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Presidential Documents

Title 3—

The President

Proclamation 8541 of July 16, 2010

Captive Nations Week, 2010

By the President of the United States of America

A Proclamation

In 1959, President Eisenhower issued the first Captive Nations Proclamation
in solidarity with those living without personal or political autonomy behind
the Iron Curtain. Since that time, once-captive nations have broken free
to establish civil liberties, open markets, and allow their people access
to information. However, even as more nations have embraced self-govern-
ance and basic human rights, there remain regimes that use violence, threats,
and isolation to suppress the aspirations of their people.

The Cold War is over, but its history holds lessons for us today. In the
face of cynicism and stifled opportunity, the world saw daring individuals
who held fast to the idea that the world can change and walls could
come down. Their courageous struggles and ultimate success—and the endur-
ing conviction of all who keep the light of freedom alive—remind us that
human destiny will be what we make of it.

The journey towards worldwide freedom and democracy sought in 1959
remains unfinished. Today, we still observe the profound differences between
governments that reflect the will of their people, and those that sustain
power by force; between nations striving for equal justice and rule of law,
and those that deny their citizens freedom of religion, expression, and peace-
ful assembly; and between states that are open and accountable, and those
that restrict the flow of ideas and information. The United States has a
special responsibility to bear witness to those whose voices are silenced,
and to stand alongside those who yearn to exercise their universal human
rights.

In partnership with like-minded governments, we must reinforce multilateral
institutions and international partnerships that safeguard human rights and
democratic values. We must empower embattled civil societies and help
their people connect with one another and the global community through
new technologies. And, with faith in the future, we must always stand
with the courageous advocates, organizations, and ordinary citizens around
the world who fearlessly fight for limitless opportunity and unfettered free-
dom.

The Congress, by Joint Resolution, approved July 17, 1959 (73 Stat. 212),
has authorized and requested the President to issue a proclamation desig-
nating the third week of July of each year as “Captive Nations Week.”

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim July 18 through July 24, 2010, as Captive
Nations Week. I call upon the people of the United States to reaffirm
our deep commitment to all those working for human rights and dignity
around the globe.
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IN WITNESS WHEREOF, I have hereunto set my hand this sixteenth day
of July, in the year of our Lord two thousand ten, and of the Independence
of the United States of America the two hundred and thirty-fifth.

[FR Doc. 2010-17984
Filed 7—-20-10; 8:45 am)]
Billing code 3195-WO0-P
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[FR Doc. 2010-17989
Filed 7-20-10; 8:45 am)]
Billing code 3195-WO0-P

Presidential Documents

Notice of July 19, 2010

Continuation of the National Emergency With Respect To the
Former Liberian Regime of Charles Taylor

On July 22, 2004, by Executive Order 13348, the President declared a national
emergency and ordered related measures, including the blocking of the
property of certain persons connected to the former Liberian regime of
Charles Taylor, pursuant to the International Emergency Economic Powers
Act (50 U.S.C. 1701-1706). The President took this action to deal with
the unusual and extraordinary threat to the foreign policy of the United
States constituted by the actions and policies of former Liberian President
Charles Taylor and other persons, in particular their unlawful depletion
of Liberian resources and their removal from Liberia and secreting of Liberian
funds and property, which have undermined Liberia’s transition to democ-
racy and the orderly development of its political, administrative, and eco-
nomic institutions and resources.

The actions and policies of Charles Taylor and others have left a legacy
of destruction that continues to undermine Liberia’s transformation and
recovery. Because the actions and policies of these persons continue to
pose an unusual and extraordinary threat to the foreign policy of the United
States, the national emergency declared on July 22, 2004, and the measures
adopted on that date to deal with that emergency, must continue in effect
beyond July 22, 2010. Therefore, in accordance with section 202(d) of the
National Emergencies Act (50 U.S.C. 1622(d)), I am continuing for 1 year
the national emergency declared in Executive Order 13348.

This notice shall be published in the Federal Register and transmitted to
the Congress.

THE WHITE HOUSE,
July 19, 2010.
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FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Parts 2425 and 2429

Review of Arbitration Awards;
Miscellaneous and General
Requirements

AGENCY: Federal Labor Relations
Authority.
ACTION: Final rule.

SUMMARY: The Chairman and Members
of the Federal Labor Relations Authority
(the Authority) revise the regulations
concerning review of arbitration awards
and the Authority’s miscellaneous and
general requirements to the extent that
they set forth procedural rules that
apply to the review of arbitration
awards. The purpose of the proposed
revisions is to improve and expedite
review of such awards.

DATES: Effective Date: October 1, 2010.
ADDRESSES: Written comments received
are available for public inspection
during normal business hours at the
Case Intake and Publication Office,
Federal Labor Relations Authority, Suite
200, 1400 K Street, NW., Washington,
DC 20424-0001.

FOR FURTHER INFORMATION CONTACT:
Sarah Whittle Spooner, Counsel for
Regulatory and External Affairs, (202)
218-7791.

SUPPLEMENTARY INFORMATION: In an
effort to improve the Authority’s
decision-making processes, the
Authority established an internal
workgroup to study and evaluate the
policies and procedures in effect
concerning the review of arbitration
awards. In order to solicit the input of
arbitrators and practitioners, the
workgroup held several focus groups,
specifically: One focus group in
Washington, DC with arbitrators; two
focus groups in Washington, DC with
practitioners; and focus groups in
Chicago, Illinois and Oakland,

California with both arbitrators and
practitioners. In addition, through a
survey, the Authority solicited input
from parties to recent Authority
decisions; the Authority also solicited
general input through
engagetheflra@flra.gov.

Subsequently, the Authority proposed
revisions to parts 2425 (concerning
review of arbitration awards) and 2429
(concerning miscellaneous and general
requirements) of the Authority’s
regulations. The proposed rule was
published in the Federal Register, and
public comment was solicited on the
proposed changes (75 FR 22540) (April
29, 2010). Formal written comments
were submitted by three agencies, five
exclusive representatives, one arbitrator,
and four other individuals. All
comments have been considered prior to
publishing the final rule, and most
comments are specifically addressed in
the section-by-section analysis below.
Several revisions to the proposed rule
have been made in response to
suggestions and comments received.

Significant Changes

The final rule, like the proposed rule,
clarifies the processing of arbitration
cases before the Authority. The final
rule incorporates one significant change,
based on consideration of a comment
received. Specifically, based on a
comment that parties should not be
required to jointly request an expedited,
abbreviated decision under § 2425.7, the
final rule deletes the requirement of a
separate, joint request. Instead, the final
rule allows an excepting party to
request, in its exceptions, such a
decision, and an opposing party to state,
in its opposition, whether the opposing
party supports or opposes such a
request. Under the final rule, the
Authority may issue an expedited,
abbreviated decision even absent an
excepting party’s request and without
regard to whether an excepting party’s
request is opposed.

The proposed rule has also been
modified in several other respects,
primarily in response to specific
comments. All of the changes from the
proposed rule are described in the
following sectional analyses of the final
rule.

Sectional Analyses

Sectional analyses of the amendments
and revisions to part 2425, Review of
Arbitration Awards, and part 2429,

Miscellaneous and General
Requirements, are as follows:

Part 2425—Review of Arbitration
Awards

Section 2425.1

The final rule as promulgated is the
same as the proposed rule.

Section 2425.2

With regard to § 2425.2(b), comments
regarding the change in the Authority’s
practice of calculating the due date for
exceptions were generally positive. One
commenter suggested that the Authority
further clarify this section by adding,
after the proposed rule’s wording, “The
time limit for filing an exception to an
arbitration award is thirty (30) daysl[,]”
the following: “after the date of service
of the award.” The final rule
incorporates this suggestion.

One commenter supported the
proposed wording of § 2425.2(b) but
questioned whether it is consistent with
5 U.S.C. 7122(b), which provides that an
award shall be final and binding if no
exception is filed “during the 30-day
period beginning on the date the award
is served on the party[.]” However, the
Authority has discretion to interpret 5
U.S.C. 7122(b) to mean that “the 30-day
period beginning on the date the award
as served” counts “day one” of the
thirty-day period as being the day after
the award is served. Cf. AFGE v. FLRA,
802 F.2d 47, 47-48 (2nd Cir. 1986)
(interpreting provision of 5 U.S.C.
7123(a) stating “during the 60-day
period beginning on the date on which
the order was issued” to exclude
issuance date of order in calculating 60-
day period). Consequently, the
commenter’s question does not raise a
concern that requires amending the
proposed rule.

With regard to § 2425.2(c), one
commenter generally supported the
proposed rule. In addition, one
commenter suggested modifying the
proposed wording of § 2425.2(c)(1) to
clarify that, if there is no legible
postmark on an envelope containing an
arbitration award that has been served
by regular mail, then the date of service
will be the date of the award. The
commenter similarly suggested
modifying the proposed wording of
§ 2425.2(c)(2) to clarify that, if there is
no indication of the date on which an
award was deposited with a
commercial-delivery service, then the
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date of service will be the date of the
award. The final rule incorporates these
two suggestions.

In addition, the final rule corrects a
typographical error from the proposed
rule. Specifically, the final rule refers to
“2429.22” rather than “2492.22.”

However, as discussed further below,
several additional commenters made
suggestions that the final rule does not
incorporate.

First, one commenter expressed
concern that, as e-mail or fax
transmissions of awards may occur
outside post-office hours, they could
occur late at night or on weekends,
including weekends with a Monday
holiday, and the excepting party could
lose several days of the thirty days
allowed for exceptions. The commenter
also asserted that both e-mail and fax
transmissions are subject to errors and
electrical failures, e.g., the arbitrator
could type the address incorrectly, an
intermediate server could be
inoperative, or there could be a power
failure at the receiving end of a fax. The
commenter suggested revising
§2425.2(c)(3) as follows: “If the award is
served by e-mail or fax, then the date of
service is the date of successful and
complete transmission, and the
excepting party will not receive an
additional five days for filing
exceptions. However, if the arbitrator
transmits his/her decision on a non-
workday or on a workday after 5 pm,
then the decision will be considered as
having been served on the following
workday.”

Second, and similarly, one
commenter suggested that, when an
award is sent by e-mail, a second
method of service should also be used
in calculating the date of service so that
the award does not remain unread while
its recipient is out of the office or
otherwise unavailable.

Third, one commenter stated that
overseas organizations are sometimes
subject to slow delivery of mailed
arbitration awards, and suggested that
the proposed rule should be revised to
state that timeliness of exceptions for
overseas parties will be calculated based
on the date of receipt, not the date of
mailing. The commenter further
suggested that the date of receipt could
then be established by an affidavit or
sworn declaration. According to the
commenter, such an approach would
“avoid the artificial constructs of
mailing dates established by casel[s]
such as” United States Immigration and
Naturalization Service, 33 FLRA 885
(1989).

Fourth, and finally, one commenter
suggested modifying § 2425.2(c) to add,
after “the arbitrator’s selected method is

controlling for purposes of calculating
the time limit for filing exceptions|,]”
the following: “provided that the
arbitrator gives the parties advance
notice of the service method selected.”
Similarly, the commenter suggested
adding a subparagraph (6) that would
state: “If the arbitration award is served
by more than one method, and if the
parties did not reach an agreement as to
an appropriate method(s) of service of
the award, and if the arbitrator failed to
provide the parties with advance notice
of the arbitrator’s selected method of
service of the award, then the last
method of service used will determine
the date of service of the arbitration
award for purposes of calculating the
time limits for exceptions.”

With regard to these comments, the
Authority purposely drafted the
proposed rule to leave to the parties (or,
absent agreement by the parties, to the
arbitrator) decisions regarding how
arbitration awards will be served. If
parties have concerns similar to those
set forth by the commenters, then the
parties can agree to a method of service
that does not present such concerns.
Given the Authority’s view that the
determination of appropriate methods of
service is best left to the parties, the
final rule does not adopt these
commenters’ suggestions.

Section 2425.3

With regard to § 2425.3(a), one
commenter noted that the Authority’s
current regulations provide that “a”
party may file exceptions, and that the
use of “[a]lny” party in the proposed rule
may create unintended ambiguity. As
the proposed rule is not intended to
change the Authority’s existing
standards regarding who may file
oppositions (or exceptions), and to
avoid any unintended ambiguity, the
final rule modifies the proposed rule to
state that “[a]” party may file an
opposition.

Also with regard to § 2425.3(a), one
commenter “assumes that it would
continue to allow the agency or primary
national subdivision to file oppositions
(and exceptions) for its activities.” As
stated above, the proposed rule is not
intended to change the Authority’s
existing standards with respect to who
may file oppositions (or exceptions). No
change is necessary to the final rule in
this regard.

Section 2425.4

Upon review of the proposed rule, the
Authority clarifies § 2425.4(a)(3) to state
that the excepting party is required to
provide copies of documents that are
not readily accessible to the Authority,
and to give examples of such

documents. In this connection, as

§ 2425.4(b) gives examples of the types
of documents that are readily accessible
to the Authority—and thus not required
to be submitted with exceptions—the
Authority believes that it will provide
further clarity to the parties to also give
examples of the types of documents that
are not readily accessible to the
Authority and, thus, required to be
included with exceptions.

In addition, as discussed further
below in connection with § 2425.7, the
final rule is modified to no longer
require parties to jointly request an
expedited, abbreviated decision. Rather,
the excepting party may request, in its
exceptions, such a decision, and the
opposing party may state, in its
opposition, whether it agrees with or
opposes the request. Accordingly,
§2425.4 is modified to create a new
subsection (a)(4), which requires the
excepting party to provide arguments in
support of any request for an expedited,
abbreviated decision within the
meaning of § 2425.7. As a result,

§ 2425.4(a)(4) and (5) from the proposed
rule have been renumbered
§ 2425.4(a)(5) and (6) in the final rule.

Further, in § 2425.4(b), the final rule
deletes, as unnecessary, the word
“actual” before “copies.”

Moreover, as discussed further below,
one commenter asserted in connection
with §2429.5 that the word “material”
implies that the Authority will consider
“immaterial” matters that were not
raised before an arbitrator. As such, the
word “material” has been deleted from
both §2429.5 and § 2425.4(c).

With regard to § 2425.4(a)(3), one
commenter stated that the party that
files exceptions should be required to
serve the other party with copies of any
documents that are submitted to the
Authority. According to the commenter,
without such a requirement, the
opposing party may not be able to
discern which documents have already
submitted and which documents the
opposing party will need to submit.
However, as § 2429.27 of the Authority’s
regulations already requires the
excepting party to serve such copies on
the other party, there is no need to
modify the proposed rule in this regard.

With regard to §§ 2425.4(a)(5) and
2425.4(b), commenters approved of
these changes. Consistent with the
revision to § 2425.4(a)(3) to clarify that
an excepting party is required to
provide documents that are not readily
accessible to the Authority, the wording,
“Notwithstanding subsection (a)(3) of
this section,” has been deleted from
§ 2425.4(b), as that wording is no longer
necessary.
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With regard to § 2425.4(c), one
commenter supported this change.
However, two commenters expressed
concerns.

The first commenter did not
specifically cite § 2425.4(c), but made
comments that relate to it. Specifically,
the commenter expressed a concern that
the proposed rule would require parties
to present “the entire Law Library of
Congress” to the arbitrator in order “to
avoid something being left out.” The
same commenter questioned why an
award could not be challenged where an
arbitrator has reached a conclusion that
is not based on evidence or legal issues
presented at arbitration.

The second commenter stated that the
proposed rule “expands” the Authority’s
current practice of declining to resolve
issues that were not raised before an
arbitrator. Specifically, the commenter
asserted that the wording concerning
“challenges to an awarded remedy that
could have been, but were not,
presented to the arbitrator” is
particularly problematic. According to
this commenter, in many cases, unions
request numerous possible remedies,
some of which may not be clear, and
frequently request “any and all proper
relief[.]” The commenter stated that it
may not be reasonable for a responding
party to be required to anticipate any
remedy that an arbitrator may fashion.
In addition, the commenter stated that
some agencies have expedited
arbitration procedures where there is no
transcript or post-hearing brief, and this
will make it difficult for a party to
demonstrate that a particular argument
was submitted before the arbitrator.
Accordingly, the commenter suggests
adding the following wording to the end
of proposed § 2425.4(c): “However, this
prohibition does not apply where one
party could not reasonably foresee a
defect or basis for filing exceptions
recognized in § 2425.4(c).”

With regard to the concerns raised by
these two commenters, § 2425.4(c) is
intended merely to incorporate in
regulations—not to expand—the
Authority’s existing practice under the
current version of § 2429.5 of the
Authority’s regulations. Under that
practice, parties are required to raise
arguments—including challenges to
remedies—only to the extent that they
could reasonably know to do so. See,
e.g., U.S. DHS, U.S. Customs & Border
Prot., JFK Airport, Queens, N.Y., 64
FLRA 841, 843 (2010) (as agency
challenged potential award of overtime
on one ground before arbitrator, it could
not challenge award of overtime on
another ground for the first time before
Authority). Thus, if a party could not
reasonably know to raise an argument or

a challenge to an awarded remedy, then
the party would not be precluded from
filing an exception raising that argument
or challenge. With regard to the latter
commenter’s concern regarding proving
that an issue was raised below in an
expedited proceeding with no record,
the party could assert in its exceptions
that it raised an issue below and explain
why it cannot provide evidence to
support that assertion. Cf. U.S. DOJ, Fed.
Bureau of Prisons, U.S. Penitentiary,
Atlanta, Ga., 57 FLRA 406, 408—09
(2001) (Chairman Cabaniss dissenting
on other grounds) (agency stated in
exceptions that it raised argument
before arbitrator, and Authority found,
“absent evidence in the record to the
contrary,” that argument was properly
before Authority). Thus, there is no
need to modify the proposed rule in the
manner suggested by the latter
commenter.

With regard to § 2425.4(d), one
commenter supported the use of forms,
particularly when expedited,
abbreviated decisions are requested
under § 2425.7.

Section 2425.5

One commenter recommended that
the requirements for oppositions be as
explicit as the requirements for filing
exceptions. According to the
commenter, the proposed rule as written
provides for interpretation by the
opposing party as to what should be
included in and with an opposition
filing.

However, unlike exceptions, which
are provided for by 5 U.S.C. 7122,
oppositions are entirely optional. As
such, the Authority purposely worded
§2425.5 to not impose specific,
mandatory filing requirements, and
there is no basis for modifying the rule
as suggested.

Nevertheless, the Authority has
decided that § 2425.5 can be clarified. In
this connection, the final rule adds a
statement that the opposing party
should submit copies of documents only
if they are not readily accessible (such
as those discussed in the revision to
§ 2425.4(a)), not copies of readily
accessible documents (such as those
discussed in § 2425.4(b)).

In addition, as discussed above in
connection with § 2425.4 and below in
connection with § 2425.7, the final rule
has been modified to eliminate the
requirement of joint requests for
expedited, abbreviated decisions.
Instead, the final rule allows an
excepting party to request such a
decision, and § 2425.5 has been
modified to provide that the opposing
party should state whether it supports

or opposes such a request and to
provide supporting arguments.

Section 2425.6

As an initial matter, the final rule
corrects a typographical error from the
proposed rule. Specifically, the final
rule states “through (b)(2)(iv)[,]” rather
than “through (iv)[.]”

In addition, the Authority has decided
to change § 2425.6 to reflect the fact that
a party’s failure to support a properly
raised ground for review may be subject
to “denial” rather than “dismissal[.]” As
such, the final rule adds the words: (1)
“or denial” after “or dismissal[,]” and “or
support” after “raise[,]” in the title of
§2425.6; and (2) “or denial” after the
word “dismissal” in the text of
§2425.6(e).

With regard to § 2425.6(b)(2),
commenters generally supported listing
the private-sector grounds for finding
arbitration awards deficient. However,
two commenters raised questions about
two of those grounds.

The first commenter stated that the
ground of “incomplete, ambiguous, or
contradictory” set forth in
§ 2425.6(b)(2)(iii) appears to be
inconsistent with controlling Supreme
Court precedent, citing United States
Steelworkers of America v. Enterprise
Wheel and Car Corp., 363 U.S. 593
(1960). In this connection, the
commenter stated that ambiguity or
imprecision in a private-sector
arbitration award is not an appropriate
basis for judicial review. The
commenter suggested deleting this
reference from the regulations, alleging
that it represents a significant expansion
of the Authority’s role in reviewing
arbitration awards beyond what was
contemplated by Congress. In addition,
the commenter asserted that adding this
reference is bad policy because it will
undermine the finality of the arbitration
process and result in additional appeals
and costs to the parties. In this
connection, the commenter stated that,
even if Authority decisions set forth this
ground, setting it forth in regulations
will result in an “undesirable expansion
of the Authority’s interference in the
arbitration process,” which will result in
more, not less, litigation and expense.
Alternatively, the commenter suggested
that the Authority add the word
“materially” before “incomplete,
ambiguous, or contradictory” in order to
make clear that de minimis errors or
omissions in arbitration awards will not
serve as the basis for submitting
exceptions. The commenter further
stated that the regulation is somewhat
ambiguous because it is unclear whether
it is aimed at empowering the Authority
to correct arbitrator decisions that are
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incomplete, ambiguous, or
contradictory, or merely arbitrator
awards (i.e., remedies) that are unclear.
The commenter suggested that, if the
Authority keeps the provision, then it
would be appropriate to clarify its
intent.

In response to that commenter, the
private-sector ground of “incomplete,
ambiguous, or contradictory” that the
Authority has discussed in its decisions
requires that the award be so
incomplete, ambiguous, or contradictory
as to make implementation of the award
impossible. E.g., AFGE, Local 1395, 64
FLRA 622, 624 (2010). As such, minor
incompleteness, ambiguity, or
imprecision in the award would not
provide a basis for setting aside the
award, as long as the award is
sufficiently clear so that the parties
know how to implement it.
Nevertheless, as clarification is
warranted in this regard, and in an
attempt to avoid an increase in the
number of exceptions that allege that an
award is deficient merely because it is
incomplete, ambiguous, or contradictory
in some manner, the final rule adds,
after “contradictoryl[,]” the words “as to
make implementation of the award
impossible.”

The second commenter questioned
whether the “public policy” ground set
forth in § 2425.6(b)(2)(iv) has any place
in Federal-sector arbitration review
because “[a]t best, it is redundant,
mirroring the ‘contrary to law, rule, or
regulation” ground. In this regard, the
commenter asserted that the “public
policy” ground must be well defined
and dominant, and is to be ascertained
by reference to the laws and legal
precedents and not from general
consideration of supposed public
interests. According to the commenter—
citing United Paperworkers
International Union, AFL-CIO v. Misco,
Inc., 484 U.S. 29 (1987), and W.R. Grace
& Co. v. Local Union 759, International
Union of United Rubber Workers, 461
U.S. 757, 766 (1983)—courts’ refusal to
enforce an arbitrator’s interpretation of
a contract that contravenes public
policy has its roots in the general
common-law doctrine that courts may
refuse to enforce contracts that violate
law or public policy. The commenter
noted that, in the Federal sector, parties
are not required to bargain over
proposals that are inconsistent with
Federal law or government-wide
regulation, and both the negotiability
appeal process and the agency-head
review process are intended to ensure
that unlawful provisions do not end up
in contracts. Thus, the commenter
asserted that there is “no real need” to
set forth this ground, and if it is listed

as an independent ground, then the
Authority should clarify how an award
found deficient as contrary to public
policy would not also be found to be
contrary to law.

In response to that commenter, the
Authority is required to assess whether
awards are deficient on private-sector
grounds. See 5 U.S.C. 7122(a)(2).
Although the public-policy ground
likely overlaps to some degree with the
“contrary to law, rule, or regulation”
ground that the Authority applies, it is
not clear that they are entirely
coextensive. As such, it is appropriate to
list it as a ground, and to provide
guidance as to its meaning through
Authority decisional law and informal
guidance. Accordingly, no change is
necessary to the final rule in this regard.

With regard to § 2425.6(e)(1), one
commenter suggested deleting the word
“or” and adding, after the word “award”:
“, or fails to meet any statutory or
regulatory time limit[.]” In effect, the
commenter’s suggestion would add a
statement that untimely exceptions will
be dismissed. However, the purpose of
§2425.6 is to set forth the substantive
grounds for review, and to provide that
an exception is subject to dismissal or
denial either if a party fails to raise and
support a recognized ground, or if the
award involves a matter over which the
Authority lacks jurisdiction. Discussing
timeliness and other types of
deficiencies would be outside the scope
of this purpose. Accordingly, no change
is made to the final rule in this regard.

Another commenter suggested that
§ 2425.6 should clarify that no
exception may be based on an argument
or claim that was not advanced to the
arbitrator, unless the arbitrator’s award
initially “injects” the basis for the
exception. This point is sufficiently
made in §§ 2425.4(c) and 2429.5, and
there is no need to repeat it in § 2425.6.
Accordingly, no change is made to the
final rule in this regard.

Finally, one commenter stated that
the Authority should provide arbitrators
and parties with the types of arbitration
awards over which the Authority lacks
jurisdiction, “so that the arbitrator’s
award is final without the option of an
appeal” if the Authority lacks
jurisdiction over the case. To the extent
that the commenter has suggested that
the regulation should provide that those
types of awards automatically become
final, without allowing any filing of
exceptions, there must be some
mechanism for the Authority to
determine whether an award concerns a
matter over which the Authority lacks
jurisdiction. Accordingly, it is
inappropriate to modify § 2425.6 to
provide that any type of award

automatically becomes final without an
opportunity to file exceptions with the
Authority. Thus, no change is made to
the final rule in this regard. However,
under the final rule and consistent with
current practice, the Authority will
continue to dismiss exceptions in cases
where it lacks jurisdiction.

Section 2425.7

As an initial matter, the Authority has
decided to delete the use of the term
“short-form” from the final rule because
that term is used internally at the
Authority and is unlikely to have
meaning to many people outside the
Authority. Instead, § 2425.7 and other
pertinent sections of the final rule refer
to “expedited, abbreviated” decisions.

One commenter suggested deleting
the word “briefly” because even an
expedited, abbreviated decision will
fully resolve the parties’ arguments; it
will just do so without a full
explanation of the background, award,
arguments, and analysis of those
arguments. In the alternative, the
commenter suggested substituting the
word “summarily” for “briefly.” The
final rule adopts the commenter’s
suggested deletion of the word “briefly”
because it is redundant.

Another commenter suggested a more
fundamental change to § 2425.7.
Specifically, the commenter suggested
that, rather than requiring a joint request
for an expedited, abbreviated decision,
“a request from one party (i.e. the
excepting party)” should be sufficient.
The commenter also noted that the
proposed rule does not address how the
Authority will expedite the process and
issue a decision and provides no
timeline, even if only a target, for the
issuance of this type of decision.

Upon consideration of the
commenter’s suggestion that the
proposed rule delete the requirement of
a joint request, the final rule provides
that the excepting party may request an
expedited, abbreviated decision, and
that the opposing party may state
whether it agrees with or opposes the
request. In this connection, particularly
given that the Authority may issue this
type of decision without any request
from the parties, it is appropriate to
delete the requirement of a joint request.
As such, the final rule allows the
excepting party to state whether it is
willing to accept an abbreviated
Authority decision in exchange for a
more expedited decision. An added
benefit to deleting the requirement of a
joint request is that it reduces the
possibility for procedural deficiencies
that may attend the creation of a new
filing, which could delay the processing
of this type of case, contrary to the
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intent of § 2425.7. Accordingly, the final
rule deletes the requirement of a joint
request and makes clear that the
excepting party may make this request.

With regard to the commenter’s
statement that the proposed rule does
not state how the Authority will
expedite the process and provides no
timeline for when it will issue a
decision, these matters are best left for
development through practice, rather
than regulation. Thus, no change is
made to the final rule in this regard.

Another commenter suggested that
§ 2425.7 be modified to make the
sentence beginning, “Even absent the
parties’ joint request,” the first sentence
of a second paragraph that would then
state: “Parties are encouraged to provide
a short position statement as to why a
short-form decision is appropriate or
inappropriate for that particular case.
The Authority will consider factors such
as: (1) The novelty of the disputed
issues; (2) the potential impact of the
decision on other cases; (3) the need, if
any, to clarify previously issued
decisions; (4) the impact an extended
timeline for decision will have on labor-
management relations.”

As discussed previously,
§2425.4(a)(4) has been modified to state
that the excepting party must provide
supporting arguments for any request
for an expedited, abbreviated decision
under this section, and § 2425.5 has
been modified to state that the opposing
party should state whether it supports
or opposes such a request and provide
supporting arguments. With regard to
the commenter’s suggestion regarding
the factors that the Authority should
consider, § 2425.7 is broadly worded to
state that the Authority will consider
“all of the circumstances of the case,”
and sets forth certain examples. It is
unnecessary to modify the proposed
rule to list additional examples,
although parties may provide in their
briefs whatever arguments that they
believe support issuing or not issuing
this type of decision. No change is made
to the final rule in this regard.

One commenter stated that Authority
decisions in arbitration cases may be
subject to further review, for example by
the Equal Employment Opportunity
Commission. Thus, the commenter
suggested that § 2425.7 should specify
that if a case involves an alleged
violation of a civil-rights statute, then an
expedited, abbreviated decision would
not be appropriate. However, as
discussed above, the proposed rule is
broadly worded and does not preclude
parties from listing these sorts of
reasons why an abbreviated decision
would not be appropriate in a particular

case. Accordingly, no change is made to
the final rule in this regard.

Finally, one commenter agreed with
the proposed rule, but suggested that the
Authority should decide all of its cases
in chronological order. This suggestion
is contrary to the intent of § 2425.7,
which is to provide for a mechanism for
quickly deciding newly filed cases.
Accordingly, no change is made to the
final rule in this regard.

Section 2425.8

One commenter supported the
provision of assistance from the
Authority’s Collaboration and
Alternative Dispute Resolution Program
(CADR), “as long as that is a final step
and the end of the appeal process by
either party.” To the extent that the
commenter has suggested that parties’
decision to use CADR should waive
their ability to have the Authority
resolve their exceptions, this suggestion
would discourage parties from using
CADR. Accordingly, no change is made
to the final rule in this regard.

Another commenter stated that, after
reviewing exceptions and any
opposition, if the Authority determines
that CADR would be appropriate in a
particular case, then the Authority
should contact the parties and
encourage or suggest the use of CADR,
rather than waiting for parties to jointly
request it. According to the commenter,
parties will rarely jointly request CADR
on their own, which will result in
missed opportunities to save
government resources that could be
saved through greater and more effective
use of CADR.

It is unnecessary to specify in
regulations how the Authority will
proceed with regard to contacting
parties in appropriate cases. The
Authority’s current negotiability
regulations do not specify how contacts
between CADR and parties proceed, and
it is appropriate not to so specify here.
Accordingly, no change is made to the
final rule in this regard. However, the
Authority will seek to develop a
practice or process that encourages the
use of CADR in arbitration cases.

One commenter approved of the
opportunity for CADR but suggested
that “the requirements and relevant
material regarding alternative dispute
resolution be set forth explicitly in the
regulation rather than an exterior source
such as a website.” The commenter also
suggested that, to avoid delay on the
part of the opposing party “after an
opposition has been filed,” CADR
“should have the right to stop the tolling
and require the submission of the
opposing party’s opposition.” In this
connection, the commenter stated that

requiring an opposing party to place its
position “on the table” can assist in the
settlement process.

With regard to the commenter’s
suggestion that the regulation set forth
“the requirements and relevant material
regarding alternative dispute
resolution[,]” the proposed rule is
intentionally modeled after the
Authority’s negotiability regulations
concerning CADR. Accordingly, no
change is made to the final rule in this
regard.

With regard to the commenter’s
suggestion that CADR should have the
authority to stop the tolling and require
the submission of the opposing party’s
opposition, to the extent that the
commenter has suggested that CADR
should have the authority to
immediately demand an opposition
statement, this suggestion could
discourage some parties from choosing
to use CADR because it could result in
some opposing parties forfeiting a
portion of their time for filing an
opposition. Accordingly, no change is
made to the final rule in this regard.

Finally, one commenter suggested
clarifying how long the time limits will
be tolled in cases where CADR assists
the parties, and asked whether the party
filing an opposition would get a full
thirty days in the event that CADR’s
efforts prove unsuccessful. In
negotiability cases where parties agree
to use CADR, their case is held in
abeyance and their filing deadlines are
tolled, but the negotiability regulations
do not set forth the details of this
practice. Rather, the Authority has
found it appropriate to let these details
be worked out through practice, and it
is appropriate to do so in the arbitration
context as well. Accordingly, no change
is made to the final rule in this regard.

Section 2425.9

One commenter approved of this
regulation but suggested that the
Authority reference its “subpoena and
enforcement powerl[.]” It is unnecessary
to reference any Authority “powers” in
this section. Accordingly, no change is
made to the final rule in this regard.

Another commenter stated that the
Authority should be circumspect in
implementing this section so as not to
provide the excepting party a second
chance to fully meet the requirements of
§ 2425.4 and thereby supplement the
record. In this connection, the
commenter did not object to the
Authority seeking clarification where
administrative errors are identified, but
stated that providing an excepting party
an opportunity to “more effectively
formulate its exception” could undercut
the finality of the arbitration process.



42288

Federal Register/Vol. 75, No. 139/ Wednesday, July 21, 2010/Rules and Regulations

Although the commenter has raised
valid concerns, there is no need to
modify the rule. Instead, as the
commenter’s own comment suggests,
these concerns are appropriately taken
into account in “implementing” this
regulation. Accordingly, no change is
made to the final rule in this regard.

Finally, one commenter suggested
that arbitrators should be qualified to
review parties’ documentation and
testimony to determine whether they are
“FLRA worthy.” The commenter stated
that, if an arbitrator is not trained to
make this determination, then: Training
should be provided; any decisions about
the adequacy of evidence should be
resolved during the formal arbitration
proceedings; and the arbitrator should
ensure that the parties provide adequate
evidence prior to an exception being
filed with the Authority.

To the extent that the commenter has
suggested that the Authority should
regulate how the arbitration process
works and/or provide arbitrators with
the authority to determine the content of
filings with the Authority, the former
would be an unwarranted intrusion by
the Authority in the arbitration process,
and the latter would be an unwarranted
intrusion by the arbitrator in the
exceptions process. Accordingly, no
change is made to the final rule in this
regard.

Section 2425.10

One commenter acknowledged that
this regulation merely restates the
Authority’s current regulations, but
suggested deleting the words “and
making such recommendations” because
the commenter did not recall ever
seeing an Authority decision where the
Authority made a “recommendation”
regarding an award. In this connection,
the commenter stated that the Authority
denies an exception, remands an
arbitration award, or sets the award
aside in whole or in part. However, 5
U.S.C. 7122 expressly provides that the
Authority may “make such
recommendations concerning the award
as it considers necessary,” and it is
appropriate to include the discussion of
“recommendations” in § 2425.10 as well.
Accordingly, no change is made to the
final rule in this regard.

Part 2429—Miscellaneous and General
Requirements

Section 2429.5

One commenter asserted that
clarification is needed because the word
“material” implies that the Authority
will consider “immaterial” evidence.
The commenter recommended changing
the first sentence of § 2429.5 to the

following: “The Authority will not
consider any evidence, issue, assertion,
argument, affirmative defense, remedy,
or challenge to an awarded remedy, that
could have been but was not presented
EE S

The commenter’s statement that the
use of “material” implies that the
Authority will consider “immaterial”
evidence is correct. As the Authority
did not intend to imply that it will
consider immaterial evidence, the final
rule deletes the word “material[.]” To
the extent that the commenter’s
suggested wording would result in
other, minor changes to the wording of
the existing regulation, there is no basis
for modifying the remaining wording,
and that wording remains unchanged in
the final rule.

One commenter repeated the
arguments that the commenter made in
connection with § 2425.4(c),
specifically, that the proposed rule
expands the Authority’s basis for
refusing to decide arguments raised on
appeal if those arguments were not
previously made to the arbitrator; that it
may not always be reasonable for a party
to anticipate an awarded remedy; and
that parties often have expedited
arbitration procedures that do not
provide for records that will enable a
party to demonstrate that it raised an
issue before the arbitrator. For the
reasons discussed in connection with
§ 2425.4(c), it is unnecessary to modify
§2429.5 in response to these concerns.

Another commenter stated that the
Authority should entirely withdraw the
proposed amendment to § 2429.5.
According to the commenter, the
amended wording will greatly increase
the litigation burden associated with
arbitration and undermine Congress’s
intent in 5 U.S.C. 7121 that Federal
workplace disputes be resolved through
a quick, efficient, and inexpensive
negotiated grievance procedure. In this
connection, the commenter asserted that
many negotiated grievance procedures
provide for the simultaneous
submission of post-hearing briefs and do
not provide for reply briefs, which
minimizes parties’ time and expense in
connection with litigation but results in
parties not challenging remedies that are
sought only in post-hearing briefs. The
commenter also asserted that the
proposed rule’s use of the word “could”
in connection with whether a challenge
“could” have been presented to an
arbitrator will force parties whose
agreements do not provide for reply
briefs to arbitrators to choose between:
(1) Moving for permission to file, and
filing, a reply brief with the arbitrator,
which would prolong litigation and
impose additional costs; or (2) filing

exceptions with the Authority to
challenge an awarded remedy, and run
the risk of the opposing party asserting
that the challenge should be dismissed
because it could have been, but was not,
presented to the arbitrator. According to
the commenter, parties could modify
their collective bargaining agreements to
expressly permit reply briefs in
arbitration, but reopening and
modifying agreements may only be done
at certain times and under certain
conditions, and would impose time and
expense. According to the commenter,
the proposed amendment would
discourage the use of faster, less costly,
expedited arbitration procedures
because parties will be encouraged to
raise arguments that they otherwise
would not raise. The commenter also
asserted that the proposed wording will
impose new burdens on the Authority
because it will require the Authority to
develop case law addressing when a
challenged remedy “could” have been
presented to an arbitrator. Further, the
commenter stated that parties are unable
to determine what an awarded remedy
will be before an award actually issues,
and questioned whether the wording
“challenges to an awarded remedy”
would require parties to file reply briefs
(as discussed above) as well as post-
award briefs to the arbitrator to
challenge an awarded remedy. The
commenter also asserted that the
proposed wording imposes burdens not
only in the arbitration context, but also
in other processes where simultaneous
briefs are filed, which would require
greater expenditures of time for parties
to file motions and for triers of fact to
rule on those motions.

With regard to the commenter’s
concerns, as discussed previously, the
proposed amendments to § 2429.5
merely incorporate into regulation the
Authority’s existing practice under
§ 2429.5. Thus, they do not impose any
new, additional burdens on parties.
With regard to the commenter’s concern
about the fact that post-hearing briefs
often are submitted simultaneously, the
Authority takes, and will continue to
take, this factor into account in
determining whether a party could have
raised an issue before an arbitrator. E.g.,
U.S. Dep’t of Labor, 60 FLRA 737, 738
(2005) (agency could file exception
regarding issue that was raised for the
first time in union’s post-hearing brief to
arbitrator, which was submitted at the
same time as agency’s post-hearing
brief). The proposed revisions to
§ 2429.5 would not change this practice,
and would not impose a new burden on
parties to move to request an
opportunity for additional filings or to
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file post-award requests with an
arbitrator. With regard to the
commenter’s statement that the
proposed amendment will prolong
litigation by encouraging parties to
submit additional arguments to
arbitrators that they otherwise would
not submit, parties should be raising
any arguments that they wish to raise to
an arbitrator and giving the arbitrator
the opportunity to resolve those issues.
The Authority believes that clarifying
the meaning of § 2429.5 will encourage
the finality of arbitration awards and
preclude parties from prolonging
litigation by filing exceptions with the
Authority on issues that they could, and
should, have raised to an arbitrator. As
for the commenter’s assertion regarding
other, non-arbitration contexts, as
discussed previously, the proposed
amendment to § 2429.5 merely
incorporates into regulation the
Authority’s existing practice.

Section 2429.21

One commenter suggested eliminating
the last sentence of § 2429.21(a) and
inserting the following new
subparagraph: “(b) When the period of
time prescribed or allowed under this
subchapter is 7 days or less,
intermediate Saturdays, Sundays, and
Federal legal holidays shall be excluded
from the computations.” However, the
Authority’s current regulations already
have a §2429.21(b), and there is no need
to separate out this one sentence from
the rest of § 2429.21(a). Further, the
wording set forth in the proposed rule
is identical to the existing wording of
§ 2429.21(a), with the exception of the
deletion of “except as to the filing of
exceptions to an arbitrator’s award
under § 2425.1 of this subchapter,”
which merely reflects the change in how
the Authority will calculate the
timeliness of exceptions. For these
reasons, the final rule as promulgated is
the same as the proposed rule.

Section 2429.22

As an initial matter, the final rule
corrects a typographical error from the
proposed rule. Specifically, the final
rule states that “5 days shall be added
to the prescribed period[,]” rather than
“5 days shall be added to the proscribed
periodl[.]”

One commenter stated that mail to
many government offices is subjected to
off-site screening for hazardous
substances, which sometimes delays
mail for as long as a month. In fact, the
commenter asserted that this occurred
in connection with a recent Authority
decision to which the commenter was a
party. The commenter recommended
adding the following wording: “; and

further provided that if a party certifies
under oath that it did not actually
receive a notice or other paper until
more than 5 days after the date of
mailing or deposit with the commercial
delivery service, that larger number of
days shall be added to the pr[e]scribed
period.”

The commenter’s statement raises
valid concerns regarding off-site
irradiation of mail. However, as
discussed in connection with § 2425.2,
the determination of how an award
should be served is left to the agreement
of the parties, and parties that have
concerns regarding receipt of regular
mail can make arrangements to have an
award served by some other method that
does not present the same concerns.
Accordingly, a change to the wording is
not warranted, and the final rule does
not incorporate the commenter’s
suggestion.

Other Regulatory Requirements

Two commenters made additional
suggestions that do not pertain to
particular regulations.

The first commenter stated that if “an
arbitration award has been previously
awarded by the FLRA to Union
employees at a similar facility,” then
that award should be precedential, and
the Authority should, “within the five
day screening process by FLRA staff,]”
automatically deny any exceptions to a
second, similar award. In this
connection, the commenter stated that,
during the arbitration process, the
arbitrator could review the previous,
similar case(s) and subsequent
Authority decision(s), and include those
findings in the “Opinion and Award.”

To the extent that the commenter has
suggested that the Authority should
automatically deny exceptions to an
arbitration award merely because that
award resolves issues similar to those
that were resolved in a previous
arbitration award, it is well established
that arbitration awards are not
precedential. E.g., U.S. Dep’t of Veterans
Affairs, Med. Ctr., W. Palm Beach, Fla.,
63 FLRA 544, 548 (2009). Accordingly,
there is no basis for modifying the
proposed rule in this connection.

The second commenter suggested that
the Authority post a “Q&A” or “FAQ” on
the Authority’s Web site that might
assist agency and union representatives
in avoiding procedural mistakes. The
Authority does not believe that the
commenter’s suggestion warrants any
modifications to the proposed rule, but
will take the suggestion into account in
developing other, non-regulatory
guidance for parties and arbitrators.

Executive Order 12866

The Authority is an independent
regulatory agency, and as such, is not
subject to the requirements of E.O.
12866.

Executive Order 13132

The Authority is an independent
regulatory agency, and as such, is not
subject to the requirements of E.O.
13132.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Chairman of the Authority
has determined that this regulation, as
amended, will not have a significant
impact on a substantial number of small
entities, because this rule applies only
to Federal employees, Federal agencies,
and labor organizations representing
Federal employees.

Unfunded Mandates Reform Act of
1995

This rule change will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This action is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The amended regulations contain no
additional information collection or
record-keeping requirements under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq.

List of Subjects in 5 CFR Parts 2425 and
2429

Administrative practice and
procedure, Government employees,
Labor management relations.

m For the reasons stated in the preamble,
the Authority amends 5 CFR chapter
XIV as follows:
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m 1. Part 2425 is revised to read as
follows:

PART 2425—REVIEW OF
ARBITRATION AWARDS

Sec.

2425.1 Applicability of this part.

2425.2 Exceptions—who may file; time
limits for filing, including determining
date of service of arbitration award for
the purpose of calculating time limits;
procedural and other requirements for
filing.

2425.3 Oppositions—who may file; time
limits for filing; procedural and other
requirements for filing.

2425.4 Content and format of exceptions.

2425.5 Content and format of opposition.

2425.6 Grounds for review; potential
dismissal or denial for failure to raise or
support grounds.

2425.7 Requests for expedited, abbreviated
decisions in certain arbitration matters
that do not involve unfair labor
practices.

2425.8 Collaboration and Alternative
Dispute Resolution Program.

2425.9 Means of clarifying records or
disputes.

2425.10 Authority decision.

Authority: 5 U.S.C. 7134.

§2425.1 Applicability of this part.

This part is applicable to all
arbitration cases in which exceptions
are filed with the Authority, pursuant to
5 U.S.C. 7122, on or after October 1,
2010.

§2425.2 Exceptions—who may file; time
limits for filing, including determining date
of service of arbitration award for the
purpose of calculating time limits;
procedural and other requirements for
filing.

(a) Who may file. Either party to
arbitration under the provisions of
chapter 71 of title 5 of the United States
Code may file an exception to an
arbitrator’s award rendered pursuant to
the arbitration.

(b) Timeliness requirements—general.
The time limit for filing an exception to
an arbitration award is thirty (30) days
after the date of service of the award.
This thirty (30)-day time limit may not
be extended or waived. In computing
the thirty (30)-day period, the first day
counted is the day after, not the day of,
service of the arbitration award.
Example: If an award is served on May
1, then May 2 is counted as day 1, and
May 31 is day 30; an exception filed on
May 31 would be timely, and an
exception filed on June 1 would be
untimely. In order to determine the date
of service of the award, see the rules set
forth in subsection (c) of this section,
and for additional rules regarding
computing the filing date, see 5 CFR
2429.21 and 2429.22.

(c) Methods of service of arbitration
award; determining date of service of
arbitration award for purposes of
calculating time limits for exceptions. If
the parties have reached an agreement
as to what is an appropriate method(s)
of service of the arbitration award, then
that agreement—whether expressed in a
collective bargaining agreement or
otherwise—is controlling for purposes
of calculating the time limit for filing
exceptions. If the parties have not
reached such an agreement, then the
arbitrator may use any commonly used
method—including, but not limited to,
electronic mail (hereinafter “e-mail”),
facsimile transmission (hereinafter
“fax”), regular mail, commercial
delivery, or personal delivery—and the
arbitrator’s selected method is
controlling for purposes of calculating
the time limit for filing exceptions. The
following rules apply to determine the
date of service for purposes of
calculating the time limits for filing
exceptions, and assume that the
method(s) of service discussed are either
consistent with the parties’ agreement or
chosen by the arbitrator absent such an
agreement:

(1) If the award is served by regular
mail, then the date of service is the
postmark date or, if there is no legible
postmark, then the date of the award; for
awards served by regular mail, the
excepting party will receive an
additional five days for filing the
exceptions under 5 CFR 2429.22.

(2) If the award is served by
commercial delivery, then the date of
service is the date on which the award
was deposited with the commercial
delivery service or, if that date is not
indicated, then the date of the award;
for awards served by commercial
delivery, the excepting party will
receive an additional five days for filing
the exceptions under 5 CFR 2429.22.

(3) If the award is served by e-mail or
fax, then the date of service is the date
of transmission, and the excepting party
will not receive an additional five days
for filing the exceptions.

(4) If the award is served by personal
delivery, then the date of personal
delivery is the date of service, and the
excepting party will not receive an
additional five days for filing the
exceptions.

(5) If the award is served by more than
one method, then the first method of
service is controlling when determining
the date of service for purposes of
calculating the time limits for filing
exceptions. However, if the award is
served by e-mail, fax, or personal
delivery on one day, and by mail or
commercial delivery on the same day,
the excepting party will not receive an

additional five days for filing the
exceptions, even if the award was
postmarked or deposited with the
commercial delivery service before the
e-mail or fax was transmitted.

(d) Procedural and other requirements
for filing. Exceptions must comply with
the requirements set forth in 5 CFR
2429.24 (Place and method of filing;
acknowledgment), 2429.25 (Number of
copies and paper size), 2429.27 (Service;
statement of service), and 2429.29
(Content of filings).

§2425.3 Oppositions—who may file; time
limits for filing; procedural and other
requirements for filing.

(a) Who may file. A party to
arbitration under the provisions of
chapter 71 of title 5 of the United States
Code may file an opposition to an
exception that has been filed under
§ 2425.2 of this part.

(b) Timeliness requirements. Any
opposition must be filed within thirty
(30) days after the date the exception is
served on the opposing party. For
additional rules regarding computing
the filing date, see 5 CFR 2425.8,
2429.21 and 2429.22.

(c) Procedural requirements.
Oppositions must comply with the
requirements set forth in 5 CFR 2429.24
(Place and method of filing;
acknowledgment), 2429.25 (Number of
copies and paper size), 2429.27 (Service;
statement of service), and 2429.29
(Content of filings).

§2425.4 Content and format of exceptions.

(a) What is required. An exception
must be dated, self-contained, and set
forth in full:

(1) A statement of the grounds on
which review is requested, as discussed
in § 2425.6 of this part;

(2) Arguments in support of the stated
grounds, including specific references to
the record, citations of authorities, and
any other relevant documentation;

(3) Legible copies of any documents
referenced in the arguments discussed
in subsection (a)(2) of this section, if
those documents are not readily
available to the Authority (for example,
internal agency regulations or
provisions of collective bargaining
agreements);

(4) Arguments in support of any
request for an expedited, abbreviated
decision within the meaning of § 2425.7
of this part;

(5) A legible copy of the award of the
arbitrator; and

(6) The arbitrator’s name, mailing
address, and, if available and authorized
for use by the arbitrator, the arbitrator’s
e-mail address or facsimile number.

(b) What is not required. Exceptions
are not required to include copies of



Federal Register/Vol. 75, No. 139/ Wednesday, July 21, 2010/Rules and Regulations

42291

documents that are readily accessible to
the Authority, such as Authority
decisions, decisions of Federal courts,
current provisions of the United States
Code, and current provisions of the
Code of Federal Regulations.

(c) What is prohibited. Consistent
with 5 CFR 2429.5, an exception may
not rely on any evidence, factual
assertions, arguments (including
affirmative defenses), requested
remedies, or challenges to an awarded
remedy that could have been, but were
not, presented to the arbitrator.

(d) Format. The exception may be
filed on an optional form provided by
the Authority, or in any other format
that is consistent with subsections (a)
and (c) of this section. A party’s failure
to use, or properly fill out, an Authority-
provided form will not, by itself,
provide a basis for dismissing an
exception.

§2425.5 Content and format of opposition.

If a party chooses to file an
opposition, then the party should
address any assertions from the
exceptions that the opposing party
disputes, including any assertions that
any evidence, factual assertions,
arguments (including affirmative
defenses), requested remedies, or
challenges to an awarded remedy were
raised before the arbitrator. If the
excepting party has requested an
expedited, abbreviated decision under
§ 2425.7 of this part, then the party
filing the opposition should state
whether it supports or opposes such a
decision and provide supporting
arguments. The party filing the
opposition must provide copies of any
documents upon which it relies unless
those documents are readily accessible
to the Authority (as discussed in
§ 2425.4(b) of this part) or were
provided with the exceptions. The
opposition may be filed on an optional
form provided by the Authority, or in
any other format that is consistent with
this section. A party’s failure to use, or
properly fill out, an Authority-provided
form will not, by itself, provide a basis
for dismissing an opposition.

§2425.6 Grounds for review; potential
dismissal or denial for failure to raise or
support grounds.

(a) The Authority will review an
arbitrator’s award to which an exception
has been filed to determine whether the
award is deficient—

(1) Because it is contrary to any law,
rule or regulation; or

(2) On other grounds similar to those
applied by Federal courts in private
sector labor-management relations.

(b) If a party argues that an award is
deficient on private-sector grounds
under paragraph (a)(2) of this section,
then the excepting party must explain
how, under standards set forth in the
decisional law of the Authority or
Federal courts:

(1) The arbitrator:

(i) Exceeded his or her authority; or

(i1) Was biased; or

(iii) Denied the excepting party a fair
hearing; or

(2) The award:

(i) Fails to draw its essence from the
parties’ collective bargaining agreement;
or

(ii) Is based on a nonfact; or

(iii) Is incomplete, ambiguous, or
contradictory as to make
implementation of the award
impossible; or

(iv) Is contrary to public policy; or

(v) Is deficient on the basis of a
private-sector ground not listed in
paragraphs (b)(1)(i) through (b)(2)(iv) of
this section.

(c) If a party argues that the award is
deficient on a private-sector ground
raised under paragraph (b)(2)(v) of this
section, the party must provide
sufficient citation to legal authority that
establishes the grounds upon which the
party filed its exceptions.

(d) The Authority does not have
jurisdiction over an award relating to:

(1) An action based on unacceptable
performance covered under 5 U.S.C.
4303;

(2) A removal, suspension for more
than fourteen (14) days, reduction in
grade, reduction in pay, or furlough of
thirty (30) days or less covered under 5
U.S.C. 7512; or

(3) Matters similar to those covered
under 5 U.S.C. 4303 and 5 U.S.C. 7512
which arise under other personnel
systems.

(e) An exception may be subject to
dismissal or denial if:

(1) The excepting party fails to raise
and support a ground as required in
paragraphs (a) through (c) of this
section, or otherwise fails to
demonstrate a legally recognized basis
for setting aside the award; or

(2) The exception concerns an award
described in paragraph (d) of this
section.

§2425.7 Requests for expedited,
abbreviated decisions in certain arbitration
matters that do not involve unfair labor
practices.

Where an arbitration matter before the
Authority does not involve allegations
of unfair labor practices under 5 U.S.C.
7116, and the excepting party wishes to
receive an expedited Authority
decision, the excepting party may

request that the Authority issue a
decision that resolves the parties’
arguments without a full explanation of
the background, arbitration award,
parties’ arguments, and analysis of those
arguments. In determining whether such
an abbreviated decision is appropriate,
the Authority will consider all of the
circumstances of the case, including,
but not limited to: whether any
opposition filed under § 2425.3 of this
part objects to issuance of such a
decision and, if so, the reasons for such
an objection; and the case’s complexity,
potential for precedential value, and
similarity to other, fully detailed
decisions involving the same or similar
issues. Even absent a request, the
Authority may issue expedited,
abbreviated decisions in appropriate
cases.

§2425.8 Collaboration and Alternative
Dispute Resolution Program.

The parties may request assistance
from the Collaboration and Alternative
Dispute Resolution Program (CADR) to
attempt to resolve the dispute before or
after an opposition is filed. Upon
request, and as agreed to by the parties,
CADR representatives will attempt to
assist the parties to resolve these
disputes. If the parties have agreed to
CADR assistance, and the time for filing
an opposition has not expired, then the
Authority will toll the time limit for
filing an opposition until the CADR
process is completed. Parties seeking
information or assistance under this part
may call or write the CADR Office at
1400 K Street, NW., Washington, DC
20424. A brief summary of CADR
activities is available on the Internet at
http://www.flra.gov.

§2425.9 Means of clarifying records or
disputes.

When required to clarify a record or
when it would otherwise aid in
disposition of the matter, the Authority,
or its designated representative, may, as
appropriate:

(a) Direct the parties to provide
specific documentary evidence,
including the arbitration record as
discussed in 5 CFR 2429.3;

(b) Direct the parties to respond to
requests for further information;

(c) Meet with parties, either in person
or via telephone or other electronic
communications systems, to attempt to
clarify the dispute or matters in the
record;

(d) Direct the parties to provide oral
argument; or

(e) Take any other appropriate action.

§2425.10 Authority decision.

The Authority shall issue its decision
and order taking such action and
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making such recommendations
concerning the award as it considers
necessary, consistent with applicable
laws, rules, or regulations.

PART 2429—MISCELLANEOUS AND
GENERAL REQUIREMENTS

m 2. The authority citation for part 2429
continues to read as follows:

Authority: 5 U.S.C. 7134; § 2429.18 also
issued under 28 U.S.C. 2122(a).

m 3. Section § 2429.5 is revised to read
as follows:

§2429.5 Matters not previously presented;
official notice.

The Authority will not consider any
evidence, factual assertions, arguments
(including affirmative defenses),
requested remedies, or challenges to an
awarded remedy that could have been,
but were not, presented in the
proceedings before the Regional
Director, Hearing Officer,
Administrative Law Judge, or arbitrator.
The Authority may, however, take
official notice of such matters as would
be proper.

W 4. Section 2429.21(a) is revised to read
as follows:

§2429.21
papers.

Computation of time for filing

(a) In computing any period of time
prescribed by or allowed by this
subchapter, except in agreement bar
situations described in § 2422.12(c), (d),
(e), and (f) of this subchapter, the day of
the act, event, or default from or after
which the designated period of time
begins to run shall not be included. The
last day of the period so computed is to
be included unless it is a Saturday,
Sunday, or a Federal legal holiday in
which event the period shall run until
the end of the next day which is neither
a Saturday, Sunday, or a Federal legal
holiday. Provided, however, in
agreement bar situations described in
§2422.12(c), (d), (e), and (f), if the 60th
day prior to the expiration date of an
agreement falls on a Saturday, Sunday,
or a Federal legal holiday, a petition, to
be timely, must be filed by the close of
business on the last official workday
preceding the 60th day. When the
period of time prescribed or allowed is
7 days or less, intermediate Saturdays,
Sundays, and Federal legal holidays
shall be excluded from the
computations.

* * * * *

m 5. Section 2429.22 is revised to read
as follows:

§2429.22 Additional time after service by
mail or commercial delivery.

Except as to the filing of an
application for review of a Regional
Director’s Decision and Order under
§2422.31 of this subchapter, and subject
to the rules set forth in § 2425.2 of this
subchapter, whenever a party has the
right or is required to do some act
pursuant to this subchapter within a
prescribed period after service of a
notice or other paper upon such party,
and the notice or paper is served on
such party by mail or commercial
delivery, 5 days shall be added to the
prescribed period: Provided, however,
that 5 days shall not be added in any
instance where an extension of time has
been granted.

Dated: July 14, 2010.
Carol Waller Pope,
Chairman.
[FR Doc. 2010-17648 Filed 7—20-10; 8:45 am]
BILLING CODE 6727-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AI88
[NRC—2010-0183]

List of Approved Spent Fuel Storage
Casks: NAC-MPC System, Revision 6

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
spent fuel storage regulations by
revising the NAGC International Inc.
(NAC) NAC-MPC System listing within
the “List of Approved Spent Fuel
Storage Casks” to include Amendment
No. 6 to Certificate of Compliance (CoC)
Number 1025. Amendment No. 6 to the
NAC-MPC System CoC will include the
following changes to the configuration
of the NAC-MPC storage system as
noted in Appendix B of the Technical
Specifications (TS): Incorporation of a
single closure lid with a welded closure
ring for redundant closure into the
Transportable Storage Canister (TSC)
design; modification of the TSC and
basket design to accommodate up to 68
La Crosse Boiling Water Reactor
(LACBWR) spent fuel assemblies (36
undamaged Exxon fuel assemblies and
up to 32 damaged fuel cans (in a
preferential loading pattern)) that may
contain undamaged Exxon fuel
assemblies and damaged Exxon and
Allis Chalmers fuel assemblies and/or

fuel debris; the addition of zirconium
alloy shroud compaction debris to be
stored with undamaged and damaged
fuel assemblies; minor design
modifications to the Vertical Concrete
Cask (VCC) incorporating design
features from the MAGNASTOR system
for improved operability of the system
while adhering to as low as is
reasonably achievable (ALARA)
principles; an increase in the concrete
pad compression strength from 4,000
psi to 6,000 psi; added justification for
the 6-ft soil depth as being conservative;
and other changes to incorporate minor
editorial corrections in CoC No. 1025
and Appendices A and B of the TS.
Also, the Definitions in TS 1.1 will be
revised to include modifications and
newly defined terms; the Limiting
Conditions for Operation and associated
Surveillance Requirements in TS 3.1
and 3.2 will be revised; and editorial
changes will be made to TS 5.2 and 5.4.
DATES: The final rule is effective
October 4, 2010, unless significant
adverse comments are received by
August 20, 2010. A significant adverse
comment is a comment where the
commenter explains why the rule would
be inappropriate, including challenges
to the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. If the
rule is withdrawn, timely notice will be
published in the Federal Register.
ADDRESSES: You can access publicly
available documents related to this
document using the following methods:

Federal e-Rulemaking Portal: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2010-0183. Address questions
about NRC dockets to Carol Gallagher at
301-492-3668; e-mail
Carol.Gallagher@nrc.gov.

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Room O—
1F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-899-397—4209,
301-415-4737, or by e-mail to
pdr.resource@nrc.gov. An electronic


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:pdr.resource@nrc.gov

Federal Register/Vol. 75, No. 139/ Wednesday, July 21, 2010/Rules and Regulations

42293

copy of the proposed CoC, TS, and
preliminary safety evaluation report
(SER) can be found under ADAMS
Package Number ML100890517. The
ADAMS Accession Number for the NAC
application, dated January 16, 2009, is
ML090270151.

CoC No. 1025, the TS, the preliminary
SER, and the environmental assessment
are available for inspection at the NRC
PDR, Room O-1F21, One White Flint
North, 11555 Rockville Pike, Rockville,
MD. Single copies of these documents
may be obtained from Jayne M.
McCausland, Office of Federal and State
Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended
(NWPA), requires that “[t|he Secretary
[of the Department of Energy (DOE)]
shall establish a demonstration program,
in cooperation with the private sector,
for the dry storage of spent nuclear fuel
at civilian nuclear power reactor sites,
with the objective of establishing one or
more technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
NWPA states, in part, that “[t]he
Commission shall, by rule, establish
procedures for the licensing of any
technology approved by the
Commission under Section 218(a) for
use at the site of any civilian nuclear
power reactor.”

To implement this mandate, the NRC
approved dry storage of spent nuclear
fuel in NRC-approved casks under a
general license by publishing a final
rule in 10 CFR part 72, which added a
new Subpart K within 10 CFR part 72,
entitled “General License for Storage of
Spent Fuel at Power Reactor Sites” (55
FR 29181; July 18, 1990). This rule also
established a new subpart L within 10
CFR part 72, entitled “Approval of Spent
Fuel Storage Casks,” which contains
procedures and criteria for obtaining

NRC approval of spent fuel storage cask
designs. The NRC subsequently issued a
final rule on March 9, 2000 (65 FR
12444), that approved the NAC-MPC
cask design and added it to the list of
NRC-approved cask designs in 10 CFR
72.214 as CoC No. 1025.

Discussion

On January 16, 2009, and as
supplemented on February 11, April 1,
April 30, September 22, 2009, and
January 8, 2010, the certificate holder
(NAC) submitted an application to the
NRC that requested an amendment to
CoC No. 1025. NAC requested
modifications to the cask design that
included the following changes to the
configuration of the NAC-MPC storage
system as noted in Appendix B of the
TS: (1) Incorporation of a single closure
lid with a welded closure ring for
redundant closure into the TSC design;
(2) modification of the TSC and basket
design to accommodate up to 68
LACBWR spent fuel assemblies (36
undamaged Exxon fuel assemblies and
up to 32 damaged fuel cans (in a
preferential loading pattern)) that may
contain undamaged Exxon fuel
assemblies and damaged Exxon and
Allis Chalmers fuel assemblies and/or
fuel debris; (3) the addition of
zirconium alloy shroud compaction
debris to be stored with undamaged and
damaged fuel assemblies; (4) minor
design modifications to the VCC
incorporating design features from the
MAGNASTOR system for improved
operability of the system while adhering
to ALARA principles; (5) an increase in
the concrete pad compression strength
from 4,000 psi to 6,000 psi; (6) added
justification for the 6-ft soil depth as
being conservative; and (7) other
changes to incorporate minor editorial
corrections in CoC No. 1025 and
Appendices A and B of the TS. Also, the
Definitions in TS 1.1 will be revised to
include modifications and newly
defined terms; the Limiting Conditions
for Operation and associated
Surveillance Requirements in TS 3.1
and 3.2 will be revised; and editorial
changes will be made to TS 5.2 and 5.4.

As documented in the final SER, the
NRC staff performed a detailed safety
evaluation of the proposed CoC
amendment request and found that an
acceptable safety margin is maintained.
In addition, the NRC staff has
determined that there continues to be
reasonable assurance that public health
and safety and the environment will be
adequately protected.

This direct final rule revises the
NAC-MPC System listing in 10 CFR
72.214 by adding Amendment No. 6 to
CoC No. 1025. The amendment consists

of the changes described above, as set
forth in the revised CoC and TS. The
particular TS which are changed are
identified in the SER.

The amended NAC-MPC System cask
design, when used under the conditions
specified in the CoC, the TS, and NRC
regulations, will meet the requirements
of part 72; thus, adequate protection of
public health and safety will continue to
be ensured. When this direct final rule
becomes effective, persons who hold a
general license under 10 CFR 72.210
may load spent nuclear fuel into NAC—
MPC System casks that meet the criteria
of Amendment No. 6 to CoC No. 1025
under 10 CFR 72.212.

Discussion of Amendments by Section

Section 72.214 List of Approved Spent
Fuel Storage Casks

Certificate No. 1025 is revised by
adding the effective date of Amendment
Number 6.

Procedural Background

This rule is limited to the changes
contained in Amendment 6 to CoC No.
1025 and does not include other aspects
of the NAC-MPC System. The NRC is
using the “direct final rule procedure” to
issue this amendment because it
represents a limited and routine change
to an existing CoC that is expected to be
noncontroversial. Adequate protection
of public health and safety and the
environment continues to be ensured.
The amendment to the rule will become
effective on October 4, 2010. However,
if the NRC receives significant adverse
comments on this direct final rule by
August 20, 2010, then the NRC will
publish a document that withdraws this
action and will subsequently address
the comments received in a final rule as
a response to the companion proposed
rule published elsewhere in this issue of
the Federal Register. Absent significant
modifications to the proposed revisions
requiring republication, the NRC will
not initiate a second comment period on
this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;
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(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TS.

For detailed instructions on filing
comments, see the companion proposed
rule published elsewhere in this issue of
the Federal Register.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC will revise the NAC-MPC System
cask design listed in § 72.214 (List of
NRC-approved spent fuel storage cask
designs). This action does not constitute
the establishment of a standard that
contains generally applicable
requirements.

Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC” regulations.
The NRC program elements in this
category are those that relate directly to
areas of regulation reserved to the NRC
by the Atomic Energy Act of 1954, as
amended (AEA), or the provisions of
Title 10 of the Code of Federal
Regulations. Although an Agreement
State may not adopt program elements
reserved to NRC, it may wish to inform
its licensees of certain requirements via
a mechanism that is consistent with the
particular State’s administrative
procedure laws but does not confer
regulatory authority on the State.

Plain Language

The Presidential Memorandum,
“Plain Language in Government
Writing,” published June 10, 1998 (63
FR 31883), directed that the
Government’s documents be in clear

and accessible language. The NRC
requests comments on this direct final
rule specifically with respect to the
clarity and effectiveness of the language
used. Comments should be sent to the
address listed under the heading
ADDRESSES, above.

Finding of No Significant
Environmental Impact: Availability

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC regulations in subpart A of 10 CFR
part 51, the NRC has determined that
this rule, if adopted, would not be a
major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement is not
required. The NRC has prepared an
environmental assessment and, on the
basis of this environmental assessment,
has made a finding of no significant
impact. This rule will amend the CoC
for the NAC-MPC System cask design
within the list of approved spent fuel
storage casks that power reactor
licensees can use to store spent fuel at
reactor sites under a general license.
Amendment No. 6 to the NAC-MPC
System CoC will include the following
changes to the configuration of the
NAC-MPC storage system as noted in
Appendix B of the TS: (1) Incorporation
of a single closure lid with a welded
closure ring for redundant closure into
the TSC design; (2) modification of the
TSC and basket design to accommodate
up to 68 LACBWR spent fuel assemblies
(36 undamaged Exxon fuel assemblies
and up to 32 damaged fuel cans (in a
preferential loading pattern)) that may
contain undamaged Exxon fuel
assemblies and damaged Exxon and
Allis Chalmers fuel assemblies and/or
fuel debris; (3) the addition of
zirconium alloy shroud compaction
debris to be stored with undamaged and
damaged fuel assemblies; (4) minor
design modifications to the VCC
incorporating design features from the
MAGNASTOR system for improved
operability of the system while adhering
to ALARA principles; (5) an increase in
the concrete pad compression strength
from 4,000 psi to 6,000 psi; (6) added
justification for the 6-ft soil depth as
being conservative; and (7) other
changes to incorporate minor editorial
corrections in CoC No. 1025 and
Appendices A and B of the TS. Also, the
Definitions in TS 1.1 will be revised to
include modifications and newly
defined terms; the Limiting Conditions
for Operation and associated
Surveillance Requirements in TS 3.1
and 3.2 will be revised; and editorial
changes will be made to TS 5.2 and 5.4.

The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, Room O-1F21,
One White Flint North, 11555 Rockville
Pike, Rockville, MD. Single copies of the
environmental assessment and finding
of no significant impact are available
from Jayne M. McCausland, Office of
Federal and State Materials and
Environmental Management Programs,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-6219, e-mail
Jayne.McCausland@nrc.gov.

Paperwork Reduction Act Statement

This direct final rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
Approval Number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
PART 72 to provide for the storage of
spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, the spent
fuel is stored under the conditions
specified in the cask’s CoC, and the
conditions of the general license are
met. A list of NRC-approved cask
designs is contained in 10 CFR 72.214.
On March 9, 2000 (65 FR 12444), the
NRC issued an amendment to part 72
that approved the NAC-MPC System
cask design by adding it to the list of
NRC-approved cask designs in 10 CFR
72.214. On January 16, 2009, and as
supplemented on February 11, April 1,
April 30, September 22, 2009, and
January 8, 2010, the certificate holder
(NAC) submitted an application to the
NRC that requested an amendment to
CoC No. 1025. Specifically, the
amendment will include the following
changes to the configuration of the
NAC-MPC storage system as noted in
Appendix B of the TS: (1) Incorporation
of a single closure lid with a welded
closure ring for redundant closure into
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the TSC design; (2) modification of the
TSC and basket design to accommodate
up to 68 LACBWR spent fuel assemblies
(36 undamaged Exxon fuel assemblies
and up to 32 damaged fuel cans (in a
preferential loading pattern)) that may
contain undamaged Exxon fuel
assemblies and damaged Exxon and
Allis Chalmers fuel assemblies and/or
fuel debris; (3) the addition of
zirconium alloy shroud compaction
debris to be stored with undamaged and
damaged fuel assemblies; (4) minor
design modifications to the VCC
incorporating design features from the
MAGNASTOR system for improved
operability of the system while adhering
to ALARA principles; (5) an increase in
the concrete pad compression strength
from 4000 psi to 6000 psi; (6) added
justification for the 6-ft soil depth as
being conservative; and (7) other
changes to incorporate minor editorial
corrections in CoC No. 1025 and
Appendices A and B of the TS. Also, the
Definitions in TS 1.1 will be revised to
include modifications and newly
defined terms; the Limiting Conditions
for Operation and associated
Surveillance Requirements in TS 3.1
and 3.2 will be revised; and editorial
changes will be made to TS 5.2 and 5.4.

The alternative to this action is to
withhold approval of Amendment No. 6
and to require any Part 72 general
licensee, seeking to load spent nuclear
fuel into NAC-MPC System casks under
the changes described in Amendment
No. 6, to request an exemption from the
requirements of 10 CFR 72.212 and
72.214. Under this alternative, each
interested Part 72 licensee would have
to prepare, and the NRC would have to
review, a separate exemption request,
thereby increasing the administrative
burden upon the NRC and the costs to
each licensee.

Approval of the direct final rule is
consistent with previous NRC actions.
Further, as documented in the SER and
the environmental assessment, the
direct final rule will have no adverse
effect on public health and safety. This
direct final rule has no significant
identifiable impact or benefit on other
Government agencies. Based on this
regulatory analysis, the NRC concludes
that the requirements of the direct final
rule are commensurate with the NRC’s
responsibilities for public health and
safety and the common defense and
security. No other available alternative
is believed to be as satisfactory, and
thus, this action is recommended.

Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the NRC
certifies that this rule will not, if issued,

have a significant economic impact on
a substantial number of small entities.
This direct final rule affects only
nuclear power plant licensees and NAC.
These entities do not fall within the
scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the size standards
established by the NRC (10 CFR 2.810).

Backfit Analysis

The NRC has determined that the
backfit rule (10 CFR 72.62) does not
apply to this direct final rule because
this amendment does not involve any
provisions that would impose backfits
as defined in 10 CFR chapter I.
Therefore, a backfit analysis is not
required.

Congressional Review Act

Under the Congressional Review Act
of 1996, the NRC has determined that
this action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs, Office of Management and
Budget.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous Waste, Nuclear
materials, Occupational safety and
health, Radiation protection, Reporting
and recordkeeping requirements,
Security measures, Spent nuclear fuel,
Whistle blowing.

m For the reasons set out in the

preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553; the NRC is adopting the
following amendments to 10 CFR part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.

5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note);
sec. 651(e), Pub. L. 109-58, 119 Stat. 806—10
(42 U.S.C. 2014, 2021, 2021b, 2111).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

m 2.In §72.214, Certificate of
Compliance 1025 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1025.
Initial Certificate Effective Date: April
10, 2000.

Amendment Number 1 Effective Date:
November 13, 2001.

Amendment Number 2 Effective Date:
May 29, 2002.

Amendment Number 3 Effective Date:
October 1, 2003.

Amendment Number 4 Effective Date:
October 27, 2004.

Amendment Number 5 Effective Date:
July 24, 2007.

Amendment Number 6 Effective Date:
October 4, 2010.

SAR Submitted by: NAC
International, Inc.

SAR Title: Final Safety Analysis
Report for the NAC Multi-Purpose
Canister System (NAC-MPC System).

Docket Number: 72—1025.

Certificate Expiration Date: April 10,
2020.

Model Number: NAC-MPC.

* * * * *

Dated at Rockville, Maryland, this 6th day
of July, 2010.

For the Nuclear Regulatory Commission.
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. 2010-17848 Filed 7-20-10; 8:45 am]
BILLING CODE 7590-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 77

[Docket No. FAA-2006-25002; Amendment
No. 77-13]

RIN 2120-AH31

Safe, Efficient Use and Preservation of
the Navigable Airspace

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the
regulations governing objects that may
affect the navigable airspace. These
rules have not been revised in several
decades, and the FAA has determined it
is necessary to update the regulations,
incorporate case law and legislative
action, and simplify the rule language.
These changes will improve safety and
promote the efficient use of the National
Airspace System.

DATES: This amendment becomes
effective January 18, 2011.

FOR FURTHER INFORMATION CONTACT: For
technical questions about this final rule
contact Ellen Crum, Air Traffic Systems
Operations, Airspace and Rules Group,
AJR-33, Federal Aviation
Administration, 800 Independence
Ave., SW., Washington, DC 20591;
telephone (202) 267-8783, facsimile
(202) 267-9328. For legal questions
about this final rule contact Lorelei
Peter, Office of the Chief Counsel—
Regulations Division, Federal Aviation
Administration, 800 Independence
Ave., SW., Washington, DC 20591;
telephone (202) 267-3134, facsimile
202-267-7971.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The Administrator has broad
authority to regulate the safe and
efficient use of the navigable airspace
(49 U.S.C. 40103(a)). The Administrator
is also authorized to issue air traffic
rules and regulations to govern the
flight, navigation, protection, and
identification of aircraft for the
protection of persons and property on
the ground, and for the efficient use of
the navigable airspace (49 U.S.C.
40103(b)). The Administrator may also
conduct investigations and prescribe
regulations, standards, and procedures
in carrying out the authority under this
part (49 U.S.C. 40113). The
Administrator is authorized to protect
civil aircraft in air commerce (49 U.S.C.
44070(a)(5)).

Under §44701(a)(5), the
Administrator promotes safe flight of
civil aircraft in air commerce by
prescribing regulations and minimum
standards for other practices, methods,
and procedures necessary for safety in
air commerce and national security.
Also, §44718 provides that under
regulations issued by the Administrator,
notice to the agency is required for any
construction, alteration, establishment,
or expansion of a structure or sanitary
landfill, when the notice will promote
safety in air commerce, and the efficient
use and preservation of the navigable
airspace and airport traffic capacity at
public use airports. This statutory
provision also provides that, under
regulations issued by the Administrator,
the agency determines whether such
construction or alteration is an
obstruction of the navigable airspace, or
an interference with air navigation
facilities and equipment or the
navigable airspace. If a determination is
made that the construction or alteration
creates an obstruction or otherwise
interferes, the agency then conducts an
aeronautical study to determine adverse
impacts on the safe and efficient use of
the airspace, facilities, or equipment.

I. Background

A. Summary of the Notice of Proposed
Rulemaking (NPRM)

On June 13, 2006, the FAA published
an NPRM that proposed to amend the
regulations governing objects that may
affect the navigable airspace (71 FR
34028). The FAA proposed to: Establish
notification requirements and
obstruction standards for transmitting
on certain frequencies; revise
obstruction standards for civil airport
imaginary surfaces to more closely align
these standards with FAA airport design
and instrument approach procedure
(IAP) criteria; revise current definitions
and include new definitions; require
proponents to file with the FAA a notice
of proposed construction or alteration
for structures near private use airports
that have an FAA-approved IAP; and
increase the number of days in which a
notice must be filed with the FAA
before beginning construction or
alteration. The comment period closed
on September 11, 2006.

B. Summary of the Final Rule

The following is a discussion of the
major changes contained in the final
rule. The provisions of the final rule
that were modified based on comments
the FAA received are discussed in the
“Discussion of the Final Rule” section.
Most of the amendments implemented

by the rule are intended to simplify the
existing regulations.

This rule adds § 77.29 to incorporate
the specific factors listed in P.L. 100—
223 for consideration during an
aeronautical study. The specific factors
are listed in Appendix A to this
preamble. Including this language in
part 77 does not add or remove any of
the factors currently considered in an
aeronautical study.

This rule provides for an FAA
Determination of Hazard or
Determination of No Hazard to become
effective 40 days after the date of
issuance, unless a petition for
discretionary review is received by the
FAA within 30 days of issuance. In
addition, the rule stipulates that a
Determination of No Hazard to air
navigation will expire 18 months after
the effective date of the determination,
or on the date the proposed construction
or alteration is abandoned. Also, the
rule specifies that a Determination of
Hazard to Air Navigation does not
expire.

This final rule adds information about
the processing of petitions for
discretionary review. It also excludes
determinations for temporary structures
and recommendations for marking and
lighting from the discretionary review
process. Because of the nature of
temporary structures, it is not possible
to apply the lengthy discretionary
review process to these structures. Also,
since marking and lighting
recommendations are simply
recommendations, there is a separate
process for a waiver of, or deviation
from, the recommendations.

This rule expands the requirements
for notice to be sent to the FAA for
proposed construction or alteration of
structures on or near private use airports
that have an IAP. Accordingly, if a
private use airport has an FAA-
approved IAP, then a construction
sponsor must notify the FAA of a
proposed construction or alteration that
exceeds the notice criteria in § 77.17.
This action will give the FAA enough
time to adjust the IAP, if needed, and to
inform those who use the IAP.

Also, IAPs at private use airports or
heliports are not currently listed in any
aeronautical publication. Sponsors of
construction or alteration at or near a
private use airport or heliport should
consult the FAA Web site to determine
whether an FAA-approved IAP is listed
for that airport.? If the airport is listed
on the Web site, the sponsor must file
notice with the FAA.

Lastly, this rule incorporates minor
edits to the regulatory text to distinguish

1 https://oeaaa.faa.gov.
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FAA surveillance systems from
communication facilities.

C. Summary of Comments

The FAA received approximately 115
comments from individuals, aviation
associations, industry spectrum users,
airlines, and other aviation businesses.
Many commenters, including the Air
Transport Association, generally
supported the NPRM. Commenters
supported specific proposals concerning
evaluating the aeronautical impact of
proposed construction on IAPs at
private use airports; evaluating antenna
installations that might affect air traffic
or navigation; and the update and
reformat of the regulations. Comments
that did not support the proposed rule,
and suggested changes, are discussed
more fully in the “Discussion of the
Final Rule” section.

The FAA received substantive
comments on the following general
areas of the proposal:
¢ Frequency notification requirements
o Time requirement to file notice with

the FAA
o Civil Airport Imaginary Surfaces 2
e One Engine Inoperative Procedures

(OEI)
¢ Definitions
¢ Miscellaneous

II. Discussion of the Final Rule

A. Frequency Notification

The FAA’s primary focus during the
obstruction evaluation process is safety
and efficiency of the navigable airspace.
It is critical for the agency to be notified
of pending construction of physical
objects that may affect the safety of
aeronautical operations. (See 49 U.S.C.
44718.) In today’s National Airspace
System (NAS), however,
electromagnetic transmissions can
adversely affect on-board flight avionics,
navigation, communication, and
surveillance facilities. The FAA has
extensive authority to prescribe
regulations and minimum standards
necessary for safety in air commerce.
(See 49 U.S.C. §44701(a)(5).) In
addition, the FAA has broad authority
to develop policy and plans for the use
of the navigable airspace. (See 49 U.S.C.
40103.) The FAA relied on these
authorities in proposing the notice
requirements for broadcast
transmissions in the specified bands. As
stated in the proposal, broadcast
transmission on certain frequencies can

2Civil airport imaginary surfaces are established
surfaces based on the runway that are used to
identify objects that may impact airport plans or
aircraft departure/arrival procedures or routes.
Section 77.19 describes five types of imaginary
surfaces: horizontal, conical, primary, approach and
transitional.

pose serious safety threats to avionics
and ground based facilities. At the same
time, the FAA recognizes the authority
of the National Telecommunications
and Information Administration (NTIA)
and the Federal Communications
Commission (FCC) to manage use of the
radio spectrum.

The FAA concludes that its proposal
to require notice for the proposed
frequency bands was too broad. The
proposed frequencies from the NPRM
are listed in Appendix B to this
preamble. The proposed frequencies in
the shared (Federal and Non-Federal)
bands are managed by an existing
process involving several Federal
agencies with an interest in spectrum
use, which NTIA oversees under the
Department of Commerce. It is not the
FAA’s intent to add a duplicative
review and coordination process to that
already stated above. In addition, the
FAA has determined that some of the
proposed frequencies originally listed
and not in shared bands do not present
concern. Therefore, the agency
withdraws the proposed notice and
obstruction standards on the shared
frequency bands and those frequency
bands that, historically, have not posed
electromagnetic concerns,? when
operating under typical specifications.

FM broadcast service transmissions
operating in the 88.0-107.9 MHz
frequency band pose the greatest
concern to FAA navigation signals. The
FAA, FCC and NTIA are collaborating
on the best way to address this issue. A
resolution of this issue is expected soon.
Therefore, the proposals on FM
broadcast service transmissions in the
88.0-107.9 MHz frequency band remain
pending. The FAA will address the
comments filed in this docket about the
proposed frequency notice requirements
and proposed EMI obstruction standards
when a formal and collaborative
decision is announced.

This rule does include evaluating
electromagnetic effect (§§ 77.29 and
77.31), and it codifies the agency’s
current practices of studying the effects
on aircraft navigation and
communication facilities. These
amendments in no way should be
construed to affect the authority of
NTIA and the FCC.

B. Time Requirement To File Notice
With the FAA

Automation improvements to the
FAA’s obstruction evaluation program
allow the public to file notices of

354-88 MHz; 150-216 MHz; 406—-430 MHz; 931—
940 MHz; 952—-960 MHz; 1390-1400 MHz; 2500—
2700 MHz; 3700-4200 MHz; 5000-5650 MHz;
5925-6225 MHz; 7450-8550 MHz; 14.2-14.4 GHz.

proposed construction electronically,
which facilitates the aeronautical study
process and has reduced the overall
processing time for these cases. The
FAA proposed to require that notices of
proposed construction or alterations
must be filed with the FAA at least 60
days before construction starts or the
application filing date for a construction
permit, whichever is earliest. The
current rule requires 30 days, which the
FAA found inadequate for cases to be
processed, particularly if additional
information, via public comment
period, was necessary to complete the
study. At the time the FAA published
the NPRM, the automation system was
in the early stages, and the full benefits
of the automation were not yet known.
Commenters were split on their support
of this proposal, depending on their
interests. Comments from the aviation
industry largely supported the extended
time period. Comments filed by the
building industry, however, opposed
the extended time period, saying it was
too long and would cause undue delay.

The FAA has seen great success with
the automation system and concludes
that requiring notice to be filed 60 days
before construction or the permit
application is not necessary. There are
cases where circulating the proposal for
public comment may be necessary and,
consequently, these cases may require
up to 45 days for processing. Therefore,
the FAA adopts the requirement that
notice must be filed with the FAA for
proposed construction or alteration at
least 45 days before either the date that
construction begins, or the date of the
construction permit application,
whichever is earliest.

Because applications are required
within 45 days of construction, the
FAA, Department of Defense, and
Department of Homeland Security
should work together to conduct timely
reviews. To that end, the FAA will
respond to inquiries from applicants
regarding the status of applications, the
reason(s) for any delay, and the
projected date of completion. As
appropriate, the FAA will engage with
other Federal Agencies such as the
Department of Defense, the Department
of Homeland Security, the Department
of Energy, and the Department of
Interior to expedite any further
regulatory modifications and
improvements to 14 CFR Part 77 to
ensure there is a predictable, consistent,
transparent, and timely application
process for the wind industry.

Several commenters recommended
separate notice requirements for
reviewing a temporary structure that
might be necessary under emergency-
type circumstances. An example
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submitted in the comments was a
construction crane that was necessary to
replace air conditioning units on the
roof of factories. The commenters
contend that it is neither logical nor
feasible to shut down a factory for 30
days while the FAA studies this
temporary structure.

Situations like the one presented by
these commenters are not uncommon.
Regardless of whether the structure is
temporary, it remains critical for the
FAA to have notice of tall structures
that can affect aeronautical operations.
In most cases, the proponent of the
structure contacts the FAA Obstruction
Evaluation (OE) specialist and identifies
the need for a quick review, for which
the agency readily responds. While the
FAA regrets any past delay in taking
quick action on a particular case, the
agency declines to set-up special
procedures to address such cases. On
the FAA’s OE Web site,* the agency lists
the contact information for the FAA
specialist. If a sponsor is concerned
with the time frame for the FAA’s
review, the agency encourages the
sponsor to contact the FAA specialist
directly.

C. Civil Airport Imaginary Surfaces

The NPRM proposed, for a visual
runway used by small aircraft or
restricted to day-only instrument
operations, that the width of the
imaginary approach surface expand
uniformly to 1,250 ft. If the runway is
a visual runway, used by other than
small aircraft or for instrument night
circling, the surface width expands
uniformly from 1,500 ft. to 3,500 ft. If
the runway is a non-precision
instrument or precision instrument
runway, the surface width expands
uniformly to 4,000 ft. and 16,000 ft.,
respectively. Other changes include
removing approach surface widths of
1,500 ft. and 2,000 ft., and increasing
the width for some non-precision
runways from 2,000 ft. to 4,000 ft. The
NPRM also proposed expanding the
width of the primary approach surface
of a non-precision instrument runway or
precision instrument runway from 500
feet to 1,000 ft.

Many commenters opposed the
proposed expansion of the primary
surface. They argued that the proposed
expansion would require airport
operators to remove existing structures
that would fall within the proposed
expanded surface, which would result
in a financial burden to airport owners
and managers. Southwest Airlines, on
the other hand, supported the proposal
and stated the ability to study and

4 https://oeaaa.faa.gov.

review more proposed structures is
positive for airport safety.

Several comments stated that the
imaginary surfaces in part 77 do not
comport clearly with the surfaces used
for obstacle clearance under the United
States Standard for Terminal Instrument
Procedures (TERPS) and, therefore,
makes the part 77 surfaces useless as a
project planning tool for airport
development.

Similarly, another commenter argued
that the Required Navigation
Performance (RNP) lateral protection
area is greater than the width of the
primary surface and the RNP procedures
TERPS surface is outside the part 77
imaginary surface. The commenter
contends that an obstacle can adversely
impact an RNP procedure, but not be
characterized as an obstruction. This
commenter recommends that the
imaginary surfaces be expanded to
include RNP procedures.

Several commenters specifically
questioned whether current obstructions
that fall within the newly expanded
primary surface could impact an
instrument procedure and result in the
airport losing the instrument procedure.
One airport authority was concerned
about marking and lighting
recommendations for existing structures
that will now fall under the expanded
primary surface.

The FAA proposed these changes to
more closely align regulatory provisions
in part 77 with TERPS criteria and
airport design standards. The
inconsistency between IAP criteria,
airport design standards, and part 77
surfaces has been a source of confusion
for both airport managers and the FAA.
These specific proposals would not
have altered the notice criteria. Instead,
the proposals were meant to identify
more proposed structures as
obstructions that the FAA could study
to determine if they would adversely
affect the NAS.

However, since publication of the
NPRM, the FAA has begun a
coordinated effort to consolidate all
agency requirements for the treatment of
obstacles in the airport environment.
Once completed, the new requirements
will form the basis for revised civil
airport imaginary surfaces. Thus, it
would not be prudent to codify the
proposals. Further, amending or
expanding any of the civil airport
imaginary surfaces at this time would
not be in the best interest of the public.
The FAA, therefore, withdraws all
proposed modifications to the civil
airport imaginary surfaces, including
the chart format. The FAA will keep the
civil airport imaginary surfaces rule as

it is currently described in 14 CFR
77.25.

D. One Engine Inoperative Procedures

The NPRM specifically states that OEI
procedures were not a part of the
rulemaking. The NPRM further notes
that the FAA has tasked the Airport
Obstruction Standards Committee
(AOSC) with examining this issue.
Comments from the Air Transport
Association, individual airlines, local
airport authorities, and aviation
organizations, asked the FAA to address
OEI procedures. These comments have
been forwarded to the AOSC for
consideration. As appropriate, the FAA
will advise the aviation industry and
other interested persons, through the
AOSG, of any policy changes.

E. Definitions

The NPRM proposed replacing the
term “utility runway” with the phrase
“runway used by small aircraft”. In
addition, the NPRM proposed amending
the definitions for precision, non-
precision, and visual runways, as these
definitions were no longer up-to-date
with industry practices. The term
“utility runway” is not widely used in
industry so the NPRM proposed
replacing the term. In addition, the
NPRM proposed amending the
definitions for precision and non-
precision runways to address
approaches that use other than ground
based navigational aids, such as flight
management systems (FMS) and global
navigation satellite systems (GNSS).
Because of technological advances, the
former definitions for precision and
non-precision runways are no longer
accurate.

By removing the term “utility
runway”, commenters stated the
portions of the rule that include the
term became confusing. They note that
the runway classifications and
corresponding widths for the primary
and approach surfaces in the tables in
§ 77.19(d)(e) are difficult to understand.

Several commenters confused the
proposed definitions for precision and
non-precision instrument runways with
the definitions for precision and non-
precision instrument approach
procedures.5 One commenter suggested
the non-precision runway definition
should exclude a runway that has a
developed instrument approach
procedure with visibility minimums of

5The FAA proposed definitions for the terms
“precision instrument runway” and “non-precision
instrument runway” to be based on the use of
visibility minimums, rather than approach
procedure classification, given that visibility is the
critical factor during the visual portion of the
approach.
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one statute mile. This commenter
contends that many small, general
aviation airports have published
procedures with one mile visibility
under the current obstruction criteria of
a utility runway. The commenter also
notes that if the FAA adopts the
proposal to limit non-precision runways
to procedures with visibility minimums
of one statute mile, then these small
airports would need to have the more
demanding primary surfaces and
approach criteria. The commenter
further says this could result in
financial hardship for these airports and
the airports may need to double the
designated airspace around the runway.
Another commenter stated that the new
definition for a non-precision runway
conflicts with FAA Advisory Circular
150/5300-13, Airport Design.

Commenters also indicated that the
new definition and associated surfaces
would take runways that currently
qualify as utility into the non-precision
category. They say these modifications
could result in unfunded economic
burdens on outlying airports with IAPs
to utility runways that experience lower
traffic densities. Additionally,
commenters noted that many of these
airports are configured with minimal
infrastructure and could face significant
airport expansion to obtain IAP services
if the runway is categorized as non-
precison.

Several commenters also stated that
the proposed definitions of precision
and non-precision runways try to
redefine the current precision and non-
precision instrument procedures
because satellite technology could, in
the future, enable non-precision
approaches to become precision
approaches.

Although the FAA proposed to revise
these definitions, on further review, the
agency has determined it should not
revise them at this time. The definitions
were proposed to support implementing
satellite-based navigation. However, as
the satellite-based navigation program
has evolved during development of this
rulemaking, the agency has learned of
unintended consequences of the
proposed definitions. For example,
changing the runway definition creates
infrastructure requirements that may be
needed as the technology evolves. The
FAA believes a more measured
approach is needed before making any
changes to the definitions. Thus, the
agency will not adopt the proposed
revisions to the definitions in this final
rule.

F. Extension to a Determination of No
Hazard

The NPRM proposed a provision for
which an extension to the expiration
date for a Determination of No Hazard
may be granted. Specifically, it
proposed that for structures not subject
to FCC review, a Determination of No
Hazard can be extended for a maximum
of 18 months, if necessary. If more than
18 months is necessary, then a new
aeronautical study would be initiated.
For structures that require an FCC
construction permit, the NPRM
proposed that a Determination of No
Hazard can be extended for up to 12
months, provided the sponsor submits
evidence that an application for a
construction permit was filed within 6
months of the date of issuance. The
NPRM also proposed that if the FCC
extends the original FCC construction
completion date, the sponsor must
request an extension of the FAA’s
Determination of No Hazard.

Many commenters found that the two
time periods (18 and 12 months) were
confusing. The FAA’s review of this
matter concluded that it is not necessary
to continue the distinction between
structures subject to FCC review from
structures that do not need this review,
simply to extend the expiration date.
Therefore, for simplification and
standardization, the FAA amends the
time period for extensions to
determinations of structures to 18
months, regardless of whether an FCC
construction permit is necessary.

In addition, the FAA unintentionally
omitted a section of the current rule
from the NPRM. That section states that
if the FCC denies a construction permit,
the final determination expires on the
date of the denial. The FAA has
reinserted that section in this final rule.

G. Effective Date

The effective date of this final rule is
180 days from the date the rule is
published in the Federal Register. The
FAA needs this time to amend the
automation system it uses to evaluate
obstructions, amend relevant FAA
orders, train employees, and educate the
public.

H. Miscellaneous

One commenter said the requirement
to file notice should extend to structures
that would penetrate an imaginary
surface relative to a planned or
proposed airport. Specifically, this
commenter seeks to incorporate the
imaginary surfaces for evaluating
obstructions under § 77.19(a) in the
notice requirements for structures that
are on or around a planned airport.

Section 77.9 requires notice for
construction on an existing airport or an
airport under construction. This section
specifies an imaginary surface extending
from the runway (in increments of
20,000 feet, 10,000 ft., or 5,000 ft.,
depending on the length of the airport’s
runway or heliport) at a specific slope
for which notice is required if it would
penetrate one of the surfaces for either
an existing airport or an airport under
construction. The above referenced
surfaces, for which the longest surface
would extend approximately 3.78 miles
from the end of the runway, do not
apply to a planned airport for which
construction has yet to begin.

The effect of this commenter’s request
would be to require notice for up to
approximately 3.5 miles (for the longest
runway) for any construction that
penetrates the 100 to 1 surface for a
planned or proposed airport.

This comment is outside the scope of
the NPRM. The essence of this comment
would be a new notice requirement for
planned or proposed airports. To
accommodate this comment without
providing the public an opportunity to
comment on its impact would violate
the Administrative Procedure Act.

Notwithstanding the above scope
issue, to apply the imaginary surface
from the notice requirements to planned
or proposed airports would be difficult
to implement. A planned or proposed
airport can be at varying stages of
development, with runway(s) location
and configuration undetermined,
navigational aids not sited, and
instrument approach and departure
procedures yet to be developed. It
would be impossible for the FAA to
study (and apply the obstruction
standards) with any degree of certainty,
to a proposed structure when the above
listed airport issues are not defined. In
addition, airport development can be
subject to environmental laws and
lengthy processes with alternative plans
that must be analyzed. The FAA cannot
“reserve” airspace on such speculative
plans. The agency does study the impact
of structures that are identified as
obstructions on planned or proposed
airports that are on file with the FAA.
As the details of a planned airport
become part of the “plan on file” with
the FAA or the Airport Layout Plan, on
which the FAA can rely, the FAA
includes those details during the study.

Several commenters questioned the
proposed removal of the regulatory
provisions addressing antenna farms
and whether any antenna farms
currently exist. The FAA has not
established any antenna farm area.
Moreover, the regulations governing
structures addresses the FAA needs
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here. Thus, this rule removes the
provisions governing antenna farms.

One commenter questioned why an
object that is shielded by another
structure is not subject to the notice
requirements. This commenter contends
that if the structure that shields an
unreported structure is dismantled,
there is no record of the first structure,
nor is there any requirement to notify
the FAA of this structure if the shielding
structure is dismantled.

Section 77.15(a) provides that notice
is not required for a structure if the
shielding structure is of a substantial
and permanent nature and is located in
a congested area of a city, town, or
settlement where the shielded structure
will not adversely affect safety in air
navigation. This exception does not
apply in areas where there are only one
or two other structures. The FAA has
not experienced a situation like the one
described by the commenter that can be
attributed to this exception. This rule
does expand the current supplemental
notice requirements in § 77.11, and
specifies that if a construction or
alteration is abandoned, dismantled, or
destroyed, notice must be provided to
the FAA within 5 days after the
construction is abandoned, dismantled,
or destroyed. In the rare case where a
shielding structure is abandoned,
dismantled, or destroyed, the proponent
must notify the FAA so that appropriate
actions concerning adjacent structures
can be initiated.

Prior to this rule, part 77 provided
that a proposed or existing structure was
an obstruction to air navigation if it was
higher than 500 ft. above ground level
(AGL). The minimum altitude to operate
an aircraft over non-congested areas is
500 feet above the surface.®
Consequently, an aircraft could be
operating at 500 ft. AGL and encounter
a structure that was 500 ft. AGL that
might not have been studied by the FAA
during the obstacle evaluation process.
The FAA adopts the proposal that
lowers the height of a structure
identified as an obstruction from above
500 ft. to above 499 ft. Accordingly, all
structures that are above 499 ft. tall will
be obstructions, and the FAA will study
them to determine their effect on the
navigable airspace. This will ensure that
all usable airspace at and above 500 ft.
AGL is addressed during the
aeronautical study and that this airspace

614 CFR Section 91.119(c) provides that “Except
when necessary for takeoff and landing, no person
may operate an aircraft below the following
altitudes: (b) Over other than congested areas. An
altitude of 500 feet above the surface except over
open water or sparely populated areas. In those
cases, the aircraft may not be operated closer than
500 feet to any person, vessel, vehicle, or structure.”

is protected from obstructions that may
create a hazard to air navigation.

III. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public.
According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. As required by
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)), the FAA submitted
a copy of the new information collection
requirements(s) discussed below to
OMB for its review. Notice of OMB
approval for this information collection
will be published in a future Federal
Register document.

Title 49 U.S.C. 44718 states, “By
regulation or by order when necessary,
the Secretary of Transportation shall
require a person to give adequate public
notice, in the form and way the
Secretary prescribes, of the
construction, alteration, establishment,
or expansion, of a structure or sanitary
landfill when public notice will
promote:

(1) safety in air commerce; and

(2) the efficient use and preservation of the
navigable airspace and of airport traffic
capacity at public use airports.”

This final rule implements the
requirement for notification by requiring
that notice be submitted to the FAA for
proposed construction or alteration of
structures on or near private use airports
that have an IAP. Accordingly, if a
private use airport has an FAA-
approved IAP, then a construction
sponsor is required to notify the FAA of
a proposed construction or alteration
that exceeds the notice criteria in
§77.17. This action will give the FAA
adequate time to adjust the IAP, if
needed, and to inform those who use
the IAP. While IAPs at private use
airports or heliports are not currently
listed in any aeronautical publication,
sponsors of construction or alteration at
or near a private use airport or heliport
can consult the FAA Web site” to
determine whether an FAA-approved
IAP is listed for that airport. If the
airport is listed on the Web site, the
sponsor must file notice with the FAA.
The intent of these changes is to

7 https://oeaaa.faa.gov.

improve safety and promote the efficient
use of the National Airspace System.

The FAA estimates that on average,
3,325 Form 7460—1s would be filed
annually. It is estimated to take 19
minutes, or 0.32 hours, to fill out each
form. Hence, the estimated hour burden
is: 0.32 hours x 3,325 = 1,064 hours.

The average cost for a firm to prepare
the form itself is approximately $40 per
form. It is estimated that 20 percent of
the forms filed would be filed this way.
Thus, the estimated average annual
reporting burden for companies to
process this form in-house would be:
(FAA Form 7460-1) $40 X 665 =
$26,600.

The average cost for a company to
outsource this function to a contractor is
approximately $480 per report. It is
estimated that 80 percent of the forms
filed would be filed this way. Thus, the
estimated average annual reporting
burden for companies to outsource this
function is: (FAA Form 7460-1) $480 x
2,660 = $1,276,800.

It is estimated that roughly 30 percent
of firms filing FAA Form 7460-1 will
need to perform a site survey to
complete the form. The cost of a site
survey is $790. Thus, the estimated
annual reporting burden for companies
who require a site survey would be:
(FAA Form 7460-1) $790 x 998 =
$788,420.

Hence, the total annual cost to firms
that fill out FAA Form 7460-1 is
$2,091,820.

In the proposed rule, the FAA asked
for comments on the information
collection burden. You may view the
FAA'’s specific request in the proposed
rule.8 The FAA received comments from
multiple commenters. The following is
a summary of the comments with the
FAA’s response:

Several commenters stated that the
FAA underestimated the costs, in terms
of time and paperwork, associated with
preparing a Form 7460-1, as well as the
costs of filing an OE notice, so the FAA
should revise its estimates. One
commenter surveyed its members and
the survey indicated that the cost of
processing a Form 7460-1 in-house was
$406 and took about 1.6 hours per form.
Further, the average hourly labor cost
was found to be $36 per hour. The
commenter also stated that in addition
to maps, a site survey is needed to
complete Form 7460-1, which ensures
the accuracy of the location and costs an
average of $768. Another commenter
supported the notion of including the
cost of a site survey in the cost
estimation for filing a Form 7460-1.
Another commenter suggested that the

871 FR 34028; June 13, 2006.
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FAA increase its estimate for processing
a Form 7460-1 in-house to $40.

The FAA omitted the cost of a site
survey in the preliminary analysis
because a site survey is not required to
complete a Form 7460—1. However, a
site survey must be completed if it is
requested by the FAA’s Flight Procedure
Office. The agency has revised the cost
analysis to reflect the wider range of
costs as supplied by the commenters.
The FAA also revised its cost and
paperwork analyses to include the cost
of filing a form in-house, as well as the
costs of a site survey.

A few commenters claimed that the
FAA underestimated the time and
paperwork costs associated with filing
additional notices. Another commenter
believed that the FAA underestimated
the paperwork burden that will be
placed on radio spectrum users.

The FAA completed a paperwork
reduction package for the proposed rule,
which did show the estimated
paperwork costs. The paperwork costs
were also shown in the initial regulatory
evaluation and were available for review
in the docket. However, the FAA has
elected not to adopt the radio frequency
notice requirements in this final rule. As
a result, there will be no additional
paperwork burden placed on radio
spectrum users at this time.

A commenter stated that requiring
applicants to provide notice to the FAA
60 days in advance could also increase
the number of filings because of the rule
change. Another commenter stated that
extending the notice period for all
proposed projects will cause undue
delay in securing FAA approval and
will delay the ability of utilities to
develop new sites.

The FAA has reduced the filing time
period from 60 days to 45 days. This
should mitigate the delay expected by
the commenters and allow them to
continue their operations without much
change. Thus, the FAA does not expect
any delays in construction or
operational deficiencies resulting from
the final rule.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no new differences
with these proposed regulations.

IV. Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96-39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
state, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.
Readers seeking greater detail should
read the full regulatory evaluation, a
copy of which is in the docket for this
rulemaking.

In conducting these analyses, the FAA
has determined that this final rule has
benefits that justify its costs and is not
economically significant under
Executive Order 12866; however, it is
otherwise “significant” because of
concerns raised by the National
Telecommunications and Information
Administration (NTIA) and the Federal
Communications Commission (FCC)
regarding the FAA’s evaluation of
potential electromagnetic effect during
aeronautical studies. The final rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities, will not create
unnecessary obstacles to international
trade, and will not impose an unfunded
mandate on state, local, tribal
governments, or on the private sector.

This final rule amends 14 CFR part
77. These amendments refer to the rules
for obstruction evaluation standards,
aeronautical studies, and notice
provisions about objects that could
create hazards to air navigation.

The FAA estimates the cost of this
final rule to private industry will be
approximately $20.9 million ($14.1
million, present value) over the next 10
years. The estimated cost of the final
rule to the FAA will be approximately
$18.7 million ($12.6 million, present
value) over the next 10 years. Therefore,
the total cost associated with the final
rule will be approximately $39.6 million
($26.8 million, present value) over the
next 10 years.

The final rule will enhance protection
of aircraft approaches from unknown
obstructions and unknown alteration
projects on or near private use airports
with FAA-approved instrument
approach procedures (IAPs). The FAA
contends that these qualitative benefits
justify the costs of the final rule.

Final Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
establishes “as a principle of regulatory
issuance that agencies shall endeavor,
consistent with the objective of the rule
and of applicable statutes, to fit
regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the Act requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The Act covers a wide range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis (RFA) as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 Act
provides that the head of the agency
may so certify and an RFA is not
required. The certification must include
a statement providing the factual basis
for this determination, and the
reasoning should be clear.

While the FAA does not maintain
data on the size of businesses that file
notices, the FAA estimates that
approximately 40 percent of the OE
notices will be filed by small businesses
(comprised of business owners and
private use airport owners) as defined
by the Small Business Administration.
Thus, in 2010 when the rule is expected
to take effect, the FAA expects
approximately 2,400 more OE notices
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will be filed by affected parties. Of those
applications filed, approximately 960
notices are estimated to be filed by
small businesses (using 40 percent
assumption).

For those small businesses that are
inexperienced in submitting the
necessary paperwork, the FAA believes
they would either hire a consultant or
spend as much as the consultant fee
($480) in staff time to understand,
research, complete, and submit the
form(s). For the purpose of this
regulatory flexibility assessment, the
FAA assumes that it will cost all small
entities approximately $480 per case to
meet the requirements of part 77.

It is unlikely that any individual
small entity will file more than three OE
notices in a calendar year. As a result,
the FAA estimates that in virtually all
cases, the cost of this rule to small
businesses will not exceed $1500 per
small entity, a cost the FAA does not
consider significant. Therefore, as the
FAA Administrator, I certify that this
rule will not have a significant
economic impact on a substantial
number of small entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
determined that it will have only a
domestic impact and, therefore, will not
create unnecessary obstacles to the
foreign commerce of the United States.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by state,
local, and tribal governments, in the
aggregate, or by the private sector; such

a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$136.1 million in lieu of $100 million.
This final rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
FAA determined that this action will
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have federalism implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because it is not a
“significant regulatory action” under
Executive Order 12866, and it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/; or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to

identify the amendment number or
docket number of this rulemaking.
Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction. If
you are a small entity and you have a
question regarding this document, you
may contact your local FAA official, or
the person listed under the FOR FURTHER
INFORMATION CONTACT heading at the
beginning of the preamble. You can find
out more about SBREFA on the Internet
at http://www.faa.gov/
regulations policies/rulemaking/
sbre_act/.

Appendix A to the Preamble

Under regulations (49 U.S.C. 44718)
prescribed by the Secretary, if the Secretary
decides that constructing or altering a
structure may result in an obstruction of the
navigable airspace or an interference with air
navigation facilities and equipment or the
navigable airspace, the Secretary shall
conduct an aeronautical study to decide the
extent of any adverse impact on the safe and
efficient use of the airspace, facilities, or
equipment. In conducting the study, the
Secretary shall consider factors relevant to
the efficient and effective use of the
navigable airspace, including—

(A) The impact on arrival, departure, and
en route procedures for aircraft operating
under visual flight rules;

(B) The impact on arrival, departure, and
en route procedures for aircraft operating
under instrument flight rules;

(C) The impact on existing public use
airports and aeronautical facilities;

(D) The impact on planned public use
airports and aeronautical facilities; and

(E) The cumulative impact resulting from
the proposed construction or alteration of a
structure when combined with the impact of
other existing or proposed structures.

Appendix B to the Preamble

The NPRM proposed that notice must be
filed with the FAA for any construction of a
new, or modification of an existing facility,
i.e—building, antenna structure, or any other
man-made structure, which supports a
radiating element(s) for the purpose of radio
frequency transmissions operating on the
following frequencies:
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(i) 54-108 MHz

(ii) 150-216 MHz
(iii) 406—430 MHz
(iv) 931-940 MHz
(v) 952-960 MHz
(vi) 13901400 MHz
(vii) 2500—2700 MHz
(viii) 3700—-4200 MHz
(ix) 5000-5650 MHz
(x) 5925-6525 MHz
(xi) 7450-8550 MHz
(xii) 14.2-14.4 GHz
(xiii) 21.2-23.6 GHz

In addition, the NPRM proposed that any
changes or modification to a system
operating on one of the previously mentioned
frequencies when specified in the original
FAA determination, including:

(i) Change in the authorized frequency;

(ii) Addition of new frequencies;

(iii) Increase in effective radiated power
(ERP) equal or greater than 3 decibels;

(iv) modification of radiating elements,
including: (A) Antenna mounting locations(s)
if increased 100 feet or more irrespective of
whether the overall height is increased; (B)
changes in antenna specification (including
gain, beam-width, polarization, pattern); and
(C) change in antenna azimuth/bearing (e.g.
point-to-point microwave systems).

List of Subjects in 14 CFR Part 77

Administrative practice and
procedure, Airports, Airspace, Aviation
safety, Navigation (air), Reporting and
recordkeeping requirements.

V. The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends Chapter I of title 14, Code of
Federal Regulations by revising part 77
to read as follows:

PART 77—SAFE, EFFICIENT USE, AND
PRESERVATION OF THE NAVIGABLE
AIRSPACE

Subpart A—General

Sec.
77.1 Purpose.
77.3 Definitions.

Subpart B—Notice Requirements

77.5 Applicability.

77.7 Form and time of notice.

77.9 Construction or alteration requiring
notice.

77.11 Supplemental notice requirements.

Subpart C—Standards for Determining
Obstructions to Air Navigation or
Navigational Aids or Facilities

77.13

77.15
77.17

Applicability.

Scope.

Obstruction standards.

77.19 Civil airport imaginary surfaces.

77.21 Department of Defense (DOD) airport
imaginary surfaces.

77.23 Heliport imaginary surfaces.

Subpart D—Aeronautical Studies and
Determinations

77.25 Applicability.

Initiation of studies.

Evaluating aeronautical effect.

Determinations.

77.33 Effective period of determinations.

77.35 Extensions, terminations, revisions
and corrections.

77.27
77.29
77.31

Subpart E—Petitions for Discretionary
Review

77.37 General.

77.39 Contents of a petition.

77.41 Discretionary review results.

Authority: 49 U.S.C. 106 (g), 40103, 40113—
40114, 44502, 44701, 44718, 46101-46102,
46104.

Subpart A—General

§77.1 Purpose.

This part establishes:

(a) The requirements to provide notice
to the FAA of certain proposed
construction, or the alteration of
existing structures;

(b) The standards used to determine
obstructions to air navigation, and
navigational and communication
facilities;

(c) The process for aeronautical
studies of obstructions to air navigation
or navigational facilities to determine
the effect on the safe and efficient use
of navigable airspace, air navigation
facilities or equipment; and

(d) The process to petition the FAA
for discretionary review of
determinations, revisions, and
extensions of determinations.

§77.3 Definitions.

For the purpose of this part:

Non-precision instrument runway
means a runway having an existing
instrument approach procedure
utilizing air navigation facilities with
only horizontal guidance, or area type
navigation equipment, for which a
straight-in non-precision instrument
approach procedure has been approved,
or planned, and for which no precision
approach facilities are planned, or
indicated on an FAA planning
document or military service military
airport planning document.

Planned or proposed airport is an
airport that is the subject of at least one
of the following documents received by
the FAA:

(1) Airport proposals submitted under
14 CFR part 157.

(2) Airport Improvement Program
requests for aid.

(3) Notices of existing airports where
prior notice of the airport construction
or alteration was not provided as
required by 14 CFR part 157.

(4) Airport layout plans.

(5) DOD proposals for airports used
only by the U.S. Armed Forces.

(6) DOD proposals on joint-use (civil-
military) airports.

(7) Completed airport site selection
feasibility study.

Precision instrument runway means a
runway having an existing instrument
approach procedure utilizing an
Instrument Landing System (ILS), or a
Precision Approach Radar (PAR). It also
means a runway for which a precision
approach system is planned and is so
indicated by an FAA-approved airport
layout plan; a military service approved
military airport layout plan; any other
FAA planning document, or military
service military airport planning
document.

Public use airport is an airport
available for use by the general public
without a requirement for prior
approval of the airport owner or
operator.

Seaplane base is considered to be an
airport only if its sea lanes are outlined
by visual markers.

Utility runway means a runway that is
constructed for and intended to be used
by propeller driven aircraft of 12,500
pounds maximum gross weight and less.

Visual runway means a runway
intended solely for the operation of
aircraft using visual approach
procedures, with no straight-in
instrument approach procedure and no
instrument designation indicated on an
FAA-approved airport layout plan, a
military service approved military
airport layout plan, or by any planning
document submitted to the FAA by
competent authority.

Subpart B—Notice Requirements

§77.5 Applicability.

(a) If you propose any construction or
alteration described in § 77.9, you must
provide adequate notice to the FAA of
that construction or alteration.

(b) If requested by the FAA, you must
also file supplemental notice before the
start date and upon completion of
certain construction or alterations that
are described in § 77.9.

(c) Notice received by the FAA under
this subpart is used to:

(1) Evaluate the effect of the proposed
construction or alteration on safety in
air commerce and the efficient use and
preservation of the navigable airspace
and of airport traffic capacity at public
use airports;

(2) Determine whether the effect of
proposed construction or alteration is a
hazard to air navigation;

(3) Determine appropriate marking
and lighting recommendations, using
FAA Advisory Circular 70/7460-1,
Obstruction Marking and Lighting;

(4) Determine other appropriate
measures to be applied for continued
safety of air navigation; and
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(5) Notify the aviation community of
the construction or alteration of objects
that affect the navigable airspace,
including the revision of charts, when
necessary.

§77.7 Form and time of notice.

(a) If you are required to file notice
under § 77.9, you must submit to the
FAA a completed FAA Form 7460-1,
Notice of Proposed Construction or
Alteration. FAA Form 7460-1 is
available at FAA regional offices and on
the Internet.

(b) You must submit this form at least
45 days before the start date of the
proposed construction or alteration or
the date an application for a
construction permit is filed, whichever
is earliest.

(c) If you propose construction or
alteration that is also subject to the
licensing requirements of the Federal
Communications Commission (FCC),
you must submit notice to the FAA on
or before the date that the application is
filed with the FCC.

(d) If you propose construction or
alteration to an existing structure that
exceeds 2,000 ft. in height above ground
level (AGL), the FAA presumes it to be
a hazard to air navigation that results in
an inefficient use of airspace. You must
include details explaining both why the
proposal would not constitute a hazard
to air navigation and why it would not
cause an inefficient use of airspace.

(e) The 45-day advance notice
requirement is waived if immediate
construction or alteration is required
because of an emergency involving
essential public services, public health,
or public safety. You may provide
notice to the FAA by any available,
expeditious means. You must file a
completed FAA Form 7460-1 within 5
days of the initial notice to the FAA.
Outside normal business hours, the
nearest flight service station will accept
emergency notices.

§77.9 Construction or alteration requiring
notice.

If requested by the FAA, or if you
propose any of the following types of
construction or alteration, you must file
notice with the FAA of:

(a) Any construction or alteration that
is more than 200 ft. AGL at its site.

(b) Any construction or alteration that
exceeds an imaginary surface extending
outward and upward at any of the
following slopes:

(1) 100 to 1 for a horizontal distance
of 20,000 ft. from the nearest point of
the nearest runway of each airport
described in paragraph (d) of this
section with its longest runway more
than 3,200 ft. in actual length, excluding
heliports.

(2) 50 to 1 for a horizontal distance of
10,000 ft. from the nearest point of the
nearest runway of each airport
described in paragraph (d) of this
section with its longest runway no more
than 3,200 ft. in actual length, excluding
heliports.

(3) 25 to 1 for a horizontal distance of
5,000 ft. from the nearest point of the
nearest landing and takeoff area of each
heliport described in paragraph (d) of
this section.

(c) Any highway, railroad, or other
traverse way for mobile objects, of a
height which, if adjusted upward 17 feet
for an Interstate Highway that is part of
the National System of Military and
Interstate Highways where
overcrossings are designed for a
minimum of 17 feet vertical distance, 15
feet for any other public roadway, 10
feet or the height of the highest mobile
object that would normally traverse the
road, whichever is greater, for a private
road, 23 feet for a railroad, and for a
waterway or any other traverse way not
previously mentioned, an amount equal
to the height of the highest mobile
object that would normally traverse it,
would exceed a standard of paragraph
(a) or (b) of this section.

(d) Any construction or alteration on
any of the following airports and
heliports:

(1) A public use airport listed in the
Airport/Facility Directory, Alaska
Supplement, or Pacific Chart
Supplement of the U.S. Government
Flight Information Publications;

(2) A military airport under
construction, or an airport under
construction that will be available for
public use;

(3) An airport operated by a Federal
agency or the DOD.

(4) An airport or heliport with at least
one FAA-approved instrument approach
procedure.

(e) You do not need to file notice for
construction or alteration of:

(1) Any object that will be shielded by
existing structures of a permanent and
substantial nature or by natural terrain
or topographic features of equal or
greater height, and will be located in the
congested area of a city, town, or
settlement where the shielded structure
will not adversely affect safety in air
navigation;

(2) Any air navigation facility, airport
visual approach or landing aid, aircraft
arresting device, or meteorological
device meeting FAA-approved siting
criteria or an appropriate military
service siting criteria on military
airports, the location and height of
which are fixed by its functional
purpose;

(3) Any construction or alteration for
which notice is required by any other
FAA regulation.

(4) Any antenna structure of 20 feet or
less in height, except one that would
increase the height of another antenna
structure.

§77.11 Supplemental notice requirements.

(a) You must file supplemental notice
with the FAA when:

(1) The construction or alteration is
more than 200 feet in height AGL at its
site; or

(2) Requested by the FAA.

(b) You must file supplemental notice
on a prescribed FAA form to be received
within the time limits specified in the
FAA determination. If no time limit has
been specified, you must submit
supplemental notice of construction to
the FAA within 5 days after the
structure reaches its greatest height.

(c) If you abandon a construction or
alteration proposal that requires
supplemental notice, you must submit
notice to the FAA within 5 days after
the project is abandoned.

(d) If the construction or alteration is
dismantled or destroyed, you must
submit notice to the FAA within 5 days
after the construction or alteration is
dismantled or destroyed.

Subpart C—Standards for Determining
Obstructions to Air Navigation or
Navigational Aids or Facilities

§77.13 Applicability.

This subpart describes the standards
used for determining obstructions to air
navigation, navigational aids, or
navigational facilities. These standards
apply to the following:

(a) Any object of natural growth,
terrain, or permanent or temporary
construction or alteration, including
equipment or materials used and any
permanent or temporary apparatus.

(b) The alteration of any permanent or
temporary existing structure by a change
in its height, including appurtenances,
or lateral dimensions, including
equipment or material used therein.

§77.15 Scope.

(a) This subpart describes standards
used to determine obstructions to air
navigation that may affect the safe and
efficient use of navigable airspace and
the operation of planned or existing air
navigation and communication
facilities. Such facilities include air
navigation aids, communication
equipment, airports, Federal airways,
instrument approach or departure
procedures, and approved off-airway
routes.

(b) Objects that are considered
obstructions under the standards
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described in this subpart are presumed
hazards to air navigation unless further
aeronautical study concludes that the
object is not a hazard. Once further
aeronautical study has been initiated,
the FAA will use the standards in this
subpart, along with FAA policy and
guidance material, to determine if the
object is a hazard to air navigation.

(c) The FAA will apply these
standards with reference to an existing
airport facility, and airport proposals
received by the FAA, or the appropriate
military service, before it issues a final
determination.

(d) For airports having defined
runways with specially prepared hard
surfaces, the primary surface for each
runway extends 200 feet beyond each
end of the runway. For airports having
defined strips or pathways used
regularly for aircraft takeoffs and
landings, and designated runways,
without specially prepared hard
surfaces, each end of the primary
surface for each such runway shall
coincide with the corresponding end of
the runway. At airports, excluding
seaplane bases, having a defined
landing and takeoff area with no defined
pathways for aircraft takeoffs and
landings, a determination must be made
as to which portions of the landing and
takeoff area are regularly used as
landing and takeoff pathways. Those
determined pathways must be
considered runways, and an appropriate
primary surface as defined in § 77.19
will be considered as longitudinally
centered on each such runway. Each
end of that primary surface must
coincide with the corresponding end of
that runway.

(e) The standards in this subpart
apply to construction or alteration
proposals on an airport (including
heliports and seaplane bases with
marked lanes) if that airport is one of
the following before the issuance of the
final determination:

(1) Available for public use and is
listed in the Airport/Facility Directory,
Supplement Alaska, or Supplement
Pacific of the U.S. Government Flight
Information Publications; or

(2) A planned or proposed airport or
an airport under construction of which
the FAA has received actual notice,
except DOD airports, where there is a
clear indication the airport will be
available for public use; or,

(3) An airport operated by a Federal
agency or the DOD; or,

(4) An airport that has at least one
FAA-approved instrument approach.

§77.17 Obstruction standards.
(a) An existing object, including a
mobile object, is, and a future object

would be an obstruction to air
navigation if it is of greater height than
any of the following heights or surfaces:

(1) A height of 499 feet AGL at the site
of the object.

(2) A height that is 200 feet AGL, or
above the established airport elevation,
whichever is higher, within 3 nautical
miles of the established reference point
of an airport, excluding heliports, with
its longest runway more than 3,200 feet
in actual length, and that height
increases in the proportion of 100 feet
for each additional nautical mile from
the airport up to a maximum of 499 feet.

(3) A height within a terminal
obstacle clearance area, including an
initial approach segment, a departure
area, and a circling approach area,
which would result in the vertical
distance between any point on the
object and an established minimum
instrument flight altitude within that
area or segment to be less than the
required obstacle clearance.

(4) A height within an en route
obstacle clearance area, including turn
and termination areas, of a Federal
Airway or approved off-airway route,
that would increase the minimum
obstacle clearance altitude.

(5) The surface of a takeoff and
landing area of an airport or any
imaginary surface established under
§77.19, 77.21, or 77.23. However, no
part of the takeoff or landing area itself
will be considered an obstruction.

(b) Except for traverse ways on or near
an airport with an operative ground
traffic control service furnished by an
airport traffic control tower or by the
airport management and coordinated
with the air traffic control service, the
standards of paragraph (a) of this section
apply to traverse ways used or to be
used for the passage of mobile objects
only after the heights of these traverse
ways are increased by:

(1) 17 feet for an Interstate Highway
that is part of the National System of
Military and Interstate Highways where
overcrossings are designed for a
minimum of 17 feet vertical distance.

(2) 15 feet for any other public
roadway.

(3) 10 feet or the height of the highest
mobile object that would normally
traverse the road, whichever is greater,
for a private road.

(4) 23 feet for a railroad.

(5) For a waterway or any other
traverse way not previously mentioned,
an amount equal to the height of the
highest mobile object that would
normally traverse it.

§77.19 Civil airport imaginary surfaces.
The following civil airport imaginary
surfaces are established with relation to

the airport and to each runway. The size
of each such imaginary surface is based
on the category of each runway
according to the type of approach
available or planned for that runway.
The slope and dimensions of the
approach surface applied to each end of
a runway are determined by the most
precise approach procedure existing or
planned for that runway end.

(a) Horizontal surface. A horizontal
plane 150 feet above the established
airport elevation, the perimeter of which
is constructed by SW.inging arcs of a
specified radii from the center of each
end of the primary surface of each
runway of each airport and connecting
the adjacent arcs by lines tangent to
those arcs. The radius of each arc is:

(1) 5,000 feet for all runways
designated as utility or visual;

(2) 10,000 feet for all other runways.
The radius of the arc specified for each
end of a runway will have the same
arithmetical value. That value will be
the highest determined for either end of
the runway. When a 5,000-foot arc is
encompassed by tangents connecting
two adjacent 10,000-foot arcs, the 5,000-
foot arc shall be disregarded on the
construction of the perimeter of the
horizontal surface.

(b) Conical surface. A surface
extending outward and upward from the
periphery of the horizontal surface at a
slope of 20 to 1 for a horizontal distance
of 4,000 feet.

(c) Primary surface. A surface
longitudinally centered on a runway.
When the runway has a specially
prepared hard surface, the primary
surface extends 200 feet beyond each
end of that runway; but when the
runway has no specially prepared hard
surface, the primary surface ends at
each end of that runway. The elevation
of any point on the primary surface is
the same as the elevation of the nearest
point on the runway centerline. The
width of the primary surface is:

(1) 250 feet for utility runways having
only visual approaches.

(2) 500 feet for utility runways having
non-precision instrument approaches.

(3) For other than utility runways, the
width is:

(i) 500 feet for visual runways having
only visual approaches.

(ii) 500 feet for non-precision
instrument runways having visibility
minimums greater than three-fourths
statue mile.

(iii) 1,000 feet for a non-precision
instrument runway having a non-
precision instrument approach with
visibility minimums as low as three-
fourths of a statute mile, and for
precision instrument runways.
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(iv) The width of the primary surface
of a runway will be that width
prescribed in this section for the most
precise approach existing or planned for
either end of that runway.

(d) Approach surface. A surface
longitudinally centered on the extended
runway centerline and extending
outward and upward from each end of
the primary surface. An approach
surface is applied to each end of each
runway based upon the type of
approach available or planned for that
runway end.

(1) The inner edge of the approach
surface is the same width as the primary
surface and it expands uniformly to a
width of:

(i) 1,250 feet for that end of a utility
runway with only visual approaches;

(ii) 1,500 feet for that end of a runway
other than a utility runway with only
visual approaches;

(iii) 2,000 feet for that end of a utility
runway with a non-precision instrument
approach;

(iv) 3,500 feet for that end of a non-
precision instrument runway other than
utility, having visibility minimums
greater that three-fourths of a statute
mile;

(v) 4,000 feet for that end of a non-
precision instrument runway, other than
utility, having a non-precision
instrument approach with visibility
minimums as low as three-fourths
statute mile; and

(vi) 16,000 feet for precision
instrument runways.

(2) The approach surface extends for
a horizontal distance of:

(i) 5,000 feet at a slope of 20 to 1 for
all utility and visual runways;

(ii) 10,000 feet at a slope of 34 to 1
for all non-precision instrument
runways other than utility; and

(iii) 10,000 feet at a slope of 50 to 1
with an additional 40,000 feet at a slope
of 40 to 1 for all precision instrument
runways.

(3) The outer width of an approach
surface to an end of a runway will be
that width prescribed in this subsection
for the most precise approach existing
or planned for that runway end.

(e) Transitional surface. These
surfaces extend outward and upward at
right angles to the runway centerline
and the runway centerline extended at
a slope of 7 to 1 from the sides of the
primary surface and from the sides of
the approach surfaces. Transitional
surfaces for those portions of the
precision approach surface which
project through and beyond the limits of
the conical surface, extend a distance of
5,000 feet measured horizontally from
the edge of the approach surface and at
right angles to the runway centerline.

§77.21 Department of Defense (DOD)
airport imaginary surfaces.

(a) Related to airport reference points.
These surfaces apply to all military
airports. For the purposes of this
section, a military airport is any airport
operated by the DOD.

(1) Inner horizontal surface. A plane
that is oval in shape at a height of 150
feet above the established airfield
elevation. The plane is constructed by
scribing an arc with a radius of 7,500
feet about the centerline at the end of
each runway and interconnecting these
arcs with tangents.

(2) Conical surface. A surface
extending from the periphery of the
inner horizontal surface outward and
upward at a slope of 20 to 1 for a
horizontal distance of 7,000 feet to a
height of 500 feet above the established
airfield elevation.

(3) Outer horizontal surface. A plane,
located 500 feet above the established
airfield elevation, extending outward
from the outer periphery of the conical
surface for a horizontal distance of
30,000 feet.

(b) Related to runways. These surfaces
apply to all military airports.

(1) Primary surface. A surface located
on the ground or water longitudinally
centered on each runway with the same
length as the runway. The width of the
primary surface for runways is 2,000
feet. However, at established bases
where substantial construction has
taken place in accordance with a
previous lateral clearance criteria, the
2,000-foot width may be reduced to the
former criteria.

(2) Clear zone surface. A surface
located on the ground or water at each
end of the primary surface, with a
length of 1,000 feet and the same width
as the primary surface.

(3) Approach clearance surface. An
inclined plane, symmetrical about the
runway centerline extended, beginning
200 feet beyond each end of the primary
surface at the centerline elevation of the
runway end and extending for 50,000
feet. The slope of the approach
clearance surface is 50 to 1 along the
runway centerline extended until it
reaches an elevation of 500 feet above
the established airport elevation. It then
continues horizontally at this elevation
to a point 50,000 feet from the point of
beginning. The width of this surface at
the runway end is the same as the
primary surface, it flares uniformly, and
the width at 50,000 is 16,000 feet.

(4) Transitional surfaces. These
surfaces connect the primary surfaces,
the first 200 feet of the clear zone
surfaces, and the approach clearance
surfaces to the inner horizontal surface,
conical surface, outer horizontal surface

or other transitional surfaces. The slope
of the transitional surface is 7 to 1
outward and upward at right angles to
the runway centerline.

§77.23 Heliport imaginary surfaces.

(a) Primary surface. The area of the
primary surface coincides in size and
shape with the designated take-off and
landing area. This surface is a horizontal
plane at the elevation of the established
heliport elevation.

(b) Approach surface. The approach
surface begins at each end of the
heliport primary surface with the same
width as the primary surface, and
extends outward and upward for a
horizontal distance of 4,000 feet where
its width is 500 feet. The slope of the
approach surface is 8 to 1 for civil
heliports and 10 to 1 for military
heliports.

(c) Transitional surfaces. These
surfaces extend outward and upward
from the lateral boundaries of the
primary surface and from the approach
surfaces at a slope of 2 to 1 for a
distance of 250 feet measured
horizontally from the centerline of the
primary and approach surfaces.

Subpart D—Aeronautical Studies and
Determinations

§77.25 Applicability.

(a) This subpart applies to any
aeronautical study of a proposed
construction or alteration for which
notice to the FAA is required under
§77.9.

(b) The purpose of an aeronautical
study is to determine whether the
aeronautical effects of the specific
proposal and, where appropriate, the
cumulative impact resulting from the
proposed construction or alteration
when combined with the effects of other
existing or proposed structures, would
constitute a hazard to air navigation.

(c) The obstruction standards in
subpart C of this part are supplemented
by other manuals and directives used in
determining the effect on the navigable
airspace of a proposed construction or
alteration. When the FAA needs
additional information, it may circulate
a study to interested parties for
comment.

§77.27

The FAA will conduct an aeronautical
study when:

(a) Requested by the sponsor of any
proposed construction or alteration for
which a notice is submitted; or

(b) The FAA determines a study is
necessary.

Initiation of studies.
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§77.29 Evaluating aeronautical effect.

(a) The FAA conducts an aeronautical
study to determine the impact of a
proposed structure, an existing structure
that has not yet been studied by the
FAA, or an alteration of an existing
structure on aeronautical operations,
procedures, and the safety of flight.
These studies include evaluating:

(1) The impact on arrival, departure,
and en route procedures for aircraft
operating under visual flight rules;

(2) The impact on arrival, departure,
and en route procedures for aircraft
operating under instrument flight rules;

(3) The impact on existing and
planned public use airports;

(4) Airport traffic capacity of existing
public use airports and public use
airport development plans received
before the issuance of the final
determination;

(5) Minimum obstacle clearance
altitudes, minimum instrument flight
rules altitudes, approved or planned
instrument approach procedures, and
departure procedures;

(6) The potential effect on ATC radar,
direction finders, ATC tower line-of-
sight visibility, and physical or
electromagnetic effects on air
navigation, communication facilities,
and other surveillance systems;

(7) The aeronautical effects resulting
from the cumulative impact of a
proposed construction or alteration of a
structure when combined with the
effects of other existing or proposed
structures.

(b) If you withdraw the proposed
construction or alteration or revise it so
that it is no longer identified as an
obstruction, or if no further aeronautical
study is necessary, the FAA may
terminate the study.

§77.31 Determinations.

(a) The FAA will issue a
determination stating whether the
proposed construction or alteration
would be a hazard to air navigation, and
will advise all known interested
persons.

(b) The FAA will make
determinations based on the
aeronautical study findings and will
identify the following:

(1) The effects on VFR/IFR
aeronautical departure/arrival
operations, air traffic procedures,
minimum flight altitudes, and existing,
planned, or proposed airports listed in
§77.15(e) of which the FAA has
received actual notice prior to issuance
of a final determination.

(2) The extent of the physical and/or
electromagnetic effect on the operation
of existing or proposed air navigation

facilities, communication aids, or
surveillance systems.

(c) The FAA will issue a
Determination of Hazard to Air
Navigation when the aeronautical study
concludes that the proposed
construction or alteration will exceed an
obstruction standard and would have a
substantial aeronautical impact.

(d) A Determination of No Hazard to
Air Navigation will be issued when the
aeronautical study concludes that the
proposed construction or alteration will
exceed an obstruction standard but
would not have a substantial
aeronautical impact to air navigation. A
Determination of No Hazard to Air
Navigation may include the following:

(1) Conditional provisions of a
determination.

(2) Limitations necessary to minimize
potential problems, such as the use of
temporary construction equipment.

(3) Supplemental notice requirements,
when required.

(4) Marking and lighting
recommendations, as appropriate.

(e) The FAA will issue a
Determination of No Hazard to Air
Navigation when a proposed structure
does not exceed any of the obstruction
standards and would not be a hazard to
air navigation.

§77.33 Effective period of determinations.

(a) A determination issued under this
subpart is effective 40 days after the
date of issuance, unless a petition for
discretionary review is received by the
FAA within 30 days after issuance. The
determination will not become final
pending disposition of a petition for
discretionary review.

(b) Unless extended, revised, or
terminated, each Determination of No
Hazard to Air Navigation issued under
this subpart expires 18 months after the
effective date of the determination, or
on the date the proposed construction or
alteration is abandoned, whichever is
earlier.

(c) A Determination of Hazard to Air
Navigation has no expiration date.

§77.35 Extensions, terminations,
revisions and corrections.

(a) You may petition the FAA official
that issued the Determination of No
Hazard to Air Navigation to revise or
reconsider the determination based on
new facts or to extend the effective
period of the determination, provided
that:

(1) Actual structural work of the
proposed construction or alteration,
such as the laying of a foundation, but
not including excavation, has not been
started; and

(2) The petition is submitted at least
15 days before the expiration date of the

Determination of No Hazard to Air
Navigation.

(b) A Determination of No Hazard to
Air Navigation issued for those
construction or alteration proposals not
requiring an FCC construction permit
may be extended by the FAA one time
for a period not to exceed 18 months.

(c) A Determination of No Hazard to
Air Navigation issued for a proposal
requiring an FCC construction permit
may be granted extensions for up to 18
months, provided that:

(1) You submit evidence that an
application for a construction permit/
license was filed with the FCC for the
associated site within 6 months of
issuance of the determination; and

(2) You submit evidence that
additional time is warranted because of
FCC requirements; and

(3) Where the FCC issues a
construction permit, a final
Determination of No Hazard to Air
Navigation is effective until the date
prescribed by the FCC for completion of
the construction. If an extension of the
original FCC completion date is needed,
an extension of the FAA determination
must be requested from the Obstruction
Evaluation Service (OES).

(4) If the Commission refuses to issue
a construction permit, the final
determination expires on the date of its
refusal.

Subpart E—Petitions for Discretionary
Review

§77.37 General.

(a) If you are the sponsor, provided a
substantive aeronautical comment on a
proposal in an aeronautical study, or
have a substantive aeronautical
comment on the proposal but were not
given an opportunity to state it, you may
petition the FAA for a discretionary
review of a determination, revision, or
extension of a determination issued by
the FAA.

(b) You may not file a petition for
discretionary review for a Determination
of No Hazard that is issued for a
temporary structure, marking and
lighting recommendation, or when a
proposed structure or alteration does
not exceed obstruction standards
contained in subpart C of this part.

§77.39 Contents of a petition.

(a) You must file a petition for
discretionary review in writing and it
must be received by the FAA within 30
days after the issuance of a
determination under § 77.31, or a
revision or extension of the
determination under § 77.35.

(b) The petition must contain a full
statement of the aeronautical basis on
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which the petition is made, and must
include new information or facts not
previously considered or presented
during the aeronautical study, including
valid aeronautical reasons why the
determination, revisions, or extension
made by the FAA should be reviewed.

(c) In the event that the last day of the
30-day filing period falls on a weekend
or a day the Federal government is
closed, the last day of the filing period
is the next day that the government is
open.

(d) The FAA will inform the
petitioner or sponsor (if other than the
petitioner) and the FCC (whenever an
FCC-related proposal is involved) of the
filing of the petition and that the
determination is not final pending
disposition of the petition.

§77.41 Discretionary review results.

(a) If discretionary review is granted,
the FAA will inform the petitioner and
the sponsor (if other than the petitioner)

of the issues to be studied and reviewed.

The review may include a request for
comments and a review of all records
from the initial aeronautical study.

(b) If discretionary review is denied,
the FAA will notify the petitioner and
the sponsor (if other than the
petitioner), and the FCC, whenever a
FCC-related proposal is involved, of the
basis for the denial along with a
statement that the determination is
final.

(c) After concluding the discretionary
review process, the FAA will revise,
affirm, or reverse the determination.

Issued in Washington, DC, on July 13,
2010.

J. Randolph Babbitt,

Administrator.

[FR Doc. 2010-17767 Filed 7-20-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30734; Amdt. No. 3382]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure

Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective July 21,
2010. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 21,
2010.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169; or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr_locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500

South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
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(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—-(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule ” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC, on July 9, 2010.
John M. Allen,

Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 26 AUG 2010

Windsor Locks, CT, Bradley Intl, RNAV
(RNP) Z RWY 15, Orig-A

Orlando, FL, Kissimmee Gateway, ILS OR
LOC RWY 15, Amdt 1

Orlando, FL, Kissimmee Gateway, NDB RWY
15, Amdt 1, CANCELLED

Orlando, FL, Kissimmee Gateway, RNAV
(GPS) RWY 15, Amdt 1

Orlando, FL, Kissimmee Gateway, RNAV
(GPS) RWY 33, Amdt 1

Georgetown, OH, Brown County, Takeoff
Minimums and Obstacle DP, Amdt 2

Georgetown, OH, Brown County, VOR/DME-
A, Amdt 1

Columbia/Mt Pleasant, TN, Maury County,
SDF RWY 24, Amdt 4C, CANCELLED

Knoxville, TN, Knoxville Downtown Island,
Takeoff Minimums and Obstacle DP,
Amdt 5

Effective 23 SEP 2010

Klawock, AK, Klawock, Takeoff Minimums
and Obstacle DP, Amdt 3

Lincoln, CA, Lincoln Rgnl/Karl Harder Field,
GPS RWY 15, Orig-A, CANCELLED

Lincoln, CA, Lincoln Rgnl/Karl Harder Field,
GPS RWY 33, Orig, CANCELLED

Lincoln, CA, Lincoln Rgnl/Karl Harder Field,
ILS OR LOC RWY 15, Amdt 1

Lincoln, CA, Lincoln Rgnl/Karl Harder Field,
RNAV (GPS) RWY 15, Orig

Lincoln, CA, Lincoln Rgnl/Karl Harder Field,
RNAV (GPS) RWY 33, Orig

Crystal River, FL, Crystal River, RNAV (GPS)
RWY 9, Orig

Crystal River, FL, Crystal River, RNAV (GPS)
RWY 27, Orig

Crystal River, FL, Crystal River, VOR/DME—~
A, Amdt 2

Destin, FL, Destin Fort Walton Beach, NDB
RWY 32, Amdt 1A, CANCELLED

Ocala, FL, Ocala Intl-Jim Taylor Field, RNAV
(GPS) RWY 18, Amdt 2

Perry, FL, Perry-Foley, RNAV (GPS) RWY 18,
Amdt 1

Perry, FL, Perry-Foley, RNAV (GPS) RWY 36,
Amdt 1

Jefferson, GA, Jackson County, RNAV (GPS)
RWY 17, Amdt 2

Jefferson, GA, Jackson County, RNAV (GPS)
RWY 35, Amdt 2

Jefferson, GA, Jackson County, VOR/DME
RWY 35, Amdt 2

Boise, ID, Boise Air Terminal/Gowen Fld, ILS
OR LOC RWY 10R, ILS RWY 10R (CAT II),
ILS RWY 10R (CAT III), Amdt 11

Bloomington/Normal, IL, Central IL Rgnl
Arpt at Bloomington-Normal, ILS OR LOC/
DME RWY 2, Orig-A

Decatur, IL, Decatur, Takeoff Minimums and
Obstacle DP, Amdt 3

Matoon/Charleston, IL, Coles County
Memorial, NDB RWY 29, Amdt 5A

Matoon/Charleston, IL, Coles County
Memorial, VOR RWY 6, Amdt 13A

Matoon/Charleston, IL, Coles County
Memorial, VOR RWY 24, Amdt 11A

Paris, IL, Edgar County, VOR/DME-A,
Amdt 8

Shelbyville, IL, Shelby County, NDB-A,
Amdt 2A

Shelbyville, IL, Shelby County, RNAV (GPS)
RWY 36, Orig-A

Taylorville, IL, Taylorville Muni, NDB RWY
18, Amdt 4A

Taylorville, IL, Taylorville Muni, RNAV
(GPS) RWY 18, Orig-A

Jeffersonville, IN, Clark Rgnl, Takeoff
Minimums and Obstacle DP,
Amdt 2

Michigan City, IN, Michigan City Muni, GPS
RWY 20, Amdt 1, CANCELLED

Michigan City, IN, Michigan City Muni,
RNAV (GPS) RWY 20, Orig

Michigan City, IN, Michigan City Muni,
Takeoff Minimums and Obstacle DP,
Amdt 2

Michigan City, IN, Michigan City Muni,
VOR-A, Amdt 5

Lexington, KY, Blue Grass, RNAV (GPS)
RWY 9, Orig

Lexington, KY, Blue Grass, RNAV (GPS)
RWY 27, Orig

Lexington, KY, Blue Grass, Takeoff
Minimums and Obstacle DP, Amdt 7

Stow, MA, Minute Man Airfield, Takeoff
Minimums and Obstacle DP, Amdt 3

Frenchville, ME, Northern Aroostook Rgnl,
RNAYV (GPS) RWY 14, Amdt 1

Frenchville, ME, Northern Aroostook Rgnl,
RNAYV (GPS) RWY 32, Amdt 1

Lincoln, ME, Lincoln Rgnl, NDB RWY 17,
Amdt 1, CANCELLED

Faribault, MN, Faribault Muni, GPS RWY 30,
Orig-A, CANCELLED

Faribault, MN, Faribault Muni, RNAV (GPS)
RWY 12, Orig

Faribault, MN, Faribault Muni, RNAV (GPS)
RWY 30, Orig

Faribault, MN, Faribault Muni, VOR-A,
Amdt 6

Faribault, MN, Faribault Muni, VOR/DME
RNAV OR GPS RWY 12, Amdt 5,
CANCELLED

Minneapolis, MN, Flying Cloud, RNAV (GPS)
RWY 10R, Orig

Perham, MN, Perham Muni, GPS RWY 30,
Orig, CANCELLED

Perham, MN, Perham Muni, RNAV (GPS)
RWY 30, Orig

Atlantic City, NJ, Atlantic City Intl, RNAV
(GPS) RWY 22, Amdt 3

Newburgh, NY, Stewart Intl, COPTER ILS OR
LOC RWY 9, Orig-A, CANCELLED

Newburgh, NY, Stewart Intl, ILS OR LOC
RWY 9, Amdt 11

Newburgh, NY, Stewart Intl, RNAV (GPS)
RWY 16, Amdt 1

Newburgh, NY, Stewart Intl, RNAV (GPS)
RWY 34, Amdt 1

Urbana, OH, Grimes Field, Takeoff
Minimums and Obstacle DP, Amdt 1

Corvallis, OR, Corvallis Muni, RNAV (GPS)
RWY 35, Amdt 1

Butler, PA, Butler County/K.W. Scholter
Field, Takeoff Minimums and Obstacle DP,
Amdt 3

Meadville, PA, Port Meadville, Takeoff
Minimums and Obstacle DP, Amdt 4

Philadelphia, PA, Wings Field, RNAV (GPS)
RWY 6, Amdt 1

Philadelphia, PA, Wings Field, RNAV (GPS)
RWY 24, Amdt 1

Philadelphia, PA, Wings Field, Takeoff
Minimums and Obstacle DP, Amdt 2

San Juan, PR, Luis Munoz Marin Intl, ILS OR
LOC RWY 8, Amdt 16

San Juan, PR, Luis Munoz Marin Intl, ILS OR
LOC RWY 10, Amdt 5

San Juan, PR, Luis Munoz Marin Intl, RNAV
(GPS) RWY 8, Amdt 1
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San Juan, PR, Luis Munoz Marin Intl, RNAV
(GPS) RWY 10, Amdt 1

Charleston, SC, Charleston AFB/Intl, ILS OR
LOC/DME RWY 33, Amdt 7

Charleston, SC, Charleston AFB/Intl, RNAV
(GPS) RWY 15, Amdt 2

Charleston, SC, Charleston AFB/Intl, RNAV
(GPS) RWY 33, Amdt 2

Knoxville, TN, Knoxville Downtown Island,
LOC RWY 26, Amdt 4

Knoxville, TN, Knoxville Downtown Island,
RNAV (GPS) RWY 26, Orig

Knoxville, TN, Knoxville Downtown Island,
VOR/DME-B, Amdt 7

Murfreesboro, TN, Murfreesboro Muni, NDB
RWY 18, Amdt 1

Murfreesboro, TN, Murfreesboro Muni,
Takeoff Minimums and Obstacle DP,
Amdt 3

Abingdon, VA, Virginia Highlands, Takeoff
Minimums and Obstacle DP, Amdt 2

Friday Harbor, WA, Friday Harbor, NDB
RWY 34, Amdt 2

Ashland, WI, John F. Kennedy Memorial,
NDB RWY 2, Amdt 9A, CANCELLED

Cable, WI, Cable Union, NDB OR GPS-B,
Amdt 10, CANCELLED

Cumberland, WI, Cumberland Muni, NDB OR
GPS RWY 9, Amdt 2, CANCELLED

Hayward, WI, Sawyer County, LOC/DME
RWY 20, Amdt 1A

[FR Doc. 2010-17499 Filed 7-20-10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30735; Amdt. No. 3383]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective July 21,
2010. The compliance date for each

SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 21,
2010.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a

special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
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evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC on July 9, 2010.
John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31,
97.33, 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC Date State Airport FDC No. FDC Date Subject
26-Aug-10 .. | KS HAYS RGNL .......ccceenne 0/0772 7/1/10 | ILS OR LOC RWY 34, ORIG-D.
26-Aug-10 .. | KS HAYS RGNL ......cccceeneene 0/0773 7/1/10 | VOR/DME RWY 34, AMDT 2E.
26-Aug-10 .. | KS HAYS RGNL .......ccceenne 0/0774 7/1/10 | VOR RWY 34, AMDT 5C.
26-Aug-10 .. | KS HAYS RGNL ......cccceeneene 0/0777 7/1/10 | VOR RWY 16, AMDT 3C.
26-Aug-10 .. | AZ CASA GRANDE MUNI .. 0/3488 6/28/10 | ILS/DME RWY 5, AMDT 6B.
26-Aug-10 .. | OK HINTON MUNI .............. 0/3898 6/22/10 | RNAV (GPS) RWY 17, AMDT 1.
26-Aug-10 .. | TX BONHAM .....ccoovveriine JONES FIELD ............... 0/4790 6/22/10 | RNAV (GPS) RWY 17, AMDT 1.
26-Aug-10 .. | TX BONHAM .....cccoovieiene JONES FIELD ............... 0/4791 6/22/10 | VOR/DME RWY 17, AMDT 1.
26-Aug-10 .. | TX ORANGE ........ccocvniiens ORANGE COUNTY ....... 0/4808 6/22/10 | VOR/DME RWY 22, AMDT 2.
26-Aug-10 .. | IA FORT DODGE .............. FORT DODGE RGNL ... 0/4810 6/22/10 | ILS OR LOC RWY 6, AMDT 7A.
26-Aug-10 .. | TX BEAUMONT ......cccooveeee. BEAUMONT MUNI ........ 0/4814 7/6/10 | VOR/DME RWY 31, AMDT 4B.
26-Aug-10 .. | TX BEAUMONT .......cccoeeee. BEAUMONT MUNI ........ 0/4815 7/6/10 | VOR/DME RWY 13, AMDT 3B.
26-Aug-10 .. | TX BEAUMONT/PORT AR- | SOUTHEAST TEXAS 0/4819 7/6/10 | VOR A, AMDT 6A.

THUR. RGNL.
26-Aug-10 .. | TX BEAUMONT/PORT AR- | SOUTHEAST TEXAS 0/4821 7/6/10 | VOR/DME RWY 34, AMDT 7C.

THUR. RGNL.
26-Aug-10 .. | TX BEAUMONT/PORT AR- | SOUTHEAST TEXAS 0/4824 7/6/10 | VOR C, AMDT 5A.

THUR. RGNL.
26-Aug-10 .. | TX BEAUMONT/PORT AR- | SOUTHEAST TEXAS 0/4825 7/6/10 | VOR B, AMDT 6A.

THUR. RGNL.
26-Aug-10 .. | TX BEAUMONT/PORT AR- | SOUTHEAST TEXAS 0/4826 7/6/10 | VOR/DME D, AMDT 2.

THUR. RGNL.
26-Aug-10 .. | TX BEAUMONT/PORT AR- | SOUTHEAST TEXAS 0/4827 7/6/10 | VOR RWY 12, AMDT 9A.

THUR. RGNL.
26—-Aug-10 .. | Ml CADILLAC ....cooveverees WEXFORD COUNTY .... 0/5052 6/22/10 | NDB RWY 7, AMDT 2A.
26-Aug-10 .. | WY POWELL .....cccvvieirene POWELL MUNI ............. 0/6297 6/28/10 | TAKEOFF MINIMUMS AND OB-

STACLE DP, AMDT 1.

[FR Doc. 2010-17501 Filed 7—20-10; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1611

[CPSC Docket No. CPSC-2010-0079]

Third Party Testing for Certain
Children’s Products; Vinyl Plastic Film:
Requirements for Accreditation of
Third Party Conformity Assessment
Bodies

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of requirements.

SUMMARY: The Consumer Product Safety
Commission (CPSC or Commission) is
issuing a notice of requirements that
provides the criteria and process for
Commission acceptance of accreditation
of third party conformity assessment
bodies for testing pursuant to the CPSC
regulations under the Flammable
Fabrics Act relating to vinyl plastic film.
The Commission is issuing this notice of
requirements pursuant to the Consumer
Product Safety Act (CPSA).

DATES: Effective Date: The requirements
for accreditation of third party
conformity assessment bodies to assess
conformity with 16 CFR part 1611 are
effective upon publication of this
document in the Federal Register.!

1The Commission voted 3—2 to publish this
notice of requirements. Chairman Inez M.

Comments in response to this notice
of requirements should be submitted by
August 20, 2010. Comments should be
captioned “Third Party Testing for
Certain Children’s Products; Vinyl
Plastic Film: Requirements for
Accreditation of Third Party Conformity
Assessment Bodies.”

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2010—
0079, by any of the following methods:

e Electronic Submissions: Submit
electronic comments in the following
way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Tenenbaum, Commissioner Nancy A. Nord, and
Commissioner Anne Meagher Northup each issued
a statement, and the statements can be found at
http://www.cpsc.gov/pr/statements.html.


http://www.cpsc.gov/pr/statements.html
http://www.regulations.gov
http://www.regulations.gov
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To ensure timely processing of
comments, the Commission is no longer
accepting comments submitted by
electronic mail (e-mail) except through
http://www.regulations.gov.

e Written Submissions: Submit
written submissions in the following
way:

Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions)
preferably in five copies, to: Office of the
Secretary, U.S. Consumer Product
Safety Commission, Room 820, 4330
East-West Highway, Bethesda, Maryland
20814; telephone (301) 504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. Do not
submit confidential business
information, trade secret information, or
other sensitive or protected information
(such as a Social Security Number)
electronically; if furnished at all, such
information should be submitted in
writing.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Robert “Jay” Howell, Assistant Executive
Director for Hazard Identification and
Reduction, U.S. Consumer Product
Safety Commission, 4330 East-West
Highway, Bethesda, Maryland 20814; e-
mail rhowell@cpsc.gov.

SUPPLEMENTARY INFORMATION:

1. Introduction

Section 14(a)(3)(B)(vi) of the CPSA, as
added by section 102(a)(2) of the
Consumer Product Safety Improvement
Act of 2008 (CPSIA), Public Law 110—
314, directs the CPSC to publish a
notice of requirements for accreditation
of third party conformity assessment
bodies to assess children’s products for
conformity with “other children’s
product safety rules.” Section 14(f)(1) of
the CPSA defines “children’s product
safety rule” as “a consumer product
safety rule under [the CPSA] or similar
rule, regulation, standard, or ban under
any other Act enforced by the
Commission, including a rule declaring
a consumer product to be a banned
hazardous product or substance.” Under
section 14(a)(3)(A) of the CPSA, each
manufacturer (including the importer)
or private labeler of products subject to
those regulations must have products
that are manufactured more than 90
days after the Federal Register
publication date of a notice of the

requirements for accreditation, tested by
a third party conformity assessment
body accredited to do so, and must issue
a certificate of compliance with the
applicable regulations based on that
testing. Section 14(a)(2) of the CPSA, as
added by section 102(a)(2) of the CPSIA,
requires that certification be based on
testing of sufficient samples of the
product, or samples that are identical in
all material respects to the product. The
Commission also emphasizes that,
irrespective of certification, the product
in question must comply with
applicable CPSC requirements (see, e.g.,
section 14(h) of the CPSA, as added by
section 102(b) of the CPSIA).

The Commission also is recognizing
limited circumstances in which it will
accept certifications based on product
testing conducted before the third party
conformity assessment body is accepted
as accredited by the CPSC. The details
regarding those limited circumstances
can be found in part IV of this document
below.

This notice provides the criteria and
process for Commission acceptance of
accreditation of third party conformity
assessment bodies for testing pursuant
to 16 CFR part 1611, Standard for the
Flammability of Vinyl Plastic Film,
which sets a minimum standard for
flammability of vinyl plastic film which
are subject to the requirements of the
Flammable Fabrics Act (15 U.S.C. 1191
et seq.) (FFA).

Section 3(a)(2) of the CPSA defines a
children’s product as “a consumer
product designed or intended primarily
for children 12 years of age or younger.”
Although vinyl plastic film used in
wearing apparel or fabric is often for
general use (that is, it is produced for
general consumption rather than being
produced specifically for use by
children), some vinyl plastic film
wearing apparel or fabric is “designed or
intended primarily for children 12 years
of age or younger.” (For convenience, we
will refer to vinyl plastic film products
designed or intended primarily for use
in wearing apparel or fabric for children
12 years of age or younger as “youth
vinyl plastic film products.”) Youth
vinyl plastic film products are subject to
the third party testing and certification
requirements in section 14(a)(2) of the
CPSA. Accordingly, this notice of
requirements addresses the
accreditation of conformity assessment
bodies to test youth vinyl plastic film
for conformity with 16 CFR part 1611.

Although section 14(a)(3)(B)(vi) of the
CPSA directs the CPSC to publish a
notice of requirements for accreditation
of third party conformity assessment
bodies to assess conformity with “all
other children’s product safety rules,”

this notice of requirements is limited to
the regulations identified immediately
above.

The CPSC also recognizes that section
14(a)(3)(B)(vi) of the CPSA is captioned
as “All Other Children’s Product Safety
Rules,” but the body of the statutory
requirement refers only to “other
children’s product safety rules.”
Nevertheless, section 14(a)(3)(B)(vi) of
the CPSA could be construed as
requiring a notice of requirements for
“all” other children’s product safety
rules, rather than a notice of
requirements for “some” or “certain”
children’s product safety rules.
However, whether a particular rule
represents a “children’s product safety
rule” may be subject to interpretation,
and the Commission staff is continuing
to evaluate which rules, regulations,
standards, or bans are “children’s
product safety rules.” The CPSC intends
to issue additional notices of
requirements for other rules which the
Commission determines to be
“children’s product safety rules.”

This notice of requirements applies to
all third party conformity assessment
bodies as described in section 14(f)(2) of
the CPSA. Generally speaking, such
third party conformity assessment
bodies are: (1) Third party conformity
assessment bodies that are not owned,
managed, or controlled by a
manufacturer or private labeler of a
children’s product to be tested by the
third party conformity assessment body
for certification purposes; (2)
“firewalled” conformity assessment
bodies (those that are owned, managed,
or controlled by a manufacturer or
private labeler of a children’s product to
be tested by the third party conformity
assessment body for certification
purposes and that seek accreditation
under the additional statutory criteria
for “firewalled” conformity assessment
bodies); and (3) third party conformity
assessment bodies owned or controlled,
in whole or in part, by a government.

The Commission requires baseline
accreditation of each category of third
party conformity assessment body to the
International Organization for
Standardization (ISO)/International
Electrotechnical Commission (IEC)
Standard 17025:2005, “General
Requirements for the Competence of
Testing and Calibration Laboratories.”
The accreditation must be by an
accreditation body that is a signatory to
the International Laboratory
Accreditation Cooperation-Mutual
Recognition Arrangement (ILAC-MRA),
and the scope of the accreditation must
include testing in accordance with the
regulations identified earlier in part I of
this document for which the third party


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:rhowell@cpsc.gov
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conformity assessment body seeks to be
accredited.

(A description of the history and
content of the ILAC-MRA approach and
of the requirements of the ISO/IEC
17025:2005 laboratory accreditation
standard is provided in the CPSC staff
briefing memorandum “Third Party
Conformity Assessment Body
Accreditation Requirements for Testing
Compliance with 16 CFR Part 1501
(Small Parts Regulations),” dated
November 2008 and available on the
CPSC’s Web site at http://www.cpsc.gov/
library/foia/foia09/brief/smallparts.pdf.)

The Commission has established an
electronic accreditation registration and
listing system that can be accessed via
its Web site at http://www.cpsc.gov/
ABOUT/Cpsia/labaccred.html.

The Commission stayed the
enforcement of certain provisions of
section 14(a) of the CPSA in a notice
published in the Federal Register on
February 9, 2009 (74 FR 6396); the stay
applied to testing and certification of
various products, including vinyl
plastic film. On December 28, 2009, the
Commission published a notice in the
Federal Register (74 FR 68588) revising
the terms of the stay. One section of the
December 28, 2009, notice addressed
“Consumer Products or Children’s
Products Where the Commission Is
Continuing the Stay of Enforcement
Until Further Notice,” due to factors
such as pending rulemaking
proceedings affecting the product or the
absence of a notice of requirements. The
vinyl plastic film testing and
certification requirements were
included in that section of the December
28, 2009, notice. As the factor
preventing the stay from being lifted in
the December 28, 2009, notice with
regard to testing and certifications of
vinyl plastic film was the absence of a
notice of requirements, publication of
this notice has the effect of lifting the
stay with regard to 16 CFR part 1611.

The Commission noted in the
December 28, 2009, notice that the stay
of enforcement did not extend to
guaranties under the FFA. The
manufacturer or supplier of vinyl plastic
film may issue a guaranty, based on
reasonable and representative testing,
that the vinyl plastic film complies with
FFA standards. The holder of a valid
guaranty is not subject to criminal
prosecution under section 7 of the FFA
(penalties) for a violation of section 3 of
the FFA (prohibited transactions).

The reasonable and representative
tests sufficient for the issuance of an
FFA guaranty are generally performed
by the manufacturer; those tests are
sufficient for the issuance of a general
conformity certification for

nonchildren’s products under section
14(a)(1) of the CPSA. However, because
section 14(a)(2) of the CPSA requires
children’s products subject to a
children’s product safety rule to be
tested by an accredited third party
conformity assessment body, reasonable
and representative tests sufficient for
the issuance of an FFA guaranty which
are performed by a manufacturer are not
sufficient for the issuance of a
certification of compliance with 16 CFR
part 1611 for youth vinyl plastic film
products (unless the manufacturer’s
facility is a CPSC-accredited firewalled
conformity assessment body).

This notice of requirements is
effective on July 21, 2010. Further, as
the publication of this notice of
requirements effectively lifts the stay of
enforcement with regard to testing and
certifications related to 16 CFR part
1611, each manufacturer of a children’s
product subject to 16 CFR part 1611
must have any such product
manufactured after October 19, 2010
tested by a third party conformity
assessment body accredited to do so and
must issue a certificate of compliance
with 16 CFR part 1611 based on that
testing. (Under the CPSA, the term
“manufacturer” includes anyone who
manufactures or imports a product.)

This notice of requirements is exempt
from the notice and comment
rulemaking requirements of the
Administrative Procedure Act, 5 U.S.C.
553 (see section 14(a)(3)(G) of the CPSA,
as added by section 102(a)(2) of the
CPSIA (15 U.S.C. 2063(a)(3)(G)).

II. Accreditation Requirements

A. Baseline Third Party Conformity
Assessment Body Accreditation
Requirements

For a third party conformity
assessment body to be accredited to test
children’s products for conformity with
the test methods in the regulations
identified earlier in part I of this
document, it must be accredited by an
ILAC-MRA signatory accrediting body,
and the accreditation must be registered
with, and accepted by, the Commission.
A listing of ILAC-MRA signatory
accrediting bodies is available on the
Internet at http://ilac.org/
membersbycategory.html. The
accreditation must be to ISO Standard
ISO/IEC 17025:2005, “General
Requirements for the Competence of
Testing and Calibration Laboratories,”
and the scope of the accreditation must
expressly include testing to the
regulations in 16 CFR part 1611,
Standard for the Flammability of Vinyl
Plastic Film. A true copy, in English, of
the accreditation and scope documents

demonstrating compliance with the
requirements of this notice must be
registered with the Commission
electronically. The additional
requirements for accreditation of
firewalled and governmental conformity
assessment bodies are described in parts
I1.B and II.C of this document below.

The Commission will maintain on its
Web site an up-to-date listing of third
party conformity assessment bodies
whose accreditations it has accepted
and the scope of each accreditation.
Subject to the limited provisions for
acceptance of “retrospective” testing
noted in part IV below, once the
Commission adds a third party
conformity assessment body to that list,
the third party conformity assessment
body may commence testing of
children’s products to support the
manufacturer’s certification that the
product complies with the regulations
identified earlier in part I of this
document.

B. Additional Accreditation
Requirements for Firewalled Conformity
Assessment Bodies

In addition to the baseline
accreditation requirements in part ILA
of this document above, firewalled
conformity assessment bodies seeking
accredited status must submit to the
Commission copies, in English, of their
training documents showing how
employees are trained to notify the
Commission immediately and
confidentially of any attempt by the
manufacturer, private labeler, or other
interested party to hide or exert undue
influence over the third party
conformity assessment body’s test
results. This additional requirement
applies to any third party conformity
assessment body in which a
manufacturer or private labeler of a
children’s product to be tested by the
third party conformity assessment body
owns an interest of ten percent or more.
While the Commission is not addressing
common parentage of a third party
conformity assessment body and a
children’s product manufacturer at this
time, it will be vigilant to see if this
issue needs to be addressed in the
future.

As required by section 14(f)(2)(D) of
the CPSA, the Commaission must
formally accept, by order, the
accreditation application of a third party
conformity assessment body before the
third party conformity assessment body
can become an accredited firewalled
conformity assessment body.
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C. Additional Accreditation
Requirements for Governmental
Conformity Assessment Bodies

In addition to the baseline
accreditation requirements of part IL.A
of this document above, the CPSIA
permits accreditation of a third party
conformity assessment body owned or
controlled, in whole or in part, by a
government if:

¢ To the extent practicable,
manufacturers or private labelers
located in any nation are permitted to
choose conformity assessment bodies
that are not owned or controlled by the
government of that nation;

e The third party conformity
assessment body’s testing results are not
subject to undue influence by any other
person, including another governmental
entity;

e The third party conformity
assessment body is not accorded more
favorable treatment than other third
party conformity assessment bodies in
the same nation who have been
accredited;

e The third party conformity
assessment body’s testing results are
accorded no greater weight by other
governmental authorities than those of
other accredited third party conformity
assessment bodies; and

e The third party conformity
assessment body does not exercise
undue influence over other
governmental authorities on matters
affecting its operations or on decisions
by other governmental authorities
controlling distribution of products
based on outcomes of the third party
conformity assessment body’s
conformity assessments.

The Commission will accept the
accreditation of a governmental third
party conformity assessment body if it
meets the baseline accreditation
requirements of part II.A of this
document above and meets the
additional conditions stated here. To
obtain this assurance, CPSC staff will
engage the governmental entities
relevant to the accreditation request.

III. How does a third party conformity
assessment body apply for acceptance
of its accreditation?

The Commission has established an
electronic accreditation acceptance and
registration system accessed via the
Commission’s Internet site at http://
www.cpsc.gov/about/cpsia/
labaccred.html. The applicant provides,
in English, basic identifying information
concerning its location, the type of
accreditation it is seeking, and
electronic copies of its ILAC-MRA
accreditation certificate and scope

statement, and firewalled third party
conformity assessment body training
document(s), if relevant.

Commission staff will review the
submission for accuracy and
completeness. In the case of baseline
third party conformity assessment
bodies and government-owned or
government-operated conformity
assessment bodies, when that review
and any necessary discussions with the
applicant are satisfactorily completed,
the third party conformity assessment
body in question is added to the CPSC’s
list of accredited third party conformity
assessment bodies at http://
www.cpsc.gov/about/cpsia/
labaccred.html. In the case of a
firewalled conformity assessment body
seeking accredited status, when the
staff’s review is complete, the staff
transmits its recommendation on
accreditation to the Commission for
consideration. (A third party conformity
assessment body that may ultimately
seek acceptance as a firewalled third
party conformity assessment body also
can initially request acceptance as a
third party conformity assessment body
accredited for testing of children’s
products other than those of its owners.)
If the Commission accepts a staff
recommendation to accredit a firewalled
conformity assessment body, the
firewalled conformity assessment body
will then be added to the CPSC’s list of
accredited third party conformity
assessment bodies. In each case, the
Commission will notify the third party
conformity assessment body
electronically of acceptance of its
accreditation. All information to
support an accreditation acceptance
request must be provided in the English
language.

Subject to the limited provisions for
acceptance of “retrospective” testing
noted in part IV of this document below,
once the Commission adds a third party
conformity assessment body to the list,
the third party conformity assessment
body may then begin testing of
children’s products to support
certification of compliance with the
regulations identified earlier in part I of
this document for which it has been
accredited.

IV. Limited Acceptance of Children’s
Product Certifications Based on Third
Party Conformity Assessment Body
Testing Prior to the Commission’s
Acceptance of Accreditation

The Commission will accept a
certificate of compliance with the
standard for vinyl plastic film included
in 16 CFR part 1611, Standard for the
Flammability of Vinyl Plastic Film,
based on testing performed by an

accredited third party conformity
assessment body (including a
government-owned or -controlled
conformity assessment body, and a
firewalled conformity assessment body)
prior to the Commission’s acceptance of
its accreditation if:

e At the time of product testing, the
product was tested by a third party
conformity assessment body that was
ISO/IEC 17025 accredited by an ILAG-
MRA member at the time of the test. For
firewalled conformity assessment
bodies, the firewalled conformity
assessment body must be one that the
Commission accredited by order at or
before the time the product was tested,
even though the order will not have
included the test methods in the
regulations specified in this notice. If
the third party conformity assessment
body has not been accredited by a
Commission order as a firewalled
conformity assessment body, the
Commission will not accept a certificate
of compliance based on testing
performed by the third party conformity
assessment body before it is accredited,
by Commission order, as a firewalled
conformity assessment body;

e The third party conformity
assessment body’s application for
testing using the test methods in the
regulations identified in this notice is
accepted by the CPSC on or before
September 20, 2010;

e The product was tested on or after
July 21, 2010 with respect to the
regulations identified in this notice;

e The accreditation scope in effect for
the third party conformity assessment
body at the time of testing expressly
included testing to the regulations
identified earlier in part I of this
document;

e The test results show compliance
with the applicable current standards
and/or regulations; and

e The third party conformity
assessment body’s accreditation,
including inclusion in its scope the
standards described in part I of this
notice, remains in effect through the
effective date for mandatory third party
testing and manufacturer certification
for conformity with 16 CFR part 1611.

Dated: July 15, 2010.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2010-17722 Filed 7—20-10; 8:45 am]
BILLING CODE 6355-01-P
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CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Parts 1630 and 1631
[CPSC Docket No. CPSC—-2010-0078]

Third Party Testing for Certain
Children’s Products; Carpets and
Rugs: Requirements for Accreditation
of Third Party Conformity Assessment
Bodies

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of Requirements.

SUMMARY: The Consumer Product Safety
Commission (CPSC or Commission) is
issuing a notice of requirements that
provides the criteria and process for
Commission acceptance of accreditation
of third party conformity assessment
bodies for testing pursuant to the CPSC
regulations relating to carpets and rugs.
The Commission is issuing this notice of
requirements pursuant to the Consumer
Product Safety Act (CPSA).

DATES: Effective Date: The requirements
for accreditation of third party
conformity assessment bodies to assess
conformity with 16 CFR parts 1630 and/
or 1631 are effective upon publication of
this document in the Federal Register.?

Comments in response to this notice
of requirements should be submitted by
August 20, 2010. Comments on this
notice should be captioned “Third Party
Testing for Certain Children’s Products;
Carpets and Rugs: Requirements for
Accreditation of Third Party Conformity
Assessment Bodies.”

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2010—
0078 by any of the following methods:

Electronic Submissions: Submit
electronic comments in the following
way:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
To ensure timely processing of
comments, the Commission is no longer
accepting comments submitted by
electronic mail (e-mail) except through
http://www.regulations.gov.

Written Submissions: Submit written
submissions in the following way:

Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions)
preferably in five copies, to: Office of
the Secretary, U.S. Consumer Product
Safety Commission, Room 820, 4330

1The Commission voted 3-2 to publish this
notice of requirements. Chairman Inez M.
Tenenbaum, Commissioner Nancy A. Nord, and
Commissioner Anne Meagher Northup each issued
a statement, and the statements can be found at
http://www.cpsc.gov/pr/statements.html.

East-West Highway, Bethesda, Maryland
20814; telephone (301) 504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. Do not
submit confidential business
information, trade secret information, or
other sensitive or protected information
(such as a Social Security Number)
electronically; if furnished at all, such
information should be submitted in
writing.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Robert “Jay” Howell, Assistant Executive
Director for Hazard Identification and
Reduction, U.S. Consumer Product
Safety Commission, 4330 East-West
Highway, Bethesda, Maryland 20814; e-
mail rhowell@cpsc.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction

Section 14(a)(3)(B)(vi) of the CPSA, as
added by section 102(a)(2) of the
Consumer Product Safety Improvement
Act of 2008 (CPSIA), Public Law 110—
314, directs the CPSC to publish a
notice of requirements for accreditation
of third party conformity assessment
bodies to assess children’s products for
conformity with “other children’s
product safety rules.” Section 14(f)(1) of
the CPSA defines “children’s product
safety rule” as “a consumer product
safety rule under [the CPSA] or similar
rule, regulation, standard, or ban under
any other Act enforced by the
Commission, including a rule declaring
a consumer product to be a banned
hazardous product or substance.” Under
section 14(a)(3)(A) of the CPSA, each
manufacturer (including the importer)
or private labeler of products subject to
those regulations must have products
that are manufactured more than 90
days after the Federal Register
publication date of a notice of the
requirements for accreditation, tested by
a third party conformity assessment
body accredited to do so, and must issue
a certificate of compliance with the
applicable regulations based on that
testing. Section 14(a)(2) of the CPSA, as
added by section 102(a)(2) of the CPSIA,
requires that certification be based on
testing of sufficient samples of the
product, or samples that are identical in
all material respects to the product. The
Commission also emphasizes that,
irrespective of certification, the product

in question must comply with
applicable CPSC requirements (see, e.g.,
section 14(h) of the CPSA, as added by
section 102(b) of the CPSIA).

The Commission also is recognizing
limited circumstances in which it will
accept certifications based on product
testing conducted before the third party
conformity assessment body is accepted
as accredited by the CPSC. The details
regarding those limited circumstances
can be found in part IV of this document
below.

This notice provides the criteria and
process for Commission acceptance of
accreditation of third party conformity
assessment bodies for testing pursuant
to the following regulations:

e 16 CFR part 1630, Standard for the
Surface Flammability of Carpets and
Rugs (FF 1-70).

e 16 CFR part 1631, Standard for the
Surface Flammability of Small Carpets
and Rugs (FF 2-70).

Section 3(a)(2) of the CPSA defines a
children’s product as “a consumer
product designed or intended primarily
for children 12 years of age or younger.”
Although most carpets and rugs are
general use products because they are
produced for general consumption
rather than being produced specifically
for use by children, some carpets and
rugs are “designed or intended primarily
for children 12 years of age or younger.”
(For convenience, we will refer to
carpets and rugs designed or intended
primarily for children 12 years of age or
younger as “youth carpets and rugs.”)
Youth carpets and rugs are subject to the
third party testing and certification
requirements in section 14(a)(2) of the
CPSA. Accordingly, this notice of
requirements addresses the
accreditation of conformity assessment
bodies to test youth carpets and rugs for
conformity with 16 CFR parts 1630 and/
or 1631.

Although section 14(a)(3)(B)(vi) of the
CPSA directs the CPSC to publish a
notice of requirements for accreditation
of third party conformity assessment
bodies to assess conformity with “all
other children’s product safety rules,”
this notice of requirements is limited to
the regulations identified immediately
above.

The CPSC also recognizes that section
14(a)(3)(B)(vi) of the CPSA is captioned
as “All Other Children’s Product Safety
Rules,” but the body of the statutory
requirement refers only to “other
children’s product safety rules.”
Nevertheless, section 14(a)(3)(B)(vi) of
the CPSA could be construed as
requiring a notice of requirements for
“all” other children’s product safety
rules, rather than a notice of
requirements for “some” or “certain”
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children’s product safety rules.
However, whether a particular rule
represents a “children’s product safety
rule” may be subject to interpretation,
and the Commission staff is continuing
to evaluate which rules, regulations,
standards, or bans are “children’s
product safety rules.” The CPSC intends
to issue additional notices of
requirements for other rules which the
Commission determines to be
“children’s product safety rules.”

This notice of requirements applies to
all third party conformity assessment
bodies as described in section 14(f)(2) of
the CPSA. Generally speaking, such
third party conformity assessment
bodies are: (1) Third party conformity
assessment bodies that are not owned,
managed, or controlled by a
manufacturer or private labeler of a
children’s product to be tested by the
third party conformity assessment body
for certification purposes; (2)
“firewalled” conformity assessment
bodies (those that are owned, managed,
or controlled by a manufacturer or
private labeler of a children’s product to
be tested by the third party conformity
assessment body for certification
purposes and that seek accreditation
under the additional statutory criteria
for “firewalled” conformity assessment
bodies); and (3) third party conformity
assessment bodies owned or controlled,
in whole or in part, by a government.

The Commission requires baseline
accreditation of each category of third
party conformity assessment body to the
International Organization for
Standardization (ISO)/International
Electrotechnical Commission (IEC)
Standard 17025:2005, “General
Requirements for the Competence of
Testing and Calibration Laboratories.”
The accreditation must be by an
accreditation body that is a signatory to
the International Laboratory
Accreditation Cooperation-Mutual
Recognition Arrangement (ILAC-MRA),
and the scope of the accreditation must
include testing in accordance with the
regulations identified earlier in part I of
this document for which the third party
conformity assessment body seeks to be
accredited.

(A description of the history and
content of the ILAC-MRA approach and
of the requirements of the ISO/IEC
17025:2005 laboratory accreditation
standard is provided in the CPSC staff
briefing memorandum “Third Party
Conformity Assessment Body
Accreditation Requirements for Testing
Compliance with 16 CFR Part 1501
(Small Parts Regulations),” dated
November 2008 and available on the
CPSC’s Web site at http://www.cpsc.gov/
library/foia/foia09/brief/smallparts.pdf.)

The Commission has established an
electronic accreditation registration and
listing system that can be accessed via
its Web site at http://www.cpsc.gov/
ABOUT/Cpsia/labaccred.html.

The Commission stayed the
enforcement of certain provisions of
section 14(a) of the CPSA in a notice
published in the Federal Register on
February 9, 2009 (74 FR 6396); the stay
applied to testing and certification of
various products, including carpets and
rugs. On December 28, 2009, the
Commission published a notice in the
Federal Register (74 FR 68588) revising
the terms of the stay. One section of the
December 28, 2009, notice addressed
“Consumer Products or Children’s
Products Where the Commission Is
Continuing the Stay of Enforcement
Until Further Notice,” due to factors
such as pending rulemaking
proceedings affecting the product or the
absence of a notice of requirements. The
carpets and rugs testing and certification
requirements were included in that
section of the December 28, 2009,
notice. As the factor preventing the stay
from being lifted in the December 28,
2009, notice with regard to testing and
certifications of carpets and rugs was
the absence of a notice of requirements,
publication of this notice has the effect
of lifting the stay with regard to 16 CFR
parts 1630 and/or 1631.

The Commission noted in the
December 28, 2009, notice that the stay
of enforcement did not extend to
guaranties under the Flammable Fabrics
Act (15 U.S.C. 1191 et seq.) (FFA). The
manufacturer or supplier of a carpet or
rug may issue a guaranty, based on
reasonable and representative tests, that
the carpet or rug complies with FFA
standards. The holder of a valid
guaranty is not subject to criminal
prosecution under section 7 of the FFA
(penalties) for a violation of section 3 of
the FFA (prohibited transactions).

The reasonable and representative
tests sufficient for the issuance of an
FFA guaranty are generally performed
by the manufacturer; those tests are
sufficient for the issuance of a general
conformity certification for
nonchildren’s products under section
14(a)(1) of the CPSA. However, because
section 14(a)(2) of the CPSA requires
children’s products subject to a
children’s product safety rule to be
tested by an accredited third party
conformity assessment body, reasonable
and representative tests sufficient for
the issuance of an FFA guaranty which
are performed by a manufacturer are not
sufficient for the issuance of a
certification of compliance with 16 CFR
part 1630 and/or part 1631 for youth
carpets and rugs (unless the

manufacturer’s facility is a CPSC-
accredited firewalled conformity
assessment body).

This notice of requirements is
effective on July 21, 2010. Further, as
the publication of this notice of
requirements effectively lifts the stay of
enforcement with regard to testing and
certifications related to 16 CFR parts
1630 and/or 1631, each manufacturer
(including the importer) or private
labeler of a children’s product subject to
16 CFR parts 1630 and/or 1631 must
have any such product manufactured
after October 19, 2010 tested by a third
party conformity assessment body
accredited to do so and must issue a
certificate of compliance with 16 CFR
parts 1630 and/or 1631 based on that
testing.

This notice of requirements is exempt
from the notice and comment
rulemaking requirements of the
Administrative Procedure Act, 5 U.S.C.
553 (see section 14(a)(3)(G) of the CPSA,
as added by section 102(a)(2) of the
CPSIA (15 U.S.C. 2063(a)(3)(G)).

II. Accreditation Requirements

A. Baseline Third Party Conformity
Assessment Body Accreditation
Requirements

For a third party conformity
assessment body to be accredited to test
children’s products for conformity with
the test methods in the regulations
identified earlier in part I of this
document, it must be accredited by an
ILAC-MRA signatory accrediting body,
and the accreditation must be registered
with, and accepted by, the Commission.
A listing of ILAC-MRA signatory
accrediting bodies is available on the
Internet at http://ilac.org/
membersbycategory.html. The
accreditation must be to ISO Standard
ISO/IEC 17025:2005, “General
Requirements for the Competence of
Testing and Calibration Laboratories,”
and the scope of the accreditation must
expressly include testing to the
regulations in 16 CFR part 1630,
Standard for the Surface Flammability
of Carpets and Rugs (FF 1-70), and/or
16 CFR part 1631, Standard for the
Surface Flammability of Small Carpets
and Rugs (FF 2-70). A true copy, in
English, of the accreditation and scope
documents demonstrating compliance
with the requirements of this notice
must be registered with the Commission
electronically. The additional
requirements for accreditation of
firewalled and governmental conformity
assessment bodies are described in parts
II.B and II.C of this document below.

The Commission will maintain on its
Web site an up-to-date listing of third
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party conformity assessment bodies
whose accreditations it has accepted
and the scope of each accreditation.
Subject to the limited provisions for
acceptance of “retrospective” testing
noted in part IV below, once the
Commission adds a third party
conformity assessment body to that list,
the third party conformity assessment
body may commence testing of
children’s products to support
certification by the manufacturer or
private labeler of compliance with the
regulations identified earlier in part I of
this document.

B. Additional Accreditation
Requirements for Firewalled Conformity
Assessment Bodies

In addition to the baseline
accreditation requirements in part II.A
of this document above, firewalled
conformity assessment bodies seeking
accredited status must submit to the
Commission copies, in English, of their
training documents showing how
employees are trained to notify the
Commission immediately and
confidentially of any attempt by the
manufacturer, private labeler, or other
interested party to hide or exert undue
influence over the third party
conformity assessment body’s test
results. This additional requirement
applies to any third party conformity
assessment body in which a
manufacturer or private labeler of a
children’s product to be tested by the
third party conformity assessment body
owns an interest of ten percent or more.
While the Commission is not addressing
common parentage of a third party
conformity assessment body and a
children’s product manufacturer at this
time, it will be vigilant to see if this
issue needs to be addressed in the
future.

As required by section 14(f)(2)(D) of
the CPSA, the Commission must
formally accept, by order, the
accreditation application of a third party
conformity assessment body before the
third party conformity assessment body
can become an accredited firewalled
conformity assessment body.

C. Additional Accreditation
Requirements for Governmental
Conformity Assessment Bodies

In addition to the baseline
accreditation requirements of part II.A
of this document above, the CPSIA
permits accreditation of a third party
conformity assessment body owned or
controlled, in whole or in part, by a
government if:

¢ To the extent practicable,
manufacturers or private labelers
located in any nation are permitted to

choose conformity assessment bodies
that are not owned or controlled by the
government of that nation;

e The third party conformity
assessment body’s testing results are not
subject to undue influence by any other
person, including another governmental
entity;

e The third party conformity
assessment body is not accorded more
favorable treatment than other third
party conformity assessment bodies in
the same nation who have been
accredited;

o The third party conformity
assessment body’s testing results are
accorded no greater weight by other
governmental authorities than those of
other accredited third party conformity
assessment bodies; and

o The third party conformity
assessment body does not exercise
undue influence over other
governmental authorities on matters
affecting its operations or on decisions
by other governmental authorities
controlling distribution of products
based on outcomes of the third party
conformity assessment body’s
conformity assessments.

The Commission will accept the
accreditation of a governmental third
party conformity assessment body if it
meets the baseline accreditation
requirements of part II.A of this
document above and meets the
additional conditions stated here. To
obtain this assurance, CPSC staff will
engage the governmental entities
relevant to the accreditation request.

III. How does a third party conformity
assessment body apply for acceptance
of its accreditation?

The Commission has established an
electronic accreditation acceptance and
registration system accessed via the
Commission’s Internet site at http://
www.cpsc.gov/about/cpsia/
labaccred.html. The applicant provides,
in English, basic identifying information
concerning its location, the type of
accreditation it is seeking, and
electronic copies of its ILAC-MRA
accreditation certificate and scope
statement, and firewalled third party
conformity assessment body training
document(s), if relevant.

Commission staff will review the
submission for accuracy and
completeness. In the case of baseline
third party conformity assessment
bodies and government-owned or
government-operated conformity
assessment bodies, when that review
and any necessary discussions with the
applicant are satisfactorily completed,
the third party conformity assessment
body in question is added to the CPSC’s

list of accredited third party conformity
assessment bodies at http://
www.cpsc.gov/about/cpsia/
labaccred.html. In the case of a
firewalled conformity assessment body
seeking accredited status, when the
staff’s review is complete, the staff
transmits its recommendation on
accreditation to the Commission for
consideration. (A third party conformity
assessment body that may ultimately
seek acceptance as a firewalled third
party conformity assessment body also
can initially request acceptance as a
third party conformity assessment body
accredited for testing of children’s
products other than those of its owners.)
If the Commission accepts a staff
recommendation to accredit a firewalled
conformity assessment body, the
firewalled conformity assessment body
will then be added to the CPSC’s list of
accredited third party conformity
assessment bodies. In each case, the
Commission will notify the third party
conformity assessment body
electronically of acceptance of its
accreditation. All information to
support an accreditation acceptance
request must be provided in the English
language.

Subject to the limited provisions for
acceptance of “retrospective” testing
noted in part IV of this document below,
once the Commission adds a third party
conformity assessment body to the list,
the third party conformity assessment
body may then begin testing of
children’s products to support
certification of compliance with the
regulations identified earlier in part I of
this document for which it has been
accredited.

IV. Limited Acceptance of Children’s
Product Certifications Based on Third
Party Conformity Assessment Body
Testing Prior to the Commission’s
Acceptance of Accreditation

The Commission will accept a
certificate of compliance with the
standards for carpets and rugs included
in 16 CFR part 1630, Standard for the
Surface Flammability of Carpets and
Rugs (FF 1-70), and/or 16 CFR part
1631, Standard for the Surface
Flammability of Small Carpets and Rugs
(FF 2-70), based on testing performed by
an accredited third party conformity
assessment body (including a
government-owned or -controlled
conformity assessment body, and a
firewalled conformity assessment body)
prior to the Commission’s acceptance of
its accreditation if:

e At the time of product testing, the
product was tested by a third party
conformity assessment body that was
ISO/IEC 17025 accredited by an ILAC—
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MRA member at the time of the test. For
firewalled conformity assessment
bodies, the firewalled conformity
assessment body must be one that the
Commission accredited by order at or
before the time the product was tested,
even though the order will not have
included the test methods in the
regulations specified in this notice. If
the third party conformity assessment
body has not been accredited by a
Commission order as a firewalled
conformity assessment body, the
Commission will not accept a certificate
of compliance based on testing
performed by the third party conformity
assessment body before it is accredited,
by Commission order, as a firewalled
conformity assessment body;

e The third party conformity
assessment body’s application for
testing using the test methods in the
regulations identified in this notice is
accepted by the CPSC on or before
September 20, 2010;

e The product was tested on or after
July 21, 2010 with respect to the
regulations identified in this notice;

e The accreditation scope in effect for
the third party conformity assessment
body at the time of testing expressly
included testing to the regulations
identified earlier in part I of this
document;

e The test results show compliance
with the applicable current standards
and/or regulations; and

e The third party conformity
assessment body’s accreditation,
including inclusion in its scope the
standards described in part I of this
notice, remains in effect through the
effective date for mandatory third party
testing and manufacturer/private labeler
certification for conformity with 16 CFR
parts 1630 and/or 1631.

Dated: July 15, 2010.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2010-17724 Filed 7—-20-10; 8:45 am]
BILLING CODE 6355-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0692; FRL—-8830-6]
Poly(oxy-1,2-ethanediyl), o-isotridecyl-

w-methoxy; Exemption from the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of poly(oxy-1,2-
ethanediyl), a-isotridecyl-m-methoxy
(CAS Reg. No. 345642-79-7) when used
as an inert ingredient (surfactant) at a
maximum concentration of 10% in
pesticide formulations under 40 CFR
180.920 on growing crops only. Bayer
CropScience submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting
establishment of an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of poly(oxy-1,2-ethanediyl),
o-isotridecyl-o-methoxy.

DATES: This regulation is effective July
21, 2010. Objections and requests for
hearings must be received on or before
September 20, 2010, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit L.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0692. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Deirdre Sunderland, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone

number: (703) 603—0851; e-mail address:

sunderland.deirdre@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural

producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR cite at http://
www.gpoaccess.gov/ecfr. To access the
OPPTS Harmonized Test Guidelines
referenced in this document
electronically, please go to http://
www.epa.gov/oppts and select “Test
Methods and Guidelines.”

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0692 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before September 20, 2010. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
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contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2009-0692, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Exemption

In the Federal Register of January 6,
2010 (75 FR 864) (FRL-8801-5), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 346a, announcing
the filing of a pesticide petition (PP
9E7580) by Bayer CropScience, 2 T.X.
Alexander Dr., P.O. Box 12014,
Research Triangle Park, NC 27709. The
petition requested that 40 CFR 180.920
be amended by establishing an
exemption from the requirement of a
tolerance for residues of poly(oxy-1,2-
ethanediyl), a-isotridecyl-o-methoxy
(CAS No. 345642—-79-7) when used as
an inert ingredient (surfactant) in
pesticide formulations applied pre-
harvest to all crops without limitation.
That notice referenced a summary of the
petition prepared by Bayer CropScience,
the petitioner, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing. Based
upon review of the data supporting the
petition, EPA has limited the amount in
formulation to 10%. This limitation is
based on the Agency’s risk assessment
which can be found at http://
www.regulations.gov in document
“Decision Document for Petition
Number 9E7580; Poly(oxy-1,2-
ethanediyl), a-isotridecyl-o-methoxy
(CAS Reg. No. 345642-79-7)” in docket
ID number EPA-HQ-OPP-2009-0692.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that

occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with section 408(c)(2)(A)
of FFDCA, and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for poly(oxy-1,2-
ethanediyl), a-isotridecyl-o-methoxy
including exposure resulting from the
exemption established by this action.
EPA’s assessment of exposures and risks
associated with poly(oxy-1,2-
ethanediyl), a-isotridecyl-o-methoxy
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by poly(oxy-1,2-ethanediyl), o-
isotridecyl-w-methoxy as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are discussed in this unit.

The available toxicity data include an
acute toxicity battery, a combined
repeated dose toxicity study with the
reproduction/developmental toxicity
screening test (OPPTS Harmonized Test
Guideline 870.3650), and two
mutagenicity studies (OPPTS
Harmonized Test Guideline 870.5100).
In addition, sufficient toxicity data are
available on the metabolite. Acute
studies (OPPTS Harmonized Test
Guidelines 870.1100 and 870.1200
(acute inhalation study not provided))
showed low acute toxicity (Toxicity
Category III) with an oral LDs, >2000
milligrams/kilogram (mg/kg) and acute
dermal LDso >2000 mg/kg. Irritation
studies (OPPTS Harmonized Test
Guidelines 870.2400 and 870.2500) on
rabbits revealed slight skin irritation
(Toxicity Category IV) and severe eye
irritation (Toxicity Category II). In
addition, a skin sensitization study
(OPPTS Harmonized Test Guidelines
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870.2600) in guinea pigs showed skin
sensitization when exposed to poly(oxy-
1,2-ethanediyl), o-isotridecyl-o-
methoxy.

In an OPPTS Harmonized Test
Guideline 870.3650 poly(oxy-1,2-
ethanediyl), o-isotridecyl-o -methoxy
was administered by gavage prior to
mating through postnatal day 4 (~6-7
weeks). Clinical signs of toxicity
included increased incidences of oral
and urine staining (=150 milligrams/
kilogram/day (mg/kg/day)) and a slight
decrease in body weight and body
weight gain (300 mg/kg/day male rats,
pre-mating period); however, no
treatment-related effects were observed
during the remainder of the study.
Additionally female rats (=150 mg/kg/
day) exhibited a decrease in hind-limb
strength and rearing in open-field.

At necropsy females in the high dose
(300 mg/kg/day) group showed a
statistically significant increase in
absolute and relative adrenal weight,
relative kidney weight, and absolute
liver weight. Females in the mid and
high dose group (2150 mg/kg/day)
showed a statistically significant
increase in relative liver weight. In the
absence of any collaborative blood or
histopathologic findings the effect seen
in the liver is considered as an adaptive
response. An increased incidence of
minimal to moderate epithelial cell
hyperplasia was noted in the non-
glandular epithelium of the stomach of
high-dose male and female rats
indicating local irritation which is likely
due to the irritation induced by gavage
treatment of chemicals with irritative
properties.

A LOAEL was not established for
poly(oxy-1,2-ethanediyl), a-isotridecyl-
o-methoxy in male Wistar rats. The
NOAEL for male rats is the highest dose
tested, 300 mg/kg/day. The NOAEL for
female rats is 45 mg/kg/day based on the
functional observational battery
observations (i.e. decrease in rearing in
open field and hind limb grip strength)
seen at the LOAEL of 150 mg/kg/day.

The OPPTS 870.3650 study on
poly(oxy-1,2-ethanediyl), a-isotridecyl-
w-methoxy was also used to evaluate
reproductive and developmental
toxicity. No test material-related effects
were observed on reproductive (e.g.,
mating, fertility, or gestation indices,
days to insemination, gestation length,
or number of implants) or
developmental (e.g., mean litter size,
viability, clinical signs of toxicity, or
body weight of the pups) parameters at
any dose tested; therefore, the NOAEL
for poly(oxy-1,2-ethanediyl), a-
isotridecyl-® -methoxy for reproductive
and developmental parameters is 300
mg/kg/day (highest dose tested).

Evidence of neurotoxicity was
observed in the OPPTS 870.3650 study
which showed a decrease in rearing in
open field and hind limb grip strength
for mid- and high-dose female rats (>
150 mg/kg/day). No evidence of
immunotoxicity was observed in the
database.

There are no carcinogenicity studies
available in the database; however,
poly(oxy-1,2-ethanediyl), o-isotridecyl-
o-methoxy tested negative in two
mutagenicity assays (OPPTS
Harmonized Test Guideline 870.5100)
and no evidence of specific target organ
toxicity was observed in the OPPTS
870.3650 study. In addition, no
evidence of carcinogenicity was
observed in studies on the metabolite o-
isotridecyl-w-hydroxy-poly(oxy-1 ,2-
ethanediyl) (CAS Reg. No. 9043-30-5)
(Federal Register, August 5, 2009 (74 FR
38935, FRL—-8430-1)). The Agency does
not anticipate poly(oxy—1,2—ethanediyl),
o—isotridecyl-o—methoxy to be
carcinogenic.

Based on available information the
Agency has concluded that poly(oxy—
1,2—ethanediyl), o—isotridecyl-w—
methoxy has a higher toxicity than its
metabolite; therefore, conducting the
risk assessment on the parent would be
protective of the metabolite.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level — generally referred to as
a population—adjusted dose (PAD) or a
reference dose (RfD) — and a safe margin
of exposure (MOE). For non—threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://

www.epa.gov/pesticides/factsheets/
riskassess.htm.

The POD for the risk assessment for
all durations and routes of exposure was
from the OPPTS Harmonized Test
Guideline 870.3650 toxicity study in
rats. The NOAEL was 45 mg/kg/day and
the LOAEL was 150 mg/kg/day based on
rearing in the open field and hind limb
grip strength. A 300 fold uncertainty
factor was used for the chronic exposure
(10X interspecies extrapolation, 10X for
intraspecies variability and 3X FQPA
factor).

The residential, occupational, and
aggregate level of concern (LOC) is for
MOE:s that are less than 300 and is
based on 10X interspecies extrapolation,
10X for intraspecies variability and 3X
FQPA factor. Dermal absorption was
estimated to be 10% based on the large
molecular weight of the chemical and
the lack of water solubility. A 100%
inhalation was assumed.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to poly(oxy-1,2—ethanediyl),
o—isotridecyl-m—methoxy, EPA
considered exposure under the
proposed exemption from the
requirement of a tolerance. EPA
assessed dietary exposures from
poly(oxy-1,2—ethanediyl), o~
isotridecyl-m—methoxy in food as
follows:

i. Acute exposure. No adverse effects
attributable to a single exposure of
poly(oxy-1,2—ethanediyl), o~
isotridecyl-m—methoxy was seen in the
toxicity databases. Therefore, acute
dietary risk assessments for poly(oxy—
1,2—ethanediyl), o—isotridecyl-m—
methoxy is not required.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) [1994-1996 and 1998]
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, no residue data
were submitted for poly(oxy—1,2—
ethanediyl), a—isotridecyl-m—methoxy.
In the absence of specific residue data,
EPA has developed an approach which
uses surrogate information to derive
upper bound exposure estimates for the
subject inert ingredient. Upper bound
exposure estimates are based on the
highest tolerance for a given commodity
from a list of high—use insecticides,
herbicides, and fungicides. A complete
description of the general approach
taken to assess inert ingredient risks in
the absence of residue data is contained
in the memorandum entitled “Alkyl
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Amines Polyalkoxylates (Cluster 4):
Acute and Chronic Aggregate (Food and
Drinking Water) Dietary Exposure and
Risk Assessments for the Inerts.”
(D361707, S. Piper, 2/25/09) and can be
found at http://www.regulations.gov in
docket ID number EPA-HQ-OPP-2008—
0738.

In the dietary exposure assessment,
the Agency assumed that the residue
level of the inert ingredient would be no
higher than the highest tolerance for a
given commodity. Implicit in this
assumption is that there would be
similar rates of degradation (if any)
between the active and inert ingredient
and that the concentration of inert
ingredient in the scenarios leading to
these highest of tolerances would be no
higher than the concentration of the
active ingredient.

The Agency believes the assumptions
used to estimate dietary exposures lead
to an extremely conservative assessment
of dietary risk due to a series of
compounded conservatisms. First,
assuming that the level of residue for an
inert ingredient is equal to the level of
residue for the active ingredient will
overstate exposure. The concentrations
of active ingredient in agricultural
products is generally at least 50% of the
product and often can be much higher.
Further, pesticide products rarely have
a single inert ingredient; rather there is
generally a combination of different
inert ingredients used which
additionally reduces the concentration
of any single inert ingredient in the
pesticide product in relation to that of
the active ingredient. In the case of
poly(oxy—1,2—ethanediyl), o—
isotridecyl-o—methoxy, EPA made a
specific adjustment to the dietary
exposure assessment to account for the
use limitations of the amount of
poly(oxy-1,2—ethanediyl), o~
isotridecyl-w—methoxy that may be in
formulations (no more than 10% by
weight in pesticide formulations) and
assumed that the poly(oxy—1,2—
ethanediyl), a—isotridecyl-m—methoxy
are present at the maximum limitations
rather than at equal quantities with the
active ingredient. This remains a very
conservative assumption because
surfactants are generally used at levels
far below this percentage.

Second, the conservatism of this
methodology is compounded by EPA’s
decision to assume that, for each
commodity, the active ingredient which
will serve as a guide to the potential
level of inert ingredient residues is the
active ingredient with the highest
tolerance level. This assumption
overstates residue values because it
would be highly unlikely, given the
high number of inert ingredients, that a

single inert ingredient or class of
ingredients would be present at the
level of the active ingredient in the
highest tolerance for every commodity.
Finally, a third compounding
conservatism is EPA’s assumption that
all foods contain the inert ingredient at
the highest tolerance level. In other
words, EPA assumed 100% of all foods
are treated with the inert ingredient at
the rate and manner necessary to
produce the highest residue legally
possible for an active ingredient. In
summary, EPA chose a very
conservative method for estimating
what level of inert residue could be on
food, then used this methodology to
choose the highest possible residue that
could be found on food and assumed
that all food contained this residue. No
consideration was given to potential
degradation between harvest and
consumption even though monitoring
data shows that tolerance level residues
are typically one to two orders of
magnitude higher than actual residues
in food when distributed in commerce.

Accordingly, although sufficient
information to quantify actual residue
levels in food is not available, the
compounding of these conservative
assumptions will lead to a significant
exaggeration of actual exposures. EPA
does not believe that this approach
underestimates exposure in the absence
of residue data.

iii. Cancer. Based on the lack of
evidence of carcinogenicity and specific
organ toxicity in available studies, along
with the lack of carcinogenicity in
metabolite studies, poly(oxy-1,2—
ethanediyl), a—isotridecyl-m—methoxy
is not expected to pose a cancer risk to
humans. Therefore, a cancer dietary
exposure assessment is not necessary to
assess cancer risk.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for poly(oxy—1,2—ethanediyl), o—
isotridecyl-m—methoxy. Tolerance level
residues and/or 100% were assumed for
all food commodities.

2. Dietary exposure from drinking
water. For the purpose of the screening
level dietary risk assessment to support
this request for an exemption from the
requirement of a tolerance for poly(oxy—
1,2—ethanediyl), o—isotridecyl-w—
methoxy, a conservative drinking water
concentration value of 100 parts per
billion (ppb) based on screening level
modeling was used to assess the
contribution to drinking water for the
chronic dietary risk assessments for
parent compound. These values were
directly entered into the dietary
exposure model.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non—
occupational, non—dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors, and
tables).

There are no known or anticipated
residential uses and therefore, a
residential risk assessment was not
conducted.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found poly(oxy-1,2—
ethanediyl), o—isotridecyl-o—methoxy
to share a common mechanism of
toxicity with any other substances, and
poly(oxy-1,2—ethanediyl), o~
isotridecyl-w-methoxy does not appear
to produce a toxic metabolite produced
by other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that poly(oxy—1,2—ethanediyl),
o—isotridecyl-m—methoxy does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The OPPTS Harmonized Test Guideline
870.3650 study on poly(oxy—-1,2—
ethanediyl), o—isotridecyl-o—methoxy
was also used to evaluate reproductive
and developmental toxicity. There was
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no evidence of increased susceptibility
of infants and children in the available
database. No test material-related
effects were observed on reproductive or
developmental parameters at any dose
tested; therefore, the NOAEL for
poly(oxy-1,2—ethanediyl), o—
isotridecyl-® —methoxy for
reproductive and developmental
parameters is 300 mg/kg/day (highest
dose tested). The parental systemic
toxicity NOAEL is 45 mg/kg/day and the
LOAEL of 150 mg/kg/day is based on
clinical signs of neurotoxicity.

3. Conclusion. Although there is no
evidence of increased susceptibility in
infants and children, in order to be
protective in the absence of a
developmental neurotoxicity study and
the extrapolation from subchronic to
chronic, a 3X FQPA safety factor has
been retained.

EPA has determined that reliable data
show the safety of infants and children
would be adequately protected if the
FQPA SF was reduced to 3X. That
decision is based on the following
findings:

i. There is no evidence that poly(oxy—
1,2—ethanediyl), o—isotridecyl-m—
methoxy results in increased
susceptibility in in utero rats in an
OPPTS Harmonized Test Guideline
870.3650 study, a combined repeated
dose toxicity study with reproduction/
developmental toxicity test parameters.

ii. Evidence of neurotoxicity was
observed in the OPPTS 870.3650
Harmonized Test Guideline study
which showed a decrease in rearing in
open field and hind limb grip strength
in females in the mid- and high-dose
groups (= 150 mg/kg/day). EPA
concluded that the 3X FQPA database
uncertainty factor is adequate because
the evidence of neurotoxicity was
observed only in females while males
had no effects at doses up to and
including 300 mg/kg/day and a lack of
a significant dose response in females.
No chronic toxicity or carcinogenicity
studies are available in the database;
however, the Agency notes that
surfactants are surface—active materials
that can damage the structural integrity
of cellular membranes at high dose
levels. Thus, surfactants are often
corrosive and irritating in concentrated
solutions. The observed toxicity seen in
the repeated dose studies, such as
microscopic lesions or decreased body
weight gain, are attributed to the
corrosive and irritating nature of these
surfactants. The Agency has
considerable toxicity information on
surfactants, which indicates that the
effects do not progressively increase in
severity over time. In addition, use of
the full 10X interspecies factor will

actually provide an additional margin of
safety because it is not expected that
humans’ response to local irritation/
corrosiveness effects would be markedly
different from animals. No evidence of
immunotoxicity was observed in the
database.

iii. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 10% in
formulation and a default 100 ppb
concentration in drinking water. The I
DEEM models uses highly conservative
assumption and assumes that all crop/
crop groups are treated with all
pesticide classifications (e.g.,
fungicides, insecticides, herbicides).
There are no currently approved uses of
poly(oxy—1,2—ethanediyl), o—
isotridecyl-o—methoxy in pesticide
products; therefore, this is a highly
conservative estimate. In addition, it is
unlikely that poly(oxy—1,2—ethanediyl),
o—isotridecyl-o—methoxy will appear in
drinking water. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to poly(oxy-1,2—
ethanediyl), o—isotridecyl-m—methoxy
in drinking water. These assessments
will not underestimate the exposure and
risks posed by poly(oxy-1,2—
ethanediyl), oa—isotridecyl-o—methoxy.

iv. Sufficient data exist on the
metabolite o—isotridecyl-w-hydroxy—
poly(oxy—1 ,2—ethanediyl) (CAS Reg.
No. 9043-30-5) and it has recently been
assessed by the Agency (Federal
Register, August 5, 2009 (74 FR 38935,
FRL-8430-1)). Based on available
information it has been concluded that
poly(oxy—1,2—ethanediyl), o—
isotridecyl-m—methoxy has a higher
toxicity than its metabolite and
therefore, conducting the risk
assessment on the parent would be
protective of the metabolite.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short—,
intermediate—, and chronic—term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking

water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, poly(oxy-1,2—
ethanediyl), a—isotridecyl-m—methoxy
is not expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to poly(oxy-1,2—
ethanediyl), a—isotridecyl-o—methoxy
from food and water will utilize 84.9%
of the cPAD for children 1-2 years old,
the population group receiving the
greatest exposure. There are no
residential uses for poly(oxy-1,2—
ethanediyl), a—isotridecyl-w-methoxy.

3. Short-term risk. Short—term
aggregate exposure takes into account
short—term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

A short—term adverse effect was
identified; however, poly(oxy-1,2—
ethanediyl), a—isotridecyl-@—methoxy
is not currently used as an inert
ingredient in pesticide products that are
registered for any use patterns that
would result in short—term residential
exposure. Short—term risk is assessed
based on short—term residential
exposure plus chronic dietary exposure.
Because there is no short—term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short—term risk),
no further assessment of short—term risk
is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating short—term risk for poly(oxy—
1,2—ethanediyl), o—isotridecyl-m—
methoxy.

4. Intermediate—term risk.
Intermediate—term aggregate exposure
takes into account intermediate—term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

An intermediate—term adverse effect
was identified; however, poly(oxy-1,2—
ethanediyl), a—isotridecyl-m—methoxy
is not currently used as an inert
ingredient in pesticide products that are
registered for any use patterns that
would result in intermediate—term
residential exposure. Intermediate—term
risk is assessed based on intermediate—
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate—term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate—term risk), no
further assessment of intermediate—term
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risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate—term risk for
poly(oxy—1,2—ethanediyl), o~
isotridecyl-w-methoxy.

5. Aggregate cancer risk for U.S.
population. The Agency has not
identified any concerns for
carcinogenicity relating to poly(oxy—
1,2—ethanediyl), o—isotridecyl-m—
methoxy. Therefore, an aggregate cancer
risk was not conducted.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to poly(oxy—
1,2—ethanediyl), o—isotridecyl-m—
methoxy residues.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is not establishing a numerical
tolerance for residues of poly(oxy—1,2—
ethanediyl), o—isotridecyl-o—methoxy
in or on any food commodities. EPA is
establishing a limitation on the amount
of poly(oxy—1,2—ethanediyl), o—
isotridecyl-w-methoxy that may be
used in pesticide formulations. That
limitation will be enforced through the
pesticide registration process under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), 7 U.S.C. 136
et seq. EPA will not register any
pesticide for sale or distribution that
contains greater than 10% of poly(oxy—
1,2—ethanediyl), o—isotridecyl-m—
methoxy by weight in the pesticide
formulation.

B. International Residue Limits

The Agency is not aware of any
country requiring a tolerance for
poly(oxy—1,2—ethanediyl), o—
isotridecyl-w-methoxy nor have any
CODEX Maximum Residue Levels
(MRLs) been established for any food
crops at this time.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.920 for poly(oxy-1,2—
ethanediyl), a—isotridecyl-o—methoxy
(CAS Reg. No. 345642-79-7) when used
as an inert ingredient (surfactant) in
pesticide formulations applied to
growing crops at a maximum of 10% in
pesticide formulations.

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR

67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 8, 2010.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.920, the table is amended
by adding alphabetically the following
inert ingredient to read as follows:

§ 180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

* * * * *
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Poly(oxy-1,2-ethanediyl), a-isotridecyl-w-methoxy (CAS Reg. At a maximum of 10% in formulation Surfactant
No. 345642-79-7)

[FR Doc. 2010-17402 Filed 7-21-10; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0528; FRL-8834-8]
Pyraclostrobin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of pyraclostrobin
in or on alfalfa and poultry, and
increases tolerances for residues in or
on soybean. BASF Corporation
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective July
21, 2010. Objections and requests for
hearings must be received on or before
September 20, 2010, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0528. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Shaunta Hill, Registration Division
(7504P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 347-8961; e-mail address:
hill.shaunta@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

C. How Can I File an Objection or
Hearing Request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation

in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0528 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before September 20, 2010. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2010-0528, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of February 4,
2010 (75 FR 5792) (FRL-9110-5) and
June 8, 2010 (75 FR 32465) (FRL-8827—
5), EPA issued notices pursuant to
section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions PP 9F7590 and PP
9F7528, respectively, by BASF
Corporation, P.O. Box 13528, Research
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Triangle Park, NC 27709. The petitions
requested that 40 CFR 180.582 be
amended by increasing tolerances for
residues of the fungicide pyraclostrobin,
carbamic acid, [2-[[[1-(4-chlorophenyl)-
1H-pyrazol-3-
ylloxylmethyl]phenyllmethoxy-, methyl
ester, in or on soybean, forage at 11.0
parts per million (ppm) (PP 9F7590),
and soybean, hay at 14.0 ppm (PP
9F7590), and by establishing tolerances
for residues for alfalfa, forage at 10 ppm
(PP 9F7528), alfalfa, hay at 30 ppm (PP
9F7528), poultry, fat at 0.1 ppm (PP
9F7528); poultry, meat byproducts at 0.1
ppm (PP 9F7528); poultry, meat at 0.1
ppm (PP 9F7528); and poultry, eggs at
0.1 ppm (PP 9F7528). These notices
referenced a summary of the petition
prepared by BASF Corporation, the
registrant, which is available in the
docket at http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . ..”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for pyraclostrobin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with pyraclostrobin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,

completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Pyraclostrobin has a low to moderate
acute toxicity via the oral, dermal, and
inhalation routes of exposure.
Pyraclostrobin produces moderate eye
irritation, is a moderate dermal irritant,
and is not a dermal sensitizer. The main
target organs for pyraclostrobin are the
upper gastrointestinal tract (mainly the
duodenum and stomach), the spleen/
hematopoiesis, and the liver. In the 90—
day mouse oral toxicity study, thymus
atrophy was seen at doses of 30
milligrams/kilogram (mg/kg) or above,
but similar effect was not found in the
mouse carcinogenicity study at doses as
high as 33 mg/kg. In reproductive and
developmental studies, there was
evidence of increased qualitative
susceptibility following in utero
exposure in the rabbit, but not in rats.
In both the acute and subchronic
neurotoxicity studies, there were no
indications of treatment-related
neurotoxicity. EPA classified
pyraclostrobin as “Not Likely to be
Carcinogenic to Humans” based on no
treatment-related increase in tumors in
both sexes of rats and mice, which were
tested at doses that were adequate to
assess carcinogenicity, and the lack of
evidence of mutagenicity.

Specific information on the studies
received and the nature of the adverse
effects caused by pyraclostrobin as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Revised Pyraclostrobin: Human Health
Risk Assessment for Proposed Uses on
Cotton and Belgian Endive” at page 15
in docket ID number EPA-HQ-OPP—
2006-0522.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are

observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for pyraclostrobin used for
human risk assessment can be found at
http://www.regulations.gov in document
“Pyraclostrobin: Human Health Risk
Assessment for Proposed Uses on Grain
Sorghum (PP#8F7385); Increase of
Tolerance for the Stone Fruit Crop
Group 12 to Satisfy European Union
(EU) Import Requirement (PP#8F7390);
and Establishment of a Permanent
Import Tolerance for Coffee
(PP#8E7394)” at page 17 in docket ID
number EPA-HQ-OPP-2008-0713.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to pyraclostrobin, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing pyraclostrobin tolerances in 40
CFR 180.582. EPA assessed dietary
exposures from pyraclostrobin in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure,
EPA used food consumption
information from the United States
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). As to residue levels
in food, EPA performed a slightly
refined acute dietary exposure
assessment for pyraclostrobin. EPA
assumed that 100% of crops covered by
existing or proposed tolerances were
treated with pyraclostrobin and that
these crops either had tolerance-level
residues or residues at the highest level
found in field trials. Experimentally
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derived processing factors were used for
fruit juices, tomato, and wheat
commodities but for all other processed
commodities Dietary Exposure
Evaluation Model (DEEMT™) default
processing factors were assumed.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the food
consumption data from the USDA 1994—
1996 and 1998 CSFIL. As to residue
levels in food, EPA performed a refined
chronic dietary exposure assessment for
pyraclostrobin. EPA used data on
average percent crop treated (PCT)
(when available) and either tolerance-
level residues or average field trial
residues. Experimentally derived
processing factors were used for fruit
juices, tomato, and wheat commodities,
but for all other processed commodities
DEEM™ default processing factors were
assumed.

iii. Cancer. EPA classified
pyraclostrobin as “Not Likely to be
Carcinogenic to Humans” based on no
treatment-related increase in tumors in
both sexes of rats and mice, which were
tested at doses that were adequate to
assess carcinogenicity, and the lack of
evidence of mutagenicity. Accordingly,
an exposure assessment to evaluate
cancer risk is unnecessary.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must require pursuant to FFDCA
section 408(f)(1) that data be provided 5
years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such Data Call-
Ins as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

¢ Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

¢ Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

e Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate

does not understate exposure for the
population in such area.
In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency estimated the PCT for
existing uses as follows:

Commodity PCT
Almond ... 35%
APPIE oo 10%
APFICOt e 10%
Barley ..o 1%
Bell pepper ....ccccocceveveiiiinenenn 10%
Black bean seed ................... 5%
Blackberry .......ccccooiiiiiiienne 20%
Blueberry .....cccoceiiiiiiiiieene 20%
Broad bean (succulent) 2.5%
Broad bean seed .................. 5%
Broccoli .....cccooveiiiiiiiiiieee 5%
Cabbage ......ccccocneeiineencne 10%
Cantaloupe .......ccccocvvveenncnne 15%
Carrot 25%
Celery ... 2.5%
Cherry 30%
Chinese mustard cabbage ... 10%
Cowpea seed ......ccccevvueennnnne 5%
Cowpea (succulent) .............. 2.5%
Cucumber .......cccce.. 5%
Currant ............ 5%
Dry bulb onion 15%
Field corn ......ccccoiiiiiiiennnne 5%
Filbert ..o 10%
Garlic ..ccoeeeiieeen 10%
Grape ....ccccveeneeriienieeeeseene 25%
Grapefruit ........ccocevveeieeninene 25%
Great northern bean seed .... 5%
Green onioNn .......cceceevveennenne 15%
Head lettuce .........cccceeeieas 5%
Leaf lettuce .......ccccoevrivrieens 5%
Kidney bean seed ................. 5%
Lima bean seed ................... 5%
Lima bean (succulent) .......... 2.5%
Mung bean seed ................... 5%
Napa cabbage ..........ccocceeee 10%
Navy bean seed .................. 5%
Nectarine .......cccceviiiiiiennne 15%
Non-bell pepper ...ccccevevneeenn 10%
Orange .....cccceveeveeneeneeneeniene 5%
Peach ......ccoccovviiiniieiieee 15%
Peanut ... 25%
Pear ... 10%
Pecan ... 2.5%
Pigeon pea (succulent) 5%
Pink bean seed ........c..cc.c..... 5%
Pinto bean seed .................. 5%
Pistachio .........cccceeiiiiiiennnne 25%
Plum e 5%
Pop corn ... 5%
Potato ......ccccoevceeiiiiiiiieee 10%
Pumpkin ... 20%
Raspberry ......coccovoiiiiienne 35%
Snap bean (succulent) 2.5%
Soybean .......cccoceeeviiiieeniene 5%
Spinach ......ccoocvevineeiiiecee 10%
Strawberry ......cccocviiiiiiniene 50%
Succulent pea ......ccccceeeeeneeen. 5%
Sugar beet .......ccceviiiiinnne 35%
Summer squash ................... 10%
Sweet ComMn .....ooovveviieiiennenne 5%

Commodity PCT
Tangerine ........cccceevieeinnen. 15%
Tomato ......... 20%
Watermelon . 30%
Wheat ............. 5%
Winter squash .........cccceeuee. 10%

In most cases, EPA uses available data
from USDA/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency beﬂeves that the three
conditions discussed in Unit III.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which pyraclostrobin may be applied in
a particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
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for pyraclostrobin in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
pyraclostrobin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
pyraclostrobin for acute exposures are
estimated to be 35.6 parts per billion
(ppb) for surface water and 0.02 ppb for
ground water and for chronic exposures
for non-cancer assessments are
estimated to be 2.3 ppb for surface water
and 0.02 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 35.6 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 2.3 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Pyraclostrobin is currently registered
for the following uses that could result
in residential exposures: Residential turf
grass and recreational sites. EPA
assessed residential exposure using the
following assumptions: Residential and
recreational turf applications are
applied by professional pest control
operators (PCOs) only and, therefore,
residential handler exposures do not
occur. There is, however, a potential for
short- and intermediate-term post-
application exposure of adults and
children entering lawn and recreation
areas previously treated with
pyraclostrobin. Exposures from treated
recreational sites are expected to be
similar to, or in many cases lower than,
those from treated residential turf sites
so a separate exposure assessment for
recreational turf sites was not
conducted. EPA assessed exposures
from the following residential turf post-
application scenarios:

(1) Short-/intermediate-term adult and
toddler post-application dermal
exposure from contact with treated
lawns.

(2) Short-/intermediate-term toddlers’
incidental ingestion of pesticide

residues on lawns from hand-to-mouth
transfer.

(3) Short-/intermediate-term toddlers’
object-to-mouth transfer from mouthing
of pesticide-treated turfgrass.

(4) Short-/intermediate-term toddlers’
incidental ingestion of soil from
pesticide-treated residential areas. The
post-application risk assessment was
conducted in accordance with the
Residential Standard Operating
Procedures and recommended
approaches of the Health Effects
Division’s Science Advisory Council for
Exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found pyraclostrobin to
share a common mechanism of toxicity
with any other substances, and
pyraclostrobin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that pyraclostrobin does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
pre-natal and post-natal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Pre-natal and post-natal sensitivity.
The pre-natal and post-natal toxicology
database for pyraclostrobin includes the
rat and rabbit developmental toxicity
studies and the 2—generation
reproduction toxicity study in rats. In

reproductive and developmental studies
there was evidence of increased
qualitative susceptibility following in
utero exposure in the rabbit, but not in
rats. In the 2-generation reproduction
study, the highest dose tested did not
cause maternal systemic toxicity, nor
did it elicit reproductive or offspring
toxicity. There is low concern for pre-
natal developmental effects seen in the
rabbit because there are clear NOAELSs
for maternal and developmental effects,
this toxicity endpoint is used to
establish the acute dietary RfD, and the
developmental effect was seen at the
same dose level as that produced for the
maternal effect.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
pyraclostrobin is considered adequate to
support toxicity endpoint selection for
risk assessment and FQPA evaluation.
However, under the current 40 CFR
158.500 data requirement guidelines,
the immunotoxicity data (780.7800) is
required as a condition of approval. In
the absence of specific immunotoxicity
studies, EPA has evaluated the available
pyraclostrobin toxicity data to
determine whether an additional
database uncertainty factor is needed to
account for potential immunotoxicity.
For pyraclostrobin, a complete battery of
subchronic, chronic, carcinogenicity,
developmental and reproductive
studies, and acute and subchronic
neurotoxicity screening studies are
available for consideration. The
immunotoxic potential of pyraclostrobin
has been well characterized in
relationship to other adverse effects
seen in the submitted toxicity studies.
Under the conditions of the studies, the
results do not indicate the immune
system to be the primary target. Other
than the high-dose thymus effects seen
in the 90-day mouse study, no
significant evidence of pyraclostrobin-
induced immunotoxicity was
demonstrated in the studies conducted
either in adult animals or in the
offspring following pre-natal and post-
natal exposures. Increased spleen
weights observed in 28-day and 90-day
rat studies were accompanied with mild
hemolytic anemia (a hematopoieses
response) indicating these effects are
unrelated to an immunotoxic response.
Currently, the point of departure in
establishing the chronic RfD is 3.4 mg/
kg/day. The Agency does not believe
that conducting a special series
870.7800 immunotoxicity study will
result in a NOAEL less than 3.4 mg/kg/
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day. A similar conclusion was reached
in an earlier action on pyraclostrobin.
(See 72 FR 52108, 52120 (September 12,
2007)) (FRL—8144-4). In light of these
conclusions, EPA does not believe an
additional uncertainty or safety factor is
needed to address the lack of the
required immunotoxicity study.

ii. There is no indication that
pyraclostrobin is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that
pyraclostrobin results in increased
quantitative susceptibility in in utero
rats or rabbits in the prenatal
developmental studies or in young rats
in the 2-generation reproduction study.
Although there is qualitative evidence
of increased susceptibility in the
prenatal development study in rabbits,
the Agency did not identify any residual
uncertainties after establishing toxicity
endpoints and traditional UFs to be
used in the risk assessment of
pyraclostrobin. The degree of concern
for pre-natal and/or post-natal toxicity is
low.

iv. There are no residual uncertainties
identified in the exposure databases.
The acute dietary food exposure
assessments were performed using
tolerance-level or highest field trial
residues and 100% crop treated. The
chronic dietary food exposure
assessments were performed using
tolerance-level or average field trial
residues and 100% CT or average PCT.
Average PCT is conservatively derived
from multiple data sources and is
averaged by year and then across all
years. The field trials represent
maximum application rates and
minimum PHIs. A limited number of
experimentally derived processing
factors from pyraclostrobin processing
studies were also used to refine the
analysis. The results of the refined
chronic dietary analysis are based on
reliable data and will not underestimate
the exposure and risk. Conservative
surface water modeling estimates were
used. EPA used similarly conservative
assumptions to assess post-application
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by pyraclostrobin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe

exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the POD to
ensure that the MOE called for by the
product of all applicable UFs is not
exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
pyraclostrobin will occupy 81% of the
aPAD for females 13 to 49 years old, and
3% of the aPAD for children 1-2 years
old, the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to pyraclostrobin
from food and water will utilize 24% of
the cPAD for children 1 to 2 years old
the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
pyraclostrobin is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Pyraclostrobin is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to pyraclostrobin.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 230 for adults and 120 for
children 1 to 2 years old. The aggregate
MOE for adults is based on the
residential turf scenario and includes
combined food, drinking water, and
post-application dermal exposures. The
aggregate MOE for children includes
food, drinking water, and post-
application dermal and incidental oral
exposures from entering turf areas
previously treated with pyraclostrobin.
MOE:s above 100 are considered to be of
no concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term

residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Pyraclostrobin is currently registered
for uses that could result in
intermediate-term residential exposure,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
intermediate-term residential exposures
to pyraclostrobin.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures result
in aggregate MOEs of 230 for adults and
120 for children 1 to 2 years old. The
endpoints and points of departure
(NOAELS) are identical for short- and
intermediate-term exposures, so the
aggregate MOEs for intermediate-term
exposure are the same as those for short-
term exposure. MOEs above 100 are
considered to be of no concern.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
pyraclostrobin is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to
pyraclostrobin residues.

IV. Other Considerations
Analytical Enforcement Methodology

There are adequate residue analytical
methods for tolerance enforcement. The
analytical methods for plant
commodities are liquid chromatography
with tandem mass spectroscopy/mass
spectroscopy detector (LC/MS/MS) and
high pressure liquid chromatography
with ultraviolet detector (HPLC/UV),
which both measure pyraclostrobin and
its desmethoxy metabolite. The
analytical methods for live stock
commodities, gas chromatography with
mass spectroscopy detector (GC/MS)
and LC/MS/MS, convert pyraclostrobin
and related metabolites to
chlorophenylpyrazolol (BF 500-5) and
hydroxylated chlorophenylpyrazolol
(BF 500-8) in goats and
chlorophenylpyrazolol (BF 500-5) and
hydroxylated chlorophenylpyrazolol
(BF 500-9) in poultry.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.
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B. International Residue Limits

There are currently no proposed or
established Codex, Canadian, or
Mexican Maximum Residue Limits
(MRLs) for residues of pyraclostrobin on
alfalfa and soybeans. However, there are
Canadian MRLs for various livestock
commodities, including poultry meat,
meat byproducts and eggs. The U.S.
tolerance and Canadian MRL
expressions are the same for both plant
and livestock commodities, but several
of the recommended changes in
tolerances on livestock commodities
will result in differences between the
U.S. tolerances and the respective
Canadian MRLs, due to increase in
poultry dietary burden as a result of
registration of alfalfa.

V. Conclusion

Therefore, tolerances are established
for residues of pyraclostrobin, carbamic
acid, [2-[[[1-(4-chlorophenyl)-1H-
pyrazol-3-yl]loxy]methyl]
phenyllmethoxy-, methyl ester, in or on
alfafa, forage at 10 ppm; alfalfa, hay at
30 ppm; poultry, fat at 0.1 ppm; poultry,
meat byproducts at 0.1 ppm; poultry,
meat at 0.1 ppm; poultry, eggs at 0.1
ppm; and tolerances are increased for
residues in or on soybean; forage at 11
ppm; and soybean, hay; at 14 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition

under section 408(d) of FFDCA, such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: July 12, 2010.
Lois Ann Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.582 is amended as
follows:

a. Revise the introductory text of
paragraph (a)(1).

b. Add alphabetically the
commodities “Alfalfa, forage” and
“Alfalfa, hay” to the table in paragraph
(a)(2).

c. Revise the entries for “Soybean,
forage” and “Soybean, hay.” in the table
in paragraph (a)(1).

d. Add alphabetically four
commodities to the table in paragraph

(a)(2).

§180.582 Pyraclostrobin; tolerances for
residues.

(a) General. (1) Tolerances are
established for residues of the fungicide
pyradostrobin, including its metabolites
and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only the sum of
pyraclostrobin (carbamic acid, [2-[[[ 1-
(4-chlorophenyl)-1H-pyrazol-3-yl]oxy]
methyl]phenyllmethoxy-, methyl ester)
and its desmethoxy metabolite (methyl-
N-[[[1-(4-chlorophenyl)-1H-pyrazol-3-
ylloxylmethyl] phenylcarbamate),
calculated as the stoichiometric
equivalent of pyraclostrobin, in or on
the commodity.

Commodity P;ritlﬁopner
Alfalfa, forage ........cccccovveieeenns 10
Alfalfa, hay .......cccocevveiniiiiieennn. 30
Soybean, forage ... 11
Soybean, hay .......cccceieirieennen. 14
* * * * *

(2) * * *
. Parts per

Commodity million

Poultry, 9gs ....ccoooviiiiiiiiiies 0.10
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[FR Doc. 2010-17793 Filed 7-20-10; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721
[EPA-HQ-OPPT-2008-0483; FRL-8832-2]
RIN 2070-AJ36

Elemental Mercury Used in Flow

Meters, Natural Gas Manometers, and
Pyrometers; Significant New Use Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is promulgating a
significant new use rule (SNUR) under
section 5(a)(2) of the Toxic Substances
Control Act (TSCA) for elemental
mercury (CAS No. 7439-97-6) for use in
flow meters, natural gas manometers,
and pyrometers, except for use in these
articles when they are in service as of
September 11, 2009. This action will
require persons who intend to
manufacture (including import) or
process elemental mercury for an
activity that is designated as a
significant new use by this rule to notify
EPA at least 90 days before commencing
that activity. Persons subject to the
provisions of this rule will not be
exempt from significant new use
reporting if they import into the United
States or process elemental mercury as
part of an article. The required
notification will provide EPA with the
opportunity to evaluate the intended
use and, if necessary, to prohibit or limit
that activity before it occurs.

DATES: This final rule is effective August
20, 2010.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2008-0483. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on

the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Peter
Gimlin, National Program Chemicals
Division (7404T), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (202) 566—
0515; e-mail address:
gimlin.peter@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this Action Apply to Me?

You may be potentially affected by
this action if you manufacture (defined
by statute to include import) or process
elemental mercury used in flow meters,
natural gas manometers, or pyrometers.
Potentially affected entities may
include, but are not limited to,
manufacturers of instruments and
related products for measuring,
displaying, and controlling industrial
process variables (North American
Industrial Classification System
(NAICS) code 334513). This listing is
not intended to be exhaustive, but rather
provides a guide for readers regarding
entities likely to be affected by this
action. Other types of entities not listed
in this unit could also be affected. The
NAICS codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by

FURTHER INFORMATION CONTACT.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Persons who import
any chemical substance governed by a
final SNUR are subject to the TSCA
section 13 (15 U.S.C. 2612) import
certification requirements and the
corresponding regulations at 19 CFR
12.118 through 12.127 and 19 CFR
127.28. Those persons must certify that
the shipment of the chemical substance
complies with all applicable rules and
orders under TSCA, including any
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, TSCA section 12(b) (15 U.S.C.
2611(b)) export notification
requirements are triggered by
publication of a proposed SNUR.
Therefore, on or after October 11, 2009,
any persons who export or intend to
export elemental mercury are subject to
the export notification provisions of
TSCA section 12(b) (see 40 CFR 721.20)
and must comply with the export
notification requirements in 40 CFR part
707, subpart D. EPA also notes that,
pursuant to the Mercury Export Ban Act
of 2008 (Pub. L. 110-414), the export of
elemental mercury from the United
States will be prohibited as of January
1, 2013, unless an exemption is
obtained under TSCA section 12(c)(4).

II. Background

A. What Action is the Agency Taking?

EPA proposed this SNUR for
elemental mercury used in flow meters,
natural gas manometers, and pyrometers
on September 11, 2009 (74 FR 46707)
(FRL—-8432-3). EPA’s response to public
comments received on the proposed
rule appear in Unit III.C. Please consult
the September 11, 2009, Federal
Register document for further
background information for this final
rule.

This final SNUR will require persons
to notify EPA at least 90 days before
commencing the manufacture, import,
or processing of elemental mercury for
any of the following significant new
uses: Flow meters, natural gas
manometers, or pyrometers. This rule
does not affect the manufacturing and
processing of elemental mercury for use
in these articles when they are in
service as of September 11, 2009. EPA


http://www.regulations.gov
http://www.regulations.gov
mailto:gimlin.peter@epa.gov
mailto:TSCA-Hotline@epa.gov
mailto:TSCA-Hotline@epa.gov

Federal Register/Vol. 75, No. 139/ Wednesday, July 21, 2010/Rules and Regulations

42331

believes this SNUR is necessary because
manufacturing, processing, use, or
disposal of mercury associated with
these uses may produce significant
changes in human and environmental
exposures. The rationale and objectives
for this SNUR are explained in Unit IV.

B. What is the Agency’s Authority for
Taking this Action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in TSCA section
5(a)(2). Once EPA determines that a use
of a chemical substance is a significant
new use, TSCA section 5(a)(1)(B)
requires persons to submit a significant
new use notice (SNUN) to EPA at least
90 days before they manufacture or
process the chemical substance for that
use (15 U.S.C. 2604(a)(1)(B)). As
described in Unit I.C., the general
SNUR provisions are found at 40 CFR
part 721, subpart A.

C. Applicability of General Provisions

General provisions for SNURs appear
under 40 CFR part 721, subpart A.
These provisions describe persons
subject to the rule, recordkeeping
requirements, exemptions to reporting
requirements, and applicability of the
rule to uses occurring before the
effective date of the final rule. However,
40 CFR 721.45(f) does not apply to this
SNUR.

As a result, persons subject to the
provisions of this rule are not exempt
from significant new use reporting if
they import or process elemental
mercury as part of an article (see 40 CFR
721.5). Conversely, the exemption from
notification requirements for exported
articles (see 40 CFR 707.60(b)) remains
in force. Thus, persons who export
elemental mercury as part of an article
are not required to provide export
notification.

Provisions relating to user fees appear
at 40 CFR part 700. According to 40 CFR
721.1(c), persons subject to SNURs must
comply with the same notice
requirements and EPA regulatory
procedures as submitters of
Premanufacture Notices (PMNs) under
TSCA section 5(a)(1)(A). In particular,
these requirements include the
information submission requirements of
TSCA section 5(b) and 5(d)(1), the
exemptions authorized by TSCA section
5(h)(1), (h)(2), (h)(3), and (h)(5), and the
regulations at 40 CFR part 720. Once
EPA receives a SNUN, EPA may take
regulatory action under TSCA section
5(e), 5(f), 6, or 7 to control the activities

on which it has received the SNUN. If
EPA does not take action, EPA is
required under TSCA section 5(g) to
explain in the Federal Register its
reasons for not taking action.

Persons who export or intend to
export a chemical substance identified
in a proposed or final SNUR are subject
to the export notification provisions of
TSCA section 12(b). The regulations that
interpret TSCA section 12(b) appear at
40 CFR part 707, subpart D. Persons
who import a chemical substance
identified in a final SNUR are subject to
the TSCA section 13 import certification
requirements, codified at 19 CFR 12.118
through 12.127 and 19 CFR 127.28.
Such persons must certify that the
shipment of the chemical substance
complies with all applicable rules and
orders under TSCA, including any
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B.

III. Summary of Rule

A. Overview of Mercury and Mercury
Uses

1. Mercury. This rule applies to
elemental mercury (CAS No. 7439-97—
6), which is a naturally occurring
element. Because of its unique
properties (e.g., exists as a liquid at
room temperature and forms amalgams
with many metals), elemental mercury
has been used in many industrial
processes and consumer products. In
addition to its useful characteristics,
mercury also is known to cause adverse
health effects in humans and wildlife.
These effects can vary depending on the
form of mercury to which a person or
animal is exposed, as well as the
magnitude, length, and frequency of
exposure.

The most prevalent human and
wildlife exposure to mercury results
from ingesting fish contaminated with
methylmercury. Methylmercury is an
organo-metallic compound that is
formed via the conversion of elemental
or inorganic mercury compounds by
certain microorganisms and other
natural processes. For example,
elemental mercury may evaporate and
be emitted into the atmosphere.
Atmospheric mercury can be deposited
directly into water bodies or
watersheds, where it can be washed into
surface waters via overland run-off.
Once deposited in sediments, certain
microorganisms and other natural
processes can convert elemental
mercury into methylmercury.
Methylmercury bioaccumulates, which
means that it is taken up and
concentrated in the tissues of aquatic,
mammalian, avian, and other wildlife.

Methylmercury is a highly toxic
substance; a number of adverse health
effects associated with exposure to it
have been identified in humans and in
animal studies. Most extensive are the
data on neurotoxicity, particularly in
developing organisms. Fetuses, infants,
and young children generally are more
sensitive to methylmercury’s
neurological effects than adults.

In 2004, EPA and the Food and Drug
Administration (FDA) issued a national
consumption advisory concerning
mercury in fish. The advisory contains
recommended limits on the amount of
certain types of fish and shellfish that
pregnant women and young children
can safely consume. By 2005, all fifty
states had issued fish consumption
advisories for fish from certain water
bodies known to be contaminated by
methylmercury (http://www.epa.gov/
mercury/advisories.htm).

In addition to methylmercury,
exposure to elemental mercury can also
pose health risks. Elemental mercury
primarily causes health effects when it
is breathed as a vapor that can be
absorbed through the lungs. These
exposures can occur when elemental
mercury is spilled or products that
contain elemental mercury break,
resulting in release of mercury to the air,
particularly in warm or poorly-
ventilated indoor spaces.

For additional detailed background
information (e.g., chemistry,
environmental fate, exposure pathways,
and health and environmental effects),
as well as references pertaining to
elemental mercury that EPA considered
before proposing this rule, please refer
to EPA’s proposed SNUR for mercury
switches in motor vehicles, issued in
the Federal Register of July 11, 2006 (71
FR 39035) (FRL-7733-9), or in the
docket for the 2006 proposal under
docket identification number EPA-HQ-
OPPT-2005-0036. All documents in the
docket are listed in the docket’s index
which is available at http://
www.regulations.gov.

2. Mercury uses. Elemental mercury
has been used in thousands of products
and applications. Over the past two
decades, there has been a dramatic drop
in elemental mercury use by industries
in the United States. In response to
increased concerns about exposure to
anthropogenic sources of mercury in the
environment and also because of the
availability of suitable mercury-free
products, Federal and State
governments have made efforts to limit
the use of elemental mercury in certain
products. Various states have banned or
restricted the manufacture or sale of
products containing mercury (see http://
www.epa.gov/epawaste/hazard/tsd/
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mercury/laws.htm). On October 5, 2007,
EPA issued a final SNUR for elemental
mercury used in convenience light
switches, anti-lock braking system
switches, and active ride control system
switches in certain motor vehicles (72
FR 56903) (FRL-8110-5).

In the past, elemental mercury was
used in the manufacture of flow meters,
natural gas manometers, and
pyrometers. The latest information
available to EPA indicates that the
manufacture of these mercury-
containing articles has ceased (Ref. 1).
In proposing this rule, EPA asked for
public comment on ongoing processing
or availability of these articles and
received no comments indicating that
the manufacturing, import, processing,
sale, or use of these articles occurs.

i. Flow meters containing elemental
mercury. Flow meters are instruments
which measure the flow rate of liquids
or gases. Historically, they have been
used in civil engineering applications,
e.g., water treatment plants, sewage
plants, and power stations. Flow meters
contained up to 5 kilograms (kg) of
elemental mercury. At present, the sale
of mercury-containing flow meters is
banned in six states: California, Maine,
Massachusetts, New Hampshire, New
York, and Vermont (Ref. 4). Many
mercury-free alternatives exist,
including differential pressure meters,
positive displacement meters, velocity
meters, and mass meters. EPA found
sufficient information to conclude that
mercury-containing flow meters are no
longer manufactured in or imported into
the United States (Ref. 1).

ii. Natural gas manometers containing
elemental mercury. A manometer is an
instrument used to measure the pressure
of gases or liquids. For purposes of this
rule, a natural gas manometer means a
mercury-containing instrument used in
the natural gas industry to measure the
pressure differential of natural gas in a
pipeline. Mercury manometers have
been used in the natural gas industry on
individual wells, pipeline junctions,
pipeline manifolds, compressor stations,
and distribution points. The
manometers contain between 3.2 and
54.5 kg of mercury. A common design
for manometers is a U-shaped tube with
one end opened to the atmosphere and
the other connected to a process.
Contained in the tube is a liquid
(mercury, in the past). Pressure
differential is measured by comparing
the liquid levels in each of the two
vertical sections of the tube. Seven
states have enacted broad bans on the
sale of mercury manometers (Ref. 4),
and Louisiana prohibits the sale of
mercury-containing natural gas
manometers (Ref. 2). Available

information indicates that bellows
orifice meters have replaced mercury
meters in the natural gas industry. EPA
found sufficient information to
conclude that mercury-containing
manometers are no longer manufactured
in or imported into the United States
(Ref. 1).

iii. Pyrometers containing elemental
mercury. A pyrometer is an instrument
that is similar to a thermometer but is
typically used to measure extremely
high temperatures in industrial
processes such as in foundries, for
pottery and ceramic kiln work, and in
automotive applications. Historically,
pyrometers contained mercury in
sensing units in amounts ranging
between 5 and 10 grams of mercury. In
recent years, California, Maine,
Massachusetts, New Hampshire, New
York, and Vermont have banned the sale
of mercury-containing pyrometers (Ref.
4). EPA found sufficient information to
conclude that mercury-containing
pyrometers are no longer manufactured,
or imported into the United States (Ref.
1).

3. Potential exposure and release from
these uses. The typical lifecycle of flow
meters, natural gas manometers, and
pyrometers includes several stages:
Manufacture, distribution in commerce,
use, and waste management (landfilling
or recycling). At any point in the
lifecycle, there is potential for mercury
to be released as liquid or vapor.
Workers and others can be exposed to
the mercury and it can be released into
water, air, or onto land as the mercury
is transported, stored, and handled
during manufacturing. While the flow
meters, manometers, and pyrometers are
in use, the mercury can vaporize or spill
due to breakage during transport,
installation, maintenance, refilling, or
repair. For example, beginning in the
1920s, mercury-containing manometers
were used in the Louisiana natural gas
industry, and mercury releases to the
environment have been attributed to
these manometers. (Ref. 3). Other
opportunities for release can occur at
the end of the lifecycle of flow meters,
manometers, and pyrometers, as the
devices are removed from equipment
and facilities and handled during waste
management.

B. Today’s Action

EPA is designating as significant new
uses, use of elemental mercury in flow
meters, natural gas manometers, or
pyrometers. However, use of elemental
mercury in these articles when they are
in service as of September 11, 2009, will
not be covered as a significant new use
under this SNUR. Definitions of “flow
meter,” “natural gas manometer,” and

“pyrometer” can be found at 40 CFR
721.10068 of the regulatory text for this
final rule.

This action will amend 40 CFR
721.10068 and require persons who
intend to manufacture or process
elemental mercury for a use designated
by this rule as a significant new use to
notify EPA at least 90 days before
commencing the manufacturing or
processing of elemental mercury for
such significant new use. The required
notification will provide EPA with the
opportunity to evaluate the intended
use and, if necessary, to prohibit or limit
that activity before it occurs.

For this SNUR, EPA is not including
the general “article” exemption at 40
CFR 721.45(f). Thus, persons importing
or processing elemental mercury
(including when part of an article) for a
significant new use will be subject to
the notification requirements of 40 CFR
721.25. EPA is not including this
exemption because flow meters, natural
gas manometers, and pyrometers are
articles, and a primary concern
associated with this SNUR is potential
exposures associated with the lifecycle
of these uses. Further, it is possible to
reclaim elemental mercury from certain
articles, which could be used to produce
flow meters, natural gas manometers,
and pyrometers. EPA notes that, in
accordance with TSCA section 12(a) and
40 CFR 721.45(g), persons who
manufacture or process elemental
mercury solely for export will be
exempt from the notification
requirements of 40 CFR 721.25, if when
distributing the substance in commerce,
it is labeled in accordance with TSCA
section 12(a)(1)(B). Further, EPA notes
that the exemption from the TSCA
section 12(b) notification requirements
for exported articles (see 40 CFR
707.60(b)) remains in force. Thus,
persons who export elemental mercury
as part of an article will not be required
to provide export notification.

EPA believes elemental mercury is no
longer used to manufacture flow meters,
natural gas manometers, or pyrometers,
but some of these articles may remain in
service in the United States (no public
comments were received in response to
the proposed rule indicating the
ongoing use of such articles). The
ongoing use of such articles, including
maintenance and servicing activities,
falls outside the scope of this significant
new use rule. Thus, the manufacturing
and processing of elemental mercury for
use in these articles, provided they are
in service as of September 11, 2009, will
not be covered by the rule. For example,
if an article that is in service as of
September 11, 2009, is removed from
service for maintenance or servicing,
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including the addition of new mercury,
and then placed back into service, any
manufacturing or processing of mercury
associated with that maintenance or
servicing will not be covered by the
rule. Otherwise, the addition of new
mercury to these existing articles after
September 11, 2009, could potentially
trigger a significant new use notice
under this rule (e.g., if it involved
processing of the mercury), which is not
EPA’s intent.

C. Response to Public Comments

EPA received three comments on the
proposed rule that was issued in the
Federal Register of September 11, 2009
(74 FR 46707). Copies of all comments
received are in the public docket for this
rule. All three commenters expressed
general support for the proposed rule.
No comments provided any data or
made any assertions that manufacture,
import, processing, distribution, or use
of elemental mercury in these articles is
ongoing. A discussion of specific
comments suggesting changes to the
proposal and EPA’s response follows:

1. Comment. One commenter believed
the language on the requirement to
notify EPA “at least 90 days” before
commencing a subject activity created
ambiguities, and should be changed to
“within 90 days.” The commenter also
thought the factors used to determine a
significant new use should be more
specific, perhaps by establishing a
quantity determination. Finally, the
commenter thought the proposed SNUR
should be expanded to include mercury-
containing products currently in use.

Response. The requirement to notify
EPA at least 90 days before (= 90 days)
commencement is specified by TSCA
section 5(a)(1); EPA does not see any
ambiguity. Similarly, the factors used to
determine a significant new use noted
by the commenter are those specified by
TSCA section 5(a)(2). EPA notes these
are the factors EPA uses when it makes
a determination on a significant new
use; chemical manufacturers and
processors are subject to the new
regulations at 40 CFR 721.10068. The
commenter’s recommended regulation
of current uses (if any) of these mercury-
containing articles is outside the scope
of this TSCA section 5(a) regulation. As
discussed in the proposed rule, EPA
considered and rejected regulating
elemental mercury in these articles
under TSCA section 6(a).

2. Comment. Another commenter
recommended that EPA use this rule to
mandate all states to develop a mercury
reduction plan. The commenter also
asked EPA to work with the FDA to ban
the use of mercury in all vaccines.

Response. The actions recommended
by the commenter are outside the scope
of this regulation.

3. Comment. The third commenter
proposed EPA take three additional
steps in this rulemaking: (1) Require
that current owners of manometers and
flowmeters disclose the number of
meters and their location to EPA; (2)
classify the sale of replacement parts as
a significant new use; and (3) phase out
the use of old manometers through an
incentive program for removal.

Response. The disclosure requirement
proposed by the commenter is outside
the scope of this regulation. As noted
previously, EPA considered and rejected
regulating elemental mercury in these
articles under TSCA section 6(a). The
disclosure requirement proposed by the
commenter would require a separate
rulemaking by EPA under TSCA section
6(a) authority. EPA believes inventories
of these articles in use are minimal or
non-existent. Regarding the second
recommendation, EPA is not aware of
any large inventories of either mercury-
containing replacement parts or existing
equipment that would be kept in service
for prolonged periods by their use. EPA
wishes to clarify that depending on the
exact nature of these replacement parts,
if any exist, and the circumstances of
their eventual end use, they may or may
not fall under the scope of this
regulation. Only flow meters, natural
gas manometers and pyrometers in
service as of September 11, 2009, are
specifically exempt. The commenter’s
third proposal for a phase-out and waste
recovery program is outside the scope of
this significant new use regulation.

IV. Rationale and Objectives

A. Rationale

As summarized in Unit III.A, EPA has
concerns regarding the adverse health
effects presented by mercury in humans
and wildlife, as well as its
environmental fate and the exposure
pathways. EPA is encouraged by the
discontinuation of the use of elemental
mercury in the manufacturing of flow
meters, natural gas manometers, and
pyrometers. However, EPA is concerned
that the manufacturing or processing of
elemental mercury for use in flow
meters, natural gas manometers, or
pyrometers could be reinitiated in the
future. Accordingly, EPA wants the
opportunity to evaluate and control,
where appropriate, activities associated
with those uses, if such manufacturing
or remanufacturing were to occur again.
The required notification provided by a
SNUN will provide EPA with the
opportunity to evaluate activities
associated with a significant new use

and an opportunity to protect against
unreasonable risks, if any, from
exposure to mercury.

B. Objectives

Based on the considerations in Unit
IV.A., EPA has the following objectives
with regard to the significant new uses
that are designated in this rule:

1. EPA will receive notice of any
person’s intent to manufacture or
process elemental mercury for any of
the described significant new uses
before that activity begins.

2. EPA will have an opportunity to
review and evaluate data submitted in a
SNUN before the notice submitter
begins manufacturing or processing of
elemental mercury for any of the
described significant new uses.

3. EPA will be able to regulate
prospective manufacturers or processors
of elemental mercury before the
described significant new uses of the
chemical substance occur, provided that
regulation is warranted pursuant to
TSCA sections 5(e), 5(f), 6 or 7.

V. Significant New Use Determination

Section 5(a)(2) of TSCA states that
EPA’s determination that a use of a
chemical substance is a significant new
use must be made after consideration of
all relevant factors including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

e The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In addition to these factors
enumerated in TSCA section 5(a)(2), the
statute authorizes EPA to consider any
other relevant factors.

To determine what would constitute a
significant new use of elemental
mercury, EPA considered the four
factors listed in section 5(a)(2) of TSCA.
The latest information available to EPA
indicates that there is no ongoing use of
elemental mercury in the manufacture
or remanufacture of flow meters, natural
gas manometers, or pyrometers.
Resumption of these uses of elemental
mercury could result in a significant
increase in the magnitude and duration
of exposure to workers and the
surrounding environment at facilities of
all types in the lifecycle, as well as an
increase in releases which could
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contribute additional mercury to the
atmosphere for long-range transport.
Resumption of these uses could also
result in exposures to workers who had
not previously worked in these facilities
when elemental mercury was commonly
used, as well as exposures to workers
who are not currently being exposed to
mercury in the manufacture of flow
meters, natural gas manometers, or
pyrometers. Increases in mercury
releases could lead to increases in
mercury concentrations in the
environment, resulting in overall
ecosystem degradation, as well as a
deleterious effect on human health from
consumption of mercury-contaminated
fish.

EPA believes that any of these
renewed uses of elemental mercury
would increase the magnitude and
duration of exposure to humans and the
environment over that which would
otherwise exist. Based upon the relevant
factors as discussed in this unit, EPA
has determined that any manufacturing
or processing of elemental mercury for
use in flow meters, natural gas
manometers, or pyrometers is a
significant new use.

VI. Applicability of Rule to Uses
Occurring Before Effective Date of the
Final Rule

As discussed in the Federal Register
of April 24, 1990 (55 FR 17376), EPA
has decided that the intent of section
5(a)(1)(B) of TSCA is best served by
designating a use as a significant new
use as of the date of publication of the
proposed rule rather than as of the
effective date of the final rule. If uses
begun after publication of the proposed
rule were considered ongoing rather
than new, it would be difficult for EPA
to establish SNUR notice requirements,
because a person could defeat the SNUR
by initiating the proposed significant
new use before the rule became final,
and then argue that the use was ongoing
as of the effective date of the final rule.
Thus, persons who began or begin
commercial manufacture or processing
of the elemental mercury for a
significant new use designated in this
rule will have to cease any such activity
before the effective date of this rule. To
resume their activities, these persons
would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires. EPA
has promulgated provisions to allow
persons to comply with this SNUR
before the effective date. If a person
were to meet the conditions of advance
compliance under § 721.45(h), that
person would be considered to have met

the requirements of the final SNUR for
those activities.

Accordingly, this final rule specifies
that uses after the date of publication of
the proposed rule, September 11, 2009,
are subject to this rule. Although the
September 11, 2009, date was correctly
specified in the regulatory text of the
proposed rule document, in several
instances in the preamble text to the
proposed rule document, the effective
date of the final rule was incorrectly
given as the applicable date of the
SNUR provisions of this rule. No
comment was received on the issue.

VII. Test Data and Other Information

EPA recognizes that TSCA section 5
does not require developing any
particular test data before submission of
a SNUN. Persons are required only to
submit test data in their possession or
control and to describe any other data
known to or reasonably ascertainable by
them (15 U.S.C. 2604(d); 40 CFR
721.25). However, as a general matter,
EPA recommends that SNUN submitters
include data that would permit a
reasoned evaluation of risks posed by
the chemical substance during its
manufacture, processing, use,
distribution in commerce, or disposal.
EPA encourages persons to consult with
the Agency before submitting a SNUN.
As part of this optional pre-notice
consultation, EPA would discuss
specific data it believes may be useful
in evaluating a significant new use.
SNUNSs submitted for significant new
uses without any test data may increase
the likelihood that EPA will take action
under TSCA section 5(e) to prohibit or
limit activities associated with this
chemical.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNSs that provide detailed
information on:

1. Human exposure and
environmental releases that may result
from the significant new uses of the
chemical substance.

2. Potential benefits of the chemical
substance.

3. Information on risks posed by the
chemical substances compared to risks
posed by potential substitutes.

VIII. SNUN Submissions

As stated in Unit II.C., according to
§721.1(c), persons submitting a SNUN
must comply with the same notice
requirements and EPA regulatory
procedures as persons submitting a
PMN, including submission of test data
on health and environmental effects as
described in § 720.50. SNUNs must be
submitted to EPA, on EPA Form No.
7710-25 in accordance with the

procedures set forth in §§ 721.25 and
720.40. This form is available from the
Environmental Assistance Division
(7408M), 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. Forms
and information are also available
electronically at http://www.epa.gov/
opptintr/newchems.

IX. Economic Analysis

EPA evaluated the potential costs of
establishing SNUR reporting
requirements for potential
manufacturers and processors of the
chemical substance included in this
rule. EPA’s economic analysis, which is
briefly summarized here, is available in
the public docket (Ref. 1).

The costs of submission of a SNUN
will not be incurred by any company
until a company decides to pursue a
significant new use as defined in this
SNUR. In the event that a SNUN is
submitted, costs are estimated at
approximately $8,000 per SNUN
submission, and includes the cost for
preparing and submitting the SNUN,
and the payment of a user fee.
Businesses that submit a SNUN are
either subject to a $2,500 user fee
required by 40 CFR 700.45(b)(2)(iii), or,
if they are a small business with annual
sales of less than $40 million when
combined with those of the parent
company (if any), a reduced user fee of
$100 (40 CFR 700.45(b)(1)). In its
evaluation of this rule, EPA also
considered the potential costs a
company might incur by avoiding or
delaying the significant new use in the
future, but these costs have not been
quantified.

X. References

The following documents are
specifically referenced in the preamble
for this rulemaking. In addition to these
documents, other materials may be
available in the docket established for
this rulemaking under Docket ID No.
EPA-HQ-OPPT-2008-0483, which you
can access through http://
www.regulations.gov. Those interested
in the information considered by EPA in
developing this rule, should also
consult documents that are referenced
in the documents that EPA has placed
in the docket, regardless of whether the
other documents are physically located
in the docket.

1. EPA, 2009. Economic Analysis for
the Proposed Significant New Use Rule
for Mercury-Containing Flow Meters,
Nanometers, and Pyrometers.
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(2006).
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3. State of Louisiana Mercury Risk
Reduction Plan, prepared by the
Louisiana Department of Environmental
Quality, 2007. Available as of May 13,
2010 at http://www.ldeq.org/portal/
Portals/0/organization/
MercuryReportforweb.pdyf.

4. Mercury Reduction and Education
Legislation in the IMERC-Member
States, prepared by Terri Goldberg and
Adam Wienert, NEWMOA, June 2008.
Available as of May 13, 2010 at http://
www.newmoa.org/prevention/mercury/
imerc/legislation-2008.htm.

XI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
the Office of Management and Budget
(OMB) has determined that this final
SNUR is not a “significant regulatory
action,” because it does not meet the
criteria in section 3(f) of the Executive
Order. Accordingly, this action was not
submitted to OMB for review under
Executive Order 12866.

B. Paperwork Reduction Act

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument, or form, if
applicable.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to the PRA under OMB control
number 2070-0038 (EPA ICR No. 1188).
This action does not impose any burden
requiring additional OMB approval. If
an entity were to submit a SNUN to the
Agency, the annual burden is estimated
to average 110 hours per response. This
burden estimate includes the time
needed to review instructions, search
existing data sources, gather and
maintain the data needed, and
complete, review, and submit the
required SNUN.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency hereby

certifies that promulgation of this SNUR
will not have a significant adverse
economic impact on a substantial
number of small entities. The rationale
supporting this conclusion is as follows.
A SNUR applies to any person
(including small or large entities) who
intends to engage in any activity
described in the rule as a “significant
new use.” By definition of the word
“new,” and based on all information
currently available to EPA, it appears
that no small or large entities presently
engage in such activity. Since a SNUR
requires a person who intends to engage
in such activity in the future to first
notify EPA by submitting a SNUN, no
economic impact will occur unless
someone files a SNUN to pursue a
significant new use in the future or
forgoes profits by avoiding or delaying
the significant new use. Although some
small entities may decide to conduct
such activities in the future, EPA cannot
presently determine how many, if any,
there may be. However, EPA’s
experience to date is that, in response to
the promulgation of over 1,000 SNURs,
the Agency receives on average only 5
notices per year. Of those SNUNs
submitted, only one appears to be from
a small entity in response to any SNUR.
Therefore, EPA believes that the
potential economic impact of complying
with a SNUR is not expected to be
significant or adversely impact a
substantial number of small entities. In
a SNUR that published as a final rule on
August 8, 1997 (62 FR 42690) (FRL-
5735—4), the Agency presented its
general determination that proposed
and final SNURs are not expected to
have a significant economic impact on

a substantial number of small entities,
which was provided to the Chief
Counsel for Advocacy of the Small
Business Administration.

D. Unfunded Mandates Reform Act

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reason to
believe that any State, local, or Tribal
government will be impacted by this
rulemaking. As such, EPA has
determined that this regulatory action
will not impose any enforceable duty,
contain any unfunded mandate, or
otherwise have any effect on small
governments subject to the requirements
of sections 202, 203, 204, or 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1531-1538).

E. Executive Order 13132: Federalism

This action will not have a substantial
direct effect on States, on the

relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

This final rule will not have Tribal
implications because it is not expected
to have substantial direct effects on
Indian Tribes. This rule will not
significantly or uniquely affect the
communities of Indian Tribal
governments, nor will it involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000), do not apply
to this final rule.

G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks

This action is not subject to Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not subject to
Executive Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use.

I. National Technology Transfer
Advancement Act

In addition, since this action does not
involve any technical standards; section
12(d) of the National Technology
Transfer and Advancement Act of 1995
section 12(d) (15 U.S.C. 272 note), does
not apply to this action.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by


http://www.ldeq.org/portal/Portals/0/organization/MercuryReportforweb.pdf
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Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994).

XII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements

Dated: July 12, 2010.
Wendy C. Hamnett,

Director, Office of Pollution Prevention and
Toxics.

m Therefore, 40 CFR part 721 is
amended as follows:

PART 721—[AMENDED]

m 1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

m 2.In §721.10068, revise paragraph (a)
and add a new paragraph (b)(2)(vii) to
read as follows:

§721.10068 Elemental mercury.

(a) Definitions. The definitions in
§721.3 apply to this section. In
addition, the following definitions
apply:

Flow meter means an instrument used
in various applications to measure the
flow rate of liquids or gases.

Motor vehicle has the meaning found
at 40 CFR 85.1703.

Natural gas manometer means an
instrument used in the natural gas
industry to measure gas pressure.

Pyrometer means an instrument used
in various applications to measure
extremely high temperatures.

(b) * *x %

(2) * *x %

(vii) Manufacturing or processing of
elemental mercury for use in flow
meters, natural gas manometers, and
pyrometers except for use in these

articles when they are in service as of
September 11, 2009.

* * * * *

[FR Doc. 2010-17718 Filed 7—20-10; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087-02]
RIN 0648-XX68

Fisheries of the Exclusive Economic
Zone Off Alaska; Northern Rockfish for
Catcher/Processors Participating in
the Rockfish Limited Access Fishery in
the Central Regulatory Area of the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for northern rockfish by catcher/
processors participating in the rockfish
limited access fishery in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the 2010 total
allowable catch (TAC) of northern
rockfish allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 16, 2010, through 2400
hrs, A.L.t., December 31, 2010.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2010 TAC of northern rockfish
allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central GOA is 152
metric tons (mt) as established by the
final 2010 and 2011 harvest
specifications for groundfish of the GOA
(75 FR 11749, March 12, 2010), and as

posted as the 2010 Rockfish Program
Allocations at http://
alaskafisheries.noaa.gov/
sustainablefisheries/goarat/default.htm.

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2010 TAC of
northern rockfish allocated to catcher/
processors participating in the rockfish
limited access fishery in the Central
Regulatory Area of the GOA will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 102 mt, and is
setting aside the remaining 50 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for northern rockfish by
catcher/processors participating in the
rockfish limited access fishery in the
Central Regulatory Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of northern rockfish
for catcher/processors participating in
the rockfish limited access fishery in the
Central Regulatory Area of the GOA.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of July 15,
2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: July 16, 2010.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-17828 Filed 7-16—10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087-02]
RIN 0648—-XX71

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
for Catcher/Processors Participating in
the Rockfish Limited Access Fishery in
the Central Regulatory Area of the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific ocean perch by
catcher/processors participating in the
rockfish limited access fishery in the
Central Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the 2010 total
allowable catch (TAC) of Pacific ocean
perch allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 16, 2010, through 2400
hrs, A.Lt., December 31, 2010.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2010 TAC of Pacific ocean perch
allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central GOA is 663
metric tons (mt) as established by the
final 2010 and 2011 harvest
specifications for groundfish of the GOA
(75 FR 11749, March 12, 2010), and as

posted as the 2010 Rockfish Program
Allocations at http://
alaskafisheries.noaa.gov/
sustainablefisheries/goarat/default.htm.

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2010 TAC of Pacific
ocean perch allocated to catcher/
processors participating in the rockfish
limited access fishery in the Central
Regulatory Area of the GOA will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 598 mt, and is
setting aside the remaining 65 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific ocean perch
by catcher/processors participating in
the rockfish limited access fishery in the
Central Regulatory Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific ocean perch
for catcher/processors participating in
the rockfish limited access fishery in the
Central Regulatory Area of the GOA.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of July 15,
2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 16, 2010.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-17831 Filed 7-16—10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087-02]
RIN 0648—-XX70

Fisheries of the Exclusive Economic
Zone Off Alaska; “Other rockfish” in
the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of “other rockfish” in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2010 total allowable catch (TAC) of
“other rockfish” in the Western
Regulatory Area of the GOA has been
reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 16, 2010, through 2400
hrs, A.Lt., December 31, 2010.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2010 TAC of “other rockfish” in
the Western Regulatory Area of the GOA
is 212 metric tons (mt) as established by
the final 2010 and 2011 harvest
specifications for groundfish of the GOA
(75 FR 11749, March 12, 2010).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2010 TAC of “other
rockfish” in the Western Regulatory
Area of the GOA has been reached.
Therefore, NMFS is requiring that “other
rockfish” caught in the Western
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Regulatory Area of the GOA be treated
as prohibited species in accordance
with §679.21(b).

“Other rockfish” in the Western
Regulatory Area of the GOA means
slope and demersal shelf rockfish.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay prohibiting the retention of “other
rockfish” in the Western Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of July 15, 2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and §679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 16, 2010.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-17833 Filed 7-16—10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087-02]
RIN 0648-XX72

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of Pacific ocean perch in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2010 total allowable catch (TAC) of
Pacific ocean perch in the Western
Regulatory Area of the GOA has been
reached.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 16, 2010, through 2400
hrs, A.L.t., December 31, 2010.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2010 TAC of Pacific ocean perch
in the Western Regulatory Area of the
GOA is 2,895 metric tons (mt) as
established by the final 2010 and 2011
harvest specifications for groundfish of
the GOA (75 FR 11749, March 12, 2010).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2010 TAC of Pacific
ocean perch in the Western Regulatory
Area of the GOA has been reached.
Therefore, NMFS is requiring that
Pacific ocean perch caught in the
Western Regulatory Area of the GOA be
treated as prohibited species in
accordance with § 679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay prohibiting the retention of Pacific
ocean perch in the Western Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of July 15, 2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and §679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 16, 2010.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-17835 Filed 7-16—10; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

[NRC—2010-0183]

RIN 3150—AI88

List of Approved Spent Fuel Storage
Casks: NAC-MPC System, Revision 6

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its spent fuel storage cask
regulations by revising the NAC
International, Inc. (NAC), NAC-MPC
System listing within the “List of
Approved Spent Fuel Storage Casks” to
include Amendment No. 6 to Certificate
of Compliance (CoC) Number 1025.
Amendment No. 6 would include the
following changes to the configuration
of the NAC-MPC storage system as
noted in Appendix B of the Technical
Specifications (TS): incorporation of a
single closure lid with a welded closure
ring for redundant closure into the
Transportable Storage Canister (TSC)
design; modification of the TSC and
basket design to accommodate up to 68
La Crosse Boiling Water Reactor spent
fuel assemblies (36 undamaged Exxon
fuel assemblies and up to 32 damaged
fuel cans (in a preferential loading
pattern)) that may contain undamaged
Exxon fuel assemblies and damaged
Exxon and Allis Chalmers fuel
assemblies and/or fuel debris; the
addition of zirconium alloy shroud
compaction debris to be stored with
undamaged and damaged fuel
assemblies; minor design modifications
to the Vertical Concrete Cask (VCC)
incorporating design features from the
MAGNASTOR system for improved
operability of the system while adhering
to as low as is reasonably achievable
(ALARA) principles; an increase in the
concrete pad compression strength from
4000 psi to 6000 psi; added justification
for the 6-ft soil depth as being

conservative; and other changes to
incorporate minor editorial corrections
in CoC No. 1025 and Appendices A and
B of the TS. Also, the Definitions in TS
1.1 will be revised to include
modifications and newly defined terms;
the Limiting Conditions for Operation
and associated Surveillance
Requirements in TS 3.1 and 3.2 will be
revised; and editorial changes will be
made to TS 5.2 and 5.4.

DATES: Comments on the proposed rule
must be received on or before August
20, 2010.

ADDRESSES: Please include Docket ID
NRC-2010-0183 in the subject line of
your comments. For instructions on
submitting comments and accessing
documents related to this action, see the
Section “Submitting Comments and
Accessing Information” in the
SUPPLEMENTARY INFORMATION section of
this document. You may submit
comments by any one of the following
methods:

Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2010-0183. Address questions
about NRC dockets to Carol Gallagher,
telephone 301-492-3668, e-mail
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to: Rulemaking
Comments@nrc.gov. If you do not
receive a reply e-mail confirming that
we have received your comments,
contact us directly at 301-415-1677.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 am and 4:15 pm
Federal workdays (Telephone 301-415—
1677).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at
301-415-1101.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Federal
and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

SUPPLEMENTARY INFORMATION: For
additional supplementary information,
see the direct final rule published in the
Rules and Regulations section of this
Federal Register.

Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this document
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Room
0O-1F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—4209,
or 301-415—-4737, or by e-mail to
PDR.Resource@nrc.gov. An electronic
copy of the proposed CoC, TS, and
preliminary safety evaluation report
(SER) can be found under ADAMS
Package Number ML100890517. The
ADAMS Accession Number for the NAC
application, dated January 16, 2009, is
ML090270151.

CoC No. 1025, the TS, the preliminary
SER, and the environmental assessment
are available for inspection at the NRC
PDR, Public File Area O-1F21, One
White Flint North, 11555 Rockville
Pike, Rockville, MD. Single copies of
these documents may be obtained from
Jayne M. McCausland, Office of Federal
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and State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
6219, e-mail
Jayne.McCausland@nrc.gov.

Federal Rulemaking Web Site: Public
comments and supporting materials
related to this proposed rule can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2010-0183.

Procedural Background

This rule is limited to the changes
contained in Amendment 6 to CoC No.
1025 and does not include other aspects
of the NAC-MPC System design.
Because NRC considers this action
noncontroversial and routine, the NRC
is publishing this proposed rule
concurrently as a direct final rule in the
Rules and Regulations section of this
Federal Register. Adequate protection
of public health and safety and the
environment continues to be ensured.
The direct final rule will become
effective on October 4, 2010. However,
if the NRC receives significant adverse
comments on the direct final rule by
August 20, 2010, then the NRC will
publish a document that withdraws the
direct final rule. If the direct final rule
is withdrawn, the NRC will address the
comments received in response to the
proposed revisions in a subsequent final
rule. Absent significant modifications to
the proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action
in the event the direct final rule is
withdrawn.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC staff
to reevaluate (or reconsider) its position
or conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC staff.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC staff
to make a change (other than editorial)
to the rule, CoC, or TS.

For additional procedural information
and the regulatory analysis, see the
direct final rule published in the Rules
and Regulations section of this Federal
Register.

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous Waste, Nuclear
materials, Occupational safety and
health, Radiation protection, Reporting
and recordkeeping requirements,
Security measures, Spent nuclear fuel,
Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended, and 5 U.S.C.
553; the NRC is proposing to adopt the
following amendments to 10 CFR Part
72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

1. The authority citation for Part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97—-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168); sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note);
sec. 651(e), Pub. L. 109-58, 119 Stat. 806-10
(42 U.S.C. 2014, 2021, 2021b, 2111).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c),(d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97—-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g]].
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2244 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L

are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2.In §72.214, Certificate of
Compliance 1025 is revised to read as
follows:

§72.214 List of approved spent fuel
storage casks.

* * * * *

Certificate Number: 1025.

Initial Certificate Effective Date: April
10, 2000.

Amendment Number 1 Effective Date:
November 13, 2001.

Amendment Number 2 Effective Date:
May 29, 2002.

Amendment Number 3 Effective Date:
October 1, 2003.

Amendment Number 4 Effective Date:
October 27, 2004.

Amendment Number 5 Effective Date:
July 24, 2007.

Amendment Number 6 Effective Date:
October 4, 2010.

SAR Submitted by: NAC International,
Inc.

SAR Title: Final Safety Analysis Report
for the NAC Multi-Purpose Canister
System (NAC-MPC System).

Docket Number: 72—-1025.

Certificate Expiration Date: April 10,
2020.

Model Number: NAC-MPC.

* * * * *

Dated at Rockville, Maryland, this 6th day
of July 2010.

For the Nuclear Regulatory Commission.
R.W. Borchardt,
Executive Director for Operations.
[FR Doc. 2010-17847 Filed 7—20-10; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0720; Directorate
Identifier 2010-SW-050—-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
S-92A Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes
adopting a new airworthiness directive
(AD) for Sikorsky Model S—92A
helicopters. This proposal would
require revising the airworthiness
limitations section of the Instructions
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for Continued Airworthiness (ICA) to
reduce the life limit of the main gearbox
housing and replacing any main gearbox
housing that exceeds the life limit. This
proposal is prompted by a fatigue
analysis conducted after a helicopter
was found with a severed main gearbox
mounting foot pad (foot pad) that failed
due to fatigue. The actions specified by
this proposed AD are intended to
prevent failure of the main gearbox
mounting housing foot pad, loss of the
main gearbox, and subsequent loss of
control of the helicopter.

DATES: Comments must be received on
or before September 20, 2010.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may examine the comments to
this proposed AD in the AD docket on
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Michael Schwetz, Aviation Safety
Engineer, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, MA 01803, telephone (781)
238-7761, fax (781) 238-7170.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any written
data, views, or arguments regarding this
proposed AD. Send your comments to
the address listed under the caption
ADDRESSES. Include the docket number
“FAA-2010-0720, Directorate Identifier
2010-SW-050—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of our docket web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Operations office (telephone
(800) 647-5527) is located in Room
W12-140 on the ground floor of the
West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

Discussion

This document proposes adopting a
new AD for Sikorsky Model S-92A
helicopters. This proposal would
require revising the airworthiness
limitations section of the ICA to reduce
the life limit of the main gearbox
housing from 2700 hours time-in-service
(TIS) to 1000 hours TIS and to replace
any main gearbox housing that exceeds
the lower life limit. This proposal is
prompted by review of a fatigue analysis
conducted after a helicopter was found
with a severed foot pad due to the effect
of fatigue of the main gearbox housing.
This condition, if not corrected, could
result in failure of the main gearbox
housing mounting foot pad, loss of the
main gearbox, and subsequent loss of
control of the helicopter.

This unsafe condition is likely to exist
or develop on other helicopters of the
same type design. Therefore, the
proposed AD would require, within 60
days, revising the airworthiness
limitations section of the ICA to reduce
the life limit of the main gearbox
housing from 2700 hours TIS to 1000
hours TIS and replacing, before further
flight, any main gearbox housing that
has exceeded the 1000-hour TIS life
limit.

We estimate that this proposed AD
would affect 15 helicopters of U.S.
registry, and the proposed actions
would take about 112 work hours per
helicopter at an average labor rate of $85
per work hour. Required parts would
cost about $200,000 per helicopter.
Based on these figures, we estimate the
total cost impact of the proposed AD on
U.S. operators would be $3,142,800,

assuming all 15 helicopters replace the
main gearbox housing.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a draft economic
evaluation of the estimated costs to
comply with this proposed AD. See the
AD docket to examine the draft
economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Sikorsky Aircraft Corporation: Docket No.
FAA-2010-0720; Directorate Identifier
2010-SW-050—-AD.

Applicability: Model S—92A helicopters,
with main gearbox housing, part number
92351-15110-042, —043, —044, or —045,
installed, certificated in any category.

Compliance: Required as indicated, unless
done previously.

To prevent failure of the main gearbox
housing mounting foot pad, loss of the main
gearbox, and subsequent loss of control of the
helicopter, do the following:

(a) Within 60 days, revise the airworthiness
limitations section of the Instructions for
Continued Airworthiness by reducing the life
limits of the affected main gearbox housing
from 2700 hours time-in-service (TIS) to 1000
hours TIS.

(b) After revising the life limit in
accordance with paragraph (a) of this AD,
before further flight, replace any main
gearbox housing that exceeds the life limit of
1000 hours TIS.

(c) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Boston Aircraft
Certification Office, FAA, Attn: Michael
Schwetz, Aviation Safety Engineer, 12 New
England Executive Park, Burlington, MA
01803, telephone (781) 238-7761, fax (781)
238-7170, for information about previously
approved alternative methods of compliance.

(d) The Joint Aircraft System/Component
(JASC) Code is 6320: Main Rotor Gearbox.

Issued in Fort Worth, Texas, on July 13,
2010.
Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-17756 Filed 7—20-10; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2007-1033; FRL-9177-7]

Approval and Disapproval and
Promulgation of Air Quality
Implementation Plans; Colorado;
Revisions to Regulation 1

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to partially
approve and partially disapprove a State
Implementation Plan (SIP) revision
submitted by the State of Colorado
regarding its Regulation 1. Regulation 1
provides certain emission controls for
opacity, particulates, carbon monoxide
and sulfur dioxide. The revision
involves the deletion of obsolete, the
adoption of new, and the clarification of
ambiguous provisions within Regulation
1. The intended effect of this proposed
action is to make federally enforceable
the revised portions of Colorado’s
Regulation 1 that EPA is proposing to
approve and to disapprove portions of
the regulation that EPA deems are not
consistent with the Clean Air Act. This
action is being taken under section 110
of the Clean Air Act.

DATES: Comments must be received on
or before August 20, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2007-1033, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: komp.mark@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Callie Videtich, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P-
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Callie Videtich,
Director, Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P—-AR, 1595 Wynkoop Street,
Denver, Colorado 80202—-1129. Such
deliveries are only accepted Monday
through Friday, 8 a.m. to 4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2007—
1033. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “anonymous access” system,
which means EPA will not know your
identity or contact information unless

you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA, without going
through www.regulations.gov your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mark Komp, U. S. Environmental
Protection Agency, Region 8, Air
Program, Mail Code 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129, (303) 312-6022,
komp.mark@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. General Information

II. What is the purpose of this action?

III. Background Information Regarding
Colorado’s Submittal

IV. EPA’s Evaluation of State’s Submittal

V. Consideration of Section 110(1) of the CAA

VI. Proposed Action
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VII. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA mean
or refer to the Clean Air Act, unless the
context indicates otherwise.

(ii) The words EPA, we, us or our mean or
refer to the United States Environmental
Protection Agency.

(iii) The initials SIP mean or refer to State
Implementation Plan.

(iv) The words State or Colorado mean the
State of Colorado, unless the context
indicates otherwise.

(v) The words Provision or Regulation refer
to Colorado’s Regulation 1.

(vi) The initials SO, mean or refer to sulfur
dioxide, HC mean or refer to hydrocarbons
and CO mean or refer to Carbon Monoxide.

(vii) The initials RACT mean or refer to
Reasonably Available Gontrol Technology.

I. General Information

A. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as GBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. What is the purpose of this action?

EPA is proposing to partially approve
and partially disapprove revisions to
Colorado’s Regulation 1 adopted by the
State of Colorado on August 16, 2001
and submitted to EPA on July 31, 2002.
The revisions involve the deletion of
obsolete, adoption of new, and
clarification of ambiguous provisions.
Colorado’s Regulation 1 governs
opacity, and particulate, sulfur dioxide,
and carbon monoxide emissions from
sources. After our review of these
revisions, we believe that some of the
revisions are consistent with the Act
and should be approved while some of
the revisions are not and should be
disapproved.

EPA is soliciting public comments on
the issues discussed in this document.
These comments will be considered
before taking final action. Interested
parties may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA Regional
office listed in the Addresses section of
this document.

III. Background Information Regarding
Colorado’s Submittal

On July 31, 2002, the State of
Colorado submitted a formal revision to
its SIP. The July 31, 2002 revision
deleted obsolete provisions in Sections
II.A.6, A.7, and A.91 regarding,
respectively, alfalfa dehydrating plant
drum dryers, wigwam burners, and the
static firing of Pershing missiles. The
provisions were deleted from the
regulation because these sources no
longer exist in the State.

Colorado added language to its open
burning provisions (Sections II.C.2.d
and C.3) to clarify that the open burning
of animal parts and carcasses are not
exempt from permit requirements.
However, a special allowance to
conduct open burning activities without
a permit is provided where the State
Agricultural Commission declares a
public health emergency or a contagious
or infectious outbreak of disease that
imperils livestock is evident. Such
activities require a telephone notice to
State and local health departments prior

1 All references in this notice to particular section
numbers are to the designated sections within
Regulation 1.

to conducting such open burning
activities. All necessary safeguards must
be used to minimize impacts on public
health or welfare.

The State revised the method in
Section III.A.1.d for calculating
emissions from multiple fuel burning
units ducting to a common stack.
Emissions are to be calculated on a
pound per million British thermal unit
(Ibs/mmBtu) input and must be based
on a weighted average of the individual
allowable limits for each unit.

The State added clarifying language in
several provisions of Regulation 1
stating that alternative performance test
methods may be used with approval
from the State. It also specified that
ASTM or equivalent methods approved
by the State may be used for fuel
sampling from sources subject to
Regulation 1.

In sections VI A.3.e. and VI.B.4.g.
regarding SO, emissions, the State
changed the overall emission limit for
petroleum and oil shale refineries from
0.3 lbs per barrel of oil processed per
day to 0.7 1bs per barrel of oil processed
per day. The State also added new
language that modifies the method for
calculating compliance with emission
limits for petroleum refining and
cement manufacturing. The State
deleted Section VI.B.5, which stipulates
that new sources of SO, emissions that
do not fall in specific source categories
are subject to a 2 ton per day emission
limit and are to utilize best available
control technology.

IV. EPA’s Evaluation of State’s
Submittal

We have evaluated Colorado’s July 31,
2002 submittal regarding revisions to
the State’s Regulation 1. We propose to
approve some of the revisions but also
propose to disapprove other revisions.

Proposed Approvals

We propose approval of the deletion
of emission limits in Sections IL.A.6,
A.7,and A.9 of Regulation 1 for alfalfa
dehydrating plant drum dryers, wigwam
burners, and Pershing missiles because
these sources no longer exist in the State
and the emission limits have effectively
become obsolete. For the same reasons,
we propose to approve the revision to
Section III.C.2 regarding the deletion of
process weight emission standards for
alfalfa drum dryers.

We also propose to approve clarifying
language in Sections I1.C.2.d and I1.C.3
regarding the incineration of animal
parts to prevent the outbreak of disease
during a public health emergency. The
clarification provides for the prompt
notification of both State and local
health officials and the use of all
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necessary safeguards to minimize the
impact of emissions from the burning on
public health and welfare.

Finally, we propose to approve the
State’s revision to the method of
computing compliance with emission
limits for cement manufacturing and
petroleum refining (Sections VI.A.3.e,
VI.A.3.f., VL.B.4.e, and VI.B.4.g(ii)). The
revised method more accurately reflects
the daily processed-based SO»
emissions limits by using actual hours
of operations as an averaging time when
the facility does not operate for an entire
24-hour period. The State also revised
the method in Section III.A.1.d for
calculating particulate matter emission
rates for two or more fuel burning units
connected to a common opening.
Previously, the method summed the
allowable emissions from the fuel
burning units; the revised method uses
a weighted average of the individual
allowable limits. The revised method
more accurately ensures compliance
with emission limits, and we, therefore,
propose to approve it.

There are several provisions within
Regulation 1 that we propose to
disapprove. Our reasons are described
below. As described separately below,
we also propose to partially approve
and partially disapprove specific
portions of Section V regarding electric
arc furnace shops at iron and steel
operations.

Director’s Discretion

EPA reviewed the July 31, 2002
Regulation 1 SIP revision submittal and
found several instances throughout the
sections within Regulation 1 where we
believe “director’s discretion”
provisions provide the State with the
ability to modify requirements for
stationary sources. Such provisions are
inconsistent with sections 110(a) and
110(i) of the CAA which provide for the
review and approval of SIP revisions by
the Administrator. Section 110(i)
specifically prohibits States, except in
certain limited circumstances, from
taking any action to modify any
requirement of a SIP with respect to any
stationary source, except through a SIP
revision.

For this submittal, we propose to
disapprove the revised sections within
Regulation 1 that contain director’s
discretion provisions. The revised
sections are as follows:

Sections III.A.2 and III.C.3. Performance
Tests

EPA proposes to disapprove the
revisions to these sections, which
specify particulate matter performance
tests for fuel burning equipment (IIL.A.2)
and manufacturing processes (III.A.C).

Previously, the sections specified
certain EPA-approved methods for
performance tests. The revisions add the
phrase “* * * or other credible method
approved by the Division to determine
compliance with this subsection of this
regulation.” EPA believes these are
instances of director’s discretion that are
inconsistent with section 110(i) of the
CAA, because they allow the State to
modify stationary source requirements
of the SIP without a SIP revision and
without corresponding requirements
such as public notice and comment and
EPA approval.

Section VI.C. Fuel Sampling

EPA proposes to disapprove the
revision to this section. The revision
allows for the use equivalent test
methods approved by the Division in
fuel sampling plans. EPA believes that
this is an instance of director’s
discretion that is inconsistent with
section 110(i) of the CAA, because it
allows the State to modify stationary
source requirements of the SIP without
a SIP revision and without
corresponding requirements such as
public notice and comment and EPA
approval.

Section VL.F. Alternative Compliance
Procedures

The State added Section VLF to
Regulation 1. This section provides for
alternative compliance procedures to
those in Section VI. Specifically, it
provides for alternative test methods,
methods of control, compliance periods,
emission limits, and monitoring
schedules. Section VI.F.3 states that
Colorado shall obtain concurrence from
EPA prior to approving an alternative
test method. However, EPA believes that
Section VLF is inconsistent with section
110(i) of the CAA, as it allows the State
to modify stationary source
requirements without a SIP revision and
without corresponding public notice
and comment. Therefore, we propose to
disapprove Sections III.A.2, III.C.3, VI.C,
and VLF.

The State may retain some flexibility
through the authorities under 40 CFR
70.6(a)(1)(iii) and the policy in EPA’s
White Paper No. 2.2 These authorities
allow adoption of enabling language in
a SIP to provide for use of alternative,
equally stringent requirements in the

2Under regulations in 40 CFR 70.6(a)(1)(iii) and
policy expressed in EPA’s March 5, 1996 Guidance
Memorandum, “White Paper Number 2 for
Improved Implementation of the Part 70 Operating
Permits Program” by Lydia N. Wegman, a State may
adopt enabling language in the SIP that allows the
State to apply equivalent or more stringent limits,
monitoring techniques, or recordkeeping and
reporting requirements through the Title V
permitting process.

Title V permitting process so that source
specific SIP revisions are not needed.

Sulfur Dioxide Emission Limits

Colorado revised Section VI
(pertaining to sulfur dioxide emission
regulations) by modifying emission
limits for petroleum refineries (Section
VI.B.4.e) and shale oil refineries
(Section VI.B.4.g(ii)). The existing SIP
approved rules for these sources limit
SO, emissions to 0.3 pounds per barrel
of oil processed per day. The State has
revised the daily limit to 0.7 pounds per
barrel of oil processed per day. Section
110(1) of the CAA provides that we
cannot approve a revision to a SIP if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress or any other applicable
requirement of the CAA. There has been
no demonstration that the proposed
relaxation of the SO, emission limits
satisfies the requirements of Section
110(1). We believe these proposed
changes pose a problem under Section
110(1) because they may result in an
increase in SO, emissions within the
State. The relaxation of SO, emission
limits may also have an impact on the
attainment status for other pollutants.
Sulfur dioxide is a known precursor to
the formation of particulate matter. As
a result, the proposed changes may
interfere with attainment of the NAAQS
or other applicable requirements of the
CAA. We therefore propose to
disapprove the relaxation of the SO»
emission limits in Sections VI.B.4.e and
VLB.4.g(ii).

Colorado later revised Section VI
pertaining to sulfur dioxide emission
regulations with regard to emission
limits for petroleum (Section VI.B.4.e)
and refining oil produced from shale
(Section VI.B.4.g(ii)). The State revised
the daily limit back to 0.3 pounds per
barrel of oil processed per day. The
State submitted this revision to
Regulation 1 via the Governor’s
designee’s letter dated August 8, 2006.
We are not acting on the August 8, 2006
submittal with today’s action but will
act on the submittal in a separate action.

In the July 31, 2002 submittal we
propose to act on, the State also deleted
Section VIL.B.5, which stipulates that
new sources of SO emissions that do
not fall in specific source categories are
subject to a 2 ton per day emission limit
and are to utilize best available control
technology. This deletion is a relaxation
of the SIP’s requirements. As we stated
before, Section 110(1) of the CAA
provides that we cannot approve a
revision to a SIP if the revision would
interfere with any applicable
requirement concerning attainment and
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reasonable further progress or any other
applicable requirement of the CAA.
There has been no demonstration that
the proposed deletion will satisfy the
requirements of Section 110(1). We
believe the deletion of Section VI.B.5
poses a problem under Section 110(1)
because it may result in an increase in
SO; emissions within the State and
interfere with attainment of the NAAQS
or other applicable requirements of the
CAA. Therefore, we propose to
disapprove the deletion of Section
VI.B.5.

Emission Limits for Existing Iron and
Steel Operations

Colorado’s Regulation 1 Section V
provides for specific opacity and
emission limits for gas-cleaning devices
associated with electric arc furnace
shops. Other sources of particulate
emissions at iron and steel plants must
comply with emission limits set forth in
the Smoke and Opacity section of
Regulation 1 (Section II). In the revision
submitted July 31, 2002, the State
deleted language from Section V
regarding emission limits for existing
iron and steel plant operations, because
operations other than electric arc
furnaces at the single existing iron and
steel plant within the State have ceased,
rendering the limits obsolete. EPA
proposes to approve the submitted
provisions with the following exception.

For the July 31, 2002 submittal, the
State added in Section V.A.2 a director’s
discretion clause regarding the sampling
methodology the source may use to
determine that the mass emission rate
does not exceed 0.00520 grains per dry
standard cubic foot. As revised by the
State, the source may use a credible
method approved by the State. As
discussed earlier in this proposal, this
director’s discretion provision provides
the State with the ability to modify
stationary source requirements in the
SIP without going through the SIP
revision process and without
corresponding public notice and
comment and EPA approval. EPA
therefore proposes to disapprove the
phrase “or by other credible method
approved by the Division.”

Locomotive Opacity Limits

Although Colorado did not revise
Section II.B, which sets opacity limits
for locomotives, EPA is taking this
opportunity to note that the provisions
in Section II.B appear to be preempted.
Under section 209(e)(1)(B) of the CAA,
all state standards or other requirements
relating to the control of emissions from
new locomotives or new engines used in
locomotives are expressly preempted.
Under section 209(e)(2), state standards

or other requirements relating to the
control of emissions from all other
locomotives or locomotive engines are
impliedly preempted, with the
following exception. EPA can authorize
California to adopt such standards
under certain circumstances; if EPA
does so, other states may adopt identical
standards.

Section I1.B of Colorado’s SIP imposes
opacity limits on locomotives. These
limits would appear to be a standard
relating to control of emissions.
Therefore, under section 209(e)(1)(B),
the standards would be preempted as
they relate to new locomotives or new
engines used in locomotives, and, as
EPA has not authorized California to
adopt opacity limits for other
locomotives or locomotive engines, the
Colorado standards would appear to be
preempted as they apply to such
sources.

EPA’s concern regarding Colorado’s
opacity limits should not be interpreted
to mean that Colorado would be
prohibited by the Clean Air Act from
regulating the use and operation of
locomotives and locomotive engines,
although any such regulation would
need to be evaluated. As described in 40
CFR Part 89, Appendix A to Subpart A:

“EPA believes that States are not
precluded under section 209 from
regulating the use and operation of non-
road engines, such as regulations on
hours of usage, daily mass emission
limits, or sulfur limits on fuel; nor are
permits regulating such operations
precluded, once the engine is no longer
new.”

V. Consideration of Section 110(1) of the
CAA

Section 110(1) of the Clean Air Act
states that a SIP revision cannot be
approved if the revision would interfere
with any applicable requirement
concerning attainment and reasonable
further progress toward attainment of
the National Ambient Air Quality
Standards (NAAQS) or any other
applicable requirement of the Act. We
believe that those portions of the
revision to Colorado’s Regulation 1 that
we propose to approve satisfy section
110(1), because those portions do not
relax existing SIP requirements. Instead,
the portions of the July 31, 2002
submittal EPA proposes to approve
either increase stringency of existing
requirements, clarify those
requirements, or remove obsolete
requirements. Therefore, section 110(1)
is satisfied.

VI. Proposed Action

For the reasons expressed above, we
are proposing to approve revisions to

the following provisions in Regulation
1: (1) Sections II.A.6, II.A.7, and I1.A.9
regarding the deletion of emission limits
for sources that no longer exist in the
State; (2) Sections II.C.2.d. and II.C.3
regarding the burning of diseased
animal carcasses to prevent a public
health emergency; (3) Section III.A.1.d
involving the State’s method for
calculating emissions from multiple fuel
burning units ducted to a common
stack; (4) Section III.C.2 regarding the
deletion of process weight emission
standards for alfalfa drum dryers; (5)
Section V regarding emission standards
for electric arc furnaces, except for the
director’s discretion provision provided
for in Section V; (6) Sections VI.A.3.e,
VI.A.3.f, VI.B.4.e, and VI.B.4.g(ii)
regarding the methods used for the
averaging of emissions over a 24 hour
period.

For reasons expressed above, we
propose to disapprove revisions to the
following provisions in Regulation 1: (1)
Section III.A.2. and Section III.C.3
involving director’s discretion regarding
the method for conducting performance
tests; (2) the director’s discretion
provision in Section V regarding the
method used to determine compliance
with electric arc furnaces’ emission
standard; (3) Sections VI.B.4.e and
VI.B.4.g(ii) regarding changes in the SO,
emission limits for petroleum and oil
shale refining; (4) VI.B.5 regarding SO,
emission limits for new sources not
falling in specified source categories;
and (5) Sections VI.C. and VLF.
regarding the use of director’s discretion
for alternative methods to show
compliance with fuel sampling plans
and alternative compliance procedures
respectively.

VII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
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of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 12, 2010.
Carol Rushin,
Deputy Regional Administrator, Region 8.
[FR Doc. 2010-17790 Filed 7—20-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2010-0285; FRL-9177-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado; Attainment Demonstration
for the 1997 8-Hour Ozone Standard,
and Approval of Related Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to act on
proposed revisions to Colorado’s State
Implementation Plan (SIP). On June 18,
2009, Colorado submitted proposed SIP
revisions intended to ensure attainment
of the 1997 ozone National Ambient Air
Quality Standards (NAAQS) in the
Denver Metro Area/North Front Range
nonattainment area by 2010. The June
18, 2009 submittal consists of an ozone
attainment plan, which includes
emission inventories, a modeled
attainment demonstration using
photochemical grid modeling, a weight
of evidence analysis, and 2010 motor
vehicle emissions budgets for
transportation conformity. The
submittal also includes revisions to
Colorado Regulation Numbers 3 and 7
and to Colorado’s Ambient Air Quality
Standards Regulation. EPA is proposing
to approve the attainment
demonstration, the rest of the ozone
attainment plan, with limited
exceptions, and the revisions to
Colorado Regulation Number 3, Parts A
and B. EPA is proposing to approve
portions of the revisions to Colorado
Regulation Number 7 and to disapprove
other portions. EPA is proposing to
disapprove Colorado Regulation
Number 3, Part C, and Colorado’s
Ambient Air Quality Standards
Regulation. EPA is proposing to
disapprove limited portions of the
ozone attainment plan. EPA is
proposing these actions pursuant to
section 110 and part D of the Clean Air
Act (CAA) and EPA’s regulations.
DATES: Comments must be received on
or before August 20, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID Regulation
Number EPA-R08-OAR-2010-0285, by
one of the following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: kenney.james@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: James Kenney, Air Program,
EPA Region 8, Mailcode 8P—AR, 1595
Wynkoop St., Denver, Colorado 80202—
1129.

e Hand Delivery: James Kenney, Air
Program, EPA, Region 8, Mailcode 8P-
AR, 1595 Wynkoop St., Denver,
Colorado 80202-1129. Such deliveries
are only accepted Monday through
Friday, 8 a.m. to 4:30 p.m., excluding
Federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID Regulation Number EPA—
R08-0OAR-2010-0285. EPA’s policy is
that all comments received will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
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www.regulations.gov or in hard copy at
the Air Program, EPA Region 8, 1595
Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
James C. Kenney, Air Program, EPA
Region 8, Mailcode 8P-AR, 1595
Wynkoop St., Denver, Colorado 80202—
1129, phone (303) 312-6176, e-mail
kenney.james@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

e The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

e The words EPA, we, us or our mean
or refer to the United States
Environmental Protection Agency.

e The initials SIP mean or refer to
State Implementation Plan.

e The words Colorado and State
mean the State of Colorado.

Table of Contents

I. General Information
II. What action is EPA proposing?
III. What is the background of this action?
IV. What is EPA’s evaluation of the SIP
revision?
A. Procedural Requirements
B. Monitoring
C. Emission Inventories
D. Photochemical Grid Modeling
E. Modeled Attainment Demonstration
F. Weight of Evidence
G. Specific OAP Language
H. SIP Control Measures
I. Transportation Conformity
V. Consideration of Section 110(l) of the CAA
VI. Proposed Action
VII. Statutory and Executive Order Reviews

1. General Information

What should I consider as I prepare my
comments for EPA?

1. Submitting CBI: Do not submit CBI
to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a

copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
the Code of Federal Regulations (CFR)
pursuant to 40 CFR part 2.

2. Tips for Preparing Your Comments:
When submitting comments, remember
to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

o Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
CFR part or section number.

o Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

IT. What action is EPA proposing?

As enumerated below, EPA is
proposing various actions on Colorado’s
proposed revisions to its State
Implementation Plan (SIP) that it
submitted to EPA on June 18, 2009, to
ensure attainment of the 1997 ozone
National Ambient Air Quality Standards
(NAAQS) in the Denver Metro Area/
North Front Range (DMA/NFR)
nonattainment area. The DMA/NFR
nonattainment area includes Adams,
Arapahoe, Boulder, Broomfield, Denver,
Douglas, and Jefferson Counties, and
portions of Larimer and Weld Counties
(40 CFR 81.306).

Colorado’s proposed SIP revisions
consist of the following parts:

e 8-Hour Ozone Attainment Plan
(OAP), which includes monitoring
information, emission inventories, a
modeled attainment demonstration
using photochemical grid modeling, a
weight of evidence analysis, and 2010
motor vehicle emissions budgets
(MVEBEs) for transportation conformity.

¢ Revisions to Regulation Number 3,
Parts A, B, and C.

¢ Revisions to Regulation Number 7.

e Revisions to Colorado’s Ambient
Air Quality Standards Regulation.

We are proposing to approve
Colorado’s 2010 attainment
demonstration for the 1997 8-hour
ozone NAAQS. We are proposing to
approve the motor vehicle emissions
budgets contained in the OAP. We are
proposing to approve all other aspects of
the OAP, with the following limited
exceptions: we are proposing to
disapprove the last paragraph on page
IV-1 and the first paragraph on page IV—-
2 of the OAP, we are proposing to
disapprove the words “federally
enforceable” in the second to last
paragraph on page V-6 of the OAP, and
we are proposing to disapprove the
reference to Attachment A in the OAP’s
Table of Contents and on page IV-3 of
the OAP.

We are proposing to approve the
revisions to Colorado Regulation
Number 3, Parts A and B. We are
proposing to disapprove the revisions to
Colorado Regulation Number 3, Part C.

We are proposing to approve the
following portions of the revisions to
Colorado Regulation Number 7:

e Revisions to Sections I through XI,
except for Colorado’s repeal of Section
ILD.

e Revisions to Sections XIII through
XVI

We are proposing to disapprove the
following portions of the revisions to
Colorado Regulation Number 7:

¢ Colorado’s proposed repeal of
Section IL.D.

¢ Revisions to Section XII.

We are proposing to disapprove the
revisions to Colorado’s Ambient Air
Quality Standards Regulation.

The provisions we are proposing to
approve meet the requirements of the
CAA and our regulations, including 40
CFR 81.300(e)(3)(ii)(D). The provisions
we are proposing to disapprove are
inconsistent with CAA requirements
and our regulations. The specific bases
for our proposed actions and our
analyses and findings are discussed in
this proposed rulemaking. Technical
information that we rely upon in this
proposal is contained in the State’s
technical support document (TSD). The
TSD is available on-line at http://
www.regulations.gov, Docket No. EPA—
R08—-0OAR-2010-0285.

III. What is the background of this
action?

On July 18, 1997, EPA promulgated a
revised 8-hour ozone standard of 0.08
parts per million (ppm) (62 FR 38855).
Ozone is formed from the
photochemical reaction of nitrogen
oxides (NOx) with volatile organic
compounds (VOCs). Under EPA
regulations (40 CFR part 50, Appendix
1), the 1997 0.08 ppm 8-hour ozone
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NAAQS is attained when the 3-year
average of the annual fourth highest
daily maximum 8-hour average ambient
ozone concentrations is less than or
equal to 0.08 ppm. Forty CFR part 50,
Appendix I, section 2.3, directs that the
third decimal place of the computed 3-
year average be rounded, with values
equal to or greater than 0.005 rounding
up. Thus, under our regulations, a
computed 3-year average ozone
concentration of 0.085 ppm is the
smallest value that is considered to be
greater than 0.08 ppm and a violation of
the standard.

On April 30, 2004, we designated
areas as attaining or not attaining the
1997 8-hour ozone NAAQS. As part of
that rule, we deferred the effective date
of a designation as nonattainment for
multiple areas of the country, including
the DMA/NFR area. These areas, which
were called Early Action Compact
(EACs) areas, agreed to follow a program
to achieve early reduction of emissions
necessary to attain the 1997 8-hour
standard in order to attain that standard
no later than December 31, 2007 (69 FR
23857). Because the DMA/NFR area
violated the 1997 8-hour standard
during the summer of 2007, the
nonattainment designation for the area
became effective on November 20, 2007.

Our regulations addressing EAC areas
that failed to attain the 1997 8-hour
ozone standard by December 31, 2007
(40 CFR §81.300(e)(3)(ii)(D)) required
that Colorado submit an attainment
demonstration SIP for the 1997 8-hour
standard. Colorado submitted its revised
attainment demonstration SIP for the
DMA/NFR area on June 18, 2009.

IV. What is EPA’s evaluation of the SIP
revision?

A. Procedural Requirements

The CAA requires that states meet
certain procedural requirements before
submitting SIP revisions to EPA.
Specifically, section 110(a)(2) of the
CAA requires that states adopt SIP
revisions after reasonable notice and
public hearing.

The Colorado Air Quality Control
Commission (AQCC) provided notice in
the Colorado Register on October 10,
2008 and held a public hearing on the
SIP revision on December 11 and 12,
2008. The Colorado AQCC adopted the
SIP revision on December 12, 2008. The
SIP revision became State effective on
January 30, 2009.1 Colorado met the
CAA’s procedural requirements for
reasonable notice and public hearing.

1 State revisions to the SIP do not become
federally effective unless and until they are
approved by EPA. 40 CFR 51.105.

B. Monitoring

The monitoring section of the OAP
provides information with respect to the
location of ozone monitors in Colorado
(from southern Metropolitan Denver to
northern Fort Collins, including Rocky
Mountain National Park); the State’s
ambient air quality data assurance
program; a description and commitment
for continued operation of the ozone
monitoring network; and relevant 8-
hour average ozone monitoring data and
recovery rates from 2000 through
September 2008.

Ozone monitoring data was collected
following 40 CFR part 58; EPA’s
“Quality Assurance Handbook for Air
Pollution Measurement Systems, Vol.
II—Ambient Air Quality Monitoring
Program”; the Colorado Air Pollution
Control Division’s (APCD) Quality
Management Plan and Quality
Assurance Project Plan documents; and
Colorado’s Federally-approved
monitoring SIP (September, 23, 1993, 58
FR 49435).

Data for 2005-2007 and 2006—2008
reflect violations of the 8-hour ozone
NAAQS at the Rocky Flats North
monitor (values of 0.085 and 0.086 ppm,
respectively). Monitoring data are used
as a basis for photochemical grid
modeling in the attainment
demonstration, a process described
below. In the OAP, Colorado indicates
that it will continue to operate an
appropriate air quality monitoring
network in accordance with 40 CFR part
58.

C. Emissions Inventories

In the OAP, Colorado presents three
different emissions inventories for the
DMA/NFR nonattainment area: 2006
base case, 2010 base case, and 2010
control case. The inventories, in tons
per summer day, represent emissions
estimates for all source categories
during a typical summer day when
ozone formation is pronounced. The
emissions inventories catalog NOx and
VOC emissions because these pollutants
are precursors to ozone formation.

The 2006 base case inventory is the
“base year” inventory for the attainment
demonstration. Base year inventories are
developed to help determine the
emissions reductions needed to
demonstrate attainment of the NAAQS.
A base year emissions inventory serves
as the starting point for attainment-
demonstration air quality modeling and
for determining the need for additional
SIP control measures.

Using 2006 as the base year emissions
inventory ensures that the inventory
reflects one of the years used for
calculating the design value that
resulted in the area’s nonattainment
designation. The design value is the 3-
year average of the annual fourth
highest daily maximum 8-hour average
ozone concentration (see 40 CFR part
50, Appendix D). In Colorado’s case, the
Denver area was violating the ozone
standard during the period of 2005—
2007, and, therefore, the nonattainment
designation became effective.

The 2010 base case emissions
inventory assumes the same federally
enforceable control measures that were
in place in 2006 and all federally
enforceable control measures that
became effective after 2006. These
control measures are described at pages
II-1 through ITI-3 of the OAP. As
described in greater detail below,
Colorado was able to demonstrate
attainment in 2010 based on the 2010
base case emissions inventory.

The 2010 control case emissions
inventory assumes the adoption and
implementation of additional control
measures beyond the measures assumed
for the 2010 base case. These additional
control measures are described at page
V-10 of the OAP (2008 State-only
revisions to Regulation Number 11 that
tightened tailpipe standards, 2008 State-
only revisions to Regulation Number 7
that required low-bleed devices for
pneumatic controllers, an increase in
the system-wide reduction of
condensate tank VOC emissions from
75% to 81% in 2010, and 7.8 psi RVP
gasoline in the NFR area). While
Colorado was able to demonstrate
attainment without these additional
control measures, Colorado modeled the
2010 control case emissions inventory
to determine whether additional
reductions in ozone precursors (NOx
and VOCs) beyond the 2010 base case
would result in further reductions of
ozone.

The three emissions inventories
discussed above (i.e., 2006 base case
emissions inventory, 2010 base case
emissions inventory, and the 2010
control case emissions inventory) were
developed using EPA-approved
guidelines for stationary, mobile, and
area/off-road emission sources. Point
source emissions data were self-reported
to the State by individual sources. On-
road mobile source emissions data were
estimated using EPA models (MOBILE6)
and Vehicle Miles Traveled (VMT) data.
Area/off-road vehicle emissions were
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developed using demographic
information. Future emissions were
projected through the use of economic

growth modeling and analysis. Table 1
shows the emissions by source category,

in tons per day (tpd), from the three
emission inventories.

TABLE 1—EMISSIONS INVENTORY DATA FOR SPECIFIC SOURCE CATEGORIES

2006 Base 2010 Base 2010 Control
Source Category (tons/avg. episode day)
NOx VOC NOx vOC NOx VOC
Point Sources:
Electric Generation Units ..... 55.6 0.7 58.5 1.6 58.5 1.6
External Combustion Boilers 9.5 0.4 10.0 0.5 10.0 0.5
Industrial Processes ........cccccceeeeenn. 12.5 10.2 14.0 11.0 14.0 11.0
Petroleum and Solvent Evaporation . 0.3 19.0 0.3 22.0 0.3 22.0
(13- TSSOSO PRSPPI 3.1 1.8 3.6 2.0 3.6 2.0
Point Sources SUbtOtal .........ccccuiiiiiiee e 81.0 32.1 86.4 37.0 86.4 37.0
Oil and Gas Point & Area Sources:
CoNAENSALE TANKS ..ccueiiieiiiiieeteee ettt e st e e ssae e e sntee e sneeeesnneeesnnneaes | eesseeeeanes 126.5 | coeeeeee. 129.6 | ceeeenen. 105.6
Other O&G Point Sources ............. 22.6 6.8 23.6 8.6 23.6 8.6
Pneumatic DeviCes (Ar€a SOUICE) .....cc.eeeiieeeiiiiiieeiieeeesieeeeseeeesneeeesseeessseesesneeeeses | veeeesnes 248 | oo 311 | e 12.0
Unpermitted Fugitives (Area SOUICES) .......cceiiiiiiiriiieiieeiie e seeenies | seeesieenns 16.2 | e 204 | s 20.4
(@ (g L= g N == T o U (o= RS RT 171 10.8 225 13.7 22.5 13.7
O&G Point & Area Sources Subtotal .........cccoccieeiiiiiiiiiie e 39.7 185.2 46.2 203.3 46.2 160.1
Area Sources
Personal Care ProdUCES ........ccceeoiiiieiiiieccieee et e e e ee e et e e snre e e enae e e saneeeenes 71 7.0 | e 7.0
Household Products .........cccecuennee 21.4 17.9 | e 17.9
Automotive Aftermarket Products .. 11.9 1830 | oo 13.0
Architectural Coatings ........ccccviiiiiiiiii e | e 20.1 | s 16.8 | oo 16.8
N[ - USRS 7.4 1.3 8.2 1.5 8.2 1.5
Railroad .......ccoeevieeieecie e 12.8 0.5 13.8 0.6 13.8 0.6
Other Coatings/Pesticides/COOKING/MISC .........ceriieeriieeniirienieseee e sreenens | eeeenseenes 3.9 | 41 | . 41
Area Source SUbtOtal ........cocouiiiiiiie e e 20.2 66.3 22.1 61.0 22.1 61.0
Non-Road Mobile Sources:
Agricultural EQUIPMENT ...t 7.0 0.9 6.3 0.7 6.3 0.7
Airport Equipment .......... 0.7 0.1 0.6 0.1 0.6 0.1
Commercial Equipment ..........cc.c...... 53 6.2 5.1 7.0 5.1 7.0
Construction and Mining Equipment 35.7 55 31.2 4.5 31.2 4.5
Industrial Equipment .........ccccceeeiiiiines 10.5 2.4 6.9 1.4 6.9 14
Lawn and Garden Equip. (Commercial) .. 9.4 35.9 8.9 28.1 8.9 28.1
Lawn and Garden Equip. (Residential) ... 1.2 7.5 1.2 11.8 1.2 11.8
Boats/Recreational EQUID/MISC .........ccoiiiiiiiiieiiiieieseee e 0.7 6.9 0.8 7.8 0.8 7.8
Non-Road Mobile Source Subtotal ..........ccccceeiiiiiiiiiieieee e 70.5 65.3 61.0 61.3 61.0 61.3
On-Road Mobile Sources Subtotal ...........ccoiiiiiiiiiei e 165.5 129.7 122.9 109.2 118.9 106.0
Anthropogenic Subtotal ............cccciiiiiiiiii e 376.8 478.6 338.5 471.8 334.6 425.4
Biogenic SUDLOtal .........cccoiiiiiiii 53.0 694.0 53.0 694.0 53.0 694.0
LI 12| PSRRI 429.8 | 1172.6 391.5 | 1165.8 387.6 | 11194

Colorado employed EPA guidelines
for rule effectiveness when preparing
these emission inventories. Rule
effectiveness, expressed as a percentage,
represents the ability of a regulatory
program to control point sources to
achieve emissions reductions. Based on
control strategies for the oil and gas
source category, Colorado used 83
percent for rule effectiveness. A rule
effectiveness of 83 percent discounts the
emissions reductions from the control
measures by 17 percent. Based on
Colorado’s analysis, which considered

compliance rates with existing control
measures, EPA finds that a value of 83
percent is reasonable for rule
effectiveness for oil and gas control
measures. For further detail regarding
Colorado’s analysis, the reader should
refer to Colorado’s TSD.

For oil and gas point and area sources,
the 2010 control case inventory reflects
a 43.2 tpd reduction in VOC emissions
as compared to the 2010 base case
inventory. For on-road mobile sources,
the 2010 control case inventory reflects
a 3.2 tpd reduction in VOC emissions as

compared to the 2010 base case
inventory.

D. Photochemical Grid Modeling

Colorado conducted photochemical
grid modeling (hereafter referred to as
“modeling”) to demonstrate that the
emissions control strategy leads to
attainment of the NAAQS by 2010. The
modeling followed EPA’s
photochemical modeling guidance
(Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for
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Ozone, PM2.5, and Regional Haze, EPA—
454/B-07-002, April 2007).

The attainment demonstration
modeling utilized the Comprehensive
Air-quality Model with extensions
(CAMXx), Sparse Matrix Operating
Kernel Emissions (SMOKE) system, and
Mesoscale Model 5 (MM5). Colorado
applied these models to data from June
2006 and July 2006. These models were
set up using a nested 36/12/4 kilometer
(km) domain structure. The 36 km
domain covering most of North America
was used to generate boundary
conditions (BCs) for the 12 km modeling
domain. CAMx was then used to
simulate ozone formation within the 12/
4 km modeling domain. The CAMx
simulation, sensitivity, and control
strategy evaluations runs were made on
the 12/4 km modeling domain.

EPA guidance recommends that
model performance be tested against
certain performance goals. Model
performance testing is used to
determine the model’s reliability in
projecting future year ozone
concentrations. Using meteorological
and emissions data from a historical
base period, ozone concentrations
predicted by the model are compared to
monitored ozone concentrations to
determine model performance.

EPA’s modeling guidance emphasizes
the use of graphical and diagnostic
evaluation techniques to assure that the
modeling captures the correct chemical
regimes and emission sources that result
in high ozone concentrations (i.e.,
assuring that the model is getting the
right answer for the right reason).
Colorado’s model performance
evaluation included such graphical and
diagnostic evaluation techniques. In
addition, EPA modeling guidance
includes three numerical performance
goals that are useful in evaluating ozone
models as part of the attainment
demonstration. These include: unpaired
accuracy of the peak <+20%; normalized
mean bias <+15%; and normalized mean
gross error <35%.

Using a June 1 through July 30, 2006
episode period, Colorado calculated the
mean normalized bias and gross error
statistical measures using all the
predicted and observed hourly ozone
pairs, matched by time and location, for
which the observed ozone was equal to
or greater than 0.060 ppm. The
evaluation showed that the modeling
achieved the “Unpaired Accuracy of the
Peak” performance goal of <+20% for 58
of the 60 simulation days of the episode
(i.e., 97% of the modeled days). There

were 58 days rather than 60 with bias
and error comparisons during the
episode period because two days had no
observed ozone values greater than
0.060 ppm; thus, no statistics could be
calculated for those two days. Of the 58
days, 50 days (or 86%) achieved EPA’s
<+15% performance for mean
normalized bias and all of them
achieved EPA’s performance goal for
mean normalized gross error.

The CAMx model also exhibited very
good agreement for VOC/NOx ratios on
most days, indicating that the model
was simulating the correct chemical
regimes. The performance of the CAMx
model in predicting ozone
concentrations, and precursor
concentrations, met EPA’s guidelines for
model performance. The model outputs
were consistent with the day-to-day
patterns of observed data, with low bias
and error. EPA concurs with Colorado’s
assessment that the model was properly
set up, met EPA performance
requirements, and was appropriately
used in its application.

E. Modeled Attainment Demonstration

The modeled attainment
demonstration for ozone is one in which
model estimates are used in a relative
sense rather than absolute sense. That
is, we take the ratio of the model’s
future (2010) to current (2006)
predictions at ozone monitors in the
DMA/NFR area. We call these ratios
“Relative Response Factors” (RRFs).
Future ozone concentrations are
estimated at existing monitoring sites by
multiplying a modeled RRF at locations
near each monitor by the observation-
based, monitor-specific, baseline design
value. The resulting predicted future
concentrations are then compared with
the 1997 0.08 ppm 8-hour ozone
NAAQS. If the predicted future
concentrations of ozone are lower than
0.08 ppm at all monitors, attainment is
demonstrated. The test for ozone is
based on the calculation of a single
mean ozone RRF for each monitor.

Table 2, below, summarizes the
estimated concentrations within the
Colorado 4 km grid domain for
Colorado’s 2006 base case, 2010 base
case, and final 2010 control measure
case modeling. The final 2010 control
measure case is not the same as the 2010
control case discussed in section III.C of
this action, above. Unlike the 2010
control case, the final 2010 control
measure case does not include emission
reductions from State-only measures.
Also, at the time Colorado prepared the

2010 control case inventory, the AQCC
had not yet adopted final changes to
Regulation Number 7. The final changes
included greater system-wide
condensate tank VOC reductions in
2010—85% instead of 81%—and
additional control requirements.
Colorado used the final adopted version
of Regulation Number 7 to create a final
2010 control measure case inventory
and then modeled that inventory. For
further details, see page V-7 of the OAP
and Appendix I of Colorado’s TSD.

Table 2, below, displays three
scenarios: (1) 2005—2007 8-hour ozone
concentration Current Design Values
(DVCQ); (2) projected 2010 base case 8-
hour ozone concentration Future Design
Values (DVF); and (3) final 2010 control
measure case 8-hour ozone
concentration DVFs. Per EPA guidance,
the first set of DVFs in Table 2 (columns
4 and 5) are shown in ppm to the third
decimal place, with additional digits to
the right truncated, for comparison with
the NAAQS. (See 40 CFR part 51,
Appendix W, section 7.2.1.2, 40 CFR
part 50, Appendix I, section 2.1.1, and
Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for
Ozone, PM2.5, and Regional Haze, EPA—
454/B—07-002, April 2007.) The last set
of DVFs (columns 6 and 7) are displayed
to the nearest .0001 of a ppm. Although
not relevant to determining attainment
of the NAAQS, Colorado included these
last columns as part of its evaluation of
model performance, to attempt to
distinguish any differences in the ozone
projections between the 2010 base case
and final 2010 control measure
modeling and as part of its weight of
evidence analysis.

The maximum projected 8-hour ozone
design value for the 2010 base case and
final 2010 control measure case is 0.084
ppm at the Rocky Flats North and Fort
Collins West monitoring sites. Because
all projected 2010 8-hour ozone design
values are below 0.085 ppm, the 2010
base case and final 2010 control
measure case both pass the modeled
ozone attainment demonstration test.
However, because there are four
monitoring sites with projected 2010
DVFs of 0.082 ppm or higher (0.084
ppm at Rocky Flats North and Fort
Collins West, 0.083 ppm at Chatfield,
and 0.082 ppm at NREL), EPA’s
modeling guidance indicates a “weight
of evidence” (WOE) analysis should be
performed.
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TABLE 2—PROJECTED 2010 8-HOUR OzONE DVFs FOR THE 2010 BASE CASE AND FINAL 2010 CONTROL MEASURE

CASE
2010 DVF (EPA Guidance) 2010 DVF (nearest 0.0001
_ DVC (ppm) ppm)
Monitor name County (20(()5—2())07) Final ol Final ol
m inal contro inal contro

PP Base case measure case Base case measure case
WEIDY .o Adams .......... 0.070 0.070 0.070 0.0702 0.0702
Highland ................. Arapahoe ..... 0.078 0.077 0.077 0.0773 0.0773
S. Boulder Creek .... Boulder ......... 0.081 0.080 0.080 0.0808 0.0807
Denver-CAMP ..o Denver ......... 0.056 0.056 0.056 0.0560 0.0560
Carmiage ..o Denver ......... 0.074 0.074 0.074 0.0741 0.0741
Chatfield State Park ........c.ccccceeverivenvneennn. Douglas ........ 0.084 0.083 0.083 0.0834 0.0834
USAF Academy ........cccceveeieeeieeniieiieenns El Paso ........ 0.073 0.072 0.072 0.0720 0.0720
Manitou Springs ......cccecvevervenenieieneeee El Paso ........ 0.074 0.073 0.073 0.0737 0.0737
Arvada ..o Jefferson ...... 0.079 0.079 0.079 0.0792 0.0791
WEICh .. Jefferson ...... 0.075 0.075 0.075 0.0750 0.0750
Rocky Flats North ........ccoceeviiniiiiiiiiceee, Jefferson ...... 0.085 0.084 0.084 0.0849 0.0849
NREL oo Jefferson ...... 0.082 0.082 0.082 0.0823 0.0822
Fort Collins West—Note: DVC based on | Larimer ......... 0.086 0.084 0.084 0.0849 0.0848

two years of measured data.

Fort Collins .....occvevieeiicieeieeeeee e Larimer ......... 0.074 0.073 0.073 0.0730 0.0730
Greeley Weld Tower .. Weld ............. 0.078 0.077 0.077 0.0777 0.0775
Gunnison .......cccceeueeee. Gunnison ...... 0.068 0.067 0.067 0.0678 0.0678
Larimer ..o s Larimer ......... 0.076 0.075 0.075 0.0752 0.0752

For values that Colorado reported to
the nearest 0.0001 of a ppm, the
maximum projected DVF for the 2010
Base Case is 0.0849 ppm at both the
Rocky Flats North and Fort Collins West
monitoring sites (see Table 2).
According to Colorado’s modeling,
Colorado’s final 2010 control measures
would reduce the DVF at the Fort
Collins West monitoring site by 0.0001
ppm (to 0.0848 ppm) and would have
no effect at the Rocky Flats North
monitoring site (0.0849 ppm). Overall,
Colorado’s modeling projected that
Colorado’s final 2010 control measures
would reduce the 2010 DVF by 0.0001
ppm at four sites and by 0.0002 ppm at
one site, with the remainder of the
monitoring sites having identical DVFs
for the 2010 base case and final 2010
control measure case. The largest ozone
reduction due to Colorado’s final 2010
control measures (0.0002 ppm) was
projected to occur at the Weld County
Tower monitoring site (Greeley), which
is expected given the proximity of the
monitor to the oil and gas developments
in Weld County. Weld County is where
the largest VOC emission reductions
would occur due to Colorado’s final
2010 control measures for condensate
storage tanks. These results are
consistent with Colorado’s 2010
sensitivity modeling, which found that
proposed oil and gas emission controls
would have a bigger impact on ozone
concentrations at Fort Collins West than
Rocky Flats North.

Based on our analysis, we are
proposing approval of Colorado’s
modeled attainment demonstration.
Both the 2010 base case modeling and

the final 2010 control measure case
modeling show that the DMA/NFR area
will attain the 8-hour ozone NAAQS by
2010. However, because we are
proposing to disapprove Colorado’s
revisions to Regulation Number 7,
Section XII, which Colorado relied on in
its final 2010 control measure modeling,
our proposed approval of Colorado’s
attainment demonstration is based on
the 2010 base case modeling.

Because Colorado’s modeling
demonstrates attainment in 2010 based
on existing SIP-approved measures, and
it is now 2010, such SIP-approved
measures represent all measures
necessary to demonstrate attainment as
expeditiously as practicable as per
section 172 of the CAA. Additional
control measures would not advance the
attainment date.

F. Weight of Evidence

As noted above, since four monitors
(Rocky Flats North, Fort Collins West,
Chatfield, and NREL) modeled
concentrations that fall into the range of
0.082 to 0.087 ppm, a weight of
evidence (WOE) analysis is
recommended by EPA (see “Guidance
on the Use of Models and Other
Analyses for Demonstrating Attainment
of Air Quality Goals for Ozone, PM2.5,
and Regional Haze,” EPA-454/B-07—
002, April 2007). A WOE analysis
involves one or more supplemental
analyses to enhance the assessment of
whether the planned emissions
reductions will result in attainment of
the 1997 0.08 ppm 8-hour ozone
NAAQS. The WOE analysis includes:
Monitoring and emission inventory

trend analysis; review of the conceptual
model for ozone formation along the
North Front Range; additional modeling
metrics; alternative attainment test
methods; and assessment of the efficacy
of Colorado’s SIP-approved regulations,
state-only regulations, and voluntary
control measures. The WOE analysis is
then used to determine if the four
monitors that modeled ozone
concentrations in the range of 0.082 to
0.087 ppm are expected to demonstrate
attainment of the NAAQS.

Our review of the WOE analysis
identified a number of key points that
provide further evidence that the
modeling is reliable and that the DMA/
NFR area will attain the NAAQS. First,
although individual concentrations have
been highly variable, the aggregate trend
in weather-corrected 4th maximum time
series suggests ozone levels have been
flat from 2004 through 2008. The WOE
analysis suggests that ozone levels are
not trending upward in the DMA/NFR
and that the modeling conclusions are
reasonable. Second, the WOE analysis of
the weekend-weekday effect 2 related to
potential disbenefits from NOx
reductions shows a stronger effect in the
DMA and a weaker effect in outlying
areas. This spatial pattern is consistent
with the localized NOx disbenefit
predicted by the photochemical grid
modeling; thus, this aspect of the WOE

2 Some urban areas show higher ozone levels on
weekends. Some studies indicate that this increase
in ozone concentrations may result from decreased
weekend NOx emissions due to fewer trucks on the
road and differences in the distribution of
emissions. Under certain conditions, NOx acts to
reduce ozone concentrations.
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analysis supports the validity of the
modeling. Third, within the DMA,
potential increases in ozone
concentrations due to NOx emissions
reductions from the federal motor
vehicle control program do not appear
significant and should not threaten the
NAAQS. At monitoring locations
outside the DMA, the WOE analysis
suggests that reductions in NOx
emissions will reduce ozone, possibly
with greater efficiency than VOC
reductions. Fourth, the WOE analysis
includes other modeled metrics that
indicate reductions by 2010 in total
ozone, grid cells over 0.080 and 0.085
ppm 8-hour ozone, and grid cell-hours
over 0.080 and 0.085 ppm ozone based
on the various control scenarios. For
example, these metrics indicate a
reduction in total ozone and grid cells
greater than 0.085 ppm between the
2006 and 2010 base cases of 21% and
14%, respectively. This suggests that the
changes in emissions between the 2006
and 2010 base cases will reduce or have
reduced ozone concentrations.

EPA finds the WOE analysis provides
further support to the photochemical
grid modeling, and the modeling and
WOE support a determination that the
area will attain the 1997 0.08 ppm
8-hour ozone NAAQS by 2010.

G. Specific OAP Language

We are proposing to disapprove the
last paragraph on page IV-1 and the first
paragraph on page IV-2 of the OAP
because these paragraphs indicate that
the OAP revises Section XII of
Regulation Number 7 as part of the SIP.
We are proposing to disapprove revised
Section XII of Regulation Number 7, and
approval of this language in the OAP
would potentially conflict with our
proposed disapproval of revised Section
XII. We are proposing to disapprove the
words “federally enforceable” in the
second to last paragraph on page V-6 of
the OAP for the same reason. The
language in question reads, “AQCC
action on December 12, 2008 adopted a
federally enforceable SIP control
measure revising Regulation No. 7
* * *” Only our approval can make the
revisions federally enforceable.

Elsewhere, the OAP discusses
“adopted SIP control measures” or
provisions that will be part of the SIP.
We interpret these various references as
reflecting the AQCC’s intent to submit
the referenced regulations to us for
approval and not as an indication that
they are already part of the federally
approved SIP or that our approval of the
OAP alone will make the referenced
regulations part of the federally
approved SIP. We are acting on the

referenced regulations as separate
elements.

We are also proposing to disapprove
the reference to Attachment A in the
OAP’s Table of Contents and on page
IV-3 of the OAP because Attachment A
was not submitted to us with the OAP
and because the revisions referenced as
being included in that Attachment A
(revisions to Regulation Number 7,
Regulation Number 3, and the Ambient
Standards Regulation) were submitted
to us separately for our action. As noted,
we are acting on the revisions to those
regulations as separate elements in this
action.

H. SIP Control Measures

Colorado Regulation Number 3

Colorado submitted revisions to
Regulation Number 3, Parts A, B, and C,
along with the OAP. Among other
things, Part A requires stationary
sources to submit Air Pollutant
Emission Notices (APENs) to Colorado
before emitting pollutants. A source’s
APEN must include information about
location and nature of the source and
expected emissions. Part A also contains
various exemptions from APEN filing.
Colorado’s proposed revisions to Part A
would remove several of these
exemptions from the regulation. This
would subject the specified source
categories to APEN filing and potential
regulation under Regulation Number 7,
which uses the APEN-filing threshold in
Regulation Number 3, Part A, as the
trigger for applicability of various
requirements.

Regulation Number 3, Part B, contains
construction permit requirements for
stationary sources. Part B also contains
various exemptions from minor source
construction permit requirements. Part
B contains a generic exemption for
sources that are not required to file an
APEN. Colorado recognized that its
proposed removal of the APEN-filing
exemption for certain sources under
Part A would also have the effect of
subjecting those sources to minor source
construction permit requirements under
Part B. For four types of sources,
Colorado determined that this would
not be appropriate and adopted a
revision to Part B that would continue
to exempt these four types of sources
from minor source construction
permitting. The premise behind all the
minor source construction permitting
exemptions in Part B is that the
emissions from the specified sources are
deemed to have a negligible impact on
air quality.

Regulation Number 3, Part C, contains
Colorado’s operating permit
requirements. Colorado submitted

proposed revisions to Part C that remove
certain oil and gas activities from Part
C’s insignificant activity exemption.

For the reasons discussed below, we
are proposing to approve Parts A and B.

The proposed revisions to Regulation
Number 3, Part A, eliminate provisions
that exempt the following specific types
of oil and gas-related emission points
from the APEN requirements: Petroleum
industry flares with emissions of less
than 5 tons per year, specified crude oil
truck loading equipment, oil and gas
production wastewater, crude oil
storage tanks, surface water storage
impoundments for certain oil
production wastewater, and condensate
storage tanks where production through
the tank amounts to less than 730
barrels per year. The elimination of
these exemptions means that the facility
will need to file APENs with the State,
which should allow Colorado to collect
more accurate inventory information
regarding emissions related to oil and
gas operations. This would also subject
the specified source categories to the
condensate storage tank VOC control
requirements of Regulation Number 7,
Section XII, which uses the APEN-filing
threshold in Regulation Number 3, Part
A, as an applicability threshold.

The proposed revisions to Regulation
Number 3, Part B maintain an existing
exemption from minor source
construction permitting requirements
for certain emission points. The
emission points consist of certain
petroleum industry flares with
emissions less than 5 tons per year,
crude oil truck loading equipment and
condensate truck loading equipment, oil
and gas production wastewater, and
crude oil storage tanks. As noted above,
under the current SIP-approved version
of Regulation Number 3, Part B, any
emission points exempt from filing
APENSs are also exempt from minor
source construction permit
requirements. See Regulation Number 3,
Part B, Section I11.D.1.a, as contained in
the EPA-approved SIP at https://
yosemite.epa.gov/R8/R8Sips.nsf/e5e850
cc767bc8b3872573a9004cad73/75¢c2
d810353a706a87256b7b0066624d?Open
Document. Thus, approval of Colorado’s
proposed revisions to Part B would not
change the status quo with regard to
construction permitting requirements
for these emission points.

The revisions to Parts A and B make
the SIP more stringent by subjecting
additional emission sources to reporting
requirements. We are proposing to
approve these revisions because they
strengthen the SIP.

Regarding Part B of Regulation
Number 3, we note that there is a
discrepancy between the numbering of
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the submitted revisions and the EPA-
approved SIP. Colorado added new
Sections II.D.1.k, 1, m, and n to Part B
to specify the four types of emissions
points that will continue to be exempt
from minor source construction
permitting requirements. However, in
the current EPA-approved SIP, Section
II1.D.1 of Part B lists the types of
emissions points that are exempt from
minor source construction permitting
requirements.? These emissions points
are listed in Sections III.D.1.a through j.
For purposes of this action, we are
interpreting Colorado’s proposed
revisions to Part B, in the form of
Sections I1.D.1.k through n, as being an
addition to Section II1.D.1, and
following immediately after Section
1I1.D.1.j of Part B of the EPA-approved
SIP. As part of our final rulemaking
action, we will craft appropriate
regulatory language to effectuate our
interpretation.

EPA is proposing to disapprove
Colorado’s proposed revisions to
Regulation Number 3, Part C. As noted
above, Regulation Number 3, Part C,
contains Colorado’s operating permit
regulations, which we do not approve
into the SIP. Instead, we approve
operating permit regulations under our
operating permit regulations at 40 CFR
part 70. Thus, we intend to consider
approval of Colorado’s proposed Part C
revisions pursuant to our part 70
regulations at such time as Colorado
submits an appropriate request under 40
CFR 70.4(i). The revisions are
meaningless absent their regulatory
context, and that regulatory context is
not part of the EPA-approved SIP and is
not incorporated by reference into 40
CFR part 52. Instead, the approval status
of Colorado’s part 70 program is
reflected in 40 CFR part 70, Appendix
A. Thus, because we are obligated to act
on the State’s SIP submission, we plan
to disapprove these revisions as a
revision to the SIP. If the State requests
to withdraw Part C from the SIP revision
prior to the time we take final action, we
would not be obligated to take final
action because Part C would no longer
be pending before the Agency as a SIP
revision. Additionally, if requested by
the State, we will separately consider
these revisions as a revision to the
approved operating permit program for
the State.

Colorado Regulation Number 7

Regulation Number 7 contains various
requirements intended to reduce

3Colorado previously submitted revisions to Part
B that contain changes to the numbering of Part B
provisions; we will be acting on those revisions
separately.

emissions of ozone precursors. These
are in the form of specific emission
limits applicable to various industries
and generic Reasonably Available
Control Technology (RACT)
requirements. EPA approved the repeal
and re-promulgation of Regulation
Number 7 in 1981 (46 FR 16687, March
13, 1981) and has approved various
revisions to parts of Regulation Number
7 over the years. Most recently, in 2008
EPA approved revisions to the control
requirements for condensate storage
tanks in Section XII (73 FR 8194,
February 13, 2008).

Colorado submitted proposed
revisions to Regulation Number 7 along
with the OAP. On November 18, 2009,
Colorado corrected the version of
Regulation Number 7 it had submitted
to reposition the words “State Only” in
various sections of Regulation Number
7.

Colorado made substantive revisions
to certain limited parts of Regulation
Number 7, particularly Section XII, and
also made non-substantive revisions to
numerous parts of the regulation. For
ease of consideration, Colorado
submitted the full text of Regulation
Number 7 as a SIP revision for our
approval (with the exception of
provisions designated “State Only”). We
are only seeking comment on Colorado’s
proposed changes to the SIP-approved
version of Regulation Number 7, which
are described below; we do not view
this rulemaking as re-opening our past
approval of the portions of the
regulation that were not substantively
modified by the State as part of this
submission.

As noted above, Colorado designated
various parts of Regulation Number 7
“State Only” and in Section I.A.1.c
indicated that sections designated “State
Only” are not federally enforceable. Our
interpretation is that provisions
designated “State Only” have not been
submitted to us for approval since one
of the key purposes of a SIP approval is
to make the submitted regulations
federally enforceable. Instead, we
interpret these provisions to have been
submitted for informational purposes.
Hence, we are not proposing to act on
the portions of Regulation Number 7
designated “State Only” and do not
discuss them further unless they impact
the portions of the regulation that
Colorado intended to be federally
enforceable.

Analysis of Regulation Number 7
Changes by Section

Section I:

Section I contains applicability
provisions, definitions of new and
existing sources, and related provisions.

Except for minor clerical changes,* this
section remains unchanged from the
current SIP-approved version. Thus, we
are proposing to approve the changes to
conform the SIP to Colorado’s
regulation.

Section II:

Section II contains general provisions.
Section II.A contains definitions. The
State alphabetized the definitions
Otherwise, the definitions are
unchanged. The State made minor
clerical changes to Section II.B, which
contains an exemption for emissions of
organic compounds having negligible
photochemical reactivity. The State
made minor clerical changes to Section
II.C, which contains generic RACT
requirements.

Section II as submitted reflects
Colorado’s repeal of Sections IL.E and F.
Colorado had previously submitted
Sections ILE and F to us for approval,
but we never acted on them. Section ILE
would have allowed Colorado to
approve alternative emission control
plans, compliance methods, test
methods, and test procedures without
EPA approval of a source-specific SIP
revision. However, subsequent to
submitting Section ILE to us, Colorado
repealed it (in November 2003). Section
IL.F would have allowed Gates Rubber
Company to satisfy VOC RACT
requirements in Regulation Number 7
related to surface coating operations by
obtaining emission reduction credits
from Coors Brewing Company. Gates
Rubber Company stopped operating a
few years ago, and Colorado repealed
Section IL.F as part of its December 12,
2008 rulemaking.

We are proposing to approve the
changes to Sections II.A, B, and C as
minor, non-substantive revisions.
Because section ILE and F were never
approved as part of the SIP, the State
repeal of those provisions has no
meaning for this action. However, we
are proposing to approve the language of
Regulation Number 7 that reflects the
repeal of IL.E and F to conform the SIP
to the numbering of Colorado’s
regulation.

In addition to the changes noted
above, the submitted revision to Section
II reflects Colorado’s repeal of Section
I1.D.5 The SIP-approved version of

4When we describe changes as clerical in this
proposed action, we are referring to changes like
section renumbering, alphabetizing of definitions,
minor grammatical and editorial revisions, and
changes in capitalization.

5In March of 1996, Colorado adopted changes to
Section II.D as a matter of State law and submitted
the revisions to us for approval. The revisions were
part of an effort by Colorado at that time to establish
a de minimis exemption from Regulation Number
7’s RACT requirements. EPA never approved

Continued
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Section II.D requires sources to seek a
revision to the SIP to gain approval of
alternative control plans and test
methods and indicates that no
alternative is effective until the
alternative is approved as a revision to
the SIP. Colorado originally adopted
Section II.D in September 1989 to
address specific EPA concerns that
Colorado’s RACT rule would allow
changes to control requirements or test
methods without EPA approval.

We are proposing to disapprove the
repeal of Section II.D for the following
reasons: (1) A court might interpret the
repeal to allow the State to approve
alternative control requirements and test
methods without EPA approval, and
without public involvement, which
could undermine the enforceability of
Regulation Number 7’s RACT
requirements and would be inconsistent
with the CAA, particularly section
110(i); (2) the State has offered no
explanation or justification for the
repeal; and (3) other sections of
Regulation Number 7 still cross-

reference Section IL.D as specifying
necessary procedures for gaining
approval of alternative control
requirements and test methods (See,
e.g., Section IX.A.5.c of Regulation
Number 7), and, therefore, removing
Section II.D would introduce ambiguity
into the Regulation.

Our proposed disapproval of the
repeal of Section II.D does not
undermine the validity of the
attainment demonstration. Rather, it
strengthens it by ensuring that EPA and
public review will be required before a
source may use an alternative control
requirement or test method. Such
review will help ensure that any such
alternative would not interfere with the
effectiveness of the program as relied on
for purposes of demonstrating
attainment. Although we are proposing
to disapprove the repeal of Section II.D,
our disapproval would not trigger
sanctions or a FIP obligation. This is
because the repeal of Section II.D is not
required by the CAA (see CAA section
179), and our disapproval of the repeal

of Section II.D would not leave a
deficiency in the SIP. Section IL.D will
remain in the SIP after disapproval of
Colorado’s proposed repeal, and it will
be incumbent on sources and the State
to comply with Section I1.D’s
requirements. Thus, there would be
nothing for the State to correct through
a SIP revision and nothing for us to
correct through a FIP.

Sections III through XI:

The changes are clerical in nature and
do not affect the substance of the
requirements. Therefore, we are
proposing to approve the changes.

Section XII:

Section XII contains the emission
control requirements for condensate
storage tanks. The State reorganized
Section XII and included additional
control requirements for condensate
tanks. The following table outlines the
reorganization/renumbering contained
in Colorado’s proposed revisions to
Section XII:

Subject

Exception to applicability for oil refineries.
Applicability for natural gas processing plants and certain nat-
ural gas compressor stations. Indicates they are subject to

Applicability for certain glycol natural gas dehydrators, natural
gas compressor stations, drip stations, or gas processing
plants. Indicates they are only subject to XII.B and XII.H.

Exception to applicability based on uncontrolled actual VOC
emissions threshold of 30 tons per year.

Definitions of various terms.

Definitions of various terms. XII.B.13 contains a State-only

General requirements for operation/maintenance of control

General requirement to minimize leakage VOCs.
Air pollution control equipment control efficiency. Failure to op-
erate and maintain control equipment at indicated locations

Requirements for combustion devices.

State-only requirements related to combustion devices.

Emission factors for emission estimates.

State-only. Emission factors for emission estimates in areas
other than the 8-hour ozone control area (DMA/NFR non-

Emission control requirements for condensate tanks.
Control requirement for new and modified condensate tanks.
System-wide control requirements for condensate storage

Alternative emission control equipment.

Requirements for control equipment other than a combustion

Colorado revised section Xl section Corresponding EPA-approved section
number XII section number

XILA e XILA Applicability.
XILAA e, XILAA Applicability.
XIl.A.1.a through ¢ XIl.A.1.a through ¢ . Applicability.
XI.A.1.d None Applicability.
XILA2 ... XIl.D.4
XILAS e None

Section XII.G.
XILAA e NONE ..o
XILASL e XILAB o
Xll.B.1,2,3,9,12,and 14 ................ XII.D.1; XI.D.5 through 9 ......cccovneee.
Xil.B.4,5,6,7,8,10, 11, and 13 ....... NONE .o

definition.
XILC.1.@ i XID.2.@ i

equipment.
XILCAD e XILD.2.D oo
XILC.A.C o XILA.7 and XILA4.h i,

is a violation.
XILCA.d o XILD.2.C oo
XI.C.A.eand f ..oooeiiiiiiieeeeeeee NONE i
Xll.C.2 and XII.C.2.a ... XI.D.3 ....
XILC.2.D oo NONE i

attainment area).

tanks.
XIILE Monitoring.
XIIL.EA

device.
XILE2 oo NONE ..o

Colorado’s 1996 changes to Section IL.D. Based on
EPA’s indication that it intended to disapprove
Colorado’s 1996 changes to Section II.D, Colorado

repealed Section IL.D entirely in November 2003.
Colorado did not re-adopt the pre-1996 version of
Section ILD, and the version of Regulation Number

State only requirement related to new and modified tanks con-
trolled by a combustion device.

7 that we are considering in this action indicates
that Section ILD has been repealed.
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Colorado revised section XIl section
number

Corresponding EPA-approved section
XII section number

Subject

XILE3., XILE3.aand b .

XIlLA3.aand b .

Checks for combustion devices.

Documentation of inspections.

Requirements for the weekly check.

State-only requirements for surveillance systems.
Recordkeeping and reporting requirements.

Marking of AIRS numbers on tanks.

Introductory language for recordkeeping.

List of tanks and production volumes.

Listing of emission factors and location and control -effi-

List weekly and monthly production values. Describes how to
determine the averages.

List weekly and monthly uncontrolled actual and controlled ac-
tual emissions by tank and system-wide. List percent reduc-
tions weekly and monthly.

Note any downtime and account for it.

Maintaining and mailing of spreadsheet.

Failure to have control equipment as indicated on spread
sheet is violation. Retain spread sheets for five years. Main-

XILEA e, XILAA4j .

XIL.E.4.a—d XILA.3.c— ...

XILES ... None .....ccoovvvveeennn.

XILF e, XIl.LA.4 and XII.LA5 ...

XIl.LF.1and 2 .. XIILA.10 and 11 ......

XILF.3 oo XILAA4 ...

XILF.3.a(i) ..ccoeeenn. .| XILAda ...

XILF.3.a(ii) and (iii) eeevveereeceeerriieeeninnns XILA.4ADb and C ..ooeevvveeeciieeeee e
ciencies.

XILF.3.2(IV) weeeeeeeeeieee e cee e DN X o N R

XILF.3.a(V)=(Vii) weeeeeeeeerereeeeeeenieee e XILA.A. QLI oo

XILF.3.a(Viil) weeeeeieieeeiieeee e XILAA.€ e

XI.F.3.a(ix)—(x) . XILA4.f—g ...

XILF.3.b—d oo XII.A.4.h—j

XIl.LF.3.e .... None ...

None

tain records of inspections.

State only. Maintain records of required surveillance system.

State only. Keep records for new and modified tanks—when
installed, etc.

Reporting for system-wide requirements.

List tanks and production volumes.

List emission factor and location and control efficiency.

What different reports must show based on time of year.
Emissions individual tanks.

What different reports must show based on time of year.
Emissions system-wide.

What different reports must show based on time of year. Per-
cent reduction system-wide.

Note shutdown of control equipment and account for same in

State whether required reductions were achieved.
Include any information requested by the Division.
Retention period.

XILF.4.€ et XILA5.€ oot
D SR XILASS e
XILF4.Q oo XILAS.G e
totals.
XII.F.4.h XI.A.5.h
XILF.4.i ... XILA5.i
XILF4j .. XII.A.5.j
XI.F.4.k XILLA.5.k

XILFAD e XILASD e
XILFAA.M=N i NONE e
XILF.5 e XILALG oot
XILG oo XILB e

Additional reporting, monthly reporting of problems and correc-
tive actions.

Identify before ozone season tanks being controlled to meet
system-wide control requirements.

State-only additional requirements for certifications.

Exemption from record-keeping and reporting requirements for
natural gas compressor stations and drip stations authorized
to operate pursuant to a construction or operating permit.

Requirements for gas processing plants. Introductory state-
ment.

Part 60 leak detection applies.

Applicability of control equipment.

Compliance date for existing plants.

Compliance date for new plants.

New exemption for natural gas compressor stations and drip
stations if certain conditions are met.

Says that natural gas compressor station or natural gas drip
station that has a glycol natural gas dehydrator and/or nat-
ural gas-fired stationary or portable engine is subject to Sec-
tion XII.H and/or XVI.

Requirements that apply to vents from gas-condensate-glycol
separators on glycol natural gas dehydrators at an oil and
gas exploration and production operation, natural gas com-
pressor station, drip station or gas-processing plant.

The main feature of Section XII

remains the requirement for system-
wide reductions in condensate storage
tank VOC emissions. The current EPA-

summer ozone season by 75% system-
wide beginning May 1, 2007, and 78%
beginning May 1, 2012. Revised Section

reduction beginning May 1, 2010, and a
90% reduction beginning May 1, 2011.
Also, most of the definitions and

approved Section XII requires that
uncontrolled actual condensate tank
VOC emissions in the DMA/NFR area be
reduced on a weekly basis during the

XII (Section XII.D.2) requires an 81%

system-wide reduction in uncontrolled

actual weekly condensate tank VOC
emissions during the summer ozone

season beginning May 1, 2009, an 85%

monitoring, recordkeeping, and
reporting requirements in Section XII
are unchanged. However, because of
deficiencies in Colorado’s proposed
revisions to Section XII, we cannot
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approve revised Section XII. Below, we
describe in detail Colorado’s proposed
revisions to Section XII and the basis for
our proposed disapproval of such
revisions.

As noted above, Colorado was able to
demonstrate attainment using the 2010
base case inventory. This inventory
assumed the continuation of Section XII
requirements as contained in the current
EPA-approved SIP, and no new SIP
control measures. Thus, disapproval of
Colorado’s proposed Section XII
revisions would not invalidate the
attainment demonstration and, thus,
would not trigger sanctions or a FIP
obligation.

Analysis of Specific Section XII
Revisions

Section XIIL.A.

Section XII.A defines the applicability
of Section XII requirements and is
consistent with the current EPA-
approved applicability provisions in
Section XII.

Section XII.B.

Section XII.B contains definitions
specific to Section XII. The substance of
the definitions contained in Sections
XIL.B.1, 2, 3, 9, 12, and 14 is unchanged
from the definitions contained in SIP-
approved Sections XII.D.1 and XIL.D.5
through 9. The other definitions in
revised Section XIL.B define the
following terms that are used in Section
XII: auto-igniter, calendar week,
condensate storage tank, downtime,
existing, modified or modification, and
new. The definitions are clear,
straightforward, and accurate. The
definitions of auto-igniter and existing
are only pertinent to State-only
provisions and thus have no meaning
for our SIP action.

Section XII.C.1.

Section XII.C.1 contains general
requirements for air pollution control
equipment and prevention of leakage.
Colorado did not change the substance
of the corresponding EPA-approved
provisions.

Section XII.C.2.

Section XII.C.2 describes the emission
factors to be used for estimating
emissions and emissions reductions
from condensate storage tanks under
Section XII. Colorado made one change
to the substance of the corresponding
EPA-approved provisions: In the current
EPA-approved SIP (Sections XII.D.3.b
and 3.b.i), the emission factors to be
used are specified for condensate
storage tanks at natural gas compressor
stations, natural gas drip stations, and
gas-condensate-glycol separators. In

revised Sections XII.C.2.a.(ii) and
a.(ii)(A), Colorado deleted the reference
to gas-condensate-glycol separators.
Revised Section XII.H still requires a 90
percent reduction in emissions at
certain gas-condensate-glycol
separators, and Colorado has not
explained why an emission factor
specified or determined under Section
XII.C.2 will not be needed to determine
compliance with Section XII.LH. We
believe an emission factor will be
needed to ensure that the reduction
requirement in Section XIL.H can be
enforced. Thus, this is a deficiency in
revised Section XII that forms part of the
basis for our proposed disapproval of

Section XII.D.

Section XII.D contains an
introductory statement regarding the
control requirements for atmospheric
condensate storage tanks. The changes
to current SIP-approved Section XII.A.2
are minor. While the statement that
“le]mission reductions shall not be
required for each and every unit” is
misleading because the control
requirement in revised Section XII.D.1
for new and modified condensate tanks
applies to every tank, this misstatement
would not undermine the enforceability
of the requirements in Section XIL.D.1.
However, Colorado should correct this
statement.

Section XII.D.1.

Section XII.D.1 requires owners or
operators of any new or modified
condensate tank at exploration and
production sites to route emissions to
air pollution control equipment that has
a control efficiency of at least 95% for
VOCs. This requirement applies for the
first 90 days after the date of first
production or after a well is newly
drilled, re-completed, re-fractured, or
otherwise stimulated. After the initial
90 days, the emission controls required
by this subsection may be removed
provided the source can demonstrate
compliance with the system-wide
provisions specified in other
subsections of section XII. This new
requirement would strengthen the SIP.

Section XII.D.2.a.

Section XII.D.2.a contains the system-
wide control requirements for
condensate storage tanks. The current
SIP provides for a weekly 75% system-
wide VOC reduction during the summer
ozone season beginning in 2010. As
noted above, the revised section
significantly increases the summer
ozone season weekly VOC reduction
requirements from the current EPA-
approved requirements, to 85%
beginning in 2010 and 90% beginning

in 2011. However, the revised
provisions specify no system-wide
weekly VOC reduction requirement after
the 2012 summer ozone season.®

As noted previously, Colorado was
able to demonstrate attainment based on
a 75% system-wide weekly VOC
reduction from condensate storage tanks
beginning in 2010. While revised
Section XII would provide more
stringent reductions in the short term,
including the attainment year, it
contains no weekly emission reduction
requirement after the 2012 summer
ozone season. Thus, although it is more
stringent in the short term, it is less
stringent over the long term, and the
State has not demonstrated how this
weakening of the SIP will not interfere
with maintenance of the NAAQS. This
deficiency forms part of the basis for our
proposed disapproval of revised Section
XII.

Section XII.D.2.b.

Section XII.D.2.b is a re-numbered
version of current EPA-approved
Section XII.A.9. This section contains a
process for approval of alternative
emissions control equipment and
pollution prevention devices and
processes. Among other things, the
section specifies requirements for public
participation and EPA approval.
Colorado did not change the substance
of this provision, but simply
renumbered it from Section XII.A.9 to
now be section XII.D.2.b.

The revised section contains
typographical errors that Colorado
should correct. In Section XIL.D.2.b,
Colorado should delete the word “this”
in “this Section XII.D.2.a” because
Section XII.D.2.a is not part of Section
XII.D.2.b. In Section XII.D.2.b.(i)(E), the
reference to “the spreadsheet and annual
report required by Sections XII.F.4 and
XILF.5” should be to “the spreadsheet
and annual report required by Sections
XIIL.F.3 and XILF.4.”

Section XILE.

Section XILE contains the monitoring
requirements that are currently
specified in EPA-approved Sections
XII.A.3 and XII.A.4.j. Colorado retained
the basic requirement for weekly
inspections or monitoring.

Colorado improved certain
provisions. For example, under revised
Section XIL.E, an owner or operator
must ensure that the control equipment
is not only operating, but that it is
operating properly. Revised Section
XILE.1 adds a requirement that owners

6 We note that the system-wide weekly reduction
requirement of 78% that commences in May 2012
in the current EPA-approved version of Section XII
contains no termination date.
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or operators of control equipment other
than a combustion device follow
manufacturer’s recommended
maintenance and inspect the equipment
to ensure proper maintenance and
operation. Revised Section XILE.4
(current XII.A.4.j) adds a requirement
that the owner or operator document
any corrective actions taken and the
name of the individual performing the
corrective actions resulting from a
weekly inspection. Revised Sections
XIILE .4.a through d add the requirement
that the owner or operator not only
perform certain checks, but that the
owner or operator document those
checks.

Revised Section XILE.3 is deficient. It
specifies certain inspection and/or
monitoring requirements for combustion
devices. It introduces two possible
means to monitor/inspect the
combustion device, but one of them—
use of a surveillance system—is
designated as a State Only option. The
federally-enforceable SIP cannot
provide a compliance option that is only
available as a matter of State law.
Discussions with the State have
revealed that use of a surveillance
system was not intended as an
alternative to the monitoring method
contained in Section XILE.3.a, but as a
technique that owners/operators could
use on a trial basis in addition to the
method contained in Section XIILE.3.a.
Thus, the word “either” in Section
XIILE.3 and the words “and/or” in
XII.E.3.a are not appropriate. This
deficiency forms part of the basis for our
proposed disapproval of revised Section
XII.

Section XIL.F.

Section XIL.F contains recordkeeping
and reporting requirements that are
currently specified in EPA-approved
Sections XII.A.4 and XIL.A.5. The
recordkeeping requirements specify
information that must be listed on a
spreadsheet that owners/operators must
maintain. Many of the provisions are
identical to those in the current EPA-
approved SIP.

Sections XILF.1 through 4.

In Sections XII.F.1 through 4,
Colorado made a few substantive
changes to the existing provisions. In
revised Section XII.F.3, Colorado added
a sentence requiring the owner or
operator to track VOC reductions on a
calendar weekly and calendar monthly
basis to demonstrate compliance with
system-wide VOC reduction
requirements. Colorado also specified
that owners/operators would need to
use the Division-approved spreadsheet
to track VOC emissions and reductions,

not just any spreadsheet. These changes
are reasonable and consistent with CAA
requirements.

In revised Section XII.F.3.a(i), which
requires the spreadsheet to list the
condensate storage tanks subject to
Section XII and the production volumes
for each tank, Colorado specified that
the spreadsheet must list monthly
production volumes. It is unclear why
Colorado added the word “monthly”
because the following sentence, which
Colorado did not change, requires the
owner/operator to list the most recent
measurement of such production and
the time period covered by the
measurement. Also, revised Section
XII.F.3.a(iv) requires the owner/operator
to list the production volume for each
tank as a weekly and monthly average
based on the most recent measurement
available and specifies the method for
pro-rating that measurement over the
weekly or monthly period. Given the
specificity of Section XIL.F.3.a(iv), we
are not concerned that the addition of
the word “monthly” in revised Section
XII.F.3.a(i) would undermine the
enforceability of the regulation.
However, Colorado should remove the
word “monthly” in revised Section
XILF.3.a(i).

Revised Section XILF.3.c requires
owners/operators to retain a copy of
each weekly and monthly spreadsheet
for five years instead of the three years
required by current EPA-approved
Section XII.A.4.i.

Revised Section XILF.3.d requires
owners/operators to maintain records of
inspections required by Section XIL.E
but does not specify a period for
maintenance of the records. This is
consistent with EPA-approved Section
XII.A.4.j. However, we consider this
something that Colorado should
address. Typically, EPA recommends
that such records be kept for a minimum
of five years.

Revised Section XILF.3 does not
contain adequate recordkeeping for the
control requirement that applies to new
and modified condensate tanks under
Section XII.D.1. As noted above, for new
and modified condensate tanks, owners
or operators are required to use air
pollution control equipment with a
control efficiency of at least 95% for the
first 90 days. However, the regulation
only specifies State-only recordkeeping
requirements relevant to this
requirement—in Section XILF.3.f—and
includes no reporting requirements that
would be federally enforceable. To meet
CAA requirements, the regulation, at a
minimum, should specify that owners/
operators provide notification and
maintain certain records. We believe
relevant records would include, but may

not be limited to: The date a new
atmospheric condensate storage tank
was installed, or the date a well was
newly drilled, re-completed, re-
fractured or otherwise stimulated; the
date the control equipment was
installed and, if applicable, removed;
the manufacturer’s design specifications
for the control equipment; the
manufacturer’s operation and
maintenance specifications/instructions
for the control equipment; and any
downtime of the control equipment or
other operational problems and
corrective action taken. The regulation
should also specify a record retention
period for such records. The regulation
specifies a five-year retention period for
other records, and it would be
appropriate to specify the same
retention period for these records. The
regulation should also specify that
owners/operators need to report within
a reasonable period of time after the
date the new atmospheric condensate
storage tank was installed or the date
the well was newly drilled, re-
completed, re-fractured or otherwise
stimulated. The regulation should also
require the owner/operator to report any
non-compliance with the requirements
of Section XII.D.1 within a reasonable
time frame. The deficiencies in
recordkeeping and reporting
requirements pertaining to the control
requirements of revised Section XII.D.1
form part of the basis for our proposed
disapproval of revised Section XII.

In revised Section XILF.4, Colorado
made minor changes to current EPA-
approved reporting requirements.
Revised Section XILF.4.a requires the
semi-annual reports to list all
condensate storage tanks subject to or
used to comply with the system-wide
reduction requirements, not just those
subject to such requirements. This
reflects the change to the regulation that
allows owners/operators to control
tanks with emissions below the APEN
filing levels to meet the percent
reduction requirement in Section
XII.D.2. In revised Sections XII.F.4.d
through f Colorado clarified that the
April 30 reports must include the
monthly emissions information and the
November 30 reports must include the
weekly emissions information. In
revised Section XII.F.4.g, Colorado
deleted the requirement in current EPA-
approved Section XII.A.5.g that the
owner/operator note in the report “the
date the source believes the shutdown
[of control equipment] occurred,
including the basis for such belief.” We
believe this deletion is reasonable
because the owner/operator is not likely
to be able to make an accurate estimate
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of the date the shutdown occurred, and,
thus, the information is not likely to be
meaningful in an enforcement context.
In revised Section XII.F.4.h, Colorado
clarified monthly versus weekly
reporting requirements. In revised
Section XII.F.4.j, Colorado increased the
retention period for reports from three
years to five years. These changes are
consistent with CAA requirements.

Revised Section XIL.F.4.1 contains a
reference to “this Section XII1.D.2.” The
word “this” should be deleted. This
typographical error is not significant
enough to undermine the enforceability
of the regulation, but Colorado should
correct it.

Section XIL.F.5.

Section XII.F.5 contains an exemption
from Section XII's record-keeping and
reporting requirements for owners/
operators of natural gas compressor
stations (NGCSs) or natural gas drip
stations (NGDSs) authorized to operate
pursuant to a construction permit or
Title V operating permit if certain
conditions are met. Colorado removed
one of the conditions for this exemption
contained in current EPA-approved
Section XII.A.6. The removed condition
provided that total emissions from
condensate storage tanks associated
with such NGCSs and NGDSs could not
exceed 30 tons per year. If we approve
the deletion of this condition, the
recordkeeping and reporting
requirements for the relevant sources
with emissions exceeding the 30 tons
per year threshold would need to be
established through construction or
Title V operating permits. Our
interpretation of the CAA is that
provisions such as monitoring,
recordkeeping, and reporting
requirements that are needed to ensure
the enforceability of the applicable
control requirements contained in a SIP
must also be contained in the SIP and
cannot be left to development in a
permit. See. e.g., CAA sections
110(a)(2)(A) and (F), 40 CFR part 51,
Subpart K, and 40 CFR part 51,
Appendix V. This deficiency forms part
of the basis for our proposed
disapproval of revised Section XII.

We approved the prior version of the
exemption because Section XII's system-
wide VOC reduction requirements were
limited to systems with emissions over
30 tons per year. In other words, all
owners/operators, including owners/
operators of NGCSs and NGDSs, were
exempt from Section XII’s main
requirements, including the
recordkeeping and reporting
requirements, if emissions from their
units were under 30 tons per year.
Revised Section XILF.5 also contains

typographical errors. In the first line, the
reference to “Sections XII” should be to
“Section XII.” In XIL.F.5.a, the reference
to “this Section XII.A” should be to
“Section XIL.D.”

Section XII.G.

Section XII.G specifies the control
requirements applicable to gas-
processing plants and corresponds to
current EPA-approved Section XIL.B.
EPA-approved Section XII.B requires
gas-processing plants to meet the
requirements in Section XII.B
specifically applicable to such plants as
well as the requirements in current
EPA-approved Section XII.C, pertaining
to certain still vents and vents from gas-
condensate-glycol separators, and
Section XVI, pertaining to emissions
from stationary and portable engines.
Revised Section XII.G requires gas-
processing plants to additionally
comply with the requirements of revised
Section XII.B, the definitions section,
and revised Sections XII.C.1.a and
XII.C.1.b, which specify maintenance
and design requirements for control
equipment and the obligation to
minimize leakage of VOCs to the
atmosphere. It appears that this change
would strengthen the requirements
applicable to gas-processing plants.

Section XII.G.1.

Section XII.G.1 specifies that NSPS
leak detection and repair requirements
apply regardless of the date of
construction of the facility. Colorado
made no substantive changes to this
provision.

Section XII.G.2.

Section XII.G.2 specifies the
applicability threshold for installation
of control equipment at gas-processing
plants and the efficiency requirement
for the control equipment. In current
EPA-approved Section XII.B.2,
installation of control equipment is
triggered if condensate storage tank
throughput exceeds “APEN de minimis
levels.” In revised Section XIL.G.2,
installation is triggered if uncontrolled
emissions from a tank or tank battery are
greater than or equal to two tons per
year. We cannot determine whether this
change would strengthen the regulation,
weaken it, or leave it the same because
we cannot determine whether the same
tanks or tank batteries would have to
install control equipment or not.
Colorado also revised the control
efficiency requirement from 95%, with
no averaging period specified, to 95%
with a rolling 12-month averaging
period. We are not convinced this
change is consistent with CAA
requirements. The revised regulation

contains no provisions for testing or
determining whether the 95% control
has been achieved on a rolling 12-month
basis, and if the goal is to have owners/
operators install and operate flares with
a control efficiency of at least 95%,
specifying an averaging period is not
particularly meaningful. These issues
form part of the basis for our proposed
disapproval of revised Section XII.

Section XII.G.3.

Section XII.G.3 specifies the
compliance date for existing natural gas
processing plants. Colorado did not
change the substance of this provision.

Section XII.G.4.

Revised Section XII.G.4, which
specifies the compliance date for new
gas processing plants, contains
typographical errors. The reference to
“this Section XII.B” should be to “this
Section XII.G.” The reference to Section
XII.C should be to Section XII.H.

Section XII.G.5.

Section XII.G.5 is entirely new. It
adds an exemption from the otherwise
applicable requirements of Section XII
for an owner or operator of any NGCS
or NGDS, but only if the owner or
operator applies control equipment
designed to achieve a VOC control
efficiency of at least 95% to each
condensate storage tank or tank battery
with uncontrolled VOC emissions
greater than or equal to two tons per
year and meets certain other
requirements. While this is a more
stringent requirement than the system-
wide requirement because it requires
95% control at each tank or tank battery
over the threshold rather than a
maximum of 90% control system-wide,
Section XII does not specify
recordkeeping and reporting
requirements to support the provisions
of revised Section XII.G.5. Adequate
recordkeeping and reporting
requirements in the SIP are necessary to
ensure the enforceability of the control
requirement and to meet CAA
requirements. This deficiency forms
part of the basis for our proposed
disapproval of revised Section XII.

Section XII.G.6.

Section XII.G.6 is new. It specifies
that a NGCS or NGDS subject to Section
XII.G at which a glycol natural gas
dehydrator or natural gas-fired
stationary or portable engine is operated
shall be subject to Section XII.H and/or
XVI. We interpret this to mean that the
provisions of Sections XII.LH and XVI, as
applicable, would apply to such
facilities in addition to the provisions of
Section XII.G. We view this as a
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clarifying change that is consistent with
CAA requirements.

Section XII.H.

Section XIL.H specifies control
requirements for still vents and vents
from gas-condensate-glycol separators
on glycol natural gas dehydrators
located at oil and gas exploration and
production operations, natural gas
compressor stations, drip stations, or
gas-processing plants. In revised Section
XII.H, Colorado attempted to clarify
current EPA-approved Section XII.C’s
applicability threshold for control
requirements. The relevant language in
revised Section XII.H reads as follows:

This Section XII.C shall not apply to any
single natural gas dehydrator, or grouping of
dehydrators at an oil and gas exploration and
production operation, natural gas compressor
station, drip station or gas-processing plant,
with uncontrolled actual emissions of
volatile organic compounds of less than 15
tons per year. To determine if a grouping of
dehydrators exceeds the 15 tons per year
threshold aggregate emissions from all
dehydrators on site (contiguous and
adjacent). The control requirement in this
Section XII.H. shall apply to each natural gas
dehydrator within a grouping that has actual
uncontrolled emissions above one ton per
year. The control requirement in this Section
XII.H. shall not apply to a natural gas
dehydrator with emissions below the APEN
reporting thresholds in Regulation Number 3,
Part A, Section II.D that is part of a grouping
of dehydrators, but the emissions from such
dehydrator shall be included in the
calculation.

As written, this passage lacks clarity
and contains redundant language that
EPA cannot approve. While we think we
understand the intent—that emissions
from all dehydrators are counted in
determining whether the 15-ton-per-
year threshold is exceeded, but the
control requirement only applies to
dehydrators with actual uncontrolled
emissions above one ton per year—the
redundant language and lack of
punctuation or missing words in the
third sentence of revised Section XII.H
create uncertainty. The same is true of
stating the threshold for control in two
different ways: Controls apply where
emissions exceed one ton per year
versus controls don’t apply where
emissions are below the APEN reporting
thresholds. This deficiency forms part of
the basis for our proposed disapproval
of revised Section XII.

We also note that in the quoted
passage above, the reference to “This

section XII.C” should be to “This section
XII.H” and that Colorado should correct
this typographical error.

Proposed Action on Section XII
Revisions

Based on the deficiencies noted
above, we are proposing to disapprove
the Section XII revisions. While several
of the changes contained in revised
Section XII would strengthen the SIP,
we are unable to use our authority for
partial or limited approval. First, under
the circumstances involved here and
based on our interpretation of the CAA,
it is not appropriate to replace a fully
approved Section XII in the SIP with a
revised Section XII that contains
deficiencies. Second, we have no means
to approve only those provisions that
strengthen the SIP and reject the rest
because Colorado completely
reorganized and renumbered Section
X1II’s provisions. The numbering of any
relevant subsections that we could
approve would not match the
numbering of the current EPA-approved
subsections; the resulting SIP rule
would be unintelligible. Thus, we find
that our only available course of action
is to propose to disapprove all of revised
Section XII.

Sections XIII through XVI

Sections XIII through XVI changes are
clerical in nature and do not affect the
substance of the requirements.
Therefore, we are proposing to approve
the changes in Sections XIII through
XVIL

Ambient Air Quality Standards
Regulation

We are proposing to disapprove
Colorado’s proposed revisions to its
ambient air quality standards regulation.
Colorado’s ambient air quality standards
regulation duplicates information
contained in other parts of the SIP and
in our regulations. For example, the
ambient air quality standards regulation
restates the motor vehicle emissions
budgets for various areas. However,
under our regulations, the budgets are
determined by the applicable control
strategy SIP or maintenance plan, not by
Colorado’s ambient air quality standards
regulation. Similarly, the ambient air
quality standards regulation defines the
boundaries and designations of various
areas in Colorado. However, EPA
defines the designations and boundaries
of areas in its own regulations. Approval

of the ambient air quality standards
regulation could lead to confusion in
the event of conflict between the
ambient air quality standards regulation
and our regulations or other parts of the
SIP.

Because we are obligated to act on the
State’s SIP submission, we plan to
disapprove these revisions to the
ambient air quality standards regulation
as a revision to the SIP. If the State
requests to withdraw the regulation
from the SIP revision prior to the time
we take final action, we would not be
obligated to take final action because the
revisions to the ambient air quality
standards regulation would no longer be
pending before the Agency as a SIP
revision.

L. Transportation Conformity

Under section 176(c) of the CAA,
transportation plans, transportation
improvement programs, and new
transportation projects, such as the
construction of new highways, must
“conform” to (i.e., be consistent with)
applicable SIPs. Conformity to a SIP
means that transportation activities will
not produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS. EPA’s
conformity rule provisions in 40 CFR
part 93 establish the criteria and
procedures for determining whether or
not these plans, programs, and projects
conform to the SIP. In particular, our
regulations require a demonstration that
emissions from these plans, programs,
and projects will be consistent with the
motor vehicle emissions budgets
(MVEBs) in the SIP (40 CFR 93.118).
The MVEBs are defined as that portion
of the total allowable emissions defined
in the SIP for a certain date, for the
purpose of meeting reasonable further
progress milestones or demonstrating
attainment or maintenance of the
NAAQS, allocated to highway and
transit vehicle use and emissions.

EPA’s requirements on MVEBs are
found in 40 CFR 93.118 and 93.124, and
MVEBs are further explained in the
preamble to the November 24, 1993,
transportation conformity rule (58 FR
62193-62196). Colorado derived the
MVEBs for NOx and VOCs from its 2010
base case attainment demonstration and
defined the MVEBs in Chapter VI of the
OAP. We list the MVEBs in Table 3,
below.
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TABLE 3—IDENTIFICATION OF 2010 NOx AND VOC MVEBS

Area of applicability

2010 VOC
Emissions
(tons per day)

2010 NOx
Emissions
(tons per day)

Northern Subarea

SOULNEIN SUDAIEA ......cuvieiieie et e e e e e e e e e e e et eeeeeeseaabasaeeaeseasasbaeeeeesseansssseeeeeeeeassrneeens

Total Nonattainment Area

20.5 19.5
102.4 89.7
122.9 109.2

Once Colorado submitted the OAP to
us, we determined the adequacy of the
MVEBs per the procedures and criteria
contained in 40 CFR 93.118. On October
15, 2009, we announced the availability
of the attainment demonstration and the
MVEBs on EPA’s transportation
conformity adequacy Web site and
solicited public comment. The public
comment period closed on November
16, 2009; we received no comments. All
of this information is available at EPA’s
conformity Web site: http://
www.epa.gov/otaq/stateresources/
transconf/currsips.htm#denver-me.

In a January 21, 2010 letter to the
Colorado Department of Public Health
and Environment, we found that the
2010 NOx and VOC MVEBs in the OAP
were adequate. We announced our
adequacy finding in the Federal
Register on March 4, 2010, and the
OAP’s MVEBs became effective on
March 19, 2010. As a result, as of that
date, the Denver Regional Council of
Governments (DRCOG), the North Front
Range Transportation and Air Quality
Planning Council (NFRT), the Colorado
Department of Transportation, and the
U.S. Department of Transportation were
required to use these MVEBs for
transportation conformity
determinations. However, we note that
we are not bound by our prior adequacy
determination in this action.

Our analysis indicates that the MVEBs
are consistent with and clearly related
to the emissions inventory and the
control measures in the SIP, and that the
MVEBs, when considered together with
all other emissions sources, are
consistent with attainment of the 1997
8-hour ozone NAAQS in 2010. (See 40
CFR 93.118(e)(4).) Therefore we are
proposing approval of the MVEBs as
reflected in Table 3 above.

We note that our proposed approval
applies to the Northern Subarea and
Southern Subarea MVEBs as well as the
Total Nonattainment Area MVEBs. The
Northern Subarea is defined in the OAP
as the area denoted by the ozone
nonattainment area north of the Boulder
County northern boundary and
extended through southern Weld
County to the Morgan County line. This
area includes NFRT’s regional planning

area as well as part of the Upper Front
Range Transportation Planning Region
(TPR) in Larimer and Weld counties.

The Southern Subarea is defined in
the OAP as the area denoted by the
ozone nonattainment area south of the
Boulder County northern boundary and
extended through southern Weld
County to the Morgan County line. This
area includes the nonattainment portion
of DRCOG’s regional planning area and
the southern Weld County portion of the
Upper Front Range TPR. We note that
both subareas are further identified in
Figure 2: “8-hour Ozone Emission
Budget Subareas” at page VI-6 in the
OAP.

In addition to proposing approval of
the MVEBSs, we are also proposing to
approve the process described in the
OAP for use of the Total Nonattainment
Area MVEBs and the subarea MVEBs.
Per the OAP, the initial conformity
determination must use the Total
Nonattainment Area MVEBs for NOx
and VOCs. After the initial conformity
determination, DRCOG and NFRT may
switch from using the Total
Nonattainment Area MVEBs to using the
subarea MVEBs for determining
conformity. To switch to use of the
subarea MVEBs (or to subsequently
switch back to use of the Total
Nonattainment Area MVEBs,) DRCOG
and the NFRT must use the process
described in the OAP at pages VI-4 and
VI-5.

V. Consideration of Section 110(1) of the
CAA

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress towards attainment of a
NAAQS or any other applicable
requirement of the CAA. The parts of
the OAP and the regulation revisions we
are proposing to approve will not
interfere with attainment, reasonable
further progress, or any other applicable
requirement of the CAA. The OAP
contains a valid modeled attainment
demonstration showing the area will
attain by 2010. As described elsewhere
in this action, we are proposing to

disapprove Colorado’s proposed repeal
of Section IL.D of Regulation Number 7,
Colorado’s revisions to Section XII of
Regulation Number 7, Colorado’s
revisions to Part C of Regulation
Number 3, Colorado’s revisions to its
Ambient Air Quality Standards
regulation, and specific limited portions
of the OAP because those provisions do
not meet all applicable requirements of
the CAA.

VI. Proposed Action

We are proposing to approve
Colorado’s 2010 attainment
demonstration for the 1997 8-hour
ozone NAAQS. We are proposing to
approve the motor vehicle emissions
budgets contained in the OAP. We are
proposing to approve all other aspects of
the OAP, with the following limited
exceptions: we are proposing to
disapprove the last paragraph on page
IV—1 and the first paragraph on page IV—-
2 of the OAP, we are proposing to
disapprove the words “federally
enforceable” in the second to last
paragraph on page V-6 of the OAP, and
we are proposing to disapprove the
reference to Attachment A in the OAP’s
Table of Contents and on page IV-3 of
the OAP.

We are proposing to approve the
revisions to Colorado Regulation
Number 3, Parts A and B. We are
proposing to disapprove the revisions to
Colorado Regulation Number 3, Part C.

We are proposing to approve the
following portions of the revisions to
Colorado Regulation Number 7:

e Revisions to Sections I through XI,
except for Colorado’s repeal of Section
IL.D.

e Revisions to Sections XIII through
XVI.

We are proposing to disapprove the
following portions of the revisions to
Colorado Regulation Number 7:

¢ Colorado’s proposed repeal of
Section I1.D.

¢ Revisions to Section XII.

We are proposing to disapprove the
revisions to Colorado’s Ambient Air
Quality Standards Regulation.

The provisions we are proposing to
approve meet the requirements of the
CAA and our regulations, including 40
CFR 81.300(e)(3)(ii)(D). The provisions
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we are proposing to disapprove are
inconsistent with CAA requirements
and our regulations. Our specific
analyses and findings are discussed
above in the body of this proposed
rulemaking.

EPA is soliciting public comments on
its proposed rulemaking as discussed in
this document. EPA will consider these
comments before taking final action.
Interested parties may participate in the
Federal rulemaking process by
submitting written comments to EPA as
discussed in this action.

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations
(42 U.S.C. 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves some State law
as meeting Federal requirements and
disapproves other State law because it
does not meet Federal requirements;
this proposed action does not impose
additional requirements beyond those
imposed by State law. For that reason,
this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.
Authority: 42 U.S.C. 7401 et seq.
Dated: July 12, 2010.
Carol Rushin,
Acting Regional Administrator, Region 8.
[FR Doc. 2010-17810 Filed 7—20-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1987-0002; FRL-9177-1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Rocky Mountain
Arsenal Federal Facility

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule, reopening of
public comment period.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 issued a Notice
of Intent to Delete portions of the Rocky
Mountain Arsenal Federal Facility
(RMA) from the National Priorities List
(NPL) on June 17, 2010. The portions
proposed for deletion are the Central
and Eastern Surface Areas of the On-
Post Op