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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1720
RIN 0572-ZA06
Guarantees for Bonds and Notes

Issued for Electrification or Telephone
Purposes

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulations for the
guarantee program for cooperative and
other not-for-profit lenders that make
loans for eligible electric and telephone
purposes. These proposed amendments
implement changes adopted in the
Food, Conservation and Energy Act of
2008 (Pub. L. 110-246). The intended
effect is to update agency regulations to
reflect current statutory authority.
DATES: Effective Date: This rule is
effective August 23, 2010.

FOR FURTHER INFORMATION CONTACT:
Karen L. Larsen, Policy Analysis and
Loan Management Staff, Office of the
Assistant Administrator, Electric
Programs, Rural Utilities Service,
United States Department of
Agriculture, 1400 Independence
Avenue, SW., Room 5165-S,
Washington, DC 20250-1560.
Telephone (202) 720-9545; e-mail:
karen.larsen@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance (CFDA) number assigned to

the Electric Loan and Loan Guarantee
program is 10.850 Rural Electrification
Loans and Loan Guarantees. The catalog
is available on the Internet and the
General Services Administration’s
(GSA) free CFDA Web site at http://
www.cfda.gov. The CFDA Web site also
contains a PDF file version of the
Catalog that, when printed, has the same
layout as the printed document that the
Government Printing Office (GPO)
provides. GPO prints and sells the
CFDA to interested buyers. For
information about purchasing the
Catalog of Federal Domestic Assistance
from GPO, call the Superintendent of
Documents at 202-512-1800 or toll free
at 866—512—1800, or access GPO’s on-
line bookstore at http://
bookstore.gpo.gov.

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related
notice entitled, “Department Programs
and Activities Excluded from Executive
Order 12372,” (50 FR 47034) advising
that RUS loans and loan guarantees are
not covered by Executive Order 12372.

Information Collection and
Recordkeeping Requirements

This rule contains no new reporting
or recordkeeping burdens that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Regulatory Flexibility Act Certification

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the Agency
is not required by 5 U.S.C. 551 et seq.
or any other provision of law to publish
a notice of proposed rulemaking with
respect to the subject matter of this rule.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The Agency has determined
that this rule meets the applicable
standards in section 3 of the Executive
Order.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments for the
private sector. Thus, this rule is not
subject to the requirements of section
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on state and local governments.
Therefore, consultation with the States
is not required.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on Federal agencies in the
development of regulatory policies that
have tribal implications or preempt
tribal laws. The RUS has determined
that this rule relating to loan guarantees
for non-profit lenders does not pre-empt
tribal laws, or have a substantial direct
effect on either one or more Indian
tribe(s) or on the relationship or the
distribution of powers and
responsibilities between the Federal
Government and the Indian tribes. Thus,
this final rule is not subject to the
requirements of Executive Order 13175.

Executive Order 13211

This rule does not have any adverse
effects on energy supply, distribution, or
use should the proposal be
implemented. The Agency has
determined that the preparation of
Statement of Energy Effects under
Executive Oder 13211 is not required.

E-Government Act Compliance

The Agency is committed to
complying with the E-Government Act,
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to promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Background

On February 5, 2010, the Rural
Utilities Service (RUS) published a
proposed rule, 7 CFR Part 1720,
Guarantees for Bonds and Notes issued
for Electrification and Telephone
Purposes (75 FR 5902). This rule
amends the Agency’s policies and
procedures for granting guarantees to
eligible cooperatives and other not-for-
profit lenders that make loans for
eligible electric and telephone purposes
under the Rural Electrification Act of
1936 (the “RE Act”) (7 U.S.C. 901 et
seq.). The amendments to part 1720
revise the current regulations to
implement changes made by the 2008
Farm Bill and to clarify existing
provisions. The public was invited to
submit comments on or before April 6,
2010. Two comments were received and
are addressed in the Discussion of
Comments section of this rule.

The RE Act authorizes the Secretary
to guarantee and make loans to persons,
corporations, States, territories,
municipalities, and cooperative, non-
profit, or limited-dividend associations
for the purpose of furnishing or
improving electric and telephone
service in rural areas. Responsibility for
administering electrification and
telecommunications loan and guarantee
programs along with other functions the
Secretary deemed appropriate have been
assigned to RUS under the Department
of Agriculture Reorganization Act of
1994 (7 U.S.C. 6941 et seq.). The
Administrator of RUS has been
delegated responsibility for
administering the programs and
activities of RUS, see 7 CFR 1700.25.

Section 6101 of the Farm Security and
Rural Investment Act of 2002 (Pub. L.
107-171) (FSRIA) amended the RE Act
to add section 313A (7 U.S.C. 940c—1)
entitled “Guarantees for Bonds and
Notes Issued for Electrification or
Telephone Purposes.” This section
created a new loan guarantee program
(313A program) for eligible non-profit
lenders. Final regulations implementing
the program were published in the
Federal Register on October 29, 2004,
69 FR 63045.

Section 6106(a)(1)(A) of the Food,
Conservation, and Energy Act of 2008
(Pub. L. 110-246) amended section
313A of the RE Act extending the
program authorization from September
30, 2007, to September 30, 2012,
expanding eligible loan purposes, and

setting an annual limit of
$1,000,000,000 on the total amount of
guarantees approved by the Secretary
during a fiscal year, subject to the
availability of funds. Prior to the 2008
amendment the total amount of a
lender’s bonds and notes that could be
guaranteed under this section was
limited to the total amount of loans
made by the lender concurrently with a
loan approved by the Secretary under
the RE Act.

Section 6106(a)(1)(B) further amended
section 313A of the RE Act by removing
the provision prohibiting the recipient
from using any amount obtained from
the reduction in funding costs as a
result of a guarantee under section 313A
to reduce the interest rate charged on a
new or concurrent loan. New loan
guarantees will not be subject to this
limitation.

Discussion of Comments

The proposed rule was published on
February 5, 2010, at 75 FR 5902.
Comments were due on April 6, 2010.

RUS received two written public
comments via the Regulations.gov portal
on the proposed rule amending 7 CFR
part 1720, the regulations implementing
section 313A of the RE Act (7 U.S.C.
940c-1).

CoBank, ACB (CoBank), a member of
Farm Credit System overseen by the
Farm Credit Administration (FCA) and
a major lender to electric cooperatives,
including many RUS borrowers,
expressed its concerns that part 1720 as
proposed, if implemented without
change or clarification “could be read to
preclude entities such as CoBank from
participating in the program as a
guaranteed lender.” CoBank commented
on an unchanged section of the existing
rule (7 CFR 1720.4(b)(1)) relating to
restrictions on patronage and dividend
distributions in the event of a decline in
credit quality of a participating lender
and requested clarification of lender
eligibility under 7 CFR 1720.5(a)(1).

The National Rural Utilities
Cooperative Finance Corporation (CFC),
an existing participant in the program,
commented on two proposed additions
to the evaluation criteria in 7 CFR
1720.7(b) that the Agency would use to
consider applications competitively.

Senior Secured Debt

Comment: CoBank seeks clarification
on the applicability of 7 CFR
1720.4(b)(1) of the existing regulation
which limits payments of cash
patronage and dividends by a
participating lender when the credit
rating on its senior secured debt has
fallen below an “A__” rating.

CoBank contends that the limitation
imposed by existing section 1720.4(b)(1)
on the payment of cash patronage and
dividends to guaranteed lenders having
a credit rating below “A__” on senior
secured debt (without regard to the
guarantee) is problematic because
CoBank does not issue senior secured
debt and, accordingly, could never be in
compliance with this condition as it
could never obtain a senior secured debt
rating. In its comments, CoBank seeks
clarification that this regulation does
not apply to institutions that do not
issue senior secured debt.

Response: RUS does not read existing
7 CFR 1720.4(b)(1) as requiring a
guaranteed lender to have senior
secured debt in order to avoid the
patronage and dividend limitations
imposed by such provision. RUS reads
this provision as only being applicable
to entities that have senior secured debt.
Therefore, no change is being made to
existing section 1720.4(b)(1).

Pre-Existing Contractual Commitments
To Pay Dividends

Comment: CoBank also contends that
existing 7 CFR 1720.4(b)(1) should be
modified because it places a restriction
on CoBank’s ability to make dividend
payments despite CoBank’s pre-existing
contractual commitments to pay
dividends on its preferred stock.

Response: As stated above, section
1720.4(b)(1) only applies to entities that
issue senior secured debt. While section
1720.4(b)(1) is inapplicable to entities
not having senior secured debt, this
does not mean that RUS is indifferent to
the risks that a borrower’s unrestricted
discretion to make distributions present
to a creditor. However, in the case of
CoBank, CoBank has pointed out that
the risk has been addressed through
regulations of the FCA. FCA directly
regulates CoBank’s ability to issue cash
patronage refunds and dividends. RUS
agrees that the regulations of the FCA
are helpful in addressing the concerns
reflected in section 1720.4(b)(1),
however, RUS does not believe it is
necessary to remove the restriction as
CoBank has suggested since, for reasons
already stated, the provision would not
apply in CoBank’s circumstances. RUS
reserves the right to incorporate suitable
alternatives to section 1720.4(b)(1) in
the transaction documents of borrowers
such as CoBank, and no change is being
made in this rule.

Lender Eligibility

Comment: CoBank suggests that 7
CFR 1720.5(a)(1), as RUS proposed to
revise it, establishes the eligibility
criteria in an overly narrow manner by
stating that eligible entities may be
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“organized on a non-profit basis.”
CoBank suggests that this language may
be construed to mean that an eligible
entity needs to be a non-profit entity
organized under State law and that this
result was not contemplated by
Congress. In CoBank’s view, this reading
of the proposed regulation may serve to
exclude from participation in the
section 313A guarantee program entities
that are not organized as non-profit
entities under State law. In its
comments, CoBank seeks confirmation
that this regulation requires applicants
to have substantive non-profit status,
and that this regulation does not require
that applicants be created as non-profit
entities under State law.

Response: RUS does not read the
language of proposed section
1720.5(a)(1) as requiring an entity to be
organized as a non-profit entity under
State law in order to be an eligible
applicant under the 313A guarantee
program. Furthermore, it finds nothing
in the legislative history that would
support such an interpretation that
results in a policy excluding entities on
the basis of whether they have been
organized under State laws or Federal
laws. RUS notes that similar language in
section 306 of the RE Act (7 U.S.C. 936)
establishing the core RUS guaranteed
loan programs has for many years been
interpreted to include CoBank.
Therefore, RUS confirms that the final
rule requires substantive non-profit
status, not particular types of State law
entities. The language itself has not been
changed.

Application Evaluation Factor
Involving Supervision, Examination,
and Safety and Soundness Regulation
of Applicant by an Independent Federal
Agency

Comment: CFC contends that the new
evaluation criterion proposed to be
included in 7 CFR 1720.7(b)(4) would
disadvantage entities like CFC that are
not regulated by an independent Federal
agency. The proposed section
1720.7(b)(4) would allow RUS to
consider the extent to which an
applicant is subject to “supervision,
examination, and safety and soundness
regulation by an independent federal
agency” as an evaluation factor in
connection with the awarding of
guarantees under the 313A program.
CFC contends that it is not subject to an
established regulatory scheme and, as a
result, will not be able to satisfy this
evaluation criterion. Moreover, CFC
essentially contends that although it is
not regulated by a Federal agency, CFC’s
compliance with certain reporting
requirements, their submission of
financial statements to RUS, and the

inclusion of a financial expert on its
board of directors at the request of the
U.S. Treasury Department serve to
provide disclosure and oversight
comparable to or exceeding that
required by Federal regulation.

Response: RUS believes that the fact
that an applicant is regulated by an
independent Federal agency provides a
substantial benefit in that the additional
oversight provided by a Federal agency
tasked with the regulation of lending
institutions provides RUS with an
additional layer of security.
Accordingly, the factor is appropriate
for RUS to consider since regulatory
oversight benefits RUS because it serves
to lessen RUS’ financial risk as the
guarantor in the 313A program. The
examples that CFC references are not
comparable to the comprehensive
regulatory scheme of the FCA.
Therefore, no change is being adopted
in the final rule. RUS notes that the
degree of regulation is not an eligibility
factor.

Application Evaluation Factor
Involving Concentration of Financial
Risk Resulting From Previous
Guarantees

Comment: CFC contends that the new
evaluation criterion proposed in 7 CFR
1720.7(b)(5) would serve to penalize
entities that have previously received
guarantees made under section 313A of
the RE Act. Proposed section
1720.7(b)(5) provides that RUS take into
consideration “[t]he extent of
concentration of financial risk that RUS
may have resulting from previous
guarantees made under section 313A of
the RE Act.” CFC suggests that prior
RUS guarantees made under the 313A
program are sufficiently secured by
CFC’s underlying credit strength and its
pledged loan collateral. Accordingly,
CFC contends that financial risk to RUS
is already minimized and suggests that
if RUS seeks to further minimize its risk,
it could modify this proposed language
to limit a guaranteed lender’s ability to
make loans to a single entity in an
amount that exceeds ten percent of the
total section 313A guaranteed loans
outstanding to RUS.

Response: RUS believes that a
legitimate purpose is served by
considering the concentration of
outstanding section 313A guarantees.
Although there are existing protections
in place to minimize RUS’ risk with
respect to the existing guaranteed
lender, RUS believes that it is still
prudent risk management to consider
the amount of its existing exposure to
each guaranteed lender under the 313A

additional guarantees. Therefore, no
change is being made in the final rule.

List of Subjects in 7 CFR Part 1720

Electric power, Electric utilities, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas.

m For reasons set out in the preamble,
RUS amends chapter XVII of title 7 of
the Code of Federal Regulations by
amending part 1720 to read as follows:

PART 1720—GUARANTEES FOR
BONDS AND NOTES ISSUED FOR
ELECTRIFICATION OR TELEPHONE
PURPOSES

m 1. The authority citation for part 1720
continues to read as follows:

Authority: 7 U.S.C. 901 et seq.; 7 U.S.C.
940c-1.

m 2. Revise § 1720.1 to read as follows:

§1720.1 Purpose.

This part prescribes regulations
implementing a guarantee program for
bonds and notes issued for
electrification or telephone purposes
authorized by section 313A of the Rural
Electrification Act of 1936 (7 U.S.C.
940c-1).

m 3. Revise § 1720.2 to read as follows:

§1720.2 Background.

The Rural Electrification Act of 1936
(the “RE Act”) (7 U.S.C. 901 et seq.)
authorizes the Secretary to guarantee
and make loans to persons,
corporations, States, territories,
municipalities, and cooperative, non-
profit, or limited-dividend associations
for the purpose of furnishing or
improving electric and telephone
service in rural areas. Responsibility for
administering electrification and
telecommunications loan and guarantee
programs along with other functions the
Secretary deemed appropriate have been
assigned to RUS under the Department
of Agriculture Reorganization Act of
1994 (7 U.S.C. 6941 et seq.). The
Administrator of RUS has been
delegated responsibility for
administering the programs and
activities of RUS, see 7 CFR 1700.25.
Section 6101 of the Farm Security and
Rural Investment Act of 2002 (Pub. L.
107-171) (FSRIA) amended the RE Act
to include a new program under section
313A entitled Guarantees for Bonds and
Notes Issued for Electrification or
Telephone Purposes. This measure
directed the Secretary of Agriculture to
promulgate regulations that carry out
the Program. The Secretary published
the regulations for the program in the

program when acting on applications for Federal Register as a final rule on
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October 29, 2004, adding Part 1720 to
Title 7 of the Code of Federal
Regulations. Section 6106(a)(1)(A) of the
Food, Conservation, and Energy Act of
2008 (Pub. L. 110-246) amended section
313A of the RE Act by replacing the
level of “concurrent loans” as a factor
limiting the amount of bonds and notes
that could be guaranteed and inserted
“for eligible electrification or telephone
purposes” as the limitation on the
amount of bonds and notes that can be
guaranteed under section 313A up to an
annual program limit of $1,000,000,000,
subject to availability of funds. Section
6106(a)(1)(B) further amended section
313A of the RE Act by removing the
prohibition against the recipient using
an amount obtained from the reduction
in funding costs as a result of a new
guarantee under section 313A to reduce
the interest rate charged on a new or
concurrent loan.

m 4. Amend § 1720.3 by revising the
definition of “Borrower” and adding the
definition of “Eligible Loan” as follows:

§1720.3 Definitions.
* * * * *

Borrower means any organization that has
an outstanding loan made or guaranteed by
RUS for rural electrification or rural
telephone under the RE Act, or that is eligible
for such financing.

* * * * *

Eligible Loan means a loan that a
guaranteed lender extends to a borrower for
up to 100 percent of the cost of eligible
electrification or telephone purposes
consistent with the RE Act.

* * * * *

m 5. Amend § 1720.4 by revising
paragraphs (a)(2), (3), and (4), and
revising paragraph (b)(2) to read as
follows:

§1720.4 General standards.

(a) * *x %

(2) At the time the guarantee is
executed, the total principal amount of
guaranteed bonds outstanding would
not exceed the principal amount of
outstanding eligible loans previously
made by the guaranteed lender;

(3) The proceeds of the guaranteed
bonds will not be used directly or
indirectly to fund projects for the
generation of electricity; and

(4) The guaranteed lender will not use
any amounts obtained from the
reduction in funding costs provided by
a loan guarantee issued prior to June 18,
2008, to reduce the interest rates
borrowers are paying on new or
outstanding loans, other than new
concurrent loans as provided in part
1710 of this chapter.

(b) L

(2) Maintain sufficient collateral equal
to the principal amount outstanding, for
guaranteed lenders having a credit
rating below “A —” on its senior secured
debt without regard to the guarantee, or
in the case of a lender that does not
have senior secured debt, a corporate
(counterparty) credit rating below “A —”
without regard to the guarantee.
Collateral shall be in the form of specific
and identifiable unpledged securities
equal to the value of the guaranteed
amount. In the case of a guaranteed
lender’s default, the U.S. government
claim shall not be subordinated to the
claims of other creditors, and the
indenture must provide that in the event
of default, the government has first
rights on the asset. Upon application
and throughout the term of the
guarantee, guaranteed lenders not
subject to collateral pledging
requirements shall identify, with the
concurrence of the Secretary, specific
assets to be held as collateral should the
credit rating of its senior secured debt,
or its corporate credit rating, as
applicable, without regard to the
guarantee fall below “A —.” The
Secretary has discretion to require
collateral at any time should

circumstances warrant.
* * * * *

m 6. Amend § 1720.5 by revising
paragraphs (a)(1) and (b)(1) to read as
follows:

§1720.5 Eligibility criteria.

(a] * % %

(1) A bank or other lending institution
organized as a private, not-for-profit
cooperative association, or otherwise

organized on a non-profit basis; and
* * * * *

(b) * *x *

(1) The guaranteed lender must
furnish the Secretary with a certified list
of the principal balances of eligible
loans then outstanding and certify that
such aggregate balance is at least equal
to the sum of the proposed principal
amount of guaranteed bonds to be
issued, and any previously issued

guaranteed bonds outstanding; and
* * * * *

m 7. Amend § 1720.6 by revising
paragraph (a)(7) to read as follows:

§1720.6 Application process.

(El] * ok ok

(7) Evidence of a credit rating, from a
Rating Agency, on its senior secured
debt or its corporate credit rating, as
applicable, without regard to the
government guarantee and satisfactory
to the Secretary; and

* * * * *

m 8. Amend § 1720.7 by revising
paragraphs (b)(3) and (4), adding new
paragraphs (b)(5) and (6), and revising
paragraph (d) to read as follows:

§1720.7 Application evaluation.

* * * * *

(b) * * *

(3) The applicant’s demonstrated
performance of financially sound
business practices as evidenced by
reports of regulators, auditors and credit
rating agencies;

(4) The extent to which the applicant
is subject to supervision, examination,
and safety and soundness regulation by
an independent federal agency;

(5) The extent of concentration of
financial risk that RUS may have
resulting from previous guarantees
made under section 313A of the RE Act;
and

(6) The extent to which providing the
guarantee to the applicant will help
reduce the cost and/or increase the
supply of credit to rural America, or
generate other economic benefits,
including the amount of fee income
available to be deposited into the Rural
Economic Development Subaccount,
maintained under section 313(b)(2)(A)
of the RE Act (7 U.S.C. 940c(b)(2)(A)),

after payment of the subsidy amount.
* * * * *

(d) Decisions by the Secretary. The
Secretary shall approve or deny
applications in a timely manner as such
applications are received; provided,
however, that in order to facilitate
competitive evaluation of applications,
the Secretary may from time to time
defer a decision until more than one
application is pending. The Secretary
may limit the number of guarantees
made to a maximum of five per year, to
ensure a sufficient examination is
conducted of applicant requests. RUS
shall notify the applicant in writing of
the Secretary’s approval or denial of an
application. Approvals for guarantees
shall be conditioned upon compliance
with 7 CFR 1720.4 and 1720.6 of this
part. The Secretary reserves the
discretion to approve an application for
an amount less than that requested.

m 9. Amend § 1720.8 by revising
paragraphs (a) (3), (4), and (8) to read as
follows:

§1720.8 Issuance of the guarantee.

(a) * x %

(3) Prior to the issuance of the
guarantee, the applicant must certify to
the Secretary that the proceeds from the
guaranteed bonds will be applied to
fund new eligible loans under the RE
Act, to refinance concurrent loans, or to
refinance existing debt instruments of
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the guaranteed lender used to fund
eligible loans;

(4) The applicant provides a certified
list of eligible loans and their
outstanding balances as of the date the
guarantee is to be issued;

* * * * *

(8) The applicant shall provide
evidence of a credit rating on its senior
secured debt or its corporate credit
rating, as applicable, without regard to
the guarantee and satisfactory to the

Secretary; and
* * * * *

m 10. Amend § 1720.12 by revising
paragraph (a)(5) to read as follows:

§1720.12 Reporting requirements.

(a) * x %

(5) Credit rating, by a Rating Agency,
on its senior secured debt or its
corporate credit rating, as applicable,
without regard to the guarantee and

satisfactory to the Secretary; and
* * * * *

m 11. Revise § 1720.13 to read as
follows:

§1720.13 Limitations on guarantees.

In a given year the maximum amount
of guaranteed bonds that the Secretary
may approve will be subject to budget
authority, together with receipts
authority from projected fee collections
from guaranteed lenders, the principal
amount of outstanding eligible loans
made by the guaranteed lender, and
Congressionally-mandated ceilings on
the total amount of credit. The Secretary
may also impose other limitations as
appropriate to administer this guarantee
program.

Jonathan Adelstein,

Administrator, Rural Utilities Service.
[FR Doc. 2010-17817 Filed 7-21-10; 8:45 am]|
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 274a

[ICE 2345-05; DHS-2005-0046]

RIN 1653-AA47

Electronic Signature and Storage of

Form -9, Employment Eligibility
Verification

AGENCY: U.S. Immigration and Customs
Enforcement, DHS.

ACTION: Final rule.

SUMMARY: This final rule amends
Department of Homeland Security
regulations to provide that employers
and recruiters or referrers for a fee who

are required to complete and retain the
Form I-9, Employment Eligibility
Verification, may sign this form
electronically and retain this form in an
electronic format. This final rule makes
minor changes to an interim final rule
promulgated in 2006.

DATES: This final rule is effective August
23, 2010.

FOR FURTHER INFORMATION CONTACT:
Allen Vanscoy, Office of Investigations,
U.S. Immigration and Customs
Enforcement, 500 12th St., SW.,
Washington, DC 20024. Telephone (202)
732-5798 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Background

A. Employment Eligibility Verification
Requirement

Section 274A of the Immigration and
Nationality Act, as amended (INA), 8
U.S.C. 1324a, requires all U.S.
employers, agricultural associations,
agricultural employers, farm labor
contractors, or persons or other entities
that recruit or refer persons for
employment for a fee, to verify the
employment authorization and identity
of all employees hired to work in the
United States after November 6, 1986.
To comply with the law, an employer,
or a recruiter or referrer for a fee, is
responsible for the completion of a
Form I-9, Employment Eligibility
Verification (Form I-9), for each new
employee, including United States
citizens. 8 CFR 274a.2.

The completed Form I-9 is not filed
with the Department of Homeland
Security (DHS). Rather, the Form I-9 is
retained by the employer who must
make it available for inspection upon a
request by Immigration and Customs
Enforcement (ICE) investigators or other
authorized federal officials. Employers
are required to retain a Form I-9 in their
own files for three years after the date
of hire of the employee or one year after
the date that employment is terminated,
whichever is later. 8 CFR 274a.2(c)(2).
Recruiters or referrers for a fee are
required to retain each Form I-9 for
three years after the date of hire. Id. at
(d)(2). Failure to properly complete and
retain each Form -9 may subject the
employer or recruiter or referrer for a fee
to civil money penalties. INA section
274A(e)(5), 8 U.S.C. 1324a(e)(5).

B. Format of the Form 1-9

The Form I-9 has been available to
the public in numerous paper and
electronic means since 1986. The Form
1-9 is available online at the U.S.
Citizenship and Immigration Services
(USCIS) Web site as a Portable
Document Format (.pdf) fillable and

printable form. http://uscis.gov/files/
form/i-9.pdf.

This final rule permits employers to
complete, sign, scan, and store the Form
1-9 electronically (including an existing
Form I-9), as long as certain
performance standards set forth in this
final rule for the electronic filing system
are met. DHS has separately revised the
substantive documentary requirements
for employment verification that form
the basis for the Form I-9. Documents
Acceptable for Employment Eligibility
Verification, 73 FR 76505 (Dec. 17,
2008).

C. Regulatory History

In June 2006, DHS published an
interim final rule to permit electronic
signature and storage of the Form I-9.
71 FR 34510 (June 15, 2006). The
interim rule implemented Public Law
108-390, 118 Stat. 2242 (Oct. 30, 2004),
and INA section 274A, 8 U.S.C. 1324a.
The interim rule amended DHS
regulations to permit employers to
complete, sign, scan, and store the Form
1-9 electronically (including an existing
Form I-9), as long as certain
performance standards set forth in this
final rule for the electronic filing system
are met. See 8 CFR 274a.2. This final
rule responds to public comments
received on the interim final rule and
adopts the interim final rule with
changes noted below.

II. Changes Made by This Final Rule

In this final rule, DHS makes minor
modifications to 8 CFR 274a.2 to clarify
certain provisions that:

e Employers must complete a Form
1-9 within three business (not calendar)
days;

e Employers may use paper,
electronic systems, or a combination of
paper and electronic systems;

e Employers may change electronic
storage systems as long as the systems
meet the performance requirements of
the regulations;

e Employers need not retain audit
trails of each time a Form I-9 is
electronically viewed, but only when
the Form I-9 is created, completed,
updated, modified, altered, or corrected;
and

e Employers may provide or transmit
a confirmation of a Form -9
transaction, but are not required to do
so unless the employee requests a copy.
The final rule makes technical and
conforming amendments to the
regulations.

III. Comments and Responses

This final rule responds to the nine
comments received from trade
associations and agencies and
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organizations involved in human
resource management and modifies the
interim final rule as explained above.
DHS has carefully considered the views
expressed and, to the extent practical
and appropriate, incorporated those
suggestions in the final regulation. The
interim final rule merely provided an
additional option for employers to sign
and store the Form I-9 and supporting
documents electronically rather than by
retaining paper, microfilm or microfiche
copies of the Form I-9. This final rule
makes modest adjustments to the
interim final rule.

A. Time To Complete Form I-9

Several commenters expressed
concern regarding the timeframes
involved in completing the Form I-9. A
commenter questioned the meaning of
the term “at the time of hire.” The
commenters were concerned with the
language that required the employer to
complete the verification section of a
Form I-9 within three (3) days and
suggested that the final rule specifically
state three (3) “business days.” This
question is clarified on the revised Form
1-9 (rev. 06/05/07) that states:
“Employers must complete Section 2 by
examining evidence of identity and
employment eligibility within three (3)
business days of the date employment
begins.” The interim rule inadvertently
omitted the word “business.” In this
final rule DHS has revised 8 CFR
274a.2(b)(1)(ii)(B) to state three
“business” days instead of the implied
three calendar days.

B. Electronic Storage Options

Several commenters raised concerns
about the employers’ ability to
implement new systems as technology
changes and improves. Commenters
suggested that to specify processes and
systems in this final rule would likely
inhibit the use of future developments
and the resulting cost savings and
improved efficiencies. The interim final
rule and this final rule do not specify
any technology based system, but
provide only for a performance-based
system that ensures accessibility.

One commenter asked if an employer
could use a combination of electronic
and paper storage systems for storing a
Form I-9. In response, DHS has revised
8 CFR 274a.2(b)(2)(i) to provide that
employers may use paper, electronic
systems, or a combination of the two.

One commenter asked if electronic
storage systems that permit the storage
of all data but do not produce a
facsimile of the Form I-9 could be used.
DHS believes the existing regulations
establish that an employer must be able
to produce a reasonable facsimile or

copy of the Form I-9. 8 CFR
274a.2(a)(2), (e)(7) (authorizing use of
“reasonable data compression or
formatting technologies”).

Several commenters requested
guidance on the storage of ancillary
documents used to verify an employee’s
identity and eligibility to work in the
United States. Employers may, but are
not required to, copy or make an
electronic image of a document used to
comply with the requirements of INA
section 274A(b), 8 U.S.C. 1324a(b). 8
CFR 274a.2(b)(3). Employers should be
cautious, however, to apply consistent
policies and procedures for all
employees to avoid a potential of
discrimination.

A commenter asked if the Form I-9
could be stored with the employee’s
other employment records. Similarly,
several commenters were concerned
about storage of documents they use to
verify an employee’s identity and
employment authorization. The Form
I-9 and verification documentation may
be stored in a separate Form I-9 file or
as part of the employee’s other
employment records. 8 CFR
274a.2(b)(3). Further, DHS has added
language in 8 CFR 274a.2(e)(4) to make
clear that employers may change
electronic storage systems as long as
such systems meet the requirements of
this rule.

Two commenters asked whether the
entire Form I-9 must be retained or only
the pages on which the employer and
employee enter data. Only the pages of
the Form I-9 containing employer and
employee-entered data need be retained.
8 CFR 274a.2(e)(1). Other pages of the
current form are instructions for
completing the Form I-9 and need not
be retained by the employer.

Several commenters inquired if DHS
would provide additional guidance
concerning the use of contract services
for the electronic storage of the Form I-
9. DHS does not intend to provide any
additional guidance or requirements for
employers choosing to use contract
electronic storage and generation
systems. DHS intends that the
regulation allow for flexibility.

C. Audit Trail Requirements

Several commenters suggested that
the audit trail requirements of 8 CFR
274a.2(g)(1)(iv) would be burdensome,
particularly for small businesses, but
could pose issues for all businesses.
Commenters stated that the audit trail
requirement would significantly
diminish any cost savings over the more
traditional paper-based systems,
particularly if the audit trail must
include every accession of the record.
DHS agrees with comments that

suggested that it is unnecessary to
require an audit trail to record every
time a Form I-9 is simply viewed or
accessed but not modified. An audit
trail is important, however, whenever a
record is created, completed, altered,
updated, or otherwise modified.
Accordingly, 8 CFR 274a.2(g)(1)(iv) has
been modified to ensure that whenever
the electronic record is created,
completed, updated, modified, altered,
or corrected, a secure and permanent
record is created that establishes the
date of access, the identity of the
individual who accessed the electronic
record, and the particular action taken.
Additionally, DHS revised 8 CFR
274a.2(e)(1)(iv) to delete the
requirement that the electronic storage
system be searchable by any data
element and has inserted language that
requires searchability to be consistent
with 8 CFR 274a.2(e)(6).

A commenter stated the word
“documents” should be used instead of
the term “books” in 8 CFR 274a.2(e)(6).
DHS agrees and has adopted the
recommendation.

D. Employee Receipt

Several commenters objected to the
requirement in 8 CFR 274a.2(h)(1)(iii)
that a printed transaction record be
given to the employee. Commenters
argued it is contrary to the goals of a
paperless system, and that the
requirements before this rule did not
require the employer to provide an
employee with a printed transaction
record. One commenter noted that some
companies process thousands of new
employees annually and another noted
that, in the modern work environment,
many employees work off-site. Overall,
these commenters expressed concern
that requiring paper receipts could be a
significant burden to businesses both
large and small. Commenters noted that
the employer, not the employee, must
demonstrate compliance.

DHS disagrees. DHS believes this
requirement is feasible and not, in most
cases, unduly burdensome. DHS
believes that providing a transaction
receipt, such as a printed copy of the
electronic record, may be an important
protective step for the employee if errors
are later discovered. The employee may
not be the person inputting the
information into the electronic record.
In response to comments, however, DHS
has amended this final rule to require
employers to provide or transmit a
confirmation of the transaction only if
an employee requests it. In addition,
DHS removed the language requiring the
employer to provide the confirmation at
the time of the transaction. DHS
understands that in certain situations it
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may be impracticable for employers to
transmit or print a confirmation of the
transaction because the employee may
not have access to a computer or the
employer may not have the capability to
print a paper copy of the electronic
record at the time the document is
completed electronically. If, however,
the employee requests confirmation, it
is reasonable for the employer to be
required to give the employee a copy of
the information provided within a
reasonable period of time. Providing the
option of electronic preparation and
storage does not in any way alter the
requirement that the employer
physically examine any documentation
provided by the employee in the
presence of the employee prior to
completing the Form I-9. Though not
required when preparing a paper Form
I-9, DHS believes requiring an employer
to provide a receipt upon employee
request when completing an electronic
record allows employers and employees
to confirm the accuracy of the
information provided.

E. U.S. Government Access to Employer
Electronic Systems

One commenter objected to the
requirement in 8 CFR 274a.2(e)(3) that
electronic generation or storage systems
not be subject to license or contract
restrictions that would inhibit access by
U.S. Government agencies to those Form
I-9 preparation and storage systems.
The commenter also objected to the
requirement that an employer give the
government unlimited access to the
employer’s electronic generation and
storage system. DHS declines to alter 8
CFR 274a.2(e)(3). The provision does
not require unlimited government
access; it prevents contract and license
restrictions from denying government
access to electronically stored Form
I-9.

F. Improvements to Form I-9

A number of comments suggested
improvements to the Form I-9,
including revisions to the ancillary
documents list used for verification and
to improve the readability of the Form
I-9. This rulemaking concerns only the
storage of the Form I-9, not its content.
Those issues, therefore, are beyond the
scope of this rulemaking. DHS has
separately amended the regulatory
requirements for documentation of
employment eligibility and this rule
makes minor technical corrections to
comport with that rulemaking.
Documents Acceptable for Employment
Eligibility Verification, 73 FR 76505
(Dec. 17, 2008); Documents Acceptable
for Employment Eligibility Verification,
74 FR 2838 (Jan. 16, 2009) (correction);

Documents Acceptable for Employment
Eligibility Verification, 74 FR 5899 (Feb.
3, 2009) (delayed effective date);
Documents Acceptable for Employment
Eligibility Verification, 74 FR 10455
(March 11, 2009) (correction). See also
Handbook for Employers, Instructions
for Completing the Form I-9 (M-274),
available at http://www.uscis.gov/
USCIS/Controlled % 20Vocabulary/
Native % 20Documents/m-274.pdf.

Finally, one commenter suggested
that requiring an employer to download
the Form I-9 electronically poses a
burden on small businesses that do not
use a computer or the internet in their
business operations. The interim rule
and this final rule do not require that
Form I-9 be downloaded electronically
from any source. Form I-9 continues to
be available in the paper format that can
be obtained, upon request, from USCIS,
at (800) 870—-3676 or (800) 375—5283.
The interim rule and this final rule
simply provide an option for an
employer to electronically store the
Form I-9.

IV. Regulatory Requirements
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
analysis is not required when a rule is
exempt from notice and comment
rulemaking under 5 U.S.C. 553(b). DHS
previously determined that good cause
exists under 5 U.S.C. 553(b)(B) to
exempt this rule from the notice and
comment requirements of 5 U.S.C.
553(b). Therefore, no RFA analysis
under 5 U.S.C. 603 or 604 is required for
this rule. DHS notes, however, that
because electronic signature and storage
technologies are optional, DHS expects
that small entities will choose electronic
methods only if those methods will save
costs, lessen overall burden, or
otherwise improve efficiency.

B. Unfunded Mandates Reform Act of
1995

This final rule will not result in any
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million (adjusted
for inflation) or more in any one year,
and it will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This final rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996, Public Law 104-121, tit. II, 110
Stat. 847, 857 (March 29, 1996), 5 U.S.C.

601 note. This final rule will not result
in an annual effect of $100 million or
more on the economy; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. Executive Order 12866 (Regulatory
Planning and Review)

This final rule is considered by DHS
to be a “significant regulatory action”
under Executive Order 12866, section
3(f), Regulatory Planning and Review.
Accordingly, the rule has been
submitted to the Office of Management
and Budget (OMB) for review.

DHS analyzed the cost and benefits of
this final rule as required by Executive
Order 12866 section 1(b)(6), and made
a reasoned determination that the
benefits of this final rule justify its costs
to the public and Government. Whether
to create and store the Form I-9 in an
electronic or traditional paper format
will be within the discretion of
employers or recruiters or referrers for a
fee, who are already required under 8
CFR 274a.2 to retain the Form I-9. This
final rule permits the employers to
continue using their current Form 1-9
policies and practices to prepare and
store the Form I-9 in the paper format;
electing to prepare and store the Form
I-9 electronically is voluntary. The
regulation does not require any
additional actions or expenses, it merely
provides employers with an additional
option that may result in improved
efficiency and cost-savings.

E. Executive Order 13132 (Federalism)

This final rule will not have a
substantial direct effect on the States, on
the relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
final rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

F. Executive Order 12988 (Civil Justice
Reform)

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, 44 U.S.C. 3501 et seq, agencies
are required to submit any reporting or
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recordkeeping requirements inherent in
a rule to the OMB for review and
approval. This final rule makes minor
adjustments to an interim final rule
affecting electronic completion of Form
I-9, which has been approved for use by
OMB under Control Number 1615-0047.
The final rule permits the employer also
to continue to retain Form I-9 in paper,
microfiche, or microfilm, and allows a
new option: to retain Form I-9
electronically. DHS estimated that the
interim final rule permitting storage of
the Form I-9 electronically reduced the
burden on businesses by 650,000 hours.
71 FR at 34514. Accordingly, DHS
submitted the required Paperwork
Reduction Change Worksheet (OMB—
83C) to OMB reflecting the reduction in
burden hours for Form I-9, and OMB
approved the changes. The amendments
made by this final rule to clarify storage
options do not alter in any significant
quantifiable way the recordkeeping
hours or burdens from those associated
with the interim final rule. Accordingly,
no Paperwork Reduction Change
Worksheet (Form OMB 83—C) was
required to be submitted to OMB.

List of Subjects in 8 CFR Part 274a

Administrative practice and
procedure, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

m Accordingly, part 274a of chapter I of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

m 1. The authority citation for part 274a
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1324a; 8
CFR part 2.

m 2. Section 274a.2 is amended:

W a. By revising paragraph (b)(1)(ii)(B);

m b. By revising paragraph (b)(2)(i)

introductory text;

m c. By revising the first and last

sentences of paragraph (b)(2)(ii);

m d. By revising the second sentence of

paragraph (b)(3);

m e. By revising paragraph (e)(1)

introductory text;

m f. By revising paragraph (e)(1)(iv);

m g. By revising paragraph (e)(4);

m h. By revising the first and last

sentences of paragraph (e)(6);

m i. By revising the last sentence of

paragraph (e)(8)(i);

m j. By revising paragraph (e)(8)(ii);

m k. By revising the last sentence of

paragraph (f)(3);

m l. By revising paragraph (g)(1)(iv); and

m m. By revising paragraph (h)(1)(iii).
The revisions and additions read as

follows:

§274a.2 Verification of identity and
employment authorization.

* * * * *

(b) * * *

(1] I

(11) * x %

(B) Complete section 2—“Employer
Review and Verification”—on the Form
I-9 within three business days of the
hire and sign the attestation with a
handwritten signature or electronic
signature in accordance with paragraph
(i) of this section.

* * * * *

(2] * k%

(i) A paper (with original handwritten
signatures), electronic (with acceptable
electronic signatures that meet the
requirements of paragraphs (h) and (i) of
this section or original paper scanned
into an electronic format, or a
combination of paper and electronic
formats that meet the requirements of
paragraphs (e), (f), and (g) of this
section), or microfilm or microfiche
copy of the original signed version of
Form I-9 must be retained by an
employer or a recruiter or referrer for a

fee for the following time periods:
* * * * *

(ii) Any person or entity required to
retain Forms I-9 in accordance with this
section shall be provided with at least
three business days notice prior to an
inspection of Forms I-9 by officers of an
authorized agency of the United States.
* * * Nothing in this section is
intended to limit the subpoena power
under section 235(d)(4) of the Act.

* * * * *

* % %

(3) Copying of documentation.
If such a copy or electronic image is
made, it must either be retained with
the Form I-9 or stored with the
employee’s records and be retrievable
consistent with paragraphs (e), (), (g),

(h), and (i) of this section. * * *

(e) * * * (1) Any person or entity
who is required by this section to
complete and retain Forms I-9 may
complete or retain electronically only
those pages of the Form I-9 on which
employers and employees enter data in
an electronic generation or storage

system that includes:
* * * * *

(iv) In the case of electronically
retained Forms I-9, a retrieval system
that includes an indexing system that
permits searches consistent with the
requirements of paragraph (e)(6) of this
section; and
* * * * *

(4) A person or entity who chooses to

complete or retain Forms I-9
electronically may use one or more

electronic generation or storage systems.
Each electronic generation or storage
system must meet the requirements of
this paragraph, and remain available as
long as required by the Act and these
regulations. Employers may implement
new electronic storage systems
provided:

(i) All systems meet the requirements
of paragraphs (e), (), (g), (h) and (i) of
this section; and

(ii) Existing Forms I-9 are retained in

a system that remains fully accessible.
* * * * *

(6) An “indexing system” for the
purposes of paragraphs (e)(1)(iv) and
(e)(5) of this section is a system that
permits the identification and retrieval
for viewing or reproducing of relevant
documents and records maintained in
an electronic storage system. * * * The
requirement to maintain an indexing
system does not require that a separate
electronically stored documents and
records description database be
maintained if comparable results can be
achieved without a separate description

database.
* * * * *

(8) * k%

(i) * * *. Generally, an audit trail is
a record showing who has accessed a
computer system and the actions
performed within or on the computer
system during a given period of time;

(ii) Provide a requesting agency of the
United States with the resources (e.g.,
appropriate hardware and software,
personnel and documentation)
necessary to locate, retrieve, read, and
reproduce (including paper copies) any
electronically stored Forms I-9, any
supporting documents, and their
associated audit trails, reports, and
other data used to maintain the
authenticity, integrity, and reliability of
the records; and
* * * * *

(f) EE .

(3) * * *.Nothing in this section is
intended to limit the subpoena power of
an agency of the United States under
section 235(d)(4) of the Act.

* * * * *

* * %

Eg)) * * %

(iv) Ensure that whenever the
electronic record is created, completed,
updated, modified, altered, or corrected,
a secure and permanent record is
created that establishes the date of
access, the identity of the individual
who accessed the electronic record, and
the particular action taken.

* * * * *

(h)* I
(1)* * %
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(iii) Upon request of the employee,
provide a printed confirmation of the
transaction to the person providing the
signature.

* * * * *

Janet Napolitano,

Secretary.

[FR Doc. 2010-17806 Filed 7—21-10; 8:45 am]
BILLING CODE 9111-28-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2010-BT-TP-0022]
RIN: 1904-AC25

Energy Conservation Program for
Consumer Products: Test Procedure
for Microwave Ovens; Repeal of Active
Mode Test Procedure Provisions

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) repeals the regulatory
provisions establishing the cooking
efficiency test procedure for microwave
ovens under the Energy Policy and
Conservation Act (EPCA). DOE has
determined that the microwave oven
test procedure to measure the cooking
efficiency does not produce accurate
and repeatable test results and is
unaware of any test procedures that
have been developed that address the
concerns with the DOE microwave oven
cooking efficiency test procedure.
DATES: Effective date: This rule is
effective on July 22, 2010.
ADDRESSES: The public may review
copies of all materials related to this
rulemaking at the U.S. Department of
Energy, Resource Room of the Building
Technologies Program, 950 L’Enfant
Plaza, SW., Suite 600, Washington, DC,
(202) 586-2945, between 9 a.m. and 4
p.-m., Monday through Friday, except
Federal holidays. Please call Ms. Brenda
Edwards at the above telephone number
for additional information regarding
visiting the Resource Room.
FOR FURTHER INFORMATION CONTACT: Mr.
Wes Anderson, U.S. Department of
Energy, Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585—0121. Tel.: (202)
586—7335. E-mail:
Wes.Anderson@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue,

SW., Washington, DC 20585-0121. Tel.:
(202) 586-7796. E-mail:
Elizabeth.Kohl@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Legal Authority and Background
II. Discussion
II. Procedural Requirements
A. Review Under Executive Order 12866
B. Administrative Procedure Act
C. Review Under the Regulatory Flexibility
Act
D. Review Under the Paperwork Reduction
Act of 1995
E. Review Under the National
Environmental Policy Act of 1969
F. Review Under Executive Order 13132
G. Review Under Executive Order 12988
H. Review Under the Unfunded Mandates
Reform Act of 1995
I. Review Under the Treasury and General
Government Appropriations Act, 1999
J. Review Under Executive Order 12630
K. Review Under the Treasury and General
Government Appropriations Act, 2001
L. Review Under Executive Order 13211
M. Review Under Section 32 of the Federal
Energy Administration (FEA) Act of 1974
N. Congressional Notification
IV. Approval of the Office of the Secretary

I. Legal Authority and Background

Legal Authority

Title IIT of the Energy Policy and
Conservation Act (42 U.S.C. 6291 et
seq.; EPCA or the Act) sets forth a
variety of provisions designed to
improve energy efficiency. Part A of
Title IIT (42 U.S.C. 6291-6309)
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles” for consumer
products, including microwave ovens.
(42 U.S.C. 6291(1)—(2) and 6292(a)(10))
Under the Act, this program consists
essentially of three parts: testing,
labeling, and establishing Federal
energy conservation standards.

Manufacturers of covered products
must use DOE test procedures to certify
that their products comply with energy
conservation standards adopted under
EPCA and to represent the efficiency of
their products. (42 U.S.C. 6295(s); 42
U.S.C. 6293(c)) DOE must also use DOE
test procedures in any action to
determine whether covered products
comply with EPCA standards. (42 U.S.C.
6295(s)) Criteria and procedures for
DOE’s adoption and amendment of such
test procedures, as set forth in EPCA,
require that test procedures be
reasonably designed to produce test
results which measure energy
efficiency, energy use, or estimated
annual operating cost of a covered
product during a representative average
use cycle or period of use. Test
procedures must also not be unduly

burdensome to conduct. (42 U.S.C.
6293(b)(3))

EPCA also specifies that State law
providing for the disclosure of
information with respect to any measure
of energy consumption is superseded to
the extent that such law requires testing
or the use of any measure of energy
consumption or energy descriptor in
any manner other than provided under
section 323 of EPCA. (42 U.S.C.
6297(a)(1)(A); 42 U.S.C. 6297(f)(3)(G))
Therefore, in the absence of a Federal
test procedure or accompanying
conservation standard, States may
prescribe their own test procedures and
standards pursuant to applicable State
law. Id.

Background—Active Mode Test
Procedure

DOE’s test procedure for microwave
ovens is codified at appendix I to
subpart B of Title 10 of the Code of
Federal Regulations (CFR). That test
procedure was part of an October 3,
1997, final rule that also revised the test
procedures for other cooking products
to measure their efficiency and energy
use more accurately. 62 FR 51976. The
microwave oven test procedure
incorporates portions of the
International Electrotechnical
Commission (IEC) Standard 705-1998
and Amendment 2-1993, “Methods for
Measuring the Performance of
Microwave Ovens for Households and
Similar Purposes,” (IEC Standard 705)
and measures microwave oven cooking
efficiency and energy factor (EF). Id.

Background—Active Mode Standards

The National Appliance Energy
Conservation Act of 1987 (NAECA; Pub.
L. 100-12), which amended EPCA,
established prescriptive standards for
kitchen ranges and ovens, but no
standards were established for
microwave ovens. (42 U.S.C. 6295(h))
The NAECA amendments also required
DOE to conduct two cycles of
rulemakings to determine whether to
revise the standard. DOE undertook the
first cycle of these rulemakings and
issued a final rule on September 8, 1998
(63 FR 48038), in which DOE found that
no amended standards were justified for
electric cooking products, including
microwave ovens. In a final rule
published on April 8, 2009 (74 FR
16040) (hereafter referred to as the
appliance standards rulemaking), DOE
established amended standards for gas
cooking products, but again found that
no active mode cooking efficiency
standards were justified for electric
cooking products, including microwave
ovens. This rulemaking completed the
second cycle of rulemakings required by
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the NAECA amendments to EPCA. (42
U.S.C. 6295(h)(2))

II. Discussion

The regulatory definition of
“microwave oven” is set forth at 10 CFR
430.2. “Microwave oven” is defined as
“a class of kitchen ranges and ovens
which is a household cooking appliance
consisting of a compartment designed to
cook or heat food by means of
microwave energy.” The existing test
procedure to measure energy efficiency
of microwave ovens is codified at 10
CFR 430.23(i) and 10 CFR part 430,
subpart B, appendix I, and the sampling
plan, that is, the specific requirements
for the number of units to be tested, is
set forth at 10 CFR 430.24(i).

The current DOE microwave oven test
procedure incorporates portions of IEC
Standard 705 for measuring the cooking
performance of microwave ovens. The
testing methods measure the amount of
energy required to raise the temperature
of 1 kilogram of water by 10 degrees
Celsius (°C) under controlled
conditions. The ratio of usable output
power over input power describes the
EF, which is also a measure of the
cooking efficiency.

As part of the appliance standards
rulemaking, DOE tested 32 microwave
ovens, and the Association of Home
Appliance Manufacturers (AHAM)
independently tested 21 additional
units, for a total of 53 microwave ovens,
according to the current DOE
microwave oven test procedure.! The
data from cooking tests on these units
show a cooking efficiency range from 55

percent to 62 percent. Reverse
engineering conducted by DOE as part
of the appliance standards rulemaking
attempted to identify design options
associated with this variation in cooking
efficiency. Although design options
among various microwave ovens were
found to be highly standardized, DOE
was unable to correlate specific design
options or other features such as cavity
size or output power with cooking
efficiency.

DOE also observed significant
variability in the cooking efficiency
measurements obtained using the DOE
microwave oven test procedure for the
53 units tested by DOE and AHAM. The
data show test-to-test variability of
several EF percentage points (0 to 2.5)
for a given microwave oven (i.e., where
a given combination of design options
could be assigned to a number of trial
standard levels (TSLs), depending upon
the test results). DOE was also unable to
ascertain why similarly designed,
equipped, and constructed microwave
ovens showed varying EFs and, hence,
annual energy consumption. DOE
further notes that manufacturers stated
during interviews that the water used in
the test procedure is not representative
of an actual food load. One
manufacturer stated, for example, that
this could result in different microwave
ovens being rated at the same energy
efficiency even though true cooking
performance is different.2 DOE
understands that [EC, AHAM,
manufacturers, and others are exploring
whether a test procedure can be
developed that addresses the high-

variability concerns with its current
cooking efficiency measure. DOE stated
in an October 2008 notice of proposed
rulemaking (hereinafter referred to as
the October 2008 TP NOPR) that it
would evaluate such test procedures to
determine whether they address the
concerns discussed above, thereby
making them suitable candidates for use
in amending the DOE test procedure. 73
FR 62134, 62139 (Oct. 17, 2008).

DOE also noted that IEC Standard 705
has been declared obsolete by IEC and
the current IEC test procedure is IEC
Standard 60705-2006, “Household
microwave ovens—Methods of
measuring performance” (IEC Standard
60705). In order to evaluate the key
differences between these two IEC test
procedures, DOE conducted a series of
tests as part of the appliance standards
rulemaking on a sub-sample of its
microwave ovens (12 units total) to
compare the efficiency measurements
using both IEC test procedures. The
general methodology for each test
procedure is largely the same, and
consists of heating 1 kg of water from
about 10 °C below room temperature to
room temperature, using the maximum
power setting on the microwave oven.
The input power over the duration of
the test, and thus energy consumed
during the test, are compared to the
energy absorbed by the test load to
obtain the efficiency measurement.
Table II.1 below summarizes key
differences noted between the test
procedures that can potentially impact
the final energy efficiency calculation.

TABLE II.1—KEY DIFFERENCES BETWEEN IEC STANDARD 705 AND IEC STANDARD 60705

IEC Standard 705-1988 and Amendment 2—1993

IEC Standard 60705-2006

Ambient Temp.,To =20 £2 °C ...ccccvveveeeecieeene
Starting Water Temp., T = To—(10 £ 1 °C) ......

Final Water Temp., T, =To £ 1 °C

Electrical Input Energy neglects the magnetron filament heat-up time, the measurement
starting when the input current reaches 90 percent of its final value.

No mention of rounding off efficiency or output power calculations

Temperature measurement accurate within 0.25 °C and linearity better than 1 percent.
Time measurement accurate within 0.25 seconds.

Ambient Temp.,To = 20 £ 5 °C.

Starting Water Temp., T, =10+ 1 °C.

Final Water Temp., T, =20 = 2 °C.

Measurement of Electrical Input Energy includes the
energy consumed during the magnetron filament
heat-up time.

Efficiency is rounded off to the nearest whole num-
ber, while output power is rounded off to the near-
est 50 W.

No specifications for accuracy of temperature and
time measurements.

As part of this testing to compare the
two IEC test procedures, DOE conducted
tests to evaluate the variation of test-to-
test efficiency results for an individual
microwave oven. DOE test results,

1Both DOE’s and AHAM’s microwave oven
samples contained units with manufacturer-rated
output powers ranging from 700 to 1,300 W.

shown below in Table II.2, showed that
the test-to-test variation using IEC
Standard 60705 ranged from 0 to 5
percent of the average value, which was
much greater than the comparable

2For more details of the cooking efficiency testing

conducted as part of the appliance standards
rulemaking, see the 2009 Technical Support
Document for Residential Dishwashers,
Dehumidifiers, and Cooking Products and

variation for IEC Standard 705, whose
test-to-test variation in efficiency results
ranged from 0 to 1.5 percent for the
same sub-sample of microwave ovens.
This larger range associated with IEC

Commercial Clothes Washers. Available online at
http://www1.eere.energy.gov/buildings/
appliance_standards/residential/
cooking_products.html.
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Standard 60705 is believed to be
attributable to the effects of the
procedure’s requirement to round the
power output to the nearest 50 W and
the efficiency to the nearest whole
number after each individual test, prior
to averaging. DOE also evaluated the
non-rounded data from the tests using
IEC Standard 60705, which still showed
more test-to-test variation for a given

unit (0 to 2.1 percent) than the
variations test-to-test during the IEC
Standard 705 testing. This remaining
increment in test-to-test variation was
likely due to the more lenient tolerances
on the prescribed ambient and final test
load temperatures (presented in Table
11.2). Based on observations and analysis
of test results, DOE believes that IEC
Standard 60705 is likely to produce

even less consistent or repeatable test
results than IEC Standard 705 because
the measurement requirements in IEC
Standard 705 are more stringent.
Therefore, DOE did not propose
amendments in the October 2008 TP
NOPR to the microwave oven test
procedure to reference IEC Standard
60705.

TABLE II.2—IEC STANDARD 705 VERSUS IEC STANDARD 60705 TEST RESULTS TEST-TO-TEST VARIATION

Test-to-test EF range (%)

Test unit IEC Standard IEC Standard
IEC Standard 60705 60705

(rounded) (non-rounded)

1.46 3.57 0.56

0.06 3.45 0.96

0.40 3.33 0.70

0.48 5.00 1.66

0.71 3.57 0.50

0.47 3.45 0.20

0.77 3.39 0.53

0.21 1.67 0.76

1.07 1.67 1.05

0.96 0.00 0.87

0.67 1.79 0.82

1.24 5.17 2.14

In response to the October 2008 TP
NOPR, DOE received comments from
interested parties regarding the accuracy
and repeatability of the existing DOE
microwave oven test procedure for
measuring cooking efficiency. The
Appliance Standards Awareness Project
(ASAP) cited substantial problems with
the test procedure for measuring
cooking efficiency that have not yet
been addressed, including a lack of
repeatable and consistent results and
the possibility that the challenge of
dealing with cooking efficiency is being
compounded by rating the cooking
efficiency of combination ovens in their
various cooking modes. (ASAP, Public
Meeting Transcript, No. 7 at p. 25)
Pacific Gas & Electric (PG&E) noted that
heat transfer in a microwave oven
depends on the specific resistivity of the
load, and that pure water has relatively
low specific resistivity, and items that
might be cooked in a microwave oven
would have more salt and thus absorb
microwave energy more efficiently than
pure water. PG&E noted that, while
water is easily obtainable for testing,
using it probably results in lower
cooking efficiency measurements than
would be expected from using actual
food products. (PG&E, Public Meeting
Transcript, No. 7 at pp. 44—45)

DOE is unaware of any test
procedures that have been developed
that address the concerns with the DOE
microwave oven cooking efficiency test

procedure discussed above. DOE is also
unaware of any research or data on
consumer usage indicating what a
representative food load would be, or
any data showing how changes to the
representative test load would affect the
measured EF or repeatability of test
results.

Because there are currently no
existing test procedures that produce
representative and repeatable cooking
efficiency measurements for microwave
ovens, and because of the issues with
using the existing DOE microwave oven
test procedure, as discussed above,
including the large test-to-test variation
in cooking efficiency measurements,
DOE is repealing the provisions in the
existing microwave oven test procedure
relating to the measurement of cooking
efficiency and EF, and the regulatory
provision specifying requirements for
the number of units to be tested
pursuant to the test procedure (i.e., the
sampling plan).

DOE will maintain the regulatory
definition of microwave oven because
kitchen ranges and ovens are listed as
covered products in EPCA (42 U.S.C.
6292(10)) and because DOE is currently
considering amendments to the
microwave oven test procedure to
measure standby and off mode energy
use. DOE plans to initiate a separate
rulemaking process to consider new
provisions for measuring microwave
oven energy efficiency in active

(cooking) mode and has published a
notice of public meeting to discuss
active mode test procedures elsewhere
in today’s Federal Register.

III. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, 58 FR
51735 (Oct. 4, 1993). Accordingly, this
action was not subject to review under
the Executive Order by the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Administrative Procedure Act

The Department of Energy finds good
cause to waive notice and comment on
these regulations pursuant to 5 U.S.C.
533(b)(B), and the 30-day delay in
effective date pursuant to 5 U.S.C.
553(d). Notice and comment are
unnecessary and contrary to the public
interest because this final rule is
repealing a test procedure that DOE has
determined to not be able to produce
accurate and repeatable test results.
Interested parties were provided with an
opportunity to comment on the active
mode test procedure in the October
2008 TP NOPR and responded in
support of DOE’s determination. In
addition, DOE previously determined
that standards for microwave ovens



42582

Federal Register/Vol. 75, No. 140/ Thursday, July 22, 2010/Rules and Regulations

were not warranted. (74 FR 16040, April
8, 2009). As a result, there is currently
no energy conservation standard in
place for microwave ovens for which a
test procedure would be necessary to
measure energy efficiency or energy use.
A delay in effective date is unnecessary
and contrary to the public interest for
these same reasons. Therefore, these
regulations are being published as final
regulations and are effective July 22,
2010.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE’s
procedures and policies may be viewed
on the Office of the General Counsel’s
Web site (www.gc.doe.gov). Because a
notice of proposed rulemaking is not
required under the Administrative
Procedure Act or other applicable law,
the Regulatory Flexibility Act does not
require certification or the conduct of a
regulatory flexibility analysis for this
rule.

C. Review Under the Paperwork
Reduction Act of 1995

Today’s final rule contains no new
record-keeping requirements. Therefore,
today’s final rule would not impose any
new reporting requirements requiring
clearance by OMB under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

D. Review Under the National
Environmental Policy Act of 1969

DOE has determined that this rule
falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and DOE’s implementing
regulations at 10 CFR part 1021.
Specifically, this rule amends an
existing rule without changing its
environmental effect, and, therefore, is
covered by the Categorical Exclusion in
paragraph A6 to Appendix A to subpart
D, 10 CFR part 1021, which applies
because this rule would revise existing

test procedures such that the amount,
quality, or distribution of energy usage
will not be affected, and, therefore, not
result in any environmental impacts.3
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. 64 FR 43255 (August 4,
1999). The Executive Order requires
agencies to examine the constitutional
and statutory authority supporting any
action that would limit the
policymaking discretion of the States,
and to carefully assess the necessity for
such actions. The Executive Order also
requires agencies to have an accountable
process to ensure meaningful and timely
input by State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
that it will follow in developing such
regulations. 65 FR 13735. DOE
examined this final rule and determined
that it would not preempt State law and
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Executive
Order 13132 requires no further action.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the

3 Categorical Exclusion A6 provides,

“Rulemakings that are strictly procedural, such as
rulemaking (under 48 CFR part 9) establishing
procedures for technical and pricing proposals and
establishing contract clauses and contracting
practices for the purchase of goods and services,
and rulemaking (under 10 CFR part 600)
establishing application and review procedures for,
and administration, audit, and closeout of, grants
and cooperative agreements.”

regulation specifies the following: (1)
The preemptive effect, if any; (2) any
effect on existing Federal law or
regulation; (3) a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
the retroactive effect, if any; (5)
definitions of key terms; and (6) other
important issues affecting clarity and
general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this final rule
meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish estimates of
the resulting costs, benefits, and other
effects on the national economy. (2
U.S.C. 1532(a), (b)) UMRA also requires
a Federal agency to develop an effective
process to permit timely input by
elected officers of State, local, and
Tribal governments on a proposed
“significant intergovernmental
mandate.” UMRA requires an agency
plan for giving notice and opportunity
for timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect such
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. (The policy is also available at
www.gc.doe.gov). Today’s final rule
contains neither an intergovernmental
mandate nor a mandate that may result
in an expenditure of $100 million or
more in any year, so these requirements
do not apply.
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H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.
Today’s final rule would have no impact
on the autonomy or integrity of the
family as an institution. Accordingly,
DOE has concluded that it is not
necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this final rule
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s final rule and concluded that it
is consistent with applicable policies in
the OMB and DOE guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA a Statement
of Energy Effects for any proposed
significant energy action. The definition
of a “significant energy action” is any
action by an agency that promulgated or
is expected to lead to promulgation of
a final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,

distribution, or use if the proposal were
to be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s final rule
is not a significant regulatory action
under Executive Order 12866.
Moreover, it would not have a
significant adverse effect on the supply,
distribution, or use of energy. The
Administrator of OIRA also did not
designate the final rule as a significant
energy action. Therefore, it is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the DOE
Organization Act (Pub. L. 95-91), DOE
must comply with section 32 of the
Federal Energy Administration Act of
1974 (Pub. L. 93-275), as amended by
the Federal Energy Administration
Authorization Act of 1977 (FEAA; Pub.
L. 95-70) (15 U.S.C. 788). Section 32
essentially provides that, where a
proposed rule authorizes or requires use
of commercial standards, the
rulemaking must inform the public of
the use and background of such
standards. In addition, section 32(c)
requires DOE to consult with the
Attorney General and the Chairman of
the Federal Trade Commission (FTC)
concerning the impact of the
commercial or industry standards on
competition. This final rule to repeal the
test procedure for determining the
energy efficiency of microwave ovens
does not authorize or require the use of
any commercial standards. Therefore,
no consultation with either DOJ or FTC
is required.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule before its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 801(2).

VI. Approval of the Office of the
Assistant Secretary

The Assistant Secretary of DOE’s
Office of Energy Efficiency and
Renewable Energy has approved
publication of today’s final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Energy conservation,
Household appliances.

Issued in Washington, DC, on July 9, 2010.
Cathy Zoi,
Assistant Secretary, Energy Efficiency and
Renewable Energy.
m For the reasons stated in the preamble,
part 430 of chapter II of title 10, Code
of Federal Regulations, is amended as
set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

§430.3 [Amended]

m 2. Section 430.3 is amended by
removing paragraphs (1)(1) and (1)(2).
m 3. Section 430.23 is amended by
revising paragraphs (i)(1), (i)(2), (i)(4),
and (i)(12) to read as follows:

§430.23 Test procedures for the
measurement of energy and water
consumption.

* * * * *

(i) Kitchen ranges and ovens. (1) The
estimated annual operating cost for
conventional ranges, conventional
cooking tops, and conventional ovens
shall be the sum of the following
products: (i) The total annual electrical
energy consumption for any electrical
energy usage, in kilowatt-hours (kWh’s)
per year, times the representative
average unit cost for electricity, in
dollars per kWh, as provided pursuant
to section 323(b)(2) of the Act; plus (ii)
the total annual gas energy consumption
for any natural gas usage, in British
thermal units (Btu’s) per year, times the
representative average unit cost for
natural gas, in dollars per Btu, as
provided pursuant to section 323(b)(2)
of the Act; plus (iii) the total annual gas
energy consumption for any propane
usage, in Btu’s per year, times the
representative average unit cost for
propane, in dollars per Btu, as provided
pursuant to section 323(b)(2) of the Act.
The total annual energy consumption
for conventional ranges, conventional
cooking tops, and conventional ovens
shall be as determined according to 4.3,
4.2.2, and 4.1.2, respectively, of
appendix I to this subpart. The
estimated annual operating cost shall be
rounded off to the nearest dollar per
year.

(2) The cooking efficiency for
conventional cooking tops and
conventional ovens shall be the ratio of
the cooking energy output for the test to
the cooking energy input for the test, as
determined according to 4.2.1 and 4.1.3,
respectively, of appendix I to this
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subpart. The final cooking efficiency
values shall be rounded off to three
significant digits.

* * * * *

(4) The energy factor for conventional
ranges, conventional cooking tops, and
conventional ovens shall be the ratio of
the annual useful cooking energy output
to the total annual energy input, as
determined according to 4.3, 4.2.3,
4.1.4, respectively, of Appendix I to this
subpart. The final energy factor values
shall be rounded off to three significant
digits.

* * * * *

(12) Other useful measures of energy
consumption for conventional ranges,
conventional cooking tops, and
conventional ovens shall be those
measures of energy consumption which
the Secretary determines are likely to
assist consumers in making purchasing
decisions and which are derived from
the application of appendix I to this
subpart.

* * * * *

m 4. Section 430.24 is amended by
revising paragraph (i)(1) to read as
follows:

§430.24 Units to be tested.

(1)(1) Except as provided in paragraph
(i)(2) of this section, for each basic
model of conventional cooking tops,
and conventional ovens a sample of
sufficient size shall be tested to insure
that—

(i) Any represented value of estimated
annual operating cost, energy
consumption or other measure of energy
consumption of a basic model for which
consumers would favor lower values
shall be no less than the higher of:

(A) the mean of the sample or

(B) the upper 97V2 percent confidence
limit of the true mean divided by 1.05,
and

(ii) Any represented value of the
energy factor or other measure of energy
consumption of a basic model for which
consumers would favor higher values
shall be no greater than the lower of:

(A) the mean of the sample or

(B) the lower 9772 percent confidence
limit of the true mean divided by .95.

* * * * *

m 5. Appendix I to Subpart B of Part 430
is amended:

m a. In section 1. Definitions, by:

m 1. Removing section 1.5; and

m 2. Redesignating sections 1.6 through
1.11 as 1.5 through 1.10;

m b. In section 2. Test Conditions, by:

m 1. Removing section 2.1.3;

m 2. Revising sections 2.2.1, 2.5, and 2.6;
m 3. Removing and reserving section 2.8,
consisting of sections 2.8.1, 2.8.2, and
2.8.2.1;

m 4. Removing section 2.9.3.4;
m 5. Redesignating section 2.9.3.5 as
2.9.3.4; and
m 6. Revising sections 2.9.1.1, 2.9.1.2,
2.9.3.1, and 2.9.5;
m c. In section 3. Test Methods and
Measurements, by:
m 1. Revising sections 3.1.1 introductory
text, 3.1.1.1, and 3.1.2;
m 2. Removing section 3.1.3, consisting
of section 3.1.3.1;
m 3. Removing 3.2.3, and 3.3.13;
m d. In section 4. Calculation of Derived
Results From Test Measurements, by:
m 1. Revising sections 4.3; and
m 2. Removing section 4.4, consisting of
sections 4.4.1, 4.4.2, 4.4.3, 4.4.4 and
4.4.5;

The revisions read as follows:

Appendix I to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Conventional
Ranges, Conventional Cooking Tops,
Conventional Ovens, and Microwave
Ovens

* * * * *
2. Test Conditions
* * * * *

2.2.1 Electrical supply. Maintain the
electrical supply to the conventional range,
conventional cooking top, and conventional
oven being tested at 240/120 volts except that
basic models rated only at 208/120 volts shall
be tested at that rating. Maintain the voltage
within 2 percent of the above specified
voltages.

* * * * *

2.5 Ambient room air temperature.
During the test, maintain an ambient room air
temperature, Tr, of 77° £ 9 °F (25° £ 5 °C)
for conventional ovens and cooking tops, as
measured at least 5 feet (1.5 m) and not more
than 8 feet (2.4 m) from the nearest surface
of the unit under test and approximately 3
feet (0.9 m) above the floor. The temperature
shall be measured with a thermometer or
temperature indicating system with an
accuracy as specified in Section 2.9.3.1.

2.6 Normal nonoperating temperature.
All areas of the appliance to be tested shall
attain the normal nonoperating temperature,
as defined in Section 1.5, before any testing
begins. The equipment for measuring the
applicable normal nonoperating temperature
shall be as described in Sections 2.9.3.1,
2.9.3.2, 2.9.3.3, and 2.9.3.4, as applicable.

* * * * *
2.8 [Reserved]
* * * * *

2.9.1.1 Watt-hour meter. The watt-hour
meter for measuring the electrical energy
consumption of conventional ovens and
cooking tops shall have a resolution of 1
watt-hour (3.6 kJ) or less and a maximum
error no greater than 1.5 percent of the
measured value for any demand greater than
100 watts.

2.9.1.2 Watt meter. The watt meter used
to measure the conventional oven,
conventional range, or range clock power
shall have a resolution of 0.2 watt (0.2 J/s)

or less and a maximum error no greater than
5 percent of the measured value.
* * * * *

2.9.3.1 Room temperature indicating
system. The room temperature indicating
system shall be as specified in Section 2.9.3.4
for ranges, ovens and cooktops.
* * * * *

2.9.5 Scale. The scale used for weighing
the test blocks shall have a maximum error
no greater than 1 ounce (28.4 g).

* * * * *

3. Test Methods and Measurements

3.1 Test methods.

3.1.1 Conventional oven. Perform a test
by establishing the testing conditions set
forth in Section 2, “TEST CONDITIONS,” of
this Appendix, and adjust any pilot lights of
a conventional gas oven in accordance with
the manufacturer’s instructions and turn off
the gas flow to the conventional cooking top,
if so equipped. Before beginning the test, the
conventional oven shall be at its normal
nonoperating temperature as defined in
Section 1.5 and described in Section 2.6. Set
the conventional oven test block W,
approximately in the center of the usable
baking space. If there is a selector switch for
selecting the mode of operation of the oven,
set it for normal baking. If an oven permits
baking by either forced convection by using
a fan, or without forced convection, the oven
is to be tested in each of those two modes.
The oven shall remain on for at least one
complete thermostat “cut-off/cut-on” of the
electrical resistance heaters or gas burners
after the test block temperature has increased
234 °F (130 °C) above its initial temperature.

3.1.1.1 Self-cleaning operation of a
conventional oven. Establish the test
conditions set forth in Section 2, “TEST
CONDITIONS,” of this Appendix. Adjust any
pilot lights of a conventional gas oven in
accordance with the manufacturer’s
instructions and turn off the gas flow to the
conventional cooking top. The temperature of
the conventional oven shall be its normal
nonoperating temperature as defined in
Section 1.5 and described in Section 2.6.
Then set the conventional oven’s self-
cleaning process in accordance with the
manufacturer’s instructions. If the self-
cleaning process is adjustable, use the
average time recommended by the
manufacturer for a moderately soiled oven.

* * * * *

3.1.2 Conventional cooking top. Establish
the test conditions set forth in Section 2,
“TEST CONDITIONS,” of this Appendix.
Adjust any pilot lights of a conventional gas
cooking top in accordance with the
manufacturer’s instructions and turn off the
gas flow to the conventional oven(s), if so
equipped. The temperature of the
conventional cooking top shall be its normal
nonoperating temperature as defined in
Section 1.5 and described in Section 2.6. Set
the test block in the center of the surface unit
under test. The small test block, W5, shall be
used on electric surface units of 7 inches (178
mm) or less in diameter. The large test block,
W3, shall be used on electric surface units
over 7 inches (177.8 mm) in diameter and on
all gas surface units. Turn on the surface unit
under test and set its energy input rate to the
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maximum setting. When the test block
reaches 144 °F (80 °C) above its initial test
block temperature, immediately reduce the
energy input rate to 25 £ 5 percent of the
maximum energy input rate. After 15 0.1
minutes at the reduced energy setting, turn
off the surface unit under test.

* * * * *

4. Calculation of Derived Results From Test
Measurements
* * * * *

4.3 Combined components. The annual
energy consumption of a kitchen range, e.g.
a cooktop and oven combined, shall be the
sum of the annual energy consumption of
each of its components. The annual energy
consumption for other combinations of ovens
and cooktops will also be treated as the sum
of the annual energy consumption of each of
its components. The energy factor of a
combined component is the sum of the
annual useful cooking energy output of each
component divided by the sum of the total
annual energy consumption of each
component.

[FR Doc. 2010-17773 Filed 7-21-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0174; Directorate
Identifier 2009-NM-186—-AD; Amendment
39-16359; AD 2010-14-14]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 and ERJ
190 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. This AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI for EMBRAER
Model ER] 170 airplanes describes the
unsafe condition as:

It has been found the occurrence of an
engine in-flight shutdown caused by the
LPCV [low pressure check valves] failing to
close due to excessive wear, which leads to
the concern that such fault may be present
in both engines of a given aircraft.

* * * * *

The MCAI for EMBRAER Model ER]J 190
airplanes describes the unsafe condition as:
An occurrence of an uncommanded engine
in-flight shutdown (IFSD) was reported

* * * which was caused by an ERJ 170
defective LPCV * * *. The valve failed to
close due to excessive wear. Despite there
were no IFSD related to LPCV * * * failure,
some ERJ 190 valves * * * were inspected
and presented cracks due to low cycle
fatigue. Since this failure mode also might
lead to an engine in-flight shutdown and
since both engines of the airplane have the
same valves, there is a possibility of an
occurrence of a dual engine IFSD due to
LPCV failure.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 26, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 26, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Kenny Kaulia, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2848; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 4, 2010 (75 FR 9816),
and proposed to supersede AD 2007—
16—09, Amendment 39-15148 (72 FR
44734, August 9, 2007). That NPRM
proposed to correct an unsafe condition
for the specified products. The MCAI for
EMBRAER Model ER] 170 airplanes
states:

It has been found the occurrence of an
engine in-flight shutdown caused by the
LPCV [low pressure check valves] failing to
close due to excessive wear, which leads to
the concern that such fault may be present
in both engines of a given aircraft.

* * * * *

The MCAI for EMBRAER Model ER]J 190
airplanes states:

An occurrence of an uncommanded engine
in-flight shutdown (IFSD) was reported on 20
Sep. 2005, which was caused by an ER] 170
defective LPCV [part number] P/N 1001447—
3 logging 3900 Flight Hours (FH). The valve
failed to close due to excessive wear. Despite
there were no IFSD related to LPCV P/N

1001447-4 failure, some ER]J 190 valves P/N
10014474 logging around 2472 FH were
inspected and presented cracks due to low
cycle fatigue. Since this failure mode also
might lead to an engine in-flight shutdown
and since both engines of the airplane have
the same valves, there is a possibility of an
occurrence of a dual engine IFSD due to
LPCV failure.

* * * * *

The required actions include repetitive
replacements of the low-stage check
valves and associated seals of the left-
hand and right-hand engine bleed
system with new or serviceable valves,
depending on the model. For certain
airplanes, this AD also includes an
optional terminating action for the
repetitive replacements. This AD also
requires, if the terminating action is
done, revising the approved
maintenance plan to include repetitive
functional tests of the low-stage check
valve. For certain other airplanes, this
AD requires replacing a certain low-
stage check valve with an improved
low-stage check valve. You may obtain
further information by examining the
MCALI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received. The
Air Line Pilots Association,
International (ALPA), supports the
NPRM.

Explanation of Change Made to This
AD

Since we issued the NPRM, we have
received Revision 6, of EMBRAER 170
Maintenance Review Board Report
(MRBR), MRB-1621, dated January 14,
2010. We have updated the final rule to
reference EMBRAER 170 Maintenance
Review Board Report (MRBR), MRB—
1621, Revision 6, dated January 14,
2010. We have added paragraph (j)(14)
to this final rule to give credit for
revising the maintenance program to
include maintenance Task 36-11-02—
002 (Low Stage Bleed Check Valve)
specified in Section 1 of the EMBRAER
170 Maintenance Review Board Report
(MRBR), MRB-1621, Revision 5, dated
November 5, 2008.

We also revised paragraph (j)(13) of
this AD to clarify that doing a
replacement before the effective date of
this AD is acceptable for compliance
with a replacement specified in
paragraph (j)(1) of this AD.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
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We have determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI

to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

ESTIMATED COSTS

Costs of Compliance

We estimate that this AD will affect
about 231 products of U.S. registry.

The actions that are required by AD
2007-16-09 and retained in this AD,
which are provided in the following
table, provide the estimated costs, at an
average labor rate of $85 per work hour,
for U.S. operators to comply with this
AD. The parts manufacturer states that
it will supply required parts to operators
at no cost.

Number of
Action Work hours Cost per airplane U.S.-registered Fleet cost
airplanes
Replacement of right-hand check valves on Model 3 | $255 per replacement 55 | $14,025 per replacement
ERJ 170-100 LR, —100 STD, —100 SE, and —100 cycle. cycle.
SU airplanes.
Replacement of left-hand check valves on Model 3 | $255 per replacement 75 | $19,125 per replacement
ERJ 170-100 LR, —100 STD, —100 SE, —100 SU, cycle. cycle.
—200 LR, —200 STD, and —200 SU airplanes.
We estimate that it will take about 6 Regulatory Findings List of Subjects in 14 CFR Part 39

work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts will cost about
$4,219 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$1,092,399, or $4,729 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-15148 (72 FR
44734, August 9, 2007) and adding the
following new AD:

2010-14-14 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-16359. Docket No.
FAA-2010-0174; Directorate Identifier
2009-NM-186—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 26, 2010.

Affected ADs

(b) This AD supersedes AD 2007—16-09,
Amendment 39-15148.

Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD, certificated in any category.

(1) Empresa Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170-100 LR, —100
STD, —100 SE, and —100 SU airplanes; and
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Model ER]J 170-200 LR, —200 STD, and —200
SU airplanes; equipped with Hamilton
Sundstrand low pressure check valve (LPCV)
having part number (P/N) 1001447-3.

(2) Empresa Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 190-100 ECJ, —100
LR, —100 IGW, —100 STD airplanes; and
Model ER] 190-200 STD, —200 LR, and —200
IGW airplanes; equipped with Hamilton
Sundstrand LPCV having P/N 1001447-3 or
1001447—4.

Subject

(d) Air Transport Association (ATA) of
America Code 36: Pneumatic.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) for
EMBRAER Model ER] 170 airplanes states:

It has been found the occurrence of an
engine in-flight shutdown caused by the
LPCV [low pressure check valves] failing to
close due to excessive wear, which leads to
the concern that such fault may be present
in both engines of a given aircraft.

* * * * *

The MCAI for EMBRAER Model ER] 190
airplanes states:

An occurrence of an uncommanded engine
in-flight shutdown (IFSD) was reported on 20
Sep. 2005, which was caused by an ERJ 170
defective LPCV P/N 1001447-3 logging 3,900
Flight Hours (FH). The valve failed to close
due to excessive wear. Despite there were no
IFSD related to LPCV P/N 10014474 failure,
some ER]J 190 valves P/N 1001447—4 logging
around 2472 FH were inspected and
presented cracks due to low cycle fatigue.
Since this failure mode also might lead to an
engine in-flight shutdown and since both
engines of the airplane have the same valves,
there is a possibility of an occurrence of a
dual engine IFSD due to LPCV failure.

* * * * *

The required actions include repetitive
replacements of the low-stage check valves
and associated seals of the left-hand and
right-hand engine bleed system with new or
serviceable valves, depending on the model.
For certain airplanes, this AD also includes
an optional terminating action for the
repetitive replacements. This AD also
requires, if the terminating action is done,
revising the approved maintenance plan to
include repetitive functional tests of the low-
stage check valve. For certain other airplanes,
this AD requires replacing a certain low-stage
check valve with an improved low-stage
check valve.

Restatement of Requirements of AD 2005—
23-14, With Revised Service Information:

Replacement for Right-Hand (RH) Engine on
Model ERJ 170-100 LR, -100 STD, -100 SE,
and -100 SU Airplanes

(f) For Model ERJ 170-100 LR, —100 STD,
—100 SE, and —100 SU airplanes: Within 100
flight hours after November 29, 2005 (the
effective date of AD 2005-23-14, which was
superseded by AD 2007-16-09), or prior to
the accumulation of 3,000 total flight hours,
whichever occurs later, replace the low-stage
check valve and associated seals of the RH
engine’s engine bleed system with a new
check valve and new seals, in accordance

with the Accomplishment Instructions of
EMBRAER Alert Service Bulletin 170-36—
A004, dated September 28, 2005; or
paragraph 3.C. of the Accomplishment
Instructions of EMBRAER Service Bulletin
170-36—0004, dated November 18, 2005, or
Revision 01, dated March 10, 2008. As of the
effective date of this AD, only use EMBRAER
Service Bulletin 170-36—0004, Revision 01,
dated March 10, 2008. Repeat the
replacement thereafter at intervals not to
exceed 3,000 flight hours.

Removed Check Valves

(g) Although EMBRAER Alert Service
Bulletin 170-36—A004, dated September 28,
2005, specifies to send removed check valves
to the manufacturer, this AD does not
include that requirement.

Restatement of Certain Requirements of AD
2007-16-09, With Revised Service
Information:

Replacement for Left-Hand (LH) Engine on
All Model ERJ 170 Airplanes

(h) For Model ERJ 170-100 LR, —100 STD,
—100 SE, —100 SU, —200 LR, —200 STD, and
—200 SU airplanes: Within 300 flight hours
after September 13, 2007 (the effective date
of AD 2007-16-09) or prior to the
accumulation of 3,000 total flight hours,
whichever occurs later, replace the low-stage
check valve and associated seals of the LH
engine’s engine bleed system with a new
check valve and new seals, in accordance
with paragraph 3.B. of the Accomplishment
Instructions of EMBRAER Service Bulletin
170-36—0004, dated November 18, 2005; or
Revision 01, dated March 10, 2008. As of the
effective date of this AD, only use EMBRAER
Service Bulletin 170-36—0004, Revision 01,
dated March 10, 2008. Repeat the
replacement thereafter at intervals not to
exceed 3,000 flight hours.

Removed Check Valves in Accordance With
New Service Bulletin

(i) Although EMBRAER Service Bulletin
170-36—0004, dated November 18, 2005,
specifies to send removed check valves to the
manufacturer, this AD does not include that
requirement.

New Requirements of This AD:

Actions and Compliance

(j) Unless already done, do the following
actions.

(1) For Model ERJ 170-200 LR, —200 STD,
and —200 SU airplanes: Within 100 flight
hours after the effective date of this AD, or
prior to the accumulation of 3,000 total flight
hours, whichever occurs later, replace the
low-stage check valve and associated seals of
the RH engine’s engine bleed system with a
new check valve and new seals, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
170-36—0004, Revision 01, dated March 10,
2008. Repeat the replacement thereafter at
intervals not to exceed 3,000 flight hours.

(2) For Model ERJ 170-100 LR, —100 STD,
—100 SE, —100 SU, —200 LR, —200 STD, and
—200 SU airplanes: Replacing the LPCV
having P/N 1001447-3 with a new one
having P/N 1001447—4 in accordance with
the Accomplishment Instructions of
EMBRAER Service Bulletin 170-36—-0011,

Revision 02, dated July 19, 2007, terminates
the repetitive replacements required by
paragraphs (), (h), and (j)(1) of this AD.

(3) For Model ERJ 170-100 LR, =100 STD,
—100 SE, —100 SU, —200 LR, =200 STD, and
—200 SU airplanes, at the earlier of the times
specified in paragraphs (j)(3)(i) and (j)(3)(ii)
of this AD, revise the maintenance program
to include maintenance Task 36—11-02—-002
(Low Stage Bleed Check Valve), specified in
Section 1 of the EMBRAER 170 Maintenance
Review Board Report (MRBR), MRB-1621,
Revision 6, dated January 14, 2010.
Thereafter, except as provided by paragraph
(k) of this AD, no alternative inspection
intervals may be approved for the task.

(i) Within 180 days after accomplishing
paragraph (j)(2) of this AD.

(ii) Before any LPCV having P/N 1001447—
4 accumulates 3,000 total flight hours, or
within 300 flight hours after the effective
date of this AD, whichever occurs later.

(4) For Model ERJ 170-100 LR, =100 STD,
—100 SE, —100 SU, —200 LR, =200 STD, and
—200 SU airplanes: As of the effective date of
this AD, no person may install any LPCV
identified in paragraph (j)(4)() or (j)(4)(ii) of
this AD on any airplane.

(i) Any LPCV having P/N 1001447-3,
installed on Model ERJ-170 airplanes, that
has accumulated more than 3,000 total flight
hours.

(ii) Any LPCV having P/N 1001447-3,
installed on Model ERJ-170 and ERJ-190
airplanes, that has accumulated 3,000 or
more total flight hours. To calculate the
equivalent number of flight hours for a LPCV
having P/N 1001447-3 that was installed on
Model ERJ-190 airplane to be installed on a
Model ERJ-170 airplane, the flight hours
accumulated in operation on ERJ-190 models
must be multiplied by a factor of 2 (100
percent).

(5) For Model ER] 190-100 ECJ, —100 LR,
—100 IGW, —100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: Within 100 flight
hours after the effective date of this AD,
replace all LPCVs having P/N 10014473 that
have accumulated 1,500 total flight hours or
more as of the effective date of this AD, with
a new or serviceable LPCV having P/N
10014474 that has accumulated less than
2,000 total flight hours since new or since
overhaul, in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 190-36—-0006, Revision 01,
dated July 19, 2007.

(6) For Model ERJ 190-100 ECJ, —100 LR,
—100 IGW, —-100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: Replace all LPCVs
having P/N 1001447-3 that have
accumulated less than 1,500 total flight hours
as of the effective date of this AD, before the
LPCV accumulates 1,500 total flight hours or
within 100 flight hours after the effective
date of this AD, whichever occurs later.
Replace that LPCV with a new or serviceable
LPCV having P/N 1001447—4 that has
accumulated less than 2,000 total flight hours
since new or since overhaul, in accordance
with the Accomplishment Instructions of
EMBRAER Service Bulletin 190-36—0006,
Revision 01, dated July 19, 2007.

(7) For Model ER]J 190-100 ECJ, —100 LR,
—100 IGW, —-100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: Within 200 flight
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hours after the effective date of this AD, or
before any LPCV having P/N 10014474
installed on the right engine accumulates
2,000 total flight hours since new or since
overhaul, whichever occurs later, replace the
valve with a new or serviceable LPCV having
P/N 1001447-4 that has accumulated less
than 2,000 total flight hours since new or
since overhaul, in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 190-36—0014, Revision 01,
dated January 14, 2009. Repeat the
replacement on the right engine at intervals
not to exceed 2,000 total flight hours on the
LPCV since new or last overhaul.

(8) For Model ER] 190-100 ECJ, —100 LR,
—100 IGW, —=100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: Within 200 flight
hours after the effective date of this AD, or
before any LPCV having P/N 10014474
installed on the left engine accumulates
2,000 total flight hours since new or last
overhaul, whichever occurs later, replace the
valve with a new or serviceable LPCV having
P/N 1001447-4 that has accumulated less
than 2,000 total flight hours since new or
since overhaul, in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 190-36—0014, Revision 01,
dated January 14, 2009. Repeat the
replacement on the left engine at intervals
not to exceed 2,000 total flight hours on the
LPCV since new or last overhaul.

(9) For Model ER] 190-100 ECJ, —100 LR,
—-100 IGW, —100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: As of the effective
date of this AD, installation on the left and
right engines with a LPCV having P/N
10014474 is allowed only if the valve has
accumulated less than 2,000 total flight hours
since new or last overhaul prior to
installation.

(10) For Model ERJ 190-100 ECJ, =100 LR,
—-100 IGW, —100 STD, —200 STD, —200 LR,
and —200 IGW airplanes: As of the effective
date of this AD, no LPCV having P/N
1001447-3 may be installed on any airplane.
Any LPCV having P/N 1001447-3 already
installed on an airplane may remain in

service until reaching the flight-hour limit
defined in paragraphs (j)(5) and (j)(6) of this
AD.

(11) Replacing the LPCV is also acceptable
for compliance with the requirements of
paragraph (j)(2) of this AD if done before the
effective date of this AD in accordance with
EMBRAER Service Bulletin 170-36—0011,
dated January 9, 2007; or EMBRAER Service
Bulletin 170-36-0011, Revision 01, dated
May 28, 2007.

(12) Replacing the LPCV is also acceptable
for compliance with the requirements of
paragraphs (j)(5) and (j)(6) of this AD if done
before the effective date of this AD in
accordance with EMBRAER Service Bulletin
190-36-0006, dated April 9, 2007.

(13) Replacing the LPCV is also acceptable
for compliance with the corresponding
replacement in paragraph (j)(1) of this AD if
done before the effective date of this AD in
accordance with EMBRAER Service Bulletin
170-36—0004, dated November 18, 2005.

(14) Revising the maintenance program to
include maintenance Task 36—11-02—002
(Low Stage Bleed Check Valve) specified in
Section 1 of the EMBRAER 170 Maintenance
Review Board Report (MRBR), MRB-1621,
Revision 5, dated November 5, 2008, is
acceptable for compliance with the
requirements of paragraph (j)(3) of this AD if
done before the effective date of this AD.

Note 1: The actions in paragraphs (j)(5),
()(6), ()(7), ()(8), ()(9), and (}(10) of this AD
are considered interim action until a final
action is identified, at which time we might
consider issuing further rulemaking.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(k) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International

TABLE 1—RELATED SERVICE INFORMATION

Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOGs for paragraph (j) of this AD,
if requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Kenny Kaulia, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-2848; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

AMOCGs approved previously in
accordance with AD 2007-16-09,
Amendment 39-15148, are approved as
AMOC:s for the corresponding provisions of
paragraph (j) of this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(1) Refer to MCALI Brazilian Airworthiness
Directives 2005—09-03R2, effective February
25, 2008, and 2006—11-01R4, effective April
9, 2009; and the service information listed in
Table 1 of this AD; for related information.

Document

Revision Date

EMBRAER Service Bulletin 170-36-0004
EMBRAER Service Bulletin 170-36—-0011
EMBRAER Service Bulletin 190-36-0006
EMBRAER Service Bulletin 190-36-0014

Task 36—11-02-002 (Low Stage Bleed Check Valve) specified in Section 1 of the EMBRAER 170 Main- 6

tenance Review Board Report (MRBR) MRB—-1621.

01 | March 10, 2008.
July 19, 2007.

01 | July 19, 2007.

01 | January 14, 2009.
January 14, 2010.

Material Incorporated by Reference

(m) You must use the service information
contained in Table 2 of this AD, and the

specified task in Section 1 of the EMBRAER
170 Maintenance Review Board Report
(MRBR) MRB-1621, Revision 6, dated

January 14, 2010, as applicable, to do the
actions required by this AD, unless the AD
specifies otherwise.

TABLE 2—MATERIAL INCORPORATED BY REFERENCE

Document

Revision Date

EMBRAER Service Bulletin 170-36-0004
EMBRAER Service Bulletin 170-36—-0011
EMBRAER Service Bulletin 190-36—-0006
EMBRAER Service Bulletin 190-36-0014

01 | March 10, 2008.
02 | July 19, 2007.

01 | July 19, 2007.

01 | January 14, 2009.
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(1) The Director of the Federal Register
approved the incorporation by reference of

the service information specified in this AD
under 5 U.S.C. 552(a) and 1 GFR part 51.

LIST OF EFFECTIVE PAGES

EMBRAER 170 MRBR MRB-1621, Revision
6, dated January 14, 2010, contains the
following effective pages:

Page title/description

Page Nos.

Revision No.

Date shown on
page(s)

MRBR Title Page

MRBR List of Effective Pages . AP s None shown”
MRBR Table of Contents .................... 1 None shown”
2-3 None shown”
4o None shown”
Section 1 ..o 1-1,1-2,1-8 e None shown”
1-3 through 1-7, 1-9, 1-13 through | None shown’
1-86.
110 None shown”

1-11, 1-12

None shown”

January 14, 2010.
January 14, 2010.
November 5, 2008.
January 14, 2010.
May 31, 2007.
May 31, 2007.
January 14, 2010.

November 5, 2008.
June 29, 2006.

“Only the title page of EMBRAER 170 MRBR MRB-1621, Revision 6, contains the revision level of this document.

(2) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL; telephone
+55 12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; e-mail
distrib@embraer.com.br; Internet
http://www.flyembraer.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 23,
2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-16182 Filed 7-21-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0003; Directorate
Identifier 2007-NM-251-AD; Amendment
39-16368; AD 2010-15-02]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200 and —300 Series Airplanes,
and A340-200, —300, -500, and —600
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Several cases of corrosion and damage on
the Down Drive Shafts (DDS), between the
Down Drive Gear Box (DDGB) and the Input
Gear Box (IPGB), on all 10 Flap Tracks (5 per
wing), have been reported by AIRBUS Long
Range Operators.

Investigations have revealed that corrosion
and wear due to absence of grease in the
spline interfaces could cause [DDS]
disconnection which could result in a free
movable flap surface, potentially leading to
aircraft asymmetry or even flap detachment.
* * * * *

The unsafe condition could reduce
the ability of the flightcrew to maintain
the safe flight and landing of the
airplane. We are issuing this AD to
require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
August 26, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 26, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1138;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (NPRM) to amend
14 CFR part 39 to include an AD that
would apply to the specified products.
That supplemental NPRM was
published in the Federal Register on
March 29, 2010 (75 FR 15353). That
supplemental NPRM proposed to
correct an unsafe condition for the
products listed above.

Explanation of Revised Service
Information

Airbus has issued Mandatory Service
Bulletin A330-27-3152, Revision 03,
including Appendices 1 and 2, dated
February 22, 2010. Airbus Mandatory
Service Bulletin A330-27-3152,
Revision 02, dated September 23, 2008,
is referred to as the appropriate source
of service information for accomplishing
certain actions in the supplemental
NPRM. The changes in Airbus
Mandatory Service Bulletin A330-27—


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.regulations.gov
http://www.regulations.gov
http://www.flyembraer.com
mailto:distrib@embraer.com.br
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3152, Revision 03, dated February 22,
2010, are minor and no additional work
is necessary for airplanes on which the
actions specified in Revision 02 of this
service bulletin were done.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Comments

Delta supports the proposed actions
in the supplemental NPRM and asks
that we include Airbus Mandatory
Service Bulletin A330-27-3152,
Revision 03, dated February 22, 2010, as
the appropriate source of service
information for accomplishing certain
actions. Delta also asks that we give
credit for Airbus Mandatory Service
Bulletin A330-27-3152, Revision 02,
dated September 23, 2008.

As stated previously, Airbus issued
Mandatory Service Bulletin A330-27—
3152, Revision 03, dated February 22,
2010. We have cited Airbus Mandatory
Service Bulletin A330-27-3152,
Revision 03, dated February 22, 2010, as
the appropriate source of service
information for accomplishing the
required actions and have changed the
service bulletin references in Tables 1
and 2 of this AD accordingly.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD affects about
41 products of U.S. registry. We also
estimate that it takes 65 work-hours per

product to comply with the basic
requirements of this AD. The average
labor rate is $85 per work-hour. Based
on these figures, we estimate the cost of
the AD on U.S. operators to be $226,525,
or $5,525 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone

(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-15-02 Airbus: Amendment 39-16368.
Docket No. FAA—-2009-0003; Directorate
Identifier 2007-NM-251—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 26, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330—
201, -202, -203, -223, —243, —-301, —-302,
-303, -321, -322, 323, —341, —342, and —343
series airplanes, A340-211, —212, —213, =311,
—312, and —313 series airplanes, and A340—
541 and —642 airplanes, certificated in any
category; all certified models, all
manufacturer serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several cases of corrosion and damage on
the Down Drive Shafts (DDS), between the
Down Drive Gear Box (DDGB) and the Input
Gear Box (IPGB), on all 10 Flap Tracks (5 per
wing), have been reported by AIRBUS Long
Range Operators.

Investigations have revealed that corrosion
and wear due to absence of grease in the
spline interfaces could cause [DDS]
disconnection which could result in a free
movable flap surface, potentially leading to
aircraft asymmetry or even flap detachment.

Emergency Airworthiness Directive (EAD)
2007-0222-E mandated on all aircraft older
than 6 years since AIRBUS original delivery
date of the aircraft, an initial inspection of all
DDS and IPGB for corrosion and wear
detection in order to replace any damaged
part.

Revision 1 of EAD 2007-0222-E aimed for
clarifying the compliance instructions.
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[EASA AD 2008-0026] supersedes the EAD
2007-0222R1-E and mandates repetitive
inspections every 6 years for all the fleet.

The unsafe condition could reduce the ability
of the flightcrew to maintain the safe flight
and landing of the airplane. The corrective
actions include replacing damaged parts.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

TABLE 1—SERVICE INFORMATION

Actions

(g) Do the applicable inspections and
corrective actions specified in paragraphs
(g)(1) and (g)(2) of this AD, in accordance
with the instructions of the applicable
service information specified in Table 1 of
this AD.

For model—

Use Airbus Mandatory Service Bulletin—

For actions specified in paragraph—

A330-200 and —300 series airplanes ...
A330-200 and —300 series airplanes ...
A340-200 and —300 series airplanes ...
A340-200 and —300 series airplanes ...
A340-541 and —642 airplanes

A330-27-3151, Revision 01, dated March 19, 2008
A330-27-3152, Revision 03, dated February 22, 2010
A340-27-4151, Revision 01, dated March 19, 2008
A340-27-4152, Revision 02, dated September 23, 2008 ...
A340-27-5040, Revision 02, dated September 23, 2008 ...

(9)(1)() and (g)(1
(9)(1)(iv) and (g)(
(9)(1)() and (g)(1

(9)(1)(iv) and (g)(
(9)(2) of this AD.

—~
=

ii) of this AD.
of this AD.
ii) of this AD.
of this AD.

=N

(1) For Model A330-200 and —300 series
airplanes, up to and including manufacturer
serial number (MSN) 0420, and Model A340—
200 and —-300 series airplanes, up to and
including MSN 0415, except MSNs 0385 and
0395: Do the applicable actions specified in
paragraphs ()(1)(i), (g)(1)(ii), (g)(1)(iii), and
(g)(1)(iv) of this AD at the applicable time
specified.

(i) For airplanes on which less than 10
years have accumulated since the date of
issuance of the original French standard
airworthiness certificate or the date of
issuance of the original French or EASA
export certificate of airworthiness as of the
effective date of this AD: Within 24 months
after the effective date of this AD, perform
simultaneous detailed visual inspections of
the IPGB and of the DDS on all flap tracks
on both wings for corrosion and wear
detection and do all applicable corrective
actions. For Type 3 damaged parts, do all
applicable corrective actions before further
flight. For Type 2 damaged IPGB parts, do all
applicable corrective actions within 18
months after doing the inspection.

(ii) For airplanes on which 10 or more
years have accumulated since the date of
issuance of the original French standard
airworthiness certificate or the date of
issuance of the original French or EASA
export certificate of airworthiness as of the
effective date of this AD: Within 4 months
after the effective date of this AD, perform
simultaneous detailed visual inspections of
the IPGB and of the DDS on flap tracks 2 and
4 on both wings for corrosion and wear
detection. For any Type 3 damaged parts on
flap tracks 2 and 4, do all applicable
corrective actions before further flight. For
any Type 2 damaged IPGB parts on flap
tracks 2 and 4, do all applicable corrective
actions within 18 months after doing the
inspection required by paragraph (g)(1)(ii) of
this AD.

(A) For wings on which Type 3 damage is
found on the DDS of flap track 2 or 4,
perform simultaneous detailed visual
inspections of the IPGB and of the DDS on

flap track 3 on both wings for corrosion and
wear detection. For Type 3 damaged parts on
flap track 3, do all applicable corrective
actions before further flight. For Type 2
damaged IPGB parts, on flap track 3, do all
applicable corrective actions within 18
months after doing the inspection required
by paragraph (g)(1)(ii)(A) of this AD.

(1) For wings on which Type 3 damage is
found on the DDS of flap track 3, before
further flight, perform simultaneous detailed
visual inspections of the IPGB and of the
DDS on flap tracks 1 and 5 on both wings for
corrosion and wear detection. For Type 3
damaged parts on flap tracks 1 and 5, do all
applicable corrective actions before further
flight. For Type 2 damaged IPGB parts on
flap tracks 1 and 5, do all applicable
corrective actions within 18 months after
doing the inspection required by paragraph
(g)(1)(ii)(A)(1) of this AD.

(2) For wings on which no Type 3 damage
is found on the DDS of flap track 3, within
18 months after doing the inspection
required by paragraph (g)(1)(ii)(A) of this AD,
perform simultaneous detailed visual
inspections of the IPGB and of the DDS on
flap tracks 1 and 5 on both wings for
corrosion and wear detection. For any Type
3 damaged parts on flap tracks 1 and 5, do
all applicable corrective actions before
further flight. For any Type 2 damaged IPGB
parts on flap tracks 1 and 5, do all applicable
corrective actions within 18 months after
doing the inspection required by paragraph
(g)(1)(ii)(A)(2) of this AD.

(B) For wings on which no Type 3 damage
is found on the DDS of flap track 2 and 4:
Within 18 months after doing the inspection
required by paragraph (g)(1)(ii) of this AD,
perform simultaneous detailed visual
inspections of the IPGB and of the DDS on
flap tracks 1, 3, and 5 on both wings for
corrosion and wear detection. For any Type
3 damaged parts on flap tracks 1, 3, and 5,
do all applicable corrective actions before
further flight. For Type 2 damaged IPGB parts
on flap tracks 1, 3, and 5, do all applicable
corrective actions within 18 months after

TABLE 2—CREDIT SERVICE INFORMATION

doing the inspection required by paragraph
(g)(1)(ii) of this AD.

(iii) Within 30 days after performing an
initial inspection required by paragraph
(g)(1)(i) or (g)(1)(ii) of this AD, or within 30
days after the effective date of this AD,
whichever occurs later, report the initial
inspection results only, whatever they are, to
Airbus as specified in the reporting sheet of
the applicable service information listed in
Table 1 of this AD.

(iv) Within 6 years after performing the
applicable inspection required by paragraph
(g)(1)(i) or (g)(1)(ii) of this AD, and thereafter
at intervals not exceeding 6 years: Perform
simultaneous detailed visual inspections of
the IPGB and of the DDS on all flap tracks
on both wings for corrosion and wear
detection and do all applicable corrective
actions. For Type 3 damaged parts, do all
applicable corrective actions before further
flight. For Type 2 damaged IPGB parts, do all
applicable corrective actions within 18
months after doing the inspection.

(2) For airplanes other than those
identified in paragraph (g)(1) of this AD:
Within 6 years after issuance of the original
French standard airworthiness certificate or
the date of issuance of the original French or
EASA export certificate of airworthiness, or
within 20 months after the effective date of
this AD, whichever occurs later; and
thereafter at intervals not exceeding 6 years;
perform simultaneous detailed visual
inspections of the IPGB and of the DDS on
all flap tracks on both wings for corrosion
and wear detection and do all applicable
corrective actions. For Type 3 damaged parts,
do all applicable corrective actions before
further flight. For Type 2 damaged IPGB
parts, do all applicable corrective actions
within 18 months after doing the inspection.

(3) Actions done before the effective date
of this AD in accordance with the applicable
service information specified in Table 2 of
this AD are acceptable for compliance with
the corresponding requirements of this AD.

Airbus mandatory service bulletin— Revision— Dated—
A330-27-3151 ..o OFgiNal ..o August 9, 2007.
A330-27-3152 ..o OFIGINAL .t August 9, 2007.
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TABLE 2—CREDIT SERVICE INFORMATION—Continued

Airbus mandatory service bulletin—

Revision—

Dated—

A330-27-3152
A330-27-3152
A340-27-4151
A340-27-4152
A340-27-4152
A340-27-5040
A340-27-5040

Original
Original
01
Original .
01

March 19, 2008.
September 23, 2008.
August 9, 2007.
August 9, 2007.
March 19, 2008.
August 9, 2007.
March 19, 2008.

Note 1: Airbus should be contacted in
order to get appropriate information for
airplanes on which the original delivery date
of the airplane is unknown to the operator.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir
Ulyanov, Aerospace Engineer, International

Branch, ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1138; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI EASA Airworthiness
Directive 2008—-0026, dated February 12,
2008, and the service information specified
in Table 1 of this AD, for related information.

Material Incorporated by Reference

(j) You must use the service information
contained in Table 3 of this AD to do the
actions required by this AD, unless the AD
specifies otherwise.

TABLE 3—MATERIAL INCORPORATED BY REFERENCE

Airbus mandatory service bulletin—

Revision— Dated—

A330-27-3151, including Appendix 1

A330-27-3152, including Appendices 1 and 2 .

A340-27-4151, including Appendix 1
A340-27-4152, including Appendices 1 and 2
A340-27-5040, including Appendix 1

March 19, 2008
February 22, 2010
March 19, 2008
September 23, 2008
September 23, 2008

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80, e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on June 30,
2010.

Todd G. Dixon,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2010-17064 Filed 7-21-10; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0671; Directorate
Identifier 2010-NM-142-AD; Amendment
39-16363; AD 2010-14-18]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 767-200, —300, and
—300F Series Airplanes Powered by
General Electric or Pratt & Whitney
Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD)
that applies to certain Model 767-200,
—300, and —300F series airplanes. The


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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existing AD currently requires repetitive
inspections to detect discrepancies of
the 8 aft-most fastener holes in the
horizontal tangs of the midspar fitting of
the strut, and corrective actions if
necessary. The existing AD also requires
repetitive inspections for cracks of the
closeout angle that covers the 2 aft-most
fasteners in the lower tang of the
midspar fitting, and related investigative
and corrective actions if necessary. The
existing AD also provides an optional
terminating action for the repetitive
inspections. This new AD reduces the
compliance times for doing the
inspections. This AD results from
reports of cracks in the midspar fitting
tangs. We are issuing this AD to detect
and correct fatigue cracking in the
primary strut structure and reduced
structural integrity of the strut, which
could result in separation of the strut
and engine.

DATES: This AD becomes effective
August 6, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 6, 2010.

We must receive any comments on
this AD by September 7, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9

a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800—647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6577; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Discussion

On September 13, 2005, we issued AD
2005-19-23, amendment 39-14288 (70
FR 55519, September 22, 2005). That
AD applies to certain Boeing Model
767-200, =300, and —300F series
airplanes. That AD requires repetitive
inspections to detect discrepancies of
the eight aft-most fastener holes in the
horizontal tangs of the midspar fitting of
the strut, and corrective actions if
necessary. That AD also requires
repetitive inspections for cracks of the
closeout angle that covers the two aft-
most fasteners in the lower tang of the
midspar fitting, and related investigative
and corrective actions if necessary. That
AD also provides an optional
terminating action for the repetitive
inspections. That AD resulted from a
report of a crack in a closeout angle that
covers the two aft-most fasteners in the
lower tang of the midspar fitting, and
the discovery of a crack in the lower
tang of the midspar fitting under the
cracked closeout angle. The actions
specified in that AD are intended to
prevent fatigue cracking in the primary
strut structure and reduced structural
integrity of the strut, which could result
in separation of the strut and engine.

Actions Since AD Was Issued

Since we issued that AD, we received
two reports of cracks in the midspar
fitting tangs. The first report indicated
severed upper and lower tangs at the aft
two fastener locations in the Number 1
pylon inboard midspar fitting. The
cracks were found during a routine
check of a Model 767-300 airplane at
approximately 92,205 total flight hours
and 14,969 total flight cycles. This
airplane had incurred 408 flight cycles
from the previous inspection. The
second report indicated cracks in the

Number 1 pylon inboard midspar fitting
lower tang, between the aft two fastener
holes, on a Model 767-300 airplane at
approximately 94,176 total flight hours
and 15,405 total flight cycles. This
airplane had incurred 830 cycles from
the previous inspection.

AD 2005-19-23 specified repetitive
inspection intervals between 1,500
flight cycles and 16,000 flight cycles,
depending on the inspection type and
location. We have determined that the
affected airplanes must be inspected
within 400 flight cycles since the
previous inspection and, for those
airplanes that have not yet been
inspected, the compliance time
threshold of 10,000 total flight cycles
specified in AD 2005-19-23 must be
reduced to 8,000 total flight cycles. We
have also determined that repetitive
inspection intervals must be reduced to
400 flight cycles and 6,000 flight cycles,
depending on the inspection type.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 767-54A0101, Revision
5, dated June 29, 2010. We referred to
Boeing Alert Service Bulletin 767—
54A0101, Revision 4, dated February 10,
2005, for doing certain actions required
by AD 2005-19-23. The procedures in
Revision 5 are similar to the procedures
in Revision 4. Revision 5 reduces the
compliance times for doing the
procedures.

We have also reviewed Boeing Alert
Service Bulletin 767-54A0062, Revision
6, dated November 5, 2009; and Boeing
Alert Service Bulletin 767-54A0074,
Revision 1, dated April 24, 2008; which
are the latest versions of certain service
bulletins referred to in AD 2005-19-23
as additional sources of guidance for
doing the terminating action. Boeing
Alert Service Bulletin 767-54A0101,
Revision 5, dated June 29, 2010, refers
to Boeing Alert Service Bulletin 767—
54A0062, Revision 6, dated November
5, 2009; and Boeing Alert Service
Bulletin 767-54A0074, Revision 1,
dated April 24, 2008; as additional
sources of guidance for doing the
terminating action in Part 4 of the alert
service bulletin.

Other Relevant Rulemaking

The FAA has issued the following
ADs that are related to the additional
sources of guidance specified in this
AD.
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TABLE—OTHER RELEVANT RULEMAKING

AD

Applicability

Related Boeing Service Bulletin

AD requirement

AD 2000-07-05, amendment 39—
11659 (65 FR 18883, April 10,
2000).

AD 2004-16-12, amendment 39—
13768 (69 FR 51002, August 17,
2004).

AD 2009-20-09, amendment 39—
16032 (74 FR 50692, October 1,

2009). planes.

AD 2010-03-08, amendment 39—
16192 (75 FR 5677, February 4,

2010). planes.

Certain Boeing Model 767 series
airplanes.

Whitney engines or
Electric engines.

Certain Boeing Model 767-200,
-300, and —300F series air-

Certain Boeing Model 767-200,
-300, and —300F series air-

767-54A0094

General

767-54A0074

767-54A0062,

767-54-0069 .............

Repetitive inspections to detect
cracking or damage of the for-
ward and aft lugs of the diago-
nal brace of the nacelle strut;
follow-on actions, if necessary;
and terminating action for the
repetitive inspections.

Certain Boeing Model 767-200, | 767-54—0069, 767-54-0080, | Modification of the nacelle strut
-300, and —300F series air- 767-54-0081, and 767— and wing structure. (AD 2004—
planes powered by Pratt & 54A0094. 16-12 superseded AD 2001-

02-07, Amendment 39-12091
and AD 2001-06-12, Amend-
ment 39-12159.)

Repetitive inspections for fatigue
cracking and corrosion of the
upper link fuse pin of the na-
celle struts, and related inves-
tigative and corrective actions if
necessary.

Repetitive detailed and eddy cur-
rent inspections to detect
cracks of certain midspar fuse
pins, and corrective action if
necessary. (AD 2010-03-08
superseded AD 2003-03-02,
Amendment 39-13026.)

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. For this reason, we are issuing
this AD to supersede AD 2005-19-23.
This AD requires accomplishing the
actions specified in Boeing Alert Service
Bulletin 767-54A0101, Revision 5,
dated June 29, 2010, described
previously, except as discussed under
“Differences Between the AD and the
Service Bulletin.”

Differences Between the AD and the
Service Bulletin

The service bulletin specifies to
contact the manufacturer for
instructions on how to repair certain
conditions, but this AD requires
repairing those conditions in one of the
following ways:

¢ In accordance with a method that
we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Steps 4.a. and 4.b. of Part 2 of the
Work Instructions of Boeing Alert
Service Bulletin 767-54A0101, Revision
5, dated June 29, 2010, specify actions
if cracking is found and the hole size is
either greater than 0.5322 inch or less
than 0.5322 inch but not if the hole size

equals 0.5322 inch. This AD specifies
that if cracking is found and the hole
size equals 0.5322 inch, then the
terminating action specified in step 4.a.
of Part 2 of the Work Instructions of
Boeing Alert Service Bulletin 767—
54A0101, Revision 5, dated June 29,
2010, must be accomplished.

Interim Action

We consider this AD interim action.
We are currently considering additional
rulemaking to expand the inspection
area.

FAA'’s Justification and Determination
of the Effective Date

Fatigue cracking in the primary strut
structure could result in reduced
structural integrity of the strut and
consequent separation of the strut and
engine. Because of our requirement to
promote safe flight of civil aircraft and
thus, the critical need to ensure the
structural integrity of the pylon
structure and midspar fittings and the
short compliance time involved with
this action, this AD must be issued
immediately.

Because an unsafe condition exists
that requires the immediate adoption of
this AD, we find that notice and
opportunity for prior public comment
hereon are impracticable and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2010-0671; Directorate Identifier 2010-
NM-142—-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
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Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14288 (70
FR 55519, September 22, 2005) and by
adding the following new airworthiness
directive (AD):

2010-14-18 The Boeing Company:
Amendment 39-16363. Docket No.
FAA-2010-0671; Directorate Identifier
2010-NM-142-AD.

Effective Date

(a) This AD becomes effective August 6,
2010.

Affected ADs

(b) This AD supersedes AD 2005-19-23,
Amendment 39-14288.

Applicability

(c) This AD applies to The Boeing
Company Model 767-200, —300, and —300F
series airplanes, certificated in any category;
as identified in Boeing Alert Service Bulletin

767-54A0101, Revision 5, dated June 29,
2010.

Subject

(d) Air Transport Association (ATA) of
America Code 54: Nacelles/Pylons.

Unsafe Condition

(e) This AD results from reports of cracks
in the midspar fitting tangs. The Federal
Aviation Administration is issuing this AD to
detect and correct fatigue cracking in the
primary strut structure and reduced
structural integrity of the strut, which could
result in separation of the strut and engine.

TABLE 1—SERVICE BULLETINS

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Note 1: Notwithstanding any inspection
done in accordance with AD 2005-19-23,
inspect within the compliance times
specified in this AD.

Initial Inspection

(g) At the applicable time specified in
paragraph (h) of this AD: Do the actions
specified in either paragraph (g)(1) or (g)(2)
of this AD.

(1) Do a detailed inspection for cracking of
the 8 aft-most fastener holes in the horizontal
tangs of the midspar fitting of the strut, and
a surface high frequency eddy current (HFEC)
inspection for cracking of the closeout angle
that covers the 2 aft-most fasteners in the
lower tang of the midspar fitting, in
accordance with Part 1, “Detailed Inspection
of Midspar Fitting and Surface High
Frequency Eddy Current (HFEC) Inspection
of Closeout Angle,” of the Work Instructions
of Boeing Alert Service Bulletin 767—
54A0101, Revision 5, dated June 29, 2010.

(2) Do an open-hole HFEC inspection for
cracking of each fastener hole, inspect to
determine the size of each fastener hole, and
do all applicable related investigative and
corrective actions, in accordance with Part 2,
“Open Hole HFEC Inspection,” of the Work
Instructions of Boeing Alert Service Bulletin
767-54A0101, Revision 5, dated June 29,
2010, except as required by paragraphs (m)
and (n) of this AD, and except as provided
by paragraph (p) of this AD. Do all applicable
related investigative and corrective actions
before further flight.

(h) At the applicable time specified in
paragraph (h)(1) or (h)(2) of this AD, do the
actions specified in paragraph (g) of this AD.

(1) For airplanes on which an inspection
(any Part 1 or Part 2 inspection) has not been
done in accordance with any service bulletin
listed in Table 1 of this AD as of the effective
date of this AD: Prior to the accumulation of
8,000 total flight cycles, or within 90 days
after the effective date of this AD, whichever
occurs later, do the actions specified in
paragraph (g) of this AD.

Service Bulletin

Revision Date

Boeing Alert Service Bulletin 767-54A0101
Boeing Alert Service Bulletin 767-54A0101 ..
Boeing Service Bulletin 767-54A0101
Boeing Service Bulletin 767-54A0101

February 10, 2005.
June 29, 2010.
January 10, 2002.
September 5, 2002.

(2) For airplanes on which any inspection
(any Part 1 or Part 2 inspection) has been
done in accordance with any service bulletin
listed in Table 1 of this AD as of the effective
date of this AD: Within 400 flight cycles after
doing the most recent inspection or within 90
days after the effective date of this AD,
whichever occurs later, do the actions
specified in paragraph (g) of this AD.

Repetitive Inspections

(i) If, during any detailed and surface HFEC
inspection specified by paragraph (g)(1) of
this AD, no cracking is found, do the actions
specified in either paragraph (i)(1) or (i)(2) of
this AD.

(1) Repeat the inspections specified in
paragraph (g)(1) of this AD thereafter at
intervals not to exceed 400 flight cycles.

(2) Within 400 flight cycles after doing the
most recent inspections specified in
paragraph (g)(1) of this AD, do the actions
specified in paragraph (g)(2) of this AD and
repeat thereafter at intervals not to exceed
6,000 flight cycles.

(j) If, during the actions specified by
paragraph (g)(2) of this AD, the terminating
action specified in Part 4 of the Work
Instructions of Boeing Alert Service Bulletin
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767-54A0101, Revision 5, dated June 29,
2010, is not done, do the actions specified in
either paragraph (j)(1) or (j)(2) of this AD.

(1) Within 6,000 flight cycles after doing
the actions specified in paragraph (g)(2) of
this AD, do the inspections specified in
paragraph (g)(1) of this AD and repeat the
inspections thereafter at intervals not to
exceed 400 flight cycles.

(2) Repeat the actions specified in
paragraph (g)(2) of this AD thereafter at
intervals not to exceed 6,000 flight cycles.

Corrective Actions for Inspections Done per
Paragraph (g)(1) of This AD

(k) If, during any inspection specified by
paragraph (g)(1) of this AD, any crack is
found in the midspar fitting tangs, before
further flight, do the actions specified in
paragraph (k)(1) or (k)(2) of this AD.

(1) Do the terminating action specified in
Part 4 of the Work Instructions of Boeing
Alert Service Bulletin 767-54A0101,
Revision 5, dated June 29, 2010, except as
required by paragraph (m) of this AD.
Accomplishment of this paragraph
terminates the requirements of this AD.

(2) Replace the midspar fitting of the strut
with a new part, or repair in accordance with
a method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Within 8,000 flight cycles after doing the
replacement, do the actions specified in
either paragraph (k)(2)(i) or (k)(2)(ii) of this
AD.

(i) Do the inspections specified in
paragraph (g)(1) of this AD and repeat the
inspections thereafter at intervals not to
exceed 400 flight cycles.

(ii) Do the actions specified in paragraph
(g)(2) of this AD and repeat the actions
thereafter at intervals not to exceed 6,000
flight cycles.

(1) If, during any surface HFEC inspection
specified by paragraph (g)(1) of this AD, any
crack is found in the closeout angle, before
further flight, do the open-hole HFEC
inspection for cracking and all applicable
related investigative and corrective actions,
in accordance with Part 2, “Open Hole HFEC
Inspection,” and step 4.b.(2) of Part 1,
“Detailed Inspection of Midspar Fitting and
Surface High Frequency Eddy Current
(HFEC) Inspection of Closeout Angle,” of the
Work Instructions of Boeing Alert Service
Bulletin 767-54A0101, Revision 5, dated
June 29, 2010, except as required by
paragraphs (m) and (n) of this AD, and except
as provided by paragraph (p) of this AD. If
the terminating action specified in Part 4 of
the Work Instructions of Boeing Alert Service
Bulletin 767-54A0101, Revision 5, dated
June 29, 2010, is not done, do the actions
specified in either paragraph (1)(1) or (1)(2) of
this AD.

(1) Within 6,000 flight cycles after doing
the actions specified in paragraph (1) of this
AD, do the inspections specified in
paragraph (g)(1) of this AD and repeat the
inspections thereafter at intervals not to
exceed 400 flight cycles.

(2) Within 6,000 flight cycles after doing
the actions specified in paragraph (1) of this
AD, do the actions specified in paragraph
(g)(2) of this AD, and repeat the actions
thereafter at intervals not to exceed 6,000
flight cycles.

Service Bulletin Exceptions

(m) Where Boeing Alert Service Bulletin
767-54A0101, Revision 5, dated June 29,
2010, specifies that the manufacturer may be
contacted for disposition of repair
conditions: Before further flight, accomplish
the repair using a method approved in
accordance with the procedures specified in
paragraph (r) of this AD.

(n) If, during any open-hole HFEC
inspection required by paragraph (g)(2) or (1)
of this AD, any crack is found in the midspar
fitting and the hole size is 0.5322 inch, before
further flight, do the terminating action
specified in paragraph (k)(1) of this AD.

Optional Terminating Action

(o) Doing the terminating action specified
in Part 4 of the Work Instructions of Boeing
Alert Service Bulletin 767-54A0101,
Revision 5, dated June 29, 2010, terminates
the requirements of this AD.

Note 2: Boeing Alert Service Bulletin 767—
54A0101, Revision 5, dated June 29, 2010,
refers to the Boeing service bulletins in Table
2 of this AD as additional sources of
guidance for doing the terminating action in
paragraphs (k) and (o) of this AD.

TABLE 2—ADDITIONAL SOURCES OF GUIDANCE

Boeggllg?rrnv ice Revision level Date Title

767-54-0052 .......... Original .....cccceeueee. June 11,1992 ...... Nacelles/Pylons—Strut—Aft Lower Spar—Fastener Corrosion—Inspection
and Replacement.

767-54-0061 .......... 2 November 23, Nacelles/Pylons—Wing—to—Strut Attach Fittings—Lower Spar Bushing Inspec-

1999. tion and Replacement.

767-54-0069 .......... 2 August 31, 2000 ... | Nacelles/Pylons—Midspar Fitting—Underwing Sideload Fitting—Fuse Pin Re-
placement and Wing Rework.

767-54-0072 .......... Original .....ccccceeueee. March 13, 1997 ..... Nacelles/Pylons—Strut Attach Upper Link—Upper Link Inspection, Rework or
Replacement.

767-54-0080 .......... T e May 9, 2002 .......... Nacelles/Pylons—Pratt and Whitney Powered Airplanes—Nacelle Strut and
Wing Structure Modification.

767-54-0081 .......... T e February 7, 2002 .. | Nacelles/Pylons—General Electric Powered Airplanes—Nacelle Strut and
Wing Structure Modification.

767-54A0062 .......... B e November 5, 2009 | Nacelles/Pylons—Strut Attach Fuse Pins—Midspar Fuse Pin Inspection and
Replacement.

767-54A0074 .......... T o April 24, 2008 ....... Nacelles/Pylons—Strut Attach Fuse Pins—Upper link Fuse Pin Inspection/Re-
placement.

767-54A0094 .......... 2 February 7, 2002 .. | Nacelles/Pylons—Strut—to—Wing Attachment—Diagonal Brace Inspection/
Rework/Replacement.

767-57-0063 .......... T e November 30, Wings—Side Load Underwing Fitting —Inspection/Rework.

2000.

Note 3: Certain service bulletins referenced
in Table 2 of this AD are related to the ADs
listed in Table 3 of this AD.

TABLE 3—OTHER RELEVANT RULEMAKING

AD

Applicability

Related Boeing
Service Bulletin

AD requirement

AD 2000-07-05,
amendment 39—
11659.

Certain Boeing
Model 767 series
airplanes.

767-54A0094 ........

Repetitive inspections to detect cracking or damage of the forward and aft
lugs of the diagonal brace of the nacelle strut; follow-on actions, if nec-
essary; and terminating action for the repetitive inspections.
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TABLE 3—OTHER RELEVANT RULEMAKING—Continued

AD

Applicability

Related Boeing
Service Bulletin

AD requirement

AD 2004-16-12,
amendment 39—
13768.

Certain Boeing
Model 767-200,
—300, and —300F
series airplanes
powered by Pratt

767-54-0069,
767-54-0080,
767-54-0081,
and 767—
54A0094.

Modification of the nacelle strut and wing structure.

& Whitney en-
gines or General
Electric engines.
Certain Boeing
Model 767-200,
—300, and —300F
series airplanes.
Certain Boeing
Model 767-200,
—300, and —300F
series airplanes.

AD 2009-20-09,
amendment 39—
16032.

AD 2010-03-08,
amendment 39—
16192.

767-54A0074

767-54A0062,
767-54-0069.

necessary.

Repetitive inspections for fatigue cracking and corrosion of the upper link fuse
pin of the nacelle struts, and related investigative and corrective actions if

Repetitive detailed and eddy current inspections to detect cracks of certain
midspar fuse pins, and corrective action if necessary.

Optional Corrective Action for Paragraph
(g)(2) or (1) of This AD

(p) In lieu of doing the related investigative
and corrective actions required by paragraph
(g)(2) or (1) of this AD, before further flight,
replace the midspar fitting of the strut with
a new part, or repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Within 8,000 flight cycles after doing any

replacement, do the actions specified in
either paragraph (p)(1) or (p)(2) of this AD.

(1) Do the inspections specified in
paragraph (g)(1) of this AD and repeat the
inspections thereafter at intervals not to
exceed 400 flight cycles.

(2) Do the actions specified in paragraph
(g)(2) of this AD and repeat the actions
thereafter at intervals not to exceed 6,000
flight cycles.

Terminating Action Accomplished per
Previous Issues of Service Bulletin

(q) Doing the terminating action specified
in Part 4 of the Work Instructions of any
service bulletin listed in Table 4 of this AD
before the effective date of this AD is
acceptable for compliance with the
requirements of this AD.

TABLE 4—CREDIT SERVICE BULLETINS FOR TERMINATING ACTION

Service Bulletin

Revision Date

Boeing Alert Service Bulletin 767-54A0101
Boeing Alert Service Bulletin 767-54A0101 ..
Boeing Service Bulletin 767-54A0101
Boeing Service Bulletin 767-54A0101
Boeing Service Bulletin 767-54A0101

September 23, 1999.
February 10, 2005.
February 3, 2000.
January 10, 2002.
September 5, 2002.

Alternative Methods of Compliance
(AMOCs)

(r)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to Attn: Berhane Alazar,
Aerospace Engineer, Airframe Branch, ANM-
120S, FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6577; fax (425) 917-6590.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization

Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(s) You must use Boeing Alert Service
Bulletin 767-54A0101, Revision 5, dated
June 29, 2010, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 9,
2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-17611 Filed 7-21-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA—-2007-28632; Airspace
Docket No. 07-ASW-3]

RIN 2120-AA66
Modification of Restricted Area
R-3404; Crane, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies
Restricted Area R—3404 at Crane, IN, in
support of U.S. Navy ordnance
demolition activities. The FAA is taking
this action to protect nonparticipating
aircraft from blast fragments generated
during the demilitarization and disposal
of a variety of types of unexpended
ordnance at the Naval Support Activity
(NSA) Crane’s Demolition Range.
DATES: Effective date 0901 UTC,
September 23, 2010.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace and Rules
Group, Office of System Operations
Airspace and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

History

On Tuesday, October 23, 2007, the
FAA published in the Federal Register
a notice of proposed rulemaking
(NPRM) to modify Restricted Area
R—3404 at Crane, IN (72 FR 59971).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. There were six comments
received during the NPRM comment
period that raised two substantive
concerns: (1) Impact to aircraft of a
higher restricted area ceiling during
icing conditions, and (2) lateral
encroachment into VOR Federal Airway
V-305.

Five commenters stated the proposal
would impact users due to the ceiling of
R-3404 being raised from 2,500 feet
mean sea level (MSL) to 4,100 feet MSL
along a major flyway between
Evansville, IN, and Indianapolis, IN,
when icing conditions force aircraft to
lower altitudes. The FAA does not
agree. The existing restricted area
airspace is V2 nautical mile (NM) in
radius and has a ceiling up to 2,500 feet
MSL. The proposed modification
increases the airspace to a 1 NM radius
from the center of the restricted area’s

existing center point, making the
restricted area 2 NM in diameter, and
increases the ceiling to and including
4,100 feet MSL. The aeronautical
analysis of this proposal by the
controlling air traffic control facilities
determined that instrument flight rules
(IFR) and visual flight rules (VFR)
terminal operations would be minimally
effected by this proposal, as well as
minimum impact to public use or
charted private airports. In the event IFR
aircraft should encounter icing
conditions when R-3404 is activated,
those IFR aircraft will be vectored by air
traffic control to remain clear of the
restricted area. If VFR aircraft should
encounter icing conditions when the
restricted area is activated, they can
easily circumnavigate the 2 NM
diameter of the expanded restricted
area.

All six commenters expressed
concern over the proposed expansion of
R—-3404, laterally and vertically,
impacting the access to Federal Airway
V-305 below 5,000 feet MSL. The FAA
partially agrees. Although the proposed
restricted area lies to the west of V-305
and does not interfere with the
centerline of the airway, IFR aircraft
flying on V=305 at 3,000 feet MSL and
4,000 feet MSL would be impacted
when the proposed R-3404 is active.
However, as mentioned previously,
these aircraft could easily be vectored
by air traffic control to remain clear of
the proposed restricted area with
minimal impact. With the 8 NM airway
width of V=305, VFR aircraft following
the Federal airway would not be
required to leave the lateral confines of
the airway to avoid the proposed
expansion of R—3404. As mentioned
above, they could easily circumnavigate
the 2 NM diameter of the expanded
restricted area to the east and still be
following V-305. As a result,
realignment of V-305 is also determined
to be unnecessary.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73 by
modifying R-3404 near Crane, IN. The
modification centers the restricted area
over NSA Crane’s blast area (lat.
38°49’30” N., long. 86°50°08” W.),
enlarges the restricted area from a V2
NM radius to a 1 NM radius, making the
restricted area 2 NM in diameter;
increases the ceiling from 2,500 feet
MSL to and including 4,100 feet MSL;
and changes the name of the using
agency from “Commanding Officer,
Naval Ammunition Depot, Crane, IN” to
“U.S. Navy, Crane Division, Naval
Surface Warfare Center tenant of NSA
Crane.”

Section 73.34 of Title 14 CFR part 73
was republished in FAA Order 7400.8S,
effective February 16, 2010.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies R—3404, Crane, IN., for the
protection of nonparticipating aircraft
during the disposal of a variety of types
of ordnance.

Environmental Review

Pursuant to Section 102(2) of the
National Environmental Policy Act of
1969 (NEPA), the Council on
Environmental Quality (CEQ)
regulations implementing NEPA (40
CFR Parts 1500-1508), and other
applicable law, the U.S. Navy prepared
and published a Final Environmental
Assessment (FEA) in June 2008 that
analyzed the potential for
environmental impacts associated with
the proposed NSA Crane and Naval
Surface Warfare Center (NSWC)
Glendora Lake Test Facility
requirements. In July 2009, the U.S.
Navy issued a Finding of No Significant
Impact (FONSI) based on the results of
the FEA. In accordance with applicable
CEQ regulations (40 CFR 1501.6) and
the Memorandum of Understanding
(MOU) between FAA and Department of
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Defense (DOD) dated October 2005, the
FAA was a cooperating agency on the
FEA.

The FAA has conducted an
independent review of the FEA and is
adopting the FEA for this action
pursuant to 40 CFR 1506.3(a) and (c)
and has issued an Adoption of FEA and
FONSI/Record of Decision (ROD) dated
May 2010. This final rule, which
increases the vertical limit and lateral
boundary of R—3404, will not result in
significant environmental impacts. A
copy of the FAA Adoption of FEA and
FONSI/ROD has been placed in the
public docket for this rulemaking.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.34 [Amended]

m 2.§73.34 is amended as follows:

* * * * *

R-3404 Crane, IN [Revised]

Boundaries. That airspace within a 1 NM
radius of lat. 38°49°30” N., long. 86°50°08” W.

Designated altitudes. Surface to and
including 4,100 feet MSL.

Time of designation. Sunrise to sunset,
daily from May 1 through and including
November 1. Other times by NOTAM 24
hours in advance.

Controlling agency. FAA, Terre Haute
ATCT.

Using agency. U.S. Navy, Crane Division,
Naval Surface Warfare Center tenant of NSA
Crane.

Issued in Washington, DC, July 16, 2010.
Edith V. Parish,
Manager, Airspace and Rules Group.
[FR Doc. 2010-17951 Filed 7-21-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 234

[Docket No. DOT-OST-2007-0022]

RIN No. 2105-AE02

Posting of Flight Delay Data on Web
Sites

AGENCY: Office of the Secretary (OST),
Department of Transportation (DOT).
ACTION: Direct final rule; confirmation of
effective date

SUMMARY: This document confirms the
effective date of the direct final rule
amending the time period for uploading
flight performance information to a
reporting air carrier’s Web site from
anytime between the 20th and 23rd day
of the month to the fourth Saturday of
the month.

DATES: This final rule is effective on July
21, 2010.

FOR FURTHER INFORMATION CONTACT:
Blane A. Workie, Deputy Assistant
General Counsel, Office of the Assistant
General Counsel for Aviation
Enforcement and Proceedings, U.S.
Department of Transportation, 1200
New Jersey Ave., SE., Washington, DC
20590, 202—-366—9342 (phone), 202—
366-7152 (fax), blane.workie@dot.gov
(e-mail).

SUPPLEMENTARY INFORMATION:

Background

The Department of Transportation’s
Office of the Secretary (OST) published
a direct final rule with a request for
comments in the Federal Register on
June 21, 2010 (75 FR 34925). The direct
final rule required that the reporting
carriers (I.e., certificated air carriers that
account for at least 1 percent of
domestic scheduled passenger revenues)
load flight performance data onto their
Web sites on Saturday, July 24, 2010, for
June data, and all subsequent flight
performance information on the fourth
Saturday of the month following the
month for which the data are that being
reported. OST uses the direct final
rulemaking procedure for a non-
controversial rule where OST believes
that there will be no adverse public
comment. The direct final rule advised
the public that no adverse comments
were anticipated, and that unless a
written adverse comment was received
by July 6, 2010, the regulation would
become effective on July 21, 2010. No
adverse comments were received, and
thus this notice confirms that the direct
final rule will become effective on that
date.

Issued July 16, 2010, in Washington, DC.
Susan Kurland,

Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 2010-17859 Filed 7-21-10; 8:45 am]
BILLING CODE P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200
[Release No. 34-62520]

Technical Amendment to Rules of
Organization; Conduct and Ethics; and
Information and Requests

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; technical
amendment.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is making
technical amendments to the rule by
which authority is delegated to the
Director of the Division of Enforcement.
The amendments update references to
the provision in the Securities Act of
1933 (“Securities Act”) which authorizes
the Commission to issue subpoenas in
investigations under the Securities Act,
and delete references to the Public
Utility Holding Company Act of 1935
(“PUHCA”).

DATES: Effective Date: July 22, 2010.

FOR FURTHER INFORMATION CONTACT:
Kenneth H. Hall, Assistant Chief
Counsel, 202-551-4936, Office of Chief
Counsel, Division of Enforcement,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-6553.

SUPPLEMENTARY INFORMATION:
I. Background

The Commission is authorized to
conduct investigations of possible
violations of the Securities Act.
Specifically, section 19(c) of the
Securities Act?® provides that,

For the purpose of any investigations
which, in the opinion of the Commission, are
necessary and proper for the enforcement of
this title, any member of the Commission or
any officer or officers designated by it are
empowered to administer oaths and
affirmations, subpena [sic] witnesses, take
evidence, and require the production of any
books, papers, or other documents which the
Commission deems relevant or material to
the inquiry. Such attendance of witnesses
and the production of such documentary
evidence may be required from any place in
the United States or any Territory at any
designated place of hearing.

115 U.S.C. 77s(c).
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Section 21(b) of the Securities Exchange
Act of 1934 (“Exchange Act”),2 section
42(b) of the Investment Company Act of
1940 3 and section 209(b) of the
Investment Advisers Act of 19404 also
include provisions authorizing
investigations. The Sarbanes-Oxley Act
of 2002 5 amended section 19 of the
Securities Act by inserting a new
section (b), and by redesignating prior
sections (b) and (c) as sections (c) and
(d), respectively.® As a result of the
statutory amendment, section 19(b) of
the Securities Act, which pertained to
investigations of possible Securities Act
violations, was redesignated as section
19(c). To reflect this change, the
Commission is adopting technical
amendments to Rule 30—4, which
delegates authority to the Director of its
Division of Enforcement to take certain
actions during investigations, including
investigations under the Securities Act.
Specifically, paragraphs (a)(1), (a)(4),
(a)(10), (a)(11), and (a)(13) of Rule 30—
47 are each being amended to refer to
“section 19(c) of the Securities Act of
1933 (15 U.S.C. 77s(c)).”

PUHCA was repealed by the Energy
Policy Act of 2005.8 To reflect this
change, the Commission is also
adopting technical amendments to Rule
30—4 to remove references to
investigations brought under PUHCA.
Specifically, paragraphs (a)(1), (a)(3),
(a)(4), (a)(10), and (a)(11) of Rule 30-4
are each being amended to remove
references to “section 18(c) of the Public
Utility Holding Company Act of 1935
(15 U.S.C. 79r(c)).”

II. Administrative Law Matters

Under the Administrative Procedure
Act (“APA”), notice of proposed
rulemaking is not required when an
agency, for good cause, finds that notice
and public comment are impracticable,
unnecessary, or contrary to the public
interest.”® The amendments are
technical changes, adopted solely to
update references to a statutory
provision that remains unchanged
except for its designation. For this
reason, the Commission finds that it is
unnecessary to publish notice of these
amendments. Similarly, the
amendments do not require analysis
under the Regulatory Flexibility Act or
analysis of major rule status under the
Small Business Regulatory Fairness Act.
See 5 U.S.C. 601(2) (for purposes of

215 U.S.C. 78u(b).

315 U.S.C. 80a—41(b).

415 U.S.C. 80b-9(b).

5Public Law 107-204, 116 Stat. 745 (2002).

6 Section 108(a)(1) and (2).

717 CFR 200.30—4(a)(1), (4), (10), (11), and (13).
8 Public Law 109-58, 119 Stat. 624 (2005).

95 U.S.C. 553(b).

Regulatory Flexibility Act analysis, the
term “rule” means any rule for which
the agency publishes a general notice of
proposed rulemaking); and 5 U.S.C.
804(3)(C) (for purposes of Congressional
review of agency rulemaking, the term
“rule” does not include any rule of
agency organization, procedure or
practice that does not substantially
affect the rights or obligations of non-
agency parties).

Section 23(a)(2) of the Exchange Act
requires the Commission, in adopting
rules under the Exchange Act, to
consider the competitive effects of such
rules.10 Because this amendment merely
makes technical changes to update
statutory references, no competitive
advantages or disadvantages would be
created.

III. Statutory Authority and Text of
Amendments

We are adopting these technical
amendments under the authority set
forth in section 23(a) of the Exchange
Act.11

List of Subjects in 17 CFR Part 200

Rules of organization, Conduct and
ethics, and Information and requests.

Text of Amendments

m For the reasons set out in the

preamble, title 17, Chapter II of the Code
of Federal Regulations is amended as
follows:

PART 200—RULES OF
ORGANIZATION; CONDUCT AND
ETHICS; AND INFORMATION AND
REQUESTS

m 1. The authority citation for part 200,
subpart A, continues to read in part as
follows:

Authority: 15 U.S.C. 770, 77s, 77sss, 78d,
78d-1, 78d-2, 78w, 781I(d), 78mm, 80a—37,
80b—11, and 7202, unless otherwise noted.
m 2. Section 200.30—4 is amended by
revising paragraphs (a)(1), (a)(3), (a)(4),
(a)(10), (a)(11) and (13) to read as
follows:

§200.30-4 Delegation of authority to
Director of Division of Enforcement.
* * * * *

(a)(1) To designate officers
empowered to administer oaths and
affirmations, subpoena witnesses,
compel their attendance, take evidence,
and require the production of any
books, papers, correspondence,
memoranda, contracts, agreements, or
other records in the course of
investigations instituted by the
Commission pursuant to section 19(c) of

1015 U.S.C. 78w(a)(2).
1115 U.S.C. 782w(a).

the Securities Act of 1933 (15 U.S.C.
77s(c)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
41(b)) and section 209(b) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-9(b)).

(3) To terminate and close all
investigations authorized by the
Commission pursuant to section 20 of
the Securities Act of 1933 (15 U.S.C.
77t), section 21 of the Securities
Exchange Act of 1934 (15 U.S.C. 78u),
section 42 of the Investment Company
Act of 1940 (15 U.S.C. 80a—41) and
section 209 of the Investment Advisers
Act of 1940 (15 U.S.C. 80b—9).

(4) To terminate the authority to
administer oaths and affirmations,
subpoena witnesses, compel their
attendance, take evidence, and require
the production of any books, papers,
correspondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by the
Commission pursuant to section 19(c) of
the Securities Act of 1933 (15 U.S.C.
77s(c)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
41(b)) and section 209(b) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-9(b)).

* * * * *

(10) To institute subpoena
enforcement proceedings in federal
court to seek an order compelling the
production of documents or an
individual’s appearance for testimony
pursuant to subpoenas issued pursuant
to paragraph (a)(1) of this section in
connection with investigations pursuant
to section 19(c) of the Securities Act of
1933 (15 U.S.C. 77s(c)), section 21(b) of
the Securities Exchange Act of 1934 (15
U.S.C. 78u(b)), section 42(b) of the
Investment Company Act of 1940 (15
U.S.C. 80a—41(b)) and section 209(b) of
the Investment Advisers Act of 1940 (15
U.S.C. 80b-9(b)).

(11) To authorize staff to appear in
federal bankruptcy court to preserve
Commission claims in connection with
investigations pursuant to section 19(c)
of the Securities Act of 1933 (15 U.S.C.
77s(c)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
41(b)) and section 209(b) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-9(b)).

(13) For the period from August 11,
2009 through August 11, 2010, to order
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the making of private investigations
pursuant to section 19(c) of the
Securities Act of 1933 (15 U.S.C. 77s(c)),
section 21(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78u(b)), section
42(b) of the Investment Company Act of
1940 (15 U.S.C. 80a—41(b) and section
209(b) of the Investment Advisers Act of
1940 (15 U.S.C. 80b—9(b)). Orders issued
pursuant to this delegation during this
period will continue to have effect after
August 11, 2010.

* * * * *

Dated: July 16, 2010.
Florence E. Harmon,
Deputy Secretary.
[FR Doc. 2010-17897 Filed 7—-21-10; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2009-0004; T.D. TTB-86;
Re: Notice No. 97]

RIN 1513-AB64

Establishment of the Sierra Pelona
Valley Viticultural Area (2010R-004P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: This Treasury decision
establishes the 9.7-square mile “Sierra
Pelona Valley” American viticultural
area in southern California. We
designate viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase.

DATES: Effective Date: August 23, 2010.
FOR FURTHER INFORMATION CONTACT:
Christina McMahon, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street,
NW., Room 200-E, Washington, DG
20220; phone 202—-453-2256.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
requires that these regulations, among
other things, prohibit consumer
deception and the use of misleading

statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographical origin. The establishment
of viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

e Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

e Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

¢ Evidence relating to the
geographical features, such as climate,
soils, elevation, and physical features
that distinguish the proposed
viticultural area from surrounding areas;

o A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Sierra Pelona Valley Viticultural Area

Mr. Ralph Jens Carter submitted a
petition proposing the establishment of
the Sierra Pelona Valley viticultural area
on behalf of local grape growers. The
proposed viticultural area covers 9.7
square miles and contains 96 acres of
commercial vineyards. The proposed
viticultural area lies 30 miles north of
the City of Los Angeles, 35 miles east of
the Pacific Ocean, and 20 miles
southwest of the Mojave Desert. TTB
notes that the proposed viticultural area
is not within any established American
viticultural area, and that the boundary
line of the proposed viticultural area
neither overlaps nor runs along any
other proposed or established
viticultural area boundary line. The
evidence submitted in support of the
petition is summarized below.

Name Evidence

The USGS Sleepy Valley and Agua
Dulce maps identify the Sierra Pelona
Valley as a landform within Los Angeles
County. The USGS Ritter Ridge, Sleepy
Valley, and Agua Dulce maps identify
Sierra Pelona as a mountain range to the
immediate north of the proposed Sierra
Pelona Valley viticultural area.

According to the petition, the Sierra
Pelona Valley is located north of
California State Highway 14, between
the towns of Santa Clarita and Palmdale
(Los Angeles Region map, California
Regional Series, Automobile Club of
Southern California, 2006 edition). The
proposed viticultural area, including the
expansive Sierra Pelona Valley region,
is adjacent to the southern foothills of
the Sierra Pelona range (DeLorme
Southern and Central California Atlas
and Gazetteer, Seventh Edition, 2005,
page 79).

The petition explains that the large
Sierra Pelona Valley region, oriented
northeast-to-southwest, comprises
Hauser Canyon, upper Agua Dulce
Canyon, and Mint Canyon, including
Sleepy Valley. The petition states that in
local usage “Sierra Pelona” applies to
the expansive valley, as well as the
mountain range to the immediate north
of the valley. The Sierra Pelona Valley
is the name that best describes the
proposed viticultural area, according to
the petitioner.

Boundary Evidence

The petition provides historical,
physiographical, and geographical data
to define the boundary of the proposed
viticultural area.

Viticulture in the proposed Sierra
Pelona Valley viticultural area started in
1995, according to the petition. By 2008,
the region had 96 acres of commercial
vineyards.
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The petition states that the boundary
encompasses the alluvial valley fill and
the gently sloping foothills just to the
steep inclines. The foothills extend
outward for as much as 1 mile.

The geology of the proposed
viticultural area includes mostly
consolidated alluvium between 23 and
37 million years old, but also includes
some more recent alluvium, between 1.5
and 2 million years old, according to the
petition. Further uniformity in the area
is provided by a granitic intrusion,
ranging from 195 to 225 million years
old, that spans the Sierra Pelona Valley.
In contrast to the valley alluvium and
the granitic intrusion, the surrounding
mountains, ranging from 195 million to
4.5 billion years old, consist mainly of
very different rocks.

The petition states that elevations of
the proposed viticultural area vary from
2,400 to 3,400 feet. Those of the
mountains to the west and of the
mountain ridges to the north, east, and
south vary from 3,401 to 5,187 feet.
Elevations of a canyon in the Santa
Clarita area, about 5 miles southwest of
the proposed boundary line, drop to
approximately 1,600 feet.

Distinguishing Features

The petition asserts that the
distinguishing features of the proposed
Sierra Pelona Valley viticultural area
include climate, geology, soils,
topography, and elevation. The inland
location of the Sierra Pelona Valley both
influences its distinguishing features
and contributes to the success of its
viticulture.

Climate

The petition, citing http://
www.wunderground.com and the “Soil
Survey of the Antelope Valley Area”
(issued by the U.S. Department of
Agriculture, Soil Conservation Service,
1970), states that precipitation in the
proposed viticultural area averages
between 9 and 12 inches per year and
occurs mainly in winter. Citing
“Daymet” (a database designed by Peter
Thornton, National Center for
Atmospheric Research, Climate and
Global Dynamic Division, University of
Colorado at Boulder), the petition states
that in the Sierra Pelona Valley daily
growing season temperatures can vary
by 40 to 50 degrees F, with summer
daytime temperatures reaching 102
degrees F, and summer nighttime
temperatures frequently dropping to 50
to 60 degrees F.

To contrast the climate in the
proposed viticultural area with that in
the surrounding areas, the petition gives
climate data for several locations
outside the proposed area (“Soil Survey

of Antelope County, California”).
Sandberg is at an elevation of 4,517 feet
in the high mountains northwest of the
proposed viticultural area, and although
it has a total annual average
precipitation of 12.1 inches, about the
same as the upper-end precipitation in
the proposed viticultural area, Sandberg
has average daily growing season
maximum and minimum temperatures
of 77 and 54 degrees F. San Fernando,
at an elevation of 977 feet in a low-lying
area to the southwest of the proposed
viticultural area, has a total average
monthly precipitation of 16.9 inches
and average daily growing season
maximum and minimum temperatures
of 85 and 52 degrees F. Palmdale, at an
elevation of 2,665 feet in the desert due
east of the proposed viticultural area,
has a total average monthly
precipitation of 8.9 inches and average
daily growing season maximum and
minimum temperatures of 87 and 55
degrees F.

Air drainage from surrounding higher
elevations to the Sierra Pelona Valley
floor, the petition explains, reduces the
hazard of frost damage in spring. In
addition, air movement across the
slopes reduces the threat of leaf fungus
and the need for heavy spraying of
pesticides. Wind direction, according to
Don McAdam, a valley resident, is
frequently shifted and redirected by
hills, knolls, and valleys.

The petition states that the climate of
the mountainous surrounding areas
does not support viticulture due to an
excessively short growing season, cooler
summers, and vine-killing, cold winters.

Geology

The petition states that the
“Geological Map of California”
(Department of Conservation, Division
of Mines and Geology, compilation of
Charles W. Jennings, 1977) shows that
deposits of alluvium, mostly nonmarine
and unconsolidated, cover most of the
Sierra Pelona Valley floor. The petition
further states that deposits of
semiconsolidated Quaternary
nonmarine alluvium cover the rest of
the valley. The deposits of alluvium in
the Sierra Pelona Valley have a
sedimentary geology; that is, they are
both sand and gravel in origin. They
contrast sharply with the rocks in the
areas surrounding the Sierra Pelona
Valley.

The petition notes that soils on
alluvial fans and terraces, like those in
the proposed Sierra Pelona Valley
viticultural area, are renowned
throughout the world for winegrape
growing (“Viticulture and the
Environment,” by John Gladstones,
Winetitles, 1992).

The petition states that the alluvium
that dominates the valley floor of the
proposed viticultural area is
significantly younger than the rocks in
the surrounding regions. According to
the petition, the alluvium dates from the
Tertiary and Quaternary Periods of the
Cenozoic Era, 37 million years old to
present (“McGraw-Hill Concise
Encyclopedia of Earth Science,” 2005,
and the “Geological Map of California”).
The rocks on mountains to the north of
the proposed viticultural area include
Permian or Triassic Period schist, 195 to
280 million years old, and some
Precambrian rocks, 570 million to 4.5
billion years old. The mountains to the
south include Precambrian
conglomerate, shale, gneiss, and
sandstone.

According to the petition, the Sierra
Pelona Valley is on a formation of
Mesozoic granitic and metamorphic
rocks, mostly gneiss and other
metamorphic rocks with granitic
intrusions. The petition notes that these
mineral-rich rocks are particularly well
suited to producing several varieties of
wine, especially Syrah. To the north of
the proposed viticultural area, the rocks
consist of varying metasedimentary
schist types of Precambrian age, but
mostly of Paleozoic or Mesozoic age. A
minor fault line lying along the north
edge of the Sierra Pelona Valley is at the
contact line between the alluvium in the
Sierra Pelona Valley on the south side
of the fault and the schist on the north,
upland side of the fault. The south side
of the fault is subsiding in places.

To the south of the proposed
viticultural area, the dominant rocks are
marine sedimentary and
metasedimentary conglomerate, shale,
sandstone, limestone, dolomite, marble,
gneiss, hornfelds, and quartzitet. To the
south and east, in the Vasquez Rocks
County Park of Los Angeles County,
basaltic rocks are on a major portion of
the lower Vasquez Formation. The
basaltic rocks separate the alluvium of
the proposed viticultural area from the
surrounding regions to the south.

Soils

According to the petition, climate,
especially rainfall and heat, influences
soils through the growth of plant types,
the decomposition rate of organic
matter, and the weathering of minerals
(“Soil Survey of the Antelope Valley
Area, California”). Rainfall in the
proposed viticultural area makes it a
transitional zone between desert and
forest.

The soils on the valley floor in the
proposed viticultural area have
significant differences compared to
those on the surrounding mountains. On
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the valley floor and on foot slopes at the
edges of the valley floor, the soils are
very deep and moderately drained
(General Soil Map, “Soil Survey of the
Antelope Valley Area, California”).

The slope-wash soils on the foot
slopes are poor, and have rock
fragments on the surface in many areas.
However, these rock fragments diffuse
and reflect sunlight to lower leaves
shaded by canopy, help keep the soil
warm, and increase soil moisture, all of
which benefits viticulture (“Terroir, The
Role of Geology, Climate, and Culture in
the Making of French Wines,” by James
E. Wilson, University of California
Press, 1998).

And although the poor soils reduce
the growth rate of the vines, the wines
made from the grapes of those vines
have more natural balance, according to
the petition. The petition explains
further that the soils of the area benefit
the classic grape varieties, which
generally produce well only in poor
sandy soils (“Terroir, The Role of
Geology, Climate, and Culture in the
Making of French Wines”). The reduced
vine growth rate decreases the need for
summer pruning, irrigation, and use of
farm equipment. On the other hand,
these soils have multidirectional sun
exposures, which allow for the planting
of a variety of grapes.

In the proposed viticultural area soil
depth is 60 inches or more. The petition
states that soil depth is important for
vine growth because most vine roots
grow to a depth of 39 inches (“The
University Wine Course: A Wine
Appreciation Text & Self Tutorial,” by
Marianne W. Baldy, The Wine
Appreciation Guild, 1998). Such deep
roots are important because vines can
extract 1 or 2 inches of moisture for
each foot of rooting depth.

In contrast, the soils on the
surrounding mountains are shallow,
excessively drained, and infertile. They
are dominantly on steep slopes, and are
subject to erosion. These soils are suited
to recreation, range, and wildlife, and to
use as a watershed.

Topography

The petition explains that the large
Sierra Pelona Valley region, oriented
northeast-to-southwest, comprises
Hauser Canyon, upper Agua Dulce
Canyon, and Mint Canyon, including
Sleepy Valley. The USGS Agua Dulce
and Sleepy Valley maps show that the
long, narrow, gentle side slopes of the
Sierra Pelona Valley are surrounded by
projecting mountain ridges to the north,
east, and south and by a mountain and
a chord of radiating canyons to the west.
The petition states that the valley floor
itself has many isolated knolls but that

most of the valley is on gentle slopes
suited to viticulture.

The USGS Agua Dulce and Sleepy
Valley maps also show that intermittent
tributaries in the Sierra Pelona Valley
flow into Agua Dulce Canyon and create
a single, south-flowing stream that
eventually joins the Santa Clara River.
The petition explains that the alluvium
derived from rocks at higher elevations
is carried downstream by these
tributaries. This pattern of alluvium
deposition contributes to the unique
mix of mineral and chemical soil
properties in the proposed viticultural
area.

The petition states that fine quality
winegrapes are universally associated
with soils on midslopes where outwash
accumulates and deeper soils form
(“Terroir, The Role of Geology, Climate,
and Culture in the Making of French
Wines”). These midslopes, the petition
notes, are sometimes called viticulture
“bellies,” because they hold the
sediment washed from the weathered
rocks above and create vineyards. In
most of the proposed viticultural area,
winegrapes are grown on gentle
midslopes.

The petition states that the proposed
viticultural area has other features
besides gentle slopes favorable for
viticulture. Good water and air drainage
and soils with low fertility and a high
mineral content produce grapevines
with reduced vigor but with more
natural balance.

Elevation

According to the USGS maps of the
region and the petition, elevations in the
proposed viticultural area vary from
2,400 to 3,400 feet. Elevations also
gradually decline approximately 1,000
feet over the 5 miles from the east side
to the west side of the proposed
boundary line. At the town of Agua
Dulce and the Agua Dulce Air Park in
the Sierra Pelona Valley floor,
elevations range from 2,500 to 2,600
feet.

The petition states that elevations
outside of the proposed viticultural area
are generally higher than those in the
valley. Some close-in peaks in the Sierra
Pelona Range are 5,187-foot Mount
McDill to the north, and west of Mount
McDill, a 4,973-foot promontory at Bear
Springs and a 4,859-foot peak at Willow
Springs. According to the petition and
the USGS Sleepy Valley map, southeast
of Sierra Pelona Valley, Windy
Mountain stands at 3,785 feet and two
unnamed peaks reach elevations of
3,791 and 3,706 feet, all within %4 to 7
mile of the 3,200-foot proposed
boundary line.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 97
regarding the proposed Sierra Pelona
Valley viticultural area in the Federal
Register (74 FR 35146) on July 20, 2009.
In that notice, TTB invited comments by
September 18, 2009, from all interested
persons. We solicited comments on the
sufficiency and accuracy of the name,
climate, soils, and other required
information submitted in support of the
petition. We expressed particular
interest in receiving comments
concerning the inclusion, within the
boundary line, of the valleys and
canyons to the west and north that
surround the Sierra Pelona Valley
landform, as well as comments
regarding whether there would be a
conflict between the terms “Sierra
Pelona Valley” or “Sierra Pelona” and
any currently used brand names.

In response to that notice, we received
17 comments, and 16 of those comments
were clearly in support of establishing
the proposed viticultural area. Several
comments expressed the belief that the
Sierra Pelona Valley is a unique grape
growing area with a climate that is
distinctive from neighboring areas. We
also received comments stating that the
establishment of the Sierra Pelona
Valley viticultural area will have a
positive effect on the local and State
economy.

One commenter did not express any
direct opposition to the establishment of
the proposed viticultural area, but was
strongly in favor of making the Antelope
Valley part of the Sierra Pelona Valley
AVA region. TTB notes, however, that
the commenter did not submit any
evidence to establish that the name
“Sierra Pelona Valley” is known as
referring to this additional area or any
data concerning geographical features in
support of this request. TTB further
notes that two commenters specifically
asserted that the conditions in Antelope
Valley are different from those in the
Sierra Pelona region. The owner of
Antelope Valley Winery stated that
unique conditions in the Sierra Pelona
Valley lead to the creation of wines that
are different from the Santa Clarita area
as well as the Antelope Valley area. The
President of the Antelope Valley
Winegrowers Association commented
that the soil and temperature conditions
in the Sierra Pelona Valley differ from
Antelope Valley, and that grapes in the
Sierra Pelona region have a longer hang
time and later harvest date than grapes
in Antelope Valley.
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TTB Finding

After careful review of the petition
and the comments received, TTB finds
that the evidence submitted supports
the establishment of the proposed
viticultural area. Accordingly, under the
authority of the Federal Alcohol
Administration Act and part 4 of our
regulations, we establish the “Sierra
Pelona Valley” American viticultural
area in Los Angeles County, California,
effective 30 days from the publication
date of this document.

Boundary Description

See the narrative boundary
description of the viticultural area in the
regulatory text published at the end of
this document.

Maps
The maps for determining the

boundary of the viticultural area are
listed below in the regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. With the
establishment of this viticultural area
and its inclusion in part 9 of the TTB
regulations, its name, “Sierra Pelona
Valley,” is recognized under 27 CFR
4.39(1)(3) as a name of viticultural
significance. The text of the new
regulation clarifies this point.

In addition we believe that “Sierra
Pelona” standing alone also is a term of
viticultural significance because
consumers and vintners could
reasonably attribute the quality,
reputation, or other characteristic of
wine made from grapes grown in the
proposed “Sierra Pelona Valley”
viticultural area to the name “Sierra
Pelona.” See 27 CFR 4.39(i)(3), which
also provides that a name has
viticultural significance when so
determined by the appropriate TTB
officer. Therefore, the part 9 regulatory
text set forth in this document specifies
“Sierra Pelona Valley” and “Sierra
Pelona” as terms of viticultural
significance for purposes of part 4 of the
TTB regulations.

Once this final rule becomes effective,
wine bottlers using “Sierra Pelona
Valley” or “Sierra Pelona” in a brand
name, including a trademark, or in
another label reference as to the origin
of the wine, will have to ensure that the
product is eligible to use “Sierra Pelona
Valley” as an apﬁellation of origin.

For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term identified as being
viticulturally significant in part 9 of the

TTB regulations, at least 85 percent of
the wine must be derived from grapes
grown within the area represented by
that name or other term, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible for labeling with the viticultural
area name or other viticulturally
significant term and that name or term
appears in the brand name, then the
label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
or other viticulturally significant term
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a previously
approved label uses the name “Sierra
Pelona Valley” or “Sierra Pelona” for a
wine that does not meet the 85 percent
standard, the previously approved label
will be subject to revocation upon the
effective date of the establishment of the
Sierra Pelona Valley viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other viticulturally
significant term that was used as a
brand name on a label approved before
July 7, 1986. See 27 CFR 4.39(i)(2) for
details.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name is the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

This rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

Christina McMahon of the
Regulations and Rulings Division
drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
The Regulatory Amendment

m For the reasons discussed in the
preamble, we amend title 27 CFR,
chapter I, part 9, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9.218 to read as follows:

§9.218 Sierra Pelona Valley.

(a) Name. The name of the viticultural
area described in this section is “Sierra
Pelona Valley”. For purposes of part 4
of this chapter, “Sierra Pelona Valley”
and “Sierra Pelona” are terms of
viticultural significance.

(b) Approved maps. The three United
States Geological Survey 1:24,000 scale
topographic maps used to determine the
boundary of the Sierra Pelona Valley
viticultural area are titled:

(1) Agua Dulce, CA, 1995;

(2) Sleepy Valley, CA, 1995; and

(3) Ritter Ridge, Calif., 1958,
Photorevised 1974.

(c) Boundary. The Sierra Pelona
Valley viticultural area is located in Los
Angeles County, California. The
boundary of the Sierra Pelona Valley
viticultural area is as described below:

(1) The beginning point is on the
Agua Dulce map at the intersection of
the section 26 east boundary line, the
pipeline, and Escondido Canyon Road,
a secondary highway, T5N, R14W. From
the beginning point, proceed in a
straight line south 0.3 mile to the line’s
intersection with the northeast corner of
the Vasquez Rocks County Park, T5N,
R14W; then

(2) Proceed southwest through section
26 along the straight lines and 90-degree
turns of the county park boundary line
to the line’s intersection with the
southeast corner of section 27, T5N,
R14W; then

(3) Proceed southwest in a straight
line 0.4 mile to the line’s intersection
with BM 2258, section 34, T5N, R14W;
then

(4) Proceed west-northwest in a
straight line 0.15 mile, crossing over the
Agua Dulce Road, to the line’s
intersection with the 2,400-foot
elevation line and an unimproved dirt
road, section 34, T5N, R14W; then

(5) Proceed generally west along the
meandering 2,400-foot elevation line to
the line’s intersection with the section
34 west boundary line, T5N, R14W;
then

(6) Proceed north along the section 34
west boundary line 1 mile to the line’s
intersection with the 2,800-foot
elevation line and the section 27 west
boundary line; then
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(7) Proceed along the 2,800-foot
elevation line first generally northeast,
then northwest around Saddleback
Mountain, and then north across a trail
and an unimproved dirt road, to the
line’s intersection with the section 21
south boundary line, T5N, R14W; then

(8) Proceed straight east along the
section 21 south boundary line 0.25
mile to the southeast corner of section
21, T5N, R14W; then

(9) Proceed north along the section 21
south boundary line onto the Sleepy
Valley map 0.6 mile to the line’s
intersection with the 2,800-foot
elevation line and the section 22 west
boundary line, T5N, R14W; then

(10) Proceed along the 2,800-foot
elevation line generally northeast
around the 3,166-foot and 3,036-foot
pinnacles, then continue southwest to
the line’s intersection with the section
22 north boundary line, T5N, R14W;
then

(11) Proceed west along the section 22
north boundary line 0.2 mile to the
line’s intersection with the 2,600-foot
elevation line, T5N, R14W; then

(12) Proceed generally west-southwest
along the 2,600-foot elevation line to the
line’s intersection with the section 21
west boundary line, T5N, R14W; then

(13) Proceed north along the section
21 west boundary line 0.2 mile to the
line’s intersection with the 2,400-foot
elevation line and the section 20 east
boundary line, T5N, R14W; then

(14) Proceed generally southwest
along the 2,400-foot elevation line to the
line’s intersection with an unimproved
dirt road in section 20, T5N, R14W; then

(15) Proceed northwest along the
unimproved dirt road 0.15 mile to its
intersection with the Sierra Highway, a
secondary highway, section 20, T5N,
R14W; then

(16) Proceed southwest along the
Sierra Highway 0.15 mile to its
intersection with an unnamed stream,
section 20, T5N, R14W; then

(17) Proceed in a straight line north-
northwest approximately 0.3 mile to the
line’s intersection with the Angeles
National Forest boundary line, an
unnamed stream running through
Rowher Canyon, and the section 17
south boundary line, T5N, R14W; then

(18) Proceed straight east, north, and
east, making 90-degree turns, along the
Angeles National Forest boundary line
to the line’s intersection with the
section 7 southwest corner, T5N, R13W;
then

(19) Proceed straight north along the
Angeles National Forest boundary line
and the section 7 west boundary line 0.5
mile to the line’s intersection with the
3,400-foot elevation line, T5N, R13W;
then

(20) Proceed along the 3,400-foot
elevation line generally east, north, then
west to the line’s intersection with the
section 6 west boundary line, T5N,
R13W; then

(21) Proceed north along the section 6
west boundary line 0.4 mile to the line’s
intersection with the 3,400-foot
elevation line, T5N, R13W; then

(22) Proceed generally southeast along
the 3,400-foot elevation line, crossing
over Latteau, Willow Springs, and
Hauser Canyons and continuing onto
the Ritter Ridge map, to the line’s
intersection with an unimproved dirt
road at Summit, section 16, T5N, R13W;
then

(23) Proceed south along the unnamed
dirt road less than 0.1 mile, crossing the
Sierra Highway, to its intersection with
the 3,400-foot elevation line, section 16,
T5N, R13W; then

(24) Proceed generally southwest
along the 3,400-foot elevation line,
meandering between the Sleepy Valley
and Ritter Ridge maps and then
returning to the Sleepy Valley map, to
the line’s intersection with the section
20 north boundary line, T5N, R13W;
then

(25) Proceed in a straight line west
along the section 20 north boundary line
0.2 mile to the line’s intersection with
the 3,200-foot elevation line, section 20,
T5N, R13W; then

(26) Proceed generally southwest
along the 3,200-foot elevation line to the
line’s intersection with the section 19
west boundary line, T5N, R13W; then

(27) Proceed in a straight line north
along the section 19 west boundary line
0.15 mile to the line’s intersection with
a pipeline, T5N, R13W; and then

(28) Proceed southwest onto the Agua
Dulce map 1.25 miles along the
pipeline, returning to the beginning
point.

Signed: February 17, 2010.

John J. Manfreda,
Administrator.
Approved: March 19, 2010.
Timothy E. Skud,
Deputy Assistant Secretary, Tax, Trade, and
Tariff Policy.
[FR Doc. 2010-17960 Filed 7-21-10; 8:45 am)]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Parts 40, 41, 44, 46, and 71

[Docket No. TTB-2009-0001; T.D. TTB-85;
Re: T.D. TTB-75 and Notice No. 93]

RIN 1513-AB70

Increase in Tax Rates on Tobacco
Products and Cigarette Papers and
Tubes; Floor Stocks Tax on Certain
Tobacco Products, Cigarette Papers,
and Cigarette Tubes; and Changes to
Basis for Denial, Suspension, or
Revocation of Permits

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau is adopting as a final
rule, with minor technical changes,
temporary regulations that implemented
certain provisions of the Children’s
Health Insurance Program
Reauthorization Act of 2009 (the Act).
The regulatory amendments involved
increases in the Federal excise tax rates
on tobacco products and cigarette
papers and tubes, the floor stocks tax
provisions of the Act, and the new
statutory criteria for denial, suspension,
or revocation of tobacco permits.

DATES: Effective Date: August 23, 2010.

FOR FURTHER INFORMATION CONTACT: For
questions concerning floor stocks tax,
contact the National Revenue Center,
Alcohol and Tobacco Tax and Trade
Bureau (FloorStocksTax@ttb.gov, 513—
684—3334 or 1-877-TTB-FAQS (1-877—
882-3277)); for other questions
concerning this document, contact Amy
Greenberg, Regulations and Rulings
Division, Alcohol and Tobacco Tax and
Trade Bureau (202—453-2265).

SUPPLEMENTARY INFORMATION:
Background
TTB Authority

Chapter 52 of the Internal Revenue
Code of 1986 (IRC) contains permit,
Federal excise tax payment, and related
provisions regarding tobacco products
and cigarette papers and tubes. The
Alcohol and Tobacco Tax and Trade
Bureau (TTB) has authority to issue,
deny, suspend, and revoke permits of
manufacturers, importers, and export
warehouse proprietors pursuant to
regulations contained in parts 40, 41,
44, and 71 of title 27 of the Code of
Federal Regulations (CFR). TTB also
collects Federal excise taxes on tobacco
products and cigarette papers and tubes
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from proprietors of domestic bonded
manufacturing premises pursuant to
regulations contained in 27 CFR part 40;
the Bureau of Customs and Border
Protection (CBP) collects these taxes
from importers of these products
pursuant to regulations contained in
title 19 of the CFR. TTB also has
authority to regulate the importation
and exportation of tobacco products and
cigarette papers and tubes, and the
removal of tobacco products and
cigarette papers and tubes for use of the
United States, under 27 CFR parts 41, 44
and 45, respectively. Under 27 CFR part
46, TTB has authority to administer
floor stocks taxes and other
miscellaneous matters involving these
products.

The Children’s Health Insurance
Program Reauthorization Act of 2009

The Children’s Health Insurance
Program Reauthorization Act of 2009,
(the Act), Public Law 111-3, was
enacted on February 4, 2009. Section
701 of the Act increased the rates of
Federal excise tax on tobacco products
and cigarette papers and tubes removed
from the factory or from internal
revenue bond or from customs custody
on or after April 1, 2009.

Section 701 of the Act also imposed
a floor stocks tax on taxpaid or tax
determined tobacco products (other
than large cigars described in 26 U.S.C.
5701(a)(2)), and on cigarette papers and
tubes, held for sale on April 1, 2009.
The floor stocks tax rate is equal to the
difference between the new Federal
excise tax rate and the immediately
prior rate. Persons likely to be holding
articles for sale that are subject to the
floor stocks tax include manufacturers,
importers, and wholesale and retail
dealers of these articles. The floor stocks
tax provisions of section 701 also permit
a credit against the floor stocks tax of
$500 or the amount of tax due,
whichever is less, and also contain rules
for handling articles in foreign trade
zones and for controlled groups.

Section 702(b) of the Act amended 26
U.S.C. 5712 and 5713 to expand the
basis for denial, suspension, and
revocation of tobacco permits with
effect from February 4, 2009.

Publication of Temporary Rule and
Notice of Proposed Rulemaking

Based on the February 4, 2009,
enactment and effective date of the
changes to the criteria for denial,
suspension, and revocation of permits
and the April 1, 2009, effective date of
the tax increases and floor stocks tax,
TTB concluded that proper
administration and enforcement of those
statutory requirements necessitated the

immediate adoption of implementing
regulations as a temporary rule to
ensure that affected industry members
would be able to act pursuant to the
new regulatory requirements in a timely
fashion. Accordingly, on March 31,
2009, TTB published in the Federal
Register (74 FR 14479) a temporary rule,
T.D. TTB-75, reflecting or
implementing the sections of the law
related to the tax rate increases, the
changes to the criteria for denial,
suspension, and revocation of permits,
and the floor stocks tax. The temporary
regulations took effect on the date of
publication.

In the temporary rule, TTB amended
the tobacco and cigarette papers and
tubes regulations in parts 40, 41, 44, and
46 to reflect the new excise tax rates,
provided examples of computations
using the new tax rates, and revised
subpart I of part 46 to implement the
new floor stocks tax imposed by the Act.
TTB also included the expanded basis
for denial, suspension and revocation of
tobacco permits in the pertinent
sections of the TTB regulations, that is,
in §§40.74, 40.332, 41.198, 44.92,
44.162, 71.46, and 71.49b.

In the Supplementary Information
section of T.D. TTB-75, TTB provided
a detailed summary of the changes
brought about by sections 701 and
702(b) of the Act and also outlined the
considerations that TTB applied while
drafting the regulatory changes set forth
in the temporary rule. In conjunction
with the publication of T.D. TTB-75,
TTB also published a notice of proposed
rulemaking, Notice No. 93, in the
Federal Register (74 FR 14506) on
March 31, 2009. This notice invited the
submission of public comments on the
new regulations prescribed in T.D.
TTB-75, with the comment period
closing on June 1, 2009.

Discussion of Comments

TTB received seven comments on the
temporary rule during the public
comment period. Four of the
commenters were individuals who did
not indicate any organizational
affiliation. The comments of these four
individuals primarily concerned the
terms of the legislation rather than any
TTB interpretation reflected in the
implementing regulations, and for this
reason they are not pertinent to this
final rule document. However, one of
these commenters also posed two
questions, which we describe and
respond to below:

e Would using cigarette papers for
marijuana affect the tax rate? No. The
tax applies to the product as it is
removed from the manufacturing

facility, and is not affected by the end
use of the product.

e What is a cigarette tube? A cigarette
tube is defined in 26 U.S.C. 5702 as a
cigarette paper made into a hollow
cylinder for use in making cigarettes.

Two commenters were tobacco
company representatives. These
commenters posed questions or
submitted comments concerning
marking and reporting requirements for
“roll-your-own” tobacco. As noted in
T.D. TTB-75, section 702(d) of the Act
expanded the definition of “roll-your-
own” tobacco to include tobacco for
making cigars and tobacco for use as
wrappers for cigars, effective April 1,
2009. The questions and comments on
the definition of “roll-your-own”
tobacco from these two commenters are
not addressed in this final rule
document because the definition change
at issue and the related regulatory
changes are the subject of a separate
rulemaking, T.D. TTB-78, published in
the Federal Register (74 FR 29401) on
June 22, 2009.

Finally, the American Legacy
Foundation, which identified itself as a
national, independent public health
foundation, commented that TTB’s large
cigar reporting rules should be amended
to define cigarillos and provide for
reporting of cigarillos separate from
other large cigars. This commenter
stated that “more refined information
would make a valuable contribution to
both tax and public health policy.”

Since T.D. TTB-75 and Notice No. 93
did not address any changes to reporting
categories, it would be inappropriate to
consider any changes related to this
issue in this final rule document. TTB
may consider changes to its reporting
requirements in the future if it finds it
necessary to make such changes to
protect the revenue.

Changes to the Temporary Regulations

As aresult of a review of the
temporary rule after its publication, TTB
determined that it is necessary to
include the following changes in this
final rule document to correct errors
that appeared in the regulatory texts
contained in T.D. TTB-75:

e In 27 CFR 41.35, we are inserting
the word “tubes” in place of “papers” in
the chart showing the old and new tax
rates for cigarette tubes.

e In 27 CFR 41.81(c)(4)(iii),
41.106(a)(6), and 41.110(f), we are
inserting “of more than” in place of
“equal to or more than”. This change
conforms the regulatory language to the
statutory language in 26 U.S.C.
5701(a)(2).

e In 27 CFR 44.92, we are
redesignating paragraphs (a)(2)(A)
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through (a)(2)(C) as (a)(2)(i) through
(a)(2)(iii).

Impact of T.D. TTB-78 on This Final
Rule

As noted above, T.D. TTB-78
implemented other amendments made
by the Act and included changes to the
heading and text of § 40.25a and to the
text of § 41.30, which superseded the
regulatory amendments made by T.D.
TTB-75. Accordingly, the T.D. TTB-75
amendments to these provisions are not
adopted as part of this final rule action.
In addition, T.D. TTB-78 revised the
title and authority citation for part 41,
and therefore we reflect the new title
and authority citation in this final rule.

Adoption of Final Rule

Based on the rulemaking history
outlined above, TTB has determined
that, with the exception of the
provisions superseded by T.D. TTB-78
noted above, the temporary regulations
published in T.D. TTB-75 should be
adopted as a final rule, with the
corrections discussed above.

Regulatory Flexibility Act

Pursuant to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), we certify that these
regulations will not have a significant
economic impact on a substantial
number of small entities. Any revenue
effects of this rulemaking on small
businesses flow directly from the
underlying statute. Likewise, any
secondary or incidental effects, and any
reporting, recordkeeping, or other
compliance burdens flow directly from
the statute. Accordingly, a regulatory
flexibility analysis is not required.
Pursuant to 26 U.S.C. 7805(f), the
temporary regulation was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business, and we received no
comments.

Executive Order 12866

It has been determined that this rule
is not a significant regulatory action as
defined in E.O. 12866. Therefore, a
regulatory assessment is not required.

Paperwork Reduction Act

TTB has provided estimates of the
burdens that the collections of
information contained in these
regulations impose, and the estimated
burdens has been reviewed and
approved by the Office of Management
and Budget (OMB) in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) and assigned control
numbers 1513—-0129 and 1513—-0030.

Under the Paperwork Reduction Act
of 1995, an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid OMB control
number.

Comments concerning suggestions for
reducing the burden of the collections of
information in this document should be
directed to Mary A. Wood, Alcohol and
Tobacco Tax and Trade Bureau, at any
of these addresses:

e P.O. Box 14412, Washington, DC
20044—-4412;

e 202—-453-2686 (facsimile); or

o formcomments@ttb.gov (e-mail).

Drafting Information

Marjorie D. Ruhf of the Regulations
and Rulings Division drafted this
document. Other employees of the
Alcohol and Tobacco Tax and Trade
Bureau participated in its development.

List of Subjects
27 CFR Part 41

Cigars and cigarettes, Claims, Customs
duties and inspection, Electronic funds
transfers, Excise taxes, Imports,
Labeling, Packaging and containers,
Puerto Rico, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Virgin Islands,
Warehouses.

27 CFR Part 44

Aircraft, Armed Forces, Cigars and
cigarettes, Claims, Customs duties and
inspection, Excise taxes, Exports,
Foreign trade zones, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Vessels, Warehouses.

The Regulatory Amendment

m Accordingly, for the reasons discussed
in the preamble and with the exception
of the amendments to §§40.25a and
41.30, the temporary regulations
published in the Federal Register at 74
FR 14479 on March 31, 2009, as T.D.
TTB-75, are adopted as a final rule with
the changes as discussed above and set
forth below:

PART 41—IMPORTATION OF
TOBACCO PRODUCTS, CIGARETTE
PAPERS AND TUBES, AND
PROCESSED TOBACCO

m 1. The authority citation for part 41
continues to read as follows:

Authority: 26 U.S.C. 5701-5705, 5708,
5712,5713, 5721-5723, 5741, 5754, 5761—
5763, 6301, 6302, 6313, 6402, 6404, 7101,
7212, 7342, 7606, 7651, 7652, 7805; 31 U.S.C.
9301, 9303, 9304, 9306.

§41.35 [Amended]

m 2. In the table in § 41.35, in the
column headed, “Product,” the word
“papers” is removed and the word
“tubes” is added in its place wherever it
appears.

§41.81 [Amended]

m 3.In §41.81, the first sentence of
paragraph (c)(4)(iii) is amended by
removing the words “equal to or more
than” and adding, in their place, the
words “of more than”.

§41.106 [Amended]

m 4.In §41.106, paragraph (a)(6) is
amended by removing the words “equal
to or more than” wherever they appear
and adding, in their place, the words “of
more than”.

§41.110 [Amended]

m 5.In §41.110, paragraph (f) is
amended by removing the words “equal
to or more than” wherever they appear
and adding, in their place, the words “of
more than”.

PART 44—EXPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES,
WITHOUT PAYMENT OF TAX, OR WITH
DRAWBACK OF TAX

m 6. The authority citation for part 44
continues to read as follows:

Authority: 26 U.S.C. 448, 5701-5705,
5711-5713, 5721-5723, 5731-5734, 5741,
5751, 5754, 6061, 6065, 6151, 6402, 6404,
6806, 7011, 7212, 7342, 7606, 7805; 31 U.S.C.
9301, 9303, 9304, 9306.

§44.92 [Amended]

m 7. Section 44.92 is amended by
redesignating paragraphs (a)(2)(A)
through (a)(2)(C) as paragraphs (a)(2)(i)
through (a)(2)(iii).

Signed: July 1, 2010.
John J. Manfreda,
Administrator.

Approved: July 1, 2010.
Timothy E. Skud,
Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).
[FR Doc. 2010-17955 Filed 7-21-10; 8:45 am]
BILLING CODE 4810-31-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2010-0652]
RIN 1625-AA00

Safety Zone; Lyme Community Days,
Chaumont Bay, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
Lyme Community Days Fireworks on
Chaumont Bay, Lyme, New York. All
vessels are prohibited from transiting
the zone except as specifically
authorized by the Captain of the Port or
a designated representative. This action
is necessary and intended to ensure
safety of life on navigable waters
immediately prior to, during, and
immediately after the fireworks event.
DATES: This rule is effective from 9:30
p-m. to 10 p.m. on July 24, 2010.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0652 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0652 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST2 Jessica Seguin,
The Marine Events Coordinator, Coast
Guard; telephone: 716—843—9353,
e-mail: Jessica.L.Seguin@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary

to the public interest.” 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
permit application associate with this
event was not received in time and
given the risks to the public created by
fireworks displays, delaying the
publication of this rule would be
contrary to the public interest.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permit application
associated with this event was not
received in time to provide for a 30 day
period before making the rule effective
and delaying the effective date would be
contrary to the public interest because
of the hazards to the public created by
fireworks displays.

Basis and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with a fireworks display. Based on the
explosive hazards of fireworks, the
Captain of the Port Buffalo has
determined that fireworks launches
proximate to watercraft pose a
significant risk to public safety and
property. The likely combination of
large numbers of recreation vessels,
congested waterways, darkness
punctuated by bright flashes of light,
alcohol use, and debris falling into the
water could easily result in serious
injuries or fatalities. Establishing a
safety zone to control vessel movement
around the location of the launch
platform will help ensure the safety of
persons and property at these events
and help minimize the associated risks.

Discussion of Rule

A temporary safety zone is necessary
to ensure the safety of spectators and
vessels during the setup, loading, and
launching of a fireworks display in
conjunction with the Lyme Community
Days Fireworks. The fireworks display
will occur from 9:30 p.m. to 10 p.m. on
July 24, 2010. The safety zone will
encompass all waters of Chaumont Bay,
Lyme, New York in a 210 ft radius from
position 44°4’6.03” N and 76°8'54.61” W
(DATUM: NAD 83). Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his on-scene representative.
The Captain of the Port or his on-scene
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
minimal time that the area will be
restricted. The Coast Guard expects this
area will have an insignificant adverse
impact to mariners from the zones
activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit the specified
portion of Chaumont Bay, New York
from 9:30 p.m. until 10 p.m. on July 24,
2010.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will be
enforced for only 30 minutes in a low
vessel traffic area. Vessel traffic can pass
safely around the zone. Before the
effective period, we will issue maritime
advisories, which include a Local
Notice to Mariners and a Broadcast
Notice to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
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Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Proposed Rule or options for
compliance are encourage to contact the
point of contact listed under FOR
FURTHER INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not

consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0652 to read as
follows:

§165.T09-0652 Safety Zone; Lyme
Community Days, Chaumont Bay, NY.

(a) Location. The following area is a
temporary safety zone: all U.S. waters of
Chaumont Bay, Lyme, NY in a 210 ft
radius from position 44°4’6.03” N and
076°8’54.61” W. (DATUM: NAD 83).

(b) Enforcement period. This zone
will be enforced from 9:30 p.m. to 10
p.m. on July 3, 2010.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo, or his on-
scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his on-scene representative.
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(3) The “on-scene representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The on-scene representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port or his on-scene representative may
be contacted via VHF Channel 16.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port Buffalo
or his on-scene representative.

Dated: July 2, 2010.
R.S. Burchell,

Captain, U. S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2010-17854 Filed 7-21-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 0912281446-0111-02]
RIN 0648-XX54

Fisheries Off West Coast States;
Coastal Pelagic Species Fisheries;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific sardine off the coasts
of Washington, Oregon and California.
This action is necessary because the
directed harvest allocation total for the
second seasonal period (July 1 -
September 14) is projected to be reached
by the effective date of this rule. From
the effective date of this rule until
September 15, 2010, Pacific sardine can
only be harvested as part of the live bait
fishery or incidental to other fisheries;

the incidental harvest of Pacific sardine
is limited to 30—percent by weight of all
fish per trip. Fishing vessels must be at
shore and in the process of offloading at
12:01 am Pacific Daylight Time on date
of closure.

DATES: Effective 12:01 am Pacific
Daylight Time (PDT) July 22, 2010,
through September 14, 2010.

FOR FURTHER INFORMATION CONTACT:
Joshua Lindsay, Southwest Region,
NMEFS, (562) 980—-4034.

SUPPLEMENTARY INFORMATION: This
document announces that based on the
best available information recently
obtained from the fishery and
information on past effort, the directed
fishing harvest allocation for the second
allocation period (July 1 - September 14)
will be reached and therefore directed
fishing for Pacific sardine is being
closed until September 15, 2010.
Fishing vessels must be at shore and in
the process of offloading at the time of
closure. From 12:01 am on the date of
closure through September 14, 2010,
Pacific sardine may be harvested only as
part of the live bait fishery or incidental
to other fisheries, with the incidental
harvest of Pacific sardine limited to 30—
percent by weight of all fish caught
during a trip.

NMFS manages the Pacific sardine
fishery in the U.S. exclusive economic
zone (EEZ) off the Pacific coast
(California, Oregon, and Washington) in
accordance with the Coastal Pelagic
Species (CPS) Fishery Management Plan
(FMP). Annual specifications published
in the Federal Register establish the
harvest guideline (HG) and allowable
harvest levels for each Pacific sardine
fishing season (January 1 - December
31). If during any of the seasonal
allocation periods the applicable
adjusted directed harvest allocation is
projected to be taken, only incidental
harvest is allowed and, for the
remainder of the period, any incidental
Pacific sardine landings will be counted
against that period’s incidental set
aside. In the event that an incidental set-
aside is projected to be attained, all
fisheries will be closed to the retention
of Pacific sardine for the remainder of
the period via appropriate rulemaking.

Under 50 CFR 660.509, if the total HG
or these apportionment levels for Pacific
sardine are reached at any time, NMFS
is required to close the Pacific sardine

fishery via appropriate rulemaking and
it is to remain closed until it re-opens
either per the allocation scheme or the
beginning of the next fishing season. In
accordance with §660.509 the Regional
Administrator shall publish a notice in
the Federal Register announcing the
date of the closure of the directed
fishery for Pacific sardine.

The above in-season harvest
restrictions are not intended to affect the
prosecution of the live bait portion of
the Pacific sardine fishery.

Classification

This action is required by 50 CFR
660.509 and is exempt from Office of
Management and Budget review under
Executive Order 12866.

NMFS finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) for the closure of the
directed harvest of Pacific sardine. For
the reasons set forth below, notice and
comment procedures are impracticable
and contrary to the public interest. For
the same reasons, NMFS also finds good
cause under 5 U.S.C. 553(d)(3) to waive
the 30—day delay in effectiveness for
this action. This measure responds to
the best available information and is
necessary for the conservation and
management of the Pacific sardine
resource. A delay in effectiveness would
cause the fishery to exceed the in-season
harvest level. These seasonal harvest
levels are important mechanisms in
preventing overfishing and managing
the fishery at optimum yield. The
established directed and incidental
harvest allocations are designed to allow
fair and equitable opportunity to the
resource by all sectors of the Pacific
sardine fishery and to allow access to
other profitable CPS fisheries, such as
squid and Pacific mackerel.

Many of the same fishermen who
harvest Pacific sardine rely on these
other fisheries for a significant portion
of their income.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 19, 2010.

Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-17961 Filed 7-21-10; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2010-BT-TP-0023]
RIN 1904—-AC26

Energy Conservation Program for
Consumer Products: Test Procedure
for Microwave Ovens

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting.

SUMMARY: The U. S. Department of
Energy (DOE) determined that the
current active mode provisions in its
test procedure for microwave ovens do
not produce accurate and repeatable test
results, and is also unaware of any test
procedures that have been developed
that address the concerns with the DOE
microwave oven cooking efficiency test
procedure. Elsewhere in today’s Federal
Register, DOE published a final rule to
repeal the active mode test procedures
for microwave ovens established
pursuant to the Energy Policy and
Conservation Act (EPCA). DOE is
convening this public meeting to
discuss and receive comments on
several issues related to active mode test
procedures for microwave ovens to
consider in developing a new active
mode microwave oven test procedure.
DATES: DOE will hold a public meeting
on Thursday, September 16, 2010, from
9 a.m. to 4 p.m., in Washington, DC.
DOE must receive requests to speak at
the public meeting before 4 p.m.,
Thursday, September 2, 2010. DOE must
receive a signed original and an
electronic copy of statements to be given
at the public meeting before 4 p.m.,
Thursday, September 9, 2010.
ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. To attend
the public meeting, please notify Ms.
Brenda Edwards at (202) 586—-2945.
Please note that foreign nationals

visiting DOE Headquarters are subject to
advance security screening procedures.
Any foreign national wishing to
participate in the meeting should advise
DOE as soon as possible by contacting
Ms. Edwards to initiate the necessary
procedures.

Any comments submitted must
identify the notice of public meeting
(NOPM) on the Test Procedure for
Microwave Ovens, and provide the
docket number EERE-2010-BT-TP—
0023 and/or regulatory information
number (RIN) 1904-AC26, Comments
may be submitted using any of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: MWO-2010-TP-
0023@ee.doe.gov. Include docket
number EERE-2010-BT-TP-0023 and/
or RIN 1904—-AC26 in the subject line of
the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585—0121. Please
submit one signed original paper copy.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Telephone:
(202) 586—2945. Please submit one
signed original paper copy.

Docket: For access to the docket to
read background documents or
comments received, visit the U.S.
Department of Energy, Resource Room
of the Building Technologies Program,
6th Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024, (202) 586—2945,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards at the
above telephone number for additional
information about visiting the Resource
Room.

FOR FURTHER INFORMATION CONTACT: Mr.
Wes Anderson, U.S. Department of
Energy, Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585—-0121. Tel.: (202)
586—7335. E-mail:
Wes.Anderson@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue,

SW., Washington, DC 20585-0121. Tel.:
(202) 586—7796. E-mail:
Elizabeth.Kohl@hq.doe.gov.

For information on how to submit or
review public comments and on how to
participate in the public meeting,
contact Ms. Brenda Edwards, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. E-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION: Title III of
the Energy Policy and Conservation Act
(42 U.S.C. 6291 et seq.; EPCA or the Act)
sets forth a variety of provisions
designed to improve energy efficiency.
Part A of Title I (42 U.S.C. 6291-6309)
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles” for consumer
products, including microwave ovens.
(42 U.S.C. 6291(1)—(2) and 6292(a)(10))
Under the Act, this program consists
essentially of three parts: testing,
labeling, and establishing Federal
energy conservation standards.

Manufacturers of covered products
must use DOE test procedures to certify
that their products comply with energy
conservation standards adopted under
EPCA and to represent the efficiency of
their products. (42 U.S.C. 6295(s); 42
U.S.C. 6293(c)) DOE must also use DOE
test procedures in any action to
determine whether covered products
comply with EPCA standards. (42 U.SC.
6295(s)) Criteria and procedures for
DOE’s adoption and amendment of such
test procedures, as set forth in EPCA,
require that test procedures be
reasonably designed to produce test
results which measure energy
efficiency, energy use, or estimated
annual operating cost of a covered
product during a representative average
use cycle or period of use. Test
procedures must also not be unduly
burdensome to conduct. (42 U.S.C.
6293(b)(3))

DOE’s test procedure for microwave
ovens was established as part of an
October 3, 1997, final rule that also
revised the test procedures for other
cooking products to measure their
efficiency and energy use more
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accurately. 62 FR 51976.1 The
microwave oven test procedure
incorporates portions of the
International Electrotechnical
Commission (IEC) Standard 705-1998
and Amendment 2-1993, “Methods for
Measuring the Performance of
Microwave Ovens for Households and
Similar Purposes,” (IEC Standard 705) 2
and measures microwave oven cooking
efficiency and energy factor (EF). Id.
However, IEC Standard 705 has been
declared obsolete by IEC, and the
current [EC test procedure is IEC
Standard 60705-2006, “Household
microwave ovens—Methods of
measuring performance” (IEC Standard
60705).

As part of the appliance standards
analysis leading to a final rule
published on April 8, 2009 (74 FR
16040), DOE tested 32 microwave
ovens, and the Association of Home
Appliance Manufacturers (AHAM)
tested 21 additional units, for a total of
53 microwave ovens, according to the
DOE microwave oven test procedure,
using provisions from both IEC
Standard 705 and IEC Standard 60705.3
DOE observed significant variability in
the cooking efficiency measurements
from both methods, and was unable to
ascertain why similarly designed,
equipped, and constructed microwave
ovens showed varying efficiencies.*

Because DOE is not aware of other
existing test procedures that produce
representative and repeatable cooking
efficiency measurements for microwave
ovens, and because of the issues with
using the existing DOE microwave oven
test procedure, DOE has published a
final rule elsewhere in today’s Federal
Register to repeal the existing active
mode provisions in the microwave oven
test procedure.

The public meeting announced in
today’s notice is the first step in
considering the development of a new
active mode test procedure for
microwave ovens. DOE will work with
industry and interested parties to
discuss the various issues associated
with the current microwave oven test

1DOE’s active mode test procedure was formerly
codified at appendix I to subpart B of Title 10 of
the Code of Federal Regulations (CFR).

2]EC standards are available online at: http://
www.iec.ch.

3Both DOE’s and AHAM’s microwave oven
samples contained units with manufacturer-rated
output powers ranging from 700 to 1,300 W.

4For more details of the cooking efficiency testing
conducted as part of the appliance standards
rulemaking, see the 2009 Technical Support
Document for Residential Dishwashers,
Dehumidifiers, and Cooking Products and
Commercial Clothes Washers. Available online at
http://www1.eere.energy.gov/buildings/
appliance_standards/residential/
cooking products.html.

procedure, and to determine if any test
methods are currently available to
address these concerns.

DOE will make a presentation
summarizing the current status and will
initiate a discussion regarding any test
procedures that could help address each
issue. DOE encourages those who wish
to participate in the meeting to make
presentations that address these issues.
If you would like to make a presentation
during the meeting, please inform Ms.
Edwards at least two weeks before the
date of the meeting and provide her
with a copy of your written material at
least one week before the date of the
meeting.

The meeting will be conducted in an
informal, conference style. A court
reporter will be present to record the
minutes of the meeting. There shall be
no discussion of proprietary
information, costs or prices, market
shares, or other commercial matters
regulated by antitrust law. After the
meeting and a period for written
statements, DOE will begin collecting
data and developing a notice of
proposed rulemaking for the microwave
oven test procedure.

Issued in Washington, DC, on July 9, 2010.
Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-17774 Filed 7-21-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2008-BT-TP-0011]
RIN 1904-AB78

Energy Conservation Program for
Consumer Products: Test Procedure
for Microwave Ovens

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: On October 17, 2008, the U.S.
Department of Energy (DOE) issued a
notice of proposed rulemaking (NOPR)
in which DOE proposed test procedures
for microwave ovens under the Energy
Policy and Conservation Act (EPCA) to
measure standby mode and off mode
power use by microwave ovens. To
address issues raised in comments
responding to the NOPR, DOE
conducted additional research and
analysis. In today’s supplemental notice
of proposed rulemaking (SNOPR), DOE
proposes adopting definitions of modes

based on the relevant provisions from
the IEC Standard 62301, Household
electrical appliances—Measurement of
standby power, Second Edition,
Committee Draft for Vote (IEC Standard
62301 CDV), as well as language to
clarify application of these provisions
for measuring standby mode and off
mode power consumption in microwave
ovens. DOE will hold a public meeting
to discuss and receive comments on the
issues presented in this SNOPR.

DATES: DOE will hold a public meeting
on Thursday, September 16, 2010, from
9 a.m. to 4 p.m., in Washington, DC.
DOE must receive requests to speak at
the public meeting before 4 p.m.,
Thursday, September 2, 2010. DOE must
receive a signed original and an
electronic copy of statements to be given
at the public meeting before 4 p.m.,
Thursday, September 9, 2010.

DOE will accept comments, data, and
information regarding this SNOPR
before and after the public meeting, but
no later than October 4, 2010. For
details, see section V, “Public
Participation”, of this SNOPR.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. To attend
the public meeting, please notify Ms.
Brenda Edwards at (202) 586—2945.
Please note that foreign nationals
visiting DOE Headquarters are subject to
advance security screening procedures.
Any foreign national wishing to
participate in the meeting should advise
DOE as soon as possible by contacting
Ms. Edwards to initiate the necessary
procedures.

Any comments submitted must
identify the SNOPR on Test Procedures
for Microwave Ovens, and provide the
docket number EERE-2008-BT-TP—
0011 and/or regulatory information
number (RIN) 1904—AB78. Comments
may be submitted using any of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: MicroOven-2008-TP-
0011@ee.doe.gov. Include docket
number EERE-2008-BT-TP-0011 and/
or RIN 1904—-AB78 in the subject line of
the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121. Please
submit one signed original paper copy.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
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Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Telephone:
(202) 586—2945. Please submit one
signed original paper copy.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section V (Public Participation) of
this document.

Docket: For access to the docket to
read background documents or
comments received, visit the U.S.
Department of Energy, 6th Floor, 950
L’Enfant Plaza, SW., Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Please call Ms.
Brenda Edwards at the above telephone
number for additional information about
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT: Mr.
Wes Anderson, U.S. Department of
Energy, Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. Tel.: (202)
586—7335. E-mail:
Wes.Anderson@ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue,
SW., Washington, DC 20585—0121. Tel.:
(202) 586-7796. E-mail:
Elizabeth.Kohl@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
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I. Background and Legal Authority

Title III of the Energy Policy and
Conservation Act (42 U.S.C. 6291 et
seq.; EPCA or the Act) sets forth a
variety of provisions designed to
improve energy efficiency. Part A of
Title III (42 U.S.C. 6291-6309)
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles” for consumer
products, including microwave ovens.
(42 U.S.C. 6291(1)-(2) and 6292(a)(10))
Under the Act, this program consists
essentially of three parts: Testing,
labeling, and establishing Federal
energy conservation standards.

Manufacturers of covered products
must use DOE test procedures to certify
that their products comply with energy
conservation standards adopted under
EPCA and to represent the efficiency of
their products. (42 U.S.C. 6295(s); 42
U.S.C. 6293(c)) DOE must also use DOE
test procedures in any action to
determine whether covered products
comply with EPCA standards. (42 U.S.C.
6295(s)) Criteria and procedures for
DOE’s adoption and amendment of such
test procedures, as set forth in EPCA,
require that test procedures be
reasonably designed to produce test
results which measure energy
efficiency, energy use, or estimated
annual operating cost of a covered
product during a representative average
use cycle or period of use. Test
procedures must also not be unduly
burdensome to conduct. (42 U.S.C.
6293(b)(3))

If DOE determines that a test
procedure amendment is warranted, it
must publish proposed test procedures
and offer the public an opportunity to
present oral and written comments on
them. (42 U.S.C. 6293(b)(2)) In any
rulemaking to amend a test procedure,
DOE must determine to what extent the

proposed test procedure would alter the
measured energy efficiency of any
covered product as determined under
the existing test procedure. (42 U.S.C.
6293(e)(1)) If DOE determines that the
amended test procedure would alter the
measured efficiency of a covered
product, DOE must amend the
applicable energy conservation standard
accordingly. (42 U.S.C. 6293(e)(2))

DOE is also required to amend the test
procedures for covered products to
address standby mode and off mode
energy consumption and to integrate
such energy consumption into the
energy descriptor for that product
unless the current test procedures
already fully account for such
consumption. If integration is
technically infeasible, DOE must
prescribe a separate standby mode and
off mode energy use test procedure, if
technically feasible. (42 U.S.C.
6295(gg)(2)(A)) Any such amendment
must consider the most current versions
of IEC Standards 62301 [“Household
electrical appliances—Measurement of
standby power,” First Edition 2005-06
(IEC Standard 62301)!2] and IEC
Standard 62087 [“Methods of
measurement for the power
consumption of audio, video, and
related equipment,” Second Edition
2008-09]. Id. For microwave ovens,
DOE must prescribe any such
amendment by March 31, 2011. (42
U.S.C. 6295(gg)(2)(B)(vi))

Historically, DOE’s test procedure for
microwave ovens appeared at appendix
I to subpart B of Title 10 of the Code of
Federal Regulations (CFR).3 That test
procedure was part of an October 3,
1997, final rule that also revised the test
procedures for other cooking products
to measure their efficiency and energy
use more accurately. 62 FR 51976. That
final rule incorporated portions of the
International Electrotechnical
Commission (IEC) Standard 705-1998
and Amendment 2-1993, “Methods for
Measuring the Performance of
Microwave Ovens for Households and
Similar Purposes” to measure
microwave oven cooking efficiency, but
did not address energy use in the
standby or off modes. Id.

DOE published a notice of proposed
rulemaking (NOPR) on October 17, 2008

11EC standards are available for purchase at:
http://www.iec.ch.

2Multiple editions of this standard are referenced
in this SNOPR. Unless otherwise indicated, the
terms “IEC Standard 62301” or “IEC Standard 62301
First Edition” refer to “Household electrical
appliances—measurement of standby power” (First
Edition, 2005-06).

3 As explained in more detail later in the
preamble, DOE published a final rule to repeal the
active mode test procedure for microwave ovens
elsewhere in today’s Federal Register.
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(hereafter referred to as the October
2008 TP NOPR), in which it proposed
incorporating provisions from IEC
Standard 62301 into the DOE active
mode test procedure, as well as
language to clarify application of these
provisions for measuring standby mode
and off mode power in microwave
ovens. The October 2008 TP NOPR also
proposed correcting a technical error in
the calculation of microwave test
cooking energy output. 73 FR 62134
(Oct. 17, 2008). DOE held a public
meeting on November 14, 2008
(hereafter referred to as the November
2008 public meeting), to hear oral
comments on and solicit information
relevant to the October 2008 TP NOPR.
Interested parties remarked upon,
among other things, harmonization of
standards and test procedures with
those of other countries and
international agencies. In particular
commenters urged DOE to consider IEC
Standard 62301 Second Edition, which
was in the process of being finalized
and published.

After the October 2008 TP NOPR was
published, DOE determined that it
would consider the revised version of
IEC Standard 62301, i.e., IEC Standard
62301 Second Edition, in the microwave
oven test procedure rulemaking. The
revised version was expected in July
2009. DOE anticipated, based on review
of drafts of the updated IEC Standard
62301, that the revisions could include
different mode definitions.

DOE later received information that
IEC Standard 62301 Second Edition is
not expected to be issued until late
2010. Because EPCA requires DOE to
establish test procedures for standby
and off mode by March 31, 2011 and
DOE is conducting a concurrent energy
conservation standards rulemaking for
standby and off mode energy use,
discussed below, DOE publishes today’s
SNOPR to consider the new mode
definitions from the most recent draft
version of IEC Standard 62301,
designated as IEC Standard 62301
Second Edition, Committee Draft for
Vote (IEC Standard 62301 CDV). IEC
Standard 62301 CDV contains proposed
amendments to IEC Standard 62301,
including new mode definitions based
on those proposed in IEC Standard
62301 Second Edition, Committee Draft
2 (IEC Standard 62301 CD2)4 and which
address comments received by
interested parties in response to IEC
Standard 62301 CD2. As a result of this
continued refinement on the basis of
public comment, DOE believes that
these most recent mode definitions

4]EC Standard 62301 CD2 was the draft version
immediately preceding IEC Standard 62301 CDV.

represent the best definitions available
for the analysis in support of today’s
SNOPR.

As stated in the previous paragraph,
DOE is considering amended microwave
oven energy conservation standards
addressing standby and off mode energy
use concurrently with the test procedure
rulemaking process. The National
Appliance Energy Conservation Act of
1987 (NAECA; Pub. L. 100-12), which
amended EPCA, established prescriptive
standards for kitchen ranges and ovens,
but no standards were established for
microwave ovens. 42 U.S.C. 6295(h) The
NAECA amendments also required DOE
to conduct two cycles of rulemakings to
determine whether to revise the
standard. DOE undertook the first cycle
of these rulemakings and issued a final
rule on September 8, 1998 (63 FR
48038), in which DOE found that no
amended standards were justified for
electric cooking products, including
microwave ovens.

DOE initiated the second cycle of
energy conservation standards
rulemakings for cooking products by
publishing a framework document
covering, in part, microwave ovens, and
giving notice of a public meeting and
the availability of the document. 71 FR
15059 (March 27, 2006). In its
subsequent advance notice of proposed
rulemaking (ANOPR) (72 FR 64432,
Nov. 15, 2007; hereafter the November
2007 ANOPR) concerning energy
conservation standards for commercial
clothes washers and residential
dishwashers, dehumidifiers, and
cooking products, including microwave
ovens (hereafter referred to as the
appliance standards rulemaking), DOE
determined that energy consumption by
microwave ovens in the standby mode
represents a significant portion of
microwave oven energy use, and that a
standard regulating such energy
consumption would likely have
significant energy savings. 72 FR 64432,
64441-42 (Nov. 15, 2007). Before
standby power could be included in an
efficiency standard for microwave
ovens, however, test procedures for the
measurement of standby power would
be required. Id.

On December 13, 2007, DOE held a
public meeting to receive and discuss
comments on the November 2007
ANOPR (hereafter referred to as the
December 2007 public meeting). At the
December 2007 public meeting, DOE
presented for discussion the possibility
that test standard IEC Standard 62301
First Edition could be incorporated by
reference into DOE’s microwave oven
test procedure to measure standby
power. DOE also discussed
clarifications to the IEC Standard 62301

test conditions at the December 2007
public meeting, including a requirement
that, if the measured power is not stable,
the standby mode power test would be
run for a period of 12 hours with an
initial clock setting of 12 a.m. This
would permit more accurate
measurement of average standby power
consumption.

DOE published a NOPR for the
appliance standards rulemaking on
October 17, 2008, in which it tentatively
concluded that a standard for
microwave oven standby mode and off
mode energy consumption would be
technologically feasible and
economically justified. 73 FR 62034.
DOE received responses to the NOPR
from interested parties regarding the
harmonization of standards and test
procedures with those of other countries
and international agencies. As a result
of these comments, DOE decided to
consider the revised version of IEC
Standard 62301 (i.e., IEC Standard
62301 Second Edition) in the
development of energy conservation
standards for the standby mode and off
mode power consumption of microwave
ovens. As stated above, issuance of the
revised version was expected in July
2009 but is now expected in late-2010,
and as a result, DOE is considering the
most recent draft version IEC Standard
62301 CDV for today’s SNOPR.

In a final rule published on April 8,
2009 (74 FR 16040), DOE established
amended standards for gas cooking
products, but again found that no active
mode cooking efficiency standards were
justified for electric cooking products,
including microwave ovens. This
rulemaking completed the second cycle
of rulemakings required by the NAECA
amendments to EPCA. (42 U.S.C.
6295(h)(2))

In its analysis for the second cycle of
rulemakings, DOE determined that the
microwave oven test procedure
provisions to measure cooking
efficiency do not produce accurate and
repeatable test results. DOE is unaware
of any test procedures that have been
developed that address the concerns
with the DOE microwave oven cooking
efficiency test procedure. DOE,
therefore, repealed the regulatory
provisions establishing the cooking
efficiency test procedure for microwave
ovens under EPCA in a final rule
published elsewhere in today’s Federal
Register. DOE has also published a
notice of a public meeting to discuss a
separate rulemaking process to establish
new provisions for measuring
microwave oven energy efficiency in
active (cooking) mode in today’s
Federal Register.
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II. Summary of the Proposed Rule

In the October 2008 TP NOPR and
this SNOPR, DOE proposes amending
its test procedures for microwave ovens
to:

(1) Assist DOE in the concurrent
development of energy conservation
standards that address use of standby
mode and off mode power by this
product.

(2) Address the statutory requirement
to establish procedures for the
measurement of standby mode and off
mode power consumption.

In the October 2008 TP NOPR, DOE
proposed incorporating by reference
specific clauses from IEC Standard
62301 regarding test conditions and
testing procedures for measuring the
average standby mode and average off
mode power consumption into the
microwave oven test procedure.® These
proposals are not affected by this
SNOPR, though DOE proposes in this
SNOPR to incorporate two additional
clauses from IEC Standards 62301, as
described in more detail below. DOE
also proposes in this SNOPR to
incorporate into the microwave oven
test procedure definitions of “active
mode,” “standby mode,” and “off mode”
that are based on the definitions
provided in IEC Standard 62301 CDV.
DOE further proposes language to clarify
the application of clauses from IEC
Standard 62301 for measuring standby
mode and off mode power in this
SNOPR. Specifically, DOE proposes
defining the test duration for cases in
which the measured power is not stable
(i.e., varies over a cycle), recognizing
that the power consumption of
microwave oven displays can vary
based on the displayed clock time.

The EISA 2007 amendments to EPCA
direct DOE to amend the microwave
oven test procedure to integrate energy
consumption in standby mode and off
mode into the overall energy descriptor.
(42 U.S.C. 6295(gg)(2)(A)) If that is
technically infeasible, DOE must instead
prescribe a separate standby mode and
off mode energy use test procedure, if
technically feasible. Id.

In response to the October 2008 TP
NOPR, DOE received comments from
interested parties regarding the accuracy
and repeatability of the existing DOE

5DOE also proposed in the October 2008 TP
NOPR a technical correction to the equation for
calculating the microwave oven test cooking energy
output which, as stated at the time in the test
procedure, produced a value with incorrect units.
Because DOE published a final rule elsewhere in
today’s Federal Register that eliminated provisions
for measuring microwave oven cooking energy use,
including the calculation of test cooking energy
output, DOE no longer is proposing such a technical
correction.

microwave oven test procedure for
measuring cooking efficiency. Because
of issues DOE identified with using its
existing microwave oven test procedure,
including the large test-to-test variation
in cooking efficiency measurements,
and because DOE is unaware of any test
procedures that have been developed
that address the concerns with the DOE
microwave oven cooking efficiency test
procedure raised by these interested
parties, DOE repealed the provisions in
the existing microwave oven test
procedure relating to the measurement
of cooking efficiency and energy factor
(EF) elsewhere in today’s Federal
Register. Therefore, the requirement to
integrate energy consumption in
standby mode and off mode into an
overall energy descriptor does not
apply. DOE also published a notice in
today’s Federal Register announcing a
public meeting to consider developing a
new test procedure for active mode
energy consumption of microwave
ovens, and DOE will consider the
statutory requirement to integrate the
test procedures for standby and off
mode as any active mode test
procedures are developed.

As noted above, EPCA requires that
DOE determine whether a proposed test
procedure amendment would alter the
measured efficiency of a product,
thereby requiring adjustment of existing
standards. (42 U.S.C. 6293(e)) Because
there are currently no Federal energy
conservation standards for microwave
ovens (including energy use in the
standby and off modes), such
requirement does not apply to this
rulemaking. DOE is conducting a
concurrent rulemaking process to
consider standby and off mode energy
conservation standards and will
consider this test procedure rulemaking
as any standards are developed.

III. Discussion

A. Products Covered by This Test
Procedure Rulemaking

This proposal would amend the test
procedures for kitchen ranges and ovens
to include test procedures for the
measurement of standby mode and off
mode power use for microwave ovens.
This proposal would also clarify that the
definition of “microwave oven” in 10
CFR 430.2 includes microwave ovens
with or without thermal elements
designed for surface browning of food
and combination ovens.

DOE defines “microwave oven” as “a
class of kitchen ranges and ovens which
is a household cooking appliance
consisting of a compartment designed to
cook or heat food by means of
microwave energy.” 10 CFR 430.2. In the

October 2008 TP NOPR, DOE stated that
the proposed amendments would
establish test procedures for all
microwave ovens for which the primary
source of heating energy is
electromagnetic (microwave) energy,
including microwave ovens with or
without thermal elements designed for
surface browning of food. DOE stated
that the proposal did not address test
procedures for combination ovens (i.e.,
ovens consisting of a single
compartment in which microwave
energy and one or more other
technologies, such as thermal or halogen
cooking elements or convection
systems, contribute to cooking the food).
DOE noted that the proposal also did
not propose test procedures for the type
of cooking appliance classified by DOE
regulations as a microwave/
conventional range, which has separate
compartments or components consisting
of a microwave oven, a conventional
oven, and a conventional cooking top.
DOE requested data on the efficiency
characteristics of combination ovens in
the November 2007 ANOPR, but did not
receive any information. DOE also noted
in the October 2008 TP NOPR that if
this information is made available at a
later date, DOE may consider
combination ovens in future
proceedings. 73 FR 62134, 62137 (Oct.
17, 2008).

The Association of Home Appliance
Manufacturers (AHAM), GE Consumer &
Industrial (GE), Pacific Gas & Electric
(PG&E), Whirlpool Corporation
(Whirlpool), and Earthjustice (EJ)
commented that the proposed definition
for products covered by this test
procedure was unclear, seeking
clarification on the definition of a
“microwave oven” and “combination
oven” and whether combination ovens
would be covered by the test procedure.
(AHAM, No. 8 at pp. 1-2; GE, Public
Meeting Transcript, No. 7 at pp. 16-17;
PG&E, Public Meeting Transcript, No. 7
at pp. 24—25, 32; Whirlpool, Public
Meeting Transcript, No. 7 at p. 21; EJ,
Public Meeting Transcript, No. 7 at pp.
24, 32)

The Appliance Standards Awareness
Project (ASAP) questioned the need to
determine whether combination ovens
fall within the definition of a microwave
oven for this rulemaking, because the
rulemaking is focused on standby
power. (ASAP, Public Meeting
Transcript, No. 7 at p. 26) GE cited
DOE’s statement in the October 2008 TP
NOPR that the proposal does not
provide test procedures for combination
ovens because DOE did not have
sufficient efficiency characteristic data
to include these products in the
rulemaking, but that microwave ovens
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with or without thermal elements are
included. GE also stated that the
proposed definition for microwave
ovens is unclear, inconsistent with
current regulations, and leads to
confusion about what is a covered
product. (GE, No. 9 at pp. 2-3) GE
suggested that DOE review available
data, determine the types of products
used to generate the data, and include
them in the rulemaking if there is
adequate data. GE added that, if there is
insufficient characteristic data to
support DOE’s analysis, these products
should be excluded. GE also requested
clarification on microwave ovens with
thermal elements, because there are
microwave ovens that also grill or
brown. GE stated that there are units
that have modes that are grill-only and
microwave-only, but if there was a
combination microwave-grill cycle that
would classify it as a combination unit.
(GE, Public Meeting Transcript, No. 7 at
pp.16-17)

AHAM, likewise, noted no mention of
“thermal elements designed for surface
browning of food” in the definition in 10
CFR 430.2, and added that the proposed
definition for microwave ovens is
inconsistent with current regulations.
AHAM urged DOE to clarify these
definitions through a transparent
process involving all interested parties.
(AHAM, No. 8 at p. 2) Whirlpool added
that they manufacture a product, and
believes GE does as well, that can work
as a microwave only, work as a
convection oven, or in combination and
questioned whether this would be a
covered product. (Whirlpool, Public
Meeting Transcript, No. 7 at p. 21)

ASAP commented that they
understood a microwave grill to be a
microwave and not a combination oven,
questioned whether such a unit with a
combined cooking cycle would be
considered a covered product, and
asked whether DOE had information
indicating that combination ovens
cannot be measured under the test
procedure proposed in the October 2008
TP NOPR. (ASAP, Public Meeting
Transcript, No. 7 at p. 18) PG&E stated
that for products with browning
functions that cook by microwave
energy, the controls could be set to use
only the browning function, in which
case the product would not be covered
(PG&E, Public Meeting Transcript, No. 7
at pp. 19-20), and noted that many
microwaves in homes also have
functions which would cause them to be
classified as combination ovens. (PG&E,
Public Meeting Transcript, No. 7, pp.
21-22) EJ stated that even a combination
product would still be considered a
household cooking appliance that
consists of a compartment designed to

cook or heat food using microwave
energy. (EJ, Public Meeting Transcript,
No. 7 at p. 24)

ASAP, Alliance to Save Energy (ASE),
American Council for an Energy-
Efficient Economy (ACEEE), Natural
Resources Defense Council (NRDC),
Northeast Energy Efficiency
Partnerships (NEEP), Northwest Power
and Conservation Council (NPCC), and
Southern California Edison (SoCal
Edison) in a joint comment (hereafter
“Joint Comment”) supported the
application of the proposed standard
and test procedure to at least the
category of microwave ovens specified
in the October 2008 TP NOPR, and
supported their application to all
microwave ovens, including
combination ovens, in the absence of
evidence that the proposed standard
and test procedure are unreasonable.
(Joint Comment, No. 11 at pp. 1-2) The
Joint Comment supported Whirlpool’s
assertion that DOE appears to be
creating a new product definition, and
stated that, although DOE’s proposed
exclusion of combination ovens does
not appear in the draft text of either the
proposed microwave oven efficiency
standard or revision to the test
procedure, the plain reading of the
October 2008 TP NOPR makes it clear
that some portion of this product class
is proposed to be carved out for separate
treatment. The Joint Comment pointed
out that manufacturers have not
presented evidence that the proposed
test procedure per se is impractical or
unworkable for any class of microwave
ovens and recommended that the test
procedure be finalized as proposed, so
that standby and off mode power use of
all microwave ovens can be measured,
and leave the coverage of the efficiency
standard to the efficiency standard
rulemaking. (Joint Comment, No. 11 at

.2)
P ASAP noted that DOE elected to move
the test procedure modification for
microwave ovens forward to incorporate
standby mode while the remainder of
cooking products will be addressed by
the EISA 2007 statutory date, and
inquired about the interpretation that
combination ovens would thus be
addressed in the 2011 rulemaking.
(ASAP, Public Meeting Transcript, No.
7 at pp. 29-31)

GE noted that the majority of over-the-
range units are microwave only and are
not combination modes (GE, Public
Meeting Transcript, No. 7 at p. 33) and
combination ovens represent a smaller
segment of the market. (GE, Public
Meeting Transcript, No. 7 at pp. 28-29)
EJ commented that although
combination ovens are a very small
portion of the market, they represent

higher-end units that presumably would
be the ones with the thermal elements
and are more likely to have high-
intensity displays, maybe with backing
fluorescents. EJ pointed out that DOE
could be allowing manufacturers to
have excessive standby consumption on
those products deemed to be
combination ovens, if they are not
covered. (EJ, Public Meeting Transcript,
No. 7 at p. 32)

The Joint Comment also noted that
excluding subclasses of microwave
ovens that comprise a significant share
of the total microwave oven market from
the coverage of the standby efficiency
standard could invite actions by States
to set efficiency standards for those
uncovered products. (Joint Comment,
No. 11 at p. 2) PG&E suggested
clarifying what products are covered,
because California and PG&E intend to
pursue a state standard for combination
ovens. (PG&E, Public Meeting
Transcript, No. 7 at pp. 24-25) PG&E
also stated that it would advocate in
California for a prescriptive standard
covering just standby energy use of
combination ovens to bring it in line
with microwave-only products. (PG&E,
Public Meeting Transcript, No. 7 at p.
32)

In response, DOE first notes that, for
this SNOPR, it conducted a survey of
microwave oven models currently
available on the U.S. market, including
countertop, over-the-range, and built-in
configurations. DOE determined that
fewer than 1 percent of the available
models (1 out of 129) have thermal
elements for grilling but no convection
capability, while 16 percent (21 out of
129) are combination units (microwave
+ convection and possibly thermal
elements). Although DOE does not have
shipment-weighted data regarding the
percentage of microwave ovens with
thermal elements for grilling or
combination ovens, DOE does not
believe that including microwave ovens
with thermal elements only, with or
without further specification of the
function of the thermal elements, would
substantially affect the number or scope
of covered products in this rulemaking.
DOE proposes to clarify that microwave
ovens with thermal elements only
would be considered covered products
under the definition provided in 10 CFR
430.2. Based on DOE’s product
literature review for the single available
microwave oven with thermal elements
only, DOE believes that the standby and
off mode operation for microwave ovens
with thermal elements only does not
differ from that of microwave-only
units.

DOE also proposes to clarify that
combination microwave ovens (i.e.,
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microwave ovens that incorporate
convection features and possibly other
means of cooking) would be considered
covered products under the regulatory
definition in 10 CFR 430.2 because they
are capable of cooking or heating food
by means of microwave energy. As a
result, DOE analyzed the features and
operation of these products, conducting
in-store surveys and product literature
reviews, to determine if additional
testing procedures would be required
that differ from the testing procedures
for microwave-only units. DOE
recognizes that combination ovens may
have more sophisticated displays and
menu screens, as well as additional
features associated with active mode
operation (i.e., fans, heater elements,
etc.) that may require larger power
supplies than a microwave-only unit
and therefore may consume more power
in standby or off mode. However, based
on its preliminary analysis, DOE
believes that the general standby and off
mode operation for combination
microwave ovens does not differ from
that of microwave-only units and
microwave ovens with thermal elements
only. The standby mode operation for
combination microwave ovens, as with
other types of microwave ovens,
consists of an energized display with a
clock.

This SNOPR does not affect DOE’s
proposal from the October 2008 TP
NOPR that the test procedure would
cover microwave ovens with and
without browning (thermal) elements.
However, this SNOPR clarifies what is
meant by a combination oven and
revises the proposal to include
microwave ovens that incorporate
convection systems as products to
which the test procedures would be
applicable. Because DOE tentatively
determines that the operation in standby
and off mode for microwave-only units,
microwave ovens with thermal elements
only, and combination microwave ovens
is the same, DOE is proposing that the
same test procedure amendments for
standby and off mode testing, discussed
in the sections below, be used for all of
these product types. DOE welcomes
comment on this determination and
whether there are additional standby
and off modes or other product features
for each particular type of microwave
oven that would require separate testing
procedures.

B. Effective Date for the Test Procedure
and Date on Which Use of the Test
Procedure Would Be Required

As indicated above, EPCA requires
that the microwave oven test procedure
be amended to incorporate
measurement of standby mode and off

mode power by March 31, 2011. While
DOE published a NOPR on October 17,
2008 and subsequently a final rule on
April 8, 2009 for the appliance
standards rulemaking, DOE determined
it appropriate to consider the revised
IEC Standard 62301 Second Edition,
expected in July 2009, in determining
whether to adopt energy conservation
standards for the standby mode and off
mode power consumption of microwave
ovens. As noted in section I, DOE was
later notified that the revised IEC
Standard 62301 would not be available
until late 2010, and determined to
publish today’s SNOPR to consider the
new mode definitions from the language
in IEC Standard 62301 CDV.

The effective date of the standby and
off mode test procedures would be 30
days after the date of publication in the
Federal Register of any final rule in this
test procedures rulemaking. However,
DOE’s amended test procedure
regulations codified in the CFR would
clarify that the procedures and
calculations proposed in today’s SNOPR
need not be performed to determine
compliance with energy conservation
standards until compliance with any
final rule establishing amended energy
conservation standards for microwave
ovens in standby mode and off mode is
required. However, the standby mode
and off mode energy consumption test
procedures would need to be used by
manufacturers for making any
representations on standby and off
mode power consumption. Specifically,
clarification would also be provided
that, as of 180 days after publication of
any test procedure final rule, any
representations as to the standby mode
and off mode energy consumption of the
products that are the subject of this
rulemaking would need to be based
upon results generated under the
applicable provisions of this test
procedure. (42 U.S.C. 6293(c)(2))

AHAM suggested DOE harmonize its
effective date with the 2013 effective
date for a 1-Watt (W) standard in other
countries (AHAM, Public Meeting
Transcript, No. 7 at p.10), noting that
many other countries are moving to 1—
W standby requirements or targets for
reporting, and the European Union (EU)
is moving towards manufacturer self-
reporting. AHAM stated that DOE’s
proposed standards are going to be one
of the most stringent in the world
(AHAM, Public Meeting Transcript, No.
7 at pp. 34-35), and as Europe is on the
forefront of standby power guidelines
and clarifications (AHAM, Public
Meeting Transcript, No. 7 at p. 9), DOE
must ensure that test procedures are as
thorough and current as possible and
capable of harmonization with

international standards. (AHAM, No. 8
atp.1)

AHAM cited deficiencies in the
proposed microwave oven test
procedure and suggested that the test
procedure be modified and reviewed
based on the original timeline of March
31, 2011, for incorporation of standby
power into kitchen ranges and ovens.
This, AHAM suggested, would ensure
that the test procedure is accurate and
consistent across all products and
within the international community.
(AHAM, No. 8 at p. 4) GE and Whirlpool
agreed with AHAM’s comments
regarding the status and condition of the
proposed test procedure (GE, No. 9 at p.
2; Whirlpool, No. 10, at p.1), and
Whirlpool also noted that the EU has
promulgated a standard for standby and
off mode energy consumption (1-W
standby mode, 0.5—-W off mode) using a
draft of IEC Standard 62301, with an
effective date of January 2013.
Whirlpool asserted that consumers
would benefit from lower product costs
if manufacturers were able to plan for
one harmonized effective date for
standards in the United States and
Europe. (Whirlpool, No. 10 at p.1)

As noted above, DOE determined it
appropriate to consider the revised IEC
Standard 62301 Second Edition,
expected in July 2009, in developing
energy conservation standards for
microwave oven standby and off mode
power consumption. DOE was later
notified that the revised IEC Standard
62301 would not be available until late-
2010 and, therefore, determined to
consider the language from IEC
Standard 62301 CDV. DOE noted that
the EU recently enacted the Commission
Regulation (EC) No. 1275/2008 of
December 17, 2008, implementing
design requirements for standby and off
mode power for electrical and electronic
household and office equipment,
including microwave ovens. The
regulation specifies the maximum
allowable power consumption for
standby mode and off mode with
phased effective dates in 2010 and 2013.
Although these international effective
dates are not the basis for DOE’s energy
conservation standards rulemaking
schedule for microwave ovens, DOE’s
determination to consider the language
from IEC Standard 62301 CDV as this
rulemaking proceeds will result in a
methodology and an effective date
which are harmonized to the extent
possible with certain international
standby and off mode standards.

GE commented that it could be
difficult for manufacturers to meet the
1-W standard while providing
consumer utility, especially for over-
the-range units, which, according to GE,
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cannot use Light Emitting Diode (LED)
and Liquid Crystal Display (LCD)
technologies. GE stated that the power
consumption of LEDs varies as a
function of what is illuminated, but
Vacuum Fluorescent Displays (VFDs)
have the same power draw even when
the display is off. (GE, Public Meeting
Transcript, No. 7 at p. 67) DOE plans to
address issues regarding the
technological feasibility and economic
justification of proposed energy
conservation standards for standby and
off mode energy consumption for
microwave ovens as part of the
concurrent appliance standards
rulemaking rather than this test
procedure rulemaking.

The Joint Comment stated that
deferring the microwave oven test
procedure revision until after the
finalization of the cooking products rule
will result in the exclusion of subclasses
of microwave ovens, which would
imply that States could set efficiency
standards for these products. The Joint
Comment further stated that, in this
case, some States may not realize these
energy savings until 2020—the earliest
effective date for a subsequent federal
cooking products rulemaking—but cost-
effective methods to reduce unnecessary
standby consumption from microwave
ovens are more immediately available.
(Joint Comment, No. 11 at p. 2) As
discussed above, DOE is considering
energy conservation standards for
microwave oven standby mode and off
mode energy consumption in a
concurrent rulemaking process.

C. Measures of Energy Consumption

Historically, DOE’s microwave oven
test procedure provided for the
calculation of several measures of
energy consumption, including cooking
efficiency, energy factor (EF), and
annual energy consumption, and DOE’s
rulemaking analyses have used EF as
the energy conservation metric for
microwave ovens.8.”

A number of commenters provided
input on the integration of standby and
off mode test procedures in response or
the October 2008 TP NOPR, in which
DOE proposed separate metrics (average
standby mode power (Psg) in W and
average off mode power (Porr) in W,
rather than EF) to measure standby

6 As stated previously, DOE published a final rule
elsewhere in today’s Federal Register repealing the
active mode test procedure for microwave ovens
because of measurement variations incurred
through use of the test procedure.

7DOE previously defined microwave oven EF in
10 CFR 430.23 (i)(2) as the ratio of (Annual Useful
Cooking Energy Output/Annual Total Energy
Consumption), which was equivalent to microwave
cooking efficiency (Test Energy Output/Test Energy
Consumption).

mode and off mode power given the
measurement variability in the active
mode test procedure and related
concerns. 73 FR 62134, 62139 (Oct. 17,
2008).

AHAM commented that it is not
practical to include standby and off
mode power into a single energy
descriptor because standby power is a
substantial fraction of the overall energy
use of a microwave oven (AHAM, No.

8 at pp. 3—4), while the Joint Comment
supported DOE’s conclusion for a
separate metric. (Joint Comment No. 11
at p. 4) Whirlpool agreed that, although
a combination energy descriptor is
arithmetically possible, such a metric
would be illogical and should not be
pursued. (Whirlpool, No. 10 at p. 1)
PG&E commented that microwave ovens
do not have high annual energy usage,
and that the range of cooking efficiency
between the best and the worst is only
5-7 percent; this implies that cooking
efficiency is not a significant
opportunity for regulation, but that
standby efficiency is significant. (PG&E
Public Meeting Transcript, No. 7 at p.
41)

ASAP also cited substantial problems
with the test procedure for measuring
cooking efficiency that have not yet
been addressed, including a lack of
repeatable and consistent results and
the possibility that the challenge of
dealing with cooking efficiency is being
compounded by rating the cooking
efficiency of combination ovens in their
various cooking modes. (ASAP, Public
Meeting Transcript, No. 7 at p. 25) PG&E
noted that heat transfer in a microwave
oven depends on the specific resistivity
of the load, and that pure water has
relatively low specific resistivity, and
items that might be cooked in a
microwave oven would have more salt
and thus absorb microwave energy more
efficiently than pure water. PG&E noted
that, while water is easily obtainable for
testing, using it probably results in
lower cooking efficiency measurements
than would be expected from using
actual food products. (PG&E, Public
Meeting Transcript, No. 7 at pp. 44—45)

DOE addressed the issues with the
cooking efficiency measurement in its
repeal of the active mode test procedure
and notice announcing a public meeting
to discuss the development of new
active mode test procedure published
elsewhere in today’s Federal Register.
DOE also believes that it is infeasible to
specify a food load in the test procedure
at this time. Specification of a food load
would require additional analysis and
inputs from interested parties to
understand what a representative food
load is and how to ensure consistency
in food properties from test to test. DOE

is unaware of any test procedures that
have been developed that address the
concerns with the DOE microwave oven
cooking efficiency test procedure
discussed above. DOE is also unaware of
any research or data on consumer usage
indicating what a representative food
load would be, or any data showing how
changes to the representative test load
would affect the measured EF or
repeatability of test results. For these
reasons, DOE proposes only to establish
the test procedure for microwave ovens
to address standby mode and off mode
energy consumption in today’s SNOPR.
However, DOE welcomes consumer
usage data on representative food loads,
as well as data indicating how changes
to the test load would affect the
measured EF and on the repeatability of
such test results.

D. Incorporating by Reference IEC
Standard 62301 for Measuring Standby
Mode and Off Mode

EPCA, as amended by EISA 2007,
requires that DOE consider the most
current versions of IEC Standards 62301
and 62087 when amending test
procedures to include standby mode
and off mode energy consumption. (42
U.S.C. 6295(gg)(2)(A))

DOE noted in the October 2008 TP
NOPR that IEC Standard 62301 provides
for the measurement of standby power
in electrical appliances, including
microwave ovens, and, thus, is
applicable to the proposed amendments
to the test procedure. As discussed in
more detail below, the SNOPR does not
affect DOE’s proposal of the clauses
from sections 4 and 5 of IEC Standard
62301 identified in the October 2008 TP
NOPR, but proposes to incorporate by
reference two additional paragraphs in
response to comments. DOE also
reviewed IEC Standard 62087, which
specifies methods of measurement for
the power consumption of TV receivers,
VCRs, set top boxes, audio equipment,
and multi-function equipment for
consumer use. [EC Standard 62087 does
not, however, include measurement for
the power consumption of electrical
appliances such as microwave ovens.
Therefore, DOE determined that IEC
Standard 62087 was not suitable for the
proposed amendments to the microwave
oven test procedure for this rulemaking.
73 FR 62134, 62139 (Oct. 17, 2008).

In considering IEC Standard 62301,
DOE noted that the microwave oven
standby power data that AHAM
provided to DOE for the energy
conservation standards rulemaking were
based on measurements of standby
power in accordance with IEC Standard
62301, as were the data DOE gathered in
response to interested parties’
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comments on the framework document
in that rulemaking. As stated in the
October 2008 TP NOPR, DOE conducted
a test program to analyze the suitability
of IEC Standard 62301 for incorporation
into the DOE microwave oven test
procedure. Specifically, DOE sought to
determine whether the IEC Standard
62301 test conditions and procedures
would be suitable for incorporation into
the DOE test procedure for microwave
ovens to measure standby mode power
use. Test data affirm that, with
additional specifications added for test
cycle duration and starting clock time,
IEC Standard 62301 appears suitable for
inclusion in the DOE test procedure for
that purpose. 73 FR 62134, 62139 (Oct.
17, 2008).

In the October 2008 TP NOPR, DOE
also considered harmonization of test
procedures with international standby
programs, such as the International
Energy Agency (IEA) “1-Watt Plan.” 8
DOE stated that it believes that
incorporating IEC Standard 62301 into
the DOE test procedure will provide
harmonization with most international
standards for standby power in
microwave ovens. 73 FR 62134, 62140
(Oct. 17, 2008).

In the October 2008 TP NOPR, DOE
also proposed incorporating specific
clauses from IEC Standard 62301 by
reference into the DOE test procedure
for microwave ovens for the
measurement of standby and off mode
power. These clauses provide test
conditions and testing procedures for
measuring the average standby mode
and average off mode power
consumption: section 4 of IEC Standard
62301 provides conditions for the
supply voltage waveform, ambient room
air temperature, and power
measurement meter tolerances to
provide for repeatable and precise
measurements of standby mode and off
mode power consumption; and section
5 of IEC Standard 62301 clarifies the
measurement of standby mode for units
with a short-duration higher power state
before a lower power state, and provides
methods for measuring standby mode
and off mode power when the power
measurement is stable and unstable (i.e.,
varies over a representative cycle). Id.
Thus, DOE proposed incorporating the
same clauses from IEC Standard 62301
for measuring both standby mode and
off mode power consumption.

DOE also stated in the October 2008
TP NOPR that it believes that the
proposed amendments to the microwave
oven test procedure would provide a

8 For more information on IEA’s “1-Watt Plan,”
visit http://www.iea.org/textbase/subjectqueries/
standby.asp.

uniform and widely accepted test
method for measuring standby mode
and off mode power consumption. DOE
also believes that the proposed
amendments to the microwave oven test
procedure would provide a method to
measure the standby energy use of not
just the clock display, but all microwave
oven components, such as control
electronics and power supply losses. Id.

Finally, DOE recognized that the IEC
is developing an updated test procedure
(IEC Standard 62301 Second Edition).
As discussed above, DOE proposed
microwave oven test procedure
amendments using IEC Standard 62301
First Edition 73 FR 62314, 62140—41
(Oct. 17, 2008). DOE also stated in the
October 2008 TP NOPR that the IEC
projected publication of the new test
procedure in July 2009. DOE now
understands that the revised IEC test
procedure is not expected to be
published until late 2010. For purposes
of the EPCA requirement to consider the
most current version of IEC Standard
62301, therefore, DOE considered IEC
Standard 62301 First Edition for the
October 2008 NOPR and this SNOPR.
(42 USC 6295(gg)(20(A).

AHAM supports the inclusion of
Section 4 and Section 5 from IEC
Standard 62301 into the measurement of
standby power. (AHAM, Public Meeting
Transcript, No. 7 at pp. 52-53), but
commented that DOE does not specify
how the microwave oven should be set
up during testing. AHAM also noted
that DOE references IEC Standard 62301
Paragraph 5.1 “General” and Paragraph
5.3 “Procedure,” but neglects to
reference Paragraph 5.2 “Preparation of
Appliance or Equipment.” AHAM
asserted that this step is crucial to a
robust procedure, and that DOE should
accept the clarification from IEC
Standard 62301, Section 5.2 that “[t]he
appliance shall be tested at factory or
‘default’ settings. Where there are no
indications for such settings, the
appliance shall be tested as supplied.”
(AHAM, No. 8 at p. 3) The Joint
Comment supported this
recommendation. (Joint Comment, No.
11 at p. 4) GE also deemed the October
2008 TP NOPR unclear on how the unit
should be set up for the standby
measurement, and reinforced the
importance of harmonizing with IEC
Standard 62301. (GE, No. 9 at p. 3)

DOE agrees that incorporating
paragraph 5.2, “Selection and
preparation of appliance or equipment,”
of IEC Standard 62301 provides
clarification to the installation
requirements for standby mode and off
mode energy consumption testing. DOE
also agrees that paragraph 5.2 of IEC
Standard 62301 provides additional

guidance regarding specifications for
test setup that would result in a measure
of standby and off mode energy
consumption that best replicates actual
consumer usage. For these reasons, DOE
proposes in today’s SNOPR to
incorporate by reference paragraph 5.2
of IEC Standard 62301.

PR China underscored the importance
of taking into account the accuracy of
the equipment providing electrical
supply for testing; pointing out that IEC
Standard 62301 has a provision that the
electrical supply should be 120 volts (V)
* 1 percent and 60 Hertz (Hz) + 1
percent. PR China also noted that,
according to Article 2.4 of the World
Trade Organization/Technical Barriers
to Trade Agreement (WTO/TBT
Agreement),? members should use
existing technical regulations and
international standards as a basis for
their technical regulations. PR China
recommended that DOE adopt the same
requirements as those in IEC Standard
62301 or provide reasonable scientific
basis for having different requirements.
(PR China, No. 12 at p. 3)

DOE notes that section 4.3 of IEC
Standard 62301 specifies the electrical
supply requirements, stating that “where
this standard is referenced by an
external standard or regulation that
specifies a test voltage and frequency,
the test voltage and frequency so
defined. Where the test voltage and
frequency are not defined by an external
standard, the test voltage and test
frequency shall be * * *” 115V £1
percent and 60 Hz + 1 percent for North
America. In addition, section 4.3 of IEC
Standard 62301 specifies that some
single phase voltages can be double the
nominal voltage specified for that
region, which would result in a voltage
requirement of 230V * 1 percent for
North America. DOE believes that the
accuracy of the electrical supply,
including voltage and frequency,
specified in IEC Standard 62301 are
generally recognized as suitable for
producing robust standby and off mode
power measurements in microwave
ovens. However, DOE conducted a
product literature review to analyze the
electrical supply requirements for
microwave ovens available on the U.S.
market and determined that all
microwave ovens specify a rated voltage
of 120V or 240V (for a small number of
combination microwave ovens) and a
frequency of 60 Hertz (Hz). For this
reason, DOE proposes in today’s SNOPR
to specify electrical supply
requirements of 120/240 V + 1 percent

9For more information on this agreement, please
visit: http://www.wto.org/english/tratop_e/tbt e/
thtagr e.htm.


http://www.iea.org/textbase/subjectqueries/standby.asp
http://www.iea.org/textbase/subjectqueries/standby.asp
http://www.wto.org/english/tratop_e/tbt_e/tbtagr_e.htm
http://www.wto.org/english/tratop_e/tbt_e/tbtagr_e.htm

42620

Federal Register/Vol. 75, No. 140/ Thursday, July 22, 2010/Proposed Rules

and 60 Hz £ 1 percent in section 2.2.1
of the DOE microwave oven test
procedure. As noted in section 4.3 of
IEC Standard 62301, the proposed
voltage requirement of 120/240 V for
standby and off mode testing would
supersede the requirement of 115/230 V
specified in IEC Standard 62301.

As discussed above in section III.A,
because DOE has tentatively concluded
that the operation in standby and off
mode is the same for microwave-only
units, microwave ovens with thermal
elements only, and combination
microwave ovens, DOE is proposing that
the same test procedure amendments for
standby and off mode testing discussed
in this section be used for all of these
product types.

E. Definitions of “Active Mode,”
“Standby Mode,” and “Off Mode”

DOE proposed using the EPCA
definitions of “active mode,” “standby
mode,” and “off mode” in the October
2008 TP NOPR. EPCA defines “standby
mode” as the condition in which an
energy-using product is connected to a
main power source and offers one or
more of the following user-oriented or
protective functions: A remote switch
(including remote control), internal
sensor, or timer to facilitate the
activation or deactivation of other
functions (including active mode; and
continuous functions, including
information or status displays
(including clocks) or sensor-based
functions. (42 U.S.C. 6295(gg)(1)(A)(iii))

EPCA defines “off mode” as the
condition in which an energy-using
product is connected to a main power
source and is not providing any standby
mode or active mode function. (42
U.S.C. 6295(gg)(1)(A)(ii))

EPCA defines “active mode,” which is
referenced in the definition of “off
mode,” as the condition in which an
energy-using product is connected to a
main power source, has been activated,
and provides one or more main
functions. (42 U.S.C. 6295(gg)(1)(A)({))

As discussed in the October 2008 TP
NOPR, DOE considers “main functions”
for a microwave oven to be those
operations in which the magnetron and/
or thermal element is energized for at
least a portion of the time for purposes
of heating, cooking, and/or defrosting
the load. 73 FR 62134, 62141 (Oct. 17,
2008). DOE noted that a microwave
oven with a continously energized
display or cooking sensor, or a
microwave oven that automatically
powers down certain energy-consuming
components after a cooking cycle and
waits to detect an event to trigger re-
energization of these components,
would be considered capable of

operation in standby mode but not off
mode. DOE additionally noted that if
the microwave oven is equipped with a
manual power on/off switch, which
completely cuts off power to the
appliance (i.e., removes or interrupts all
connections to the main power source,
in the same manner as unplugging the
appliance), the microwave oven would
not be in the “off mode” when the
switch is in the “off” position. Id.

AHAM and Whirlpool both stated that
DOE’s incorporation of the EISA 2007
standby and off mode definitions into
the proposed microwave oven test
procedure does not acknowledge the
substantial effort and progress made by
the IEC in clarifying these definitions
during the past year. AHAM affirmed
that IEC Standard 62301 CD2, even in
draft form, should be included in this
rulemaking to ensure that international
consistency in standards and testing is
obtained to the greatest extent practical.
AHAM further stated that DOE can
clarify the EISA 2007 language using
IEC Standard 62301 CD2, which would
result in a stronger, more consistent test
procedure. (AHAM, No. 8 at p. 2;
Whirlpool, No. 10 at p. 2) Whirlpool
noted that EISA 2007 (Section 310
(gg)(1)(B)) allows the Secretary to amend
the definitions of standby mode and off
mode, taking into account revisions to
IEC Standard 62301, and suggested DOE
adopt IEC Standard 62301 CD2, along
with the definitions and examples
proposed by AHAM and Whirlpool, as
discussed in section IIL.E. (Whirlpool,
No. 10 at pp. 2-3) EJ disputed DOE’s
assumption that it cannot consider any
pending amendments to IEC Standard
62301. (EJ, Public Meeting Transcript,
No. 7 at p. 80) PG&E supports
harmonization with international
standards because of the international
markets for these products. (PG&E,
Public Meeting Transcript, No. 26 at p.
35) PR China suggested DOE amend its
testing measures in accordance with IEC
Standard 62301 or provide reasonable
scientific basis for not doing so, noting
that this is in accordance with Article
2.4 of the TWO/TBT Agreement. PR
China suggested the U.S. government
further harmonize standards in order to
facilitate international trade. (PR China,
No. 12 at p. 4)

AHAM commented that IEC Standard
62301 CD2 modernizes and clarifies the
definitions for each mode, and proposed
that DOE consider incorporating this
language, or the clarifications AHAM
provided in its submitted comments,
into the DOE microwave oven test
procedure (AHAM, No. 8 at pp. 2, 4, 5—
6) Whirlpool supported the mode
definitions and clarifying examples
developed by AHAM members.

(Whirlpool, No. 10 at pp. 2-3) AHAM
stated that the industry’s premise for
this proposal is harmonization with the
international community—in particular,
Europe—on standby power standards.
AHAM stated that its proposal utilizes
elements of IEC Standard 62301 CD2
and the European directive published in
June 2008 and provides clarification to
EISA 2007 requirements for microwave
ovens. (AHAM, No. 8 at p. 2) AHAM’s
proposed definitions include:

Off Mode

Off mode describes the status of an
appliance when it is connected to the
main electricity supply and is not
providing any function. Off mode may
persist for an indefinite period of time.

Off Mode includes:

1. LED or some other indication of off
mode condition;

2. Electric noise reduction capacitor,
choke or filter;

3. The state where a one-way remote
control device will turn the product off,
but cannot be used to activate the
product;

4. Leakage current will occur in some
appliances, and may include voltage
and current flow in 208/230 volt
appliances where only one leg of the
line is isolated by the switch;

5. May include electrical energy flow
to a primary transformer of some
electronics units.

Standby Mode

Standby mode describes the status of
an appliance when it is connected to the
mains electricity supply and is not
performing its primary function, but is
providing a consumer or protective
function as defined by the
manufacturer’s instructions. Standby
mode for an appliance is the power
(wattage) consumed after it has been
automatically or manually placed in
Standby mode and allowed to stabilize.
Standby mode may persist for an
indefinite period of time. Standby mode
may allow activation of other modes by
local or remote switch.

Standby Mode includes continuous
subsidiary functions such as:

1. Continuous time of day displays at
the lowest power state selectable by the
user;

2. Power required to perform two-way
consumer convenience remote control
operation;

3. Sensor maintenance power
(keeping sensors warm) at the lowest
power state selectable by the user;

4. Low voltage power supplies for
controls, switches, memories and
clocks.

Active Mode

Active mode describes the state of an
appliance when it is connected to the
main electricity supply and is providing
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one or more of the primary functions
required of it by the consumer in
accordance with the manufacturer’s
instructions. Active modes may or may
not persist for an indefinite period of
time, but must be initially activated by
the consumer.

Active Mode includes:

1. Washing or drying clothing;
heating, cooking or warming food;
heating or cooling air; heating or cooling
water; cleaning, drying, or warming
dishes; disposing of food; compacting
trash; dehumidifying, vacuuming,
brewing coffee, ironing clothes, toasting
bread, or any other traditional task
expected of a home appliance.

2. Preparing to start a cycle or
appliance program while in a delay start
or a timed control format when
required;

3. Waiting for a resume signal when
in a “pause” mode in the midst of a
program or cycle;

4. Receiving or searching for signals
from power or utilities companies as
part of an energy management or
demand management system;

5. Cycling heaters or other
components based upon input from
time, temperature, or other internal, or
external control sensors;

6. Maintaining a temperature or
condition;

7. Providing lighting, or ventilation
when required by the consumer or as a
result of an action. [This includes night
lights, over the range (over-the-range)
microwave oven lights, dryer drum
lights, etc.]

8. Continuous protective (safety)
functions (e.g. water leakage detectors).

9. Actively completing safety or
reliability functions such as removing
residual heat from controls or ovens,
automatic fans used to protect over-the-
range microwave ovens from cooktop
heat, cleaning filters, etc. [These
functions are considered active in that
they are a result of the requirements
placed upon the appliance by the
consumer.]

(AHAM, No. 8 at pp. 5-6)

The Joint Comment supported DOE’s
proposal in the October 2008 TP NOPR
to use the EPCA definitions of active
mode, off mode, and standby mode for
the microwave oven test procedure,
noting that these definitions were
enacted the previous year with the
explicit support of AHAM and
efficiency advocates, and opposed
AHAM'’s proposed definitions and
clarifications. The Joint Comment stated
that the revisions proposed by AHAM
constitute a significant re-write of the
statutory scheme, with an apparent bias
toward redefining standby functions as
off mode functions or active mode

functions. (Joint Comment, No. 11 at pp.
2-3) According to the Joint Comment:

1. An LED display light and the power
drawn to enable a remote control device
to turn the product off are both standby
functions rather than off mode
functions.

2. The components of a protective
function, such as controlling electronic
noise, fall within the statutory
definition of standby mode, rather than
off mode.

3. The continuous protective
functions and the search for utility
demand management signals to resume
activity, both proposed by AHAM as
active mode functions, are more
properly considered standby functions
under the statute. Id.

The Joint Comment stated that
designating power consuming activities
as off mode rather than standby mode
for reasons of harmonization is
problematic in this rulemaking because
DOE has proposed an efficiency
standard for microwave oven standby
power without concurrently proposing a
standard for off mode power. The Joint
Comment also stated that the lack of an
off mode efficiency standard invites
gaming the standby standard, a process
that it believes will gain significant
traction if the AHAM recommendations
for modified definitions are accepted.
The Joint Comment also stated that
AHAM'’s language qualifying that the
continuous time of day displays and
sensor maintenance power should be
measured at the lowest power state
selectable by the user is not required by
statute and should not be accepted by
DOE. (Joint Comment, No. 11 at pp. 3—
4)

In response to the Joint Comment as
it relates to the test procedure
rulemaking and as discussed in section
I, after the October 2008 TP NOPR was
published, DOE determined it
appropriate to consider IEC Standard
62301 Second Edition in developing the
test procedure for standby and off mode.
DOE anticipated, based on review of
drafts of the updated IEC Standard
62301, that the revisions could include
different mode definitions. At that time,
the revised standard was expected in
July 2009. Later, however, DOE received
information that IEC Standard 62301
Second Edition would not be available
until late 2010. As a result, DOE
decided to publish today’s SNOPR to
consider the new mode definitions from
the latest draft version, IEC Standard
62301 CDV.

DOE believes the definitions of
standby mode, off mode, and active
mode provided in IEC Standard 62301
CDV expand upon the EPCA mode
definitions and provide additional

guidance as to what functions are
associated with each mode. DOE also
believes that the comments received by
IEC on IEC Standard 62301 CD2, and the
resulting amended mode definitions
proposed in IEC Standard 62301 CDV,
demonstrate significant participation of
interested parties in the development of
the best possible definitions. For these
reasons, in today’s SNOPR DOE is
proposing definitions of standby mode,
off mode, and active mode based on the
definitions provided in IEC Standard
62301 CDV. DOE believes that the mode
definitions in the draft versions of IEC
Standard 62301 Second Edition
represent a substantial improvement
over those in IEC Standard 62301, and
represent the best available definitions
at this time as confirmed by the review
and inputs from interested parties as
part of the IEC rulemaking process. For
the reasons discussed in section III.A,
DOE believes that the proposed
definitions of standby, off, and active
mode in today’s SNOPR would be
applied to microwave-only units,
microwave ovens with thermal elements
only, and combination microwave
ovens. DOE will address standards for
standby mode and off mode energy use
in a separate energy conservation
standards rulemaking, as discussed in
section I.

DOE is proposing in today’s SNOPR
to define “standby mode” as the
condition in which an energy-using
product is connected to a mains power
source and offers one or more of the
following user oriented or protective
functions which may persist for an
indefinite time: 10 a remote switch
(including remote control), internal
sensor, or timer to facilitate the
activation of other modes (including
activation or deactivation of active
mode); and continuous functions,
including information or status displays
(including clocks) or sensor-based
functions.

DOE is proposing an additional
clarification for standby mode that
continuous clock functions include a
timer that operates continuously,
provides regular scheduled tasks (e.g.
switching), and may or may not be

10 The actual language for the standby mode
definition in IEC Standard 62301 CDV describes
“* * * user oriented or protective functions which
usually persist” rather than “* * * user oriented or
protective functions which may persist for an
indefinite time.” DOE notes, however, that section
5.1 of IEC Standard 62301 CDV states that “a mode
is considered persistent where the power level is
constant or where there are several power levels
that occur in a regular sequence for an indefinite
period of time.” DOE believes that the proposed
language, which was originally included in IEC
Standard 62301 CD2, encompasses the possible
scenarios foreseen by section 5.1 of IEC Standard
62301 CDV without unnecessary specificity.
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associated with a display. This
definition was developed based on the
definitions provided in IEC Standard
62301 CDV, and expands upon the
EPCA mode definitions to provide
additional clarifications as to which
functions are associated with each
mode. Under this definition of standby
mode, remote controls and low voltage
power supplies for controls, switches,
memories and clocks would be
considered as operating in standby
mode. DOE believes that a requirement
for measuring standby power at “the
lowest power state selectable by the
user” is inconsistent with the proposed
conditions for measuring standby mode
because such a provision would
potentially require the device to be
operated at settings other than the
“factory or ‘default’ settings” specified
for testing in paragraph 5.2 of IEC
Standard 62301. Therefore, DOE does
not intend to incorporate such a
provision in the definition of standby
mode.

DOE is proposing to define off mode
as the condition in which the energy-
using product is connected to a mains
power source, is not providing any
active or standby mode function, and
may persist for an indefinite time.11 Off
mode would also include an indicator
that shows the user only that the
product is in the off position.

Under this proposed definition, an
energized LED or other indication that
shows the user only that the product is
in the off position would be considered
part of off mode, provided that no other
standby or active mode functions are
energized. However, if any energy is
consumed by the appliance in the
presence of a one-way remote control,
the unit would be considered to be
operating in standby mode because the
remote control would be used to
deactivate other mode(s). Electrical
leakage and any energy consumed for
electrical noise reduction, which are not
specifically categorized as standby
power functions, would be indicative of
off mode.

Whirlpool commented that the
addition of off mode to the proposed
rule is necessary to ensure that all

11 As with the definition for standby mode, IEC
Standard 62301 CDV qualifies off mode as one that
“* * * ysually persists” rather than one that “* * *
may persist for an indefinite time.” For the same
reasons as discussed for standby mode, DOE is
proposing the latter definition. In addition, the off
mode definition in IEC Standard 62301 states it is
not providing a network mode function. Since DOE
is unaware of any microwave oven that incorporates
a network function, such as reactivation via
network command or network integrity
communication, it is not proposing to include this
language in the definition of off mode in today’s
SNOPR.

power consumption is properly
accounted for (Whirlpool, No. 10 at p.
2), and questioned the need to
differentiate between an
electromechanical control versus a
manual operation that puts the
microwave oven into off mode, because
power may not be consumed by either
option. (Whirlpool, Public Meeting
Transcript, No. 7 at pp. 57-58) PG&E
noted that there may be some small
power demand in the off mode, and
commented that if the power demand
were zero because the
electromechanical control was receiving
no power, then the appliance would
technically be in the disconnected mode
and not the off mode. PG&E
subsequently noted that there is no clear
distinction between off mode and
disconnected mode, especially in
situations where a device is equipped
with a manual on/off switch. (PG&E,
Public Meeting Transcript, Notice, No. 7
at pp. 58-59)

ASAP stated that DOE’s definition of
off-mode is stretching the interpretation
of the statutory language, and did not
agree that zero power (e.g. plugged in
but turned off with a switch) would
necessarily indicate disconnected mode
rather than off mode. ASAP asserted
that the language regarding off mode
was placed into law to clarify
definitions for consumers and
manufacturers, and to facilitate DOE in
setting standards for products that were
not off when consumers thought they
were off. (ASAP, Public Meeting
Transcript, No. 7 at pp. 60-61)
Additionally, ASAP inquired whether it
is correct that testing is required for a
device with off mode capability even
though there is no reporting
requirement or standard. (ASAP, Public
Meeting Transcript, No. 7 at pp. 77-79)

The Joint Comment further stated that
the October 2008 TP NOPR erred in
stating that a microwave oven with a
manual power on/off switch would not
be in off mode when the switch was in
the off position because the switch’s
physical gap to the main power supply
has interrupted the electrical
connection. The Joint Comment asserted
that this interpretation is not required
by law, which only refers to a product
“connected to a main power source”,
and term “connected” should be
satisfied by the product being plugged
into a power source. (Joint Comment,
No. 11 at p. 2) The Joint Comment noted
that the significance of distinguishing
the off mode is limited in the test
procedure rulemaking, but more
important in the efficiency standard
rulemakings that address off mode. The
Joint Comment also stated that products
with hard-off switches should be

accounted for in the off mode condition,
and such a design option would allow
consumers to reduce energy use and
increase their overall energy savings.
According to the Joint Comment, DOE’s
“mischaracterization” of the off-mode
definition will discourage
manufacturers from reintroducing
mechanical switches that could reduce
or eliminate off-mode power
consumption from their products. (Joint
Comment, No. 11 at p. 3)

DOE examined the issue of how to
classify a microwave oven that is
plugged in to the main power supply
but is not consuming energy due to the
presence of an on/off switch. DOE first
reviewed the discussion provided in
annex A of IEC Standard 62301 CDV;
according to section A.2, disconnected
mode is included as a mode definition
because many products are removed by
users from mains power sources for
substantial periods of time. DOE
interprets this condition to refer to the
power cord being unplugged from the
power source. Section A.2 further states
that “[a] product may have several off
modes or it may have no off mode.
Switches on products that are labeled as
power, on/off or standby may not reflect
the mode classification based on the
actual functions active in that mode.”
Although this statement does not
definitively establish a means by which
to treat the presence of a power or on/
off switch, DOE infers it to mean that
products equipped with such switches
can operate in off or standby mode(s),
depending on what components may
remain energized with the switch in the
“off” position. However, this discussion
is silent on whether activation of an on/
off switch can place the product in
disconnected mode. Considering section
A.2 in total, DOE concludes that
disconnected mode for microwave
ovens would be associated only with the
removal of the power cord from the
power source. Based on this review and
acknowledging that classification of an
on/off switch as operating in off mode
in the absence of other energy use
associated with standby mode would
encourage manufacturers to provide
such an energy-saving feature, DOE
revises its determination proposed in
the October 2008 TP NOPR and
tentatively concludes that zero energy
consumption due to activation of an on/
off switch would be indicative of off
mode rather than a disconnected mode.

In response to ASAPs question of
whether testing would be required for a
device with off mode capability even
though there is no reporting
requirement or standard, DOE notes, as
discussed in section III.B, that any
representations as to the standby and off
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mode energy consumption for
microwave ovens would need to be
based upon results generated under the
applicable provisions of this test
procedure.

Finally, DOE is proposing to define
active mode as the condition in which
the energy-using product “is connected
to a mains power source, has been
activated, and provides one or more
main functions,” with the additional
clarification that “delay start mode is a
one off user initiated short duration
function that is associated with an
active mode.” DOE notes that IEC
Standard 62301 CD2 provided
additional clarification that “delay start
mode is a one off user initiated short
duration function that is associated with
an active mode.” IEC Standard 62301
CDV eliminated this clarification;
however, in response to comments on
IEC Standard 62301 CD2 that led to IEC
Standard 62301 CDV, IEC stated that
delay start mode is a “one-off” function
of limited duration, which suggests that
IEC does not consider it as part of
standby mode although no conclusion is
made as to whether it would be
considered part of active mode.

DOE is tentatively proposing to
consider delay start mode as part of
active mode because it is a condition of
finite duration that is user-initiated and
uniquely associated with a cooking
cycle. DOE determined that cooking or
warming of food would be considered
active mode functions as well. DOE
does not believe that it has sufficient
information on the remainder of the
conditions specified by AHAM as part
of active mode for microwave ovens to
determine whether the conditions
should be classified as such under the
proposed definition of active mode.
However, DOE believes that many of
these functions may not persist for an
indefinite time and, therefore, would
not be considered part of standby mode
or off mode. DOE invites information
and comments on specific functions that
would be associated with microwave
oven active mode.

DOE also notes that section 3.9 of IEC
Standard 62301 CDV defines
disconnected mode, as “the status in
which all connections to mains power
sources of the energy using product are
removed or interrupted.” IEC Standard
62301 CDV also adds a note that
common terms such as “unplugged” or
“cut off from mains” also describe this
mode, and that this mode is not part of
the low power mode category. DOE
believes that there would be no energy
use in a “disconnected mode,” and
therefore is not proposing a definition or
testing methods for such a mode in the

DOE test procedure for microwave
ovens.

F. Specifications for the Test Methods
and Measurements for Microwave Oven
Standby Mode and Off Mode Testing

DOE noted in the October 2008 TP
NOPR that, because IEC Standard 62301
is written to provide a certain degree of
flexibility so that the test standard can
be used to measure standby mode and
off mode power for most household
electrical appliances (including
microwave ovens), it does not specify
the test method for measuring the power
consumption in cases in which the
measured power is not stable. Section
5.3.2 of IEC Standard 62301 states that
“[i]f the power varies over a cycle (i.e.,
a regular sequence of power states that
occur over several minutes or hours),
the period selected to average power or
accumulate energy shall be one or more
complete cycles in order to get a
representative average value.” 73 FR
62134, 62141 (Oct. 17, 2008). For the
October 2008 TP NOPR, DOE
investigated the possible regular
sequences of power states for
microwave ovens in order to propose
clarifying language to IEC Standard
62301 that would provide accurate and
repeatable test measurements. DOE’s
testing of standby power led it to
propose the test period in cases in
which the power is not stable as “a 12-
hour + 30-second period” to assure
comparable and valid results. Id.

AHAM and Whirlpool agreed with
DOE’s conclusion that a 12-hour test
period would measure all possible
configurations for a 12-hour clock, but
commented that such an approach is
impractical and costly and would be a
constraint on resources, including
laboratory space and time. (Whirlpool,
Public Meeting Transcript, No. 7 at pp.
70-71; AHAM, Public Meeting
Transcript, No. 7 at pp. 69-70)
Whirlpool commented that running a
12-hour test would be a huge drain on
facilities and would require substantial
investment to expand those facilities,
adding that their testing is done on the
production line in order to assure
product quality. (Whirlpool, Public
Meeting Transcript, No. 7 at pp. 70-71)
AHAM and Whirlpool commented that
the test period of 12 hours + 30 seconds
should only apply to displays where the
power consumption varies within the
number of segments lit, such as LEDs.
(Whirlpool, No. 10 at p. 3; AHAM, No.
8 at p. 3) ASAP also questioned if the
12-hour test would be required for all
units, or whether it would just be for
units with LED displays. (ASAP, Public
Meeting Transcript, No. 7 at pp. 74—45)
ASAP requested responses from

manufacturers about the difficulty in
obtaining a representative standby
power measurement due to the clock
start time, and asked if it is possible to
use a shorter interval that could be
multiplied to obtain the equivalent of a
12-hour measurement. (ASAP, Public
Meeting Transcript, No. 7 at p. 72)

AHAM and Whirlpool also disagreed
with DOE’s statement that the proposed
test procedure “obviates the need for a
specific starting time, which could not
be ensured for microwave ovens that
have an automatic power-down feature.”
AHAM and Whirlpool commented that
IEC Standard 62301 states that a
product’s standby power should be
measured in its low power state, so if a
display powers down, then the
microwave oven should be allowed to
stabilize until the unit powers down,
and then standby power is measured.
AHAM and Whirlpool stated that the
benefit of a 12-hour test is unclear, as
there is no need to capture power usage
during the power down mode. (AHAM,
No. 8 at p. 3; Whirlpool, No. 10 at p. 4)
AHAM also commented that if a
microwave oven powers down, the
display would no longer be powered, so
the starting clock time does not matter.
(AHAM, Public Meeting Transcript, No.
7 at p. 69)

The Joint Comment responded to
AHAM’s comments, stating that since
there is no assurance regarding the
length of time a unit with power down
capability might require to power down
to a stable state, the Joint Comment
supports DOE’s approach of a 12-hour
test period, which would more
realistically capture standby energy use
by measuring the energy consumed in
standby both before and after the device
powers down. The Joint Comment also
stated that it is open to considering a
shorter test cycle as long as comparative
testing shows that energy use is the
same. Absent such testing, The Joint
Comment supports DOE’s proposal for a
12 hour + 30 second test period where
the unit’s power consumption is not
stable. (Joint Comment, No. 11 at p. 4)

Whirlpool and AHAM stated that the
number of segments of 7-segment LEDs
lit over 12 hours can be averaged, and
there are 10-minute periods that are
representative of the 12-hour cycle,
which DOE should consider using
instead of the 12-hour cycle. Whirlpool
added that using these 10-minute
periods would yield the same results as
taking a 12-hour average, but would be
much faster. (Whirlpool, Public Meeting
Transcript, No. 7 at pp. 72-73; AHAM,
Public Meeting Transcript, No. 7 at p.
69) GE supported a 10-minute test for
establishing a baseline, and agreed that
a 12-hour test of three of each model is
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difficult. (GE, Public Meeting
Transcript, No. 7 at pp. 71-72) AHAM
and Whirlpool proposed the following
method for determining standby power
on a unit with a display:

If the appliance has a clock that is
displayed in Standby Mode and the
clock does not result in any power
fluctuations, standby power will be
measured for at least 10 minutes. If the
appliance has a clock that is displayed
in Standby Mode and changes in the
display segments affects the power
measurements, the clock will be set to
allow the testing to begin at 3:33 and the
unit stabilized as specified above.
Average or accumulated energy (based
on Section 5.3.2 of IEC 62301 2007 CD2,
see below) will be measured from 3:33
through 3:42 (10 full minutes) following
the general conditions for measurement
outlined in Section 4 of IEC 62301 Ed.2
CD2. This specific 10 minute interval
provides the same average number of
display segments as a 12-hour
measurement period (14.6). (AHAM, No.
8 at p. 3; Whirlpool, No. 10 at p. 4)

ASAP suggested setting the clock at
1:11 for the standby power test. (ASAP,
Public Meeting Transcript, No. 7 at p.
68) As noted above, the Joint Comment

stated that it is open to considering a
shorter test cycle as long as comparative
testing shows that energy use is the
same, and absent such testing, the Joint
Comment supports DOE’s proposal for a
12 hour + 30 second test period where
the unit’s power consumption is not
stable. (Joint Comment, No. 11 at p. 4)
DOE investigated tests method to
determine standby power over a shorter
period than 12 hours. DOE first
evaluated using 18 different clock
display times to produce a standby
power measurement representative of a
12-hour cycle, as discussed in appendix
5B of the November 2007 ANOPR
technical support document (TSD).
Using this method, the standby power
consumption and line voltage are
measured as the clock is cycled through
all the possible digit combinations (in
terms of active elements) and then a
regression analysis is performed to
quantify the impact of the number of lit
elements (by digit) and voltage on
power consumption. The results were
then integrated across the number of
minutes that each active element
combination is “on” through the course
of the 12 hours. As noted in chapter 5
of the November 2007 ANOPR TSD, the

results for average standby power
consumption using the methodology
described above produced results that
were within 1 to 2 percent of the 12
hour test results.

For this SNOPR, DOE also
investigated whether a single 10-minute
measurement period with a starting
clock time of 3:33, as suggested by
AHAM and Whirlpool, would be a
reasonable proxy for the 12-hour
standby power measurement in the
event that power consumption is not
stable. DOE analysis indicates that the
proportion of time that each possible
number of segments in a 7-segment LED
display that are lit over the 10-minute
time period from 3:33 to 3:42 is
representative of the distribution of lit
segments over a 12-hour period with an
arbitrary starting time. This suggests
that the 10-minute test period starting at
3:33 would produce average standby
power measurements that are
comparable to average standby power
measured over 12 hours. Table 1 shows
the comparison of average standby
power measured for 11 units in DOE’s
microwave oven test sample using the
18-point, and 10-minute methodologies
as compared to the 12-hour test.

TABLE 1—COMPARISON OF METHODOLOGIES FOR MEASURING MICROWAVE OVEN STANDBY POWER

12-Hour Method 18-Point Method 10-Minute Method
Test Unit Display type Standby Standby Percent Standby Percent
watts” watts* difference watts* difference
1.567 1.552 —-0.99 1.592 1.60
1.571 1.560 —-0.70 1.5654 —1.08
1.812 1.812 0.03 1.801 —0.61
1.490 1.475 —0.96 1.492 0.17
1.859 1.847 —-0.60 1.874 0.84
3.788 3.798 0.26 3.818 0.81
3.641 3.642 0.04 3.606 —0.95
1.802 1.796 —-0.35 1.797 -0.32
1.825 1.820 -0.25 1.816 —-0.47
3.185 3.177 -0.27 3.290 *3.28
5.600 5.611 0.20 5.607 0.13

* Standby power measurements are scaled to normalize the supply power to 120.0 volts.
**For this test, the supply power was significantly different than 120.0 volts. Therefore, DOE believes the scaling of the measured standby
power and thus the percentage difference from the 12-hour standby power measurement are not valid.

Within DOE’s limited test sample, the
average standby power measured over
the specified 10-minute test period
agrees within 2 percent with average
standby power measured over 12 hours.
Therefore, DOE tentatively concludes
that a 10-minute measurement period
with a starting time of 3:33 provides a
valid measure of standby energy use for
those microwave ovens with power
consumption varying according to the
time displayed on the clock. DOE
proposes in today’s SNOPR to specify
that, for microwave ovens for which
standby power consumption is not

stable, the clock display shall be set at
3:33 at the conclusion of the
stabilization period and the test period
shall be 10 minutes.

DOE recognizes that both the 18-point
and 10-minute approaches for
accelerated standby testing offer the
possibility that a microwave oven could
be programmed to alter its behavior
when such a test is detected in order to
minimize measured standby power
consumption. For example, a
microwave oven could be programmed
to turn off its cooking sensors and/or
dim its display only during the display

times associated with the 18
measurement points or between display
times 3:33 and 3:42.

DOE notes that the microwave oven
test procedure is designed to provide a
measurement consistent with
representative average consumer use of
the product, even if the test conditions
and/or procedures may not themselves
all be representative of average
consumer use (e.g. a display of only 3:33
to 3:42). DOE’s proposal reflects the
statutory requirement, and the
Department’s longstanding view, that
the overall objective of the test
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procedure is to measure the product’s
energy consumption during a
representative average use cycle or
period of use. 42 U.S.C. 6293(b)(3).
Further, the test procedure requires
specific conditions during testing that
are designed to ensure repeatability
while avoiding excessive testing
burdens. Although certain test
conditions specified in the test
procedure may deviate from
representative use, such deviations are
carefully designed and circumscribed in
order to attain an overall calculated
measurement of the energy
consumption during representative use.
Thus, it is—and has always been—
DOE’s view that products should not be
designed such that the energy
consumption drops during test
condition settings in ways that would
bias the overall measurement to make it
unrepresentative of average consumer
use. DOE proposes to address this issue
through this test procedure and related
certification requirements. Accordingly,
DOE’s proposed language both (1)
makes explicit in the regulatory text the
Department’s long held interpretation
that the purpose of the test procedure is
to measure representative use and (2)
proposes a specific mechanism—the
waiver process—as a mandatory
requirement for all products for which
the test procedure would not properly
capture the energy consumption during
representative use.

DOE seeks comment on this proposed
language to address products equipped
with controls or other features that
modify the operation of energy-using
components during testing. The
language does not identify specific
product characteristics that could make
the test procedure unsuitable for testing
certain products (e.g. modification of
operation based on display time) but
rather describes such characteristics
generally, in order to assure that the
language can apply to any potential
features that would yield measurements
unrepresentative of the product’s energy
consumption during a representative
use cycle.

Regarding test burden, DOE believes
that the number of units to be tested
according to the sampling requirements
in 10 CFR 430.24(i) is reasonable and,
with a 5-minute stabilization period and
a 5-minute or 10-minute test time
depending on whether the standby
power consumption is stable, would not
substantially add to manufacturer test
burden and would allow manufacturers
that conduct testing on the production
line in order to assure product quality
to continue to do so.

G. Other Issues

DOE proposed in the October 2008 TP
NOPR to change the value of a
conversion factor, used in the
microwave oven active mode
calculations to correct an erroneous
value. 73 FR 62134, 62141—-42 (Oct. 17,
2008). AHAM and Whirlpool supported
DOE’s proposed technical correction to
the conversion factor. (AHAM, No. 8 at
p. 4; Whirlpool, No. 10 at p. 4) Because
the active mode provisions were
removed from the microwave oven test
procedure in the final rule published
elsewhere in today’s Federal Register,
the need for the technical correction is
obviated and no such amendments are
proposed in today’s SNOPR.

H. Compliance With Other EPCA
Requirements

Section 323(b)(3) of EPCA requires
that test procedures shall be reasonably
designed to produce test results which
measure energy efficiency, energy use or
estimated annual operating cost of a
covered product during a representative
average use cycle or period of use. Test
procedures must also not be unduly
burdensome to conduct. (42 U.S.C.
6293(b)(3))

DOE stated in the October 2008 TP
NOPR that it believes that the
incorporation of clauses regarding test
conditions and methods in IEC Standard
62301, along with the modifications
described above, would satisfy this
requirement. DOE also noted that the
proposed amendments to the DOE test
procedure incorporate a test standard
that is widely used and accepted
internationally to measure standby
power in standby mode and off mode.
Based on DOE testing and analysis of
IEC Standard 62301, DOE determined in
the October 2008 TP NOPR that the
proposed amendments to the microwave
oven test procedure produce standby
mode and off mode average power
consumption measurements that
represent an average use cycle both for
cases in which the measured power is
stable and when the measured power is
unstable (i.e., varies over a cycle). DOE
also stated that the test methods and
equipment that the amendments would
require for measuring standby power in
microwave ovens do not differ
substantially from the test methods and
equipment in the then-current DOE test
procedure for measuring microwave
oven cooking efficiency, and therefore
manufacturers would not be required to
make a major investment in test
facilities and new equipment. For these
reasons, DOE concluded in the October
2008 TP NOPR that the amended test
procedure would produce test results

that measure the power consumption of
a covered product during a
representative average use cycle as well
as annual energy consumption, and that
the test procedure would not be unduly
burdensome to conduct. 73 FR 62134,
62142 (Oct. 17, 2008).

For similar reasons to those stated
above, the proposed amendments in
today’s SNOPR to measure the standby
and off mode power consumption of
microwave ovens would also not require
manufacturers to make major
investments in test facilities and new
equipment and would not be unduly
burdensome to conduct. In addition,
today’s SNOPR proposes a significantly
shorter test duration than the 12 hours
that was proposed in the October 2008
TP NOPR.

IV. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, 58 FR
51735 (Oct. 4, 1993). Accordingly, this
action was not subject to review under
the Executive Order by the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,”’67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE’s
procedures and policies may be viewed
on the Office of the General Counsel’s
Web site (http://www.gc.doe.gov). DOE
reviewed today’s proposed rule under
the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003.

In conducting this review, DOE first
determined the potential number of
affected small entities. The Small
Business Administration (SBA)
considers an entity to be a small
business if, together with its affiliates, it
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employs fewer than the threshold
number of workers specified in 13 CFR
part 121 according to the North
American Industry Classification
System (NAICS) codes. The SBA’s Table
of Size Standards is available at:
http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd
tablepdf.pdf. The threshold number for
NAICS classification 335221, Household
cooking appliance manufacturers,
which includes microwave oven
manufacturers, is 750 employees. DOE
surveyed the AHAM member directory
to identify manufacturers of microwave
ovens. In addition, as part of the
appliance standards rulemaking, DOE
asked interested parties and AHAM
representatives within the microwave
oven industry if they were aware of any
small business manufacturers. DOE
consulted publicly available data,
purchased company reports from
sources such as Dun & Bradstreet, and
contacted manufacturers, where needed,
to determine if they meet the SBA’s
definition of a small business
manufacturing facility and have their
manufacturing facilities located within
the United States. Based on this
analysis, DOE understands that only
multinational companies with more
than 750 employees, and their wholly
owned subsidiaries, exist in this
industry. As a result, DOE does not
expect any small businesses to be
impacted by the proposed rule.

For these reasons, DOE tentatively
concludes and certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. DOE seeks comment on this
certification and will transmit the
certification and supporting statement
of factual basis to the Chief Counsel for
Advocacy of the SBA for review under
5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) which
has been approved by OMB under
control number 1910-1400. Public
reporting burden for compliance
reporting for energy and water
conservation standards is estimated to
average 30 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate, or any other aspect of this data

collection, including suggestions for
reducing the burden, to DOE (see
ADDRESSES) and by e-mail to
Christine ]. Kymn@omb.eop.gov.
Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

D. Review Under the National
Environmental Policy Act of 1969

In this proposed rule, DOE proposes
test procedure amendments that it
expects will be used to develop and
implement future energy conservation
standards for microwave ovens. DOE
has determined that this rule falls into
a class of actions that are categorically
excluded from review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and DOE’s
implementing regulations at 10 CFR part
1021. Specifically, this rule amends an
existing rule without changing its
environmental effect and, therefore, is
covered by the Categorical Exclusion in
10 CFR part 1021, subpart D, paragraph
A5. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. 64 FR 43255 (August 4,
1999). The Executive Order requires
agencies to examine the constitutional
and statutory authority supporting any
action that would limit the
policymaking discretion of the States,
and to carefully assess the necessity for
such actions. The Executive Order also
requires agencies to have an accountable
process to ensure meaningful and timely
input by State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
that it will follow in developing such
regulations. 65 FR 13735. DOE
examined this proposed rule and
determined that it would not preempt
State law and would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. EPCA governs and

prescribes Federal preemption of State
regulations as to the test procedures that
are the subject of today’s proposed rule.
States can petition DOE for a waiver of
such preemption to the extent, and
based on criteria, set forth in EPCA. (42
U.S.C. 6297) Executive Order 13132
requires no further action.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation specifies the following: (1)
The preemptive effect, if any; (2) any
effect on existing Federal law or
regulation; (3) a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
the retroactive effect, if any; (5)
definitions of key terms; and (6) other
important issues affecting clarity and
general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this proposed
rule meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish estimates of
the resulting costs, benefits, and other
effects on the national economy. (2
U.S.C. 1532(a), (b)) UMRA also requires
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a Federal agency to develop an effective
process to permit timely input by
elected officers of State, local, and
Tribal governments on a proposed
“significant intergovernmental
mandate.” UMRA requires an agency
plan for giving notice and opportunity
for timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect such
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. (The policy is also available at
http://www.gc.doe.gov). Today’s
proposed rule contains neither an
intergovernmental mandate nor a
mandate that may result in an
expenditure of $100 million or more in
any year, so these requirements do not
apply.

H. Review Under the Treasury and

General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.
Today’s proposed rule would have no
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this regulation
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s SNOPR and concluded that it is
consistent with applicable policies in
the OMB and DOE guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA a Statement
of Energy Effects for any proposed
significant energy action. The definition
of a “significant energy action” is any
action by an agency that promulgated or
is expected to lead to promulgation of
a final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use if the proposal were
to be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s regulatory
action is not a significant regulatory
action under Executive Order 12866.
Moreover, it would not have a
significant adverse effect on the supply,
distribution, or use of energy. The
Administrator of OIRA also did not
designate the proposed rule as a
significant energy action. Therefore, it is
not a significant energy action.
Accordingly, DOE has not prepared a
Statement of Energy Effects.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the DOE
Organization Act (Pub. L. 95-91), DOE
must comply with section 32 of the
Federal Energy Administration Act of
1974 (Pub. L. 93-275), as amended by
the Federal Energy Administration
Authorization Act of 1977 (FEAA; Pub.
L. 95-70) (15 U.S.C. 788). Section 32
essentially provides that, where a
proposed rule authorizes or requires use
of commercial standards, the
rulemaking must inform the public of
the use and background of such
standards. In addition, section 32(c)
requires DOE to consult with the
Attorney General and the Chairman of
the Federal Trade Commission (FTC)
concerning the impact of the
commercial or industry standards on
competition.

The proposed rule incorporates
testing methods contained in sections 4
and 5 of the commercial standard, IEC
Standard 62301. DOE has evaluated this
standard and is unable to conclude

whether it fully complies with the
requirements of section 32(b) of the
FEAA, i.e., whether it was developed in
a manner that fully provides for public
participation, comment, and review.
DOE will consult with the Attorney
General and the Chairman of the FTC
about the impact on competition of
using the methods contained in this
standard before prescribing a final rule.

V. Public Participation
A. Attendance at Public Meeting

The time, date, and location of the
public meeting are listed in the DATES
and ADDRESSES sections at the beginning
of this SNOPR. To attend the public
meeting, please notify Ms. Brenda
Edwards at (202) 586—2945. As
explained in the ADDRESSES section,
foreign nationals visiting DOE
Headquarters are subject to advance
security screening procedures.

B. Procedure for Submitting Requests To
Speak

Anyone who has an interest in today’s
notice, or who represents a group or
class of persons with an interest in these
issues, may request an opportunity to
make an oral presentation at the public
meeting. Such persons may hand-
deliver requests to speak to the address
shown in the ADDRESSES section at the
beginning of this SNOPR between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Requests may
also be sent by mail or e-mail to: Ms.
Brenda Edwards, U.S. Department of
Energy, Building Technologies Program,
Mailstop EE-2], 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, or Brenda.Edwards@ee.doe.gov.
Persons who wish to speak should
include in their request a computer
diskette or CD in WordPerfect, Microsoft
Word, PDF, or text (ASCII) file format
that briefly describes the nature of their
interest in this rulemaking and the
topics they wish to discuss. Such
persons should also provide a daytime
telephone number where they can be
reached.

DOE requests persons selected to be
heard to submit an advance copy of
their statements at least one week before
the public meeting. DOE may permit
persons who cannot supply an advance
copy of their statement to participate, if
those persons have made advance
alternative arrangements with the
Building Technologies Program.
Requests to give an oral presentation
should ask for such alternative
arrangements.
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C. Conduct of Public Meeting

DOE will designate a DOE official to
preside at the public meeting and may
also use a professional facilitator to aid
discussion. The meeting will not be a
judicial or evidentiary-type public
hearing, but DOE will conduct it in
accordance with section 336 of EPCA
(42 U.S.C. 6306). A court reporter will
be present to record the proceedings and
prepare a transcript. DOE reserves the
right to schedule the order of
presentations and to establish the
procedures governing the conduct of the
public meeting. After the public
meeting, interested parties may submit
further comments on the proceedings as
well as on any aspect of the rulemaking
until the end of the comment period.

DOE will conduct the public meeting
in an informal conference style. DOE
will present summaries of comments
received before the public meeting,
allow time for presentations by
participants, and encourage all
interested parties to share their views on
issues affecting this rulemaking. Each
participant will be allowed to make a
prepared general statement (within time
limits determined by DOE), before the
discussion of specific topics. DOE will
permit other participants to comment
briefly on any general statements. At the
end of all prepared statements on each
specific topic, DOE will permit
participants to clarify their statements
briefly and comment on statements
made by others.

Participants should be prepared to
answer DOE’s and other participants’
questions. DOE representatives may also
ask participants about other matters
relevant to this rulemaking. The official
conducting the public meeting will
accept additional comments or
questions from those attending if time
permits. The presiding official will
announce any further procedural rules
or modification of the above procedures
that may be needed for the proper
conduct of the public meeting.

DOE will make the entire record of
this proposed rulemaking, including the
transcript from the public meeting,
available for inspection at the U.S.
Department of Energy, 950 L’Enfant
Plaza, SW., Suite 600, Washington, DC
20024, (202) 586-9127, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Copies of the
transcript are available for purchase
from the transcribing reporter.

D. Submission of Comments

DOE will accept comments, data, and
information regarding the proposed rule
before or after the public meeting, but
no later than the date provided at the

beginning of this SNOPR. Comments,
data, and information submitted to
DOE’s e-mail address for this
rulemaking should be provided in
WordPerfect, Microsoft Word, PDF, or
text (ASCII) file format. Interested
parties should avoid the use of special
characters or any form of encryption,
and wherever possible comments
should include the electronic signature
of the author. Comments, data, and
information submitted to DOE via mail
or hand delivery should include one
signed original paper copy. No
telefacsimiles (faxes) will be accepted.

According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: One copy of
the document that includes all of the
information believed to be confidential,
and one copy of the document with that
information deleted. DOE will make its
own determination as to the
confidential status of the information
and treat it accordingly.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include the
following: (1) A description of the items;
(2) whether and why such items are
customarily treated as confidential
within the industry; (3) whether the
information is generally known by or
available from other sources; (4)
whether the information was previously
made available to others without
obligation concerning its
confidentiality; (5) an explanation of the
competitive injury to the submitting
person that would result from public
disclosure; (6) when such information
might lose its confidential character due
to the passage of time; and (7) why
disclosure of the information would be
contrary to the public interest.

E. Issues on Which DOE Seeks Comment

Although comments are welcome on
all aspects of this rulemaking, DOE is
particularly interested in receiving
comments and views of interested
parties on the following issues:

1. Covered Products

DOE invites comment on the proposal
to clarify the definition of a “microwave
oven” provided in 10 CFR 430.2 to cover
microwave ovens with or without
thermal elements designed for surface
browning of food as well as combination
microwave ovens (i.e., microwave ovens
that incorporate convection features and
possibly other cooking means). DOE
also welcomes comment on the proposal
that the same testing procedures and
calculations can be applied to each of
these types of microwave ovens, and

whether there are additional standby
and off modes or other product features
for each particular type of microwave
oven that would require separate testing
procedures. (See Section III.A.)

2. Cooking Efficiency Test Load

DOE welcomes comment on test
procedures and methods for the active
mode cooking efficiency that address
the concerns with repeatability and
consistency of test results. DOE also
welcomes consumer usage data on
representative food loads, as well as
data indicating how changes to the test
load would affect the measured EF and
on the repeatability of such test results.
DOE will consider such information in
its separate rulemaking to develop new
methods of measuring microwave oven
active mode cooking efficiency. (See
section IT1.C.)

3. Incorporation of IEC Standard 62301

DOE invites comment on the
adequacy of IEC Standard 62301 to
measure standby mode and off mode
power for microwave ovens in general,
and on the suitability of incorporating
into DOE regulations the specific
provisions described in section III.D.

4. Mode Definitions

DOE seeks comment on its proposed
definitions of standby mode, off mode,
and active mode, which are based on
the language in IEC Standard 62301
CDV. DOE also seeks comment on
specific functions that would be
classified as standby, off, and active
modes. (See section IILLE.)

5. Test Cycle

DOE seeks comment on its proposed
clarification to IEC Standard 62301, in
which DOE specifies a test period of 10
minutes with an initial clock display
time of 3:33 for microwave ovens for
which the measured power is not stable,
and the test burden associated with
such testing requirements. (See section
1LF.)

6. Test Procedure Waivers for Products
for Which Test Measurements Are Not
Representative

DOE seeks comment on the proposed
language requiring petition for waivers
to address products equipped with
controls or other features that modify
the operation of energy using
components during the energy test. DOE
seeks comment on whether more
specific definition could or should be
provided to define either the product
characteristics that would make the test
procedure unsuitable for use or to
define representative average use. (See
section IIL.F.)
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VI. Approval of the Office of the
Assistant Secretary

The Assistant Secretary of DOE’s
Office of Energy Efficiency and
Renewable Energy has approved
publication of today’s Supplemental
Notice of Proposed Rulemaking.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental Relations, Small
businesses.

Issued in Washington, DC, on July 9, 2010.
Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons stated in the
preamble, DOE proposes to amend part
430 of chapter II of title 10, Code of
Federal Regulations, to read as set forth
below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

2. Section 430.2 is amended by
revising the definition for “Microwave
oven” to read as follows:

* * * * *

Microwave oven means a class of
kitchen ranges and ovens comprised of
household cooking appliances
consisting of a compartment designed to
cook or heat food by means of
microwave energy, including
microwave ovens with or without
thermal elements designed for surface
browning of food and combination
ovens.

* * * * *

3. Section 430.23 is amended by
adding paragraph (i)(13) to read as
follows:

§430.23 Test procedures for the
measurement of energy and water
consumption.

(i) * % %

(13) The energy test procedure is
designed to provide a measurement
consistent with representative average
consumer use of the product, even if the
test conditions and/or procedures may
not themselves all be representative of
average consumer use (e.g. specified
display times). If (1) a product contains
energy consuming components that
operate differently during the prescribed
testing than they would during
representative average consumer use

and (2) applying the prescribed test to
that product would evaluate it in a
manner that is unrepresentative of its
true energy consumption (thereby
providing materially inaccurate
comparative data), the prescribed
procedure may not be used. Examples of
products that cannot be tested using the
prescribed test procedure include those
products that can exhibit operating
parameters (e.g. display wattage) for any
energy using component that are not
predictably varying functions of
operating conditions or control inputs—
such as when a display is automatically
dimmed when test conditions or test
settings are reached. A manufacturer
wishing to test such a product must
obtain a waiver in accordance with the
relevant provisions of 10 CFR part 430.
* * * * *

4. Appendix I to Subpart B of Part 430
is amended:

a. By adding a note after the heading;

b. In section 1. Definitions, by:

1. Redesignating sections 1.1 through
1.4 as sections 1.2 through 1.5;

2. Redesignating section 1.5 as section
1.7;

3. Redesignating sections 1.6 through
1.8 as sections 1.9 through 1.11;

4. Redesignating sections 1.9 and 1.10
as sections 1.14 and 1.13, respectively;

5. Adding new sections 1.1, 1.6, 1.8,
and 1.12;

c. In section 2. Test Conditions, by:

1. Revising sections 2.1.3, 2.2.1, 2.5,
and 2.6;

2. Adding new sections 2.2.1.1,
2.2.1.2, and 2.9.1.3; and

d. In section 3. Test Methods and
Measurements, by revising sections
3.1.1,3.1.1.1, 3.1.2, 3.1.3, 3.1.3.1, 3.2.3,
and 3.3.13.

The additions and revisions read as
follows:

Appendix I to Subpart B of Part 430-
Uniform Test Method for Measuring the
Energy Consumption of Conventional
Ranges, Conventional Cooking Tops,
Conventional Ovens, and Microwave
Ovens

Note: All representations related to standby
mode and off mode energy consumption of
microwave ovens made after [DATE 180
DAYS AFTER DATE OF PUBLICATION OF
THE TEST PROCEDURE FINAL RULE IN
THE FEDERAL REGISTER]| must be based on
results generated under this test procedure
(i.e., sections 2.1.3, 2.2.1, 2.5, 2.9.1.3, 3.1.3,
3.2.3, and 3.3.13 of this appendix I).
Determination of compliance with any
energy conservation standard for standby and
off mode made after [DATE 3 YEARS AFTER
DATE OF PUBLICATION OF ANY
MICROWAVE OVEN STANDARDS FINAL
RULE] must also be based on results
generated under this test procedure.

* * * * *

1. Definitions
* * * * *

1.1 Active mode means the condition in
which a microwave oven is connected to a
mains power source, has been activated, and
provides one or more main functions. Delay
start mode is a one off user-initiated short
duration function that is associated with an
active mode.

* * * * *

1.6 IEC 62301 refers to the test standard
published by the International
Electrotechnical Commission, titled
“Household electrical appliances—
Measurement of standby power,” Publication
62301 First Edition 2005-06. (Incorporated
by reference, see §430.3)

* * * * *

1.8 Off mode means the condition in
which a microwave oven is connected to a
mains power source and is not providing any
standby mode or active mode function and
where the mode may persist for an indefinite
time.

* * * * *

1.12 Standby mode the condition in
which a microwave oven is connected to a
mains power source and offers one or more
of the following user-oriented or protective
functions which may persist for an indefinite
time: (1) To facilitate the activation of other
modes (including activation or deactivation
of active mode) by remote switch (including
remote control), internal sensor, or timer; (2)
continuous functions, including information
or status displays (including clocks) or
sensor-based functions. A timer is a
continuous clock function (which may or
may not be associated with a display) that
provides regular scheduled tasks (e.g.
switching) and that operates on a continuous
basis.

* * * * *
2. Test Conditions
* * * * *

2.1.3 Microwave ovens. Install the
microwave oven in accordance with the
manufacturer’s instructions and connect to
an electrical supply circuit with voltage as
specified in Section 2.2.1. The microwave
oven shall also be installed in accordance
with Section 5, Paragraph 5.2 of IEC 62301
(incorporated by reference; see §430.3). A
watt meter shall be installed in the circuit
and shall be as described in Section 2.9.1.3.
* * * * *

2.2.1 Electrical supply.

2.2.1.1 Voltage. Maintain the electrical
supply to the conventional range,
conventional cooking top, and conventional
oven being tested at 240/120 volts except that
basic models rated only at 208/120 volts shall
be tested at that rating. Maintain the voltage
within 2 percent of the above specified
voltages. For microwave oven testing,
maintain the electrical supply to the
microwave oven at 120/240 volts and 60
hertz. Maintain the electrical supply for
microwave oven testing within 1 percent of
the specified voltage and frequency.

2.2.1.2  Supply voltage waveform. For the
microwave oven testing, maintain the
electrical supply voltage waveform as
indicated in Section 4, Paragraph 4.4 of IEC
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62301 (incorporated by reference; see
§430.3).

* * * * *

2.5 Ambient room air temperature.
During the test, maintain an ambient room air
temperature, Tg, of 77°£9° F (25°+5° C) for
conventional ovens and cooking tops, or as
indicated in Section 4, Paragraph 4.2 of IEC
62301 (incorporated by reference; see §430.3)
for microwave ovens, as measured at least 5
feet (1.5 m) and not more than 8 feet (2.4 m)
from the nearest surface of the unit under test
and approximately 3 feet (0.9 m) above the
floor. The temperature shall be measured
with a thermometer or temperature
indicating system with an accuracy as
specified in Section 2.9.3.1.

2.6 Normal nonoperating temperature.
All areas of the appliance to be tested shall
attain the normal nonoperating temperature,
as defined in Section 1.7, before any testing
begins. The equipment for measuring the
applicable normal nonoperating temperature
shall be as described in Sections 2.9.3.1,
2.9.3.2,2.9.3.3, and 2.9.3.4, as applicable.

* * * * *

2.9.1.3 Standby mode and off mode watt
meter. The watt meter used to measure
standby mode and off mode shall have a
resolution as specified in Section 4,
Paragraph 4.5 of IEC 62301 (incorporated by
reference; see §430.3). The watt meter shall
also be able to record a “true” average power
as specified in Section 5, Paragraph 5.3.2(a)
of IEC 62301.

* * * * *

3. Test Methods and Measurements

3.1 Test methods.

3.1.1 Conventional oven. Perform a test
by establishing the testing conditions set
forth in Section 2, “TEST CONDITIONS,” of
this Appendix, and adjust any pilot lights of
a conventional gas oven in accordance with
the manufacturer’s instructions and turn off
the gas flow to the conventional cooking top,
if so equipped. Before beginning the test, the
conventional oven shall be at its normal
nonoperating temperature as defined in
Section 1.7 and described in Section 2.6. Set
the conventional oven test block W,
approximately in the center of the usable
baking space. If there is a selector switch for
selecting the mode of operation of the oven,
set it for normal baking. If an oven permits
baking by either forced convection by using
a fan, or without forced convection, the oven
is to be tested in each of those two modes.
The oven shall remain on for at least one
complete thermostat “cut-off/cut-on” of the
electrical resistance heaters or gas burners
after the test block temperature has increased
234 °F (130 °C) above its initial temperature.

3.1.1.1 Self-cleaning operation of a
conventional oven. Establish the test
conditions set forth in Section 2, “TEST
CONDITIONS,” of this Appendix. Adjust any
pilot lights of a conventional gas oven in
accordance with the manufacturer’s
instructions and turn off the gas flow to the
conventional cooking top. The temperature of
the conventional oven shall be its normal
nonoperating temperature as defined in
Section 1.7 and described in Section 2.6.
Then set the conventional oven’s self-
cleaning process in accordance with the

manufacturer’s instructions. If the self-
cleaning process is adjustable, use the
average time recommended by the
manufacturer for a moderately soiled oven.
* * * * *

3.1.2 Conventional cooking top. Establish
the test conditions set forth in Section 2,
“TEST CONDITIONS,” of this Appendix.
Adjust any pilot lights of a conventional gas
cooking top in accordance with the
manufacturer’s instructions and turn off the
gas flow to the conventional oven(s), if so
equipped. The temperature of the
conventional cooking top shall be its normal
nonoperating temperature as defined in
Section 1.7 and described in Section 2.6. Set
the test block in the center of the surface unit
under test. The small test block, W», shall be
used on electric surface units of 7 inches (178
mm) or less in diameter. The large test block,
W3, shall be used on electric surface units
over 7 inches (177.8 mm) in diameter and on
all gas surface units. Turn on the surface unit
under test and set its energy input rate to the
maximum setting. When the test block
reaches 144 °F (80 °C) above its initial test
block temperature, immediately reduce the
energy input rate to 25%5 percent of the
maximum energy input rate. After 15+0.1
minutes at the reduced energy setting, turn
off the surface unit under test.

* * * * *

3.1.3 Microwave oven.

3.1.3.1 Microwave oven test standby
mode and off mode power. Establish the
testing conditions set forth in Section 2,
“TEST CONDITIONS,” of this Appendix. For
microwave ovens that drop from a higher
power state to a lower power state as
discussed in Section 5, Paragraph 5.1, Note
1 of IEC 62301 (incorporated by reference;
see §430.3), allow sufficient time for the
microwave oven to reach the lower power
state before proceeding with the test
measurement. Follow the test procedure as
specified in Section 5, Paragraph 5.3 of IEC
62301. For units in which power varies as a
function of displayed time in standby mode,
set the clock time to 3:33 at the end of the
stabilization period specified in Section 5,
Paragraph 5.3, and use the average power
approach described in Section 5, Paragraph
5.3.2(a), but with a single test period of 10
minutes +0/-2 sec. If a microwave oven is
capable of operation in either standby mode
or off mode, as defined in Sections 1.12 and
1.8, respectively, or both, test the microwave
oven in each mode in which it can operate.
* * * * *

3.2.3 Microwave oven test standby mode
and off mode power. Make measurements as
specified in Section 5, Paragraph 5.3 of IEC
62301 (incorporated by reference; see
§430.3). If the microwave oven is capable of
operating in standby mode, measure the
average standby mode power of the
microwave oven, Psg, in watts as specified in
Section 3.1.3.1. If the microwave oven is
capable of operating in off mode, measure the
average off mode power of the microwave
oven, Porr, as specified in Section 3.1.3.1.

* * * * *

3.3.13 Record the average standby mode

power, Psg, for the microwave oven standby
mode, as determined in Section 3.2.3 for a

microwave oven capable of operating in
standby mode. Record the average off mode
power, Pogr, for the microwave oven off
mode power test, as determined in Section
3.2.3 for a microwave oven capable of
operating in off mode.

[FR Doc. 2010-17775 Filed 7-21-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0323; Airspace
Docket No. 10—-ANE-106]

Proposed Establishment of Class E
Airspace; Lancaster, NH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E Airspace at Lancaster,
NH, to accommodate a new Area
Navigation (RNAV) Global Positioning
System (GPS) Special Standard
Instrument Approach Procedure (SIAP)
serving the Weeks Medical Center. This
action would enhance the safety and
airspace management of Instrument
Flight Rules (IFR) operations within the
National Airspace System.

DATES: Comments must be received on
or before September 7, 2010.

ADDRESSES: Send comments on this rule
to: U. S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001; Telephone: 1-800—
647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2010-0323; Airspace Docket No. 10—
ANE-106, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Richard Horrocks, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5588.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
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reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2010-0323; Airspace Docket No. 10—
ANE-106) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2010-0323; Airspace
Docket No. 10-ANE-106.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov/
airports_airtraffic/air_traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p.m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Lancaster, NH to
provide controlled airspace required to
support the special SIAPs for Weeks
Medical Center. The existing Class E
airspace extending upward from 1,200
feet above the surface would be
modified for the safety and management
of IFR operations by lowering the base
of controlled airspace to 700 feet above
the surface.

Class E airspace designations are
published in Paragraph 6005 of FAA
order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in Subtitle VII, Part,
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would establish Class E airspace at
Weeks Medical Center, Lancaster, NH.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND CLASS E AIRSPACE
AREAS; AIR TRAFFIC SERVICE
ROUTES; AND REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, effective
September 15, 2009, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANE NH E5 Lancaster, NH [New]
Weeks Medical Center, NH

(Lat. 44°29°07” N., long. 71°33’17” W.)
Point in Space Coordinates

(Lat. 44°29’33” N., long. 71°34'41” W.)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the Point in Space Coordinates (lat.
44°29'33” N., long. 71°34’41” W.) serving the
Weeks Medical Center.

Issued in College Park, Georgia, on July 13,
2010.
Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2010-17952 Filed 7-21-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0321; Airspace
Docket No. 10-ANE-104]

Proposed Establishment of Class E
Airspace; Wolfeboro, NH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E Airspace at Wolfeboro,
NH, to accommodate a new Area
Navigation (RNAV) Global Positioning
System (GPS) Special Standard
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Instrument Approach Procedure (SIAP)
serving Huggins Hospital. This action
would enhance the safety and airspace
management of Instrument Flight Rules
(IFR) operations within the National
Airspace System.

DATES: Comments must be received on
or before September 7, 2010.
ADDRESSES: Send comments on this rule
to: U. S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey, SE., Washington, DC
20590-0001; Telephone: 1-800—647—
5527; Fax: 202—493-2251. You must
identify the Docket Number FAA-2010—
0321; Airspace Docket No. 10-ANE—
104, at the beginning of your comments.
You may also submit and review
received comments through the Internet
at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Richard Horrocks, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5588.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2010-0321; Airspace Docket No. 10—
ANE-104) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Comments wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2010-0321; Airspace
Docket No. 10-~ANE—-104.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A

report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov/
airports_airtraffic/air_traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal Holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, room 210, 1701
Columbia Avenue, College Park, Georgia
30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Advisory circular No. 11-2A, Notice of
Proposed Rulemaking distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Wolfeboro, NH to
provide controlled airspace required to
support the special SIAPs for Huggins
Hospital. The existing Class E airspace
extending upward from 1,200 feet above
the surface would be modified for the
safety and management of IFR
operations by lowering the base of the
controlled airspace to 700 feet above the
surface.

Class E airspace designations are
published in Paragraph 6005 of FAA
order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant

rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in subtitle VII, part,
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would establish Class E airspace at
Huggins Hospital, Wolfeboro, NH.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND CLASS E AIRSPACE
AREAS; AIR TRAFFIC SERVICE
ROUTES; AND REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, effective
September 15, 2009, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANE NH E5 Wolfeboro, NH [New]
Huggins Hospital, NH
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http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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(Lat. 43°34’56” N., long. 71°1206” W.)
Point in Space Coordinates

(Lat. 43°35"15” N., long. 71°1119” W.)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the Point in Space Coordinates (lat.
43°35'15” N, long. 71°11'19” W.) serving the
Huggins Hospital.

Issued in College Park, Georgia, on July 13,
2010.
Mark D. Ward,
Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.
[FR Doc. 2010-17954 Filed 7-21-10; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 38, 39, and 40
RIN 3038-AC91

Business Continuity and Disaster
Recovery

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is proposing a rule that
would establish standards for recovery
and resumption of trading and clearing
operations by designated contract
markets (“DCMs”) and registered
derivatives clearing organizations
(“DCOs”) that the Commission
determines to be critical financial
markets or core clearing and settlement
organizations in the event of a wide-
scale disruption affecting such entities’
trading or clearing operations. These
proposed standards would require such
entities to maintain business continuity
and disaster recovery resources
sufficient to meet a same-day recovery
time objective for trading and clearing,
and maintain geographic dispersal of
infrastructure and personnel sufficient
to enable achievement of a same-day
recovery time objective, in the event of
a wide-scale disruption. The proposed
amendments also revise application
guidance and acceptable practices under
the Core Principles for DCMs relating to
business continuity and disaster
recovery matters that would harmonize
acceptable practices for DCMs and
DCOs.

DATES: Comments must be received on
or before August 23, 2010.

ADDRESSES: Comments should be sent to
David Stawick, Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581. Comments may

be submitted via e-mail at
BCDR@cftc.gov. “Business Continuity
and Disaster Recovery” must be in the
subject field of responses submitted via
e-mail, and clearly indicated on written
submissions. Comments may also be
submitted at http://
www.regulations.gov. All comments
must be submitted in English, or if not,
accompanied by an English translation.

FOR FURTHER INFORMATION CONTACT:
Robert B. Wasserman, Associate
Director, Division of Clearing and
Intermediary Oversight, 202—418-5092,
rwasserman@cftc.gov; David Taylor,
Special Counsel, Division of Market
Oversight, 202—418-5488,
dtaylor@cftc.gov; Jocelyn Partridge,
Special Counsel, Division of Clearing
and Intermediary Oversight, 202—418-
5926, jpartridge@cftc.gov; or Cody J.
Alvarez, Attorney Advisor, Division of
Market Oversight, 202—418-5404,
calvarez@cftc.gov; Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION:
I. Background
A. Introduction

While the experience of the
Commission is that DCMs and DCOs
registered with it maintain adequate
business continuity and disaster
recovery (“BC-DR”) programs, the
Commission believes that additional
regulatory steps should be taken to
further improve the resiliency and
recovery capabilities of registered
entities, particularly those organizations
which meet the financial sector’s
accepted definitions of “critical
financial markets” and “core clearing
and settlement organizations.”* These
accepted definitions come from the
Interagency Paper on Sound Practices to
Strengthen the Resilience of the U.S.
Financial System, commonly known as
the “White Paper,” that was issued by
the Board of Governors of the Federal
Reserve System (“Fed”), the Department
of the Treasury (“Treasury”), and the
Securities and Exchange Commission
(“SEC”) in 2003.2 Although the
Commission did not participate in the
issuance of the White Paper, the
Commission has determined that it
would be appropriate to apply standards

1 See infra note 2.

268 FR 17809 (April 11, 2003). The White Paper
considers new risks present in the post-September
11 environment, addresses steps needed to
strengthen the overall resilience of the U.S.
financial system in the event of a wide-scale
disruption, and is the principal source of common
business continuity and disaster recovery standards
applicable across the U.S. financial sector.

analogous to those set forth in the White
Paper to DCMs and DCOs.3

B. Standards Established by Regulators
of Comparable Financial Entities

The White Paper explained that
critical financial markets are those
markets that provide the means for
financial institutions to adjust their cash
and securities positions and those of
their customers in order to manage
liquidity, market, and other risks to
their organizations, and provide support
for the provision of a wide range of
financial services to U.S. businesses and
consumers. The White Paper defined
“critical financial markets” as “markets
for [(1)] federal funds, foreign exchange,
and commercial paper; [(2)] U.S.
government and agency securities; and
[(3)] corporate debt and equity
securities.” 4 “Core clearing and
settlement organizations” are those that
(a) provide clearing and settlement
services for critical financial markets, or
(b) act as large-value payment systems
operators and present systemic risk
should they be unable to perform.5 This
proposal would apply these White
Paper standards to futures markets
related to the aforementioned
instruments and extend it to futures
markets for essential physical
commodities.

The Commission believes that some of
the registered entities regulated by the
Commission may be “critical financial
markets” or “core clearing and
settlement organizations.” They provide
the means for financial institutions to
adjust their financial positions and
those of their customers in order to
manage liquidity, market, and other
risks, and provide support for provision
of a wide range of financial services to
U.S. businesses and consumers. Their
products include futures on U.S.
government and agency securities,
equity indexes, foreign exchange and
physical commodities that comprise
critical components of the world
financial system. For these reasons, it
might present unacceptable risks to the
U.S. financial system if these entities
were to become inoperative and
unavailable for an extended period of
time for any reason up to and including
a wide-scale disruption. The ability of
critical financial markets and core
clearing and settlement organizations to
recover and resume trading and clearing
promptly in the event of a wide-scale

3 Because there are no Derivatives Transaction
Facilities (“DTEFs”) currently registered with the
Commission, the Commission has chosen to refrain
from similarly modifying any regulations or
guidance applicable to DTEFs at this time.

4 See 68 FR at 17811.

5 See id. at 17811.


http://www.regulations.gov
http://www.regulations.gov
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disruption is important to the U.S.
economy.

The White Paper calls for core
clearing and settlement organizations to
have the capacity to meet a same-day
recovery time objective (“RTQ”); that is,
the capacity to recover and resume
clearing and settlement activities within
the business day on which the
disruption occurs.® Further, the White
Paper recognizes that the ability to meet
a same-day RTO during a wide-scale
disruption requires an appropriate level
of geographic diversity between primary
and backup sites, with the latter as far
away as necessary to avoid being subject
to the same set of risks as the primary
site. Backup sites should not rely on the
same transportation,
telecommunications, power, water, or
other critical infrastructure components
as the primary location. In addition,
operation of the backup site should not
be impaired by a wide-scale evacuation
at, or the inaccessibility of staff that
service, the primary site. Therefore, the
White Paper calls for core clearing and
settlement organizations to maintain
backup facilities that are a significant
distance away from their primary
facilities, a distance sufficient to address
the risk that a wide-scale disruption
could make the organization’s labor
pool across the entire metropolitan or
other geographic area of the primary site
(including adjacent communities
economically integrated with it)
unavailable to support achievement of
the organization’s RTO.”

While the White Paper defines critical
financial markets, it establishes an RTO
only for core clearing and settlement
organizations. The Policy Statement:
Business Continuity Planning for
Trading Markets issued by the
Securities and Exchange Commission
(“SEC Policy Statement”) establishes an
RTO and a geographic dispersal of
disaster recovery resources requirement
for U.S. securities markets.8 The SEC
Policy Statement recognizes that U.S.
securities markets collectively
constitute critical financial markets. It
establishes a next-day, rather than same-
day, RTO for securities markets because
securities trading is “relatively fungible
across markets,” since most securities
are traded on more than one market.® As
a result, if trading on one securities

6 The White Paper also mentions, as an
aspirational “overall goal,” an RTO of two hours for
core clearing and settlement organizations.

7 See generally, White Paper, 68 FR at 17813.

8 See 68 FR 56656 (October 1, 2003) (Release No.
34-48545; File No. S7-17-03).

9 We understand that an exception to this general
observation is the listing and trading of certain
index option products that may be subject to
exclusive licensing arrangements.

market were incapacitated, that trading
could be shifted to one or more of the
other securities markets. By contrast,
trading of futures is generally not
fungible across markets. The geographic
dispersal requirement for securities
markets set in the SEC Policy Statement
is the same as that set forth in the White
Paper for core clearing and settlement
organizations.

C. Applicable Provisions of the
Commodity Exchange Act

The Commodity Exchange Act (“CEA”
or “Act”) provides for the protection of
the “public interest” through a system of
effective self-regulation of trading
facilities, clearing systems and markets
participants under Commission
oversight. As specifically set forth in the
Act, ensuring the integrity of the futures
markets and the avoidance of systemic
risk are critical functions of the
Commission.1% Accordingly, the
Commission believes that this proposal
relating to BC-DR standards is essential
for the proper functioning of the futures
markets and the U.S. financial system.

The BC-DR requirements currently
applicable to DCMs are set forth in Core
Principle 6, Emergency Authority (“Core
Principle 6”),1* Core Principle 9,
Execution of Transactions (“Core
Principle 97),12 and Part 38 of the
Commission’s Regulations. The BC-DR
requirements currently applicable to
DCOs are set forth in Core Principle I,
System Safeguards (“Core Principle
1”) 13 and Part 39 of the Commission’s
Regulations. Pursuant to these
provisions, DCMs and DCOs are
required to have appropriate emergency
authority, emergency procedures,
backup facilities, and disaster recovery
plans. Such entities must also ensure
the proper functioning, adequate
capacity, and security of their
automated trading and clearing systems,
and conduct adequate testing and
review of those systems.

With respect to DCMs, Core Principle
6, Emergency Authority, requires DCMs
to adopt rules providing for the exercise
of emergency authority. The
Application Guidance set forth in
Appendix B to Part 38 of the
Commission’s Regulations relating to
Core Principle 6 notes that this
authority should allow the DCM to

10 Section 3(b), 7 U.S.C. 5(c). Congress gave the
Commission broad authority in Section 8a(5) of the
Act, 7 U.S.C. 12a(5), to make and promulgate rules,
such as those contained in this Proposal, that are
reasonably necessary to prevent disruptions to
market integrity, ensure the financial integrity of
futures and options transactions and promote the
avoidance of systemic risk.

117 U.S.C. 7(d)(6).

127 U.S.C. 7(d)(9).

137 U.S.C. 7a-1(c)(2)(D).

“intervene as necessary to maintain
markets with fair and orderly trading as
well as procedures for carrying out the
intervention.” 24 Core Principle 9,
Execution of Transactions, also requires
DCMs to “provide a competitive, open,
and efficient market and mechanism for
executing transactions.” Consistent with
Core Principle 9, DCMs are required to
periodically test and review automated
systems to ensure proper system
functioning, adequate capacity, and
security.1®

With respect to DCOs, Core Principle
1, System Safeguards, requires DCOs to
maintain “a program of oversight and
risk analysis to ensure that the
automated systems of the [DCO]
function properly and have adequate
capacity and security.” It also requires
DCOs to “maintain emergency
procedures and a plan for disaster
recovery, and to periodically test
backup facilities sufficient to ensure
daily processing, clearing, and
settlement of transactions.” 16

In the near-decade that has passed
since the Act’s Core Principles were
established by the Commodity Futures
Modernization Act of 2000 (“CFMA”),17
historical events have resulted in
substantial and important changes in
BC-DR standards for financial sector
organizations. The events of September
11, 2001, the Northeast regional power
outages of 2003, the economic events of
2008-2009, and the current rise in cyber
threats have resulted in important
lessons learned, and in changed
thinking about how normal financial
institution operations could be
disrupted, and the preparedness
principles that should be followed to
ensure the financial sector’s ability to
recover and resume operations promptly
after a disruption. In light of these
developments, and of the vital
importance of critical financial markets
and core clearing and settlement
organizations to the national economy,
the Commission believes that the
additional, new standards proposed for
those DCMs and DCOs that the
Commission may determine to be
critical financial markets or core
clearing and settlement organizations
are essential to ensure the capacity of
such entities to recover and resume
operations promptly in the event they
are affected by a wide-scale disruption.

14 See Application Guidance set forth in
Appendix B to Part 38 of the Commission’s
Regulations relating to Core Principle 6.

15 See Application Guidance set forth in
Appendix B to Part 38 of the Commission’s
Regulations relating to Core Principle 9.

16 See Section 5b(c)(2)(I) of the Act, 7 U.S.C. 7a—
1(c)(2)(D.

17 See Public Law 106—-554 (December 21, 2000).
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The Commission also believes that, to
better ensure the resiliency of futures
and options trading and the ability of
the industry to respond to current
threats to its operations, the application
guidance and acceptable practices
language concerning BC-DR standards
applicable to all DCMs should be
updated and harmonized with the BC—
DR standards applicable to DCOs. The
proposed amendments to the existing
BC-DR standards for all DCMs also seek
to better explain those standards
through the use of current terms of art
with respect to BC-DR matters. The
Commission believes the approach to
BC-DR standards taken by the White
Paper and the SEC Policy Statement,
particularly with respect to the recovery
time objective and geographic dispersal
requirements needed to provide
resiliency in the event of a wide-scale
disruption, is appropriate for the
Commission to take in adopting
requirements applicable to registered
entities that are critical financial
markets or core clearing and settlement
organizations.

The Commission believes that certain
DCMs and DCOs may be critical
financial markets or core clearing and
settlement organizations. Some DCMs
and DCOs provide the means for
financial institutions to adjust their
financial positions and those of their
customers in order to manage liquidity,
market, and other risks, and provide
support for provision of a wide range of
financial services to U.S. businesses and
consumers. The available products
include futures contracts and related
options on U.S. government and agency
securities, equity indexes, foreign
exchange and physical commodities
that comprise critical components of the
world financial system. For these
reasons, it might present unacceptable
risks to the U.S. financial system if such
DCMs or DCOs were to become
inoperative and unavailable for an
extended period of time for any reason
up to and including a wide-scale
disruption, and their ability to recover
and resume trading and clearing
promptly in the event of a wide-scale
disruption may be critically important
to the U.S. economy. Mitigating
systemic risk through the application of
consistent, same-day RTOs for clearing
and settlement activities across the
nation’s critical financial markets in the
event of a wide-scale disruption may be
important to financial sector resiliency.
Sufficient geographic dispersal of BC—
DR resources, including both technology
and personnel, is an essential means of
ensuring that critical financial markets
and core clearing and settlement

organizations have the ability to recover
and resume trading and clearing within
a same-day RTO.

II. Proposed New Regulation 40.9

The Commission proposes
amendments to Part 40 of its
Regulations as follows: (1) The addition
of new definitions in Regulation 40.1;
(2) adoption of new Regulation 40.9
setting forth same-day RTO and
geographic dispersal requirements for
critical financial markets and core
clearing and settlement organizations;
and (3) the adoption of new Appendix
E providing guidance regarding the
Commission’s determination of critical
financial markets and core clearing and
settlement organizations. The
Commission also proposes to amend the
application guidance provided in
Appendix B to Part 38 and Appendix A
to Part 39 of the Commission’s
regulations to incorporate the new Part
40 requirements.

Five new definitions are proposed to
be added to Regulation 40.1. The terms
defined include “critical financial
market,” “core clearing and settlement
organization,” “relevant area,” “recovery
time objective,” and “wide-scale
disruption.”

Proposed Regulation 40.1(j) would
define “critical financial market” to
mean a DCM that provides the means
for financial institutions to adjust their
financial positions and those of their
customers in order to manage liquidity,
market, and other risks to their
organizations, and provides support for
the provision of a wide range of
financial services to businesses and
consumers in the United States,
particularly including markets whose
trading impacts federal funds, foreign
exchange, commercial paper, U.S.
government and agency securities,
corporate debt, equity securities, or
physical commodities of broad, major
importance to the national or
international economy.

Proposed Regulation 40.1(k) would
define “core clearing and settlement
organization” as a DCO that provides
clearing and settlement services integral
to a critical financial market (or to
multiple DCMs that are critical financial
markets on a collective rather than
individual basis).

Proposed Regulation 40.1(1) would
define “relevant area,” for the purposes
of Part 40, as the metropolitan or other
geographic area within which a critical
financial market or core clearing and
settlement organization has physical
infrastructure or personnel necessary for
it to, as appropriate, (a) conduct
electronic trading, (b) disseminate
market data and provide price reporting,

(c) conduct electronic surveillance and
maintain access to audit trail
information, or (d) conduct activities
necessary to the clearance and
settlement of existing and new
contracts, including communities
economically integrated with, adjacent
to, or within normal commuting
distance of that metropolitan or other
geographic area.

Proposed Regulation 40.1(m) would
define “recovery time objective” as the
time period within which an entity
should be able to achieve recovery and
resumption of, as appropriate, (a)
electronic trading, (b) market data
dissemination and price reporting, (c)
access to audit trail information and
electronic surveillance tools, or (d)
clearing and settlement of existing and
new contracts, after those capabilities
become temporarily inoperable for any
reason up to or including a wide-scale
disruption.

Proposed Regulation 40.1(n) would
define “wide-scale disruption” to mean
an event that causes a severe disruption
or destruction of transportation,
telecommunications, power, water, or
other critical infrastructure components
in a relevant area, or an event that
results in the evacuation or
unavailability of the population in a
relevant area.

Proposed Regulation 40.9(a) would
require any registered entity that the
Commission determines is a critical
financial market or core clearing and
settlement organization to maintain a
disaster recovery plan and BC-DR
resources, including infrastructure and
personnel, sufficient to enable it to
achieve a same-day RTO in the event of
a wide-scale disruption affecting the
relevant area of any of its normal-use
trading or clearing operations.

Proposed Regulation 40.9(b) would
provide that a same-day RTO is one
calling for recovery and resumption of
trading and clearing within the business
day on which the disruption occurs.18

Proposed Regulation 40.9(c) would set
forth the minimal requirements for
geographic dispersal of infrastructure
and personnel needed to meet a same-
day RTO. It would provide that
infrastructure sufficient to enable a
critical financial market or core clearing

18 The same-day RTO is not intended to mandate
the specific response of a particular entity to a
particular disaster. Rather, the objective is intended
to establish the recovery goal that the BC-DR plans
of certain registrants must be designed to meet and,
in turn, the resources that such registrants are
expected to allocate to ensure that they are capable
of achieving the objective. The Commission
recognizes that a wide-scale disruption could occur
near the close of a business day, and would
interpret this requirement in a practical manner in
such an event.
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and settlement organization to meet a
same-day recovery time objective after
interruption of normal trading and
clearing by a wide-scale disruption must
be located outside the relevant area of
the infrastructure the entity normally
relies upon to (a) conduct electronic
trading, (b) disseminate market data and
provide price reporting, (c) conduct
electronic surveillance and maintain
access to audit trail information, or (d)
conduct activities necessary to the
clearance and settlement of existing and
new contracts, and may not rely on the
same critical transportation,
telecommunications, power, water, or
other critical infrastructure components
as the infrastructure the entity normally
relies upon for such activities. It would
also provide that personnel sufficient to
enable the critical financial market or
core clearing and settlement
organization to meet a same-day
recovery time objective, after
interruption of normal trading or
clearing by a wide-scale disruption
affecting the relevant area in which the
personnel the entity normally relies
upon to engage in such activities are
located, must live and work outside that
relevant area, so that they will not be
made unavailable by a wide-scale
evacuation or unavailability of
personnel who live or work in that
relevant area.

Proposed Regulation 40.9(d) would
require every registered entity that the
Commission determines is a critical
financial market or core clearing and
settlement organization to conduct
regular, periodic tests of its business
continuity and disaster recovery plans
and resources and its capacity to
achieve a same-day RTO in the event of
a wide-scale disruption.

New Appendix E to Part 40 would
provide guidance on the process the
Commission will follow, and the factors
it will consider, to determine that a
registered entity is a critical financial
market or a core clearing and settlement
organization. Appendix E would also
describe the notice and opportunity for
comment that the Commission would
provide in this connection.

In connection with its proposal to
adopt new Regulation 40.9, the
Commission has also proposed
conforming amendments to certain
application guidance provisions of
Commission Regulations relating to
various Core Principles. Specifically,
Appendix B to Part 38 and Appendix A
to Part 39 are proposed to be amended
to revise acceptable practices provisions
under Core Principle 6 and Core
Principle 9 in Part 38 and application
guidance under Core Principle I in Part
39, to note that Proposed Regulation

40.9 would govern the obligations of
registered entities that the Commission
determines to be critical financial
markets or core clearing and settlement
organizations, with respect to
maintenance and geographic dispersal
of disaster recovery resources sufficient
to meet a same-day RTO in the event of
a wide-scale disruption. These proposed
revisions would further note that,
therefore, Proposed Regulation 40.9
itself would establish the application
guidance and acceptable practices for
core principle compliance relating to
those matters set forth in Regulation
40.9.

As previously discussed, the
Commission in this proposal would
amend the acceptable practices
provisions for Core Principle 9 set forth
in Appendix B to Part 38, to harmonize
the language of those provisions
regarding BC-DR matters with the
language of the parallel application
guidance provisions for Core Principle I
in Part 39. Moreover, the proposed
revisions would also better explain the
BC-DR standards currently applicable
to DCMs. DCMs that have not been
determined to be critical financial
markets would be subject to the
generally applicable BC-DR
requirements set forth in these
revisions, but would not be required to
comply with the additional obligations
imposed on critical markets by new
Regulation 40.9. The Commission is
aware that proposed legislation pending
before Congress would amend the Act,19
including certain portions that govern
DCMs and DCOs.2° At the time the
Commission approved this proposed
rulemaking, that legislation contained
provisions that would create a new Core
Principle 20, System Safeguards,
explicitly setting forth BC-DR
requirements for all DCMs. In the event
that this pending legislation is enacted
into law, the proposed application
guidance and acceptable practices
provisions relating to Core Principle 9
set forth below may be considered by
the Commission in connection with
creation of application guidance and
acceptable practices provisions relating
to Core Principle 20.

III. Proposed Effective Date

The Commission requests comment
on a reasonable date for the proposed
amendments to become effective.

IV. Solicitation of Comments

The Commission requests comments
on all aspects of the proposed rule

191 U.S.C. 1 et seq.
20 Dodd-Frank Wall Street Reform and Consumer
Protection Act, H.R. 4173, 111th Cong. (2010).

amendments, including the question of
what RTO (e.g., the proposed same-day
RTO or the aspirational two-hour RTO
also mentioned in the White Paper) is
appropriate. As noted above, at the time
that the Commission approved this
proposal, legislation was pending before
Congress that would amend the CEA.
The Commission specifically requests
comment on the effect, if any, the
legislation would have on this proposal.

V. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) requires that Federal agencies,
in proposing rules, consider the impact
of those rules on small businesses.2?
New requirements related to the
proposed rule amendments would fall
on DCMs and DCOs which the
Commission may determine to be
critical financial markets or core
clearing and settlement organizations.
The Commission has previously
determined that DCMs and DCOs are
not small entities for purposes of the
RFA.22 Accordingly, the Commission
does not expect the rules proposed
herein to have a significant economic
impact on any small entities. Therefore,
the Chairman, on behalf of the
Commission, hereby certifies, pursuant
to 5 U.S.C. 605(b), that the actions
proposed to be taken herein will not
have a significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

These proposed rule amendments will
not impose any new recordkeeping or
information collection requirements, or
other collections of information that
require approval of the Office of
Management and Budget under the
Paperwork Reduction Act.23 All
recordkeeping or information collection
requirements relevant to the subject of
this proposed rulemaking, or discussed
herein, already exist under current law.
Accordingly, the Paperwork Reduction
Act does not apply. The Commission
invites public comment on the accuracy
of its estimate that no additional
recordkeeping or information collection
requirements or changes to existing
collection requirements would result
from the amendments proposed herein.

C. Cost-Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its actions before issuing a

215 U.S.C. 601 et seq.

22 See 47 FR 18618 at 18619 (April 30, 1982) with
respect to DCMs, and 66 FR 45604 at 45609 (August
29, 2001) with respect to DCOs.

2344 U.S.C. 3501 et seq.
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new regulation or order under the Act.24
By its terms, Section 15(a) does not
require the Commission to quantify the
costs and benefits of a new rule or to
determine whether the benefits of the
adopted rule outweigh its costs. Rather,
section 15(a) requires the Commission
to “consider the costs and benefits” of a
subject rule. Section 15(a) further
specifies that the costs and benefits of
proposed rules shall be evaluated in
light of five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. In
conducting its analysis, the Commission
may, in its discretion, give greater
weight to any one of the five
enumerated areas of concern and may
determine that, notwithstanding its
costs, a particular rule is necessary or
appropriate to protect the public interest
or to effectuate any of the provisions or
to accomplish any of the purposes of the
Act.?5

As discussed above, the proposed rule
amendments would require DCMs and
DCOs that the Commission determines
to be critical financial markets or core
clearing and settlement organizations to
(1) maintain business continuity and
disaster recovery resources sufficient to
meet a same-day RTO for trading and
clearing, and (2) maintain geographic
dispersal of infrastructure and
personnel sufficient to enable
achievement of a same-day RTO in the
event of a wide-scale disruption. The
Commission cannot fully quantify the
costs that would be borne by such
entities in complying with the proposed
rule amendments, as the Commission
has not yet determined which entities
are critical financial markets or core
clearing or settlement organizations.
Moreover, the cost to comply with the
proposed rule amendments would be
likely to vary depending on the nature
and location of infrastructure and
personnel available to enable
achievement of a same-day RTO that are
presently maintained by each such
entity.

Notwithstanding the potential costs
that could be incurred by DCMs or
DCOs that the Commission determines
to be critical financial markets or core
clearing and settlement organizations in
complying with the proposed rule

247 U.S.C. 19(a).

25 F.g., Fishermen’s Dock Co-op., Inc. v. Brown, 75
F3d 164 (4th Cir. 1996); Center for Auto Safety v.
Peck, 751 F.2d 1336 (DC Cir. 1985) (agency has
discretion to weigh factors in undertaking cost-
benefit analyses).

amendments, the Commission believes
the benefits of the proposed rule
amendments are significant and
important. The ability of critical
financial markets and core clearing and
settlement organizations to recover and
resume trading and clearing promptly in
the event of a wide-scale disruption is
significant to the U.S. economy.
Therefore, the proposed rule
amendments may be crucially important
to sound risk management practices for
such markets, an area of concern that
may deserve great weight in this
connection. As such, they may be
needed to protect market participants
and ensure the continued efficiency,
competitiveness, financial integrity, and
price discovery function of such
markets in the event of a wide-scale
disruption. Accordingly, the
Commission believes that the proposal
is consistent with the Act and would
serve to protect the public interest by
promoting market integrity and the
avoidance of systemic risk.

After considering the costs and
benefits noted above, the Commission
has determined to issue the proposed
rule amendments. The Commission
invites public comment on its
application of the cost-benefit provision.
Commenters are also invited to submit
any data that they may have quantifying
the costs and benefits of the proposed
rule amendments with their comment
letter.

VI. Text of Proposed Amendments
List of Subjects
17 CFR Part 38

Commodity futures, Reporting and
recordkeeping requirements.

17 CFR Part 39

Commodity futures, Consumer
protection, Reporting and recordkeeping
requirements.

17 CFR Part 40

Commodity futures, Reporting and
recordkeeping requirements.

In light of the foregoing, and pursuant
to the authority in the Act, and in
particular Sections 3, 5, 5¢(a) and 8a(5)
of the Act, the Commission hereby
proposes to amend Parts 38, 39, and 40
of Title 17 of the Code of Federal
Regulations as follows:

PART 38—DESIGNATED CONTRACT
MARKETS

1. The authority citation for part 38
continues to read as follows:
Authority: 7 U.S.C. 2, 5, 6, 6¢c, 7, 7a—2 and

12a, as amended by Appendix E of Pub. L.
106-554, 114 Stat. 2763A—-365.

2. Amend Appendix B to Part 38 by
revising paragraph (b) of Core Principle
6; and paragraph (a)(2) and paragraph
(b) of Core Principle 9, to read as
follows:

Appendix B to Part 38—Guidance on,
and Acceptable Practices in,
Compliance With Core Principles

* * * * *

Core Principle 6 of section 5(d) of the Act:
EMERGENCY AUTHORITY * * *

* * * * *

(b) Acceptable practices. Commission
Regulation 40.9 governs the obligations of
designated contract markets that the
Commission has determined to be critical
financial markets with respect to
maintenance and geographic dispersal of
disaster recovery resources sufficient to meet
a same-day recovery time objective in the
event of a wide-scale disruption. Therefore,
Regulation 40.9 itself establishes the
guidance and acceptable practices for core
principle compliance in that respect.

* * * * *

Core Principle 9 of section 5(d) of the Act:
EXECUTION OF TRANSACTIONS * * *
* * * * *

(a]* * %

(2) The board of trade shall:

(i) Establish and maintain a program of risk
analysis and oversight to identify and
minimize sources of operational risk, through
the development of appropriate controls and
procedures;

(ii) Establish and maintain a program of
regular, periodic testing to ensure that all
automated systems used by the board of trade
function properly and have adequate security
and capacity; and

(iii) Establish and maintain emergency
procedures, backup facilities, a disaster
recovery plan, and regular, periodic testing to
ensure timely recovery and resumption of
order processing and trade matching, market
data dissemination and price reporting,
market and trade practice surveillance, and
maintenance of a comprehensive and
accurate audit trail.

* * * * *

(b) Acceptable practices. (1) Testing and
review of automated systems should be
conducted by qualified, independent
professionals. Such qualified independent
professionals may be independent
contractors or employees of the board of
trade, but should not be persons responsible
for development or operation of the systems
being tested. Pursuant to the provisions of
Commission Regulations Sections 1.31 and
1.35, the board of trade must keep records of
all such tests, and make all test results
available to the Commission upon request.

(2) In fulfilling its obligations set forth in
the Application Guidance above with respect
to its automated systems, the board of trade
should follow the guidelines issued by the
International Organization of Securities
Commissions (“IOSCO”) in 1990 (the “IOSCO
Principles”), and adopted by the Commission
on November 21, 1990 (55 FR 48670), as
supplemented and amended, and any similar
guidelines issued by the Commission or its
staff.
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(3) Commission Regulation 40.9 governs
the obligations of registered entities that the
Commission has determined to be critical
financial markets, with respect to
maintenance and geographic dispersal of
disaster recovery resources sufficient to meet
a same-day recovery time objective in the
event of a wide-scale disruption. Therefore,
Regulation 40.9 itself establishes the
guidance and acceptable practices for core
principle compliance in that respect.

* * * * *

PART 39—DERIVATIVES CLEARING
ORGANIZATIONS

3. The authority citation for part 39
continues to read as follows:

Authority: 7 U.S.C. 7b as added by
Appendix E of Pub. L. 106-554, 114 Stat.
2763A-365.

4. Amend Appendix A to Part 39 by
adding a new paragraph 3 after
paragraph 2.b. of the guidance under
Core Principle I, as follows:

Appendix A to Part 39—Application
Guidance and Compliance With Core
Principles

* * * * *

Core Principle I: SYSTEM SAFEGUARDS

* ok %

* * * * *

2.% ® %

b. * * %

3. Commission Regulation 40.9 governs the
obligations of derivatives clearing
organizations that the Commission
determines to be core clearing and settlement
organizations, with respect to maintenance
and geographic dispersal of disaster recovery
resources sufficient to meet a same-day
recovery time objective in the event of a
wide-scale disruption. Therefore, Regulation
40.9 itself establishes the guidance for core
principle compliance in that respect.

* * * * *

PART 40—PROVISIONS COMMON TO
REGISTERED ENTITIES

5. The authority citation for part 40
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 5, 6, 6¢, 7, 7a,
8 and 12a, as amended by Title XIII of the
Food, Conservation and Energy Act of 2008,
Public Law No. 110-246, 122 Stat. 1624 (June
18, 2008).

6. Amend §40.1 by adding paragraphs
(j) through (n) to read as follows:

§40.1 Definitions.

* * * * *

(j) Critical financial market means a
designated contract market that
provides the means for financial
institutions to adjust their financial
positions and those of their customers
in order to manage liquidity, market,
and other risks to their organizations,
and provides support for the provision

of a wide range of financial services to
businesses and consumers in the United
States, particularly including markets
whose trading impacts federal funds,
foreign exchange, commercial paper,
U.S. government and agency securities,
corporate debt, equity securities, or
physical commodities of broad, major
importance to the national and
international economy. Guidance as to
how the Commission will determine
whether a registered entity is a critical
financial market is set forth in
Appendix E to Part 40.

(k) Core clearing and settlement
organization means a derivatives
clearing organization that provides
clearing and settlement services integral
to a critical financial market (or to
multiple designated contract markets
that are critical financial markets on a
collective rather than individual basis).
Guidance as to how the Commission
will determine whether a derivatives
clearing organization is a core clearing
and settlement organization is set forth
in Appendix E to Part 40.

(1) Relevant area means the
metropolitan or other geographic area
within which a critical financial market
or core clearing and settlement
organization has physical infrastructure
or personnel necessary for it to, as
appropriate, conduct electronic trading,
disseminate market data and provide
price reporting, conduct electronic
surveillance and maintain access to
audit trail information, or conduct
activities necessary to the clearance and
settlement of existing and new
contracts; including communities
economically integrated with, adjacent
to, or within normal commuting
distance of that metropolitan or other
geographic area.

(m) Recovery time objective means the
time period within which an entity
should be able to achieve recovery and
resumption of, as appropriate, electronic
trading, market data dissemination and
price reporting, access to audit trail
information and electronic surveillance
tools, or clearing and settlement of
existing and new contracts, after those
capabilities become temporarily
inoperable for any reason up to or
including a wide-scale disruption.

(n) Wide-scale disruption means an
event that causes a severe disruption or
destruction of transportation,
telecommunications, power, water, or
other critical infrastructure components
in a relevant area, or an event that
results in an evacuation or
unavailability of the population in a
relevant area.

7. Add §40.9 to read as follows:

§40.9 Disaster recovery requirements for
critical financial markets and core clearing
and settlement organizations.

(a) Each designated contract market or
derivatives clearing organization that
the Commission determines is a critical
financial market or a core clearing and
settlement organization must maintain a
disaster recovery plan and business
continuity and disaster recovery
resources, including infrastructure and
personnel, sufficient to enable it to
achieve a same-day recovery time
objective in the event that its normal
trading or clearing and settlement
capabilities become temporarily
inoperable for any reason up to and
including a wide-scale disruption.

(b) A same-day recovery time
objective is a recovery time objective
within the same business day on which
normal trading or clearing and
settlement capabilities become
temporarily inoperable for any reason
up to and including a wide-scale
disruption.

(c) To ensure its ability to achieve a
same-day recovery time objective in the
event of a wide-scale disruption, each
designated contract market or
derivatives clearing organization that
the Commission determines is a critical
financial market or a core clearing and
settlement organization must maintain a
degree of geographic dispersal of both
infrastructure and personnel such that:

(1) Infrastructure sufficient to enable
the entity to meet a same-day recovery
time objective after interruption of
normal trading and clearing by a wide-
scale disruption is located outside the
relevant area of the infrastructure the
entity normally relies upon to conduct
electronic trading, disseminate market
data and provide price reporting,
conduct electronic surveillance and
maintain access to audit trail
information, or conduct activities
necessary to the clearance and
settlement of existing and new
contracts, and does not rely on the same
critical transportation,
telecommunications, power, water, or
other critical infrastructure components
the entity normally relies upon for such
activities; and

(2) Personnel sufficient to enable the
entity to meet a same-day recovery time
objective, after interruption of normal
trading or clearing by a wide-scale
disruption affecting the relevant area in
which the personnel the entity normally
relies upon to engage in such activities
are located, live and work outside that
relevant area.

(d) Each registered entity that the
Commission determines is a critical
financial market or core clearing and
settlement organization must conduct
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regular, periodic tests of its business
continuity and disaster recovery plans
and resources and its capacity to
achieve a same-day recovery time
objective in the event of a wide-scale
disruption.

* * * * *

8. Add Appendix E to Part 40 to read
as follows:

Appendix E to Part 40—Guidance on
Critical Financial Market and Core
Clearing and Settlement Organization
Determination

(a) Critical financial market determination.
(1) The Commission may determine, in its
discretion, whether a designated contract
market is a critical financial market. In
making such a determination, the
Commission will evaluate each such entity
on a case-by-case basis, giving consideration
to whether the entity provides the means for
financial institutions to adjust their financial
positions and those of their customers in
order to manage liquidity, market, and other
risks to their organizations, and provides
support for the provision of a wide range of
financial services to businesses and
consumers in the United States; or whether
the entity conducts trading that impacts
Federal funds, foreign exchange, commercial
paper, U.S. government and agency
securities, corporate debt, equity securities,
or physical commodities of broad, major
importance to the national and international
economy. The Commission may also
consider other relevant factors that it finds
important.

(2) The Gommission will notify the
designated contract market that it intends to
undertake a determination with respect to
whether it is a critical financial market. The
entity may provide written data, views, and
arguments relevant to the Commission’s
determination. Any such written data, views,
and arguments shall be filed with the
Secretary of the Commission, in the form and
manner specified by the Commission, within
30 calendar days of receiving notice or
within such other time specified by the
Commission. After prompt consideration of
all relevant information, the Commission will
issue an order directly to the designated
contract market explaining the Commission’s
determination of whether it is a critical
financial market as defined by §40.1(j).

(b) Core clearing and settlement
organization determination. (1) The
Commission may determine, in its discretion,
whether a derivatives clearing organization is
a core clearing and settlement organization.
In making such a determination, the
Commission will evaluate each such entity
on a case-by-case basis, giving consideration
to whether the entity provides clearing and
settlement services integral to a critical
financial market (or to multiple designated
contract markets that are critical financial
markets on a collective rather than individual
basis). The Commission may also consider
other relevant factors that it finds important.

(2) The Commission will notify the
derivatives clearing organization that it
intends to undertake a determination with

respect to whether it is a core clearing and
settlement organization. The entity may
provide written data, views, and arguments
relevant to the Commission’s determination.
Any such written data, views, and arguments
shall be filed with the Secretary of the
Commission, in the form and manner
specified by the Commission, within 30
calendar days of receiving notice or within
such other time specified by the Commission.
After prompt consideration of all relevant
information, the Commission will issue an
order directly to the derivatives clearing
organization explaining the Commission’s
determination of whether it is a core clearing
and settlement organization as defined by
§40.1(k).

Issued in Washington, DC, on July 14,
2010, by the Commission.
David A. Stawick,
Secretary of the Commission.
[FR Doc. 2010-17606 Filed 7-21-10; 8:45 am)]
BILLING CODE P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Docket No. SSA-2007-0092]
RIN 0960-AG72

Amendments to Procedures for Certain
Determinations and Decisions

AGENCY: Social Security Administration.
ACTION: Notice of proposed rulemaking.

SUMMARY: We propose to revise the
procedures for how claimants who
request hearings before administrative
law judges (ALJs) may seek further
review of their fully favorable revised
determinations based on prehearing
case reviews or fully favorable attorney
advisor decisions. We also propose to
notify claimants who receive partially
favorable determinations based on
prehearing case reviews that an ALJ will
still hold a hearing unless all parties to
the hearing tell us in writing that we
should dismiss the hearing requests. We
expect that these changes will simplify
the process and free up scarce
administrative resources that we can
better use to reduce the hearings level
case backlog.

DATES: To ensure that your comments
are considered, we must receive them
no later than September 20, 2010.

ADDRESSES: You may submit comments
by any one of three methods—Internet,
fax, or mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2007-0092 so that we can
associate your comments with the
correct regulation:

Caution: You should be careful to
include in your comments only
information that you wish to make
publicly available. We strongly urge you
not to include in your comments any
personal information, such as Social
Security numbers or medical
information.

1. Internet: We strongly recommend
this method for submitting your
comments. Visit the Federal
eRulemaking portal at http://
www.regulations.gov. Use the Search
function of the Web page to find docket
number SSA-2007-0092 and then
submit your comment. Once you submit
your comment, the system will issue
you a tracking number to confirm your
submission. You will not be able to
view your comment immediately as we
must manually post each comment. It
may take up to a week for your
comment to be viewable.

2. Fax: Fax comments to (410) 966—
2830.

3. Mail: Address your comments to
the Office of Regulations, Social
Security Administration, 137 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401.

Comments are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT:
Joshua Silverman, Office of Regulations,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 594—2128. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800-325-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Background

In most cases, we decide claims for
benefits using an administrative review
process that consists of four levels:
Initial determination, reconsideration,
hearing, and appeal. 20 CFR 404.900
and 416.1400. We make an initial
determination at the first level. A
claimant who is dissatisfied with the
initial determination may request
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reconsideration.? A claimant
dissatisfied with the reconsidered
determination may request a hearing
before an ALJ. Finally, if dissatisfied
with the ALJ’s decision, a claimant may
request that the Appeals Council review
that decision.? After a claimant has
completed these administrative steps
and received our final decision, he or
she may request judicial review of the
final decision in Federal district court.

We handle requests for ALJ hearings
in several ways. Most claimants receive
a decision from an ALJ.3 An ALJ may
hold a hearing and issue a fully
favorable, partially favorable, or
unfavorable decision. An ALJ] may issue
a decision without holding an oral
hearing if the claimant and any other
parties waive their right to appear at a
hearing or if the decision is fully
favorable.

At the ALJ hearing level, there are two
other ways we may issue favorable
determinations or decisions without
holding hearings. A State agency or one
of our components may issue a fully
favorable revised determination under
the prehearing case review process in 20
CFR 404.941 and 416.1441. An attorney
advisor may issue a fully favorable
decision under the attorney advisor
process in 20 CFR 404.942 and
416.1442. These processes help us
adjudicate cases pending at the hearing
level more quickly while preserving
claimants’ right to a hearing before an
ALJ.

Current Prehearing Case Review

The prehearing case review process
allows us to refer a case back to the
component that issued the
determination under review. That
component decides whether to revise its
determination and issue a fully or
partially favorable revised
determination. We may conduct a
prehearing case review if:

1. Additional evidence is submitted;

1For disability claims, ten States participate in a
“prototype” test under 20 CFR 404.906 and
416.1406. In these States, we eliminated the
reconsideration step of the administrative review
process. Claimants and other parties who are
dissatisfied with the initial determinations on their
disability cases may request a hearing before an
ALJ. The ten States are: Alabama, Alaska, California
(Los Angeles North and West Branches), Colorado,
Louisiana, Michigan, Missouri, New Hampshire,
New York, and Pennsylvania.

2We define the words “determination” and
“decision” in 20 CFR 404.901 and 416.1401. At the
initial and reconsideration levels of the
administrative review process, we issue
“determinations.” ALJs issue “decisions,” as does
the Appeals Council when it reviews an ALJ’s
decision.

3 An AL] may also send the case to the Appeals
Council with a recommended decision or dismiss
a request for a hearing. 20 CFR 404.953(c), 404.957,
416.1453(d), and 416.1457.

2. There is an indication that
additional evidence is available;

3. There is a change in the law or
regulations; or

4. There is an error in the file or some
other indication that the prior
determination may be revised.

20 CFR 404.941(b), 416.1441(b).

Our current regulations state that, if
we issue a fully favorable revised
determination, we notify the claimant
and all other parties that the ALJ will
dismiss the hearing request unless a
party requests that the hearing proceed.
The claimant or other party must make
this request in writing within 30 days
after the date we mail the notice of the
revised determination.

If we issue a partially favorable
revised determination, we notify the
claimant and all other parties that we
will continue with the ALJ hearing
unless the claimant and all other parties
agree to dismiss the hearing request.
However, our current regulations do not
specify how the claimant and all other
parties must tell us that they agree to
dismiss this hearing request.

Current Prehearing Decisions by
Attorney Advisors

Attorney advisors in our Office of
Disability Adjudication and Review may
conduct specific prehearing proceedings
and, if appropriate, make fully favorable
decisions based on the record. Attorney
advisors may conduct prehearing
proceedings under circumstances
similar to those under which we
conduct prehearing case reviews. 20
CFR 404.942(b) and 416.1442(b). If an
attorney advisor issues a fully favorable
decision, we wait 30 days before we
dismiss the hearing request. We created
the 30-day period to allow time for a
claimant or other party to ask us to
proceed with the hearing.

Proposed Changes

Our adjudicative experience shows
that claimants who receive a fully
favorable determination or decision
rarely ask us to continue with a hearing.
Our experience shows that claimants
may become confused when they
receive a notice dismissing their request
for a hearing several weeks after they
received a fully favorable determination
or decision on their claim. As a result,
we spend administrative resources: (1)
Processing the dismissals of requests for
hearing because we must wait until the
30-day period ends before we dismiss
the request for hearing; (2) answering
claimants’ questions; and (3) explaining
what the dismissal notice means.

We believe that changing our
procedures would both simplify the
process and free scarce administrative

resources that we can better use to
reduce the hearings level case backlog.
Therefore, we propose to revise the
way claimants can obtain further review
fully favorable and partially favorable
prehearing case review determinations
and fully favorable attorney advisor
decisions. The proposed changes
preserve a claimant’s right to have an
ALJ hearing, even when we have issued
a fully favorable determination or
decision under one of these processes.
As is our current policy, whenever a
claimant or other party seeks further
review of a favorable determination or
decision, we consider the entire case
record and determination or decision.
Further review of a favorable
determination or decision may result in
a determination or decision that is less
favorable or unfavorable to a claimant.

Proposed Procedures for Prehearing
Case Reviews

If we issue a fully favorable revised
determination in the prehearing case
review process, we propose that an ALJ
will dismiss a request for a hearing soon
after the reviewing component issues
the fully favorable determination. The
notice accompanying the ALJ’s order of
dismissal will advise all parties that
they have 60 days from the date they
receive the notice to request that the ALJ
vacate the dismissal of the hearing
request. The administrative law judge
will extend the 60-day time limit if a
party making a request shows that he or
she had good cause for missing the
deadline. If a party timely requests that
the AL]J vacate the dismissal, the ALJ
will vacate the dismissal, reinstate the
request for a hearing, and offer all
parties an opportunity for a hearing.

If we issue a partially favorable
determination in the prehearing case
review process, we propose that an ALJ
will proceed to hold a hearing unless all
parties to the hearing tell us in writing
that they agree to dismiss the hearing
request. If we receive a written
statement(s) agreeing to a dismissal
before an ALJ mails a notice of his or
her decision, we will dismiss the
request for a hearing.

We propose to include these changes
in 20 CFR 404.941, 404.960, 416.1441,
and 416.1460.

Proposed Procedures for Attorney
Advisor Prehearing Decisions

If an attorney advisor issues a fully
favorable decision, we propose to
consider the decision to be a hearing-
level decision, and we will not issue a
notice of dismissal of the hearing
request. We propose that if a party to the
hearing disagrees with the attorney
advisor’s decision for any reason, the
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party will have 60 days after receiving
notice of the decision to request that an
ALJ reinstate the request for a hearing.
The ALJ will extend the 60-day time
limit if the party making the request
shows that he or she had good cause for
missing the deadline. If a party timely
requests that the ALJ reinstate the
request for a hearing, the ALJ will
reinstate the request for a hearing and
offer all parties to the hearing an
opportunity for a hearing. We will
process the fully favorable attorney
advisor’s decision while the hearing
proceeds normally.

We propose to include these changes
in 20 CFR 404.942 and 416.1442.

Other Changes

We propose to change “wholly
favorable” to “fully favorable” in 20 CFR
404.941, 404.948, 416.1441, and
416.1448. We also propose to make
additional changes for clarity in 20 CFR
404.948, 404.960, 416.1448, and
416.1460. These minor changes would
make the language in these sections
consistent with other related sections
but would not alter their meaning.

Finally, if we issue these proposed
rules as final rules, we will review and
determine whether we need to revise
Social Security Ruling 97—-2p, which
explains our current procedures for
prehearing case reviews when new
medical evidence is submitted.

Clarity of These Proposed Rules

Executive Order (E.O.) 12866 requires
each agency to write all rules in plain
language. In addition to your
substantive comments on these
proposed rules, we invite your
comments on how to make them easier
to understand.

For example:

e Would more, but shorter, sections
be better?

e Are the requirements in the rules
clearly stated?

e Have we organized the material to
suit your needs?

e Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rules easier to understand?

¢ Do the rules contain technical
language or jargon that is not clear?

e Would a different format make the
rules easier to understand, e.g., grouping
and order of sections, use of headings,
paragraphing?

When Will We Start To Use These
Rules?

We will not use these rules until we
evaluate public comments and publish
final rules in the Federal Register. All
final rules we issue include an effective

date. We will continue to use our
current rules until that date. If we
publish final rules, we will include a
summary of relevant comments we
received, responses to them, and an
explanation of how we will apply the
new rules.

Regulatory Procedures

Executive Order 12866

We consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, OMB reviewed them.

Regulatory Flexibility Act

We certify that these proposed rules
will not have a significant economic
impact on a substantial number of small
entities because they only affect
individuals. Therefore, the Regulatory
Flexibility Act, as amended, does not
require us to prepare a regulatory
flexibility analysis.

Paperwork Reduction Act

These regulations impose no new
reporting or recordkeeping requirements
and are not subject to OMB clearance.
(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance;
96.006, Supplemental Security Income)

List of Subjects

20 CFR Part 404

Administrative practice and
procedure; Blind, Disability benefits;
Old-Age, Survivors, and Disability
Insurance; Reporting and recordkeeping
requirements; Social Security.

20 CFR Part 416

Administrative practice and
procedure; Aged, Blind, Disability
benefits; Public assistance programs;
Reporting and recordkeeping
requirements; Supplemental Security
Income (SSI).

Michael J. Astrue,
Commissioner of Social Security.

For the reasons set forth in the
preamble, we propose to amend title 20
of the Code of Federal Regulations part
404 subpart J and part 416 subpart N as
set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart J—[Amended]

1. The authority citation for subpart J
of part 404 continues to read as follows:

Authority: Secs. 201(j), 204(f), 205(a), (b),
(d)—(h), and (j), 221, 223(i), 225, and 702(a)(5)
of the Social Security Act (42 U.S.C. 401(j),
404(f), 405(a), (b), (d)—(h), and (j), 421, 423(i),
425, and 902(a)(5)); sec. 5, Pub. L. 97—455, 96
Stat. 2500 (42 U.S.C. 405 note); secs. 5, 6(c)—
(e), and 15, Pub. L. 98-460, 98 Stat. 1802 (42
U.S.C. 421 note); sec. 202, Pub. L. 108—-203,
118 Stat. 509 (42 U.S.C. 902 note).

2. Amend § 404.941 by revising
paragraphs (c), (d), and, (e) to read as
follows:

§404.941 Prehearing case review.
* * * * *

(c) Notice of a prehearing revised
determination. If we revise the
determination in a prehearing case
review, we will mail a written notice of
the revised determination to all parties
at their last known addresses. We will
state the basis for the revised
determination and advise all parties of
the effect of the revised determination
on the request for a hearing.

(d) Effect of a fully favorable revised
determination. If the revised
determination is fully favorable to you,
we will tell you in the notice that an
administrative law judge will dismiss
the request for a hearing. When the
administrative law judge dismisses the
request for a hearing, the notice of
dismissal will tell you that, if you or
another party to the hearing disagrees
with the revised determination for any
reason, you or another party may
request that the administrative law
judge vacate the dismissal and reinstate
your request for a hearing. If you wish
to request that the administrative law
judge vacate the dismissal and reinstate
your hearing request, you must do so
within 60 days after you receive the
dismissal notice. The administrative law
judge will extend the time limit if you
show that you had good cause for
missing the deadline. The
administrative law judge will use the
standards in §404.911 to determine
whether good cause exists. If the request
is timely, an administrative law judge
will vacate the dismissal, reinstate the
request for a hearing, and offer you an
opportunity for a hearing.

(e) Effect of a partially favorable
revised determination. If the revised
determination is partially favorable to
you, we will tell you in the notice what
was not favorable. We will also tell you
that an administrative law judge will
proceed to hold the hearing you
requested unless you and all other
parties to the hearing agree in writing to
dismissal of the request for a hearing. If
we receive the written statement(s)
agreeing to dismissal of the request for
a hearing before an administrative law
judge mails a notice of his or her
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hearing decision, an administrative law
judge will dismiss the request for a
hearing.

3. Amend §404.942 by revising
paragraphs (d), (e) introductory text,
(e)(1), and (£)(3) to read as follows:

§404.942 Prehearing proceedings and
decisions by attorney advisors.
* * * * *

(d) Notice of a decision by an attorney
advisor. If the attorney advisor issues a
fully favorable decision under this
section, we will mail a written notice of
the decision to all parties at their last
known addresses. We will state the
basis for the decision and advise all
parties that, if a party disagrees with the
decision for any reason, the party may
request that an administrative law judge
reinstate the request for a hearing. If a
party wishes to request that the
administrative law judge reinstate the
hearing request, the party must do so
within 60 days after receiving notice of
the decision. The administrative law
judge will extend the time limit if you
show that you had good cause for
missing the deadline. The
administrative law judge will use the
standards in § 404.911 to determine
whether good cause exists. If the request
is timely, an administrative law judge
will reinstate the request for a hearing
and offer you an opportunity for a
hearing.

(e) Effect of an attorney advisor’s
decision. An attorney advisor’s decision
under this section is binding unless—

(1) You or another party to the hearing
submits a timely request that an
administrative law judge reinstate the
request for a hearing under paragraph
(d) of this section;

* * * * *
I .

(3) Make the decision of an attorney
advisor under paragraph (d) of this
section subject to review by the Appeals
Council if the Appeals Council decides
to review the decision of the attorney
advisor anytime within 60 days after the
date of the decision under §404.969.

4. Amend §404.948 by revising the
second sentence of paragraph (a), and
paragraph (b)(1)(ii), to read as follows:

§404.948 Deciding a case without an oral
hearing before an administrative law judge.

(a) Decision fully favorable. * * *
The notice of the decision will state that
you have the right to an oral hearing and
to examine the evidence on which the
ALJ based the decision.

(b) * * *

(1) * Kk %

(ii) You live outside the United States,
you do not inform us that you wish to

appear, and there are no other parties

who wish to appear.
* * * * *

5. Revise §404.960 to read as follows:

§404.960 Vacating a dismissal of a
request for a hearing before an
administrative law judge.

(a) Except as provided in paragraph
(b) of this section, an administrative law
judge or the Appeals Council may
vacate a dismissal of a request for a
hearing if, within 60 days after the date
you receive the dismissal notice, you
request that we vacate the dismissal and
show good cause why we should not
have dismissed the request for a
hearing. The Appeals Council may
decide to vacate a dismissal on its own
initiative within 60 days after we mail
the notice of dismissal. The Appeals
Council will inform you in writing if it
vacates the dismissal.

(b) If an administrative law judge
dismissed your request for a hearing
because you received a fully favorable
revised determination under the
prehearing case review process in
§404.941, but you still wish to proceed
with the hearing, then you must follow
the procedure in § 404.941(d) to request
that an administrative law judge vacate
his or her order dismissing your request
for a hearing.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart N—[Amended]

6. The authority citation for subpart N
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b); sec. 202, Pub. L.
108-203, 118 Stat. 509 (42 U.S.C. 902 note).

7. Amend § 416.1441 by revising
paragraphs (c), (d), and, (e) to read as
follows:

§416.1441 Prehearing case review.

* * * * *

(c) Notice of a prehearing revised
determination. If we revise the
determination in a prehearing case
review, we will mail a written notice of
the revised determination to all parties
at their last known addresses. We will
state the basis for the revised
determination and advise all parties of
the effect of the revised determination
on the request for a hearing.

(d) Effect of a fully favorable revised
determination. If the revised
determination is fully favorable to you,
we will tell you in the notice that an
administrative law judge will dismiss
the request for a hearing. When the

administrative law judge dismisses the
request for a hearing, the notice of
dismissal will tell you that, if you or
another party to the hearing disagrees
with the revised determination for any
reason, you or another party may
request that the administrative law
judge vacate the dismissal and reinstate
your request for a hearing. If you wish
to request that the administrative law
judge vacate the dismissal and reinstate
your hearing request, you must do so
within 60 days after you receive the
dismissal notice. The administrative law
judge will extend the time limit if you
show that you had good cause for
missing the deadline. The
administrative law judge will use the
standards in §416.1411 to determine
whether good cause exists. If the request
is timely, an administrative law judge
will vacate the dismissal, reinstate the
request for a hearing, and offer you an
opportunity for a hearing.

(e) Effect of a partially favorable
revised determination. If the revised
determination is partially favorable to
you, we will tell you in the notice what
was not favorable. We will also tell you
that an administrative law judge will
proceed to hold the hearing you
requested unless you and all other
parties to the hearing agree in writing to
dismissal of the request for a hearing. If
we receive the written statement(s)
agreeing to dismissal of the request for
a hearing before an administrative law
judge mails a notice of his or her
hearing decision, an administrative law
judge will dismiss the request for a
hearing.

8. Amend §416.1442 by revising
paragraphs (d), (e) introductory text,
(e)(1), and (£)(3) to read as follows:

§416.1442 Prehearing proceedings and
decisions by attorney advisors.
* * * * *

(d) Notice of a decision by an attorney
advisor. If the attorney advisor issues a
fully favorable decision under this
section, we will mail a written notice of
the decision to all parties at their last
known addresses. We will state the
basis for the decision and advise all
parties that, if a party disagrees with the
decision for any reason, the party may
request that an administrative law judge
reinstate the request for a hearing. If a
party wishes to request that the
administrative law judge reinstate the
hearing request, the party must do so
within 60 days after receiving notice of
the decision. The administrative law
judge will extend the time limit if you
show that you had good cause for
missing the deadline. The
administrative law judge will use the
standards in §416.1411 to determine
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whether good cause exists. If the request
is timely, an administrative law judge
will reinstate the request for a hearing
and offer you an opportunity for a
hearing.

(e) Effect of an attorney advisor’s
decision. An attorney advisor’s decision
under this section is binding unless—

(1) You or another party to the hearing
submits a timely request that an
administrative law judge reinstate the
request for a hearing under paragraph
(d) of this section;

* * * * *
I .

(3) Make the decision of an attorney
advisor under paragraph (d) of this
section subject to review by the Appeals
Council if the Appeals Council decides
to review the decision of the attorney
advisor anytime within 60 days after the
date of the decision under §416.1469.

* * * * *

9. Amend § 416.1448 by revising the
second sentence of paragraph (a), and
paragraph (b)(1)(ii), to read as follows:

§416.1448 Deciding a case without an oral
hearing before an administrative law judge.

(a) Decision fully favorable. * * *
The notice of the decision will state that
you have the right to an oral hearing and
to examine the evidence on which the
ALJ based the decision.

(b) * * %

(1) * * %

(ii) You live outside the United States,
you do not inform us that you wish to
appear, and there are no other parties
who wish to appear.

* * * * *

10. Revise §416.1460 to read as

follows:

§416.1460 Vacating a dismissal of a
request for a hearing before an
administrative law judge.

(a) Except as provided in paragraph
(b) of this section, an administrative law
judge or the Appeals Council may
vacate a dismissal of a request for a
hearing if, within 60 days after the date
you receive the dismissal notice, you
request that we vacate the dismissal and
show good cause why we should not
have dismissed the request for a
hearing. The Appeals Council may
decide to vacate a dismissal on its own
initiative within 60 days after we mail
the notice of dismissal. The Appeals
Council will inform you in writing if it
vacates the dismissal.

(b) If an administrative law judge
dismissed your request for a hearing
because you received a fully favorable
revised determination under the
prehearing case review process in
§416.1441, but you still wish to proceed
with the hearing, then you must follow

the procedure in §416.1441(d) to
request that an administrative law judge
vacate his or her order dismissing your
request for a hearing.

[FR Doc. 201017896 Filed 7-21-10; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 650
[FHWA Docket No. FHWA-2008-0038]
RIN 2125-AF24

National Tunnel Inspection Standards
AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: The FHWA solicits comments
concerning the establishment of
National Tunnel Inspection Standards
(NTIS). The NTIS would set minimum
tunnel inspection standards that apply
to all tunnels constructed or renovated
with title 23 Federal funds that are
located on public roads and tunnels on
Federal-aid highways. The agency
proposes modeling the NTIS after the
existing National Bridge Inspection
Standards (NBIS) as applicable. The
NTIS would include requirements for
inspection procedures for structural
elements and functional systems,
including mechanical, electrical,
hydraulic and ventilation systems;
qualifications for inspectors; inspection
frequencies; and a National Tunnel
Inventory (NTI).

DATES: Comments must be received on
or before September 20, 2010. Late-filed
comments will be considered to the
extent practicable.

ADDRESSES: Mail or hand deliver
comments to: Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001, or submit electronically at http://
www.regulations.gov, or fax comments
to (202) 493-2251. All comments should
include the docket number that appears
in the heading of this document. All
comments received will be available for
examination and copying at the above
address from 9 a.m. to 5 p.m., e.t.,
Monday through Friday, except Federal
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard or may
print the acknowledgment page that
appears after submitting comments
electronically. Anyone is able to search

the electronic form of all comments in
any one of our dockets by the name of
the individual submitting the comment
(or signing the comment, if submitted
on behalf of an association, business, or
labor union). You may review the U.S.
Department of Transportation’s (DOT)
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70, Pages
19477-78), or you may visit http://
DocketsInfo.dot.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Jesus M. Rohena, P.E., Office of Bridge
Technology, HIBT-10, (202) 366—4593,
or Mr. Robert Black, Office of the Chief
Counsel, HCC-30, (202) 366—1359,
Federal Highway Administration, 1200
New Jersey Ave., SE., Washington, DC
20590-0001. Office hours are from 7:45
a.m. to 4:15 p.m., e.t., Monday through
Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

You may submit or retrieve comments
online through the Federal Docket
Management System at http://
www.regulations.gov. It is available 24
hours each day, 365 days each year.
Electronic submission and retrieval help
and guidelines are available under the
help section of the Web site. An
electronic copy of this document may
also be downloaded by accessing the
Office of the Federal Register’s home
page at http://www.archives.gov and the
Government Printing Office’s Web page
at http://www.gpoaccess.gov/nara.

Background

The safety and security of our
Nation’s tunnels are of paramount
importance to the FHWA. Recognizing
that tunnel owners are not mandated to
inspect tunnels routinely and that
inspection methods vary among entities
that inspect tunnels, the FHWA and the
Federal Transit Administration
developed guidelines for the inspection
of tunnels in 2003. The guidelines,
known as the “Highway and Rail Transit
Tunnel Inspection Manual,” (HRTTIM)
were updated in 2005.1 In addition, the
FHWA developed Tunnel Management
Software to help tunnel owners manage
their tunnel inventory. However, tunnel
owners have not adopted the software
uniformly, and the FHWA recognizes
the limitations of the software.

After investigating the fatal July 2006
suspended ceiling collapse in the
Central Artery Tunnel in Boston,

1The Federal Highway Administration/Federal
Transit Administration “Highway and Rail Transit
Tunnel Inspection Manual,” 2005 edition, is
available in electronic format at: http://
www.fhwa.dot.gov/bridge/tunnel/management/.
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Massachusetts, the National
Transportation Safety Board (NTSB)
stated in its report that, “had the
Massachusetts Turnpike Authority, at
regular intervals between November
2003 and July 2006, inspected the area
above the suspended ceilings in the D
Street portal tunnels, the anchor creep
that led to this accident would likely
have been detected, and action could
have been taken that would have
prevented this accident.” Among its
recommendations, the NTSB suggested
that the FHWA seek legislative authority
to establish a mandatory tunnel
inspection program similar to the NBIS
that would identify critical inspection
elements and specify an appropriate
inspection frequency. Additionally, the
DOT Inspector General (IG), in
testimony before Congress in October
2007, highlighted the need for a tunnel
inspection and reporting system to
ensure the safety of the Nation’s
tunnels, stating that the FHWA “should
develop and implement a system to
ensure that States inspect and report on
tunnel conditions.” Additionally, the IG
stated that “FHWA should move
aggressively on this rulemaking and
establish rigorous inspection standards
as soon as possible.”

The NTIS would implement these
NTSB and IG recommendations. The
FHWA proposes modeling the NTIS
after the existing NBIS, located at 23
CFR 650, Subpart C. The agency
proposes adding the NTIS under
Subpart E of 23 CFR Part 650—Bridges,
Structures, and Hydraulics.

The NTIS would require the proper
safety inspection and evaluation of
tunnels constructed or renovated with
title 23 Federal funds that are located on
public roads and tunnels on Federal-aid
highways. The NTIS are needed to
ensure that all structural, mechanical,
electrical, hydraulic and ventilation
systems, and other major elements of
our Nation’s tunnels are inspected and
tested on a regular basis. The NTIS
would also ensure safety for the surface
transportation users of our Nation’s
highway tunnels, and would make
tunnel inspection standards consistent
across the Nation. Additionally, tunnel
inspections would help protect Federal
investment in such key infrastructure.

Timely tunnel inspection is vital to
uncovering safety problems and
preventing failures. When corrosion or
leakage occur, electrical or mechanical
systems malfunction, or concrete
cracking and spalling signs appear, they
may be symptomatic of dire problems.
The importance of tunnel inspection
was demonstrated in the summer of
2007 in the I-70 Hanging Lake tunnel in
Colorado when a ceiling and roof

inspection uncovered a crack in the roof
that was compromising the structural
integrity of the tunnel. This discovery
prompted the closure of the tunnel for
several months for needed repairs. The
repairs included removal of more than
30 feet of soil fill material from the top
of the tunnel roof, temporary support of
the roof from the inside of the tunnel,
removal of the suspended ceiling, and
the design and construction of a new
slab cast on top of the existing roof to
reinforce and add extra structural
capacity. To accomplish the repair, the
eastbound tube under the cracked roof
was closed to traffic, and the adjacent
westbound tube was converted to a tube
with bi-directional traffic. Even though
the eastbound tunnel was closed for 7
months, and the repair cost
approximately $6 million, the repairs
helped prevent a potential safety
incident.

A preliminary tunnel survey
conducted in 2003 suggests that there
are approximately 350 highway tunnels
in the Nation, although no
comprehensive national inventory for
tunnels currently exists. The FHWA
additionally estimates that tunnels
represent nearly 100 linear miles—
approximately 517,000 linear feet—of
Interstates, State routes, and local
routes. Most of these tunnels range in
age from 51 to 100 years, and some
tunnels were constructed in the 1930s
and 1940s. The FHWA anticipates that
the NTIS would help create a national
inventory of tunnels that would lead to
a more accurate assessment of the
number and condition of tunnels in the
Nation.

Tunnels like the Central Artery tunnel
in Massachusetts, the Lincoln Tunnel in
New York, the Fort McHenry and the
Baltimore Harbor tunnels in Maryland,
just to mention a few, are a vital part of
the national transportation
infrastructure. These tunnels handle a
huge volume of daily traffic. For
example, according to the Port
Authority of New York and New Jersey,
the Lincoln Tunnel carries
approximately 120,000 vehicles per day,
making it the busiest vehicular tunnel in
the world. The Fort McHenry Tunnel
handles a daily traffic volume of more
than 115,000 vehicles. Any disruption
of traffic in these or other highly
traveled tunnels would result in lost
productivity. Because tunnels are vital
to the local, regional, and national
economies, and to our national defense,
it is imperative that these facilities are
properly maintained and inspected to
ensure the safe passage of the traveling
public and goods.

Currently, there is no uniformity with
respect to how frequently tunnels are

inspected. The frequency of tunnel
inspections varies from daily to every 10
years. Some inspectors in colder
climates walk through air ducts on a
daily basis to identify potential icing
problems due to water leakage. Some
inspectors examine mechanical and
electrical equipment on a daily basis,
while others perform such inspections
on a monthly basis. Under the proposed
NTIS, State departments of
transportation (State DOTs) and Federal
agencies owning tunnels would be
responsible for ensuring compliance
with the NTIS for tunnels constructed or
renovated with title 23 Federal funds
that are located on public roads and
tunnels on Federal-aid highways. The
proposed NTIS would require that these
tunnels are inspected routinely, that the
findings of such inspections are
reported to the FHWA, and that
deficiencies are corrected in a timely
manner.

Summary of Comments Received to the
Advance Notice of Proposed
Rulemaking (ANPRM)

The FHWA issued an ANPRM on
November 18, 2008, at 73 FR 68365, to
solicit public comments regarding 14
categories of information related to
tunnel inspections to help FHWA
develop the NTIS. The FHWA received
comments on the docket from 20
commenters, including: 9 State DOTs
(Alaska, California, Massachusetts,
Oregon, Ohio, Pennsylvania, New
Jersey, Florida, and Washington); 1
metropolitan transit authority
(Triborough Bridge and Tunnel
Authority/Metropolitan Transit
Authority Bridges and Tunnels (TBTA/
MTA); 3 engineering consulting firms
(United Technologies Corporation
(UTC), Jacobs Associates, and PB
Americas); 2 private citizens; and 4
organizations (American Society of Civil
Engineers (ASCE), American
Association of State Highway
Transportation Officials (AASHTO),
American Council of Engineering
Companies (ACEC), and National Fire
Protection Association (NFPA)).
Additionally, in a letter to Secretary
LaHood, Congressman Joseph Capuano
of Massachusetts expressed support for
the development of NTIS. Commenters
overwhelmingly supported the
development of NTIS and agree that
FHWA should model the NTIS after the
NBIS.

Discussion of ANPRM Comments
Concerning NTIS
Applicability

In the ANPRM, the FHWA proposed
that the NTIS apply to all Federal-aid
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funded highway tunnels on public roads
in the 50 States, District of Columbia,
and Puerto Rico. In his letter to
Secretary LaHood, Congressman
Capuano asserted that the NTIS should
apply to all highway tunnels, but
recognized that current law may limit
FHWA'’s authority to only Federal-aid
highway tunnels.

Definition of a Tunnel

In the ANPRM, FHWA asked several
questions related to the definition of a
“tunnel,” including what requirements
the FHWA should incorporate into the
definition of a “tunnel,” whether there
should be a minimum length or other
criteria required before a tunnel is
subject to the NTIS, and whether the
FHWA should adopt the AASHTO or
NFPA tunnel definition. In general,
most commenters expressed support for
adoption of the AASHTO tunnel
definition with modifications. Ohio
DOT, PB Americas, TBTA/MTA, Jacobs
Associates, ACEC, and ASCE
commented that the tunnel definition
should include a minimum length. PB
Americas commented that the NTIS
should adopt the AASHTO definition
and add a length requirement of 800
feet. Jacobs Associates indicated that the
agency should consider a minimum
structure length-to-height ratio of three
to define a tunnel. The ASCE expressed
support for a minimum length of 20 feet.
Ohio DOT and ACEC commented the
NTIS should have a length requirement;
however, they did not suggest a length.
The NFPA commented that the
definition of tunnel need not contain a
minimum length; however, tunnels
should be categorized by tunnel length.
The AASHTO, New Jersey DOT, TBTA/
MTA, Washington State DOT, and
Pennsylvania DOT commented the NTIS
should adopt the AASHTO definition of
a tunnel. The ACEC asserted that the
tunnel definition should include
tunnels that have been created by a
group of bridges, airtight structures,
parking, or other facilities built close to
each other.

Inspection Procedures

In the ANPRM, FHWA asked if the
proposed NTIS should adopt the
inspection techniques and standards
described in the HRTTIM. Most
commenters agreed that the NTIS
should either adopt or utilize the
HRTTIM with respect to inspections
and ratings. The ACEC asserted that the
HRTTIM should be adopted, but with
modifications. California DOT (Caltrans)
commented that the HRTTIM needed
significant modifications and, in
particular, noted that the HRTTIM
lacked guidance relative to the

inspection of electrical and mechanical
components and other functional
systems. Accordingly, Caltrans
proposed that the NTIS should consider
States’ existing inspection guidelines.
Ohio DOT objected to the use of the
HRTTIM, but offered no alternative
suggestions.

The FHWA also asked whether
additional sources of inspection
standards should be considered. A
number of commenters, including the
ACEC, PB Americas, ASCE, AASHTO
and others, recommended that the NTIS
develop and require a more element-
level-based rating system. Additionally,
ASCE and Pennsylvania DOT
recommended that the NTIS incorporate
a tunnel sufficiency rating. The New
Jersey DOT stated that for functional
systems, owners should have the
discretion to determine or establish the
type of inspection and frequency. The
AASHTO asserted that inspections
should be routinely conducted at
frequencies based on need, whereas in-
depth inspections should be conducted
as determined by the owner. Several
commenters noted that risk-based
inspection types and frequencies should
be considered. The ASCE commented
that a risk-based approach would
address the inspection needs of
geotechnical aspects of a tunnel. The
Massachusetts Highway Department
(MassHighways) and the ACEC noted
that special inspections should be
triggered based on findings from the
routine inspection. MassHighways
further noted that the actual type of
inspection should be left to the owner’s
discretion, while the ACEC
recommended yearly visual inspections
and in-depth inspections on a 2-year
cycle.

In the ANPRM, FHWA asked if tunnel
inspections should include evaluation
of emergency response and non-
emergency operational procedures.
Oregon DOT noted the importance of
reviewing inspector safety issues such
as confined space and traffic safety
requirements. A number of commenters
also indicated that some review or
assessment of tunnel security and
emergency response procedures or
measures might be appropriate,
although the New Jersey DOT asserted
that actual tracking and evaluation of
these security systems could be
problematic.

Regarding whether there are any
special inspection procedures for new
tunnels that should be included in
inspector manuals, some commenters
recommended that FHWA review and
incorporate into the NTIS inspection
procedures or guidelines developed by
other agencies or in other countries. In

particular, commenters pointed to the
National Cooperative Highway Research
Program (NCHRP) 20-07 Task 261
report and the AASHTO Movable Bridge
Inspection, Evaluation and Maintenance
Manual.

Frequency and Type of Inspections

In the ANPRM, the FHWA asked what
tunnel elements and systems should be
inspected routinely. Oregon DOT
indicated that drainage systems should
be inspected twice per year, and liner;
portal slopes; geotechnical elements;
and lighting, ventilation, electrical, and
fire control systems should be inspected
at a frequency determined by the owner
based on risk factors. New Jersey DOT
commented that drainage systems,
tunnel structural supports (rock bolts,
etc.), liner, portals, portal slopes,
lighting system and shut-off, ventilation,
fire suppression system, traffic visibility
provisions, and bicycle and pedestrian
facilities should be inspected. Ohio
DOT recommended that structural
items, mechanical, electrical, and
emergency systems should be included
in inspections. The TBTA/MTA
suggested that roadways, suspended
ceiling, ventilation system, drainage,
geometrical alignment, signal,
emergency telephone lines, and call
boxes should be inspected. The
AASHTO asserted that all tunnel
systems should be part of an inspection
program, including emergency response
elements and operational procedures.
The AASHTO also indicated that
inspections should include structural,
mechanical, electrical, emergency
response, and fire protection systems;
geotechnical elements; wall tiles, water
pumps; emergency gates; evacuation
tunnels; communication devices; traffic
signals; and lighting. The AASHTO
further suggested that inspectors should
look for evidence of excessive seepage,
settlement, or instability impacting the
tunnel walls, roof, floor, portals, ceiling,
or air shafts.

In the ANPRM, the FHWA asked what
inspection frequency the NTIS should
establish for tunnel elements and
systems. In general, most commenters
recommended that the NTIS should
require inspections every 24 months.
The AASHTO and Oregon DOT
suggested that the NTIS should require
tunnel owners to establish a frequency
for inspection based on a list of risk
factors because some tunnels may
require more frequent inspections than
others. Ohio DOT and New Jersey DOT
recommended that emergency systems
should be inspected more frequently
depending on the tunnel. The TBTA/
MTA commented that elements directly
affecting public safety and traffic
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continuity must be inspected on a
routine basis. The AASHTO commented
that frequency should be determined
based on need. MassHighways asserted
that inspection frequencies should be
established for each component based
on risk and vulnerability to the tunnel
operating environment and mean time
to failure. The ACEC commented that
inspection frequency could be based on
the function of the inspected item or
system, the age of the structure, and the
overall condition, and that certain, more
fragile safety-related systems might
require an inspection in close intervals,
possibly on a monthly variable
schedule, even in new facilities. Jacobs
Associates suggested that tunnel
inspections should be reviewed by an
outside qualified reviewer every 5 years.
The ASCE commented that the
inspection frequencies may need to vary
depending on the complexity of the
systems, the age of the systems, and the
operational characteristics of the tunnel
facility. The ASCE further proposed that
the FHWA should consider European
practices identified in NCHRP 20-07
Task 261, the European Scan Tour, and
other related sources. PB Americas
advised that routine inspections should
occur every 2 years, while inspections
of critical elements must be performed
after any emergency event. Caltrans
stated that the NTIS should be flexible
to allow States to establish their own
inspection frequencies, with the
exception of structural components,
which could be inspected at intervals
similar to inspection under the NBIS.

In the ANPRM, the FHWA asked
whether a minimum frequency for
tunnel inspection should be established.
The majority of commenters stated that
there should be a minimum frequency,
and most commenters favoring a
specific interval suggested a 2-year
interval. Most commenters stated that
more frequent inspections should be
required in many cases to account for
the wide variety of tunnel type and
complexity, but that owners should
determine inspection frequency. Jacobs
Associates, ACEC, and PB Americas
thought that the maximum interval of 12
months for visual inspections is
appropriate for most tunnels, with a
hands-on inspection completed at 2-
year or longer intervals. The AASHTO,
Oregon DOT, and ACEC stated that a
longer interval of 4 to 6 years should be
granted for new tunnels or tunnels with
no advanced or unique structural
elements and systems. The AASHTO
indicated that intervals up to 6 years
could be established for mechanical and
electrical systems, but most commenters
thought that these systems should be

inspected or tested more frequently than
tunnel structures.

In the ANPRM, we asked whether the
NTIS should identify various types of
inspections, and if so, what types of
inspections should be defined. The
majority of commenters noted that
routine or visual inspections should be
conducted at a more frequent interval
than in-depth inspections, and that
functional systems should receive
inspections at different frequencies
depending on risk and the complexity
and condition of the systems.

In the ANPRM, we asked whether the
frequency of each type of inspection
should vary according to the type of
inspection. All commenters agreed that
inspection frequency should vary by
type of inspection and that owners
should determine the frequencies of
routine and special inspections based
on tunnel condition, age, and risk
factors. Commenters noted that systems
that owners actively operate may not
need to be inspected as frequently as
mechanical and electrical systems that
are operated only in an emergency
mode. The majority of commenters
further suggested that structural systems
of a tunnel should be inspected with the
same frequency as a bridge (at a
minimum every 2 years). The ASCE
asserted that for non-seismic zones,
inspections of geotechnical related
items initially should be established on
a minimum schedule, but may be
adjusted to a longer frequency if historic
inspection data indicate low risk of
problems. For seismic zones, the ASCE
recommended inspections should occur
immediately following an earthquake.

The FHWA asked in the ANPRM
whether the NTIS should include a risk-
based frequency to account for the
complexity of each tunnel. All
commenters agreed that the NTIS
should include a risk-based approach to
establish the inspection frequency.
Caltrans recommended that risk-based
inspection frequencies should only
apply to structural components. PB
Americas indicated that a risk-based
frequency should be established based
on tunnel age, condition, and
maintenance. The ACEC recommended
that a minimum visual inspection be
conducted every year and more
extensive, hands-on inspections be
conducted every 2 years. The ACEC also
suggested that the NTIS should include
a default inspection frequency for use in
the absence of a structured risk-based
assessment.

In the ANPRM, we asked what factors
(e.g., age, traffic, length, ventilation,
urban or rural location) should be
included in a risk-based frequency
inspection system. Commenters

generally included the following as key
risk factors to consider during
inspections: Average Daily Traffic,
Average Daily Truck Traffic, length, age,
condition, detour length, presence of
mechanical or ventilation systems,
design and construction type,
submerged (or above water level),
presence of security systems,
geotechnical environments through
which the tunnel is built (such as faults,
aggressive or corrosive soils), tunnel
location importance, strategic values,
seismic risk or vulnerability, and traffic
accident frequency. The ASCE
commented that not all factors should
carry the same weight, and the
weighting of individual factors could
vary from one structure to another.

Equipment and System Inspection

In the ANPRM, the FHWA indicated
the NTIS likely would include
requirements for inspection procedures
for structural, mechanical, electrical,
hydraulic or ventilation systems, and
other major tunnel elements. In general,
all commenters agreed the NTIS should
require inspection of all systems in a
tunnel. Oregon DOT remarked that the
NTIS should not contain arbitrary
frequency or type of inspections, but
general guidelines with a requirement
that the owner establish an appropriate
inspection process for each tunnel. The
AASHTO recommended inspecting
portals, drainage systems, roadway
surfaces, and air shafts. The NFPA
recommended that security systems
should be installed, inspected, tested,
and maintained in accordance with
NFPA 731, Standard for the Installation
of Electronic Premises Security Systems.

Qualifications of Personnel

The FHWA also asked in the ANPRM
whether inspector qualification
requirements should be the same as
those established in the HRTTIM and
what should be required in terms of
tunnel inspector training, education,
and experience. In general, the
commenters observed that the HRTTIM
provides for minimum inspector
qualification requirements, but
commented that the HRTTIM needs to
be expanded to specifically include all
pertinent disciplines, including
electrical, mechanical, structural,
geotechnical, geological, lighting,
ventilation, and communications. Most
commenters suggested that there should
be a distinction between qualification
requirements for Team Leaders and for
other team members. Those commenters
further proposed that Team Leaders
should be professional engineers (PEs)
licensed in the discipline specific to the
tunnel inspection requirements and that
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tunnel inspection team members
qualifications should parallel NBIS
qualification requirements. The ACEC
advised that FHWA should also
consider the AASHTO T-20 document
in determining inspector requirements.
The ASCE noted that tunnel inspectors
should be familiar with tunnel design
and construction. Ohio DOT asserted
that the HRTTIM should not be adopted
because a PE is not necessary for tunnel
inspections. The AASHTO proposed
that States should establish tunnel
inspector qualifications based on the
needs of the tunnels in each State’s
inventory. Washington State DOT
contended that it is not necessary to
require a tunnel inspection Team Leader
to have tunnel design experience.
Oregon DOT stated that tunnel
inspection team members should be
registered PEs.

Most commenters recommended that
the National Highway Institute (NHI)
provide training in tunnel design and
inspection, similar to what it provides
for bridge inspectors (i.e.,
comprehensive initial training with
periodic refresher training), and that
other discipline-specific inspection
training should be required for team
members performing certain aspects of
tunnel inspections. Florida DOT
maintained that comprehensive training
should be required for the Team Leader
with discipline specific training
required for other specialists on the
team. Many commenters advocated for
tunnel inspector training under the
NTIS that parallels bridge inspector
training under the NBIS. The AASHTO
stated that training should be required
that would allow States to certify tunnel
inspectors, while MassHighways
commented that a nationally established
training program would help foster
consistency of tunnel inspections across
the States. The ASCE suggested
inspectors should complete refresher
training every 3 to 5 years. The ACEC
commented that training should include
an inspector safety component. The
commenters that addressed education
requirements recommended that an
inspection Team Leader should be a
licensed PE with a 4-year degree and
that other team members should have at
least a high school diploma unless their
specialty requires a college degree.
Pennsylvania DOT suggested that
inspection teams should be structured
with qualified individuals certified
through education and experience.

Most commenters recommended that
the NTIS specify separate experience
requirements for Team Leaders and
team members, and discipline-specific
experience requirements for inspectors.
Many commenters asserted that tunnel

inspector experience requirements
should parallel requirements under the
NBIS. New Jersey DOT stated its
concern that if the NTIS make specific
training in tunnel design mandatory, the
pool of potential inspectors with this
particular expertise would result in
higher costs than necessary. The TBTA/
MTA suggested that any “rating” given
for a tunnel component or overall
tunnel, would be much more
experience-based than ratings generated
in a bridge inspection. The ACEC
recommended that the Team Leader
have a minimum of 5 years of
experience. Jacobs Associates
recommended that the Team Leader
have a minimum of 15 years of
experience. The ASCE commented that
inspector experience requirements
should be tied to the complexity of the
tunnel and the level of inspection (e.g.,
initial, in-depth, and periodic). Caltrans
suggested that inspector experience
requirements should be based on the
feature(s) being inspected and the
expertise required.

Record Keeping

The ANPRM also requested comments
about who should be required to keep
records of highway tunnel inspections
performed within the State, whether the
record keeping requirements contained
in the HRTTIM are sufficient, and how
long tunnel inspection records should
be maintained.

In general, commenters stated that
State DOTs should retain a centralized
database for their tunnels and that other
tunnel owners should retain these
records themselves and also send the
records to the State DOTs. Additionally,
the commenters recommended that all
records be reported to the FHWA
similar to the requirements of the NBIS.
Commenters further suggested that the
record keeping requirements in the
HRTTIM provide a good starting point,
but consideration should be given to
developing tunnel-specific core
elements and condition codes (or
ratings) for those elements that would
lend themselves to an asset management
system. Washington State DOT asserted
that the HRTTIM should be modified to
be less specific about repair priorities
and more specific about inventory data
retention. Many of the commenters
recommended that the NTIS record
keeping requirements mirror the NBIS.
Oregon DOT commented that the tunnel
condition assessment should be
incorporated into the National Bridge
Inventory (NBI) submittal. The
AASHTO suggested that tunnel
inspection records for local streets and
roads should be separate and the
responsibility of the owner. The ACEC

indicated that site-specific or other
special conditions might be required for
new tunnels and should be specified by
the tunnel designer. The ASCE pointed
out that the HRTTIM does not currently
provide condition codes (or ratings) for
individual elements in a tunnel and that
a new system should be considered that
would encompass the full spectrum of
structural, mechanical and electrical
components to be inspected.
Pennsylvania DOT asserted that
commonly recognized element-level
recording should be followed to provide
the basis for maintenance needs.

Most commenters recommended that
tunnel inspection records be kept for the
life of the structure similar to the NBIS.
However, AASHTO suggested that
inspection records should be kept for
several years after the tunnel is
replaced. The NFPA recommended
records retention for four inspection
cycles for at least 10 years. The ACEC
asserted that tunnel inspection records
should be retained for seven inspection
cycles, and PB Americas suggested that
tunnel inspection records should be
retained for a period of at least 7 years.

The ACEC commented that the FHWA
should consider homeland security
concerns in establishing the NTIS. For
example, ACEC noted that detailed
tunnel records should not be released
without proper authorization and
identification. The ACEC also suggested
that the FHWA should consult with
other relevant Federal agencies on the
security risks for the disclosure of
potentially sensitive information.

Rating

In the ANPRM, the agency requested
comments regarding whether a
condition-based rating system should be
used for rating tunnel elements. The
Florida, Oregon and Ohio DOTs, along
with the TBTA/MTA and Jacob
Associates, agreed that a condition
rating system similar to that in the NBIS
should be used to rate tunnel elements.
However, a number of commenters,
including the ASCE, ACEC, Caltrans
and others, commented that some sort of
rating system should be used, but
generally agreed that a system similar to
that used in the NBIS is too subjective
and that a more element-level rating
system should be developed and
incorporated in the NTIS. Some
commenters also noted that a tunnel
sufficiency rating similar to that used
under the NBIS should be developed
and incorporated into the NTIS.

The FHWA also asked if the ratings
should be used for funding decisions.
The New Jersey DOT suggested that a
prioritization system tied to element
ratings would be appropriate. However,
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Caltrans indicated that the rating and
prioritization of electrical and
mechanical components would not be
appropriate because repairs to these
systems are needs-based. The ACEC and
the Oregon DOT disagreed. The ACEC
commented that a prioritization system
could create the potential for owners to
neglect maintenance of their tunnels.

MassHighways and AASHTO
recommended that a rating matrix be
developed wherein various elements
would be rated and their condition
tracked. The AASHTO recommended
that such a matrix could include items
such as costs, risk, consequence, and
time to repair.

National Tunnel Inventory Database

In the ANPRM, the FHWA asked what
tunnel data elements should be
collected (name, age, length, width,
height, number of lanes, etc.) and
included in the tunnel inventory
database. The ASCE suggested
collecting data on geometric
information, lane clearances,
overburden characteristics and complete
description of the mechanical systems,
water and ground water, temporary
ground support, type and number of
geotechnical instrumentation,
documentation of performance during
an earthquake, and structural
modifications. The ACEC commented
that the data collected should be
comprehensive and address as many
main and subsystems as possible.

The AASHTO, Caltrans,
MassHighways, and the Washington
State, Oregon, and Florida DOTs
commented that the data collected
should be similar to data collected
under the NBIS. The AASHTO also
commented that inventory data should
include special elements such as
ventilation, lighting, type of ceilings,
type of design, structural elements, and
conditions and appraisal ratings. The
AASHTO recommended that core
elements should be developed and
applied. New Jersey DOT recommended
that the NTIS should use the NBI as a
starting point and add information
specific to tunnels.

The ANPRM included a question
regarding how often data should be
collected and reported. The ASCE
suggested that there should be an initial
inventory entered after the NTIS is
implemented and then updated at each
inspection. The ACEC recommended
that the data be collected and reported
at a minimum of 5 years and as changes
occur to tunnel condition, repairs
completed, system replaced or updated.
The AASHTO, MassHighways, and the
Washington State and Florida DOT's
commented that the data should be

collected in conjunction with inspection
cycles and reported annually. Ohio DOT
advocated for reporting inspection data
every 2 years, but reporting inventory
data (e.g., tunnel location, geometrics)
only once unless information changes.
PB Americas proposed that the data be
reported to the FHWA every 2 years.

In the ANPRM, the FHWA requested
comments about whether data should be
collected and reported to FHWA. In
general, all responders expressed
general support for data collection and
reporting. Additionally, most
commenters believed that the data
should be reported to FHWA. Caltrans
recommended that the data should be
reported to FHWA if the intent is to
determine funding needs. New Jersey
State DOT also suggested that the data
should not be reported to FHWA unless
a Federal-aid program (similar to the
Highway Bridge Program) is created to
fund improvement projects for
identified needs.

In the ANPRM, the FHWA asked
whether tunnel identification numbers
should be used. Most commenters
responded that a system should be used
to identify the tunnel.

The FHWA also asked what criteria
should be used to assign an
identification number. The ACEC
advocated for criteria similar to the
NBIS criteria. Caltrans suggested that
the identification number should be
similar to the NBI to simplify creating
a numbering system. Washington State
DOT commented the system should not
allow duplicated identifiers between
bridge and tunnel identification
numbers. AASHTO recommended a
system similar to the bridge inventory
numbering system would be adequate.

Organization of Inspection Teams

The ANPRM included questions
about how inspection teams should be
organized, whether inspection teams
should be established with differing
levels of responsibility, and whether
one person on the team should have
overall responsibility for the program. In
general, commenters recommended that
the NTIS should provide guidance
regarding inspection team organization,
training, and certification.
MassHighways, the Oregon and
California DOTs, and AASHTO stated
that while guidance within the NTIS on
this matter is appropriate, tunnel
owners should determine the
composition and organization of the
inspection teams to best address various
tunnel types, complexities,
construction, and related systems.
Conversely, the ASCE commented that
rather than a tunnel owner determining
inspection team organization, the NTIS

should provide guidelines on the
organization and composition of
inspection teams per category of tunnel.

Most commenters advocated for the
formation of multidisciplinary
inspection teams to encompass the
various systems encountered in
complex tunnels, incorporating areas of
expertise in structural, geotechnical,
geological, mechanical, electrical,
ventilation, and operational systems.
The ASCE noted that teams should be
developed by category of tunnel and
should be comprised of a Team Leader
and inspection members specializing in
the aforementioned tunnel systems.
Conversely, the NFPA noted that while
inspection teams should include all
needed specialized expertise for
thorough tunnel inspection, team
members would not need to have a
specialization in any one area. PB
Americas commented that the team
should be, at a minimum, comprised of
two inspectors and a data recorder to
provide for expedited inspections,
limited lane shutdowns, and team
safety. The ACEC recommended that
inspection teams include two
inspectors—an engineer and a recorder,
but added that additional team members
may be required to expedite inspections
of complex tunnels and to improve team
safety. The ACEC also noted that for
mechanical and electrical system
inspections, inspectors typically should
not be responsible for the maintenance
of these functions within the tunnel.
The Florida and New Jersey DOTs
commented that separate teams should
be organized for each tunnel system
(e.g., electrical, mechanical, structural),
and should operate independently
instead of part of a larger
multidisciplinary team, thereby
providing for variable inspection cycles
per system. For example, maintenance
items may be inspected on a weekly
basis, whereas the structure may be
inspected on a less frequent annual
basis. Caltrans, the New York and
Washington State DOTs, and the TBTA/
MTA commented that tunnel inspection
teams should be organized similarly to
the bridge inspection teams, as
described by the NBIS. Jacobs
Associates recommended organizing
inspection teams per the guidelines in
the HRTTIM.

Most commenters favored training
and certification requirements for
tunnel inspectors. In general,
commenters asserted that the NTIS
should provide guidance on minimum
training, certification and licensing of
inspectors, but States should determine
final certification. The Pennsylvania
and Ohio DOTs and the NFPA
commented that teams should be



Federal Register/Vol. 75, No. 140/ Thursday, July 22, 2010/Proposed Rules

42649

comprised of qualified individuals
certified through both training and
demonstrated experience. Oregon DOT
additionally noted that all team
members should be professionally
licensed engineers. The AASHTO
commented that certification level
guidelines similar to those in the NBIS
be followed for Team Leaders and
support staff, and that PE licensing
requirements be limited to those
individuals responsible for reviewing
team reports. PB Americas and the
ACEC noted that training and
certification should also encompass
Occupational Safety and Health
Administration standards for confined
space inspections. The NFPA
commented that the more experienced
personnel on the teams could serve as
training officers for on-the-job training
and team audits.

In general, commenters recommended
that the NTIS provide guidance on the
levels of responsibility involved in
conducting tunnel inspections, but
States should determine the final
distribution of responsibility among
inspection teams and program
administrators. The TBTA/MTA, Jacobs
Associates, Caltrans, and the New Jersey
DOT commented that teams should
have differing levels of responsibility
with regard to system inspection, Team
Leadership, and reporting. Whether
teams are organized as multidisciplinary
units or by system specialty, as
previously discussed, commenters
generally agreed that Team Leadership
should be responsible for initiating and
reporting tunnel inspections. The New
Jersey DOT added that a Program
Manager should be tasked with overall
inspection program responsibility. The
ASCE indicated that a PE should lead
multidisciplinary teams and be
responsible for reporting from all
disciplines. Conversely, the ACEC
commented that each team member
should be responsible for their
respective disciplines, rather than a
Program Manager.

Although commenters
overwhelmingly agreed that teams
should include a person responsible for
the inspection, comments varied as to
what position this person should hold.
The ASCE, Caltrans, and the
Washington State DOT commented that
a Chief Inspector or Program Manager,
at a level higher than that of the
inspection Team Leader, should have
overall responsibility for the tunnel
inspection. MassHighways and the
Oregon and New Jersey DOTs noted that
Program Manager responsibilities
should be limited to program
administration and oversight. The NFPA
added that the person in charge of the

program should be superior to and
separate from the inspectors to ensure
independent program oversight and
accountability. Several commenters
asserted that Team Leaders, whether
overseeing a multidisciplinary team or
discipline-specific team, ultimately
should be responsible for inspections.
Jacobs Associates, MassHighways, and
the Ohio and New Jersey DOTs
indicated that the leader of each
discipline, component, or system
inspected should have responsibility for
that aspect of the overall inspection.
Ohio DOT added that members should
sign off on their area of inspection. The
AASHTO, ACEC, and the Florida DOT
stated that the Team Leader should be
a licensed PE, and the ACEC added that
the Team Leader should have a
minimum of 5 years experience and be
certified by the State to perform and
lead tunnel inspections.

Technical References

The FHWA also asked about what
technical publications, if any, should be
incorporated by reference into the NTIS.
In response, commenters cited several
publications for consideration as
primary references for inclusion in the
NTIS. Six State DOTs, and the ASCE
and ACEC, recommended incorporating
the HRTTIM. MassHighways, Oregon
DOT, AASHTO, ASCE, and PB
Americas recommended incorporating
the “FHWA Road Tunnel Design
Manual.” Caltrans, AASHTO, ASCE, and
NFPA recommended incorporating
“NFPA 502—Standard for Road
Tunnels, Bridges, and Other Limited
Access Highways.” Ohio and
Pennsylvania DOTs, AASHTO, and
ASCE recommended incorporating the
AASHTO Manual for Condition
Evaluation of Bridges.2

In addition to these publications,
commenters representing several State
DOTs, industry organizations, and
commercial companies also cited the
following references for possible
incorporation within the NTIS:

e NCHRP Project 20-07, Task 261,
Best Practices for Implementing Quality
Control and Quality Assurance for
Tunnel Inspection (currently under
development);

o NHI Bridge Inspectors Reference
Manual;

e 23 CFR 650, Subpart C, National
Highway Bridge Inspection Standards;

e American National Standards
Institute/ American Welding Society
(ANSI/AWS) D1.1 Structural Welding
Code—Steel;

2The FHWA notes this manual has been
superseded by the AASHTO Manual for Bridge
Evaluation.

e ANSI/AWS D1.5 Bridge Welding
Code;

e American Railway Engineering and
Maintenance-of-Way Association
(AREMA) Fatigue Standards;

e AREMA Manual for Railway
Engineering, Chapter 9, Part 1,
Subsections 1.2 and 1.5;

e 29 CFR, OSHA Standards;

e FHWA Inspection of Fracture
Critical Bridge Members;

e FHWA Manual on Uniform Traffic
Control Devices;

e AASHTO Movable Bridge
Inspection, Evaluation and Maintenance
Manual;

e AASHTO Manual for Condition
Evaluation of Bridges; and

e NFPA 731 Standard for the
Installation of Electronic Premises
Systems.

The UTC recommended two
publications from the International
Symposium on Tunnel Safety and
Security, Stockholm, Sweden, March
2008: (1) Full-Scale Fire Testing for
Road Tunnel Applications—Evaluation
of Acceptable Fire Protection
Performance, Maarti Tuomisaari,
Marioff Corporation Oy, Vantaa,
Finland, and (2) Implementation of
Water Mist Systems in Road Tunnels,
Project Case Studies, Markku Vuorisalo,
Marioff Corporation Oy, Vantaa,
Finland. One individual also
recommended contacting the New York
Port Authority for information regarding
tunnel inspection guidelines developed
in the 1980s.

Quality Control/Quality Assurance (QC/
QA)

Most commenters did not suggest any
particular QC/QA procedures. Of those
commenting on the issue, eight agreed
with QC/QA requirements similar to the
NBIS, while six stated that such
requirements should be general and not
arbitrary.

Cost of Inspections

In the ANPRM, the FHWA asked for
information related to tunnel inspection
costs. Several commenters had no
comment or indicated no data was
available. Of those commenting on cost
of inspections, several suggested a cost
per lane foot as opposed to linear foot
of tunnel length as the most accurate
way to itemize the actual inspection
costs.

The TBTA/MTA commented that its
recent inspection of the Queens-
Midtown Tunnel cost $631,500, which
translates to approximately $24.89 per
linear foot of each roadway lane.
Because this cost could change
depending on the number of traffic
lanes and tunnel tubes, TBTA/MTA
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suggested that a unit such as cost per
lane-foot would more accurately predict
tunnel inspection costs. Washington
State DOT reported a cost of $5 per
linear foot for civil and structural
component inspections. PB Americas
suggested that tunnel inspection costs
for structural, mechanical electrical
lighting, and traffic controls ranges
between $65 and $75 per lane foot. PB
Americas suggested that these costs can
be 20 to 40 percent higher if the work
window is less than 4 hours per shift.
Additionally, PB Americas noted that
costs associated with traffic diversions
and single lane closures range from
$100 to $150 per linear foot of tunnel
per day or shift.

The FHWA requests that commenters
provide additional information
regarding estimated or actual costs
associated with tunnel inspections,
particularly the typical inspection costs
per linear foot of tunnel. In addition, the
FHWA asks for comments regarding the
anticipated increased costs the proposed
NTIS would impose on tunnel owners.

Research

In the ANPRM, the FHWA provided
summary information on completed and
ongoing research related to tunnel
design, construction, rehabilitation, and
inspection. The FHWA solicited
feedback on other existing or completed
tunnel research, and any ideas for
additional needed research.

Numerous commenters indicated the
need for additional tunnel-related
research. The AASHTO and the Oregon
and Florida DOTs listed as a research
priority identifying hidden deficiencies
with structural elements such as tunnel
liners and portals, including non-
destructive methods. Several
commenters recommended as research
priorities the needs identified in the
research roadmap by the AASHTO
Bridge Subcommittee’s T—20 Technical
Committee. The ACEC and PB Americas
recommended FHWA develop a new,
more detailed tunnel inspection manual
addressing ventilation testing and
mechanical and electrical inspection.
They also recommended updates to the
tunnel asset management database. PB
Americas further suggested research to
test the performance in fires of various
materials used, or proposed for use in
tunnels. The AASHTO commented that
tunnel safety during construction,
rehabilitation, inspection, and
maintenance needs to be addressed
through research. The AASHTO also
requested research to develop guidance
on improving vertical clearance in bored
tunnels. Further, AASHTO indicated
urban and rural highway tunnels have
different issues of concern. One

consultant recommended that the
FHWA continue to work with European
and Asian highway and rail
management agencies. One consultant
commented that newer research is
available from European associations
like the World Road Association and the
European Thematic Network on Fire in
Tunnels on tunnel fire protection and
fixed fire suppression. The NFPA
provided a summary of the
“International Road Tunnel Fire
Detection” research project published by
the Fire Protection Research
Foundation.

Section-by-Section Discussion of the
Proposals

The proposed NTIS are based, in part,
on comments received in response to
the ANPRM published on November 18,
2008. Giving due consideration to the
comments received and summarized in
the preceding section, this section
presents the basis for the FHWA's
proposed rulemaking. The FHWA
proposes to amend 23 CFR Part 650
(Bridges, Structures, and Hydraulics), by
adding Subpart E—National Tunnel
Inspection Standards. The proposed
NTIS would apply to all tunnels
constructed or renovated with title 23
Federal funds that are located on public
roads and tunnels on Federal-aid
highways. The NTIS would establish a
tunnel definition, frequency of
inspections, technical references,
inventory database, and QC/QA
requirements. The proposed rule also
discusses procedures for follow-up on
critical findings. Lastly, this action
proposes to establish inventory and
reporting requirements, including
timeframes for submission of data by
both the State and Federal agencies.

Proposed Section 650.501 Purpose

The majority of commenters on the
ANPRM supported the establishment of
NTIS. Section 650.501 would identify
the NTIS purpose to establish the proper
safety inspection and evaluation for
tunnels constructed or renovated with
title 23 Federal funds that are located on
public roads and tunnels on Federal-aid
highways.

Proposed Section 650.503
Applicability

The FHWA proposes that the NTIS
would apply to tunnels constructed or
renovated with title 23 Federal funds
that are located on public roads and
tunnels on Federal-aid highways.

The proposed NTIS would apply to
inspection of life safety systems
installed on a highway tunnel-like-
structure space made by a group of
bridges, or airtight structures. The NTIS

would not apply to culverts or other
types of non-highway tunnels. The
FHWA would encourage owners of
tunnels not subject to the NTIS to
inspect their tunnels according to the
NTIS. However, FHWA does not have
jurisdiction to require inspection of
tunnels that are not linked to title 23
Federal funds.

Proposed Section 650.505 Definitions

Proposed section 650.505 would
include several definitions related to
tunnel inspection.

Because the NTIS would be modeled
after the NBIS and in order to ensure
consistency in definitions, the agency
proposes that the terms “American
Association of State Highway and
Transportation Officials (AASHTO)
Manual,” “bridge inspection
experience,” “critical finding,” “damage
inspection,” “hands-on inspection,” and
“operating rating” would have the same
meaning as in 23 CFR 650.305.

The FHWA proposes to define a
“complex tunnel” as one characterized
by advanced or unique structural
elements and functional systems
because the inspection of these tunnels
requires a multidisciplinary inspection
team approach. For example, a tunnel
with a suspended ceiling would be
considered a complex tunnel requiring
a multidisciplinary inspection, as
suspended ceilings are structural
elements that contribute to a functional
system (ventilation plenum).

The FHWA proposes that the NTIS
would include a number of definitions
largely