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Rules and Regulations

Federal Register
Vol. 75, No. 186

Monday, September 27, 2010

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457

RIN 0563—-AB96

Common Crop Insurance Regulations,
Cotton Crop Insurance Provisions and
Macadamia Nut Crop Insurance
Provisions; Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule; Correcting
amendment.

SUMMARY: This document is a correcting
amendment to make corrections relating
to the insurance of cotton and
macadamia nuts that published March
30, 2010.

DATES: Effective Date: September 27,
2010.

FOR FURTHER INFORMATION CONTACT: Erin
Albright, Risk Management Specialist,
Product Management, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, Beacon
Facility, Stop 0812, Room 421, PO Box
419205, Kansas City, MO 64141-6205,
telephone (816) 926—7730.

SUPPLEMENTARY INFORMATION:
Background

The final regulation that is the subject
of this correction revised the Common
Crop Insurance Regulations, Basic
Provisions and applicable Crop
Provisions, including the Cotton Crop
Insurance Provisions. In addition, FCIC
revised various Crop Provisions,
including the Macadamia Nut Crop
Insurance Provisions, to correct specific
references to the revised Common Crop
Insurance Regulations, Basic Provisions.
It was published March 30, 2010 (75 FR
15778-15891).

Need for Correction

As published, the final regulation
contained errors which may prove to be
misleading and which need to be
clarified. Section 10(d) of the Cotton
Crop Insurance Provisions mistakenly
included language that is no longer
accurate. Language in section 10(d)
referring to the quality adjustment
parameters listed in the Special
Provisions and to the date the last bale
from the unit is classed or delivered is
not necessary since the basis for quality
adjustment is the Upland Cotton
National Average Loan Rate determined
by the Farm Service Agency.
Additionally, the use of the word
“quotation” in the term “price quotation”
is no longer accurate or necessary. FCIC
is replacing the term “price quotation”
in section 10(d) with the term “price.”

The introductory text of the
Macadamia Nut Crop Insurance
Provisions mistakenly included a
reference to the 2011 and succeeding
crop years. The applicability date for the
final rule stated “The changes will apply
for the 2011 and succeeding crop years
for all crops with a 2011 contract change
date on or after April 30, 2010, and for
2012 and succeeding crop years for all
crops with a 2011 contract change date
prior to April 30, 2010.” The 2011
contract change date for the Macadamia
Nut Crop Insurance Provisions is
August 31, 2010, which is prior to April
30, 2011. Therefore, this specific
provision should reference the 2012 and
succeeding crop years.

List of Subjects in 7 CFR Part 457

Crop Insurance, Cotton and
Macadamia nut, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 7 CFR part 457 is
corrected by making the following
correcting amendments:

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 1. The authority citation for 7 CFR
part 457 continues to read as follows:
Authority: 7 U.S.C. 1506(1) and 1506(0).

m 2. Revise sections 10(d)(1) and (2) of
§457.104 to read as follows:

§457.104 Cotton crop insurance
provisions.
* * * * *

10. Settlement of Claim

* * * * *

(d) Mature white cotton may be
adjusted for quality when production
has been damaged by insured causes.
Such production to count will be
reduced if Price A is less than 85
percent of Price B.

(1) Price B is defined as the Upland
Cotton National Average Loan Rate
determined by FSA, or as specified in
the Special Provisions.

(2) Price A is defined as the loan
value per pound for the bale determined
in accordance with the FSA Schedule of
Premiums and Discounts for the
applicable crop year, or as specified in
the Special Provisions.

(3) If eligible for adjustment, the
amount of production to count will be
determined by multiplying the number
of pounds of such production by the
factor derived from dividing Price A by
85 percent of Price B.

* * * * *

m 3. Revise the introductory text of
§457.131 to read as follows:

§457.131
provisions.
The macadamia nut crop insurance
provisions for the 2012 and succeeding

crop years are as follows:
* * * * *

Macadamia nut crop insurance

Signed in Washington, DC, on September,
16, 2010.

Barbara Leach,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2010-23884 Filed 9-24—10; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563—-AC21
Common Crop Insurance Regulations,

Stonefruit Crop Insurance Provisions;
Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final regulation which
was published July 29, 2010 (75 FR
44709-44718). The regulation, as here
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pertinent, related to the insurance of
stonefruit.

DATES: Effective Date: September 27,
2010.

FOR FURTHER INFORMATION CONTACT:
Claire White, Economist, Product
Management, Product Administration
and Standards Division, Risk
Management Agency, United States
Department of Agriculture, Beacon
Facility, Stop 0812, Room 421, PO Box
419205, Kansas City, MO 64141-6205,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:

Background

The final regulation that is the subject
of this correction revised the Stonefruit
Crop Insurance Regulations that
published July 29, 2010 (75 FR 44709-
44718).

Need for Correction

As published, the final regulation
contained an error which may prove to
be misleading. The amendatory
instruction published on page 44717 of
the Federal Register contained language
specific to redesignating section 3(c) as
3(d) and revising redesignated section
3(c) in the Stonefruit Crop Insurance
Provisions. However, redesignated
section 3(d) was not revised. Therefore,
reference to revising redesignated
section 3(d) on page 44717 is not
needed.

In FR Doc. 10-18359 appearing on
page 44717 in the issue published
Thursday, July 29, 2010, the following
correction is made:

§457.157 [Corrected]

1. On page 44717, in the first and
second columns, remove amendatory
instruction 3.1 and redesignate
amendatory instructions 3.m through
3.x as 3.1 through 3.w.

Signed in Washington, DC, on September
16, 2010.
Barbara Leach,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2010-23886 Filed 9-24—10; 8:45 am|
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

7 CFR Part 3430
RIN 0524-AA60

Competitive and Noncompetitive Non-
Formula Federal Assistance
Programs—Specific Administrative
Provisions for the New Era Rural
Technology Competitive Grants
Program

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Final rule.

SUMMARY: The National Institute of Food
and Agriculture (NIFA) is publishing a
set of specific administrative
requirements for the New Era Rural
Technology Competitive Grants Program
(RTP) to supplement the Competitive
and Noncompetitive Non-formula
Federal Assistance Programs—General
Award Administrative Provisions for
this program.

DATES: This rule is effective on
September 27, 2010.

FOR FURTHER INFORMATION CONTACT: Greg
Smith, National Program Leader, Higher
Education Programs, Science and
Education Resources Development;
Voice: 202—720-2067; E-mail:
gsmith@nifa.usda.gov.

SUPPLEMENTARY INFORMATION:

I. Background and Summary

On September 4, 2009, NIFA
published an interim rule (74 FR 45972,
September 4, 2009) to implement the
Competitive and Noncompetitive
Formula Federal Assistance Program—
Specific Administrative Provisions for
the New Era Rural Technology
Competitive Grants Program. In the
interim rule, NIFA invited comments
which were due to the agency by
January 4, 2010. We did not receive any
comments. The only change to the rule
is to clarify the definition on the type of
organization that is eligible to apply
under “Advanced Technological Center”
(see Sec. 3430.902 Definitions). Most
“Advanced Technological Centers” are
postsecondary, degree-granting
academic institutions. They are another
name for community or junior colleges
with a specific academic focus in
paraprofessional or trade areas such as
electronic, mechanical, civil, and
engineering technology. Also, these
Advanced Technological Centers confer
an associate degree or certificate of
completion following successful
completion of an academic curriculum

sanctioned by an independent
accreditation governing body.

Some prospective applicants, who are
not affiliated with a postsecondary,
degree-granting academic institution,
but are, instead, private businesses, do
not offer an academic degree and are not
sanctioned by an independent
accreditation governing body.
Accordingly, NIFA is not able to
determine whether the commercial, for-
profit interests of these private
businesses are aligned with the
following two New Era rural
Technology program goals:

1. To increase the number of students
encouraged to pursue and complete a
two (2) year postsecondary degree, or a
certificate of completion, within an
occupational focus of this grant
program; and

2. To assist rural communities by
helping students achieve their career
goals to develop a viable workforce for
bioenergy, pulp and paper
manufacturing, or agriculture-based
renewable energy.

By including the terms postsecondary,
degree-granting academic institution to
the eligible applicant definition,
applicants are more inclined to follow
the original intent of Congress in
providing academic coursework and
training in technology development and
applied research to help ensure
workforce opportunities critical to rural
communities.

Authority

Section 1405 of the National
Agricultural Research, Extension, and
Teaching Policy Act (NARETPA) of
1997, as amended (7 U.S.C. 3121)
designates the U.S. Department of
Agriculture (USDA) as the lead Federal
agency for agriculture research,
extension and teaching in the food and
agricultural sciences. Section 1473E of
NARETPA (7 U.S.C. 3319e), as
amended, requires the establishment of
a program to be known as the New Era
Rural Technology Competitive Grants
Program (RTP), which NIFA
administers.

In carrying out the program, the
Secretary is authorized to make
competitive grants to support the fields
of (i) bioenergy, (ii) pulp and paper
manufacturing, and (iii) agriculture-
based renewable energy resources, in
order to help ensure workforce
opportunities critical to rural
communities. RTP will make grants
available to community college(s) and/
or advanced technology center(s),
located in rural areas, for technology
development, applied research, and/or
training.
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For fiscal year (FY) 2010, $850,000
has been made available for the RTP,
including administrative costs.

Organization of 7 CFR Part 3430

A primary function of NIFA is the
fair, effective, and efficient
administration of Federal assistance
programs implementing agricultural
research, education, and extension
programs. As noted above, NIFA has
been delegated the authority to
administer this program and will be
issuing Federal assistance awards for
funding made available for this
program; and thus, awards made under
this authority will be subject to the
Agency’s assistance regulations at 7 CFR
part 3430, Competitive and
Noncompetitive Non-formula Federal
Assistance Programs—General Award
Administrative Provisions. The
Agency’s development and publication
of these regulations for its non-formula
Federal assistance programs serve to
enhance its accountability and to
standardize procedures across the
Federal assistance programs it
administers while providing
transparency to the public. NIFA
published 7 CFR part 3430 with
subparts A through F as an interim rule
on August 1, 2008 [73 FR 44897-44909],
and adopted as a final rule September
4, 2009 [74 FR 45736—45752]. These
regulations apply to all Federal
assistance programs administered by
NIFA except for the formula grant
programs identified in 7 CFR 3430.1(f),
the Small Business Innovation Research
programs with implementing
regulations at 7 CFR part 3403, and the
Veterinary Medicine Loan Repayment
Program (VMLRP) authorized under
section 1415A of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977
(NARETPA) with implementing
regulations at 7 CFR 3431.

NIFA organized the regulation as
follows: Subparts A through E provide
administrative provisions for all
competitive and noncompetitive non-
formula Federal assistance awards.
Subparts F and thereafter apply to
specific NIFA programs.

NIFA is, to the extent practical, using
the following subpart template for each
program authority: (1) Applicability of
regulations, (2) purpose, (3) definitions
(those in addition to or different from
Sec. 3430.2), (4) eligibility, (5) project
types and priorities, (6) funding
restrictions (including indirect costs),
and (7) matching requirements.
Subparts F and thereafter contain the
above seven components in this order.
Additional sections may be added for a
specific program if there are additional

requirements or a need for additional
rules for the program (e.g., additional
reporting requirements). Through this
rulemaking, NIFA is adding subpart M
for the administrative provisions that
are specific to the RTP.

II. Administrative Requirements for the
Proposed Rulemaking Executive Order
12866

This action has been determined to be
not significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget (OMB). This
final rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; nor will it materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs; nor will it have an annual
effect on the economy of $100 million
or more; nor will it adversely affect the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or Tribal governments or
communities in a material way.
Furthermore, it does not raise a novel
legal or policy issue arising out of legal
mandates, the President’s priorities or
principles set forth in the Executive
Order.

Regulatory Flexibility Act of 1980

This final rule has been reviewed in
accordance with The Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
final rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. (PRA). The Department
concludes that this final rule does not
impose any new information
requirements; however, the burden
estimates will increase for existing
approved information collections
associated with this rule due to
additional applicants. These estimates
will be provided to OMB. In addition to
the SF—424 form families (i.e., Research
and Related and Mandatory), and SF—
425, Federal Financial Report; NIFA has
three currently approved OMB

information collections associated with
this rulemaking: OMB Information
Collection No. 0524—0042, NIFA
Current Research Information System
(CRIS); No. 0524-0041, NIFA
Application Review Process; and No.
0524—0026, Organizational Information.

Catalog of Federal Domestic Assistance

This final regulation applies to the
Federal assistance program
administered by NIFA under the Catalog
of Federal Domestic Assistance (CFDA)
No. 10.314, New Era Rural Technology
Competitive Grants Program.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
final rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that
could result in increased expenditures
by State, local, or Tribal governments, or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
final rule in accordance with Executive
Order 13175, and has determined that it
does not have “Tribal implications.” The
final rule does not “have substantial
direct effects on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.”

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998, require each agency to write all
rules in plain language. The Department
invites comments on how to make this
final rule easier to understand.

List of Subjects in 7 CFR Part 3430

Administrative practice and
procedure, Agricultural research,
Education, Extension, Federal
assistance.

m Accordingly, the interim rule
amending 7 CFR part 3430 which was
published at 74 FR 45972 on September



59060 Federal Register/Vol. 75,

No. 186/Monday, September 27, 2010/Rules and Regulations

4, 2009, is adopted as a final rule with
the following change:

PART 3430—COMPETITIVE AND
NONCOMPETITIVE NON-FORMULA
FEDERAL ASSISTANCE PROGRAMS—
GENERAL AWARD ADMINISTRATIVE
PROVSIONS

m 1. The authority citation for part 3430
continues to read as follows:

Authority: 7 U.S.C. 3316; Pub. L. 106-107
(31 U.S.C. 6101 note).

m 2.In §3430.902, revise the definition
of “Advanced Technological Center” to
read as follows:

§3430.902 Definitions.
* * * * *

Advanced Technological Center refers
to a post-secondary, degree-granting
institution that provides students with
technology-based education and
training, preparing them to work as
technicians or at the semi-professional
level, and aiding in the development of
an agriculture-based renewable energy
workforce. For this program, such
Centers must be located within a rural

area.
* * * * *

Done in Washington, DC, September 17,
2010.

Roger N. Beachy,

Director, National Institute of Food and
Agriculture.

[FR Doc. 2010-23883 Filed 9-24—10; 8:45 am|
BILLING CODE 3410-22-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 604, 607, 612, 614, 615,
618, and 627

RIN 3052-AC63

Farm Credit Administration Board
Meetings; Assessment and
Apportionment of Administrative
Expenses; Standards of Conduct and
Referral of Known or Suspected
Criminal Violations; Loan Policies and
Operations; Funding and Fiscal
Affairs, Loan Policies and Operations,
and Funding Operations; General
Provisions; and Title IV Conservators,
Receivers, and Voluntary Liquidations;
Technical Changes

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA or Agency),
through the FCA Board (Board), issued
a direct final rule with opportunity for
comment on June 24, 2010, amending
our regulations to eliminate

unnecessary, redundant or outdated
regulations, to correct cross-reference
errors, and to clarify the intent of a
regulatory provision. The opportunity
for comment expired on July 26, 2010.
The FCA received no comments and
therefore, the direct final rule becomes
effective without change. In accordance
with 12 U.S.C. 2252, the effective date
of the direct final rule is 30 days from
the date of publication in the Federal
Register during which either or both
Houses of Congress are in session. Based
on the records of the sessions of
Congress, the effective date of the
regulations is September 20, 2010.

DATES: Effective Date: Under the
authority of 12 U.S.C. 2252, the
regulation amending 12 CFR parts 604,
607, 612, 614, 615, 618, and 627
published on June 24, 2010 (75 FR
35966) is effective September 20, 2010.

FOR FURTHER INFORMATION CONTACT:

Jacqueline R. Melvin, Policy Analyst,
Office of Regulatory Policy, Farm
Credit Administration, McLean,
Virginia 22102-5090, (703) 883—-4498,
TTY (703) 883—4434,
or

Mary Alice Donner, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4020,
TTY (703) 883—4020.

SUPPLEMENTARY INFORMATION: The Farm
Credit Administration (FCA or Agency),
through the FCA Board (Board), issued
a direct final rule with opportunity for
comment under parts 604, 607, 612,
614, 615, 618, and 627 on June 24, 2010
(75 FR 35966) amending our regulations
to eliminate unnecessary, redundant or
outdated regulations, to correct cross-
reference errors, and to clarify the intent
of a regulatory provision. The
opportunity for comment expired on
July 26, 2010. The FCA received no
comments and therefore, the direct final
rule becomes effective without change.
In accordance with 12 U.S.C. 2252, the
effective date of the direct final rule is
30 days from the date of publication in
the Federal Register during which
either or both Houses of Congress are in
session.

The direct final rule carries out the
FCA Board’s commitment to the
principles contained in the Board’s
Policy Statement on Regulatory
Philosophy, which includes the
elimination of outdated regulations and
technical amendments to ensure that
regulations are accurate. In furtherance
of that objective, the June 24, 2010, rule
makes a number of technical changes to
the agency’s regulations.

(12 U.S.C. 2252(a)(9) and (10))

Dated: September 20, 2010.
Roland E. Smith,
Secretary, Farm Credit Administration Board.
[FR Doc. 2010-23976 Filed 9-24-10; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21624; Directorate
Identifier 2005-NE-17-AD; Amendment 39—
16439; AD 2010-20-05]

RIN 2120-AA64

Airworthiness Directives; Turboméca
S.A. ARRIEL 2B Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
Turboméca S.A. ARRIEL 2B turboshaft
engines. That AD currently requires
initial and repetitive inspections,
cleaning, lubrication, and checks for
proper operation of the hydro-
mechanical unit (HMU) acceleration
controller axle except on engines that
incorporate modification TU 132. That
AD also provides an optional
terminating action for the repetitive
inspections. This AD requires the same
actions, but expands the applicability to
include all engines that do not
incorporate modification TU 149. This
AD results from reports of engines with
modification TU 132 incorporated
experiencing stuck controller axles in
the metering valve body. We are issuing
this AD to prevent loss of control of
engine fuel flow in manual control
mode or mixed control mode, which can
lead to engine overspeed, and in-flight
engine shutdown resulting in a forced
autorotation landing or accident.
DATES: Effective October 12, 2010. The
Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of October 12, 2010.

We must receive any comments on
this AD by October 27, 2010.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
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Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493—-2251.

Contact Turbomeéca, 40220 Tarnos,
France; telephone 33 05 59 74 40 00; fax
33 05 59 74 45 15, for the service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Kevin Dickert, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;
telephone (781) 238-7117; fax (781)
238-7199.

SUPPLEMENTARY INFORMATION: On April
9, 2007, the FAA issued AD 2005-13—
25R1, Amendment 39-15028 (72 FR
19110, April 17, 2007). That AD
requires initial and repetitive
inspections, cleaning, lubrication, and
checks for proper operation of the HMU
acceleration controller axle on engines
that incorporate modification TU 62A,
unless the engine incorporates
modification TU 132. That AD was the
result of several reports of the HMU
acceleration controller axle sticking.
The stuck acceleration controller axle
resulted in engine overspeed and
commanded and uncommanded in-
flight engine shutdowns. That
condition, if not corrected, could result
in loss of control of engine fuel flow in
manual control mode or mixed control
mode, which can lead to engine
overspeed, and in-flight engine
shutdown resulting in a forced
autorotation landing or accident.

Actions Since AD 2005-13-25R1 Was
Issued

Since we issued AD 2005-13-25R1,
the European Aviation Safety Authority
(EASA), which is the airworthiness
agent for the Member States of the
European Union, has informed us that
the manufacturer, Turboméca S.A., has
reported additional occurrences of stuck
controller axles in the metering valve
body. Some of these occurrences
occurred on engines that incorporated
modification TU 132. Turboméca S.A.
introduced modification TU 149 to
eliminate the cause of the unsafe
condition on the ARRIEL 2B turboshaft
engines. This AD requires inspecting
and lubricating the P3 cover and HMU
acceleration control axle on HMUs that
are not modified to TU 149. It also
approves incorporating modification TU
149 to eliminate the cause of the unsafe
condition and the repetitive inspections
required by this AD. We are issuing this

AD to prevent loss of control of engine
fuel flow in the manual or mixed
control modes, which can lead to engine
overspeed, and in-flight engine
shutdown resulting in a forced
autorotation landing or accident.

Relevant Service Information

Turboméca has issued Mandatory
Service Bulletin A292 73 2814, Version
D, dated October 16, 2009, that
describes procedures for inspecting,
lubricating, and checking for proper
operation of the HMU acceleration
controller axle. EASA classified this
service bulletin as mandatory and
issued AD 2009-0246, dated November
10, 2009, in order to assure the
airworthiness of these ARRIEL 2B
turboshaft engines in the European
Union.

Bilateral Airworthiness Agreement

This engine model is manufactured in
France, and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Under that
agreement, EASA has kept us informed
of the situation described above. We
have examined EASA’s findings,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other Turboméca S.A. ARRIEL 2B
turboshaft engines of the same type
design. We are issuing this AD to
prevent loss of control of engine fuel
flow in the manual control mode or
mixed control mode, which can lead to
engine overspeed, and in-flight engine
shutdown resulting in a forced
autorotation landing or accident. This
AD requires initial and repetitive
inspections, cleaning, lubrication, and
checks for proper operation of the HMU
acceleration controller axle. You must
use the service information described
previously to perform the actions
required by this AD.

FAA’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this

amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA—-2005-21624; Directorate Identifier
2005-NE-17-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
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air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Under the authority delegated to me

by the Administrator, the Federal
Aviation Administration amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-15028 (72 FR

19110, April 17, 2007), and by adding

a new airworthiness directive,

Amendment 39-16439, to read as

follows:

2010-20-05 Turboméca S.A.: Amendment
39-16439. Docket No. FAA-2005-21624;
Directorate Identifier 2005-NE-17—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 12, 2010.

Affected ADs

(b) This AD supersedes AD 2005-13-25R1,
Amendment 39-15028.

Applicability

(c) This AD applies to Turboméca S.A.
ARRIEL 2B turboshaft engines that do not
have Modification TU 149 incorporated.

These engines are installed on, but not
limited to, Eurocopter AS350B3 helicopters.

Unsafe Condition

(d) This AD results from reports of engines
with modification TU 132 incorporated
experiencing stuck acceleration control axles
in the hydromechanical unit (HMU) metering
valve body. We are issuing this AD to prevent
loss of control of engine fuel flow in manual
control mode or mixed control mode, which
can lead to engine overspeed, and in-flight
engine shutdown resulting in a forced
autorotation landing or accident.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

HMUs Without Modification TU 149

(f) Within 20 operating hours of the
effective date of this AD, check the fuel
metering system and perform maintenance
procedures in accordance with Paragraph 2
of Turboméca MSB A292 73 2814, Version D,
dated October 16, 2009.

(g) Repeat the maintenance procedures of
paragraph (f) of this AD within every 210
operating hours.

Optional Terminating Action

(h) Modifying the HMU to Modification TU
149 terminates the repetitive inspection
requirements specified in paragraph (g) of
this AD. You can find guidance on modifying
the HMU to Modification TU 149 in
Turboméca Service Bulletin 292 73 2149,
Version C, dated August 10, 2009.

Previous Credit

(i) Maintenance performed prior to the
effective date of this AD using Turboméca
MSB A292 73 2814, Version C, dated
December 19, 2006, or an earlier version of
this MSB, satisfies the maintenance
requirements of paragraph (f) of this AD.

Alternative Methods of Compliance

(j) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(k) EASA airworthiness directive 2009—
00246, dated November 10, 2009, also
addresses the subject of this AD.

(1) Contact Kevin Dickert, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;

telephone (781) 238-7117, fax (781) 238—
7199, for more information about this AD.

Material Incorporated by Reference

(m) You must use Turboméca Mandatory
Service Bulletin (MSB) A292 73 2814,
Version D, dated October 16, 2009, to
perform the actions required by this AD. The
Director of the Federal Register approved the
incorporation by reference of MSB A292 73
2814, Version D, dated October 16, 2009, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Turboméca S.A., 40220
Tarnos, France; telephone 33 05 59 74 40 00,
fax 33 05 59 74 45 15, for a copy of this
service information. You may review copies
at the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

Issued in Burlington, Massachusetts, on
September 15, 2010.
Thomas A. Boudreau,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-23581 Filed 9-24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0380; Directorate
Identifier 2009—-NM—-009-AD; Amendment
39-16444; AD 2010-20-10]

RIN 2120-AA64

Airworthiness Directives; The Cessna
Aircraft Company Model 750 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to all Model 750
airplanes. That AD currently requires
inspecting the inboard-hinge brackets of
the left and right elevators for cracking
and doing related investigative and
corrective actions if necessary. For
certain airplanes, this new AD requires
inspecting for cracks of the bracket of
the inboard horizontal stabilizer and
measuring the lug thickness of the
horizontal stabilizer hinges; doing
corrective actions if necessary; and
modifying the left and right elevators
and left and right horizontal stabilizer.
For all airplanes, this new AD requires
replacing the existing elevator
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assemblies with new elevator
assemblies, which terminates the
requirements of the existing AD. This
new AD also revises the applicability to
remove certain airplanes. This AD
results from a report of cracking found
on the elevator inboard-hinge brackets
and the horizontal stabilizer hinges. We
are issuing this AD to prevent such
cracking of the elevator inboard-hinge
brackets and the horizontal stabilizer
hinges, which could result in structural
failure of the elevators and consequent
loss of control of the airplane.

DATES: This AD becomes effective
November 1, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 1, 2010.

On November 22, 2006 (71 FR 65047,
November 7, 2006), the Director of the
Federal Register approved the
incorporation by reference of a certain
other publication listed in the AD.
ADDRESSES: For service information
identified in this AD, contact Cessna
Aircraft Co., P.O. Box 7706, Wichita,
Kansas 67277; telephone 316-517-6215;
fax 316-517-5802; e-mail
citationpubs@cessna.textron.com;
Internet https://
www.cessnasupport.com/newlogin.html.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: T.N.
Baktha, Aerospace Engineer, Airframe
Branch, ACE-118W, FAA, Wichita
Aircraft Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone (316) 946—4155; fax (316)
946-4107.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 to include an AD that
supersedes AD 2006—-23—-05, amendment
39-14817 (71 FR 65047, November 7,
2006). The existing AD applies to all
Model 750 airplanes. That NPRM was
published in the Federal Register on
April 8, 2010 (75 FR 17879). That NPRM
proposed to continue to require
inspecting the inboard-hinge brackets of
the left and right elevators for cracking
and doing related investigative and
corrective actions if necessary. For
certain airplanes that NPRM proposed
to require an inspection for cracks and
corrosion of the bracket of the inboard
horizontal stabilizer and measuring the
lug thickness of the horizontal stabilizer
hinges; doing corrective actions if
necessary; and modifying the left and
right elevators and left and right
horizontal stabilizer. For all airplanes,
that NPRM proposed to require
replacing the existing elevator
assemblies with new elevator
assemblies, which would terminate the
requirements of the existing AD. That
NPRM also proposed to revise the
applicability to remove certain
airplanes.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been received on the NPRM.

Request To Remove References to
Corrosion

Cessna Aircraft Company requests
that in the “Differences Between the
Proposed AD and Service Bulletin”
section of the NPRM the sentence, “This
proposed AD would also require an
inspection for corrosion and
replacement of any corroded brackets,”
be removed. Cessna states that corrosion
of the brackets has not been an issue,
and current maintenance practices are
sufficient. Cessna states that the
requirement to inspect the horizontal
hinge brackets for corrosion will
complicate compliance for operators
that have already complied with
previous revisions of Cessna Service
Bulletin SB750—27—-62. Cessna states
that the addition of an inspection for
corrosion of the horizontal inboard
hinge in paragraph (k)(1) of the NPRM
is not specified in Cessna Service
Bulletin SB750-27-62, Revision 3,
dated August 21, 2009.

We agree with Cessna’s request. Since
the NPRM was issued, we have received
sufficient technical information to

support the request. We have changed
the AD to remove references to
corrosion.

Request To Clarify Table 1 of the NPRM

Cessna states that it is unclear which
requirements of paragraph (k) of the
NPRM are covered by previous revisions
of Cessna Service Bulletin SB750-27—
62. Cessna requests that we amend
Table 1 of the NPRM to reference
paragraphs (k)(1), (k)(2), and (k)(3) of the
NPRM.

We partially agree with Cessna’s
request. In lieu of revising Table 1 of
this AD, we have changed paragraph (1)
of this AD to show that actions
accomplished before the effective date
of this AD, in accordance with the
service bulletins identified in Table 1 of
this AD, are considered acceptable for
compliance with the corresponding
requirements of paragraphs “(k)(1),

(k)(2), and (k)(3) of this AD.”

Request To Clarify the Effect of
Previous Compliance

JATEC requests that we explain how
the NPRM affects airplanes that have
already complied with Cessna Service
Bulletin SB750-27—62, Revision 3,
dated August 21, 2009. JATEC asks if
anything further is required once
Revision 3 has been incorporated.

As specified in paragraph (f) of this
AD, you are responsible for having the
actions required by this AD performed
within the compliance time specified,
unless the actions have already been
done. In addition, as specified in
paragraph (k) of this AD, once the
actions required by that paragraph are
accomplished, the requirements of
paragraphs (g) through (j) of this AD are
terminated; no further action is
required. No changes to this AD are
necessary in this regard.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been received, and determined
that air safety and the public interest
require adopting the AD with the
changes described previously. We have
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.
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ESTIMATED COSTS

Number
Average
Action k\]/\éﬂ?; labor rate Parts gi?;S)}aprg rggf;igtésl';d Fleet cost
per hour airplanes
Inspection (required by AD 2 B85 | $O e $170 i 253 | $43,010.
2006—-23-05).
Modification and Replacement | Up to 200 85 | The manufacturer states that | Up to $17,000 .. 253 | Up to $4,301,000.
(new actions). it will supply parts to the
operators at no cost.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14817 (71
FR 65047, November 7, 2006) and by
adding the following new airworthiness
directive (AD):

2010-20-10 The Cessna Aircraft Company:
Amendment 39-16444. Docket No.
FAA—-2010-0380; Directorate Identifier
2009-NM-009—-AD.

Effective Date

(a) This AD becomes effective November 1,
2010.

Affected ADs

(b) This AD supersedes AD 2006—23-05,
Amendment 39-14817.

Applicability

(c) This AD applies to The Cessna Aircraft
Company Model 750 airplanes, certificated in
any category, as identified in Cessna Service
Bulletin SB750-27-62, Revision 3, dated
August 21, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Unsafe Condition

(e) This AD results from a report of
cracking found on the elevator inboard-hinge
brackets and the horizontal stabilizer hinges.
The Federal Aviation Administration is
issuing this AD to prevent cracking of the
elevator inboard-hinge brackets and the
horizontal stabilizer hinges, which could
result in structural failure of the elevators

and consequent loss of control of the
airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2006-
23-05, With No Changes

Inspection

(g) After the airplane accumulates 2,500
total flight hours: Perform a general visual
inspection for cracking of the inboard-hinge
brackets of the left and right elevators in
accordance with the Accomplishment
Instructions of Cessna Alert Service Letter
ASL750-27-21, dated October 13, 2006. Do
the inspection before the airplane
accumulates 3,000 total flight hours, or
within 10 flight hours after November 22,
2006 (the effective date of AD 2006—23-05),
whichever is later.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to enhance visual access to
all exposed surfaces in the inspection area.
This level of inspection is made under
normally available lighting conditions such
as daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Related Investigative and Corrective Actions

(h) If any crack is found during the
inspection required by paragraph (g) of this
AD: Before further flight, perform an eddy
current inspection of the inboard-hinge
brackets to determine the crack length, in
accordance with the Accomplishment
Instructions of Cessna Alert Service Letter
ASL750-27-21, dated October 13, 2006; and
do the actions specified in paragraph (h)(1)
or (h)(2) of this AD, as applicable, at the time
specified. All corrective actions must be done
using a method approved by the Manager,
Wichita Aircraft Certification Office (ACO),
FAA. For a replacement method to be
approved by the Manager, Wichita ACO, as
required by this paragraph, the Manager’s
approval letter must specifically refer to this
AD.
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(1) If the crack is 0.30 inch or more:
Replace the bracket before further flight.

(2) If the crack is less than 0.30 inch:
Continued flight for a maximum of 10 flight
hours for repositioning of the airplane and
replacement of the bracket is allowed, within
the restricted flight envelope included in the
attachment to Cessna Alert Service Letter
ASL750-27-21, dated October 13, 2006,
titled “Flight Restrictions.”

Special Flight Permits

(i) Special flight permits, as described in
Section 39.23 of the Federal Aviation
Regulations (14 CFR 39.23), are allowed with
the limitations required by paragraph (h)(2)
of this AD.

No Reporting or Return of Parts to
Manufacturer

(j) Cessna Alert Service Letter ASL750-27—
21, dated October 13, 2006, specifies
submitting a sheet related to inspection
results to the manufacturer; this AD does not
include that requirement. The service letter
also specifies sending the elevator assembly
to the manufacturer for replacement of the

inboard-hinge bracket if a crack is found that
is 0.30 inch or more; however, this AD
requires corrective actions be done using a
method approved by us.

New Requirements of This AD

(k) Within 60 months after the effective
date of this AD, do the applicable actions
required by paragraphs (k)(1), (k)(2), (k)(3),
and (k)(4) of this AD, in accordance with the
Accomplishment Instructions of Cessna
Service Bulletin SB750-27—62, Revision 3,
dated August 21, 2009. Accomplishing the
actions required by paragraph (k) of this AD
terminates the requirements of paragraphs (g)
through (j) of this AD.

(1) For all airplanes except those having
S/Ns 288 through 305 inclusive: Do an eddy
current inspection for cracks of the bracket of
the inboard horizontal stabilizer. Before
further flight, replace any cracked bracket of
the inboard horizontal stabilizer with a
serviceable bracket.

(2) For all airplanes except those having
S/Ns 288 through 305 inclusive: Measure the
lug thickness of the horizontal stabilizer
hinges. If the lug thickness is not within the

acceptable tolerance range, as identified in
Cessna Service Bulletin SB750-27-62,
Revision 3, dated August 21, 2009, before
further flight, replace the bearing plate with
a serviceable bearing plate.

(3) For all airplanes except those having
S/Ns 288 through 305 inclusive: Modify the
left and right horizontal stabilizer; and add
the modification part number of the
horizontal stabilizer to the modification
section of the MS27253-1 identification
plate.

(4) For all airplanes: Replace the existing
elevator assemblies with new elevator
assemblies having part numbers 6734000-17
(for the left side) and 6734000-18 (for the
right side).

Credit for Actions Done Using the Previous
Service Information

(1) Actions accomplished before the
effective date of this AD in accordance with
the service bulletins identified in Table 1 of
this AD are considered acceptable for
compliance with the corresponding
requirements of paragraphs (k)(1), (k)(2), and
(k)(3) of this AD.

TABLE 1—CREDIT FOR PREVIOUS SERVICE BULLETINS

Service Bulletin

Revision

level Date

Cessna Service BUlletin SB750—27—62 ..........cccuiieiirieiririeee ettt sttt sb et sae et st e sre e e nre e e ¢t

Cessna Service Bulletin SB750-27-62 ...

CesSNa SENViCe BUIIBN SB750-27—62 w.oovvooooooooooooooooeoeoeoeoeoeeeeee 2

October 13, 2008.
1 | October 22, 2008.
December 17, 2008.

~

1Original.

Alternative Methods of Compliance
(AMOCs)

(m)(1) The Manager, Wichita ACO, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
T.N. Baktha, Aerospace Engineer, Airframe
Branch, ACE-118W, FAA, Wichita ACO,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; telephone
(316) 946—4155; fax (316) 946—4107.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(n) You must use Cessna Alert Service
Letter ASL750-27-21, excluding the
attachment titled “Inspection Results Form”
and including the attachment titled “Flight
Restrictions,” dated October 13, 2006; and
Cessna Service Bulletin SB750-27-62,
Revision 3, dated August 21, 2009, including
Service Bulletin Supplemental Data, Revision
D, dated September 18, 2009; as applicable;
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Cessna Service Bulletin SB750-27—62,
Revision 3, dated August 21, 2009, including
Service Bulletin Supplemental Data, Revision
D, dated September 18, 2009, under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of Cessna Alert Service Letter
ASL750-27-21, excluding the attachment
titled “Inspection Results Form” and
including the attachment titled “Flight
Restrictions,” dated October 13, 2006, on
November 22, 2006 (71 FR 65047, November
7, 20086).

(3) For service information identified in
this AD, contact Cessna Aircraft Co., P.O. Box
7706, Wichita, Kansas 67277; telephone 316—
517—-6215; fax 316—-517—5802; e-mail
citationpubs@cessna.textron.com; Internet
https://www.cessnasupport.com/
newlogin.html.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/

code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
September 15, 2010.
Robert D. Breneman,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-23834 Filed 9-24—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-28077; Directorate
Identifier 2007-NE-20-AD; Amendment
39-16445; AD 2009-09-03R1]

RIN 2120-AA64
Airworthiness Directives; Turboméca

S.A. Arriel 2B and 2B1 Turboshaft
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are revising an existing
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
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airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Since issuance of AD 2007-0109,
Turboméca has released modification TU166
which consists in inserting HP blade
dampers between the HP disc and the HP
blade platform. Introduction of these
dampers has demonstrated to limit axial
displacement of the HP blade relative to the
disk in case of blade lock rupture or opening,
therefore eliminating the need for inspection
and replacement.

We are issuing this AD to prevent an
uncommanded in-flight engine
shutdown which could result in an
emergency autorotation landing or an
accident.

DATES: This AD becomes effective
November 1, 2010. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD as of
November 1, 2010. The Director of the
Federal Register approved the
incorporation by reference of
Turboméca S.A. Mandatory Service
Bulletin No. 292 72 2825, dated April 5,
2007, listed in this AD as of June 1, 2009
(74 FR 18981, April 27, 2009).
ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT:
Richard Woldan, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7136;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on May 12, 2010 (75 FR 26681).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCAI states that:

Since issuance of AD 2007-0109,
Turboméca has released modification TU166
which consists in inserting HP blade
dampers between the HP disc and the HP
blade platform. Introduction of these
dampers has demonstrated to limit axial
displacement of the HP blade relative to the
disk in case of blade lock rupture or opening,
therefore eliminating the need for inspection
and replacement.

Therefore, this AD revises AD 2007—-0109
by retaining the same requirements of AD
2007-0109 except that applicability is
limited to ARRIEL 2B, 2B1 and 2B1A engines
which do not incorporate modification
TU166.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we required different actions in this AD
from those in the MCAI in order to
follow FAA policies. Any such
differences are described in a separate
paragraph of the AD. These
requirements take precedence over the
actions copied from the MCAL

Costs of Compliance

Based on the service information, we
estimate that this AD would affect about
248 products of U.S. registry. We also
estimate that it would take about 2
work-hours per product to comply with
this AD. The average labor rate is $85
per work-hour. Based on these figures,
we estimate the cost of the AD on U.S.
operators to be $42,160.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-15889 (74 FR
18981), and adding a new airworthiness
directive, Amendment 39-16445, to
read as follows:

2009-09-03R1 Turboméca S.A.:
Amendment 39-16445. Docket No.
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FAA—-2007-28077; Directorate Identifier
2007-NE-20-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 1, 2010.

Affected ADs

(b) This AD revises AD 2009-09-03,
Amendment 39-15889.

Applicability

(c) This AD applies to Turboméca S.A.
ARRIEL 2B and 2B1 turboshaft engines that
don’t incorporate modification TU166. These
engines are installed on, but not limited to,

Eurocopter AS 350 B3 and EC 130 B4
helicopters.

Reason

(d) This AD results from:

Since issuance of AD 2007—-0109,
Turbomeéca has released modification TU166
which consists in inserting HP blade
dampers between the HP disc and the HP
blade platform. Introduction of these
dampers has demonstrated to limit axial
displacement of the HP blade relative to the
disk in case of blade lock rupture or opening,
therefore eliminating the need for inspection
and replacement.

We are issuing this AD to prevent an
uncommanded in-flight engine shutdown
which could result in an emergency
autorotation landing or an accident.

Actions and Compliance

(e) Unless already done, do the following
actions:

Initial Inspection

(1) Perform an initial high-pressure (HP)
turbine borescope inspection according to
Turboméca S.A. Mandatory Service Bulletin
(MSB) No. 292 72 2825, Version B, dated
September 21, 2009, or earlier version as
follows:

(i) For engines with fewer than 500 hours
and 450 cycles since new or since the last HP
turbine borescope inspection, inspect before
reaching 600 hours or 500 cycles whichever
occurs first. Replace HP turbine modules
with rearward turbine blade displacement
greater than 0.5 mm.

(ii) For the remaining engines, inspect
within the next 100 hours. Replace HP
turbine modules with rearward turbine blade
displacement greater than 0.5 mm.

Repetitive Inspections

(2) Perform repetitive HP turbine borescope
inspections according to Turboméca S.A.
MSB No. 292 72 2825, Version B, dated
September 21, 2009 or earlier version:

(i) Within 600 hours or 500 cycles from the
previous inspection, whichever occurs first,
if the rearward displacement of the turbine
blades was less than 0.2 mm. Replace HP
turbine modules with rearward turbine blade
displacement greater than 0.5 mm.

(ii) Within 100 hours of the previous
inspection if the rearward displacement of
the turbine blades was between 0.2 mm and
0.5 mm. Replace HP turbine modules with
rearward turbine blade displacement greater
than 0.5 mm.

Optional Terminating Action

(f) Incorporating modification TU166
terminates the repetitive inspection
requirements of paragraphs (e)(2)(i) and
(e)(2)(ii) of this AD.

FAA AD Differences

(g) For clarification, we restructured the
actions and compliance wording of this AD.

(h) We deleted the Turboméca reporting
requirement from the AD.

(i) Although EASA Airworthiness Directive
2007—-0109R1, dated November 9, 2009,
applies to the ARRIEL 2B1A engine, this AD
does not apply to that model because it has
no U.S. type certificate.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(k) Refer to EASA Airworthiness Directive
2007—-0109R1, dated November 9, 2009, and
Turbomeéca S.A. MSB No. 292 72 2825,
Version B, dated September 21, 2009, or
earlier version, for related information.

(1) Contact Richard Woldan, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238—7136; fax
(781) 238-7199, for more information about
this AD.

Material Incorporated by Reference

(m) You must use Turboméca S.A.
Mandatory Service Bulletin No. 292 72 2825,
Version B, dated September 21, 2009, to do
the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of Turboméca S.A. Mandatory
Service Bulletin No. 292 72 2825, dated April
5, 2007, on June 1, 2009 (74 FR 18981, April
27, 2009).

(2) For service information identified in
this AD, contact Turboméca, 40220 Tarnos,
France; telephone 33 05 59 74 40 00, fax 33
05 59 74 45 15.

(3) You may review copies at the FAA,
New England Region, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://www.
archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
September 17, 2010.
Robert J. Ganley,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-23833 Filed 9-24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1100; Directorate
Identifier 2009-NE-37-AD; Amendment 39—
16441; AD 2010-20-07]

RIN 2120-AA64

Airworthiness Directives; International
Aero Engines AG V2500-A1, V2522—
A5, V2524-A5, V2525-D5, V2527-A5,
V2527E-A5, V2527M-A5, V2528-D5,
V2530-A5, and V2533-A5 Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
International Aero Engines AG (IAE)
V2500-A1, V2525-D5 and V2528-D5
turbofan engines and certain serial
numbers (S/Ns) of IAE V2522—-A5,
V2524—-A5, V2527-A5, V2527E-AS5,
V2527M-A5, V2530-A5, and V2533-A5
turbofan engines. For certain S/Ns of
V2500-A1, V2522-A5, V2524—A5,
V2527—-A5, V2527E-A5, V2527M—-A5,
V2530-A5, and V2533—A5 series
turbofan engines, this AD requires
initial and repetitive on-wing ultrasonic
inspections of the high-pressure
compressor (HPC) stage 3 to 8 drum for
cracks. As mandatory terminating action
to the repetitive inspections, this AD
requires removal from service of the
fully silver plated nuts attaching the
HPC stage 3 to 8 drum to the HPC stage
9 to 12 drum, removal of silver residue
from the HPC stage 3 to 8 drum, and
fluorescent penetrant inspection (FPI) of
the stage 3 to 8 drum within a specified
time. For all other engines, this AD
requires removal from service of the
fully silver plated nuts attaching the
HPC stage 3 to 8 drum to the HPC stage
9 to 12 drum, removal of silver residue
from the HPC stage 3 to 8 drum, and FPI
of the HPC stage 3 to 8 drum at the next
drum piece-part exposure. This AD
results from reports of 39 HPC stage 3
to 8 drums found cracked since March
2009. We are issuing this AD to prevent
uncontained failure of the HPC stage 3
to 8 drum, which could result in
damage to the airplane.

DATES: This AD becomes effective
November 1, 2010. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in the regulations as
of November 1, 2010.

ADDRESSES: You can get the service
information identified in this AD from
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International Aero Engines AG, 400
Main Street, East Hartford, CT 06108;
telephone: (860) 565—5515; fax: (860)
565-5510.

The Docket Operations office is
located at Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT:
Mark Riley, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: mark.riley@faa.gov; telephone
(781) 238-7758, fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
applies to all IAE V2500-A1, V2525-D5
and V2528-D5 turbofan engines and
certain S/Ns of IAE V2522—-A5, V2524—
A5, V2527-A5, V2527E-A5, V2527M—
A5, V2530-A5, and V2533—A5 turbofan
engines. We published the proposed AD
in the Federal Register on February 12,
2010 (75 FR 6860). That action proposed
to require:

e For certain S/Ns of IAE V2500-A1,
V2522—-A5, V2524—A5, V2527-A5,
V2527E-A5, V2527M-A5, V2530-A5,
and V2533—A5 turbofan engines:

O Initial and repetitive on-wing
ultrasonic inspections of HPC stage 3 to
8 drums for cracks; and

© As mandatory terminating action to
the repetitive ultrasonic inspections,
within 27 months from the effective
date of this AD, removal from service of
the fully silver plated nuts attaching the
HPC stage 3 to 8 drum to the HPC stage
9 to 12 drum, removal of silver residue
from the HPC stage 3 to 8 drums, and
FPI of the HPC stage 3 to 8 drums.

¢ For all other engines, at the next
piece-part exposure of the HPC stage 3
to 8 drum, removal from service of the
fully silver plated nuts attaching the
HPC stage 3 to 8 drum to the HPC stage
9 to 12 drum, removal of silver residue
from the HPC stage 3 to 8 drums, and
FPI of the HPC stage 3 to 8 drums.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request To Mandate Inspection of
Group B and Group C Engines

One commenter, Airbus, requests that
we mandate inspection for the S/N
engines identified in Group B and
Group C of IAE Service Bulletin (SB)
No. V2500-ENG-72-0594, Revision 5,
as these engines may have operated in
a similar environment as the Group A
engines.

We do not agree. Engines identified in
Groups B and C have not exhibited
cracking similar to that seen in engines
listed in Groups A and D. Therefore, it
is not appropriate to mandate
inspections on Group B or C engines at
this time. We did not change the AD.

Claim That Root Cause Is Not Yet
Determined

Airbus claims that the proposed AD
would mandate the inspection only on
engines identified in IAE SB No.
V2500-ENG-72-0594 (Groups A and D)
and TAE SB No. V2500-ENG-72-0603
(Group A) without determining root
cause. To properly identify the suspect
population, determining the root cause
of the HPC stage 3-8 drum cracking is
required.

We do not agree. While we do not yet
know the specific root cause of the
contamination causing the corrosion
cracking of the HPC stage 3—8 drum, we
do know that engines specified in IAE
SB No. V2500-ENG-72—-0594 (Groups A
and D) and IAE SB No. V2500-ENG-72—
0603 (Group A) may exhibit HPC stage
3-8 drum corrosion cracking. We did
not change the AD.

Request To Include a Fleetwide
Introduction of a Final Fix

Airbus requests that the proposed AD
should include a fleet-wide introduction
of the final fix (nuts modification), and
in the interim, the ultrasonic inspection,
to correct the cause of HPC stage 3-8
drum cracking for the entire V2500 fleet.

We partially agree. Paragraph ()(4)(i)
of this AD requires that all operators of
engines requiring these repetitive
ultrasonic inspections remove the fully
silver plated nuts, P/N AS44862, or
equivalent, that attach the HPC stage 3
to 8 drum to the HPC stage 9 to 12
drum, within 27 months after the
effective date of the AD. Paragraph (g)
of this AD also requires those operators
of all other affected engines to remove
the fully silver plated nuts at the next
piece-part exposure of the HPC stage 3—
8 drum after the effective date of the

AD. Ultrasonic inspection(s) per IAE SB
No. V2500-ENG-72—-0594 (Groups A
and D) and IAE SB No. V2500-ENG-72—
0603 only affect certain engines and are
not required for the entire fleet. We did
not change the AD.

Claim That Proposed AD Is Less
Restrictive Than IAE SB

Airbus claims that the proposed AD is
less restrictive than the IAE service
bulletins, and it does not recommend
immediate action for V2500—-A5 drums
above 7,545 cycles-since-new and for
V2500—-A1 drums above 10,305 cycles-
since-new. It therefore does not meet the
criteria for maximum allowable
individual risk per flight.

We do not agree. All “high cycle” HPC
stage 3 to 8 drums in the field that
required inspections at reduced
thresholds, as referenced in the IAE SBs,
have already been inspected. Therefore,
an equivalent level of fleet risk is
maintained for the AD action, and meets
FAA criteria. We did not change the AD.

FAA Should Mandate the Nut Removal
for the Complete V2500 Fleet

Airbus states that the proposed AD
does not put a compliance date for
removal of the fully plated silver nuts
for the complete V2500 fleet. Removal
of the fully silver plated nuts should be
mandated for the complete V2500 fleet.

We agree that the fully silver plated
nuts should be removed from service for
the entire V2500 fleet. However, all
engines do not need to be retrofitted
before a specific compliance date.
V2500 engines that have been
determined to require repetitive
ultrasonic inspections are at an elevated
risk level, and therefore require removal
of the fully silver plated nuts within a
specified time period to prevent
corrosion and potential failure of the
HPC 3-8 drum. The remaining V2500
engines that do not require repetitive
ultrasonic inspections have been
determined to be at a much lower risk
level, and therefore, are only required to
have the fully silver plated nuts
removed at the next piece part exposure.
We did not change the AD.

Request To Reference the Latest Service
Bulletins

IAE and Japan Airlines request that
we reference the latest revisions of the
service bulletins, which are IAE SB No.
V2500-ENG-72-0594, Revision 6, IAE
SB No. V2500-ENG-72-0603, Revision
2, and V2500-ENG-72-0601, Revision
2, as they have been updated to include
additional engine S/Ns and other
clarification changes.

We agree. We changed the AD to
reference the revised service bulletins.
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Request To Correct Typos in the
Proposed AD

Two commenters request that we
change the following:

Paragraph (f)(4) should be revised
from “HPC Stage 8 to 12 drum” to “HPC
Stage 3 to 8 drum”.

Paragraphs (f)(1), (f)(4)(ii), and (g)(2)
should be revised from “using paragraph
3 of the Accomplishment Instructions
of” to “using the paragraph 3
Accomplishment Instructions of”.

We partially agree. We agree that
paragraph (f)(4) should be revised from
“HPC Stage 8 to 12 drum” to “HPC Stage
3 to 8 drum,” We changed the AD.

We also agree that our reference in
paragraphs (f)(1), (f)(4)(ii), and (g)(2)
should be revised, but not as
recommended. We changed paragraphs
(H)(1), (H)(4)(ii), and (g)(2) from “using
paragraph 3 of the Accomplishment
Instructions of” to “use IAE SB No.
V2500-ENG-72-0601, Revision 2, dated
April 12, 2010, Accomplishment
Instructions, paragraph 3.”

Material Incorporated by Reference
Section Missing From Proposed AD

One commenter states that paragraphs
(H)(1), ()(4)(ii), and (g)(2) require
ultrasonic inspection and cleaning to be
performed using the Accomplishment
Instructions of specified revisions of
IAE SBs V2500-ENG-72—-0594, V2500—
ENG-603, and V2500-ENG-72-0601.
These SBs should be listed in the
Material Incorporated by Reference
section, which is missing from the
NPRM.

We agree. This Final Rule AD
includes the Material Incorporated by
Reference section, which includes those
SBs.

Request To Revise the Relevant Service
Information

IAE commented to revise the last
sentence of the “Relevant Service
Information” in the preamble of the AD
to change: “* * * 27 months from the
effective date of the proposed AD” to “27
months after the effective date of this
AD”. The commenter states that this
could be interpreted incorrectly as 27
months from February 12, 2010 (date of
the NPRM).

We do not agree that the compliance
date could be misinterpreted. Paragraph
(4) of this AD correctly states “27
months after the effective date of this
AD.” We did not change the AD.

Request To Revise the Mandatory
Terminating Action Compliance Time

IAE requests that we revise the
mandatory terminating action
compliance time of “27 months after the
effective date of this AD” to a calendar

end date of October 31, 2012, to be
consistent with the IAE risk assessment.
We do not agree. Due to the
uncertainty of the actual publication
date of the AD, revising the mandatory
terminating action from 27 months after
the effective date of this AD to a
calendar date of October 31, 2012, may
result in a compliance time that is more
restrictive than what was proposed in
the NPRM. We did not change the AD.

Request To Revise the Definition of
Piece-Part Exposure

IAE requests that we revise the AD to
change paragraph (i) of the definition of
piece-part exposure for the HPC stage 3
to 8 drum from “removal of the drum
from the engine and removal of all
blades from the drum” to “separation of
the rotating drum hardware from the
static cases and removal of all blades
from the HPC stage 3 to 8 drum”. IAE
is concerned that confusion could occur
with the current statement.

We do not agree. The current
description is accurate. We did not
change the AD.

Request To Eliminate the Mandatory
Terminating Action

One commenter requests that we
revise paragraph (f)(4) of the AD to
eliminate the 27-month mandatory
terminating action requirement to
remove the fully silver plated nuts that
attach the HPC stage 3 to 8 drum to the
HPC stage 9 to 12 drum. The commenter
states that performing repetitive
ultrasonic inspections will provide an
acceptable level of safety, and that
incorporation of the 27-month
mandatory terminating action
requirement is an unacceptable cost
burden to operators.

We do not agree. We have determined
that removal of the fully silver plated
nuts within 27 months from the
effective date of the AD is required to
maintain an acceptable level of safety.
We did not change the AD.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that this AD will affect
848 IAE V2500-A1, V2522-A5, V2524—
A5, V2525-D5, V2527-A5, V2527E-AS5,
V2527M-A5, V2528-D5, V2530—-A5,
and V2533—A5 turbofan engines

installed on airplanes of U.S. registry.
We estimate that 29 of these engines
will require ultrasonic inspections, and
that it will take about 3 work-hours per
engine to perform one ultrasonic
inspection. We estimate that it will take
about 2 work-hours per engine to
perform the FPI of the HPC stage 3 to

8 drum, and that the average labor rate
is $85 per work-hour. We also estimate
that removal of silver residue from the
engine will cost about $2,600 per
engine. Required parts will cost about
$795 per engine. Based on these figures,
we estimate the total cost of the AD to
U.S. operators to be $3,030,515.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2010-20-07 International Aero Engines
AG: Amendment 39-16441. Docket No.
FAA—-2009-1100; Directorate Identifier
2009-NE-37-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 1, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to:

(1) All International Aero Engines AG (IAE)
V2500-A1 turbofan engines; and

(2) All IAE V2525-D5 and V2528-D5
turbofan engines; and

(3) IAE V2522—-A5, V2524—A5, V2527—-A5,
V2527E-A5, V2527M-A5, V2530—-A5, and
V2533—A5 turbofan engines with serial
numbers (S/Ns) up to and including V13181,
and with S/Ns from V15000 up to and
including V15245.

(4) These engines are installed on, but not
limited to, Airbus A319, A320, and A321,
and McDonnell Douglas MD-90 airplanes.

Unsafe Condition

(d) This AD results from reports of 39 high-
pressure compressor (HPC) stage 3 to 8
drums found cracked since March 2009. We
are issuing this AD to prevent uncontained
failure of the HPC stage 3 to 8 drum, which
could result in damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Engines Requiring Ultrasonic Inspections of
the HPC Stage 3 to 8 Drum

(f) For IAE V2522—-A5, V2524—A5, V2527—
A5, V2527E—-A5, V2527M-A5, V2530-A5,
and V2533—-A5 turbofan engines with S/Ns in
“Group A” or “Group D” in IAE Service
Bulletin (SB) No. V2500-ENG-72-0594,
Revision 6, dated April 12, 2010, and for
V2500-A1 turbofan engines with S/Ns in
“Group A” in IAE SB No. V2500-ENG-72—

0603, Revision 2, dated March 17, 2010, do
the following:

(1) Perform an initial ultrasonic inspection
of the HPC stage 3 to 8 drum using IAE SB
No. V2500-ENG-72-0594, Revision 6, dated
April 12, 2010, Accomplishment
Instructions, paragraph 3, or IAE SB No.
V2500-ENG-72-0603, Revision 2, dated
March 17, 2010, Accomplishment
Instructions, paragraph 3, before
accumulating 5,200 cycles-since-new (CSN)
or within 500 cycles from the effective date
of this AD, whichever occurs later.

(2) Thereafter, perform repetitive ultrasonic
inspections of the HPC stage 3 to 8 drum for
cracks within every 500 cycles-since-last-
inspection.

(3) If cracks or crack indications are
identified, remove the drum from service
before further flight.

Mandatory Terminating Action

(4) As mandatory terminating action to the
repetitive inspections required by this AD, at
the next engine shop visit, but no later than
27 months after the effective date of this AD,
do the following before returning any HPC
stage 3 to 8 drum to service:

(i) Remove from service fully silver plated
nuts, part number (P/N) AS44862 or
equivalent, that attach the HPC stage 3 to 8
drum to the HPC stage 9 to 12 drum.

(ii) Remove the silver residue from the HPC
stage 3 to 8 drum using the IAE SB No.
V2500-ENG-72-0601, Revision 2, dated
April 12, 2010, Accomplishment
Instructions, paragraph 3. Drums cleaned
before the effective date of this AD using
engine manual task 72—41-11-110-001
satisfy this requirement.

(iii) Fluorescent penetrant inspect (FPI) the
HPC stage 3 to 8 drum for cracks, and remove
from service any drum found cracked. You
can find guidance on performing an FPI of
the HPC stage 3 to 8 drum in IAE engine
manual task 72—41-11-200-001.

(iv) Installation of a zero-time HPC stage 3
to 8 drum or a drum that has never operated
with fully silver plated nuts, P/N AS44862 or
equivalent, that attach the HPC stage 3 to 8
drum to the HPC stage 9 to 12 drum
eliminates the need for the cleaning and FPI
required by paragraphs (f)(4)(ii) and (f)(4)(iii)
of this AD.

All Other Engines

(g) For all other engines, at the next piece-
part exposure of the HPC stage 3 to 8 drum
after the effective date of this AD, do the
following before returning the drum to
service:

(1) Remove from service fully silver plated
nuts, P/N AS44862 or equivalent, that attach
the HPC stage 3 to 8 drum to the HPC stage
9 to 12 drum.

(2) Remove the silver residue from the HPC
stage 3 to 8 drum using IAE SB No. V2500-
ENG-72-0601, Revision 2, dated April 12,
2010, Accomplishment Instructions,
paragraph 3. Drums cleaned before the
effective date of this AD using engine manual
task 72—-41-11-110-001 satisfy this
requirement.

(3) FPI the HPC stage 3 to 8 drum for
cracks, and remove from service any drum
found cracked. You can find guidance on

performing an FPI of the HPC stage 3 to 8
drum in IAE engine manual task 72-41-11-
200-001.

(4) Installation of a zero-time HPC stage 3
to 8 drum or a drum that has never operated
with fully silver plated nuts, P/N AS44862 or
equivalent, that attach the HPC stage 3 to 8
drum to the HPC stage 9 to 12 drum
eliminates the need for the cleaning and FPI
required by paragraphs (g)(2) and (g)(3) of
this AD.

Definitions

(h) For the purpose of this AD, an engine
shop visit is the induction of an engine into
the shop for maintenance involving the
separation of a pair of major mating engine
flanges, except that the separation of engine
flanges solely for the purposes of
transportation without subsequent engine
maintenance is not an engine shop visit.

(i) For the purpose of this AD, piece-part
exposure is removal of the HPC stage 3 to 8
drum from the engine and removal of all
blades from the drum.

Previous Credit

(j) Initial or repetitive ultrasonic
inspections of the HPC stage 3 to 8 drum
using IAE SB No. V2500-ENG-72-0594,
Revision 3, dated August 7, 2009, or Revision
4, dated October 13, 2009, or Revision 5,
dated November 23, 2009, before the effective
date of this AD, meets the inspection
requirements of paragraphs (f)(1) through
(£)(3) of this AD.

(k) Initial or repetitive ultrasonic
inspections of the HPC stage 3 to 8 drum
using IAE SB No. V2500-ENG-72-0603,
Original Issue, dated November 24 2009, or
Revision 1, dated December 18, 2009, before
the effective date of this AD, meets the
inspection requirements of paragraphs (f)(1)
through (£)(3) of this AD.

Alternative Methods of Compliance
(AMOCS)

(1) The Manager, Engine Certification
Office, has the authority to approve AMOCs
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(m) Contact Mark Riley, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: mark.riley@faa.gov; telephone
(781) 238-7758, fax (781) 238-7199, for more
information about this AD.

(n) Contact International Aero Engines AG,
400 Main Street, East Hartford, CT 06108;
telephone: (860) 565-5515; fax: (860) 565—
5510, for a copy of the service information
referenced in this AD.

Material Incorporated by Reference

(o) You must use the service information
specified in the following Table 1 to perform
the inspections and silver residue removal
required by this AD. The Director of the
Federal Register approved the incorporation
by reference of the documents listed in the
following Table 1 in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Contact
International Aero Engines AG, 400 Main
Street, East Hartford, CT 06108; telephone:
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(860) 565-5515; fax: (860) 565—5510, for a
copy of this service information. You may
review copies at the FAA, New England
Region, 12 New England Executive Park,

Burlington, MA; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go

TABLE 1—INCORPORATION BY REFERENCE

to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

International Aero Engines Service Bulletin No. Page Revision Date
V2500—ENG—=72-0594 .......ccooiitiiiiiiiiii e e ALL ...... 6 | April 12, 2010.
Total Pages: 61.
V2500—ENG—=72—06801 .......coiiiiiiiiiiiiiiii b s ALL ...... 2 | April 12, 2010.
Total Pages: 9.
V2500—ENG—=72—0603 ........cocooitiiiiiiiiiiii i e ALL ...... 2 | March 17, 2010.
Total pages: 46.

Issued in Burlington, Massachusetts, on
September 15, 2010.

Robert J. Ganley,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-23832 Filed 9-24—10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0439; Directorate
Identifier 2010-NM—-029-AD; Amendment
39-16437; AD 2010-20-03]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B16 (CL-604
Variants (Including CL-605 Marketing
Variant)) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Following five reported cases of * * *
balance washer screw failure on similar
ADGs [air-driven generators]/ram air turbines
installed on other aircraft types, investigation
by Hamilton Sundstrand determined that a
specific batch of the screws had a
metallographic non-conformity that
increased their susceptibility to brittle
fracture. * * *

Failure of a balance washer screw can
result in loss of the related balance washer,
with consequent turbine imbalance. Such
imbalance could potentially result in ADG
structural failure (including blade failure),
loss of ADG electrical power and structural

damage to the aircraft and, if deployment was
activated by a dual engine shutdown, could
also result in loss of hydraulic power for the
flight controls [and consequent reduced
ability of the flightcrew to maintain the safe
flight and landing of the airplane].

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 1, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 1, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christopher Alfano, Aerospace
Engineer, Airframe and Mechanical
Systems Branch, ANE-171, FAA, New
York Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7340; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on June 2, 2010 (75 FR 30740).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

Following five reported cases of * * *
balance washer screw failure on similar
ADGs [air-driven generators]/ram air turbines
installed on other aircraft types, investigation
by Hamilton Sundstrand determined that a
specific batch of the screws had a
metallographic non-conformity that
increased their susceptibility to brittle
fracture. Subsequently, it was established

that 152 “dry” ADGs [Hamilton Sundstrand
Part Numbers (P/Ns) in the 761339 series and
1711405; see Note] either had non-
conforming screws installed during
production or possibly during maintenance
or repair at Hamilton Sundstrand repair
stations.

Failure of a balance washer screw can
result in loss of the related balance washer,
with consequent turbine imbalance. Such
imbalance could potentially result in ADG
structural failure (including blade failure),
loss of ADG electrical power and structural
damage to the aircraft and, if deployment was
activated by a dual engine shutdown, could
also result in loss of hydraulic power for the
flight controls [and consequent reduced
ability of the flightcrew to maintain the safe
flight and landing of the airplane].

This [Canadian] directive mandates
checking of the ADG and replacing the
balance washer screws, if required. It also
prohibits future installation of unmodified
ADGs.

Note: ADGs with Hamilton Sundstrand
P/Ns in the 761339 series and 1711405 are
installed on the aircraft model listed in the
Applicability section above in addition to
Bombardier Inc. Models CL-600-2B19, CL—
600-2C10 and CL-600-2D24. The latter three
models are covered in a separate directive.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
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operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
155 products of U.S. registry. We also
estimate that it will take about 10 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $131,750, or
$850 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2010-20-03 Bombardier, Inc.: Amendment
39-16437. Docket No. FAA-2010-0439;
Directorate Identifier 2010-NM-029-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 1, 2010.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model CL-600—2B16 (CL-604 Variant)
airplanes; certificated in any category; serial
numbers (S/N) 5408 and subsequent.

Note 1: Some Model CL-600-2B16 (CL—
604 Variant) airplanes might be referred to by
a marketing designation of CL-605.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Following five reported cases of * * *
balance washer screw failure on similar
ADGs [air-driven generators]/ram air turbines
installed on other aircraft types, investigation
by Hamilton Sundstrand determined that a
specific batch of the screws had a
metallographic non-conformity that
increased their susceptibility to brittle
fracture. Subsequently, it was established
that 152 “dry” ADGs [Hamilton Sundstrand
Part Numbers (P/Ns) in the 761339 series and
1711405; see Note] either had non-
conforming screws installed during
production or possibly during maintenance
or repair at Hamilton Sundstrand repair
stations.

Failure of a balance washer screw can
result in loss of the related balance washer,
with consequent turbine imbalance. Such
imbalance could potentially result in ADG
structural failure (including blade failure),
loss of ADG electrical power and structural
damage to the aircraft and, if deployment was
activated by a dual engine shutdown, could
also result in loss of hydraulic power for the
flight controls [and consequent reduced
ability of the flightcrew to maintain the safe
flight and landing of the airplane].

This [Canadian] directive mandates
checking of the ADG and replacing the
balance washer screws, if required. It also
prohibits future installation of unmodified
ADGs.

Note: ADGs with Hamilton Sundstrand
P/Ns in the 761339 series and 1711405 are
installed on the aircraft model listed in the
Applicability section above in addition to
Bombardier Inc. Models CL-600-2B19, CL—
600—-2C10 and CL-600-2D24. The latter three
models are covered in a separate directive.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) At the earliest of the times identified in
paragraphs (g)(1), (g)(2), (g)(3), and ()(4) of
this AD, do an inspection to determine the
serial number of the installed ADG. A review
of airplane maintenance records is acceptable
in lieu of this inspection if the serial number
of the ADG can be conclusively determined
from that review.

(1) Within 400 flight hours or 12 months
after the effective date of this AD, whichever
occurs first, or

(2) Prior to the next in-flight or on-ground
functional test of the ADG, whichever occurs
first after the effective date of this AD, or

(3) Prior to the next in-flight or on-ground
operational test of the ADG, whichever
occurs first after the effective date of this AD,
or

(4) Prior to the next scheduled ADG in-
flight deployment.
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(h) If the ADG serial number, as
determined in paragraph (g) of this AD, is not
listed in paragraph 1.A of the applicable

Bombardier service bulletin listed in Table 1
of this AD, no further action is required by

TABLE 1—SERVICE BULLETINS

this AD, except as required by paragraph (j)
of this AD.

Bombardier
Model— Service Dated—
Bulletin—
CL—600—2B16 (CL—604) QIrPIANES .......eiiuiiiiieiuiieiieiieeeitiesteesiee et e steeabeesaeesbeasaeeebeesaeeaseesabeasbeeanseesaeesnseenseas 604-24-021 | July 13, 2009.
CL—600-2B16 (CL—605) QIIPIANES ....ccecureeeiiiieiiiiieeeitiieesitteeesteeassseeeesseeeesteeesssteeessteeessneeesasseeesasseeesseeessnseens 605—-24—-001 | July 13, 2009.

(i) If the ADG serial number determined in
paragraph (g) of this AD is identified in
paragraph 1.A. of the applicable service
bulletin listed in Table 1 of this AD, before
further flight, do an inspection to determine
if the symbol “24—5” is marked on the ADG
identification plate. A review of airplane
maintenance records is acceptable in lieu of
this inspection if the symbol “24-5” can be
conclusively determined from that review.

(1) If the symbol “24-5” is marked on the
ADG identification plate, and the balance
washer screws have already been replaced,
no further action is required by this AD,
except as required by paragraph (j) of this
AD.

(2) If the symbol “24-5” is not marked on
the ADG identification plate, before further
flight, replace all balance washer screws with
new screws having part number MS24667—14
and mark the ADG identification plate with
symbol “24-5”, in accordance with the
Accomplishment Instructions of the
applicable service bulletin listed in Table 1
of this AD.

(j) As of the effective date of this AD, no
person may install on any airplane a
replacement or spare ADG, Hamilton
Sundstrand part number in the 761339 or
1711405 series, having one of the serial
numbers identified in paragraph 1.A. of the
applicable service bulletin listed in Table 1
of this AD, unless the ADG is identified with
the symbol “24-5” on the identification plate.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: The
MCALI specifies to inspect only airplanes
having certain serial numbers that are part of
the MCAI applicability. Because the affected
part could be rotated onto any of the
airplanes listed in the applicability, this AD
requires the inspection be done on all
airplanes. We have coordinated this
difference with TCCA.

Other FAA AD Provisions

(k) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York,
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,

notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(1) Refer to MCAI Canadian Airworthiness
Directive CF—2009-50, dated December 17,
2009; and Bombardier Service Bulletins 604—
24-021, dated ]uly 13, 2009, and 605—24—
001, dated July 13, 2009; for related
information.

Material Incorporated by Reference

(m) You must use Bombardier Service
Bulletin 604—24-021, dated July 13, 2009; or
Bombardier Service Bulletin 605-24—001,
dated July 13, 2009; as applicable; to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—-7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go

to: http://www.archives.gov/federal _register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
September 10, 2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-23742 Filed 9-24-10; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0375; Directorate
Identifier 2010-NM-014-AD; Amendment
39-16443; AD 2010-20-09]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes; Model
CL-600-2C10 (Regional Jet Series 700,
701, & 702) Airplanes; Model CL-600—
2D15 (Regional Jet Series 705) and
Model CL-600-2D24 (Regional Jet
Series 900) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Following five reported cases of balance
washer screw failure on similar ADGs [air-
driven generators]/ram air turbines installed
on other aircraft types, investigation by
Hamilton Sundstrand determined that a
specific batch of the screws had a
metallographic non-conformity that
increased their susceptibility to brittle
fracture. * * *

Failure of a balance washer screw can
result in loss of the related balance washer,
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with consequent turbine imbalance. Such
imbalance could potentially result in ADG
structural failure (including blade failure),
loss of ADG electrical power and structural
damage to the aircraft and, if deployment was
activated by a dual engine shutdown, could
also result in loss of hydraulic power for the
flight controls.

* * * * *

The unsafe condition is the reduced
ability of the flightcrew to maintain the
safe flight and landing of the airplane.
We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 1, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 1, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christopher Alfano, Aerospace
Engineer, Airframe and Mechanical
Systems Branch, ANE-171, FAA, New
York Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7340; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 8, 2010 (75 FR 17884).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

Following five reported cases of balance
washer screw failure on similar ADGs [air-
driven generators]/ram air turbines installed
on other aircraft types, investigation by
Hamilton Sundstrand determined that a
specific batch of the screws had a
metallographic non-conformity that
increased their susceptibility to brittle
fracture. Subsequently, it was established
that 152 “dry” ADGs [Hamilton Sundstrand
Part Numbers (P/Ns) in the 761339 series and
1711405; see Note] either had non-
conforming screws installed during
production or may possibly have had non-
conforming screws installed during
maintenance or repair at Hamilton
Sundstrand repair stations.

Failure of a balance washer screw can
result in loss of the related balance washer,
with consequent turbine imbalance. Such
imbalance could potentially result in ADG

structural failure (including blade failure),
loss of ADG electrical power and structural
damage to the aircraft and, if deployment was
activated by a dual engine shutdown, could
also result in loss of hydraulic power for the
flight controls [and consequent reduced
ability of the flightcrew to maintain the safe
flight and landing of the airplane].

This [Canadian] directive mandates
checking the ADG and replacing the balance
washer screws, if required. It also prohibits
future installation of unmodified ADGs.

Note: ADGs with Hamilton Sundstrand P/
Ns in the 761339 series and 1711405 are
installed on the aircraft models listed in the
Applicability section above in addition to
Bombardier Inc. Model CL-600-2B16. The
latter model is covered in a separate
directive.

The unsafe condition is the reduced
ability of the flightcrew to maintain the
safe flight and landing of the airplane.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Remove the Phrase “Before
Further Flight” From Paragraph (i) of
the AD

Comair requests that the phrase
“before further flight” be changed from
paragraph (i) of the AD. Comair suggests
that the intent of paragraph (i) is that if
the air-driven generator (ADG) is
deployed to allow inspection of the data
plate for the symbol “24-5,” and it is
discovered that there is no symbol “24—
5,” before further flight comply with the
service bulletin. Comair suggests using
the phrase “within the timeframe
determined in (g) or (h).”

We agree with the request to change
the wording in paragraph (i) of this AD.
This change does not compromise safety
or the intent of the AD; therefore, we
have changed the wording to “within
the applicable time in paragraph (g) or
(h) of this AD.”

Request To Eliminate “24-5” Marking
on the ADG Identification Plate

Air Wisconsin requests that the “24—
5” marking on the ADG identification
plate be eliminated from the
identification plate. Air Wisconsin
states that it is the operator’s record
keeping system that is required to show
compliance with the AD, and Air
Wisconsin’s record keeping system has
been approved to sufficiently ensure AD
compliance.

We disagree with the request to
remove the “24—-5” marking on the ADG
identification plate. The “24—5” marking
on the identification plate of the
affected ADG identifies that the suspect

balance washer screws have been
replaced and are in compliance with the
AD. No change has been made to the AD
in this regard.

Request for Clarification Regarding
Term “All Airplanes”

Air Wisconsin requests clarification
regarding the term “all airplanes,” which
is used in Note 1 of the NPRM
specifying that the inspection is to be
done on all airplanes.

We agree that clarification is needed.
The term “all airplanes” refers to the
applicable airplane models listed in
paragraph (c) of this AD. It is possible
that an affected part could be rotated
onto any of the airplanes listed in the
applicability, and the affected part
could be missed unless the inspection
specified in paragraph (g) of this AD
applies to all of the airplanes identified
in paragraph (c) of this AD. No change
has been made to the AD in this regard.

Request To Reclassify as Appliance AD

Air Wisconsin requests that this AD
be classified as an appliance AD. Air
Wisconsin requests that if we cannot
reclassify it as an appliance AD, we
include a statement ensuring
compliance on all units in inventory so
that affected units are not installed on
airplanes.

We disagree with the request to
reclassify the AD as an appliance AD.
When the unsafe condition results from
the installation of the appliance on an
aircraft, the AD action is issued against
the aircraft, not the appliance. We also
disagree with the request to include a
statement ensuring compliance on all
units in inventory, because paragraph (j)
of this AD already addresses the issue
of installing a replacement or spare ADG
on any airplane. No change has been
made to the AD in this regard.

Clarification of Paragraph (g)

We have clarified the compliance
times in paragraph (g) of this AD by
requiring the inspection at the earliest of
the times identified in paragraphs (g)(1),
(8)(2), (2)(3), and (g)(4) of this AD.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.
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Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
1,008 products of U.S. registry. We also
estimate that it will take about 10 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $856,800, or
$850 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this AD will not
have federalism implications under

Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-20-09 Bombardier, Inc.: Amendment
39-16443. Docket No. FAA—-2010-0375;
Directorate Identifier 2010-NM-014—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 1, 2010.

Affected ADs
(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model CL-600-2B19 (Regional Jet Series 100

& 440) airplanes, serial numbers 7305
through 7990 inclusive and 8000 and
subsequent; Model CL-600-2C10 (Regional
Jet Series 700, 701, & 702) airplanes, serial
numbers 10003 and subsequent; Model CL—
600—2D15 (Regional Jet Series 705) and
Model CL-600-2D24 (Regional Jet Series
900) airplanes, serial numbers 15001 and
subsequent; certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Following five reported cases of balance
washer screw failure on similar ADGs [air-
driven generators]/ram air turbines installed
on other aircraft types, investigation by
Hamilton Sundstrand determined that a
specific batch of the screws had a
metallographic non-conformity that
increased their susceptibility to brittle
fracture. Subsequently, it was established
that 152 “dry” ADGs [Hamilton Sundstrand
Part Numbers (P/Ns) in the 761339 series and
1711405; see Note] either had non-
conforming screws installed during
production or may possibly have had non-
conforming screws installed during
maintenance or repair at Hamilton
Sundstrand repair stations.

Failure of a balance washer screw can
result in loss of the related balance washer,
with consequent turbine imbalance. Such
imbalance could potentially result in ADG
structural failure (including blade failure),
loss of ADG electrical power and structural
damage to the aircraft and, if deployment was
activated by a dual engine shutdown, could
also result in loss of hydraulic power for the
flight controls.

This [Canadian] directive mandates
checking the ADG and replacing the balance
washer screws, if required. It also prohibits
future installation of unmodified ADGs.

Note: ADGs with Hamilton Sundstrand P/
Ns in the 761339 series and 1711405 are
installed on the aircraft models listed in the
Applicability section above in addition to
Bombardier Inc. Model CL-600-2B16. The
latter model is covered in a separate
directive.

The unsafe condition is the reduced ability
of the flightcrew to maintain the safe flight
and landing of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) For Model CL-600-2C10, CL-600—2D15
and CL-600-2D24 airplanes: At the earliest
of the times identified in paragraphs (g)(1),
(g)(2), (g)(3), and (g)(4) of this AD, do an
inspection to determine the serial number of
the installed air-driven generator (ADG), in
accordance with the Accomplishment
Instructions of the applicable service bulletin
listed in Table 1 of this AD. A review of
airplane maintenance records is acceptable in
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lieu of this inspection if the serial number of
the ADG can be conclusively identified from
that review.

(1) Within 4,000 flight hours or 18 months
after the effective date of this AD, whichever
occurs first; or

(2) Prior to the next in-flight or on-ground
functional check of the ADG, whichever
occurs first after the effective date of this AD;
or

(3) Prior to the next in-flight or on-ground
operational check of the ADG, whichever
occurs first after the effective date of this AD;
or

(4) Before the next scheduled ADG in-flight
deployment.

(h) For Model CL-600-2B19 airplanes: At
the earliest of the times identified in
paragraphs (h)(1), (h)(2), (h)(3), and (h)(4) of
this AD, do an inspection to determine the
serial number of the installed ADG, in
accordance with the Accomplishment
Instructions of the applicable service bulletin
listed in Table 1 of this AD. A review of
airplane maintenance records is acceptable in
lieu of this inspection if the part number of
the ADG can be conclusively identified from
that review.

TABLE 1—SERVICE BULLETINS

(1) Within 4,000 flight hours after the
effective date of this AD; or

(2) Prior to the next in-flight or on-ground
functional check of the ADG, whichever
occurs first after the effective date of this AD;
or

(3) Prior to the next in-flight or on-ground
operational check of the ADG, whichever
occurs first after the effective date of this AD;
or

(4) Before the next scheduled ADG in-flight
deployment.

Model—

Bombardier Service
Bulletin—

Revision—

Dated—

CL-600-2B19 airplanes

CL-600-2C10, CL-600-2D15, and CL-600-2D24 airplanes

601R—24-127 .....
670BA-24-026

February 25, 2010.
October 23, 2009.

(i) If the ADG serial number determined in
paragraph (g) or (h) of this AD is identified
in paragraph 1.A. of the applicable service
bulletin listed in Table 1 of this AD, within
the applicable time in paragraph (g) or (h) of
this AD do an inspection to determine if the
symbol “24-5” is marked on the ADG
identification plate. A review of airplane
maintenance records is acceptable in lieu of
this inspection if the symbol “24—5” mark can
be conclusively identified from that review.

(1) If the symbol “24-5” is marked on the
ADG identification plate, the balance washer
screws have already been replaced, and no
further action is required by this paragraph.

(2) If the symbol “24-5” is not marked on
the ADG identification plate, before further
flight replace all balance washer screws with
new balance washer screws, part number
MS24667—-14, and mark the ADG
identification plate with symbol “24-5,” in
accordance with the Accomplishment
Instructions of the applicable service bulletin
listed in Table 1 of this AD.

(j) As of the effective date of this AD, no
person may install on any airplane, a
replacement or spare ADG, Hamilton
Sundstrand part number in the 761339 or
1711405 series, having one of the serial
numbers identified in paragraph 1.A. of the
applicable service bulletin identified in Table
1 of this AD, unless the ADG is identified
with the symbol “24-5” on the identification
plate.

Actions Accomplished According to
Previous Issue of Service Bulletin

(k) Inspections accomplished before the
effective date of this AD according to
Bombardier Service Bulletin 601R-24-127,
dated October 23, 2009, are considered
acceptable for compliance with the
corresponding action specified in this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: The
MCAI specifies to inspect only airplanes
having certain serial numbers that are part of
the MCAI applicability. Because the affected
part could be rotated onto any of the
airplanes listed in the applicability, this AD

requires the inspection be done on all
airplanes. We have coordinated this with the
TCCA.

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to Attn:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York,
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Gontrol
Number 2120-0056.

Related Information

(m) Refer to MCAI Canadian Airworthiness
Directive CF—2009-48, dated December 14,
2009; and Bombardier Service Bulletins
601R-24-127, Revision A, dated February 25,
2010, and 670BA—-24-026, dated October 23,
2009; for related information.

Material Incorporated by Reference

(n) You must use Bombardier Service
Bulletin 601R-24—127, Revision A, dated
February 25, 2010; or Bombardier Service
Bulletin 670BA—-24—-026, dated October 23,
2009; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
September 15, 2010.
Robert D. Breneman,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2010-23838 Filed 9-24-10; 8:45 am)]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0260; Directorate
Identifier 2010-CE-015-AD; Amendment
39-16440; AD 2010-20-06]

RIN 2120-AA64

Airworthiness Directives; GROB-
WERKE (Type Certificate Previously
Held by BURKHART GROB Luft- und
Raumfahrt) Models G115C, G115D and
G115D2 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The manufacturer has received a report of
a failed canopy jettison test, during a regular
maintenance check. The investigation
revealed that a cable shroud of the jettison
system protruded the canopy structure,
which probably caused the malfunction.
Inability to jettison the canopy in flight
would prevent evacuation of the aeroplane in
case of need.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 1, 2010.

On November 1, 2010, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to

amend 14 CFR part 39 to include an AD
that would apply to the specified
products. That SNPRM was published
in the Federal Register on June 4, 2010
(75 FR 31734). That SNPRM proposed to
correct an unsafe condition for the
specified products. The MCALI states:

The manufacturer has received a report of
a failed canopy jettison test, during a regular
maintenance check. The investigation
revealed that a cable shroud of the jettison
system protruded the canopy structure,
which probably caused the malfunction.
Inability to jettison the canopy in flight
would prevent evacuation of the aeroplane in
case of need.

For the reason stated above, this AD
mandates an additional one time canopy
jettison test and repair if necessary.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the SNPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 3
products of U.S. registry. We also
estimate that it will take about 3 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $765 or $255 per product.

In addition, we estimate that any
necessary follow-on actions will take
about 3 work-hours and require parts
costing $68, for a cost of $323 per

product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
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available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-20-06 GROB-WERKE (Type
Certificate Previously Held by
BURKHART GROB Luft- und
Raumfahrt): Amendment 39-16440;
Docket No. FAA-2010-0260; Directorate
Identifier 2010-CE-015-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 1, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to GROB-WERKE
(Type Certificate Previously Held by
BURKHART GROB Luft- und Raumfahrt)
Models G115C, G115D, and G115D2
airplanes, all serial numbers, certificated in
any category.

Subject

(d) Air Transport Association of America
(ATA) Code 52: Doors.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The manufacturer has received a report of
a failed canopy jettison test, during a regular
maintenance check. The investigation
revealed that a cable shroud of the jettison
system protruded the canopy structure,
which probably caused the malfunction.
Inability to jettison the canopy in flight
would prevent evacuation of the aeroplane in
case of need.

For the reason stated above, this AD
mandates an additional one time canopy
jettison test and repair if necessary.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Before further flight after November 1,
2010 (the effective date of this AD), fabricate
a placard (using at least 1/8-inch letters) with
the following words and install the placard
on the instrument panel within the pilot’s

clear view: “AEROBATIC FLIGHT
PROHIBITED.”

(2) Before the next aerobatic flight after
November 1, 2010 (the effective date of this
AD), do a canopy jettison test following Grob
Aircraft AG Service Bulletin No. MSB1078—
164, dated July 21, 2009.

(3) If the canopy jettison fails the test
required in paragraph (f)(2) of this AD, before
further aerobatic flight, contact Grob Aircraft
AG, Customer Service, 86874 Tussenhausen-
Mattsies, Germany, telephone: + 49 (0) 8268—
998-105; fax; + 49 (0) 8268—-998—200; e-mail:
productsupport@grob-aircraft.com, for an
FAA-approved repair scheme and
incorporate the repair scheme.

(4) Within 7 days after doing the canopy
jettison test required in paragraph (f)(2) of
this AD or within 7 days after November 1,
2010 (the effective date of this AD),
whichever occurs later, submit a report of the
test results using Appendix 1 of Grob Aircraft
AG Service Bulletin No. MSB1078-164,
dated July 21, 2009, to Grob Aircraft AG at
the address specified in paragraph (f)(3)(i) of
this AD.

(5) After the corrective actions specified in
paragraph (f)(3) or if the canopy jettison
passed the test required in paragraph (f)(2) of
this AD, before further flight, remove the
placard that was installed in accordance with
paragraph (f)(1) of this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: The MCAI
does not have a placard requirement. To
eliminate any confusion and to ensure pilot
awareness of the unsafe condition, we added
a temporary placard requirement to this AD.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4130; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No. 2009-0279,
dated December 23, 2009; and Grob Aircraft
AG Service Bulletin No. MSB1078-164,
dated July 21, 2009, for related information.

Material Incorporated by Reference

(i) You must use Grob Aircraft AG Service
Bulletin No. MSB1078-164, dated July 21,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Grob Aircraft AG, Customer
Service, 86874 Tussenhausen-Mattsies,
Germany, Internet: http://www.grob-
aircraft.eu/.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/ibr locations.
html.

Issued in Kansas City, Missouri, on
September 16, 2010.
William J. Timberlake,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-23740 Filed 9-24—10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-0806]
RIN 1625-AA00

Safety Zone; Ledge Removal Project,
Bass Harbor, ME

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around a ledge removal project in Bass
Harbor, Maine. The United States Army
Corps of Engineers (USACE) has
contracted Prock Marine Company to
remove a section of ledge in order to
expand an anchorage area for the Town
of Tremont. This regulation establishes
a temporary safety zone around the


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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work area where explosive charges will
be used. This safety zone is necessary to
protect waterway users from the hazards
associated with explosive blasting and
subsequent debris removal.

DATES: This rule is effective beginning at
6 a.m. on October 1, 2010 through 11:59
p.m. on November 15, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0806 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0806 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this interim rule,
call or e-mail Lieutenant Junior Grade
Laura van der Pol, Waterways
Management Division at Coast Guard
Sector Northern New England,
telephone 207-741-5421, e-mail
Laura.K.vanderPol1@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA)

(5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because this
project has already been subject to
extensive public review and comment
through the Army Corps of Engineers
(USACE), Town of Tremont public
meetings, and outreach by the Prock
Marine Company. A complete
description of the project was made
available as a Public Notice at the New
England District USACE Web site:
http://www.nae.usace.army.mil/
projects/me/bassharbor/bassharbor.htm.
No objections have been raised by
maritime interests or the local
community. The Coast Guard finds that

issuing a NPRM for this temporary rule
unnecessary and contrary to public
interest as immediate action is
necessary to protect the public from the
hazards associated with explosive
blasting.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register for the reasons enumerated
above. In addition, there is an
immediate need to protect waterway
users from hazards associated with the
explosive charges. A delay in the
effective dates of this regulation would
delay the start of the ledge removal;
such a delay would be contrary to
public interest. The USACE has given
Prock Marine Company a limited time
period beginning on October 1, 2010 in
which the ledge removal can take place.
A delay in the start date could
jeopardize the project as on site weather
conditions deteriorate as the fall season
progresses, and any delay to the project
completion would be contrary to public
interest.

Basis and Purpose

The USACE plans to remove
1,800 cubic yards of a ledge in the
navigable waterway in and around Bass
Harbor both to increase mooring
capacity for fishing trawlers and
recreational vessels and to provide a
channel connecting the inner and outer
harbor anchorages. This project will last
approximately 30 days beginning
October 1, 2010 and will involve using
explosive charges to remove a section of
ledge. As blasting projects introduce
significant hazards to waterway users,
including risk of injury or death from
near or actual contact with the blasting
and dredge equipment, a safety zone
around the blast area is necessary to
ensure the safety of waterway users in
Bass Harbor. This rule prevents vessels
from entering, transiting, mooring or
anchoring within the area designated as
a safety zone unless authorized by the
Captain of the Port or his designated
representative.

The USACE, Town of Tremont, and
Prock Marine Company have conducted
extensive public outreach regarding this
proposed ledge removal project with no
negative feedback. This temporary
safety zone will facilitate this project by
ensuring that the safety of waterway
users is not compromised while blasting
operations take place.

Discussion of Rule

This rule establishes a temporary
safety zone located 500 feet east of the
Tremont Town Pier. The safety zone
covers an area approximately 900 feet

by 600 feet including all navigable
waters from surface to bottom extending
300 feet around the following
coordinates: 44°14’27.9” N,
068°21°01.8” W to the northwest;
44°14'28.5” N, 068°20'59.9” W to the
northeast; 44°14’25.6” N, 068°20'59” W
to the southeast; and 44°14’25.3” N,
068°21°00.1” W to the southwest. The
zone will be marked with four, red,
inflatable markers indicating the edges
of the zone.

During the enforcement period of the
safety zone, persons and vessels are
prohibited from entering, transiting,
anchoring or mooring within the zone
unless specifically authorized by the
Captain of the Port (COTP) or his
designated representative. The
“designated representative” is any Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
COTP to act on his behalf. On-scene
patrol personnel may also assist with
the enforcement of this regulation.
Patrol personnel may be comprised of
local, State, or Federal officials
authorized to act in support of the Coast
Guard. In addition, members of the
Coast Guard Auxiliary or Prock Marine
Company may be present to inform
waterway users of this regulation.

The Coast Guard anticipates little
negative impact on vessel traffic from
this temporary safety zone as the ledge
that is being removed already renders
the area unsuitable for navigation by the
majority of vessels transiting the area. In
addition, the safety zone does not block
vessel traffic to any other area of Bass
Harbor, as the main channel lies to the
west of the safety zone. Once the ledge
has been removed and the Coast Guard
has verified there are no remaining
obstructions in the area, the
enforcement of this safety zone may be
suspended prior to the cancellation
date. In order to facilitate public notice
and vessel compliance with this
regulation, details of the safety zone will
be made via the Local Notice to
Mariners and Safety Marine Information
Broadcasts.

Regulatory Analyses

We developed this interim rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that


http://www.nae.usace.army.mil/projects/me/bassharbor/bassharbor.htm
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Order. The Office of Management and
Budget has not reviewed it under that
Order.

This rule is not a significant
regulatory action because there is no
commercial traffic in the region. Also,
traffic will be allowed to pass through
the zone with the permission of the
Coast Guard Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit,
anchor or moor in the designated safety
zone during the enforcement period
stated in the List of Subjects.

The safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The safety zone
will be of limited size and duration, and
vessels that can safely do so may
navigate in all portions of the waterway
except for the area designated a safety
zone. Additionally, before the effective
period, the Coast Guard will issue
notice of the time and location of the
safety zone through the Local Notice to
Mariners and Safety Marine Information
Broadcast.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine

compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not

an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
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have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction as this rule
involves establishing a safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0806 to read as
follows:

§165.T01-0806 Safety zone; Ledge
Removal Project, Bass Harbor, Maine.

(a) Location. The following area is a
designated safety zone:

All navigable waters from surface to
bottom extending 300 feet around the
following coordinates: 44°14’27.9” N,
068°21'01.8” W to the northwest;
44°14'28.5” N, 068°20’59.9” W to the
northeast; 44°14’25.6” N, 068°20'59” W
to the southeast; and 44°14'25.3” N,
068°21’00.1” W to the southwest. The
zone will be marked with four, red,
inflatable markers indicating the edges
of the zone.

(b) Notification. Coast Guard Sector
Northern New England will cause notice
of the enforcement of this temporary
safety zone to be made by all
appropriate means to affect the widest
publicity among the effected segments
of the public, including publication in
the Local Notice to Mariners and Safety
Marine Information Broadcast.

(c) Effective Period. This rule is
effective from 6 a.m. on October 1, 2010
through 11:59 p.m. on November 15,
2010.

(d) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply. During the enforcement period,
entering, transiting, anchoring or
mooring within the safety zone is

prohibited unless authorized by the
COTP or his designated representatives.

(2) This temporary safety zone is
closed to all vessel traffic, except as may
be permitted by the COTP or his
designated representatives. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
COTP or his designated representative.
Vessels that are granted permission to
enter or remain within the safety zone
may be required to be at anchor or
moored to a waterfront facility such that
the vessel’s location will not interfere
with dredging operations.

(3) The “designated representative” is
any Coast Guard commissioned, warrant
or petty officer who has been designated
by the COTP to act on his behalf. The
on-scene representative may be on a
Coast Guard vessel, a State or local law
enforcement vessel, or other designated
craft, or may be on shore and will
communicate with vessels via VHF-FM
radio or loudhailer. On-scene patrol
personnel may also assist with the
enforcement of this regulation. Patrol
personnel may be comprised of local,
State, or Federal officials authorized to
act in support of the Coast Guard. In
addition, members of the Coast Guard
Auxiliary or Prock Marine Company
may be present to inform waterway
users of this regulation.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
request permission to do so by
contacting the COTP Sector Northern
New England by telephone at 207-767—
0303 or on VHF radio channel 16.

Dated: September 2, 2010.
J.B. McPherson,

Captain, U.S. Coast Guard, Captain of the
Port Sector Northern New England.

[FR Doc. 2010-24157 Filed 9-24—10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0657; FRL-9205-6]
Approval and Promulgation of Air

Quality Implementation Plans;
Michigan; PSD Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Michigan State Implementation Plan
(SIP). The revisions serve to meet
specific requirements of the prevention

of significant deterioration (PSD)
construction permit program under the
Federal Clean Air Act (CAA). This
program affects major stationary sources
in Michigan that are subject to or
potentially subject to the PSD
construction permit program. On July
16, 2010, Michigan submitted revisions
pertaining to the “net emission increase”
definition and the “reasonable
possibility” recordkeeping and reporting
requirements, and EPA has found the
revisions acceptable.

DATES: This direct final rule will be
effective November 26, 2010, unless
EPA receives adverse comments by
October 27, 2010. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0657, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: blakley.pamela@epa.gov.

e Fax:(312) 692—2450.

e Mail: Pamela Blakley, Chief, Air
Permits Section, (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604.

e Hand Delivery: Pamela Blakley,
Chief, Air Permits Section, (AR-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Ilinois 60604. Deliveries are only
accepted during the regional office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
regional office’s hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2010-
0657. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or email
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.


http://www.regulations.gov
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If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, lllinois 60604. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that
you telephone Pamela Blakley, Chief,
Air Permits Section, at (312) 886—4447
before visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Pamela Blakley, Chief, Air Permits
Section, Air Programs Branch (AR-18]),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—4447,
blakley.pamela@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

1. Background

II. What Proposed Revisions Are Included in
This Approval?

I1I. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On December 21, 2006, Michigan
submitted to EPA the Michigan Air
Pollution Control Rules, part 18, rules R
336.2801 [(a) through (tt) except (j) and
(ff)] to R 336.2819 and R 336.2823(1) to
(14) (“part 18”) for approval into the

Michigan SIP. Part 18 relates to the State
of Michigan’s PSD permit program.
Revisions to part 18 were adopted by
Michigan Department of Natural
Resources and Environment (MDNRE)
on December 4, 2006. EPA proposed to
conditionally approve the PSD SIP rules
under section 110 of the CAA on
January 9, 2008 (73 FR 1570). EPA
received several comments on its
proposal. On September 16, 2008, after
considering the comments, EPA
finalized its conditional approval of the
submittal, except for Michigan rule R
336.2816, “Sources Impacting Federal
Class I Areas—Additional
Requirements” (73 FR 53366). In a
separate action on September 16, 2008,
EPA addressed that excepted section by
proposing to partially disapprove the
portion of Michigan’s SIP revision
submission consisting of Michigan rule
R 336.2816 (73 FR 53401).

On September 30, 2008, MDNRE
submitted additional revisions to the
SIP which incorporated the corrections
required by EPA in the conditional
approval. Specifically, the rules revised
are R 336.2801(r)(ii)(definition of
“emission unit”) and R 336.2801(hh)
(definition of “potential to emit”). EPA
concluded that the submitted revisions
to the SIP satisfied the conditions listed
in EPA’s conditional approval, and
converted its prior conditional approval
to full approval on March 25, 2010 (75
FR 14401).

II. What proposed revisions are
included in this approval?

On July 16, 2010, Michigan submitted
two SIP revisions pertaining to the “net
emission increase” definition and the
“reasonable possibility” recordkeeping
and reporting requirements. As part of
its December 21, 2006 submittal,
Michigan had established and EPA had
approved the definition of “net
emissions increase” in R 336.2801(ee).
As allowed by 40 CFR 51.166(b), this
definition was more stringent than the
corresponding Federal definition at 40
CFR 51.166(b). However, in a letter
dated May 17, 2007, Michigan indicated
that it was revising the definition of “net
emissions increase” so that it would
follow the same requirements as the
Federal rule. The revision was approved
by the State on September 11, 2008, and
Michigan submitted it to EPA on July
16, 2010, for approval into the Michigan
SIP. The definition in the July 16, 2010,
submittal is consistent with the
definition in 40 CFR 51.166(b)(3).

Michigan also established the
“reasonable possibility” recordkeeping
and reporting requirements in R
336.2818(3) and submitted the rule for
approval into the Michigan SIP as part

of the December 21, 2006, submittal.
Michigan rule R 336.2818 places
specific requirements on the PSD
permit, including recordkeeping
requirements for applicants using
certain methods for determining if a
project results in a significant emissions
increase. However, the MDNRE’s minor
source permitting program—Michigan
rule R 336.201—requires this
information to be submitted for all
sources as part of a complete Permit To
Install application before beginning
actual construction on the proposed
project (rather than where there is a
“reasonable possibility” that the source
may exceed the projected actual
emissions, as required by the Federal
regulations). Therefore, on September
11, 2008, Michigan adopted a revised
rule R 336.2818(3) and, on July 16,
2010, submitted it to EPA for approval
into the Michigan SIP. The revision is
consistent with the requirements of 40
CFR 51.166(1)(6).

II1. Final Action

As explained above, MDNRE
submitted revisions to R 336.2801(ee)
and R 336.2818(3). The revisions are
consistent with the requirements of 40
CFR 51.166. Therefore, EPA is taking
direct final action to approve Michigan’s
SIP revisions.

We are publishing this action without
prior proposal because we view this as
a noncontroversial revision and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
State plan if relevant adverse written
comments are filed. This rule will be
effective November 26, 2010 without
further notice unless we receive relevant
adverse written comments by October
27, 2010. If we receive such comments,
we will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
If we do not receive any comments, this
action will be effective November 26,
2010.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
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Thus, in reviewing SIP submissions,
EPA’s role is to approve state
regulations, provided that they meet the
criteria of the CAA. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state will not impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that, before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report of this action and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 26, 2010. Filing a
petition for reconsideration by the

EPA-APPROVED MICHIGAN REGULATIONS

Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 11, 2010.
Susan Hedman,
Regional Administrator, Region 5.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart X—Michigan

m 2.In §52.1170, the table in paragraph
(c) entitled “EPA-Approved Michigan
Regulations” is amended by adding new
entries in numerical order for part 18 to
read as follows:

§52.1170 Identification of plan.
* * * * *
(C) * *x %

Michigan citation Title State effective date EPA approval date Comments
Part 18. Prevention of Significant Deterioration of Air Quality

R 336.2801 ......ccceen.e. Definitions ........cccoveveveeeennn. September 11, 2008 ............ September 27, 2010, [Insert  Section (ee).
page number where the
document begins].

R 336.2818 ................... Source Obligation ................. September 11, 2008 ............ September 27, 2010, [Insert ~ Section (3).
page number where the
document begins].
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[FR Doc. 2010-23987 Filed 9-24—10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2010-0525; FRL-9206-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Control Technique
Guidelines for Paper, Film, and Foil
Coatings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a State
Implementation Plan (SIP) revision
submitted by the State of Maryland.
This SIP revision pertains to the control
of volatile organic compound (VOC)
emissions from paper, film, and foil
coatings. Specifically, Maryland is
amending its regulations by adopting
the requirements of EPA’s Control
Technique Guidelines (CTG) for Paper,
Film, and Foil Coatings. These
amendments will reduce VOC emissions
from this source category. This action is
being taken in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This rule is effective on
November 26, 2010 without further
notice, unless EPA receives adverse
written comment by October 27, 2010.
If EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2010-0525 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: pino.maria@epa.gov.

C. Mail: EPA-R03-OAR-2010-0525,
Maria A. Pino, Acting Associate
Director, Office of Air Program
Planning, Mailcode 3AP30, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2010—
0525. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov, or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov, index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov, or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Ellen Wentworth, (215) 814-2034, or by
e-mail at wentworth.ellen@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA.

On April 23, 2010, the Maryland
Department of the Environment (MDE)
submitted a formal revision to its SIP.
This SIP revision (#10-02) consists of
amendments to Regulation .07, Paper,
Fabric, Vinyl and Other Plastic Parts
Coating, under the Code of Maryland
Regulations (COMAR) 26.11.19, Control
of VOC from Specific Processes. These
amendments are necessary since
Maryland has adopted the
recommendations contained in EPA’s
CTG (EPA 453/R-07-003, September
2007), for Paper, Film, and Foil Coatings
for the control of VOC emissions from
this source category.

Section 172(c)(1) of the CAA provides
that SIPs for nonattainment areas must
include reasonably available control
measures (RACM), including reasonably
available control technology (RACT) for
sources of emissions. Section 182(b)(2)
provides that States must revise their
ozone SIP to include RACT for VOC
sources covered by any CTG document
issued after November 15, 1990, and
prior to the date of attainment. EPA
defines RACT as “the lowest emission
limitation that a particular source is
capable of meeting by the application of
control technology that is reasonably
available considering technological and
economic feasibility” (44 FR 53761,
September 17, 1979). In subsequent
Federal Register notices, EPA has
addressed how States can meet the
RACT requirements of the CAA. EPA
provides States with guidance
concerning what types of controls could
constitute RACT for a given source
category through issuance of a CTG. The
recommendations in the CTG are based
on available data and information and
may not apply to a particular situation
based upon the circumstances. The
State of Maryland has adopted the
recommendations contained in the
September 2007 (EPA 453/R-07—-003)
CTG for Paper, Film, and Foil Coatings
as RACT for this source category. The
paper, film, and foil coatings product
category includes coatings that are
applied to paper, film, or foil surfaces in
the manufacturing of several major
product types for the following industry
sectors: pressure sensitive tape and
labels (including fabric coated for use in
pressure sensitive tapes and labels),
photographic film, industrial and
decorative laminates, abrasive products
(including fabric coated for use in
abrasive products), and flexible
packaging (including coating of non-
woven polymer substrates for use in
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flexible packaging). The category also
includes coatings applied during
miscellaneous coating operations for
several products including: corrugated
and solid fiber boxes, die-cut paper
paperboard, and cardboard, converted
paper and paperboard not elsewhere
classified, folding paperboard boxes,
including sanitary boxes, manifold
business forms and related products,
plastic asceptic packaging, and carbon
paper and inked ribbons. Coatings
performed on or in-line with any offset
lithographic, screen, letterpress,
flexographic, rotogravure, or digital
printing press is not part of the paper,
film, and foil coating category.

II. Summary of SIP Revision

The amendments to Regulation .07 of
COMAR 26.11.19 consist of revisions to
the existing sections .07 A—Definitions,
and .07B—Applicability, and the
addition of a new Section D—Emission

Standards for Paper, Film, and Foil
Product Coatings with VOC Emissions
(Potential to Emit) of 25 Tons or Greater
Per Year. Since Maryland adopted the
recommendations contained in EPA’s
2007 CTG for Paper, Film, and Foil
Coatings, these revisions to the
Maryland SIP are necessary.
Specifically, the amendment to COMAR
26.11.19.07A—Definitions, adds the
following definitions used in the
substantive provisions of the regulation:
coating line, coating solids applied,
flash-off area, paper, film, and foil
product, paper, film, and foil product
coating, and pressure sensitive tape and
label surface coating. COMAR
26.11.19.07, section .07B—
Applicability, has been revised to reflect
the applicability requirements which
are specific to coating lines that have
the potential to emit 25 tons per year
(tpy) or greater of VOC from this source

category. Sources subject to this
regulation may either meet VOC
emission limits or use an add-on
emission control device to reduce VOC
emissions by 90 percent. In addition,
the SIP revision amends COMAR
26.11.19.07 by adding a new Section
.07D—Emission Standards for Paper,
Film, and Foil Product Coatings with
VOC Emissions (Potential to Emit) of 25
Tons or Greater Per Year which contains
the emissions standards and air
pollution control equipment
requirements for this source category.
Specifically, a person who meets the
applicability level in Section B of MDE’s
regulation shall: (a) Use add-on air
pollution control equipment to reduce
VOCs from the coating line by an overall
capture and control efficiency of at least
90 percent, by weight, or (b) meet the
following emission standards for each
coating line installation:

Paper, film, and foil coatings

Emission standard (ratio)
Ib VOC/Ib coating

or
kg VOC/kg
coating

Ib VOC/Ib solids
or
kg VOC/kg solids

Paper Film, and Foil Coating other than a Pressure Sensitive Tape and Label Surface Coating
Pressure Sensitive Tape and Label Surface Coating

0.40
0.20

0.08
0.06

II1. Final Action

EPA is approving the amendments to
COMAR 26.11.19.07, “Volatile Organic
Compounds from Specific Processes,”
submitted by MDE on April 23, 2010
because they meet the recommendations
for RACT contained in EPA’s
September, 2007 CTG for Paper, Film,
and Foil Coatings. Implementation of
these amendments will result in
additional reductions of VOC emissions
from this source category. EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on
November 26, 2010 without further
notice unless EPA receives adverse
comment by October 27, 2010. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the

proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
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practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it

is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 26,
2010. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action pertaining to Maryland’s
adoption of the CTG standards for

paper, film, and foil coatings may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 7, 2010.

W.C. Early,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by revising the entry for
COMAR 26.11.19.07 to read as follows:

§52.1070 Identification of plan.

* * * * *

(C)* * %

EPA-APPROVED REGULATIONS IN THE MARYLAND SIP

Code of Maryland

> A State . . e
Administrative . : . Additional explanation/citation at
Regulations Title/subject effée:ttéve EPA approval date 40 CFR 52.1100
(COMAR) citation
26.11.19 Volatile Organic Compounds From Specific Processes
26.11.19.07 ............. Paper, fabric, vinyl and other 4/19/10 9/27/10 [Insert page number Revisions to Section .07A, .07B
plastic parts coating. where the document begins]. and the addition of new Section
.07D.
* * * * *

[FR Doc. 2010-23980 Filed 9-24—10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0484; FRL-9205-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Adoption of Control
Techniques Guidelines for Flexible
Packaging Printing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a State

Implementation Plan (SIP) revision
submitted by the Maryland Department
of the Environment (MDE). This SIP
revision includes amendments to
Maryland’s regulation for Volatile
Organic Compounds from Specific
Processes, and meets the requirement to
adopt Reasonably Available Control
Technology (RACT) for sources covered
by EPA’s Control Techniques
Guidelines (CTG) standards for flexible
packaging printing. These amendments
will reduce emissions of volatile organic
compound (VOC) emissions from
flexible packaging printing. Therefore,
this revision will help Maryland attain
and maintain the national ambient air
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quality standard (NAAQS) for ozone.
This action is being taken under the
Clean Air Act (CAA).

DATES: This rule is effective on
November 26, 2010 without further
notice, unless EPA receives adverse
written comment by October 27, 2010.
If EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2010-0484, by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: pino.maria@epa.gov

C. Mail: EPA-R03—OAR-2010-0484,
Maria A. Pino, Acting Associate
Director, Office of Air Program
Planning, Mailcode 3AP30, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—OAR-2010—
0484. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact

you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814-2166, or by
e-mail at shandruk.irene@epa.gov.
SUPPLEMENTARY INFORMATION: On April
23, 2010, MDE submitted to EPA a SIP
revision concerning the adoption of the
EPA CTG for flexible packaging
printing.

I. Background

Section 172(c)(1) of the CAA provides
that SIPs for nonattainment areas must
include reasonably available control
measures (RACM), including RACT for
sources of emissions. Section
182(b)(2)(A) provides that for certain
nonattainment areas, States must revise
their SIPs to include RACT for sources
of VOC emissions covered by a CTG
document issued after November 15,
1990 and prior to the area’s date of
attainment.

The CTG for flexible package printing
is intended to provide state and local air
pollution control authorities
information that should assist them in
determining RACT for VOC from
flexible package printing facilities. In
developing this CTG, EPA, among other
things, evaluated the sources of VOC
emissions from this industry and the
available control approaches for
addressing these emissions, including
the costs of such approaches. Based on
available information and data, EPA
provides recommendations for RACT for
VOC from flexible package printing
facilities.

In December 1978, EPA published a
CTG for graphic arts (rotogravure

printing and flexographic printing) that
included flexible package printing. The
1978 CTG discusses the flexible package
printing industry, the nature of VOC
emissions from that industry, available
control technologies for addressing such
emissions, the costs of available control
options, and other items. EPA also
published a national emission standard
for hazardous air pollutants (NESHAP)
for the printing and publishing industry
(40 CFR Part 60, Subpart KK) in May
1996, which is applicable to flexible
package printing.

Under section 183(e) of the CAA, EPA
conducted a study of VOC emissions
from the use of consumer and
commercial products to assess their
potential to contribute to levels of ozone
that violate the NAAQS for ozone, and
to establish criteria for regulating VOC
emissions from these products. Section
183(e) of the CAA directs EPA to list for
regulation those categories of products
that account for at least 80 percent of
the VOC emissions, on a reactivity-
adjusted basis, from consumer and
commercial products in areas that
violate the NAAQS for ozone (i.e., ozone
nonattainment areas), and to divide the
list of categories to be regulated into
four groups.

EPA published the original list of
product categories and the original
schedule that established the four
groups of categories in the Federal
Register on March 23, 1995 (60 FR
15264). Flexible package printing
materials was included in that list. EPA
noted in that notice that EPA may
amend the list of products for
regulation, and the groups of products
for regulation, and the groups of product
categories, in order to achieve an
effective regulatory program in
accordance with the Agency’s discretion
under CAA section 183(e). EPA
published a revised schedule and
grouping on March 18, 1999 (64 FR
13422). EPA again revised the list to
regroup the product categories on
November 17, 2005 (70 FR 69759). On
May 16, 2006 (71 FR 28320), EPA
modified the section 183(e) list and
schedule for regulation by adding one
category and removing one category of
consumer and commercial products.
Flexible package printing materials
remained on the list and are still
included on the current section 183(e)
list under Group II.

In September 2006, after conducting a
review of currently existing state and
local VOC emission reduction
approaches for flexible package
printing, reviewing the 1978 CTG and
the 1996 NESHAP for the printing and
publishing industry (40 CFR part 60,
subpart KK), which is applicable to
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flexible package printing, and taking
into account the information that has
become available since then, EPA
developed a new CTG for flexible
package printing entitled “Control
Techniques Guidelines for Flexible
Package Printing” (Publication No. EPA
453/R-06-003).

Flexible packaging refers to any
package or part of a package the shape
of which can be readily changed. There
are two types of printing processes used
by flexible package printing facilities:
(1) Rotogravure printing; and (2)
flexographic printing. There are two
main sources of VOC emissions from
flexible package printing for both
rotogravure and flexographic: (1)
Evaporation of VOC from inks, coatings,
and adhesives, and (2) evaporation of
VOC from cleaning materials. There are
two approaches to reducing VOC
emissions from inks, coatings, and
adhesives used in the flexible package
printing industry: (1) Adding/improving
add-on controls, and (2) material
reformulation or substitution.

II. Summary of SIP Revision

On April 23, 2010, MDE submitted to
EPA a SIP revision (#10-04) concerning
the adoption of the EPA CTG for flexible
packaging printing. EPA develops CTGs
as guidance on control requirements for
source categories. States can follow the
CTGs or adopt more restrictive
standards. MDE has adopted EPA’s CTG
standards for flexible packaging printing
and work practices (see EPA 453/R-06—
003, September 2006). This SIP revision
includes amendments to COMAR
26.11.19.10 and a new regulation .10-1
under COMAR 26.11.19, Volatile
Organic Compounds from Specific
Processes. This action affects sources
that use flexographic and rotogravure
presses to print flexible packaging
materials.

New regulation COMAR 26.11.19.10—
1 contains the following requirements
and standards for flexible packaging
printing lines: Emissions are either
reduced by using water-based inks that
contain less than 25 percent VOC by
volume of the volatile portion of the ink,
or high solids inks that contain not less
than 60 percent nonvolatiles. If
compliance cannot be achieved through
use of the water-based inks or high
solids inks described above, the source
shall reduce the VOC content of each
ink, or reduce the average VOC content
of inks used at each press as follows:

(a) 60 percent reduction for
flexographic presses;

(b) 65 percent reduction for packaging
rotogravure presses; and

(c) 75 percent reduction for
publication rotogravure presses.

Additional emission standards and
requirements for a flexible packaging
printing line with potential to emit
VOCs of 25 tons or more per year are
limiting the VOC content of each
flexible packaging coating or limiting
the average VOC content of flexible
packaging coatings of the line to not
more than:

(a) 0.8 Ib VOC/Ib or kg VOC/kg solids
applied; or

(b) 0.16 Ib VOC/1b or kg VOC/kg
materials applied; or

(c) Venting the dryer exhaust of the
line through a control device that is
constructed, operated, and maintained
to achieve an overall control efficiency
of:

¢ 65 percent overall control for a
press that was first installed prior to
March 14, 1995 and that is controlled by
an add-on air pollution control device
(APCD) whose first installation date was
prior to the effective date.

e 70 percent overall control for a
press that was first installed prior to
March 14, 1995 and that is controlled by
an add-on APCD whose first installation
date was on or after the effective date of
the rule.

e 75 percent overall control for a
press that was first installed on or after
March 14, 1995 and that is controlled by
an add-on APCD whose first installation
date was prior to the effective date of
the rule.

¢ 80 percent overall control for a
press that was first installed on or after
March 14, 1995 and that is controlled by
an add-on APCD whose first installation
date was on or after the effective date of
the rule.

I1I. Final Action

Maryland’s April 23, 2010 SIP
revision meets the CAA requirement to
include RACT for sources covered by
the EPA CTG for flexible package
printing. Therefore, EPA is approving
the Maryland SIP revision for adoption
of the CTG standards for flexible
packaging printing. EPA is publishing
this rule without prior proposal because
the Agency views this as a
noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on
November 26, 2010 without further
notice unless EPA receives adverse
comment by October 27, 2010. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA

will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).



Federal Register/Vol. 75,

No. 186/Monday, September 27, 2010/Rules and Regulations

59089

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 26,
2010. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action pertaining to Maryland’s
adoption of the CTG standards for
flexible packaging printing may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 7, 2010.

W.C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by revising the entry for
COMAR 26.11.19.10 and adding an
entry for COMAR 26.11.19.10-1 to read
as follows:

§52.1070 Identification of plan.

* * * * *

(C)* EE

EPA-APPROVED REGULATIONS IN THE MARYLAND SIP

Code of Maryland
Administrative
Regulations

Title/subject

State effective

Additional explanation/

EPA approval date citation at 40 CFR

(COMAR) date 52.1100
citation
26.11.19 Volatile Organic Compounds from Specific Processes
26.11.19.10 .............. Flexographic and rotogravure printing .................. 4/19/10 September 27, 2010 ..... Revision to section
[Insert page number .10(B)(2).
where the document
begins].
26.11.19.10-1 .......... Flexible packaging printing .........ccocceveeenienienninen. 4/19/10 September 27, 2010 ..... New Regulation.
[Insert page number
where the document
begins].
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[FR Doc. 2010-24000 Filed 9-24—10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R09-OAR-2010-0585; FRL-9204-9]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; State of Nevada;
Redesignation of Las Vegas Valley to
Attainment for the Carbon Monoxide
Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve the State of Nevada’s request to
redesignate to attainment the Las Vegas
Valley nonattainment area for the
carbon monoxide national ambient air
quality standard. EPA is also taking
final action to approve the carbon
monoxide maintenance plan and motor
vehicle emissions budgets for the area,
as well as certain additional revisions to
the Nevada state implementation plan
that relate to Las Vegas Valley. These

revisions include the suspension of a
local wintertime cleaner burning
gasoline rule, and the relaxation of a
State rule governing wintertime gasoline
in Clark County. EPA’s proposed
approval of the redesignation request
and maintenance plan had been made
contingent upon receipt of a
supplemental submittal from the State
of Nevada containing a commitment to
seek reinstatement of the existing vapor
pressure limit in the State wintertime
gasoline rule, if necessary, to implement
the related contingency measure in the
maintenance plan. Nevada has now
submitted, and EPA is today approving,
the necessary commitment as a revision
to the Nevada state implementation
plan.

DATES: Effective Date: This rule is
effective on September 27, 2010.

ADDRESSES: EPA has established docket
number EPA-R09—OAR-2010-0585 for
this action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in

either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Karina O’Connor, EPA Region IX, (775)
833-1276, oconnor.karina@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“we,” “us,” and “our” refer to EPA. This
supplementary information is organized
as follows:

Table of Contents

I. Proposed Action

II. Public Comments

III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On July 29, 2010 (75 FR 44734), we
proposed to approve the Nevada
Division of Environmental Protection’s
(NDEP’s) request to redesignate to
attainment the Las Vegas Valley ! carbon
monoxide (CO) nonattainment area
located within Clark County, Nevada,
and related revisions to the Nevada state
implementation plan (SIP). The specific
SIP revision submittals that we
proposed to approve are listed in the
following table:

Plan or rule

Adoption date(s)

State of Nevada submittal date(s)

Carbon Monoxide Redesignation Request and Maintenance Plan, Las
Vegas Valley Nonattainment Area, Clark County, Nevada (Sep-

tember 2008).

Clark County Air Quality Regulations, Section 54 (“Cleaner Burning
Gasoline (CBG): Wintertime Program”) (Suspended).

Nevada Administrative Code (NAC) section 590.065 (amended)

Agriculture on
2009,
2010.

December 9,
effective January 28,

Adopted by the Clark County | Submitted by NDEP by letter
Board of Commissioners on dated September 18, 2008.
September 2, 2008.

Adopted by the Clark County | Submitted by NDEP by letter
Board of Commissioners on dated March 26, 2010.
September 15, 2009, effective
September 29, 2009.

.......... Adopted by the Nevada Board of | Submitted by NDEP by letter

dated March 26, 2010.

We proposed to approve NDEP’s
redesignation request because we found
that the area meets all of the criteria for
redesignation under section
107(d)(3)(E)(i) through (v) of the Clean
Air Act (CAA or “Act”), as discussed in
the following paragraphs.

¢ Based on our review of the
monitoring network and complete,
quality-assured data for 2008—2009 up
to the present time, we proposed to find
that Las Vegas Valley has attained, and
continues to attain, the CO standard and

1 Specifically, the Las Vegas Valley CO
nonattainment area is defined by reference to State
hydrographic area #212. See 40 CFR 81.329. The
Las Vegas Valley encompasses roughly 1,500 square
miles within Clark County and includes the cities
of Las Vegas, North Las Vegas, and Henderson.

thus meets the criterion for
redesignation set forth in section
107(d)(3)(E)(i). See the July 29, 2010
proposed rule at pages 44738-44739.

¢ Based on our review of previous
rulemakings approving various rules
and plans affecting the Las Vegas Valley
CO nonattainment area, we proposed to
find that, with the sole exception of the
CO milestone requirement, the area has
a fully approved SIP under CAA section
110(k) that meets all of the applicable
requirements under CAA section 110

Roughly two million people reside in Clark County,
mostly within Las Vegas Valley. NDEP is the state
agency under state law that is responsible for STP
matters for the State of Nevada. Within Clark
County, the Clark County Board of Commissioners,
acting through the Department of Air Quality and

and part D for the purposes of
redesignation and thereby meets the
criteria for redesignation under CAA
section 107(d)(3)(E)(ii) and (v). See the
July 29, 2010 proposed rule at pages
44739-44743. With respect to the CO
milestone requirement under CAA
section 187(d), we proposed to adapt to
CO nonattainment areas the provisions
of our Clean Data Policy, which was
initially established for ozone (see
discussion at 75 FR 44742). Under the
Clean Data Policy, certain CAA Part D

Environmental Management (DAQEM), is
empowered under state law to develop air quality
plans and to regulate stationary sources within the
county with the exception of certain types of power
plants, which lie exclusively within the jurisdiction
of NDEP.
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requirements—including, among others,
the CO Milestone requirement—no
longer apply because the area has
already attained the NAAQS.

e We proposed to find that the
improvement in ambient CO
concentrations in Las Vegas Valley is
due to permanent and enforceable
reductions in emissions resulting from
implementation of the applicable SIP
and applicable Federal air pollution
control regulations and other permanent
and enforceable regulations and that the
area thereby meets the criterion for
redesignation under CAA section
107(d)(3)(E)(iii). See the July 29, 2010
proposed rule at pages 44743—-44744.
The specific measures that have
improved ambient CO conditions in Las
Vegas Valley include the Federal Motor
Vehicle Control Program; the State’s
vehicle I/M program; State regulations
establishing a low Reid vapor pressure
(RVP) specification for wintertime
gasoline in Clark County [Nevada
Administrative Code (NAC) section
590.065 (herein referred to as the “Low
RVP Rule”)]; Clark County’s wintertime
gasoline requirements, including Clark
County Air Quality Regulations (AQR)
Section 53 (“Oxygenated Gasoline
Program”), and Section 54 (“Cleaner
Burning Gasoline: Wintertime Program”)
(herein, referred to as the “CBG Rule”);
and to a lesser extent, the State’s
Alternative Fuels for Government Fleets
Program and the Regional
Transportation Commission of Southern
Nevada’s (RTC’s) voluntary
transportation control measure/
transportation demand management
(TCM/TDM) program. All of these
measures are Federal measures or are
State and local measures that have been
approved into the SIP and are thus
federally enforceable.

e We proposed to approve NDEP’s
maintenance plan submittal dated
September 18, 2008 titled Carbon
Monoxide Redesignation Request and
Maintenance Plan, Las Vegas Valley
Nonattainment Area, Clark County,
Nevada (September 2008) (“Las Vegas
Valley CO Maintenance Plan” or
“Maintenance Plan”) 2 as a revision to
the Nevada SIP because we found the
plan to satisfy the applicable CAA
requirements, including CAA section
175A. See the July 29, 2010 proposed
rule at pages 44744—44749. On the basis
of our proposed approval of the
Maintenance Plan, we proposed to find

2The Las Vegas Valley CO Maintenance Plan
consists of the main body of the plan and three
appendices: Appendix A (“Wintertime Gasoline
Fuel Specification Study”), Appendix B (Technical
Support Document, Carbon Monoxide Modeling for
the Clark County Maintenance Plan”), Appendix C
(“Documentation of the Public Review Process”).

that the area meets the criterion for
redesignation under CAA section
107(d)(3)(E)(iv). In connection with the
Maintenance Plan, we proposed to
approve the motor vehicle emissions
budgets (MVEBs) for years 2008, 2010,
and 2020 for the purposes of
transportation conformity based on our
conclusion that they meet the criteria
for such budgets in 40 CFR 93.118(e).

In addition to proposing action on the
State’s 2008 redesignation request and
submittal of the Las Vegas Valley
Maintenance Plan, in our July 29, 2010
proposed rule, we also proposed action
on a SIP revision from NDEP submitted
on March 26, 2010 of changes related to
rules establishing wintertime gasoline
requirements in Las Vegas Valley. See
the July 29, 2010 proposed rule at pages
44749-44752. These are the County’s
CBG Rule, which establishes certain
wintertime gasoline specifications
related to sulfur and aromatic
hydrocarbons (“aromatics”), and the
State’s Low RVP Rule, which establishes
a low Reid vapor pressure (RVP)
specification for gasoline sold during
the late fall and winter months in Clark
County. In our July 29, 2010 proposed
rule, we proposed to approve the
suspension of Clark County’s CBG Rule
and the relaxation of the State’s Low
RVP Rule because we concluded, in
accordance with CAA section 110(1),
that doing so would not interfere with
attainment or maintenance of any of the
NAAQS or any applicable requirement
of the Clean Air Act.3

The Las Vegas Valley CO
Maintenance Plan includes
reinstatement of the CBG Rule and the
Low RVP Rule as contingency measures,
as required under CAA section
175A(d).* However, while Clark County,
through adoption of the maintenance
plan, has committed to reinstatement of
the CBG Rule in accordance with the
contingency provisions of the plan, the
Nevada State Department of Agriculture,
which is responsible for the Low RVP
Rule, had not, as of the date of our July
29, 2010 proposed rule, made a similar

3We did not include subsection (7) of amended
NAC 590.065 in our proposed approval because the
limits in subsection (7) of the amended rule are
unrelated to the vapor pressure requirement and
associated CO emissions reductions, and are
severable from the rest of the rule.

4In relevant part, CAA section 175A(d) states:
“Each plan revision submitted under this section
shall contain contingency provisions as the
Administrator deems necessary to assure that the
State will promptly correct any violation of the
standard which occurs after the redesignation of the
area as an attainment area. Such provisions shall
include a requirement that the State will implement
all measures with respect to the control of the air
pollutant concerned which were contained in the
state implementation plan for the area before
redesignation of the area as an attainment area.”

commitment with respect to the Low
RVP Rule. Thus, we made our approval
of the Maintenance Plan and
redesignation request contingent upon
the submittal, and EPA approval, of
such a commitment as a revision to the
Nevada SIP.

In footnote 4 of our July 29, 2010
proposed rule, we noted that the Nevada
Department of Agriculture had initiated
a 30-day comment period to solicit
comment (or request a public hearing)
on the draft commitment regarding
implementation of the contingency
measure in the Maintenance Plan
related to reinstatement of the Low RVP
Rule and that, based on our review of
the draft commitment, we expected to
approve it if the commitment ultimately
submitted to us was not significantly
modified relative to the draft version.

On August 30, 2010, NDEP submitted
the Nevada Department of Agriculture’s
commitment (to seek reinstatement of
the Low RVP Rule) as a revision to the
Nevada SIP. NDEP’s August 30, 2010
SIP submittal also contains
documentation of the public process
used by the Nevada Department of
Agriculture in adopting the
commitment. We have reviewed the
August 30, 2010 submittal and find that
the State has met the procedural
requirements for adopting SIP revisions,
and as anticipated in our July 29, 2010
proposed rule, the commitment itself
mirrors the public draft version, which
we had found acceptable. Thus, we are
taking final action today to approve the
Department’s commitment as a revision
to the Nevada SIP.

Please see our July 29, 2010 proposed
rule for a detailed discussion of the
regulatory background for today’s action
and for a more complete discussion of
the rationale for our actions in
connection with the Las Vegas Valley
CO Maintenance Plan and redesignation
request.

II. Public Comments

EPA’s July 29, 2010 proposed rule
provided a 30-day public comment
period, which closed on August 30,
2010. We received only one comment
during the comment period. The
comment notes a typographical error in
the pre-publication version of the
proposed rule. Specifically, the date on
which we posted the announcement of
the Maintenance Plan and related motor
vehicle emissions budgets for public
comment on EPA’s adequacy Web page
was September 30, 2008, not September
30, 3008, as shown in the pre-
publication version. This typographical
error was fixed prior to publication and
did not appear in the proposed rule as
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published in the Federal Register on
July 29, 2010.

III. EPA Action

For the reasons given in our proposed
rule and summarized above, EPA is
taking final action under CAA section
110(k)(3) to approve NDEP’s submittal
dated September 18, 2008 of the Las
Vegas Valley CO Maintenance Plan as a
revision to the Nevada SIP because we
find that it satisfies the requirements of
section 175A of the CAA to include a
reasonably accurate and comprehensive
attainment inventory, an adequate
maintenance demonstration,
contingency provisions, and
commitments to continue operation of
an acceptable ambient monitoring
network to verify continued attainment.
In connection with the contingency
provisions of the Maintenance Plan,
EPA is approving NDEP’s SIP revision
dated August 30, 2010 containing a
commitment from the Nevada
Department of Agriculture to seek
reinstatement by the Nevada Board of
Agriculture of the Low RVP Rule if
called upon to do so through the
contingency provisions of the
Maintenance Plan to address future CO
violations in Las Vegas Valley.

Final approval of the Las Vegas Valley
CO Maintenance Plan makes federally
enforceable the commitments, such as
the commitment to continue operation
of an adequate CO monitoring network,
and the contingency provisions,
contained therein. In addition, we are
approving for transportation conformity
purposes the motor vehicle emissions
budgets (MVEBs) in the Las Vegas
Valley CO Maintenance Plan for years
2008, 2010, and 2020 because we find
they meet the criteria found in 40 CFR
93.118(e). The budgets for 2008, 2010
and 2020 are 658 tons per day, 686 tons
per day, and 704 tons per day,
respectively (based on typical weekday
during the winter). As a result, RTC
(which is the area’s Metropolitan
Planning Organization) and the U.S.
Department of Transportation must use
the CO MVEBs from the Maintenance
Plan for future transportation
conformity determinations.3

5The current approved CO motor vehicle
emissions budgets from the 2005 CO (Attainment)
Plan are: 690, 768, and 817 tons per winter weekday
for 2010, 2015, and 2020, respectively. See 71 FR
44587 (August 7, 2006). The Maintenance Plan does
not explicitly indicate that the budgets set forth
therein are intended to replace the budgets from the
2005 CO Plan. With our approval today of the
MVEBs in the Maintenance Plan, two sets of CO
budgets now apply for the area (i.e., those from the
2005 CO Plan, and those from the Maintenance
Plan) because they relate to different CAA
requirements for the same years. As a practical
matter, however, the Maintenance Plan budgets,

Based in part on our approval of the
Las Vegas Valley CO Maintenance Plan,
we are also approving NDEP’s
September 18, 2008 request to
redesignate Las Vegas Valley to
attainment for the CO NAAQS. In doing
so, we find that the area has met all of
the criteria for redesignation under CAA
section 107(d)(3)(E), i.e., the area has
attained the CO standard; EPA has fully
approved the Las Vegas Valley SIP for
all requirements under section 110 and
part D of the CAA that are applicable for
purposes of redesignation (or that no
longer apply because the area has
attained the CO standard); the
improvement in CO conditions in Las
Vegas Valley is due to permanent and
enforceable reductions; and as described
above, the State has submitted a
maintenance plan for the area that meets
the requirements of section 175A.

We are also approving, under section
110(k)(3) of the CAA, NDEP’s March 26,
2010 submittal of the suspension of the
County’s CBG Rule and amendments to
the State’s Low RVP Rule (in NAC
section 590.065), including the
relaxation in the State’s wintertime
gasoline RVP requirement for Clark
County from 9.0 to 13.5 psi, because we
find that doing so would not interfere
with attainment or maintenance of any
of the NAAQS or any applicable
requirement of the Clean Air Act for the
purposes of CAA section 110(1). We are
not including subsection (7) of amended
NAC section 590.065 in our approval
because the limits in subsection (7) of
the amended rule are unrelated to the
vapor pressure requirement and
associated CO emissions reductions,
and are severable from the rest of the
rule.6 Lastly, because we have
synchronized our final actions on the
Maintenance Plan and the (suspended)
CBG Rule (and thereby avoided a gap in
time when the CBG Rule would not be
either an active or contingency measure
in the SIP), we are not removing CBG
from the boutique fuels list.

In accordance with 5 U.S.C. 553(d),
EPA finds there is good cause for this
action to become effective immediately
upon publication. This is because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the area from
certain CAA requirements that would
otherwise apply to it. In addition, a

being lower than the 2005 CO Plan budgets,
represent the constraining budgets for determining
conformity.

6 For the purposes of the Nevada SIP, our final
approval of amended NAC section 590.065 will
supersede the version of NAC section 590.065
approved by EPA on September 21, 2004 (69 FR
56351, at 56355). See 40 CFR
52.1470(c)(49)(1)(A)(2).

delayed effective date is unnecessary
because in today’s action we are
approving changes to certain fuel rules
that relieve gasoline suppliers from the
requirement to meet certain
specifications for wintertime gasoline in
Clark County. The immediate effective
date for this action is authorized under
both 5 U.S.C. 553(d)(1), which after
publication it provides that rulemaking
actions may become effective less than
30 days after publication if the rule
“grants or recognizes an exemption or
relieves a restriction,” and section
553(d)(3), which allows an effective date
less than 30 days after publication “as
otherwise provided by the agency for
good cause found and published with
the rule.” The purpose of the 30-day
waiting period prescribed in section
553(d) is to give affected parties a
reasonable time to adjust their behavior
and prepare before the final rule takes
effect. Today’s rule, however, does not
create any new regulatory requirements
such that affected parties would need
time to prepare before the rule takes
effect. Rather, today’s rule relieves the
State of Nevada, Clark County, and
gasoline suppliers of various
requirements for the Las Vegas Valley
area. For these reasons, EPA finds good
cause under 5 U.S.C. 553(d)(3) for this
action to become effective on the date of
publication of this action.

IV. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by State law. A redesignation
to attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, these
actions merely approve a State plan and
redesignation request as meeting
Federal requirements and do not impose
additional requirements beyond those
imposed by State law. For these reasons,
these actions:

e Are not “significant regulatory
actions” subject to review by the Office
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of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not a significant regulatory
action subject to Executive Order 13211
(66 FR 28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).
Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 26,
2010. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

40 CFR Part 81

Environmental protection, Air
pollution control, Carbon monoxide,
National parks, Wilderness areas.

Dated: September 16, 2010.

Jared Blumenfeld,

Regional Administrator, Region IX.

m Chapter], title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart DD—Nevada

m 2. Section 52.1470 is amended by
adding paragraphs (c)(73), (c)(74), and
(c)(75) to read as follows:

§52.1470 Identification of plan.
* * * * *
(C] * * %

(73) The following plan revision was
submitted on September 18, 2008, by
the Governor’s designee.

(i) [Reserved]

(ii) Additional material.

(A) Resolution of the Clark County
Board of Commissioners Adopting the
Clark County Carbon Monoxide
Redesignation Request and Maintenance
Plan, adopted by the Clark County
Board of Commissioners on September
2,2008.

(B) Carbon Monoxide Redesignation
Request and Maintenance Plan, Las
Vegas Valley Nonattainment Area, Clark
County, Nevada (September 2008),
adopted by the Clark County Board of
Commissioners on September 2, 2008
(excluding the appendices).

(74) The following plan revision was
submitted on March 26, 2010 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Clark County Department of Air
Quality and Environmental
Management.

(1) Clark County Board of County
Commissioners, Ordinance No. 3809,
“An Ordinance to Suspend the
Applicability and Enforceability of All
Provisions of Clark County Air Quality
Regulation Section 54, the Cleaner
Burning Gasoline Wintertime Program;
and Provide for Other Matters Properly
Relating Thereto,” adopted September
15, 2009, effective (for state purposes)
on September 29, 2009.

(B) Nevada Department of
Agriculture.

(1) Nevada Board of Agriculture,
Adopted Regulation of the State Board
of Agriculture LCB File No. R111-08,
including an amended version of
Nevada Administrative Code (NAC)
section 590.065, effective (for state
purposes) on January 28, 2010,
(excluding newly designated subsection
(7) of NAC section 590.065).

(75) The following plan revision was
submitted on August 30, 2010, by the
Governor’s designee.

(i) [Reserved]

(ii) Additional material.

(A) Letter from Anthony Lesperance,
Director, Nevada Department of Nevada,
to Lewis Wallenmeyer, Director, Clark
County Department of Air Quality and
Environmental Management, dated June
22, 2010, setting forth the Nevada
Department of Agriculture’s
commitment to seek reinstatement of
the Low RVP wintertime gasoline
requirement in Clark County if
necessary under the Las Vegas Valley
Carbon Monoxide Maintenance Plan to
address future carbon monoxide

violations.
* * * * *

PART 81—[AMENDED]

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart C—[AMENDED]

m 4. Section 81.329 is amended in the
table for “Nevada—Carbon Monoxide”
by revising the entry for “Las Vegas
Area” to read as follows:
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§81.329 Nevada.

* * * * *

NEVADA—CARBON MONOXIDE

Designation Classification
Designated area
Date Type Date Type
Las Vegas Area: September 27, 2010 ..... Attainment.
Clark County (part).
Las Vegas Valley.
Hydrographic Area 212.

1This date is November 15, 1990, unless otherwise noted.

[FR Doc. 2010-24135 Filed 9-24—10; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 301-10, 301-11, and 301-
70

[FTR Amendment 2010-04; FTR Case 2010-
305; Docket 2010-0017; Sequence 1]

RIN 3090-AJ07

Federal Travel Regulation;
Miscellaneous Amendments

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: This final rule amends the
Federal Travel Regulation (FTR) by
updating statutory references in a
number of sections, by providing
additional guidance for determining
distance measurements when traveling
by privately owned aircraft, by
clarifying provisions regarding the use
of personally owned vehicles (POV) for
official travel, by updating the addresses
to which per diem review requests
should be sent, and by changing the
method by which agencies must report
the use of Government aircraft to carry
senior Federal officials and non-Federal
travelers.

DATES: Effective Date: This final rule is
effective September 27, 2010.
Applicability Date: This final rule is
applicable for official travel performed
on or after October 27, 2010.
FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat (MVCB), Room
4041, GS Building, Washington, DC
20405, (202) 501-4755, for information
pertaining to status or publication
schedules. For clarification of content,
contact Mr. Cy Greenidge, Program

Analyst, Office of Governmentwide
Policy, at (202) 219-2349. Please cite
FTR Amendment 2010-XX; FTR case
2010-305.

SUPPLEMENTARY INFORMATION:

A. Background

This amendment updates statutory
references concerning when travel on
Government aircraft is not reported;
adds additional guidance for
determining distance measurements
when traveling on official business by
privately owned aircraft; amends the
heading regarding POV mileage
reimbursement between an employee’s
residence, office and/or common carrier;
updates the addresses for submitting per
diem review requests; requires agencies
to use an electronic reporting tool to
report travel on Government aircraft by
senior Federal officials and non-Federal
travelers; and updates statutory
references in certain sections.

Accordingly, this final rule amends
the FTR by:

1. Sections 301-10.261, 301-10.264,
and 301-10.265—Updating statutory
references.

2. Section 301-10.302—Revising the
information to determine distance
measurements when traveling by
privately owned aircraft in conjunction
with official travel.

3. Section 301-10.306—Revising the
question portion to clarify what an
employee will be reimbursed if
authorized to use a POV between the
employee’s residence, office and/or
common carrier terminal.

4. Section 301-11.26—Updating the
chart with current address information.
5. Sections 301-70.801, 301-70.803,
301-70.804, and 301-70.902—Updating

statutory references.

6. Section 301-70.906—Updating the
requirement of agencies to report the
use of Government aircraft to carry
senior Federal officials and non-Federal
travelers by using an electronic

reporting tool and updating a statutory
reference.

B. Executive Order 12866

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
final rule is not a major rule under 5
U.S.C. 804.

C. Regulatory Flexibility Act

This final rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the revisions are not considered
substantive. This final rule is also
exempt from the Regulatory Flexibility
Act per 5 U.S.C. 553(a)(2) because it
applies to agency management or
personnel. However, this final rule is
being published to provide transparency
in the promulgation of Federal policies.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FTR do not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of the
Office of Management and Budget
(OMB) under 44 U.S.C. 3501, et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
Congressional review prescribed under
5 U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Parts 301-10,
301-11, and 301-70

Government employees, Travel,
Transportation and Per Diem expenses,
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Administrative practices and
procedures.

Dated: August 3, 2010.
Martha Johnson,
Administrator of General Services.

m For the reasons set forth in the
preamble, under 5 U.S.C. 5701-5709,
GSA amends 41 CFR parts 301-10, 301—
11, and 301-70 as set forth below:

PART 301-10—TRANSPORTATION
EXPENSES

m 1. The authority citation for 41 CFR
part 301-10 continues to read as
follows:

Authority: 5 U.S.C. 5707, 40 U.S.C. 121(c);
49 U.S.C. 40118, OMB Circular No. A-126,
revised May 22, 1992.

§301-10.261 [Amended]

m 2. Amend § 301-10.261 by removing
from paragraph (c)(3) “10 U.S.C. 4744”
and adding “10 U.S.C. 2648” in its place.

§301-10.264 [Amended]

m 3. Amend § 301-10.264 by removing
from paragraph (b)(2) “10 U.S.C. 4744”
and adding “10 U.S.C. 2648” in its place.

§301-10.265 [Amended]

m 4. Amend § 301-10.265 by removing
“10 U.S.C. 6744” and adding “10 U.S.C.
2648” in its place.

§301-10.302 [Amended]

m 5. Amend the table in § 301-10.302 in
the second column, in the second entry,
by adding “You must convert nautical
miles to statute or regular miles when
submitting a claim (1 nautical mile
equals 1.15077945 statute miles).” after
the third sentence.

m 6. Revise the heading of § 301-10.306
to read as follows:

§301-10.306 What will | be reimbursed if
authorized to use a POV between my
residence and office and then from my
office to a common carrier terminal, or from
my residence directly to a common carrier
terminal?

* * * * *

PART 301-11—PER DIEM EXPENSES

m 7. The authority citation for 41 CFR
part 301-11 continues to read as
follows:

Authority: 5 U.S.C. 5707.

m 8. Amend § 301-11.26 by revising the
table to read as follows:

§301-11.26 How do | get a per diem rate
increased?
* * * * *

For CONUS locations

For non-foreign area locations

For foreign area locations

General Services Administration, Office of Gov-
ernmentwide Policy, Attn: Travel Policy
(MTT), 1800 F St. NW., Washington, DC
20405.

Defense Travel Management Office, Attn:
SP&P/Allowances Branch, 4601 N. Fairfax
Dr, Suite 800, Arlington, VA 22203.

Director, Office of Allowances, Department of
State, Annex 1, Suite L-314, Washington,
DC 20522-0103.

PART 301-70—INTERNAL POLICY
AND PROCEDURE REQUIREMENTS

m 9. The authority citation for 41 CFR
part 301-70 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c);
Sec. 2, Pub. L. 105-264, 112 Stat. 2350 (5
U.S.C. 5701, note), OMB Circular No. A-126,
revised May 22, 1992, and OMB Circular No.
A-123, Appendix B, revised January 15,
2009.

§301-70.801 [Amended]

m 10. Amend § 301-70.801 in paragraph
(c)(3) by removing “10 U.S.C. 4744” and
adding “10 U.S.C. 2648” in its place.

§301-70.803 [Amended]

m 11. Amend § 301-70.803 in paragraph
(d)(2) by removing “10 U.S.C. 4744” and
adding “10 U.S.C. 2648” in its place.

§301-70.804 [Amended]

m 12. Amend § 301-70.804 in paragraph
(b)(2) by removing “10 U.S.C. 4744” and
adding “10 U.S.C. 2648” in its place.

m 13. Revise § 301-70.906 to read as
follows:

§301-70.906 Must we report use of our
Government aircraft to carry senior Federal
officials and non-Federal travelers?

Yes, except when the trips are
classified, you must report to GSA’s
Office of Governmentwide Policy (MTT)
all uses of your aircraft for travel by any

senior Federal official or non-Federal
traveler, by using an electronic reporting
tool found at http://www.gsa.gov/sftr,
unless travel is authorized under 10
U.S.C. 2648 and regulations
implementing that statute.

[FR Doc. 2010-23882 Filed 9-24-10; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA—-2010-0003]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Roy
E. Wright, Deputy Director, Risk
Analysis Division, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—3461, or (e-mail)
roy.e.wright@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
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and 44 CFR part 67. FEMA has Regulatory Flexibility Act. As flood List of Subjects in 44 CFR Part 67
developed criteria for floodplain elevation determinations are not within Administrative practice and
management in floodprone areas in the scope of the Regulatory Flexibility procedure, Flood insurance, Reporting
accordance with 44 CFR part 60. Act, 5 U.S.C. 601-612, a regulatory and recor(ikeeping requiren;ents.

flexibility analysis is not required.

Interested lessees and owners of real m Accordingly, 44 CFR part 67 is

property are encouraged to review the Regulatory Classification. This final amended as follows:
proof Flood Insurance Study and FIRM  rule is not a significant regulatory action
available at the address cited below for =~ under the criteria of section 3(f) of PART 67—[AMENDED]
each community. The BFEs and Executive Order 12866 of September 30, m 1. The authoritv citation f ‘67
modified BFEs are made final in the 1993, Regulatory Planning and Review, Con.timfezlio f;;g;sl 15:) 11100 I:Nsr par
communities listed below. Elevations at 58 FR 51735. i :
selected locations in each community Executive Order 13132, Federalism. Authority: 42 U.S.C. 4001 et seq.;
are shown. This final rule involves no policies that ~ ~corganization Plan No. 3 of 1978, 3 CFR,
. . . . b 1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
National Environmental Policy Act. have fe.derahsm implications under 3 CFR, 1979 Comp., p. 376.
This final rule is categorically excluded ~ Executive Order 13132.
from the requirements of 44 CFR part Executive Order 12988, Civil Justice §67.11 [Amended]
10, Environmental Consideration. An Reform. This final rule meets the m 2. The tables published under the
environmental impact assessment has applicable standards of Executive Order authority of §67.11 are amended as
not been prepared. 12988. follows:
* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected

above ground

A Elevation in

meters (MSL)
Modified

Phillips County, Arkansas, and Incorporated Areas
Docket No.: FEMA-B-1045

Mississippi River ..........cccoceeeee. At River Mile 618 ..o +174 | Unincorporated Areas of
Phillips County.
At River Mile 862 ...........ociiiiiiiiiiieiieeeeee e +197
At River Mile 864 ...........ociiiiiiiiiee e +198
At River Mile B73 ......ooiiiecieeee e +202

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

Unincorporated Areas of Phillips County
Maps are available for inspection at 620 Cherry Street, Suite 208, Helena, AR 72342.

Harvey County, Kansas, and Incorporated Areas
Docket No.: FEMA-B-1047

Sand Creek ......cooeveeeiieeniieieens Approximately 865 feet upstream of Northeast 24th Street +1,434 | City of North Newton.
Approximately 1,590 feet upstream of Northeast 24th +1,434
Street.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

City of North Newton
Maps are available for inspection at 2601 North Main Street, North Newton, KS 67117.

Roosevelt County, New Mexico, and Incorporated Areas
Docket No.: FEMA-B-1061

17th and 18th Street Shallow Flooding effects extending southward approximately 2,250 +4,001—-4,003 | Unincorporated Areas of
Flooding. feet from East 18th Street. Roosevelt County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified

ADDRESSES

Unincorporated Areas of Roosevelt County
Maps are available for inspection at 109 West 1st Street, Portales, NM 88130.

Taos County, New Mexico, and Incorporated Areas
Docket No.: FEMA-B-1065

Bitter Creek .......occeevvviieennennne. At the confluence with the Red River .........cccccooiniiiiiens +8,659 | Town of Red River, Unincor-
porated Areas of Taos
County.
Approximately 1,150 feet upstream of High Creek +8,696
Red River .......ccoceeiiiiiiiiieeee Just upstream of High Cost Trail .......c.cccceeiiiiiiiiiniineee +8,612 | Town of Red River, Unincor-
porated Areas of Taos
County.
Approximately 1.08 mile downstream of Goose Lake Trail +8,782
66.
Rio Lucero .......cccecveviiiiiiienennn. At the confluence with the Rio Pueblo De Taos ................. +6,886 | Taos Pueblo.
Approximately 0.56 mile upstream of Paseo Del Pueblo +6,995
Norte Road.
Rio Pueblo De Taos ................. Just upstream of Karavas Road ..........ccccocieiiiiiinncnnenne +6,886 | Town of Taos, Taos Pueblo.
Approximately 600 feet downstream of Paseo Del Pueblo +6,952
Norte Road.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

Taos Pueblo

Maps are available for inspection at the Floodplain Administrator's Office, 105 Albright Street, Suite A, Taos, NM 87571.

Town of Red River

Maps are available for inspection at 100 East Main Street, Red River, NM 87558.

Town of Taos

Maps are available for inspection at the Planning Department, 400 Camino De La Placita, Taos, NM 87571.
Unincorporated Areas of Taos County

Maps are available for inspection at the Floodplain Administrator's Office, 105 Albright Street, Suite A, Taos, NM 87571.

Brooks County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1066

Cibolo Creek ...ccceevceveeevireenen. At the confluence with Palo Blanco Creek .........cccccouveennes +106 | Unincorporated Areas of
Brooks County.
Just downstream of State Highway 325 .............ccccccees +113
Palo Blanco Creek ........cccce...... At the confluence with Cibolo Creek .......ccccoecieniinieennnnne +106 | Unincorporated Areas of
Brooks County.
Just downstream of State Highway 325 .............ccccooceee +113

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

Unincorporated Areas of Brooks County
Maps are available for inspection at 408 West Travis Street, Falfurrias, TX 78355.

Howard County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1066

Beals Creek ......ccccevvviievnnennn. Just upstream of Midway Creek ..........ccocevcviiiiniinnencnee +2,375 | City of Big Spring.
At the confluence with One Mile Lake . +2,414
Big Spring Draw .........ccccceveeenee. At the confluence with Beals Creek ........ccccocevvnvenciiecnenns +2,375 | City of Big Spring, Unincor-
porated Areas of Howard
County.

Approximately 1,000 feet upstream of Country Club Road +2,639
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
Reals Draw .......cccoccveviiiiiieennnen. At the confluence with Beals Creek .........ccocevirieniiicncnns +2,408 | City of Big Spring, Unincor-
porated Areas of Howard
County.
Just downstream of Hilltop Road ............ccoceeiiiiiiiiinnnnes +2,483
Stream BSP1 ..o, At the confluence with Big Spring Draw ...........ccccccveennne. +2,580 | City of Big Spring.
Just upstream of Parkway Road ..........ccccceceeviiiiinnenincene +2,603
Stream BSP2 .........ccooviiiiien. At the confluence with Big Spring Draw ..........ccccceveennne. +2,632 | City of Big Spring, Unincor-
porated Areas of Howard
County.
Approximately 885 feet upstream of Driver Road .............. +2,645
Stream BSP3 .......cccooiiiiiies At the confluence with Beals Creek ........ccccooceiniiniieenennne +2,410 | City of Big Spring.
Just upstream of Frontage Road .........cccceceeiiiiiennecninenne +2,487
Stream BSP4 ........ccoooiiiiiens At the confluence with Stream BSP3 .........ccoooiiiiiiiiiiiee +2,448 | City of Big Spring.
Just upstream of Frontage Road ............ccoccoeiiiiiiincnne +2,495
Stream BSP5 ........cccvviiinenen. At the confluence with Beals Creek and One Mile Lake .... +2,413 | City of Big Spring.
Just upstream of Frontage Road ............ccoceeiiiiiiniicnnne +2,469

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Big Spring

ADDRESSES

Maps are available for inspection at 310 Nolan Street, Big Spring, TX 79720.

Unincorporated Areas of Howard County

Maps are available for inspection at 300 Main Street, Big Spring, TX 79720.

Oconto County, Wisconsin and Incorporated Areas

Docket No.: FEMA-B-1061

Anderson Lake ........cccccceeeeennnns

Bass Lake/Crooked Lake/Gilkey
Lake.
Brookside Creek

Christie Brook ...........cccoeeuveeeee..

City of Oconto Tributary No. 4

Hayes Creek .....cccoeveicieniinenn.

Jones Creek ......cccceevcveeeccineeenns

Kirchner Creek ........cccccuveeennennn.

Little Suamico River ..................

McCaslin Brook ........cccceevueenn.

North Branch Oconto River

Entire shoreline

Entire shoreline

Approximately 0.41 mile upstream of U.S. Route 41
Approximately 655 feet upstream of Cross Road ...............
Approximately 1.3 mile downstream of Quarterline Road ..

Approximately 0.3 mile upstream of Klaus Lake Road
Approximately 344 feet downstream of County Highway S

Just upstream of Cook Road
Just upstream of Hayes Road

Just downstream of County Highway R ...
Just upstream of U.S. Route 141

Approximately 0.8 mile upstream of Harley Street .............
Approximately 225 feet downstream of Sampson Road ....

Approximately 1.1 mile downstream of East Frontage
Road.
Approximately 500 feet upstream of Cross Road ...............

Approximately 0.2 mile upstream of 4th Avenue North ......
Approximately 410 feet upstream of Old 32 Road .............
Immediately downstream of Townsend Dam Road ............
Approximately 0.8 mile upstream of Riverside Road

Approximately 1.5 mile upstream of Riverside Road

+860
+951
+616
+681
+740

+819
+591

+595
+832
+844
+697
+708
+599
+633
+644
+793
+1,174

+1,314
+1,161

+1,185

Unincorporated Areas of
Oconto County.

Unincorporated Areas of
Oconto County.

Unincorporated Areas of
Oconto County.

City of Gillett, Unincor-
porated Areas of Oconto
County.

City of Oconto, Unincor-
porated Areas of Oconto
County.

Unincorporated Areas of
Oconto County.

Village of Lena, Unincor-
porated Areas of Oconto
County.

Unincorporated Areas of
Oconto County.

Unincorporated Areas of
Oconto County, Village of
Pulaski.

Unincorporated Areas of
Oconto County.

Unincorporated Areas of
Oconto County.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified
Oconto River Tributary No. 2 ... | Just upstream of Mill Street .........ccccoooriiiiiniininiiieee +590 | City of Oconto.
Approximately 95 feet downstream of Charles Street ........ +598
Oconto River Tributary No. 22 Approximately 150 feet downstream of South Maple +641 | City of Oconto Falls, Unin-
Street. corporated Areas of
Oconto County.
Approximately 0.6 mile upstream of South Flatley Avenue +742
Pensaukee River .........cccceee. Approximately 0.3 mile upstream of County Highway J ..... +620 | Unincorporated Areas of
Oconto County.
Approximately 428 feet downstream of Safian Road ......... +760
Round Lake ........ccccooeeveiiienenns Entire Shoreling ........ccooviiiiiiiie e +827 | Unincorporated Areas of
Oconto County.
Spring Creek ......cccveeeneveieeene Just downstream of U.S. Route 141 ........coocieiiiiiiiiienee +653 | Unincorporated Areas of
Oconto County.
Approximately 0.7 mile upstream of County Highway E .... +717
Spring Creek Tributary No. 6 ... | At the confluence with Spring Creek .........ccccocerviiiiniecnncnns +706 | Unincorporated Areas of
Oconto County.
Approximately 450 feet upstream of Burdosh Road ........... +717
Tibbet Creek .....cccvvvvvevierieenen. Approximately 600 feet downstream of Rost Road ............ +585 | Unincorporated Areas of
Oconto County.
Approximately 1.7 mile upstream of Lade Beach Road ..... +627
Town Creek ......coceecevevviecieennnen. Approximately 0.6 mile downstream of Palmer Lane ......... +920 | Unincorporated Areas of
Oconto County.
Just downstream of State Highway 32/64 ............cccoceeeene +980
Waupee Creek ......cccevvvriieennn. Just upstream of State Highway 32/64 ..........ccccoceeveenncnne +859 | Unincorporated Areas of
Oconto County.
Immediately downstream of the Waupee Dam ................... +937
Wescott Lake ......ccccceeveiriieennen. Entire Shoreling ........cccooeeiiiiiiiieeeeeeee e +845 | Unincorporated Areas of
Oconto County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Gillett
Maps are available for inspection at 150 North McKenzie Avenue, Gillett, Wl 54124.
City of Oconto
Maps are available for inspection at 1210 Main Street, Oconto, WI 54153.
City of Oconto Falls
Maps are available for inspection at 500 North Chestnut Avenue, Oconto, WI 54154.

Unincorporated Areas of Oconto County

Maps are available for inspection at 301 Washington Street, Oconto, WI 54153.
Village of Lena
Maps are available for inspection at 117 East Main Street, Lena, WI 54139.
Village of Pulaski
Maps are available for inspection at 421 South Augustine Street, Pulaski, Wl 54162.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: September 13, 2010.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of

Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2010-24147 Filed 9-24—10; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MM Docket No. 92-266, FCC 95-397]

Cable Television Act of 1992

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: This document announces the
effective date of rules published in the

Federal Register on October 5, 1995.
The Commission simplified rules
affecting cable operators’ rates and
provided cable operators with an
additional option for adjusting their
rates.

DATES: Amendments to §§ 76.923(n) and
(0), 76.933(a), (b), and (e) through (g),
76.934(f), and 76.960, published at 60
FR 52106, October 5, 1995, are effective
September 27, 2010.

FOR FURTHER INFORMATION CONTACT: For
additional information contact Katie
Costello, Katie.Costello@fcc.gov, 202—
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418-2120, Media Bureau, Policy
Division.

SUPPLEMENTARY INFORMATION: In a
Thirteenth Order on Reconsideration
released on September 22, 1995, FCC
95-397, and published in the Federal
Register on October 5, 1995, 60 FR
52106, the Commission adopted rules
which contained information collection
requirements subject to the Paperwork
Reduction Act. The document stated
that the rule changes requiring OMB
approval would become effective upon
announcement in the Federal Register
of OMB approval. On December 15,
1995, the Office of Management and
Budget (OMB) approved the information
collection requirements contained in
§§76.923(n) and (o), 76.933(a), (b), and
(e) through (g), 76.934(f), and 76.960.
This information collection is assigned
to OMB Control No. 3060-0685.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2010-24158 Filed 9-24-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

47 CFR Part 301
[Docket No. 100910444-0444-01]
RIN 0660-AA23

Removal of Regulations That
Implement and Administer a Coupon
Program for Digital-to-Analog
Converter Boxes

AGENCY: National Telecommunications
and Information Administration, U.S.
Department of Commerce.

ACTION: Final rule.

SUMMARY: The National
Telecommunications and Information
Administration (NTIA) issues this final
rule to remove its regulations to
implement and administer the Digital-
to-Analog Converter Box Program
(Coupon Program). The regulations
implemented provisions of section 3005
of the Digital Television Transition and
Public Safety Act of 2005, as
subsequently amended. The final
coupons were issued on August 12,
2009, and expired on November 9, 2009.
NTIA is removing its regulations
because the Coupon Program is closed
and the regulations are now obsolete.

DATES: This rule becomes effective on
November 9, 2010.

FOR FURTHER INFORMATION CONTACT:
Milton Brown, Deputy Chief Counsel,
National Telecommunications and
Information Administration, U.S.
Department of Commerce, 1401
Constitution Avenue, NW., Room 4713,
Washington, DC 20230; telephone: (202)
482-1816; facsimile: (202) 501-8013; or
electronic mail: mbrown@ntia.doc.gov.

I. Background Information

The Digital Television Transition and
Public Safety Act of 2005 (the Act),
Public Law 109-171, as amended by the
DTV Delay Act, Public Law 1114,
directed the Federal Communications
Commission (FCC) to require full-power
television stations to cease analog
broadcasting and to broadcast solely
digital transmissions after June 12,
2009.1 The returned analog television
spectrum was auctioned and proceeds
were deposited into the Digital
Television Transition and Public Safety
Fund (the Fund).2

Section 3005 of the Act authorized
NTIA to establish and implement the
Coupon Program and provided that
eligible U.S. households could obtain a
maximum of two coupons of $40 each
to apply toward the purchase of
Coupon-Eligible Converter Boxes
(CECB).3 Accordingly, on March 15,
2007, NTIA issued a final rule entitled,
“Rules to Implement and Administer a
Coupon Program for Digital-to-Analog
Converter Boxes.” 4 The purpose of the
program was to provide consumers who
wished to continue receiving over-the-
air broadcast programming on their
analog-only televisions $40 coupons to
offset the cost of digital-to-analog
converter boxes. Consumers had the
option to apply by mail, over the phone,
via fax, or online. Consumers had 90
days to redeem their $40 coupon(s) at
participating retailers.> The converter
boxes were manufactured according to
NTIA minimum technical specifications
based on ATSC Guidelines A/74 and 47
CFR part 73.6 Retailers were required to
provide NTIA with redemption
information and payment receipts
related to coupons used in the purchase
of CECBs, specifically tracking each
serialized coupon by number with a
corresponding CECB purchase.
Participating retailers also were required
to accept coupons for, and receive

1 See Title III of the Deficit Reduction Act of 2005,
Public Law 109-171, 120 Stat. 4, 21 (Feb. 8, 2006),
amended by the DTV Delay Act, Public Law 111—
4,123 Stat. 112 (Feb. 11, 2009).

2 Act at § 3004, 120 Stat. at 22.

3 Act at § 3005, 120 Stat. at 23.

472 FR 12,097 (Mar. 15, 2007). The regulations
were codified at 47 CFR part 301.

547 CFR 301.4(e).

672 FR 12,118-12,121 (Mar. 15, 2007).

payment resulting from, only authorized
purchases made for CECBs.” The
regulations required retailers to
maintain sales records for one year
following the sales transaction date for
auditing purposes.8

NTIA subsequently amended its
regulations to waive the “eligible
household” requirements in the
regulations for individuals residing in
nursing homes, intermediate care
facilities, and assisted living facilities.®
NTIA also amended its regulations to
permit otherwise eligible households to
utilize post office boxes in applying for
and receiving coupons.1°

On March 31, 2009, NTIA amended
the regulations to conform to the DTV
Delay Act, which extended the deadline
for the digital conversion and the
coupon application period for an
additional four months.1* The amended
regulations also permitted households
to request replacement coupons, and
gave NTIA flexibility in the manner in
which it distributed coupons.12

II. Removal of the Regulations To
Implement and Administer a Coupon
Program for Digital-to-Analog
Converter Boxes

Section 3005 of the Act required
NTIA to issue coupons through July 31,
2009, and administer the program until
the last coupon expired 90 days from
issuance. The final coupons were issued
on August 12, 2009, and expired on
November 9, 2009. Retailers are
required to maintain sales records for
one year following the sales transaction
date, which would be November 8,
2010. NTIA is removing its regulations
because the statute no longer obligates
NTIA to implement and administer the
program, and after November 8, 2010,
the regulations are obsolete.

Administrative Procedure Act

The Assistant Secretary for
Communications and Information
Administration for NTIA finds good
cause under the Administrative
Procedure Act, 5 U.S.C. 553(b)(B) to
waive prior notice and opportunity for
public comment because it is
unnecessary and contrary to the public
interest. This rulemaking would remove
from the Code of Federal Regulations
those regulations that implement
provisions of section 3005 of the Act,
which authorized NTIA to establish and
implement a coupon program in which

747 CFR 301.6(b)(2)(E)—(F).

847 CFR 301.6(a)(5).

947 CFR 301.7.

1047 CFR 301.3(a)(2); see also 73 FR 54,325,
54,333 (Sept. 19, 2008).

1174 FR 10,686 (March 12, 2009).

1247 CFR 301.3(e).
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eligible U.S. households could obtain a
maximum of two coupons of $40 each
to apply toward the purchase of CECBs.
The agency is taking this action because
these regulations are obsolete after
November 8, 2010. The Act permitted
consumers to request coupons from
NTIA through July 31, 2009. The final
coupons were issued on August 12,
2009, and the last issued coupon
expired on November 9, 2009. NTIA has
fulfilled its statutory mandate to
administer the Coupon Program, and is
removing the regulations as they are
unnecessary. If these regulations are not
removed, it may suggest that the
program is still active and may cause
confusion regarding the status of the
program.

Executive Order 12866

This rule has been determined to be
not significant under Executive Order
12866.

Executive Order 13132

This rule does not contain policies
with federalism implications as that
term is defined in EO 13132.

Regulatory Flexibility Act

As prior notice and an opportunity for
public comment are not required under
5 U.S.C. 553 or any other law, the
analytical requirements of the
Regulatory Flexibility Act are
inapplicable. Thus, no regulatory
flexibility analysis is required and none
has been prepared.

Paperwork Reduction Act

This action contains no information
collection requirements. Therefore,
clearance by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 is not required.
The OMB collection numbers 0660—
0026 and 0660—0027 associated with the
regulations are discontinued effective
November 9, 2010.

Lists of Subjects in 47 CFR Part 301

Antennas, Broadcasting, Cable
television, Communications,
Communications equipment, Electronic
products, Telecommunications,
Television.

PART 301—[REMOVED AND
RESERVED]

m For the reasons stated above, 47 CFR
chapter III is amended by removing and
reserving part 301 pursuant to authority
contained in Public Law 109-171, as
amended by Public Law 111-4.

Dated: September 21, 2010.
Lawrence E. Strickling,

Assistant Secretary for Communications and
Information Administration.

[FR Doc. 2010-24048 Filed 9-24-10; 8:45 am]
BILLING CODE 3510-60-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 203 and 252

Defense Federal Acquisition
Regulation Supplement; DoD Office of
the Inspector General Address (DFARS
Case 2010-D015)

AGENCY: Defense Acquisition
Regulations System; Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to provide the address for the
agency Office of the Inspector General
as referenced in FAR clause 52.203-13,
Contractor Code of Business Ethics and
Conduct.

DATES: Effective Date: September 27,
2010.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System,
OUSD(AT&L)DPAP(DARS), 3060
Defense Pentagon, Room 3B855,
Washington, DC 20301-3060.
Telephone 703-602-0328; facsimile
703-602-0350. Please cite DFARS Case
2010-D015.

SUPPLEMENTARY INFORMATION:

A. Background

The Federal Acquisition Regulation
(FAR) Case 2007—-006, “Contractor
Business Ethics Compliance Program
and Disclosure Requirements,” was
published as a final rule in the Federal
Register on November 12, 2008, with an
effective date of December 12, 2008. The
contract clause entitled “Contractor
Code of Business Ethics and Conduct”
requires the contractor to disclose to the
agency office of the Inspector General
(with a copy to the contracting officer),
when the contractor has credible
evidence that a principal, employee,
agent, or subcontractor of the contractor
has committed a violation of criminal
law involving fraud, conflict of interest,
bribery, or gratuity violations found in
title 18 U.S.C. or a violation of the civil
False Claims Act. This final rule
provides the address for the DoD Office
of the Inspector General.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993. This is not a major
rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this rule. This final rule
does not constitute a significant DFARS
revision within the meaning of 41
U.S.C. 418b and FAR 1.501, and
publication for public comment is not
required. However, DoD will consider
comments from small entities
concerning the affected DFARS parts in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C. 601,
et seq., in correspondence.

C. Paperwork Reduction Act

This rule does not impose any new
information collection requirements that
require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 203 and
252

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR parts 203 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
parts 203 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

m 2. Section 203.1004 is amended by
adding paragraph (a) to read as follows:

203.1004 Contract clauses.

(a) Use the clause at 252.203—7003 in
solicitations and contracts that include
the FAR clause 52.203—-13, Contractor

Code of Business Ethics and Conduct.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. Section 252.203-7003 is added to
read as follows:

252.203-7003 Agency Office of the
Inspector General.

As prescribed in 203.1004(a), use the
following clause:



59102 Federal Register/Vol. 75,

No. 186/Monday, September 27, 2010/Rules and Regulations

AGENCY OFFICE OF THE INSPECTOR
GENERAL (SEP 2010)

The agency office of the Inspector General
referenced in paragraphs (c) and (d) of FAR
clause 52.203-13, Contractor Code of
Business Ethics and Conduct, is the DoD
Office of the Inspector General at the
following address:

DoD Office of the Inspector General,
Investigative Policy and Oversight, 400
Army Navy Drive, Suite 1037, Arlington,
VA 22202-4704, Toll Free Telephone: 866—
429-8011.

(End of clause)

[FR Doc. 2010-23653 Filed 9-24—10; 8:45 am|
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 204

Defense Federal Acquisition
Regulation Supplement; Part 204,
Administrative Matters

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule; Technical
amendment.

SUMMARY: DoD is issuing this technical
amendment to direct contracting officers
to the location of procedures relating to
obtaining an account in the Electronic
Document Access system. Further,
current business systems across DoD
have each developed methods of
indexing contracts independently
leading to data integrity problems
between data sources. This technical
amendment also provides the location
of guidance on a uniform contract
indexing methodology across DoD.
DATES: Effective Date: September 27,
2010.

FOR FURTHER INFORMATION CONTACT: Ms.
Ynette R. Shelkin, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), Room 3B855, 3060
Defense Pentagon, Washington, DC
20301-3060. Telephone 703—-602—8384;
facsimile 703—602—-0350.
SUPPLEMENTARY INFORMATION: Current
business systems across DoD have each
developed methods of indexing
contracts independently leading to data
integrity problems between data
sources. Defense Procurement and
Acquisition Policy letter dated July 8,
2010, subject: Contract Indexing
Standard, provides detailed guidance on
mapping procurement instrument
identification and supplementary
procurement instrument identification

numbers stored in the Electronic
Document Access system to data
elements reported in the Federal
Procurement Data System. This
memorandum aims to eliminate this
confusion by establishing a uniform
contract indexing methodology across
DoD. This technical amendment adds
language to the Defense Federal
Acquisition Regulation directing
contracting officers to the location of
this memorandum and its detailed
guidance and of procedures relating to
obtaining an account in the Electronic
Document Access system.

List of Subjects in 48 CFR Part 204
Government procurement.

Ynette R. Shelkin,
Editor, Defense Acquisition Regulations
System.

m Therefore 48 CFR part 204 is amended
as follows:

PART 204—ADMINISTRATIVE
MATTERS

m 1. The authority citation for 48 CFR
part 204 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

m 2. Add section 204.270 to read as
follows:

204.270 Electronic Document Access.
Follow the procedures at PGI 204.270

relating to obtaining an account in the

Electronic Document Access system.

m 3. Add section 204.7006 to read as

follows:

204.7006 Cross reference to Federal
Procurement Data System.

Detailed guidance on mapping PII and
supplementary PII numbers stored in
the Electronic Document Access system
to data elements reported in the Federal
Procurement Data System can be found
in PGI 204.7006.

[FR Doc. 2010-23665 Filed 9-24-10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 211 and 252

Defense Federal Acquisition
Regulation Supplement; Government-
Assigned Serial Number Marking
(DFARS Case 2008-D047)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final Rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to require contractors to apply
Government-assigned serial numbers in
human-readable format on major end
items when required by law, regulation,
or military operational necessity.

DATES: Effective Date: September 27,
2010.

FOR FURTHER INFORMATION CONTACT: Ms.
Mary Overstreet, 703—602—-0311.

SUPPLEMENTARY INFORMATION:
A. Background

Contractors are required to apply
Government-assigned serial numbers,
such as tail numbers/hull numbers and
equipment registration numbers, in
human-readable format on major end
items when required by law, regulation,
or military operational necessity. This
final rule establishes a standard DoD
method of specifying Government-
assigned serial numbers contractually
and requires the contractor to associate
these serial numbers with the Unique
Item Identifier (UII) assigned by the
contractor and to register them in the
DoD Item Unique Identification (IUID)
Registry along with the UIIL The rule
also requires agreement between the
Government and contractor prior to use
of the serial numbers in constructing the
end item UIL

DoD published a proposed rule in the
Federal Register on April 30, 2010 (75
FR 22727). The comment period closed
on June 29, 2010, and no comments
were received.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993. This is not a major
rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

DoD does not expect this final rule to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq. DoD
has prepared a final regulatory
flexibility analysis consistent with 5
U.S.C. 604. A copy of the analysis may
be obtained from the point of contact
specified herein. The analysis is
summarized as follows:

DoD requires that the use of
Government-assigned serial numbers be
limited to satisfy requirements of law or
regulation or to facilitate the
identification of major end items
consistent with military operational
requirements, e.g., aircraft tail numbers
or ship hull numbers in military
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operations. Since the rule generally will
apply to DoD major end-item
contractors, and there are a limited
number of end items for which the
Government assigns these serial
numbers, the number of small entities
impacted by this rule is not expected to
be substantial.

The clause at 252.211-7008, Use of
Government-Assigned Serial Numbers,
requires the Contractor to mark the
Government-assigned serial numbers on
those major end items as specified by
line item in the Schedule, in accordance
with the technical instructions for the
placement and method of application
identified in the terms and conditions of
the contract, and to register the
Government-assigned serial number
along with the major end item’s UII at
the time of delivery in accordance with
the provisions of the clause at DFARS
252.211-7003(d).

The rule does not duplicate, overlap,
or conflict with any other Federal rules.
DoD considers the approach described
in the rule to be the most practical and
beneficial for both Government and
industry.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 96-511) does not apply because the
rule does not impose additional
information collection requirements that
require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 211 and
252

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR parts 211 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
parts 211 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 211—DESCRIBING AGENCY
NEEDS

211.274-5 [Redesignated as 211.274-6]
m 2. Redesignate Section 211.274-5 as
211.274-6.

m 3. Add new section 211.274-5 to read
as follows:

211.274-5 Policy for assignment of
Government-assigned serial numbers.

It is DoD policy that contractors apply
Government-assigned serial numbers,
such as tail numbers/hull numbers and
equipment registration numbers, in

human-readable format on major end
items when required by law, regulation,
or military operational necessity. The
latest version of MIL-STD-130, Marking
of U.S. Military Property, shall be used
for the marking of human-readable
information.

m 4. In newly redesignated section
211.274-6, add paragraph (c) to read as
follows:

211.274-6 Contract clauses.
* * * * *

(c) Use the clause at 252.211-7008,
Use of Government-Assigned Serial
Numbers, in solicitations and contracts
that—

(1) Contain the clause at 252.211—
7003, Item Identification and Valuation;
and

(2) Require the contractor to mark
major end items under the terms and
conditions of the contract.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 5. Section 252.211-7003 is amended
by revising the introductory text to read
as follows:

252.211-7003
valuation.
As prescribed in 211.274-6(a), use the

following clause:
* * * * *

m 6. Section 252.211-7007 is amended
by revising the introductory text to read
as follows:

Item identification and

252.211-7007 Reporting of Government-
Furnished Equipment in the DoD Item
Unique Identification (IUID) Registry.

As prescribed in 211.274-6(b), use the
following clause:
* * * * *

m 7. Section 252.211-7008 is added to
read as follows:

252.211-7008 Use of Government-
Assigned Serial Numbers

As prescribed in 211.274-6(c), use the
following clause:

USE OF GOVERNMENT-ASSIGNED
SERIAL NUMBERS (SEP 2010)

(a) Definitions. As used in this clause—

Government-assigned serial number means
a combination of letters or numerals in a
fixed human-readable information format
(text) conveying information about a major
end item, which is provided to a contractor
by the requiring activity with accompanying
technical data instructions for marking the
Government-assigned serial number on major
end items to be delivered to the Government.

Major end item means a final combination
of component parts and/or materials which is
ready for its intended use and of such
importance to operational readiness that

review and control of inventory management
functions (procurement, distribution,
maintenance, disposal, and asset reporting) is
required at all levels of life cycle
management. Major end items include
aircraft; ships; boats; motorized wheeled,
tracked, and towed vehicles for use on
highway or rough terrain; weapon and
missile end items; ammunition; and sets,
assemblies, or end items having a major end
item as a component.

Unique item identifier (UIl) means a set of
data elements permanently marked on an
item that is globally unique and
unambiguous and never changes in order to
provide traceability of the item throughout its
total life cycle. The term includes a
concatenated UII or a DoD-recognized unique
identification equivalent.

(b) The Contractor shall mark the
Government-assigned serial numbers on
those major end items as specified by line
item in the Schedule, in accordance with the
technical instructions for the placement and
method of application identified in the terms
and conditions of the contract.

(c) The Contractor shall register the
Government-assigned serial number along
with the major end item’s UII at the time of
delivery in accordance with the provisions of
the clause at DFARS 252.211-7003(d).

(d) The Contractor shall establish the UII
for major end items for use throughout the
life of the major end item. The Contractor
may elect, but is not required, to use the
Government-assigned serial number to
construct the UIL

(End of clause)
[FR Doc. 2010-23662 Filed 9-24—10; 8:45 am|
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 247 and 252
RIN 0750-AG30

Defense Federal Acquisition
Regulation Supplement; Motor Carrier
Fuel Surcharge (DFARS Case 2008-
D040)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is adopting as final, with
changes, an interim rule that
implements section 884 of the National
Defense Authorization Act for Fiscal
Year 2009. Section 884 requires DoD to
ensure that, to the maximum extent
practicable, in all carriage contracts in
which a fuel-related adjustment is
provided for, any fuel-related
adjustment is passed through to the
person who bears the cost of the fuel to
which the adjustment relates.
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DATES: Effective Date: September 27,
2010.

FOR FURTHER INFORMATION CONTACT: Ms.
Mary Overstreet, Defense Acquisition
Regulations System, OUSD
(AT&L)DPAP(DARS), 3060 Defense
Pentagon, Room 3B855, Washington, DC
20301-3060. Telephone 703—602—0311;
facsimile 703—602—-0350. Please cite
DFARS Case 2008-D040.

SUPPLEMENTARY INFORMATION:
A. Background

DoD published an interim rule at 74
FR 37652 on July 29, 2009, to
implement section 884 of the National
Defense Authorization Act for Fiscal
Year 2009 (Pub. L. 110-417). Section
884 requires DoD to ensure that, to the
maximum extent practicable, in all
carriage contracts for which a fuel-
related adjustment is provided, any fuel-
related adjustment is passed through to
the person who bears the cost of the fuel
to which the adjustment relates. Section
884 also applies to commercial contracts
for carriage.

Two respondents submitted
comments on the interim rule. A
discussion of the comments received
and the changes to the rule as a result
of these comments is provided below:

1. Comment. One respondent stated
that it is customary in the motor carrier
freight industry to assume a fixed cost
of diesel fuel with a cost recovery
mechanism (fuel surcharge) for a time
period exceeding 30 days. In the
majority of instances, approximately 99
percent of the time, industry passes fuel
surcharges to the party that pays for the
fuel. The respondent is concerned that
the new law will require documenting
100 percent of all activity and as a
result, there will be additional
administrative work and cost for no
appreciable benefit.

Response. DoD does not agree. The
statute requires that, to the maximum
extent practicable, any fuel-related
adjustment is passed through to the
person who bears the cost. Since, for the
majority of instances, industry passes
the fuel surcharges to the party that pays
for the fuel, contractor records would
reflect this. The only additional
documentation requirement would be
for the estimated one percent of actions
where the fuel-adjustment is not passed
through.

2. Comment. Both respondents stated
that there are some instances where it is
not practicable to mandate an absolute
requirement to pass the fuel-related
adjustment to the party that paid for the
fuel, and one respondent proposed the
following remedy:

“(a) Except in instances where doing so
would be impracticable, or pose a
disproportionate administrative burden, the
contractor shall pass through any motor
carrier fuel-related surcharge adjustments to
the person, corporation, or entity that
directly bears the cost of fuel for shipment(s)
transported under this contract.

(i) Examples of impracticable instances
may include but not be limited to, spot bids,
one-time-only bids, or other services that are
provided within 30 days of the time service
was ordered.”

Response. DoD agrees with the
respondents in part. The examples of
impracticable instances provided,
however, are for short-term
arrangements where there would not
generally be a fuel surcharge and where
the clause would not apply. DoD
recognizes there may be limited
instances where pass-through of fuel
surcharge may not be feasible. Since the
statute provides for application to the
maximum practicable extent, the clause
will include a statement that “Unless an
exception is approved by the
Contracting Officer,” the contractor shall
pass through any motor carrier fuel-
related surcharge adjustments to the
person, corporation, or entity that
directly bears the cost of fuel for
shipment(s) transported under this
contract.

This regulatory action was not subject
to review under Section 6(b) of
Executive Order 12866, Regulatory
Planning and Review, dated September
30, 1993. This rule is not a major rule
under 5 U.S.C. 804.

B. Regulatory Flexibility Act

DoD does not expect this final rule to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
However, DoD has prepared a final
regulatory flexibility analysis consistent
with 5 U.S.C. 604. A copy of the
analysis may be obtained from the point
of contact specified herein. The analysis
is summarized as follows:

This final rule amends the DFARS to
implement section 884 of the National
Defense Authorization Act for Fiscal
Year 2009. Section 884 requires DoD to
ensure that, to the maximum extent
practicable, in all carriage contracts in
which a fuel-related adjustment is
provided for, any fuel-related
adjustment is passed through to the
person who bears the cost of the fuel to
which the adjustment relates. The
objective of the rule is to establish a
DoD contract clause with appropriate
flow-down requirements addressing the
statutory requirement for fuel-related
contract adjustments to be passed to the
entity bearing the cost of the fuel. The

clause is to be inserted in all contracts
with motor carriers, brokers, or freight
forwarders providing or arranging truck
transportation services that provide for
a fuel-related adjustment.

An interim rule was published on July
29, 2009, at 74 FR 37652 to which two
responses were received. The responses
indicated that current commercial
marketplace practices already reflect the
requirement to flow down any fuel
surcharge to the party that incurs the
cost of the fuel. Therefore, any impact
of this rule on small entities is expected
to be minimal.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this rule does not
impose any new information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 247 and
252

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

m Accordingly, the interim rule
amending 48 CFR parts 247 and 252,
which was published at 74 FR 37652 on
July 29, 2009, is adopted as a final rule
with the following changes:

m 1. The authority citation for 48 CFR
parts 247 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 247—TRANSPORTATION

m 2. Section 247.207 is revised to read
as follows:

247.207 Solicitation provisions, contract
clauses, and special requirements.

Use the clause at 252.247-7003, Pass-
Through of Motor Carrier Fuel
Surcharge Adjustment to the Cost
Bearer, in solicitations and contracts for
carriage in which a motor carrier,
broker, or freight forwarder will provide
or arrange truck transportation services
that provide for a fuel-related
adjustment.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

Subpart 252.2—Text of Provisions and
Clauses

252.212-7001 [Amended]

m 3. Section 252.212-7001 is amended
by revising the clause date, and the
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dates of the clauses in paragraphs
(b)(22) and (c)(2) to read “(SEP 2010)”.
m 4. Section 252.247-7003 is revised to
read as follows:

252.247-7003 Pass-Through of Motor
Carrier Fuel Surcharge Adjustment To The
Cost Bearer.

As prescribed in 247.207, use the
following clause:

PASS-THROUGH OF MOTOR
CARRIER FUEL SURCHARGE
ADJUSTMENT TO THE COST BEARER
(SEP 2010)

(a) This clause implements section 884 of
the National Defense Authorization Act for
Fiscal Year 2009 (Pub. L. 110—417).

(b) Unless an exception is authorized by
the Contracting Officer, the Contractor shall
pass through any motor carrier fuel-related
surcharge adjustments to the person,
corporation, or entity that directly bears the
cost of fuel for shipment(s) transported under
this contract.

(c) The Contractor shall insert the
substance of this clause, including this
paragraph (c), in all subcontracts with motor
carriers, brokers, or freight forwarders.

(End of clause)
[FR Doc. 2010-23664 Filed 9-24—10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40
[Docket DOT-OST—2010-0161]
RIN 2105-AE03

Procedures for Transportation
Workplace Drug and Alcohol Testing
Programs: Federal Drug Testing
Custody and Control Form; Technical
Amendment

AGENCY: Office of the Secretary, DOT.
ACTION: Interim Final rule.

SUMMARY: The Department of Health and
Human Services recently issued a new
Federal Drug Testing Custody and
Control Form for use in both the Federal
employee and Department of
Transportation drug testing programs. In
order to accommodate the form’s use
within our transportation industry
program, the Department is making a
few necessary regulation changes in
order for collectors, laboratories, and
Medical Review Officers to know how
to use the new form. The form’s use is
authorized beginning October 1, 2010.
The Department is also making a
technical amendment to its drug testing
procedures. The purpose of the
technical amendment is to add a

provision of the rule which was
inadvertently omitted from the final rule
in August 2010.

DATES: The rule is effective October 1,
2010. Comments to this interim final
rule should be submitted by October 27,
2010. Late-filed comments will be
considered to the extent practicable.

ADDRESSES: To ensure that you do not
duplicate your docket submissions,
please submit them by only one of the
following means:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Ave., SE., West Building
Ground Floor Room W12-140,
Washington, DC 20590-0001;

e Hand Delivery: West Building
Ground Floor Room W12-140, 1200
New Jersey Ave., SE., between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202-366—9329;

Instructions: You must include the
agency name and docket number DOT—
0ST-2010-0161 or the Regulatory
Identification Number (2105—-AE03) for
the rulemaking at the beginning of your
comments. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT:
Bohdan Baczara, U.S. Department of
Transportation, Office of Drug and
Alcohol Policy and Compliance, 1200
New Jersey Avenue, SE., Washington,
DC 20590; 202-366—3784 (voice), 202—
366—3897 (fax), or
bohdan.baczara@dot.gov (e-mail).
SUPPLEMENTARY INFORMATION:

Background

All urine specimens collected under
the Department of Transportation (DOT)
drug testing regulation, 49 CFR Part 40,
must be collected using chain-of-
custody procedures that incorporate the
use of the Federal Drug Testing Custody
and Control Form (CCF) promulgated by
the Department of Health and Human
Services (HHS). On November 17, 2009,
HHS published a proposal to revise the
CCF. [74 FR 59196] All the comments
submitted were thoroughly reviewed by
HHS and taken into consideration in
fashioning the new CCF. The
Department worked closely with HHS
on the new CCF. Recently, HHS
announced the new CCF in the Federal
Register [75 FR 41488] which has an
effective date of October 1, 2010.

The following items in the revised
CCF are worth noting for the DOT

transportation industry drug testing
program:

(1) In Step 1 of the CCF, the Federal
testing authorities—HHS; DOT; and
Nuclear Regulatory Commission
(NRC)—are noted, with further
specificity for the DOT Agencies—
Federal Motor Carrier Safety
Administration (FMCSA); Federal
Aviation Administration (FAA); Federal
Railroad Administration (FRA); Federal
Transit Administration (FTA); Pipeline
and Hazardous Materials Safety
Administration (PHMSA); and the
United States Coast Guard (USCG) 1—
also noted;

(2) In Step 5A on Copy 1 of the CCF,
the new drug analytes MDMA, MDA,
and MDEA are added, as are “A9—
THCA?” after “Marijuana Metabolite” and
“BZE” after “Cocaine Metabolite” to
specify the drug analytes;

(3) In Step 6 on Copy 2 of the CCF,

a line has been included on which the
Medical Review Officer (MRO) would
write the drug for which a positive
result is verified, and a new line item
“other” was added to assist the MRO in
documenting other “refusal to test”
situations—for example, when there is
no legitimate medical explanation for
the employee providing an insufficient
amount of urine;

(4) In Step 7 on Copy 2 of the CCF,

a box has been added for the MRO to
check if the split specimen is reported
as cancelled; and

(5) On the reverse side of Copy 5—the
“Donor Copy”—of the CCF, are the
revised instructions for completing the
CCF.

Because HHS sought and received
comments on the form and its use, we
seek only to receive comments on the
actual implementation of the new CCF,
and not on the form itself.

In addition, the technical amendment
is intended to address an omission
which has been called to our attention
since the publication of the
Department’s final rule in August 2010
[75 FR 49850] which was intended to
create consistency with many of the
new drug testing requirements
established by HHS. Specifically, the
HHS Guidelines require laboratories to
report the concentration of the drug or
drug metabolite for a positive result to
the MRO. This was omitted from our
rule text in the section that directs what
laboratories are to report and how they
are to report it. We have amended the
rule text to reflect this requirement.

1For purposes of following the requirements of
49 CFR Part 40, “DOT, The Department, DOT
Agency” is defined, at 40.3, to include the United
States Coast Guard.
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Implementation Guidance

DOT-regulated employers and their
service agents are authorized to begin
use of the new CCF on October 1, 2010.
However, we recognize there will be
large supplies of old CCF's available
after the start date. To avoid wasting the
old forms, the Department will permit
use of the old CCF until September 30,
2011. After this date, collectors and
laboratories are not to use any of the old
CCFs in the DOT testing program. The
rule text has been changed to reflect this
one-full-year transition period from old
CCF to new CCF.

However, when the old CCF is used
on or before September 30, 2011, the
collector will need to write in the
specific DOT Agency under which the
specimen is collected and must do so in
the remarks section in Step 2 on Copy
1 of the CCF. This DOT Agency
designation is a new feature in the new
CCF. So, if an old CCF is used and the
employee’s specimen is collected under,
for example, authority of the FMCSA
regulation, the collector will write in
“DOT—FMCSA?” in the remarks section
in Step 2 of the CCF.

Likewise, when an old CCF is used on
or before September 30, 2011, before
transmitting a confirmed positive drug
test for MDMA, MDA, or MDEA, as
appropriate, to the MRO, the
laboratory—in addition to checking the
“positive” box—must write in the
specific MDMA, MDA, or MDEA analyte
in the “Remarks” section in Step 5-A of
Copy 1 of the CCF.

Like now, use of a CCF past its
expiration date will not be a fatal flaw.
Use of the old CCF after September 30,
2011, must be corrected using the
procedures at § 40.205(b)(2).

Regarding the completion of the new
Step 1-D of the CCF, the Department
would like to emphasize that neither the
employer nor the collector should find
it difficult to complete this new data
item. DOT-regulated employers and
their Consortium/Third Party
Administrators (C/TPAs) currently
provide the collector and the collection
site with specific instructions—the test
reason, whether the test is to be
conducted under direct observation, the
MRO name and address, and employee
information (e.g., name and SSN or ID
number), among others. Adding one
additional data element to what is
already provided by employers or their
C/TPAs to collectors should not prove
significantly difficult. An employer and
its C/TPA should be readily aware of the
DOT Agency regulating the employee’s
safety-sensitive duties. We have added a
new § 40.14 to put into one place the
items that employers and their C/TPAs

have been routinely providing
collectors, and if they have not been
doing so, the information they should
have always been providing collectors,
in addition to this new requirement for
DOT Agency designations.

If the information in Step 1-D of the
CCF is not completed, the laboratory
will not delay testing the specimen and
reporting the confirmed result to the
MRO. Similarly, the MRO will not delay
the medical review process and
reporting the verified result to the
employer. The Department believes the
laboratory and MRO should note that
the testing authority box was not
checked and continue with processing,
testing, verifying, and reporting the
specimen result, as appropriate. To
reduce the potential failure of the
collector to check the appropriate box in
Step 1-D, the Department will permit
the checkmark to be pre-printed in the
appropriate box prior to the collection.
We amended our rule text to reflect
these situations.

As more of the DOT Agencies go
toward having employee drug testing
violations reported to them, these
designations will prove invaluable to
the process.

Regarding Step 6 of Copy 2 of the
CCF, HHS provided more space for
identifying the positive drug(s) and a
new line item “Other” was added to
assist the MRO in documenting other
“Refusal to Test” situations—for
example, when there is no legitimate
medical explanation for the employee
providing an insufficient amount of
urine. In Step 7 of Copy 2 of the CCF,
HHS added a box for “Test Cancelled”
for the MRO to check when a test is
cancelled if a split specimen fails to
reconfirm. We amended our rule text to
reflect these modifications. As a
reminder to MROs, the “Test Cancelled”
box should only be used when the split
fails to reconfirm for all the results
verified and reported for the primary
specimen.

In light of the modifications HHS
made to Step 7 of Copy 2 of the CCF,
we have taken this opportunity to
incorporate into § 40.187(f) rule text on
how MROs are to document split
specimen results. It is our
understanding that MROs have been
completing this section correctly even
though the rule text did not instruct the
MRO to check the “Reconfirmed”
and/or “Failed to Reconfirm” boxes. The
amendment to § 40.187(f) makes this a
requirement.

On the back of Copy 5—the “Donor
Copy”—of the CCF, the instructions to
the collector on completing the CCF are
revised and updated.

Regulatory Analyses and Notices
Authority

The statutory authority for this rule
derives from the Omnibus
Transportation Employee Testing Act of
1991 (49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 54101 et seq.) and the
Department of Transportation Act (49
U.S.C. 322).

Administrative Procedure Act

The Department has determined this
rule may be issued without a prior
opportunity for notice and comment
because providing prior notice and
comment would be unnecessary,
impracticable, or contrary to the public
interest. This rule will authorize DOT-
regulated employers to use the CCF
beginning October 1, 2010. Providing an
opportunity for prior notice and
comment would be unnecessary, and
would seem redundant, because the
public already had an opportunity to
comment and did provide comments to
HHS on the proposed CCF. In their
Notice of Proposed Revisions to the
Federal Custody and Control Form, HHS
stated that the CCF is used for the
Federal workplace drug testing program
but also pointed out that “* * * the
Department of Transportation (DOT)
requires its regulated industries to use
the Federal CCF.” [74 FR 59196]
Because many of the commenters were
transportation industry employers,
C/TPAs, and associations, we are
confident they understood that the new
CCF would be used in the DOT-
regulated program. And, because the
DOT utilizes the CCF for our drug
testing program, the DOT and HHS
collaborated in preparing the final CCF.

Providing an opportunity for prior
notice and comment would be
impracticable because there is such a
short time frame from when HHS
published the new CCF [75 FR 41488]
to its October 1, 2010 effective date. In
addition, this Interim Final Rule makes
minor procedural amendments to its
rule text to merely reflect the changes to
the revised CCF and a technical
amendment to correct an inadvertent
oversight from a prior rulemaking. For
these reasons, the Department finds
there is good cause to make the rule
effective immediately.

Executive Order 12866 and Regulatory
Flexibility Act

This Interim Final Rule is not
significant for purposes of Executive
Order 12866 or the DOT’s regulatory
policies and procedures. The rule makes
minor procedural amendments to its
rule text to merely reflect the changes to
the revised CCF and a technical
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amendment to correct an inadvertent
oversight. The use of the revised CCF
does not increase costs on regulated
parties because it authorizes regulated
employers to continue using the old
CCF for an additional twelve months,
until September 30, 2011. After this
date, the revised CCF must be used.
This allows employers to use their
current supply of old CCFs rather than
discarding them. The rule will impose
no new burdens on any parties. While
small entities are among those who may
use the revised CCF, the Department
certifies, under the Regulatory
Flexibility Act, that this rule does not
have a significant economic impact on
a substantial number of small entities.

List of Subjects in 49 CFR Part 40

Administrative practice and
procedures, Alcohol abuse, Alcohol
testing, Drug abuse, Drug testing,
Laboratories, Reporting and
recordkeeping requirements, Safety,
Transportation.

Issued September 20, 2010, at Washington,
DC.
Ray LaHood,
Secretary of Transportation.

m Forreasons discussed in the
preamble, the Department of
Transportation amends Title 49 of the
Code of Federal Regulations, Part 40, as
follows:

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG AND ALCOHOL TESTING
PROGRAMS

m 1. The authority citation for 49 CFR
part 40 continues to read as follows:

Authority: 49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 54101 et seq.

m 2. Anew §40.14 is added, to read as
follows:

§40.14 What collection information must
employers provide to collectors?

As an employer, or an employer’s
service agent—for example a C/TPA,
you must ensure the collector has the
following information when conducting
a urine specimen collection for you:

(a) Full name of the employee being
tested.

(b) Employee SSN or ID number.

(c) Laboratory name and address (can
be pre-printed on the CCF).

(d) Employer name, address, phone
number, and fax number (can be pre-
printed on the CCF at Step 1-A).

(e) DER information required at
§40.35 of this part.

(f) MRO name, address, phone
number, and fax number (can be pre-
printed on the CCF at Step 1-B).

(g) The DOT Agency which regulates
the employee’s safety-sensitive duties
(the checkmark can pre-printed in the
appropriate box on the CCF at Step
1-D).

(h) Test reason, as appropriate: Pre-
employment; Random; Reasonable
Suspicion/Reasonable Cause; Post-
Accident; Return-to-Duty; and Follow-

up.
p(i] Whether the test is to be observed
or not (see §40.67 of this part).

(j) (Optional) C/TPA name, address,
phone, and fax number (can be pre-
printed on the CCF).

m 3.In §40.23, paragraph (f)(4) is
revised, to read as follows:

§40.23 What actions do employers take
after receiving verified test results?

* * * * *

(f]***

(4) You must instruct the collector to
note on the CCF the same reason (e.g.,
random test, post-accident test) and
DOT Agency (e.g., check DOT and
FMCSA) as for the original collection.

* * * * *

m 4.In §40.45, revise paragraphs (b) and
(c)(3), to read as follows:

§40.45 What form is used to document a
DOT urine collection?
* * * * *

(b) You must not use a non-Federal
form or an expired CCF to conduct a
DOT urine collection. As a laboratory,
C/TPA or other party that provides CCFs
to employers, collection sites, or other
customers, you must not provide copies
of an expired CCF to these participants.
You must also affirmatively notify these
participants that they must not use an
expired CCF (e.g., that after September
30, 2011, they may not use an expired
CCF for DOT urine collections).

(C] * % %

(3) As an employer, in Step 1-D of the
CCF you may preprint the box for the
DOT Agency under whose authority the
test will occur.

* * * * *

m 5.In §40.63, paragraph (e) is revised,
to read as follows:

§40.63 What steps does the collector take
in the collection process before the
employee provides a urine specimen?

* * * * *

(e) You must pay careful attention to
the employee during the entire
collection process to note any conduct
that clearly indicates an attempt to
tamper with a specimen (e.g., substitute
urine in plain view or an attempt to
bring into the collection site an
adulterant or urine substitute). If you
detect such conduct, you must require
that a collection take place immediately

under direct observation (see §40.67)
and complete Step 2 by noting the
conduct in the “Remarks” line of the
CCF and the fact that the collection was
observed by checking the “Observed”
box. You must also, as soon as possible,
inform the DER and collection site
supervisor that a collection took place
under direct observation and the reason
for doing so.

m 6. In §40.83, paragraph (a) is revised,
to read as follows:

§40.83 How do laboratories process
incoming specimens?
* * * * *

(a) You are authorized to receive only
Copy 1 of the CCF. You are not
authorized to receive other copies of the
CCF or any copies of the alcohol testing
form.

* * * * *

m 7.In §40.97, paragraphs (a)(2)(i) and
(ii), and (e)(1) are revised, to read as
follows:

§40.97 What do laboratories report and
how do they report it?

(a) * *x %

(2) * *x %

(i) Positive, with drug(s)/metabolite(s)
noted, with numerical values for the
drug(s) or drug metabolite(s).

(ii) Positive-dilute, with drug(s)/
metabolite(s) noted, with numerical
values for the drug(s) or drug
metabolite(s) and with numerical values

for creatinine and specific gravity;
* * * * *

(e) * *x %

(1) You must provide quantitative
values for confirmed positive drug test
results to the MRO.

* * * * *

m 8. In §40.129, paragraph (c) is revised,
to read as follows:

§40.129 What are the MRO’s functions in
reviewing laboratory confirmed non-
negative drug test results?

* * * * *

(c) With respect to verified positive
test results, place a checkmark in the
“Positive” box in Step 6 on Copy 2 of the
CCF, indicate the drug(s)/metabolite(s)
verified positive, and sign and date the

verification statement.
* * * * *

m 9.1n §40.163:
m a. Paragraph (c)(8) is amended by
removing “and”.
m b. Paragraph (c)(9) is amended by
removing the period at the end and
adding “; and” in its place.
m c. Paragraph (c)(10) is added.

The addition reads as follows:
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§40.163 How does the MRO report drug
test results?
* * * * *

(C) * x %

(10) The DOT Agency, if noted on the
CCF.

* * * * *

m 10. In § 40.187, paragraph (f) is
revised to read as follows:

§40.187 What does the MRO do with split
specimen laboratory results?
* * * * *

(f) For all split specimen results, as
the MRO you must in Step 7 of Copy 2
of the CCF:

(1) Report split specimen test results
by checking the “Reconfirmed” box and/
or the “Failed to Reconfirm” box, or the
“Test Cancelled” box, as appropriate.

(2), Enter your name, sign, and date.

(3) Send a legible copy of Copy 2 of
the CCF (or a signed and dated letter,
see §40.163) to the employer and keep
a copy for your records. Transmit the
document as provided in §40.167.

m 11.In § 40.191, paragraph (d)(2) is
revised, to read as follows:

§40.191 What is a refusal to take a DOT
drug test, and what are the consequences?
* * * * *

(d) L

(2) As the MRO, you must note the
refusal by checking the “Refusal to Test”
box in Step 6 on Copy 2 of the CCF,
checking whether the specimen was
adulterated or substituted and, if
adulterated, noting the adulterant/
reason. If there was another reason for
the refusal, check “Other” in Step 6 on
Copy 2 of the CCF, and note the reason
next to the “Other” box and on the
“Remarks” lines, as needed. You must
then sign and date the CCF.

* * * * *

m 12.In §40.193, paragraph (d)(2)(i) is
revised, to read as follows:

§40.193 What happens when an employee
does not provide a sufficient amount of
urine for a drug test?

* * * * *

(d) * *x %

(2) * * *

(i) Check the “Refusal to Test” box and
“Other” box in Step 6 on Copy 2 of the
CCF and note the reason next to the
“Other” box and on the “Remarks” lines,
as needed.

m 13.In § 40.203, paragraphs (d)(2) and
(d)(3) are revised, to read as follows:

§40.203 What problems cause a drug test
to be cancelled unless they are corrected?
* * * * *

(d)* E

(2) The certifying scientist’s signature
is omitted on Copy 1 of the CCF for a
positive, adulterated, substituted, or
invalid test result.

(3) The collector uses a non-Federal
form or an expired CCF for the test. This
flaw may be corrected through the
procedure set forth in § 40.205(b)(2),
provided that the collection testing
process has been conducted in
accordance with the procedures of this
part in an HHS-certified laboratory.
During the period of October 1, 2010-
September 30, 2011, you are not
required to cancel a test because of the
use of an expired CCF. Beginning
October 1, 2011, if the problem is not
corrected, you must cancel the test.

m 14.In § 40.209, paragraphs (b)(1) and
(b)(9) are revised, to read as follows:

§40.209 What procedural problems do not
result in the cancellation of a test and do
not require corrective action?

* * * * *

(b)* E

(1) A minor administrative mistake
(e.g., the omission of the employee’s
middle initial, a transposition of
numbers in the employee’s social
security number, the omission of the
DOT Agency in Step 1-D of the CCF.)

* * * * *

(9) Personal identifying information is
inadvertently contained on the CCF
(e.g., the employee signs his or her name
on Copy 1); or

* * * * *

m 15. In § 40.355, paragraph (1) is
revised, to read as follows:

§40.355 What limitations apply to the
activities of service agents?

* * * * *

(1) In transmitting documents to
laboratories, you must ensure that you
send to the laboratory that conducts
testing only Copy 1 of the CCF. You
must not transmit other copies of the
CCF or any ATFs to the laboratory.

* * * * *

[FR Doc. 2010-24038 Filed 9-24-10; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 236
[Docket No. FRA-2008—-0132, Notice No. 4]
RIN 2130-AC03

Positive Train Control Systems

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule amendments.

SUMMARY: FRA is issuing amendments
to the final rule regarding the
development, testing, implementation,
and use of Positive Train Control (PTC)
systems for railroads as mandated by the
Rail Safety Improvement Act of 2008.
With publication of the final rule on
January 15, 2010, FRA sought further
comment on certain specific issues.
These amendments are being made
partially in response to the applicable
comments filed and to further clarify
certain provisions of the final rule.
DATES: The amendments to the final rule
are effective November 26, 2010.

FOR FURTHER INFORMATION CONTACT:
Thomas McFarlin, Office of Safety
Assurance and Compliance, Staff
Director, Signal & Train Control
Division, Federal Railroad
Administration, Mail Stop 25, West
Building 3rd Floor, Room W35-332,
1200 New Jersey Avenue, SE.,
Washington, DC 20590 (telephone:
202-493-6203) (e-mail:
Thomas.McFarlin@dot.gov); or Jason
Schlosberg, Trial Attorney, Office of
Chief Counsel, RCC-10, Mail Stop 10,
West Building 3rd Floor, Room W31—
217, 1200 New Jersey Avenue, SE.,
Washington, DC 20590 (telephone:
202-493-6032) (e-mail:
Jason.Schlosberg@dot.gov).

SUPPLEMENTARY INFORMATION: Table of
Contents for Supplementary
Information:

I. Introduction and Background
1. Scope of Further Comments Sought
III. Further Comments Filed and FRA’s
Response
A. Removal From PTCIP of Track Segments
Not Yet Implemented With PTC Systems
B. De Minimis Exception
IV. Section-by-Section Analysis
V. Regulatory Impact and Notices

I. Introduction and Background

Partially as a consequence and
severity of certain very public accidents,
coupled with a series of other less
publicized accidents, Congress passed
the Rail Safety Improvement Act of 2008
§ 104, Public Law 110-432, 122 Stat.
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4854 (Oct. 16, 2008) (codified at 9
U.S.C. 20157) [hereinafter “RSIA08”].
The RSIA08 was signed into law by
President George W. Bush on October
16, 2008, marking a public policy
decision that, despite the
implementation costs, railroad
employee and general public safety
warranted mandatory and accelerated
installation and operation of Positive
Train Control (PTC) systems.

On January 15, 2010, FRA issued
regulations (“final rule”) implementing
the PTC requirements under RSIA08.
The final rule, among other things,
contained the process for submission of
statutorily required PTC
Implementation Plans for FRA review
and approval. The final rule also
established 2008 as a statistical baseline
for determining which track segments
must be outfitted and operated with
PTC systems, a process to request
modification of that baseline, and
standards for approval of such requests.

While that document is a final rule,
FRA identified specific provisions for
which it would consider making
changes and sought comments on those
provisions. FRA indicated that it would
only consider comments falling within
the scope of those provisions.

Following the issuance of the final
rule, FRA received several comments. In
this document, FRA responds to those
comments that fell within the scope of
the comments requested and amends
the final rule accordingly.

II. Scope of Further Comments Sought

While the final rule became effective
on March 16, 2010, FRA believed that
certain issues warranted further
discussion. Accordingly, FRA sought
comments limited to increasing the
clarity, certainty, and transparency of
the criteria governing the removal from
a PTC Implementation Plan (PTCIP)
(and therefore from the requirement to
install PTC) of any track segments on
which PTC systems have yet to be
installed for which a railroad seeks
relief from the requirement to install
PTC. FRA continues to consider this
issue separate and distinct from the
discontinuance of any already installed
or existing PTC systems, which is
governed under § 236.1021, part 236 of
title 49, and the “Signal Inspection Act”
(codified at 49 U.S.C. 20501-20505).
FRA indicated that any comments
should be limited to the scope of those
issues to which FRA requested further
comment.

As explained in the preamble to the
final rule, 2008 traffic data will be used
as an initial baseline in each PTCIP to
determine the breadth and scope of PTC
system implementation. In recognition

of the fact that traffic patterns are likely
to change to some degree before
December 31, 2015, the final rule also
provides a means of adjusting the track
segments on which PTC must be
installed where adjustments are
appropriately justified. These issues
relate to a railroad’s potential request to
scale back the breadth and scope of that
baseline contemporaneously or
subsequently to PTCIP submission and
prior to actual PTC system
implementation. Since those issues
should not affect the PTCIP required to
be filed by the April 16, 2010, statutory
deadline, FRA believed that time was
available for some further consideration.

In § 236.1005(b)(4)(i)(A)(2), the final
rule provided three tests that must be
satisfied to remove a line due to
cessation of poison by inhalation (PIH,
also commonly referred to as toxic by
inhalation or TIH) materials traffic over
the track segment; each of these tests
will be discussed in greater detail but
are summarized here. First,
§236.1005(b)(4)(i)(A)(2)(d), provides that
the requesting railroad must show that
the line segment will be free from local
PIH materials traffic. Second, under
§236.1005(b)(4)(i)(A)(2)(i1), the
requesting railroad must submit a
routing analysis that assumes that the
line segment and all of the carrier’s
practicable alternative routes that the
carrier considers using to transport the
PIH materials traffic are equipped with
PTC. The analysis must show that any
rerouting of PIH materials traffic from
the subject track segment is justified
based upon the route analysis submitted
or that an alternative route is
substantially as safe and secure as the
track segment in question. FRA sought
comments on how the elements of a
route analysis should be weighed by
FRA when determining whether
rerouting as provided under this
paragraph is sufficiently justified.

Third, under
§236.1005(b)(4)(i)(A)(2)(iii) the
requesting railroad must establish that
the remaining risk arising from rail
operations on the track segment is less
than the average equivalent risk per
route mile on line segments required to
be equipped with PTC because of gross
tonnage and the presence of PIH
materials traffic. FRA sought comment
on how to measure the appropriate level
of risk established. No railroad had
supplied data supporting further track
exceptions from PTC system installation
consistent with statutory and safety
requirements. Thus, in the final rule,
FRA requested additional data to
support commenters’ positions. FRA
also sought comment and information
on ways that it might consider risk

mitigations other than by a
compensating extension of PTC or PTC
technologies. Section
236.1005(b)(4)(1)(A)(2)(iii) also provides
that if the railroad would otherwise be
required to install PTC on a line
segment under paragraph (iii), that the
railroad would be able to make a
compensating extension of PTC on a
different line segment rather than
installing PTC on the line segment.

In § 236.1005(b)(4)(ii), the final rule
provides an exception to PTC system
implementation where there is a de
minimis risk of release of PIH materials
on the line segment. While in the
proposed rule FRA sought means to
reduce the railroads’ burdens associated
with this rule, no specific de minimis
exception was proposed. AAR
mentioned this possibility in its
comment filed during the final rule’s
comment period and offered to work
with FRA on this issue in
supplementary comments filed after that
comment period. FRA believes that the
de minimis exception provided in the
final rule fell within the scope of the
issues set forth in the proposed rule.
However, since none of the parties has
had an opportunity to comment on this
specific exception as provided in this
final rule, FRA sought comments on the
extent of the de minimis exception.

II1. Further Comments Filed and FRA’s
Response

In the comment period following
issuance of the final rule, documents
were filed by Association for American
Railroads (AAR), Fred Millar, Invensys
Rail Corporation (Invensys), the
Metropolitan Transportation Authority
of New York (NYMTA), the National
Transportation Safety Board (NTSB),
and the Rail Interoperability Group
(RIG). However, the four comments filed
by Fred Millar, Invensys, NYMTA, and
RIG were squarely outside of the scope
of further comments requested. For
instance, Mr. Millar’s comments
regarding what should be done under
the PHMSA rail routing rule are outside
the scope of this rulemaking and do not
require a change in the PTC final rule.
Accordingly, FRA has elected to treat
those four comments as Petitions for
Reconsideration. FRA also received
three formal Petitions for
Reconsideration from AAR, Siemens
Industry, Inc., and the Chlorine
Institute. FRA will respond to all
Petitions for Reconsideration, including
those comments FRA is treating as
Petitions for Reconsideration, in a
separate document that will be mailed
to the Petitioners and made part of the
public docket in this proceeding.
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The purpose of this document is to
respond to comments that are within the
scope of FRA’s request for comments
contained in the final rule. As
previously noted, these issues include
the pre-installation removal of track
segments from PTCIPs and the de
minimis exception.

A. Removal From PTCIP of Track
Segments Not Yet Implemented With
PTC Systems

Section 236.1005(b)(4) of the final
rule provided for exclusions or removal
of track segments from the PTC baseline.
Paragraph (b)(4) provides that a railroad
may request FRA review of the
requirement to install PTC on a track
segment where a PTC system is
otherwise required by the rule, but has
not yet been installed, based upon
changes in rail traffic such as reductions
in total traffic volume or cessation of
passenger or PIH materials service. More
specifically, paragraph (b)(4)(i)(A)(2)
provides that in the case of cessation of
PIH materials traffic over a track
segment, and absent special
circumstances, FRA will approve an
exclusion of a line from the PTCIP
(determined on the basis of 2008 traffic
levels) upon a showing by the railroad
that:

(i) There is no remaining local PIH traffic
expected on the track segment;

(ii) Either any rerouting of PIH traffic from
the subject track segment is justified based
upon the route analysis submitted, which
shall assume that each alternative route will
be equipped with PTC, and shall take into
consideration any significant interline
routing impacts; or the next preferred
alternative route in the analysis is shown to
be substantially as safe and secure as the
route employing the track segment in
question and demonstrated considerations of
practicability indicate consolidation of the
traffic on that next preferred alternative
route; and

(iii) After cessation of PIH traffic on the
subject line, the remaining risk associated
with PTC-preventable accidents per route
mile on the track segment will not exceed the
average comparable risk per route mile on
Class I lines in the United States required to
be equipped with PTC because of gross
tonnage and the presence of PIH traffic. If the
subject risk is greater than the average risk on
those PIH lines, and if the railroad making
the application for removal of the track
segment from the PTCIP offers no
compensating extension of PTC or PTC
technologies from the minimum required to
be equipped, FRA may deny the request.

NTSB filed comments expressing its
belief that the final rule as written
provides enough flexibility to railroads
either at the time of initial filing or
through a request for amendment to
subsequently address changes in traffic
patterns. NTSB noted that in the final

rule FRA delineated the requirements it
will consider before approving any
exclusion. According to NTSB, it
appears that both the railroads and FRA
have an understanding of the term
“consistent with safety and in the public
interest” for conventional signal systems
covered by subparts A through F of part
236. Railroads routinely submit block
signal applications in accordance with
part 235, “Instructions Governing
Applications for Approval of a
Discontinuance or Material
Modification of a Signal System or
Relief From the Requirements of Part
236,” to modify or retire these
conventional signal systems. FRA also
has demonstrated use of its
discretionary authority to review these
Block Signal Applications and to either
approve or deny them. The NTSB
believes that any justified adjustments
to the track segments on which PTC
must be installed are an extension of
FRA’s use of its discretionary authority
to review and consider any amendments
to ensure they meet the requirements of
this rule and are consistent with safety
and in the public interest.

AAR also filed comments regarding
the exclusions provided by paragraph
(b)(4). These comments fall into three
subcategories.

First, AAR contested FRA’s multiple
uses of the phrase “absent special
circumstances.” After consideration of
AAR'’s concerns, FRA has decided to
remove this language from the rule.

Second, AAR challenged paragraph
(b)(4)()(A)(2)(ii), which provides that
where the request involves prior or
planned rerouting of PIH materials
traffic, the railroad must provide a
supporting route analysis that takes into
consideration the requirements of the
Pipeline and Hazardous Materials Safety
Administration (PHMSA) Rail Route
Analysis Rule, 49 CFR §172.820
(PHMSA rail routing rule). The
paragraph also assumes that the subject
route and each practicable alternative
route that the carrier considers using to
transport the PIH materials traffic is PTC
equipped. FRA has decided to clarify
§236.1005 and the relationship between
the PHMSA rail routing rule and the
PTC final rule. FRA has also slightly
modified the substance of paragraph
(b)(4)(1)(A)(2)(i1) in response to AAR’s
comments and has moved the text to a
new § 236.1020.

Finally, AAR disputes the residual
risk analysis requirements under
paragraph (b)(4)(i)(A)(2)(iii) of
§236.1005. FRA has slightly modified
the substance of this paragraph in
response to AAR’s comments and has
also moved this text to the new
§236.1020, and has delayed the

effective date of the residual risk
analysis requirement under paragraph
(b)(4)(1)(A)(2)(ii1), as revised herein,
until an appropriate notice and
comment period can be conducted on
the risk analysis tool currently being
developed by FRA.

1. “Absent Special Circumstances”
Language

Section 236.1005(b)(4)(i)(A)(1) of the
final rule provides that, in the case of a
requested exclusion based on cessation
of passenger service or a decline in gross
tonnage below 5 million gross tons as
computed over a 2-year period, the
removal will be approved absent
“special circumstances.” AAR
recommended that FRA remove the
special circumstances proviso to
provide clarity, certainty, and
transparency. While
§ 236.1005(b)(4)(i)(A)(1) gives an
example of a special circumstance
(anticipated traffic growth), AAR states
that the regulations address traffic
growth in § 236.1005(b)(3) and it is
unnecessary to address traffic growth
here. According to AAR, the “special
circumstances” language is too vague to
provide sufficient guidance to the
regulated community and if FRA were
to insist it is necessary to address traffic
growth in § 236.1005(b)(4)(1)(A)(2), it
can do so specifically.

In any event, AAR asserts that there
should be no discretion in deciding
whether to approve the withdrawal of a
line segment from the PTCIP if the
criteria in the PTC regulation are met.
According to AAR, the “special
circumstances” clauses are inconsistent
with FRA’s stated aim of clarity,
certainty, and transparency and should
be deleted.

FRA believes that there is merit in
AAR’s request and, in order to ensure
consistency and certainty in decision
making, FRA is removing the “special
circumstances” language in paragraph
(b)(4)(i)(A)(1). FRA can address special
circumstances (such as an extreme grade
approaching major interlocking or a
moveable bridge location), if necessary,
using its general authority to install
signal and train control systems. See 49
U.S.C. 20502.

2. Alternative Route Analysis and the
PHMSA Rail Routing Rule

AAR recommends that paragraph
(b)(4)(1)(A)(2)(ii) be deleted. AAR objects
to the requirement that the railroads
have to perform an analysis that
assumes that the subject route and each
practicable alternative route that the
carrier considers for the movement of
PIH materials are PTC equipped. AAR
asserts that the criteria addressing the
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cessation of PIH materials service are
confusing and inconsistent with
PHMSA rail routing rule. AAR notes
that the PHMSA rail routing rule does
not require an analysis assuming that all
routes are equipped with PTC or the
railroads to “take into consideration any
significant interline routing impacts,”
but only to “consider the use of
interchange agreements with other rail
carriers.” Moreover, AAR does not
understand what “next” means, since
there is no rank ordering of alternatives
to be considered under PHMSA’s
routing regulations, and how to quantify
“as safe and secure,” which is not the
same as the PHMSA criterion, which
focuses on the “overall safety and
security risk.” AAR is also confused by
the last sentence, not understanding
why a railroad would choose a route
that is less practicable than an
alternative and asks what evidence FRA
would expect to see pursuant to this
requirement.

AAR notes that the PHMSA rail
routing rule requires railroads to
analyze a line currently used to move
PIH materials traffic (as well as other
security-sensitive materials) and all
practicable alternative routes, and to
utilize the line posing the least overall
safety and security risk. See 49 CFR
172.820. AAR indicates its belief that
RSIA08 cannot be read to require PTC
installation on routes used for PIH
materials and routes that could be used
for PIH materials if only a different
routing analysis than that mandated by
PHMSA rail routing rule were used.

AAR argues that a decision to require
the installation of PTC based on FRA’s
determination as to where TIH should
be routed as opposed to the route
chosen pursuant to the PHMSA routing
analysis would, as a practical matter,
place the two agencies in conflict.
According to AAR, “[i]f under the
PHMSA analysis of two routes one route
was found to pose the least overall
safety and security risk and FRA
mandated PTC on the other route
because its analysis of safety concerns
disagreed with the PHMSA outcome,
the two agencies would be in
disagreement as to which route should
be used for TIH.”

AAR also claims that this FRA
requirement conflicts with RSIA08.
AAR states that:

[ilf FRA decides that TTH should be routed
on a line segment different than the line
segment chosen pursuant to the PHMSA
routing analysis and requires PTC on its
favored route, FRA would be mandating PTC
on both the route of its choice and the route
actually used for TIH pursuant to the PHMSA
routing analysis. Certainly, RSIA08 cannot be
read to require installation of PTC on routes

used for TIH and routes that could be used
for TIH if only a different routing analysis
than that mandated by PHMSA were used.

AAR believes that any perceived
deficiency in the rail routing rule
should be remedied by amending that
regulation, not engaging in a separate,
conflicting analysis in the PTC
regulation. Accordingly, AAR believes
that FRA should delete
§236.1005(b)(4)(1)(A)(2)({i).

AAR is incorrect in assuming that
FRA does not intend the railroads to
follow the requirements of the PHMSA
rail routing rule in determining whether
to reroute PIH materials traffic and FRA
will make this explicit.

Routing analysis is useful for two
entirely different purposes. Routing
analysis under the PHMSA rule, which
FRA participated in developing and has
the responsibility to administer, governs
current routing of PIH materials, certain
explosives, and certain high level
nuclear waste and is based upon an
annual analysis that a carrier performs
to select the routes that pose the least
overall safety and security risks based
on conditions as they exist at the time
of the analysis and changes that may
reasonably be anticipated to occur in the
upcoming year. Nothing in the PTC final
rule disturbs this regime in any way.
Carriers will continue to do their
analysis and route traffic as they are
today, with the caveat described below.

However, there are two unbreakable
policy links between this rulemaking
and the operation of the PHMSA rule:

First, RSIA08 is clear that PTC must
be installed on lines carrying PTH
materials and at least 5 million gross
tons of traffic. Thus, to the extent this
rulemaking permits PTC to be installed
on a distinct subset of the alternative
routes available for overhead (non-local)
transportation of PIH materials, those
routes will de facto and de jure be the
only routes available for PIH materials
transportation on and after December
31, 2015—regardless of overriding safety
or security concerns that might argue for
alternative routing. There is nothing in
the PHMSA rule that specifically
requires PTC to be installed as a
mitigation measure, and although
railroads would be free do so, that
structure is not designed to deal with
the full range of issues related to PTC
(including other pertinent risks). It was
the RSIA08, not the 9/11 Commission
Implementation Act of 2004, Public Law
108-548, 118 Stat. 3638 (Dec. 17, 2004)
(9/11 Commission Act), that addressed
the requirement for PTC on PIH
materials lines, and the PHMSA
structure is not the place to address the
RSIA08 mandate.

Second, even before this PTC rule is
fully implemented it will begin to have
an inevitable impact on some routing
decisions. One of the 27 factors called
out for analysis under the PHMSA rule
is “method of operation.” As used in rail
parlance, “method of operation” can be
understood in either a very narrow
sense to mean the source of movement
authorities for train operations or in a
broader sense to include all means by
which train movements are authorized
and controlled. It is the latter sense
intended for purposes of the PHMSA
rule.? PTC is part of the method of
operation wherever installed. It is
already installed on portions of the
Northeast Corridor and on Amtrak’s
Michigan line. When installed in a new
territory, and when most lead
locomotives operating over the territory
have PTC onboard apparatus installed
and operative, PTC will reduce the
safety risk associated with transporting
PIH commodities by something on the
order of one-third. Thus, over time,
installation of PTC will affect some
routing choices even before the end of
2015.

The PTC final rule could have ignored
these inevitable interrelationships.
However, the responsible path was to
recognize the interrelationships and try
to craft an approach to PTC planning
that took them fully into account. That
is what FRA has attempted to do. In this
response to comments, and with final
rule amendments, we endeavor to
assure that all parties fully understand
what is intended and to ensure that the
language we employ in rule text is as
clear as we can make it.

FRA’s comments in the preamble to
the final rule were not intended to
criticize the PHMSA rail routing rule,
but rather to illuminate the significance
of the difference between the two rules
and to point out that a decision under
the PHMSA rail routing rule concerning
where PIH materials traffic will be
routed is not necessarily determinative
concerning which routes will receive

1 Thus, for example, in most non-signal territory
we would say that the method of operation is by
track warrants. In territory with automatic block
signals, the method of operation is typically by
track warrant supplemented by indications of the
automatic block signal system. In territory equipped
with a traffic control system, the method of
operation is by indications of the signal system. In
territory equipped with a traffic control system and
cab signals (with or without train control or train
stop), the method of operation is still by indications
of the signal system while the cab signals could
provide authority for movement between
interlockings. On the Northeast Corridor today
between New Haven and Boston, the method of
operation is by indications of the traffic control
system and cab signals, supplemented by automatic
train control and the Advanced Civil Speed
Enforcement System (which together make up a
form of PTC).
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PTC. The two decisions, though related,
differ significantly. At the same time,
FRA does not intend to “redo” under the
PTC rule any decisions made under the
PHMSA rail routing rule. Although they
are complementary, the two rules are
not the same and do not have the same
purposes. Again, under the PHMSA rail
routing rule, routing of PIH materials
shipments is reconsidered annually
based on the overall safety and security
risks posed at the time. Under the PTC
rule, there is an orderly process for
moving from signal systems and traffic
patterns extant in 2008 to installation
and operation of PTC systems by
December 31, 2015. The presence of PIH
materials shipments is a criterion for
requiring installation of PTC if the
traffic volume level on the line is 5
million gross tons or more. However, as
noted above, the railroad’s analysis
under the PHMSA rail routing rule
would not consider the positive safety
effects of the installation of PTC unless
the railroad intended to promptly install
a PTC system on a particular line (risk
mitigations planned for future years are
not considered). By the same token,
routing analysis conducted under the
PTC rule will not affect current routings,
since this could result in PIH materials
traffic moving off of a line in 2010
despite the fact that PTC will not be
installed until 2014 or 2015. Paragraph
(b)(4)(i)(A)(2)(ii) attempts to bridge the
timing differences between the two
rules in a manner that achieves the goals
of both rules while respecting the way
each rule works. It appears that FRA did
not succeed in doing so with the clarity
intended, so FRA will clarify this
provision.

FRA wishes to emphasize that the
interrelationships between the PHMSA
rule and this rulemaking are
fundamental; not transient or topical. As
PTC becomes fully effective on rail lines
over the coming years, those routes will
come to carry the overwhelming bulk of
PIH materials traffic. If only a small
network of PTC lines is built out on
each railroad, impacts on PIH materials
routing could be dramatic. Routing
alternatives would diminish. Unlike
today, when the great majority of the
PIH materials traffic that takes the most
direct route to destination with the least
amount of switching and least exposure
to derailment hazards, constricting PIH
materials to a small PTC network has
the potential to drive circuitous routings
that could increase switching, introduce
delays in transportation related to
marshalling of trains, increase
derailment and miscellaneous hazards,
and even increase security risks due to
routing through high threat urban areas.

The final rule limits these potential
adverse consequences by asking that—
for planning purposes only—the
railroads submit alternative routing
analysis to support any requests to drop
lines from the 2008 base (a period
during which, it is undisputed, that
most of the subject PIH materials traffic
was moving by the most direct and
expeditious route).

AAR is also incorrect in its reading of
RSIA08. Under RSIA08, FRA is given
the authority—reconfirming its pre-
existing authority—to require PTC to be
installed on lines whether or not they
carry PIH materials traffic; FRA will
discuss its statutory authority further in
the response to AAR’s comments to
paragraph (b)(4)(i)(A)(2)(iii). As
described in this document’s section-by-
section analysis, FRA is clarifying the
substance of this paragraph in response
to AAR’s comments and has moved the
text to a new § 236.1020.

3. Residual Risk Analysis

AAR also objected to and urges the
deletion of § 236.1005(b)(4)(1)(A)(2)(iii),
arguing that the RSIA08 directive is to
address lines on which PIH materials or
passengers are transported, and that a
line with no PIH materials or passenger
traffic poses no risk of the type that
RSIA08 addresses through its PTC
mandate. AAR does not believe there is
a need for the industry to make the
calculation required by paragraph
(b)(4)({)(A)(2)(iii). Accordingly, AAR
believes that FRA should delete
§ 236.1005(b)(4)(i)(A)(2)(iii).

AAR believes that this requirement
contrasts with §236.1005(b)(4)(ii)(C),
which contains a de minimis exception
applicable where a railroad can show
the risk of a PIH materials release to be
negligible. According to AAR, it would
appear that if the risk of a PIH materials
release is negligible, that would be more
significant under the RSIA08 than an
analysis of the risk of PTC-preventable
accidents. AAR asserts that if PIH
materials were removed from a line
segment, then the risk of a PIH materials
release clearly would be negligible, thus
providing no reason to require PTC.
AAR believes that removal of PIH
materials from a segment is the ultimate
risk mitigation strategy.

If FRA were to retain
§236.1005(b)(4)(1)(A)(2)(iii), AAR
asserts that its second sentence should
be revised to plainly state that a railroad
indeed has the discretion to make a
compensating extension of PTC.
Otherwise, according to AAR, that
sentence implies, but does not clearly
state, that if the analysis shows that the
risk associated with the track segment
exceeds the average comparable risk on

lines required to be equipped with PTC
because of PIH, then the railroad can
choose not to install PTC on the track
segment if it makes a compensating
extension of PTC elsewhere.

AAR also notes that risk comparison
requirements should be clearer. For
instance, AAR states that FRA needs to
determine the time period over which
risk is to be measured. Comparing risk
per route mile requires certain
knowledge of the applicable host
railroad track segments, which is not
available to all tenant railroads that may
be filing for an exception here. The
analysis only becomes more difficult
when determining whether an accident
is PTC-preventable, which must be
made on a case-by-case basis.

We disagree. RSIA08 clearly gives
FRA the authority to require PTC on
lines other than those identified in
§20157(a)(1)(C) of the statute and the
need for this requirement is discussed
in the final rule. The fact that the
PHMSA rail routing rule may result in
some rerouting of PTH materials traffic
does not mean that FRA should ignore
the residual safety risks to train crews,
roadway workers, and the public at
large of train operations and the
transportation of non-PIH hazardous
materials on the line formerly used to
move the PIH materials traffic. Congress
obviously wanted to make sure that
passenger and PIH materials lines were
addressed in FRA’s PTC rule, and we
did so in the final rule. But there is no
reason to believe that the Congress was
indifferent to the safety of employees or
other members of the public or to
communities whose water supplies
might be polluted by non-PIH hazardous
materials or spilled diesel fuel.
Moreover, deaths of crew members from
train collisions have exceeded deaths
from release of PIH commodities over
the past two decades. The public
interest requires FRA to take this and
other factors into consideration in
determining whether to require the
installation of PTC on lines from which
PIH materials traffic is being removed,
consistent with RSIA08 statutory
authority. At a future date, FRA may
also examine the appropriateness of
requiring PTC to be installed on other
rail lines not covered by the final rule.

AAR indicated that should FRA
decide to retain paragraph
(b)(4)(1)(A)(2)(iii), further clarification is
needed as to how a railroad can
compare the risk of PTC-preventable
accidents on the line in question with
the risk of PTC-preventable accidents on
Class I lines in the U.S. required to be
equipped with PTC because of the
presence of PIH materials. AAR also
requested that FRA plainly state that
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where PTC would otherwise be required
because the risk associated with the
track segment exceeds the average
comparable risk on lines required to be
equipped with PTC, that the railroad
has discretion to make a compensating
extension of PTC elsewhere. The final
rule amendments contained in this
document provide that confirmation.

AAR correctly points out that details
regarding the risk assessment technique
used to make the comparison required
under paragraph (b)(4)(i)(A)(2)(iii) need
to be worked out and provided to the
industry. The preamble to the final rule
notes that this will be done, and FRA is
working on risk evaluation methodology
that was discussed at a meeting of the
RSAC PTC Working Group conducted
by webinar on March 24, 2010. As these
amendments to the final rule were being
prepared, FRA was working to place
development of this methodology under
contract, and the PTC Working Group
was forming a task force to provide peer
review for this effort. FRA expects to
subsequently submit the methodology
for notice and comment.

Given the limited time that has been
available to arrive at this point in the
regulatory process, a final risk
assessment tool was not available by
April 16, 2010, when each PTCIP was
required to be filed. It is for this reason
that FRA has decided to delay the
effective date of paragraph
(b)(4)(i)(A)(2)(iii), as revised, pending
further notice. After the risk model is
developed, AAR and other interested
parties will be provided an opportunity
for peer review of the methodology
through the RSAC before the final
agency decision-making process
commences. FRA will solicit public
comments on the model and will
consider the public comments in
deciding what final risk model should
become effective, and will issue a notice
announcing its decision. FRA
contemplates that, when the provision
goes into effect, FRA will determine the
average risk value for lines with PIH
materials required to be equipped with
PTC and conduct the comparison
utilizing the line segment data provided
by the railroads for the subject lines.
The risk evaluation methodology will
also be made available to the railroads
for their planning purposes (including
proposal of any “risk swaps” that may be
desirable, as further discussed below). A
railroad may not remove a track segment
from its PTCIP in accordance with
§ 236.1005(b)(4)(i) until the replacement
for paragraph (b)(4)(i)(A)(2)(iii)
contained in the new § 236.1020
becomes effective. However, under the
new section, the line is not required to

be equipped with PTC until the request
for removal has been ruled upon.

AAR is correct that if a railroad would
otherwise be required to install PTC on
a line segment under paragraph
(b)(4)[)(A)(2)(iii), that railroad would be
able to make a compensating extension
of PTC rather than installing PTC on the
line segment. FRA is therefore
amending paragraph (b)(4)(i)(A)(2)(iii) to
make explicit that if the railroad is
required to install PTC on the subject
line under the paragraph, it can avoid
having to install PTC on the line if it
agrees to install PTC on a line segment
that would not otherwise be required to
be equipped under the rule and the
railroad demonstrates that the
increment of risk reduction is at least as
great as would be achieved by
equipping the segment sought to be
removed from the PTCIP. FRA is
moving the substance of the modified
paragraph to a new § 236.1020.

B. De Minimis Exception

Paragraph (b)(4)(ii)(A) provides for
exclusion or removal of track segments
carrying less than 100 PIH materials cars
per year (loaded or residue) from the
PTC baseline where there is a de
minimis PIH materials safety risk and
the line segments are not used for
intercity or commuter passenger service.
Paragraphs (b)(4)(ii)(B) and (b)(4)(ii)(C)
include further requirements for the de
minimis exception. AAR has filed
comments on both provisions.

Paragraph (b)(4)(ii)(B) provides that
absent special circumstances related to
specific hazards presented by operations
of the line segment, FRA will approve
a request for relief under this paragraph
for a rail line segment:

(1) Consisting exclusively of Class 1
or 2 track;

(2) That carries less than 15 million
gross tons annually;

(3) Has a ruling grade of less than 1
percent; and

(4) On which any train transporting a
car containing PIH materials (including
a residue car) is operated under
conditions of temporal separation from
other trains using the line segment.

The NTSB believes that a broad-based
type of de minimis exception like the
one proposed by AAR and its member
railroads in response to the notice of
proposed rulemaking (NPRM) preceding
the final rule and based solely on the
number of PTH material cars transported
annually cannot be supported on a
safety basis and would represent a
departure from the intent of the statute.
According to the NTSB, without proper
federal oversight—including a detailed
safety assessment of each affected
railroad territory—unforeseen

circumstances might affect the safe
operation of trains.

The NTSB believes that if a de
minimis exception is allowed based
solely on the number of PIH materials
cars transported annually, some
railroads might consider establishing
annual PIH materials car limits on
segments of track in order to be exempt
from the requirements of implementing
a PTC system on that segment.
Therefore, the NTSB supports the
exclusion criteria that FRA uses in this
section to evaluate each request on a
case-by-case basis for each segment of
track to allow the FRA to apply its
inherent discretionary authority to grant
de minimis exceptions that are
consistent with safety and in the public
interest.

AAR states that FRA needs to modify
the de minimis exception provided
under §236.1005(b)(4)(ii)(B). AAR notes
that the preamble to the final rule at 75
FR 2,622 explains that this exception is
limited to Class 1 and 2 track because,
“[1limiting maximum authorized train
speed reduces the kinetic energy
available in any accident, and the forces
impinging on the tank should be
sustainable.” Accordingly, AAR asserts
that the exception should not be limited
to Class 1 and 2 track, but should
instead apply to operations subject to a
maximum speed of 25 miles per hour.

AAR suggests that FRA should use
contemporaneous train speeds, rather
than track class to define the limits of
this portion of the de minimis
exception. According to AAR, it would
make the provision more “usable.” But
in order to have confidence that
appropriate speed restrictions were
imposed and complied with, PTC would
be required. Crews operating on
particular rail lines are qualified on the
physical characteristics of those lines,
including the prevailing maximum
authorized speed. They are acclimated
to observing those speeds. What AAR
proposes is that, in order to limit
collision speeds on lines where trains
may operate at 49 miles per hour or
more, speeds be temporarily reduced for
any train carrying PIH materials. But
that would require special designation
of trains carrying PTH materials, special
attention by dispatchers to imposition
and removal of appropriate speed
restrictions on other trains using the
line segment, and rigorous compliance
by crews with these speed restrictions.
Those steps would introduce multiple
new opportunities for human error, and
PTC is largely about prevention of
human errors. FRA does not find this
suggestion practical or consistent with
safety.
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AAR also urges FRA to specify the
showing required to remove a line from
the PTCIP on the grounds that the risk
of a TIH release is negligible. AAR
points to § 236.1005(b)(4)(ii)(C), which
provides that FRA will “consider” relief
from the obligation to install PTC for
line segments with annual traffic levels
under 15 million gross tons (and under
100 TIH shipments) where the risk of a
release of PIH materials is “negligible.”
It is unclear to AAR what constitutes a
“negligible” risk and what discretion
FRA would exercise should there be a
showing of negligible risk. AAR further
requests that FRA set a quantitative
threshold for negligible risk, and
suggests “one in a million” as the
criterion. AAR references standard MIL—
STD-882C.

FRA notes that standard MIL-STD—
882C is recognized in Appendix C to 49
CFR part 236 as an available standard
for evaluating the safety of train control
systems. The difficulties with using this
type of criterion as a decisional
criterion, as opposed to a convention in
hazard analysis, are manifold. First, the
actual metric is always unclear. We will
assume that AAR may refer to release of
a reportable quantity of a PIH material.
The apparent suggestion is probability
per route mile. However, it is unclear
what should be the level of chance and
the measurable time period (e.g.,
calendar hours, operating hours, PTC
system life-cycle). Given that PIH
materials releases are already infrequent
events, and the potential for catastrophe
from a single release is significant, it is
also unclear how this criterion would
relate to the judgments that the Congress
has already made with respect to PIH
materials transportation. AAR does not
provide any reasoning or evidence
sufficient to prove that the criterion is
satisfied. AAR should be aware that the
industry and FRA have experienced
significant difficulty in developing tools
for comparative risk assessment related
to train control, which is the easier task
in contrast with use of absolute risk
criteria. Further, FRA is not persuaded
that what is required here is the
expenditure of large amounts of money
to avoid a statutory mandate. Available
funds should be expended to satisfy the
mandate. FRA will, of course, welcome
well-presented hazard analyses of a
simple and direct sort (see FRA’s
Collision Analysis Guide, available at
http://www.fra.dot.gov/us/content/
1900). At the end of the day, in this
particular frame of reference, FRA will
be looking to achieve confidence that
the chance of an unintended release of
PIH material is negligible (which, given
emphatic congressional action in this

arena is best described as “improbable”
in conventional risk assessment
terminology), given the chances for
severe mishaps on the particular line
segment in question. Quantitative proofs
are neither feasible nor required.

IV. Section-by-Section Analysis

Section 236.100 Requirements for
Positive Train Control Systems

In the final rule, FRA attempted to
describe in §§236.1005(b)(4)1)(A)(2)(i5)
and (iii) exactly what analysis was
required and what standard would be
applied if a railroad wished to remove
from its PTCIP a line that carried PIH
materials in 2008. FRA continues to
believe that the language expresses what
was intended unambiguously, as further
amplified in the preamble. However,
without question the provision
compresses into a few words concepts
that some have had difficulty in parsing;
and that presents an important
challenge. Clarity in expression is
always a central objective in writing a
rule. Accordingly, FRA has taken
another run at this drafting problem;
and, in doing so, has broken out both
this and the next provision (dealing
with residual risk) for separate
treatment.

For the reasons stated above, FRA first
removes from § 236.1005(b)(4)(1)(A)(1)
the words “absent special circumstances
as set forth in writing (e.g., because of
anticipated traffic growth in the near
future).”

FRA then removes the current text of
(b)(4)(i)(A)(2) and inserts in its place a
cross reference to a new section
236.1020. This new section follows the
section on passenger “main line”
exceptions, and it is intended that
utilizing a separate section will provide
flexibility to express the necessary
concepts with greater clarity.

Section 236.1011 PTC Implementation
Plan Content Requirements

While not part of the scope of the
further comments requested, FRA
would like to take this opportunity to
make some minor, non-substantive,
clarifying amendments.

First, FRA recognizes that there was a
typographical error in
§236.1011(a)(6)(iv)(B). In that
paragraph, there is a cross-reference to
paragraph (a)(6)(iii)(A). While that
cross-referenced paragraph existed in
the proposed rule, it was moved to
(a)(6)(iv)(A) in the final rule. The cross-
reference should have been changed.
We do so here.

Section 236.1019 Main Line Track
Exceptions

Second, FRA would also like to
clarify its intent regarding § 236.1019(c).
With this language, FRA merely meant
to remind regulated entities that
observance of § 236.1019(c) does not
diminish or obviate the applicability of
§236.0. FRA intended to state that a
“limited operations exception” would
not be considered for any segment of
track that did not comport with the
requirements of § 236.0. The qualifying
language “(at speeds not exceeding those
permitted under § 236.0 of this part)”
was meant to highlight that the
requirements § 236.0, based partially on
speed limits, were still applicable.

FRA recognizes that the parenthetical
language in that paragraph reading “(at
speeds not exceeding those permitted
under § 236.0 of this part)” may be
confusing.

FRA intended to indicate that if a
limited operations exception were
provided under § 236.1019(c), thus
allowing a railroad not to implement
and operate a PTC system on a
particular track segment, the railroad
would still be required to implement
and operate any other systems required
by § 236.0. For instance, if a limited
operations exception is approved and
applied to a particular track segment
where trains may operate at or in excess
of 80 miles per hour, the railroad would
be required to install, or more likely
maintain, and operate an automatic cab
signal, automatic train stop, or
automatic train control system in
accordance with §236.0(d).

While FRA’s intent remains as stated
above, FRA hereby amends
§ 236.1019(c) for the purposes of
ensuring clarity. Thus, FRA will strike
the aforementioned qualifying language
so that the parenthetical text reads:
“(operating in accordance with § 236.0
of this part)”.

Section 236.1020 Exclusion of Track
Segments for Implementation Due to
Cessation of PIH Materials Service or
Rerouting

As noted above, FRA is adding a new
section that specifically addresses
exclusion of track segments due to
cessation or rerouting of PIH materials.
Section 236.1020 begins with paragraph
(a), which explains that it sets forth the
conditions under which track segments
identified in the 2008 baseline
described in § 236.1005(b)(2) may be
removed from the PTCIP. A track
segment qualified for removal may be
removed after FRA approves a request
contained in the PTCIP or a request for
amendment (RFA) filed prior to
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required installation of PTC on the
subject track segment. This process
would thus be available throughout the
initial implementation period that
extends to the end of 2015.

Paragraph (b) contains the three tests
that must be satisfied to remove a line
due to cessation of PIH materials
transportation over the track segment.
Paragraph (b)(1) deals with local traffic.
In railroad parlance, local traffic is
freight traffic that originates or
terminates on the particular rail line or
terminal. A railroad that wishes to
remove a line segment under paragraph
(b)(1) must first establish that the line is
free of local PTH materials traffic or will
be before the line would otherwise be
required to be equipped. Where there
are still local customers whose business
involves production or use of PIH
materials that could request service but
are not expected to do so, the section
explains that obtaining statements from
those customers that they have no plan
to do so should be sufficient. Railroads
are not required to anticipate future
requests for service. (The Chlorine
Institute suggests that substantially the
entire rail system should be equipped,
so that shippers are not chilled from
requesting service at new locations;
however, there is already provision for
requesting service at new locations, after
which PTC must be installed if traffic
levels meet the required threshold.)

Paragraph (b)(2) deals with
“overhead” traffic, which in rail
parlance is traffic that does not originate
or terminate on the line in question.
Here it must be shown that the traffic
has been rerouted or will be rerouted in
accordance with the PHMSA rule.
However, exclusively for the purpose of
analysis, the analysis must introduce
the hypothetical condition that all of the
carrier’s practicable alternative routes
for moving the PIH materials traffic are
assumed to be equipped with PTC. This
is a valid assumption for purposes of
this rulemaking, since PTC must be
installed on all Class I railroad routes
carrying PIH materials and more than 5
million gross tons of traffic according to
RSIA08; FRA provided relief from this
requirement for lines with de minimis
PIH materials safety risk. The required
analysis permits FRA to determine
whether selective installation of PTC
would create routing distortions under
the PHMSA rule, which FRA
administers and enforces. If installing
PTC only on one or more alternative
routes to the route under examination
would result in or facilitate rerouting off
the subject line to a more circuitous
route—a route that might involve greater
risk of derailment, greater exposure to
collisions and secondary derailments at

highway-rail crossings, more switching
(which increases the likelihood of
accidents), a longer time in
transportation, and even more traversing
of high threat urban areas—then the rule
would generally require that PTC be
installed on the subject line. This
approach would uphold the values of
both the 9/11 Commission Act and the
RSIA08 while ensuring that PTC is
provided on a reasonable scale across
the core of the national rail system.
However, the paragraph also allows for
exceptions where the overall safety and
security risks on the track segment in
question is substantially the same as
that on the alternate route, assuming
both to be equipped with PTC—i.e.,
where the difference is small. FRA also
referred in the final rule to whether
“demonstrated considerations of
practicability indicate consolidation of
the traffic on that next preferred
alternative route.” FRA had intended
this to be an open invitation for each
railroad to state its case regarding issues
of operational and engineering
practicability (e.g., more effective use of
key trains that are subject to the 50
miles per hour restriction in the PHMSA
rail routing rule, cost considerations
related to equipping of the subject line,
etc.). However, on the railroads’ behalf,
AAR asserted only that the provision is
“confusing.” FRA is satisfied that AAR
missed the point of the larger provision
and thus lacked context within which to
recognize and affirm language favorable
to its members. FRA is hopeful that the
global redrafting of the subject
provisions, together with further
explanation language with regard to this
specific provision, is helpful in that
regard.

Paragraph (b)(3) deals with line
segments that pass the first two tests.
This provision is included because PTC
is not just directed at the reduction of
risk from transportation of PIH materials
and rail passengers. As evidenced by
NTSB reports and recommendations,
testimony before Congress on legislation
leading to RSIA08, and the PTC core
functions themselves, PTG confers
safety benefits that include the
following:

e Prevention of crew fatalities and
injuries in train-to-train collisions;

¢ Protection of roadway workers
within the limits of their authorities;
and

¢ Protection of communities and
natural resources from release of other
hazardous materials in PTC-preventable
accidents.

FRA reviewed PTC-preventable
accidents over the period 2002—-2008
and determined that 35 train crew
fatalities occurred in the period, only

two of which resulted from PIH
materials and only 1 of which occurred
in a passenger train accident. This can
be compared with 29 passenger fatalities
in the same period (24 of them a
Chatsworth, CA) and 10 fatalities from
release of PIH materials (9 of which
were at Graniteville, SC—the single
most serious accident of its kind since
at least 1978). For further comparison,
the most deadly rail accident which
involved hazardous materials was at
Waverly, Tennessee, in 1978. The
Waverly accident involved release and
ignition of flammable compressed gas
(not a PIH material) during a re-railing
operation and illustrates the risk posed
by hazardous materials other than PIH
materials.

Accordingly, FRA is seeking to ensure
that the core of the national rail
network, which would be equipped
with PTC under the absolute minimum
mandate of the RSIA08 strictly
construed, is at least seriously reviewed
for installation of PTC. In that regard,
FRA notes that the rule would satisfy
the requirements of the statute and work
perfectly well if the flexibility afforded
the railroads by
§§ 236.1005(b)(4)(i)(A)(2) and 236.1020
were not included in the rule. Those
provisions are severable. Paragraph
(b)(3) thus describes the showing that
will be necessary to evaluate the
residual risks after removal of PTH
materials traffic from a subject line.

At the time of the final rule, FRA
called attention to the need to develop
a risk evaluation methodology to
estimate residual risk on rail lines and
compare that risk to the national average
risk on non-passenger lines with 5
million gross tons of annual freight
traffic and some PIH materials traffic.
That developmental process is
underway and must be completed
before railroads are required to commit
resources for installation of PTC on any
track segments pending for review
under paragraph (b)(3).

Paragraph (b)(3)(i) informs the
regulated community that FRA will
develop the risk evaluation
methodology through a separate
rulemaking proceeding. As detailed
earlier in the preamble discussion of
“Residual Risk Analysis”, FRA has
retained an independent contractor to
help it initially develop the risk
evaluation methodology. FRA intends to
utilize the RSAC and a PTC Working
Group to provide peer review of the
initially developed methodology. After
completion of peer review and changes
made based upon that review, FRA
intends to issue an NPRM to solicit
public comments on the sufficiency of
the developed methodology and the
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advisability of using such a model. FRA
will consider the public comments
before deciding what, if any, final risk
evaluation methodology should become
effective. Once a determination is made,
FRA will then issue a final rule to
complete the proceeding, which will
either implement the risk evaluation
methodology or remove the residual risk
provision from the regulation.

If FRA determines that a particular
risk model should be implemented in
the final rule, then when the provision
goes into effect, FRA will determine the
average risk value for lines with PTH
materials required to be equipped with
PTC and conduct the comparison
utilizing the line segment data provided
by the railroads for the subject lines. In
this scenario, FRA also anticipates that
the methodology and related notices
might identify automatic approval of
specific types of line segments, when
such line segments pose minimal risks.
This approach could be similar to that
utilized in regard to lines considered to
have de minimis PIH risks identified in
§236.1005(b)(4)(ii) of the final rule.

Lines identified for removal by the
railroad will be considered to be
pending for decision during the period
that the methodology is being
developed, and should be noted as such
in the PTCIP. Any such line may be
placed at the back of the order for PTC
installation (within the sequence
required to be shown in the PTCIP) if
the railroad believes that it is warranted,
subject to subsequent FRA review and a
final decision. A railroad will not be
required to equip any line with PTC
under paragraph (b)(3) until the risk
evaluation methodology is finalized, the
railroad is provided an opportunity to
supplement its request, and a final
decision is made regarding the railroads
request for removal of that track line or
track segment.

Paragraph (c) recognizes that the 2008
baseline for analysis should not become
a restraint that bars recognition of
changing or equally relevant risk
elsewhere. Accordingly, the provision
states that, if a track segment qualifies
for removal from the PTCIP under
paragraphs (b)(1) and (b)(2) of this
section but does not meet the test of
paragraph (b)(3), the railroad may
nevertheless request that the PTCIP be
amended to remove the track segment
based upon compensating reductions in
the risk related to PTC-preventable
accidents based on installation of PTC
technology on one or more track
segments not otherwise required to be
equipped. Upon a proper showing that
the other installation(s) fully
compensate using the risk evaluation
methodology accepted for use under

paragraph (b)(3), FRA approves the
substitution. AAR seemed to be
receptive to this flexibility, but asked
that its understanding be confirmed. We
attempt to do so in this revision.

V. Regulatory Impact and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

These amendments to the final rule
have been evaluated in accordance with
existing policies and procedures, and
determined to be significant under both
Executive Order 12866 and DOT
policies and procedures. 44 FR 11034
(Feb. 26, 1979). Although the final rule
met the criteria for being considered an
economically significant rule under
those policies and procedures, the
amendments contained in this
document are not considered
economically significant because they
either clarify requirements currently
contained in the final rule or allow for
greater flexibility in complying with the
final rule. The economic impact of the
amendments and clarifications
contained in this document will
generally reduce the cost of compliance
with the rule. However, the cost
reduction is not easily quantified and
does not significantly alter FRA’s
original analysis of the cost and benefits
associated with the final rule.
Consequently, FRA strongly supports
the economic arguments and estimates
advanced in its RIA for the final rule.

B. Regulatory Flexibility Act and
Executive Order 13272

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of rules to assess their impact on small
entities. FRA certifies that these
amendments to the final rule do not
have a significant impact on a
substantial number of small entities.
Because the amendments contained in
this document either clarify
requirements currently contained in the
final rule or allow for greater flexibility
in complying with the rule, FRA has
concluded that there are no substantial
economic impacts on small units of
government, businesses, or other
organizations.

C. Paperwork Reduction Act

These amendments of the final rule
do not significantly change any of the
information collection requirements
contained in the original final rule. The
OMB control number for that
information collection is 2130-0553,
and it has been approved through May
31, 2013.

D. Federalism Implications

FRA believes it is in compliance with
Executive Order 13132, “Federalism.”
See 64 FR 43255 (Aug. 4, 1999). Because
these amendments to the final rule
either clarify requirements currently
contained in the final rule or allow for
greater flexibility in complying with the
rule, this document will not have a
substantial effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. This document
will not have federalism implications
that impose any direct compliance costs
on state and local governments.

E. Environmental Impact

FRA has evaluated these amendments
to the final rule in accordance with its
“Procedures for Considering
Environmental Impacts” (FRA’s
Procedures) (64 FR 28545, May 26,
1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this document is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c) of FRA’s Procedures.

F. Unfunded Mandates Reform Act of
1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
federal agency “shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$140,800,000 or more (adjusted
annually for inflation) in any 1 year, and
before promulgating any final rule for
which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector. Because the amendments
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contained in this response document
either clarify requirements currently
contained in the final rule or allow for
greater flexibility in complying with the
rule, this document will not result in
the expenditure, in the aggregate, of
$100,000,000 or more in any one year,
and thus preparation of such a
statement is not required.

G. Energy Impact

Executive Order 13211 requires
federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355 (May 22,
2001). Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated these amendments to the final
rule in accordance with Executive Order
13211. Because the amendments
contained in this document either
clarify requirements currently contained
in the final rule or allow for greater
flexibility in complying with the rule,
FRA has determined that this document
will not have a significant adverse effect
on the supply, distribution, or use of
energy. Consequently, FRA has
determined that this regulatory action is
not a “significant energy action” within
the meaning of Executive Order 13211.

H. Privacy Act

FRA wishes to inform all interested
parties that anyone is able to search the
electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). Interested
parties may also review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477) or visit http://
www.regulations.gov.

List of Subjects in 49 CFR Part 236

Penalties, Positive train control,
Railroad safety, Reporting and
recordkeeping requirements.

The Rule

m In consideration of the foregoing, FRA
amends chapter II, subtitle B of title 49,
Code of Federal Regulations as follows:

PART 236—[AMENDED]

m 1. The authority citation for part 236
is revised to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20133, 20141, 20157, 20301-20303, 20306,
20501-20505, 20701-20703, 21301-21302,
21304; 28 U.S.C. 2461, note; and 49 CFR
1.49.

m 2. In § 236.1005, revise paragraph
(b)(4)(1)(A)(2) to read as follows:

§236.1005 Requirements for Positive Train
Control systems.
* * * * *

(2) In the case of current or planned
cessation of PIH materials traffic over a
track segment, FRA will approve an
exclusion of a line from the PTCIP if the
railroad satisfies the requirements of
§236.1020.

* * * * *

m 3.In § 236.1011, revise paragraph
(a)(6)(iv)(B) to read as follows:

§236.1011 PTC Implementation Plan
content requirements.

(a] R

(6) * k%

(iv) * x %

(B) Include each tenant railroad’s
response to the host railroad’s written
request made in accordance with
paragraph (a)(6)(iv)(A) of this section;
*

* * * *

m 4.In §236.1019, revise the
introductory text of paragraph (c) to
read as follows:

§236.1019 Main line track exceptions.
* * * * *

(c) Limited operations exception. FRA
will consider an exception in the case
of a track segment used for limited
operations (operating in accordance
with § 236.0 of this part) under one of

the following sets of conditions:
* * * * *

m 5. Add anew §236.1020 to subpart I
to part 236 to read as follows:

§236.1020 Exclusion of track segments
for implementation due to cessation of PIH
materials service or rerouting.

(a) Purpose and scope. This section
sets forth the conditions under which
track segments identified in the 2008
baseline described in § 236.1005(b)(2)
may be removed from the PTCIP. A
track segment qualified for removal

under this section may be removed after
FRA approves a request contained in the
PTCIP or an RFA filed prior to the
required and scheduled PTC installation
date for the subject track segment.

(b) Cessation of PIH materials service.
Except as provided in paragraph (c) of
this section, the following three
conditions must all be satisfied in order
to justify removal of a track segment
from the PTCIP:

(1) Local service. The railroad must
affirm that there is no remaining local
PIH materials traffic expected on the
track segment, or that service is
expected to cease as of a date certain
prior to December 31, 2015. In the case
of future cessation of local service, the
expectation may be documented by
statements from all current PIH
materials shippers and/or consignees.
The railroad is not required to anticipate
future requests for service not in
keeping with prior service patterns.
(See § 236.1005(b)(3)).

(2) Overhead traffic.

(i) To the extent that the track
segment carried PIH materials traffic
other than local traffic in 2008, the
railroad must establish that current or
prospective rerouting to one or more
alternate track segments is justified. In
making this showing, the railroad must
assume, for purposes of analysis only,
that both the subject track segment and
the alternative route(s) will be equipped
and operated with PTC. Rerouting will
be justified if the analysis is conducted
in accordance with the same procedures
and using the same methodology as
required for safety and security route
analysis under 49 CFR 172.820, with
appropriate quantitative weight given to
risk reduction effected by installation of
a PTC system. If the track segment in
question is not clearly the route posing
the least overall safety and security
risks, then removal of the line from the
PTCIP may be granted.

(ii) However, unlike analysis under
part 172, FRA will consider the case for
rerouting and removal of the line from
the PTCIP to be made if the
alternative(s) to the track segment
sought to be removed has substantially
the same overall safety and security
risks as the subject routes under the
stipulated conditions for analysis. In
determining whether risk is
substantially the same, FRA will
consider the volume of traffic diverted,
and such other factors as safety may
require.

(3) Residual risk. In the case of a track
segment for which cessation of local
service is established under paragraph
(b)(1) of this section and for which
analysis shows any overhead PIH
materials traffic could properly be
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rerouted under paragraph (b)(2) of this
section, the railroad shall also establish
that the remaining risk arising from rail
operations on the track segment—
pertaining to events that can be
prevented or mitigated in severity by a
PTC system—is less than the average
equivalent risk per route mile on track
segments required to be equipped with
PTC because of annual gross tonnage
and the presence of PIH materials traffic
(excluding track segments also carrying
passenger traffic). Such average
equivalent risk shall be determined as of
a time prior to installation of PTC on the
line segments. This provision of the rule
requires a future rulemaking to finalize
and implement a risk evaluation
methodology. Lines identified for
removal subject to this provision will
not be required to be equipped with
PTC prior to the issuance of a final rule
detailing the methodology.

(i) FRA will develop a risk evaluation
methodology for the purpose of
conducting the analysis required
pursuant to paragraph (b)(3) of this
section. The risk evaluation
methodology will be finalized through a
separate rulemaking proceeding that
will permit all interested parties to
provide input on the specific
methodology and, whether that
methodology should be employed. If in
the rulemaking proceeding FRA
determines that a risk methodology
should not be employed, then FRA will
amend this final rule to eliminate the
residual risk provisions.

(ii) Any track segment qualifying for
consideration under paragraph (b)(3) of
this section and identified by the
railroad for requested removal from the
PTCIP shall be considered to be
“pending for decision” until such time
as FRA has published the risk
evaluation methodology identified in
paragraph (b)(3)(i) of this section. If a
final risk evaluation methodology is
employed, the railroad may be
requested to provide supplemental
information related to its request for
removal of specific lines. The railroad is
not required to commence installation
of PTC on any track segment “pending
for decision” under this paragraph, until
a final FRA determination is made.

(c) If a track segment qualifies for
removal from the PTCIP under
paragraphs (b)(1) and (b)(2) of this
section but does not meet the test of
paragraph (b)(3) of this section, the
railroad may nevertheless request that
the PTCIP be amended to remove the
track segment based upon compensating
reductions in the risk related to PTC-
preventable accidents based on
installation of PTC technology on one or
more track segments not otherwise
required to be equipped. Upon a proper
showing that the increment of risk
reduction is at least as great on the
substitute line as it would be on the line
sought to be excluded from the PTCIP,
FRA may approve the substitution.

Issued in Washington, DC, on September
15, 2010.

Joseph C. Szabo,

Administrator.

[FR Doc. 2010-24102 Filed 9-24-10; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Parts 383, 384, 390, 391, and
392

[Docket No. FMCSA-2009-0370]

RIN 2126-AB22

Limiting the Use of Wireless
Communication Devices

AGENCY: Federal Motor Carrier Safety
Administration, DOT.

ACTION: Final rule.

SUMMARY: The Federal Motor Carrier
Safety Administration (FMCSA)
prohibits texting by commercial motor
vehicle (CMV) drivers while operating
in interstate commerce and imposes
sanctions, including civil penalties and
disqualification from operating CMVs in
interstate commerce, for drivers who fail
to comply with this rule. Additionally,
motor carriers are prohibited from
requiring or allowing their drivers to
engage in texting while driving. FMCSA
amends its commercial driver’s license
(CDL) regulations to add to the list of
disqualifying offenses a conviction

under State or local traffic laws or
ordinances that prohibit texting by CDL
drivers while operating a CMV,
including school bus drivers. Recent
research commissioned by FMCSA
shows that the odds of being involved
in a safety-critical event (e.g., crash,
near-crash, unintentional lane
deviation) is 23.2 times greater for CMV
drivers who engage in texting while
driving than for those who do not. This
rulemaking increases safety on the
Nation’s highways by reducing the
prevalence of or preventing certain
truck- and bus-related crashes, fatalities,
and injuries associated with distracted
driving.

DATES: The final rule is effective
October 27, 2010.

ADDRESSES: For access to the docket to
read background documents, including
those referenced in this document, or to
read comments received, go to http://
www.regulations.gov at any time and
insert FMCSA-2009-0370 in the
“Keyword” box, and then click “Search.”
You may also view the docket online by
visiting the Docket Management Facility
in Room W12-140, DOT Building, 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m. e.t.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule,
contact the Federal Motor Carrier Safety
Administration, Vehicle and Roadside
Operation Division, at 202—-366-1225 or
FMCSA MCPSV@dot.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

1. Abbreviations
II. Background
A. Legal Authority
B. Overview of Driver Distraction and
Texting
C. Support for a Texting Prohibition
D. Investigations and Studies on Driver
Distraction
E. Existing Texting Prohibitions and
Restrictions by Federal, State, and Local
Governments
III. Discussion of Comments
IV. Discussion of Rule
V. Regulatory Analyses

1. Abbreviations

AAMVA
Advocates
AlA
APTA ..

American Association of Motor Vehicle Administrators.

Advocates for Highway and Auto Safety.
American Insurance Association.

American Public Transportation Association.
American Trucking Associations, Inc.
Amalgamated Transit Union.

Commercial Driver’s License.

Cornell eRulemaking Initiative.

Commercial Motor Vehicle.

Chicago Transit Authority.
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Commercial Vehicle Safety Alliance.

U.S. Department of Transportation.

Fatality Analysis Reporting System.

Federal Motor Carrier Safety Administration.
Federal Motor Carrier Safety Regulations.
Federal Register.

Federal Railroad Administration.

General Estimates System.

Motor Carrier Safety Advisory Committee.
Motor Carrier Safety Assistance Program.
North American Industry Classification System.
National Conference of State Legislators.
National Governors Association.

National Highway Traffic Safety Administration.

National Motor Vehicle Crash Causation Survey.

Notice of Proposed Rulemaking.
National Safety Council.

National Transportation Safety Board.
Office of Management and Budget.

Owner-Operator Independent Drivers Association, Inc.

Population Attributable Risk.
Transportation Trades Department, AFL-CIO.

Transportation Workers Union of America, AFL-CIO.

United Motorcoach Association.
Virginia Tech Transportation Institute.

II. Background

On April 1, 2010, FMCSA published
a notice of proposed rulemaking in the
Federal Register (75 FR 16391). FMCSA
reviewed the over 400 public comments
and made some changes in the final rule
in response. These changes are
described in part IV, Discussion of the
Final Rule, Section-by-Section, of the
preamble.

A. Legal Authority

FMCSA amends the Federal Motor
Carrier Safety Regulations (FMCSRs): (1)
To prohibit texting using electronic
devices by certain drivers while
operating CMVs in interstate commerce;
(2) to provide sanctions for certain
drivers convicted of texting while
operating a CMV in interstate
commerce, including civil penalties
and/or disqualification from driving
CMVs, as defined in 49 CFR 390.5, for
a specified period of time; and (3) to
provide sanctions for CDL drivers
convicted of violating a State or local
traffic law or ordinance prohibiting
texting while operating a CMV,
specifically, a disqualification for a
specified period of time from operating
any CMV. The authority for this rule
derives from the Motor Carrier Safety
Act of 1984 (Pub. L. 98-554, Title II, 98
Stat. 2832, Oct. 30, 1984), 49 U.S.C.
chapter 311 (1984 Act), and the
Commercial Motor Vehicle Safety Act of
1986 (Title XII of Pub. L. 99-570, 100
Stat. 3207-170, Oct. 27, 1986), 49 U.S.C.
chapter 313 (1986 Act).

The 1984 Act provides authority to
regulate the safety of operations of CMV
drivers and motor carriers and vehicle
equipment. It requires the Secretary of

Transportation to “prescribe regulations
on commercial motor vehicle safety.
The regulations shall prescribe
minimum safety standards for
commercial motor vehicles” (49 U.S.C.
31136(a)). Although this authority is
very broad, the 1984 Act also includes
specific requirements:

At a minimum, the regulations shall ensure
that—(1) commercial motor vehicles are
maintained, equipped, loaded, and operated
safely; (2) the responsibilities imposed on
operators of commercial motor vehicles do
not impair their ability to operate the
vehicles safely; (3) the physical condition of
operators of commercial motor vehicles is
adequate to enable them to operate the
vehicles safely; and (4) the operation of
commercial motor vehicles does not have a
deleterious effect on the physical condition
of the operators. Id.

This rule is based primarily on 49
U.S.C. 31136(a)(1), which requires
regulations that ensure that CMVs are
operated safely, and secondarily on
section 31136(a)(2), to the extent that
drivers’ texting activities might impact
their ability to operate CMVs safely. The
changes improve the safety of drivers
operating CMVs. This rule does not
address the physical condition of
drivers (49 U.S.C. 31136(a)(3)), nor does
it impact possible physical effects
caused by driving CMVs (49 U.S.C.
31136(a)(4)).

The applicability to CMV drivers of
the relevant provisions of the FMCSRs
(49 CFR subtitle B, chapter III,
subchapter B), is governed by whether
the drivers involved are employees
operating a CMV. The 1984 Act defines
a CMV as a self-propelled or towed
vehicle used on the highways to
transport persons or property in

interstate commerce that either: (1) Has
a gross vehicle weight/gross vehicle
weight rating of 10,001 pounds or
greater; (2) is designed or used to
transport more than 8 passengers
(including the driver) for compensation;
(3) is designed or used to transport more
than 15 passengers (including the
driver), not for compensation; or (4) is
transporting any quantity of hazardous
materials requiring placards to be
displayed on the vehicle (49 U.S.C.
31132(1)). All employees operating
CMVs are subject to the FMCSRs, except
those who are employed by Federal,
State, or local governments (49 U.S.C.
31132(2)).

In addition to the statutory exemption
of government employees, there are
several other regulatory exemptions in
the FMCSRs that are authorized under
the 1984 Act, including, among others,
one for school bus operations and one
for CMVs designed or used to transport
between 9 and 15 passengers (including
the driver), not for direct compensation
(49 CFR 390.3(f)(1) and (3)—(7)). The
school bus operations exemption only
applies to interstate transportation of
school children and/or school personnel
between home and school. This
exemption is not based on any statutory
provisions, but is instead a discretionary
rule promulgated by the Agency.
Therefore, FMCSA has authority to
modify the exemption. Modification of
the school bus operations exemption
requires the Agency to find that such
action “is necessary for public safety,
considering all laws of the United States
and States applicable to school buses”
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(former 49 U.S.C. 31136(e)(1)).1
Likewise, FMCSA has authority to
modify the non-statutory exemption for
small passenger-carrying CMVs not for
direct compensation; however, FMCSA
is not required to make a finding that
such action is “necessary for public
safety.” 2 Other than transportation
covered by statutory exemptions,
FMCSA has authority to prohibit texting
by drivers operating CMVs, as defined
above.

For any violations by CMV drivers or
employers of the requirements adopted
in this final rule, civil penalties may be
imposed on drivers, in an amount up to
$2,750, and on employers, in an amount
up to $11,000 (49 U.S.C. 521(b)(2)(A), 49
CFR 386.81 and Appendix B,
paragraphs (a)(3) and (4)).
Disqualification of a CMV driver for
violations of the Act and its regulations
is also within the scope of the Agency’s
authority under the 1984 Act. Such
disqualifications are specified by
regulation for other violations (49 CFR
391.15). In summary, both a texting
prohibition and associated sanctions,
including civil penalties and
disqualifications, are authorized by
statute and regulation for operators of
CMVs, as defined above, in interstate
commerce, with limited exceptions.
However, before prescribing any
regulations under the 1984 Act, FMCSA
must consider their costs and benefits
(49 U.S.C. 31136(c)(2)(A)).

The 1986 Act, which authorized
creation of the CDL program, is the basis
for State licensing programs for certain
large CMVs. There are several key
distinctions between the authority
conferred under the 1984 Act and that
under the 1986 Act. First, the CMV for
which a CDL is required is defined
under the 1986 Act, in part, as a motor

1Former section 31136(e)(1) was amended by
section 4007(c) of the Transportation Equity Act for
the 21st Century, Public Law 105-178, 112 Stat.
107, 403 (June 9, 1998) (TEA-21). However, TEA—
21 also provides that the amendments made by
section 4007(c) “shall not apply to or otherwise
affect a waiver, exemption, or pilot program in
effect on the day before the date of enactment of
[TEA-21] under * * * section 31136(e) of title 49,
United States Code.” Section 4007(d), TEA—-21, 112
Stat. 404 (set out as a note under 49 U.S.C. 31136).
The exemption for school bus operations in 49 CFR
390.3(f)(1) became effective on November 15, 1988,
and was adopted pursuant to section 206(f) of the
1984 Act, later codified as section 31136(e) (Federal
Motor Carrier Safety Regulations; General, 53 FR
18042-18043, 18053 (May 19, 1988) and section
1(e), Pub. L. 103-272, 108 Stat 1003 (July 5, 1994)).
Therefore, any action by FMCSA affecting the
school bus operations exemption would require the
Agency to comply with former section 31136(e)(1).

2The exemption in 49 CFR 390.3(f)(6) was not
adopted until 2003, after the enactment of TEA-21.
See Safety Requirements for Operators of Small
Passenger-Carrying Commercial Motor Vehicles
Used In Interstate Commerce, at 68 FR 47860 (Aug.
12, 2003).

vehicle operating “in commerce,” a term
separately defined to cover broadly both
interstate commerce and operations that
“affect” interstate commerce (49 U.S.C.
31301(2), (4)). Also under the 1986 Act,
a CMV means a motor vehicle used in
commerce to transport passengers or
property that: (1) Has a gross vehicle
weight/gross vehicle weight rating of
26,000 pounds or greater; (2) is designed
to transport 16 or more passengers
including the driver; or (3) is used to
transport certain quantities of
“hazardous materials,” as defined in 49
CFR 383.5 (49 U.S.C. 31301(4)). In
addition, a provision in the FMCSRs
implementing the 1986 Act recognizes
that all school bus drivers (whether
government employees or not) and other
government employees operating
vehicles requiring a CDL (i.e., vehicles
above 26,000 pounds in most States, or
designed to transport 16 or more
passengers) are subject to the CDL
standards set forth in 49 CFR 383.3(b).

There are several statutory and
regulatory exceptions from the CDL
requirements, which include the
following individuals: active duty
military service members who operate a
CMV for military purposes (a mandatory
exemption for the States to follow) (49
CFR 383.3(c)), farmers, firefighters, CMV
drivers employed by a unit of local
government for the purpose of snow/ice
removal, and persons operating a CMV
for emergency response activities (all of
which are permissive exemptions for
the States to implement at their
discretion) (49 CFR 383.3(d)). Certain
other drivers could be issued restricted
CDLs under 49 CFR 383.3(e)—(g), such
drivers may be covered by a texting
disqualification under the 1986 Act.

The 1986 Act does not expressly
authorize the Agency to adopt
regulations governing the safety of
operations of CMVs by drivers required
to obtain a CDL. Most of these drivers
are subject to safety regulations under
the 1984 Act, as described above. The
1986 Act, however, specifically
authorizes the disqualification of CDL
drivers for various types of offenses.
This is true even if drivers have not
obtained a CDL and are therefore
operating a CMV illegally. Related
rulemaking authority exists to include
serious traffic violations as grounds for
such disqualifications (49 U.S.C.
31301(12) and 31310).

Further, in addition to specifically
enumerated “serious traffic violations,”
the 1986 Act allows FMCSA to
designate violations by rulemaking if
the underlying offense is based on the
CDL driver committing a violation of a
“State or local law on motor vehicle
traffic control” (49 U.S.C. 31301(12)(G)).

The FMCSRs state, however, that unless
and until a CDL driver is convicted of
the requisite number of specified
offenses within a certain time frame
(described below), the required
disqualification may not be applied (49
CFR 383.5 (defining “conviction” and
“serious traffic violation”) and
§383.51(c)).

Under the statute, a driver who, in a
3-year period, commits 2 serious traffic
violations involving a CMV operated by
the individual must be disqualified from
operating a CMV for at least 60 days. A
driver who, in a 3-year period, commits
3 or more serious traffic violations
involving a CMV operated by the
individual must be disqualified from
operating a CMV for at least 120 days
(49 U.S.C. 31310(e)(1)-(2)). FMCSA
determined that violations by CDL
drivers of State motor vehicle traffic
control laws prohibiting texting while
driving CMVs should result in a
disqualification under this provision,
because texting results in distracted
driving and increases the risk of CMV
crashes, fatalities, and injuries.
Consequently, under its statutory
authority to find that the violation of a
State texting law constitutes a serious
traffic violation for CMV drivers,
FMCSA may exercise its rulemaking
authority to address this major safety
risk by requiring the States to disqualify
CDL drivers who violate such laws.

FMCSA is authorized to carry out
these statutory provisions by delegation
from the Secretary of Transportation as
provided in 49 CFR 1.73(e) and (g).

B. Overview of Driver Distraction and
Texting

This rulemaking addresses one type of
driver distraction. Driver distraction can
be defined as the voluntary or
involuntary diversion of attention from
the primary driving tasks due to an
object, event, or person that shifts the
attention away from the fundamental
driving task. The diversion reduces a
driver’s situational awareness, decision
making, or performance; and it may
result in a crash, near-crash, or
unintended lane departure by the
driver.

In an effort to understand and
mitigate crashes associated with driver
distraction, the U.S. Department of
Transportation (DOT) has been studying
the distracted driving issue with respect
to both behavioral and vehicle safety
countermeasures. Researchers and
writers classify distraction into various
categories, depending on the nature of
their work. In work involving
equipment such as vehicles, one
distraction classification system
includes three categories: visual (taking
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one’s eyes off the road), physical (taking
one’s hands off the wheel), and
cognitive (thinking about something
other than the road/driving). Texting
while driving applies to these three
types of driver distraction (visual,
physical, and cognitive), and thus may
pose a considerably higher safety risk
than other sources of driver distraction.

Prevalence of Texting

Texting while driving is a relatively
new phenomenon among cell phone
and personal digital assistant (PDA)
users. DOT acknowledges that the
potential for the problem is increasing,
especially with young drivers on our
roadways, as noted in a Pew Research
Center Report, “Teens and Distracted
Driving.”3 According to the CTIA—The
Wireless Association, the overall
number of text messages transmitted by
its members’ customers increased from
32.6 billion in the first 6 months of 2005
to 740 billion in the first 6 months of
2009. This represents a 2,200 percent
increase in 5 years. While FMCSA’s
research reveals significant insight into
the safety risks associated with texting
while driving, the Agency does not
have, at this time, data on the
prevalence of texting by motorists in
general or CMV drivers specifically.
Considering the increase in texting,
FMCSA maintains that texting by CMV
drivers while operating on public roads
has the potential of becoming a
widespread safety problem in the
absence of an explicit Federal
prohibition. FMCSA prohibits this
inherently unsafe practice to reduce the
risks of crashes, injuries, and fatalities.

C. Support for a Texting Prohibition

Based on the response to the
Distracted Driving Summit, the
Secretary’s appearances on national
television and this rulemaking, FMCSA
determined there is a considerable
amount of public support for a ban on
texting while operating a motor vehicle.
It is likely that most Americans either
had firsthand experience with or know
someone who had a motor vehicle crash
or near-crash event involving a
distracted driver. With the
exponentially increasing use of
electronic devices, numerous crashes,
and other incidents related to distracted
driving in recent years, expedited
Federal action is required.

3Madden, M. & Lenhart, A. (November 2009).
Teens and distracted driving. Pew Research
Center’s Pew Internet and American Lifer Project.
Available in the docket: FMCSA—-2009-0370-0004.

FMCSA’s Motor Carrier Safety Advisory
Committee’s Recommendation

Section 4144 of the Safe, Accountable,
Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFETEA-LU),
Public Law 109-59, 119 Stat. 1144, 1748
(Aug. 10, 2005), required the Secretary
of Transportation to establish a Motor
Carrier Safety Advisory Committee
(MCSAC). The committee provides
advice and recommendations to the
FMCSA Administrator on motor carrier
safety programs and regulations and
operates in accordance with the Federal
Advisory Committee Act (5 U.S.C. App.
2).
In its March 27, 2009, report to
FMCSA, “Developing a National Agenda
for Motor Carrier Safety,” MCSAC
recommended that FMCSA adopt new
Federal rules concerning distracted
driving, including texting.* MCSAC
believed the available research shows
that cognitive distractions pose a safety
risk and that there will be increases in
crashes from cell phone use and texting
unless the problem is addressed.
Therefore, one of MCSAC’s
recommendations for the National
Agenda for Motor Carrier Safety was
that FMCSA initiate a rulemaking to
prohibit texting while driving.

Distracted Driving Summit

The information and feedback DOT
received during its Distracted Driving
Summit, held September 30—-October 1,
2009, in Washington, DC, demonstrated
both a need and widespread support for
a ban against texting while driving.
Attendees included safety experts;
researchers; elected officials, including
four United States Senators and several
State legislators; safety advocacy groups;
senior law enforcement officials; the
telecommunications industry; and the
transportation industry. At the
conclusion of the Summit, Secretary
LaHood stated, “Keeping Americans safe
is without question the Federal
government’s highest priority—and that
includes safety on the road, as well as
on mass transit and rail.” > In addition,
the Secretary pledged to work with
Congress to ensure that the issue of
distracted driving is appropriately
addressed.

Summit participants shared their
expertise, experiences, and ideas for
reducing distracted driving behaviors.

4Parker, David R., Chair, Motor Carrier Safety
Advisory Committee (March 27, 2009). Letter to
Rose A. McMurray on MCSAC national agenda for
motor vehicle safety. Retrieved August 24, 2010,
from: http://mesac.fmcesa.dot.gov/documents/
MCSACTask09-01FinalReportandLetterto
Administrator090428.pdf.

5DOT press release 156—09, Thursday, October 1,
2009.

They addressed the safety risk posed by
this growing problem across all modes
of surface transportation. At the
conclusion of the Summit, U.S.
Transportation Secretary Ray LaHood
announced a series of concrete actions
that the Obama Administration and
DOT are taking to address distracted
driving. On October 1, 2009, the
President issued Executive Order 13513
entitled “Federal Leadership on
Reducing Text Messaging While
Driving” (74 FR 51225; October 6, 2009),
which prohibited texting by Federal
employees (details are discussed later in
this preamble).

Actions following the Summit
included DOT’s plan to immediately
start rulemakings that would ban texting
and restrict, to the extent possible, the
use of cell phones by truck and
interstate bus operators, as well as to
initiate rulemaking by the Federal
Railroad Administration (FRA) to codify
provisions of the FRA’s Emergency
Order No. 26 regarding restricting
distracting electronic devices (see
discussion below in Part E). As a result
of the Summit, and based on data from
studies on distracted driving, FMCSA is
considering a number of actions to
combat distracted driving by CMV
drivers.

General Public

Several surveys show that there is
public support for a texting prohibition.
For example, a survey in December 2008
by the AAA Foundation for Traffic
Safety determined that 94.1 percent of
drivers consider it unacceptable for a
driver to send text messages or e-mail
while driving; 86.7 percent consider text
messaging and e-mailing by drivers to
be a very serious threat to their personal
safety.6 A CBS News/New York Times
poll reported that 90 percent of
Americans think texting behind the
wheel should be outlawed. Over 94
percent of those who admit to texting or
e-mailing while driving acknowledge
that it makes them at least a little bit
more likely to be involved in a crash.”
Finally, a nationally representative
survey by Nationwide Insurance,
conducted in August 2009, found that
80 percent of Americans support laws

6 AAA Foundation for Traffic Safety (October 12,
2009). Safety culture: text messaging and cell phone
use while driving. Retrieved August 24, 2010, from:
http://www.aaafoundation.org/pdf/
TextingFS091012.pdf.

7 Connelly, M. (November 1, 2009). Many in U.S.
want texting at the wheel to be illegal.
NYTimes.com. Retrieved August 24, 2010, from:
http://www.nytimes.com/2009/11/02/technology/
02textingside.html.


http://mcsac.fmcsa.dot.gov/documents/MCSACTask09-01FinalReportandLettertoAdministrator090428.pdf
http://mcsac.fmcsa.dot.gov/documents/MCSACTask09-01FinalReportandLettertoAdministrator090428.pdf
http://mcsac.fmcsa.dot.gov/documents/MCSACTask09-01FinalReportandLettertoAdministrator090428.pdf
http://www.nytimes.com/2009/11/02/technology/02textingside.html
http://www.nytimes.com/2009/11/02/technology/02textingside.html
http://www.aaafoundation.org/pdf/TextingFS091012.pdf
http://www.aaafoundation.org/pdf/TextingFS091012.pdf
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prohibiting text messaging or e-mailing
while driving.8

Safety Advocacy Organizations

Many safety advocacy groups have
voiced support for a prohibition on
texting while driving. In January 2009,
the National Safety Council (NSC)
called for a nationwide prohibition on
all cell phone use while driving.? NSC
is focused on alerting the American
public to the fact that different
distractions have different levels of
crash risk. NSC stated that sending text
messages has a much higher risk than
most other actions that drivers take
while driving. Additionally, Advocates
for Highway and Auto Safety
(Advocates) applauded DOT’s effort to
ban texting by truck and motor coach
drivers.10

Transportation Industry Associations

The American Trucking Associations
(ATA) believe that the use of hand-held
electronic devices and the act of texting
with such devices while a motor vehicle
is in motion should be prohibited.1? In
2009, ATA’s executive committee voted
overwhelmingly to support S.1536, the
“Avoiding Life-Endangering and
Reckless Texting by Drivers Act of 2009
(the “ALERT Drivers Act”) a pending bill
introduced by Senator Schumer on July
29, 2009, that seeks to prohibit texting
while driving by all motorists.12 The
ALERT Drivers Act also amends title 23,
of the U.S. Code, to reduce the amount
of Federal highway funding available to

8 Gillespie, C. (August 31, 2009). New Nationwide
Insurance survey shows overwhelming support for
laws banning texting while driving: Data suggests
legislation alone will not solve the problem.
Nationwide.com. Retrieved January 11, 2010, from:
http://www.nationwide.com/newsroom/twd-survey-
results.jsp.

9 National Safety Council, (n.d.). Distracted
driving. Retrieved August 24, 2010, from: http://
www.nsc.org/safety_road/Distracted Driving/Pages/
distracted_driving.aspx.

10Gillan, J.S. (October 1, 2009). Safety Advocates
respond to U.S. DOT Secretary’s announcement on
measures to reduce distracted driving by
commercial operators. Retrieved August 24, 2010,
from the Advocates for Highway and Auto Safety
Web site: http://www.saferoads.org/files/file/
Distracted % 20Driving% 20Statement % 20by
%20Judith%20Stone %200ctober
%201,%202009.pdf.

11 American Trucking Associations (October 29,
2009). Addressing the problem of distracted
driving. Written testimony to the Subcommittee on
Highways and Transit, U.S. House of
Representatives’ Transportation and Infrastructure
Committee. Retrieved August 24, 2010, from:
http://www.truckline.com/Newsroom/Testimony1/
Randy % 20Mullett % 20— % 20Distracted % 20Driving
% 20testimony.pdf.

12 American Trucking Associations (October 14,
2009). ATA leaders vote overwhelmingly to support
anti-texting bill. Retrieved August 24, 2010, from:
http://www.truckline.com/pages/article.aspx?
id=52%2F0599B3C5-1DA2-463F-8FE5-
AF9814303C64.

States that do not enact a law
prohibiting an individual from writing,
sending, or reading text messages while
operating a motor vehicle.

ATA also conducted an opinion
survey of its safety committees on the
use of “non-integrated electronic
devices” and found that many motor
carriers do not allow drivers to operate
any electronic devices at all while the
vehicle is moving, including
dispatching equipment. From the
responses of these industry leaders,
ATA found that 67 percent of
respondents had a policy restricting or
limiting the use of portable electronic
devices while driving. United Parcel
Service, Inc. has an existing policy of no
distractions while behind the wheel
(e.g., two hands on the wheel and no
two-way communication) and FedEx
does not allow drivers to use any
electronic device while operating FedEx
vehicles.13 Additionally, ExxonMobil
and Shell are examples of large
companies that prohibit employees’ use
of any type of cell phone while driving
during work hours.?¢ Because numerous
large commercial trucking operations
already have policies that prohibit the
use of electronic devices while driving,
which would presumably include
texting, a prohibition on texting is not
expected to have an adverse impact on
a majority of trucking fleets.

School Bus Operations

School bus operations have been the
focus of distracted driving policies;
many cities, towns, and counties
prohibit cell phone use or texting by
school bus operators. The National
Association of State Directors of Pupil
Transportation Services, in a letter to
the U.S. Senate dated August 7, 2009,
stated that it supports the ALERT
Drivers Act (S. 1536).15

Transit Agencies

The importance of the distracted
driving issue has led virtually all transit
agencies to ban the use of cell phones
and electronic devices or specifically to
ban texting while operating a vehicle in
passenger service. For example, the

13 Halsey, A. (October 2, 2009). Obama Bans
Federal Employees From Texting While Driving.
Washingtonpost.com. Retrieved August 24, 2010,
from: http://www.washingtonpost.com/wp-dyn/
content/article/2009/10/01/
AR2009100103447_pf.htm1.

14 Insurance Information Institute (December
2009). Cellphones and driving. Retrieved August
24, 2010, from: http://www.iii.org/IU/Cellphone-
and-driving/.

15Hood, C., President of the National Association
of State Directors of Pupil Transportation Services
(August 7, 2009). Letter to Senators Schumer,
Menendez, Hagan and Landrieu. Retrieved August
24, 2010, from: http://www.nasdpts.org/documents/
alert_act-nasdpts-support.pdf.

Chicago Transit Authority (CTA)
prohibits texting by employees and
discharges offenders. Furthermore,
several large transit agencies
(Massachusetts Bay Transportation
Authority, CTA, and Greater Cleveland
Region Transit Authority) have
prohibited operators from carrying cell
phones or other electronic devices in
the cab, presumably prohibiting texting.

D. Investigations and Studies on Driver
Distraction

On November 14, 2004, a motorcoach
crashed into a bridge overpass on the
George Washington Memorial Parkway
in Alexandria, Virginia. This crash was
the impetus for a National
Transportation Safety Board (NTSB)
investigation and subsequent
recommendation (Safety
Recommendation H-06-27) to FMCSA
regarding cell phone use by passenger-
carrying CMVs. The NTSB determined
that one probable cause of the crash was
the use of a hands-free cell phone,
resulting in cognitive distraction;
therefore, the driver did not “see” the
low bridge warning signs.

In a letter to NTSB dated March 5,
2007, the Agency agreed to initiate a
study to assess:

e The potential safety benefits of
restricting cell phone use by drivers of
passenger-carrying CMVs,

e The applicability of an NTSB
recommendation to property-carrying
CMYV drivers,

e Whether adequate data existed to
warrant a rulemaking, and

e The availability of statistically
meaningful data regarding cell phone
distraction. Subsequently, the report
“Driver Distraction in Commercial
Vehicle Operations” was published on
October 1, 2009.

Driver Distraction in Commercial
Vehicle Operations (“the VTTI
Study”)—Olson et al., 200916

Under contract with FMCSA, the
Virginia Tech Transportation Institute
(VTTI) completed its “Driver Distraction
in Commercial Vehicle Operations”
study 17 and released the final report on
October 1, 2009. The purpose of the
study was to investigate the prevalence

16 Olson, R. L., Hanowski, R.]., Hickman, J.S., &
Bocanegra, J. (2009) Driver distraction in
commercial vehicle operations. (Document No.
FMCSA-RRR-09-042) Washington, DC: Federal
Motor Carrier Safety Administration, July 2009.
Available in the docket: FMCSA-2009-0370-0005.

17 The formal peer review of the “Driver
Distraction in Commercial Vehicle Operations Draft
Final Report” was completed by a team of three
technically qualified peer reviewers who are
qualified (via their experience and educational
background) to critically review driver distraction-
related research.
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of driver distraction in CMV safety-
critical events (i.e., crashes, near-
crashes, lane departures, as explained in
the VTTI study) recorded in a
naturalistic data set that included over
200 truck drivers and 3 million miles of
data. The dataset was obtained by
placing monitoring instruments on
vehicles and recording the behavior of
drivers conducting real-world revenue-
producing operations. The study found
that drivers were engaged in non-
driving related tasks in 71 percent of
crashes, 46 percent of near-crashes, and
60 percent of all safety-critical events.
Tasks that significantly increased risk
included texting, looking at a map,
writing on a notepad, or reading.

Odds ratios (OR) were calculated to
identify tasks that were high risk. For a
given task, an odds ratio of “1.0”
indicated the task or activity was
equally likely to result in a safety-
critical event as it was a non-event or
baseline driving scenario. An odds ratio
greater than “1.0” indicated a safety-
critical event was more likely to occur,

and odds ratios of less than “1.0”
indicated a safety-critical event was less
likely to occur. The most risky behavior
identified by the research was “text
message on cell phone,” 18 with an odds
ratio of 23.2. This means that the odds
of being involved in a safety-critical
event are 23.2 times greater for drivers
who text message while driving than for
those who do not.

Texting drivers took their eyes off the
forward roadway for an average of 4.6
seconds during the 6-second interval
surrounding a safety-critical event. At
55 mph (or 80.7 feet per second), this
equates to a driver traveling 371 feet, the
approximate length of a football field,
including the end zones, without
looking at the roadway. At 65 mph (or
95.3 feet per second), the driver would
have traveled approximately 439 feet
without looking at the roadway. This
clearly creates a significant risk to the
safe operation of the CMV.

Other tasks that drew drivers’ eyes
away from the forward roadway in the
study involved the driver interacting

with technology: Calculator (4.4
seconds), dispatching device (4.1
seconds), and cell phone dialing (3.8
seconds). Technology-related tasks were
not the only ones with high visual
demands. Non-technology tasks with
high visual demands, including some
common activities, were: reading (4.3
seconds), writing (4.2 seconds), looking
at a map (3.9 seconds), and reaching for
an object (2.9 seconds).

The study further analyzed
population attributable risk (PAR),
which incorporates the frequency of
engaging in a task. If a task is done more
frequently by a driver or a group of
drivers, it will have a greater PAR
percentage. Safety could be improved
the most if a driver or group of drivers
were to stop performing a task with a
high PAR. The PAR percentage for
texting is 0.7 percent, which means that
0.7 percent of the incidence of safety-
critical events is attributable to texting,
and thus, could be avoided by not
texting.

TABLE 1—ODDS RATIO AND POPULATION ATTRIBUTABLE RISK PERCENTAGE BY SELECTED TASK

Population

Task Odds ratio attrlkr)igtkable

percentage*

Complex Tertiary** Task:
Text message ONn Cell PRONE ... e s 23.2 0.7
Other—Complex (€.9., Clean Side MIMOI) .......cccceiiiirieier it n e e e nesre e 10.1 0.2
Interact with/look at dispatChing AEVICE .........coouiiiiiiiiiiiie e 9.9 3.1
Write on pad, NOIEDOOK, BIC. ..o it e e e e e e s nn e e e snnreeesnnneeeae 9.0 0.6
USE CAICUIATOT ...ttt ettt h e e bt e et e et e ea b e e bt e e st e e sae e et e e sab e e bt e sareebeeeaneenneeeanees 8.2 0.2
LOOK @E MAP i e e e s h e e 7.0 1.1
(B E- o= | I o] o] o L= PP USSP PR URPTOPPRO 5.9 2.5
Read book, newspaper, paperwork, BIC. ........ccoiiiiiiiiiiiie s 4.0 1.7
Moderate Tertiary** Task:

Use/reach for other electroniC BVICE .........cciiieiiiiiiiiiiiee e e 6.7 0.2
Other—Moderate (€.9., open MediCing DOE) .........cooiiiiiiiiii e 5.9 0.3
Personal groOMING ........eo oo e e e e 4.5 0.2
Reach fOor ODJECE IN VENICIE .........eiiieee e e e e e et e e s e e e e nbe e e snteeesnneeeesnnees 3.1 7.6
Look back in sleeper Derth ... 2.3 0.2
Talk or listen t0 hand-held PRONE ........ooiiiiie e e e e e sste e e sneeeennneeeeaes 1.0 0.2
ELING oo e 1.0 0
Talk OF lISTEN 10 CB FAMIO ...eeiieiieiiet ettt ettt e b e sae e et e e s ab e e bt e s b e e nae e nreennneeas 0.6 *
Talk or listen to hand-free PhoNE ..........c.oo i 0.4 *

* Calculated for tasks where the odds ratio is greater than one.

** Non-driving related tasks.

A complete copy of the final report for
this study is included in the docket
referenced at the beginning of this
rulemaking notice.

In addition to FMCSA-sponsored
research, the Agency considered other
research reports and studies that
highlight the safety risks of distracted
driving, in general, or of texting,
specifically. These studies conclude that

18 Although the final report does not elaborate on
texting, the drivers were engaged in the review,

texting is extremely risky and that it
impairs a driver’s ability to respond to
driving situations. Most of these studies
were small simulator studies, involving
young automobile drivers. However,
they provide support for the
conclusions of the comprehensive study
of CMV operations commissioned by
FMCSA and conducted by VTTI. One
limitation of the VTTI study was that

preparation, and transmission of typed messages via
wireless phones.

the data used were collected
naturalistically, and not in a controlled
environment; the “cognitive distraction”
effects of driver behaviors could not
easily be determined. This information,
which includes ongoing research, is
summarized below.
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Text Messaging During Simulated
Driving—Drews, et al., 2009 19

This research was designed to identify
the impact of text messaging on
simulated driving performance. Using a
high fidelity driving simulator,
researchers measured the performance
of 20 pairs of participants while: (1)
Only driving, and (2) driving and text
messaging. Participants followed a pace
car in the right lane, which braked 42
times, intermittently. Participants were
0.2 seconds slower in responding to the
brake onset when driving and text
messaging, compared to driving-only.
When drivers are concentrating on
texting, either reading or entering, their
reaction times to braking events are
significantly longer.

Driver Workload Effects of Cell Phone,
Music Player, and Text Messaging Tasks
With the Ford SYNC Voice Interface
Versus Handheld Visual-Manual
Interfaces (“The Ford Study”)—Shutko,
et al., 2009 20

A recent study by Ford Motor
Company,?! involving 25 participants,
compared using a hands-free voice
interface to complete a task while
driving with using personal handheld
devices (cell phone and music player) to
complete the same task while driving.
Of particular interest were the results of
this study with regard to total eyes-off-
road time when texting while driving.
The study found that texting, both
sending and reviewing a text, was
extremely risky. The median total eyes-
off-road time when reviewing a text
message on a handheld cell phone while
driving was 11 seconds. The median
total eyes-off-road time when sending a
text message using a handheld cell
phone while driving was 20 seconds.

19 Drews, F.A., Yazdani, H., Godfrey, C.N.,
Cooper, J.M., & Strayer, D.L. (Dec. 16, 2009). Text
messaging during simulated driving. Salt Lake City,
Utah: The Journal of Human Factors and
Ergonomics Society Online First. Published as
doi:10.1177/0018720809353319. Available in the
docket: FMCSA-2009-0370-0006.

20 Shutko, J., Mayer, J., Laansoo, E., & Tijerina, L.
(2009). Driver workload effects of cell phone, music
player, and text messaging tasks with the Ford
SYNC voice interface versus handheld visual-
manual interfaces (paper presented at SAE World
Congress & Exhibition, April 2009, Detroit, MI).
Warrendale, PA: Society of Automotive Engineers
International. Available in the docket: FMCSA—
2009-0370-0007.

21 The Engineering Meetings Board has approved
this paper for publication. It has successfully
completed SAE’s peer review process under the
supervision of the session organizer. This process
requires a minimum of three (3) reviews by industry
experts.

The Effects of Text Messaging on Young
Novice Driver Performance—Hosking, et
al., 200622

Hosking studied a very different
driver population, but obtained similar
results. This study used an advanced
driving simulator to evaluate the effects
of text messaging on 20 young, novice
Australian drivers. The participants
were between 18 and 21 years old, and
they had been driving 6 months or less.
Legislation in Australia prohibits hand-
held phones, but a large proportion of
the participants said that they use them
anyway.

The young drivers took their eyes off
the road while texting, and they had a
harder time detecting hazards and safety
signs, as well as maintaining the
simulated vehicle’s position on the road
than they did when not texting. While
the participants did not reduce their
speed, they did try to compensate for
the distraction of texting by increasing
their following distance. Nonetheless,
retrieving and particularly sending text
messages had the following effects on
driving:

e Difficulty maintaining the vehicle’s
lateral position on the road.

o Harder time detecting hazards.

¢ Harder time detecting and
responding to safety signs.

e Up to 400 percent more time with
drivers’ eyes off the road than when not
texting.

The Effect of Text Messaging on Driver
Behavior: A Simulator Study — Reed
and Robbins, 200823

The RAC Foundation commissioned
this report 24 to assess the impact of text
messaging on driver performance and
the attitudes surrounding that activity in
the 17 to 24-year old driver category.
There were 17 participants in the study.
The results demonstrated that driving
was impaired by texting. Researchers
reported that “failure to detect hazards,
increased response times to hazards,
and exposure time to that risk have clear
implications for safety.” They reported
an increased stopping distance of 12.5

22Hosking, S., Young, K., & Regan, M. (February
2006). The effects of text messaging on young
novice driver performance. Victoria, Australia:
Monash University Accident Research Centre.
Available in the docket: FMCSA—-2009-0370-0008.

23Reed, N. & Robbins, R. (2008). The effect of text
messaging on driver behaviour: A simulator study.
Report prepared for the RAC Foundation by
Transport Research Laboratory. Available in the
docket: FMCSA-2009-0370-0009.

24 The work described in this report was carried
out in the Human Factors and Simulation group of
the Transport Research Laboratory. Andrew Parkes
carried out the technical review and auditing of this
report.

meters, or three car lengths, and
increased variability of lane position.

Cell Phone Distraction in Commercial
Trucks and Buses: Assessing Prevalence
in Conjunction With Crashes and Near-
Crashes—Hickman25

The purpose of this research was to
conduct an analysis of naturalistic data
collected by DriveCam®. The
introduction of naturalistic driving
studies that record drivers (through
video and kinematic vehicle sensors) in
actual driving situations created a
scientific method to study driver
behavior under the daily pressures of
real-world driving conditions. The
research documented the prevalence of
distractions while driving a CMV,
including both trucks and buses, using
an existing naturalistic data set. This
data set came from 183 truck and bus
fleets comprising a total of 13,306
vehicles captured during a 90-day
period. There were 8,509 buses and
4,797 trucks. The data sets in the
current study did not include
continuous data; it only included
recorded events that met or exceeded a
kinematic threshold (a minimum g-force
setting that triggers the event recorder).
These recorded events included safety-
critical events (e.g., hard braking in
response to another vehicle) and
baseline events (i.e., an event that was
not related to a safety-critical event,
such as a vehicle that traveled over train
tracks and exceeded the kinematic
threshold). A total of 1,085 crashes,
8,375 near-crashes, 30,661 crash-
relevant conflicts, and 211,171 baselines
were captured in the dataset.

Odds ratios were calculated to show
a measure of association between
involvement in a safety-critical event
and performing non-driving related
tasks, such as dialing or texting. The
odds ratios show the odds of being
involved in a safety-critical event when
a non-driving related task is present
compared to situations when there is no
non-driving related task. The odds ratios
for text/e-mail/accessing the Internet
tasks were very high, indicating a strong
relationship between text/e-mail/
accessing the Internet while driving and
involvement in a safety-critical event.
Very few instances of this behavior were
observed during safety-critical events in
the current study and even fewer during
control events. Although truck and bus
drivers do not text frequently, the data

25 Hickman, J., Hanowski, R., & Bocanegra, J.
(2010). Distraction in Commercial Trucks and
Buses: Assessing Prevalence and Risk in
Conjunction with Crashes and Near-Crashes.
Washington, DC: FMCSA, September 2010. http://
www.fmesa.dot.gov/facts-research/art-public-
reports.aspx.
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suggest that truck and bus drivers who
use their cell phone to text, e-mail, or
access the Internet are very likely to be
involved in a safety-critical event.

E. Existing Texting Prohibitions and
Restrictions by Federal, State, and Local
Governments

Executive Order 13513

The President immediately used the
feedback from the DOT Summit on
Distracted Driving and issued Executive
Order 13513, which ordered that:

Federal employees shall not engage in text
messaging (a) when driving a Government
Owned Vehicle, or when driving a Privately
Owned Vehicle while on official Government
business, or (b) when using electronic
equipment supplied by the Government
while driving.

The Executive Order is applicable to
the operation of CMVs by Federal
government employees carrying out
their duties and responsibilities, or
using electronic equipment supplied by
the government. This order also
encourages contractors to comply while
operating CMVs on behalf of the Federal
government.

Regulatory Guidance

On January 27, 2010, FMCSA
published regulatory guidance
concerning the applicability of 49 CFR
390.17, Additional equipment and
accessories, to any CMV operator
engaged in “texting” on an electronic
device while driving a CMV in interstate
commerce (75 FR 4305). The guidance
interpreted § 390.17 as prohibiting
texting on electronic devices while
driving because it decreases the safety of
operations. As of the effective date of
this final rule, the guidance will be
withdrawn because this final rule makes
the guidance on texting no longer
necessary. The Agency does not intend
to remove the authority to cite drivers
under § 390.17 for unsafe operation of a
CMV. Section 390.17 still applies to any
use of additional equipment and
accessories that decreases the safety of
operation of the CMVs on which they
are used.

Federal Railroad Administration

On October 7, 2008, FRA published
Emergency Order 26 (73 FR 58702).
Pursuant to FRA’s authority under 49
U.S.C. 20102 and 20103, the order,
which took effect on October 1, 2008,
restricts railroad operating employees
from using distracting electronic and
electrical devices while on duty. Among
other things, the order prohibits both
the use of cell phones and texting. FRA
cited numerous examples of the adverse
impact that electronic devices can have

on safe operations. These examples
included fatal accidents that involved
operators who were distracted while
texting or talking on a cell phone. In
light of these incidents, FRA is
imposing restrictions on the use of such
electronic devices, both through its
order and a rulemaking that seeks to
codify the order. In a notice of proposed
rulemaking (NPRM) published May 18,
2010, FRA proposed to amend its
railroad communications regulations by
restricting the use of mobile telephones
and other distracting electronic devices
by railroad operating employees (75 FR
27672).
State Restrictions

Texting while driving is prohibited in
30 States, the District of Columbia, the
Virgin Islands, and Guam. A list of
States and Territories that have taken
such actions can be found at the
following DOT Web site: http://
www.distraction.gov/state-laws.
Generally, the State requirements are
applicable to all drivers operating motor
vehicles within those jurisdictions,
including CMV operators. Because some
States do not currently prohibit texting
while driving, there is a need for a
Federal regulation to address the safety
risks associated with texting by CMV
drivers. This final rule restriction
provides uniform language applicable to
CMV drivers engaged in interstate
commerce, regardless of the presence or
absence of a State law or regulation.
Generally, State laws and regulations
remain in effect and could continue to
be enforced with regard to CMV drivers,
provided those laws and regulations are
compatible with the Federal
requirements. This rule does not affect
the ability of States to institute new
prohibitions on texting while driving.
For more information see the
Federalism section later in this
document.

III. Discussion of Comments

FMCSA received approximately 400
comments in response to the NPRM.26
The commenters included associations
representing trucking, motorcoaches,
public transportation, highway safety,
the legal and law enforcement
communities, the insurance industry,
and bicyclists. Three unions
representing drivers submitted
comments, as well as representatives of
State governments. Commenters from
the general public included motorists
and bicyclists concerned with their
safety when operating around CMVs. In
addition, FMCSA received comments
from the new Cornell eRulemaking

26 See 75 FR 16391 (April 1, 2010).

Initiative (CeRI), summarizing the
points raised by participants in a pilot
project called Regulation Room (http://
www.regulationroom.com).

Most commenters supported the
proposal because of the potential safety
benefits for all vehicle and pedestrian
traffic sharing the roadway with CMVs.
Commenters felt that texting while
driving, especially while driving a CMV,
is dangerous and should be prohibited.
Many commenters cited crashes or near-
crashes with a distracted driver in
which they, or someone they knew,
were involved; in some cases a fatality
occurred. Many commenters felt that the
use of mobile telephones has become so
much a part of people’s lives that it will
be difficult to get people to stop using
these devices in vehicles. A few
commenters suggested that, just as with
seat belts, airbags, and driving while
impaired, the government must
establish regulations concerning texting
to protect public health and safety.

Only a few commenters did not
support a ban on texting. Some
commenters said that the responsibility
should be addressed by the States, with
guidance from the Federal government.
Several commenters suggested that the
Agency mandate outreach, education,
and company policies in lieu of a
prohibition.

The Agency approached the
distracted driving issue by taking action
on the riskiest issue first, by initiating
rulemaking to prohibit texting by CMV
drivers. The use of mobile telephones,
including texting, is occurring
increasingly. By approaching this
complex subject with a focus, on the
unsafe behavior regardless of the
technology, FMCSA received the
support of its stakeholders to act quickly
to stop texting in CMVs. Subsequently,
FMCSA will evaluate other aspects of
distracted driving and consider future
actions.

Dispatching Devices and Fleet
Management Systems

Many commenters were concerned
that FMCSA excepted texting on
dispatching devices from this
rulemaking. The American Association
for Justice believed that FMCSA should
go further and prohibit CMV operators
from using on-board computers while
driving. The Commercial Vehicle Safety
Alliance (CVSA) commented that
FMCSA should prohibit not only
dispatching devices, but many other
technologies that cause distractions.
NSC held that fleet management devices
and on-board and laptop systems should
not be exempt from the rule. Advocates
noted that it interpreted the NPRM to
prohibit all texting while driving, even
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when using such systems as dispatch
devices and laptop computers. The
Owner-Operator Independent Drivers
Association (OOIDA) also stated that
small-business motor carriers use
different electronic devices, such as
laptops, to perform many of the same
functions served by fleet management
systems. OOIDA believed that it was not
fair to ban these devices and not other
dispatch or fleet management devices.

Some commenters agreed with the
proposed exception for other electronic
devices in this rulemaking. ATA
supported the exclusion of in-cab fleet
management systems, global positioning
systems, and navigation systems, while
noting that potential safety risks of
using these other systems are not fully
known. The American Moving and
Storage Association and the National
Solid Wastes Management Association
agreed that the prohibition should not
include the use of electronic
dispatching tools and fleet management
equipment.

FMCSA Response:

Notwithstanding the position of
industry associations, the blanket
exception to the texting ban has been
revised to prohibit texting on a
dispatching device or a device that is
part of a fleet management system.
However, it does not prohibit use of the
other functions of such devices for
purposes other than texting, as defined
in the final rule. Texting on a
dispatching device is indistinguishable
from texting on another text-capable
device and is, therefore, prohibited in
this final rule. Texting is risky because
it causes the driver to remove his or her
eyes from the forward roadway,
regardless of the device used to text.
The Agency does not see any necessity
for drivers to read text messages or type
text responses on any device while the
vehicle is being operated on public
roads. Using a device, including a
dispatch device or in-cab fleet
management system, for functions other
than texting is not prohibited by this
rule. Consequently, the Agency is
revising the definition of texting and
clarifying the regulatory text to make it
clear that the rule prohibits texting on
any device.

Other Texting Exceptions

Several commenters requested
clarification of the definition of texting
and other activities that could be
considered a form of texting. Advocates
and the American Insurance Association
(AIA) were concerned with the
exception for “entering a telephone
number, an extension number, or
voicemail retrieval codes and
commands into an electronic device.

* * *” They believe that the physical
actions required to enter a telephone
number and perform other excepted
tasks involve at least visual and
physical distraction, if not cognitive as
well. They appear to differ from text
messaging only in terms of duration. In
addition, AIA was concerned that these
exceptions, if not carefully provided for,
might undercut the ability of law
enforcement to effectively enforce the
ban. AHAS also stated that the Agency
should use the definition of texting
contained in E.O. 13513.

FMCSA Response:

The Agency agrees that drivers should
always concentrate on the road and,
therefore, does not condone any unsafe
activity while driving a CMV. In order
to respond quickly to an unsafe driving
behavior by CMV drivers on our
Nation’s highways, FMCSA chose to
address the texting issue first because
research indicates that it is a very
dangerous activity based on the VTTI
study.

Small Passenger-Carrying Vehicles

Advocates commented that texting by
drivers operating small buses,
transporting 9 to 15 passengers
including a driver, who are not required
to have a CDL, would not be prohibited
by this regulation. Advocates also stated
that, given the serious safety problems
involving small buses and 15 passenger
vans used in interstate commerce,
leaving non-school bus passenger-
carrying CMVs without Federal
protection from texting while driving is
inappropriate.

FMCSA Response:

FMCSA agrees that these drivers
should be included in the final rule;
and, in fact, most would have been
covered. On February 1, 2010, in
response to section 4136 of SAFETEA—
LU, FMCSA published a final rule that
removed the regulatory exception for
small vehicles transporting passengers
for direct compensation operated within
75 miles of the driver’s starting location
(Safety Requirements for Operators of
Small Passenger-Carrying Commercial
Motor Vehicles Used in Interstate
Commerce, 75 FR 4996). Drivers
employed by such carriers were covered
by the proposed texting rule, and are
still covered by this final rule. Beyond
that, however, the final rule will also
now cover drivers of small-passenger
carrying vehicles (designed or used to
transport 9—15 passengers), not
receiving direct compensation, that are
otherwise exempt from most of the
FMCSRs under 49 CFR 390.3(f)(6), for
example hotel and rental car shuttle
services. The Agency includes this
driver group in the final rule to cover as

many vehicle drivers as possible, within
its statutory authority.

Enforcement Mechanisms

The Transportation Trades
Department, AFL CIO (TTD) and the
Amalgamated Transit Union (ATU)
expressed concern that, although
proposed § 392.80 states that “no motor
carrier shall allow or require its drivers
to engage in texting while driving,” the
NPRM does not articulate any
enforcement mechanism to hold
employers responsible for violations of
the provision.

ATA also asked the Agency to modify
the regulatory text to more clearly
define the term “allow” in proposed
§ 392.80. For example, if the motor
carrier has a policy that prohibits
texting and has evidence that it has
imposed progressive discipline on
drivers found in violation of the policy,
the motor carrier should not be held
accountable for texting violations. The
United Motorcoach Association (UMA)
and the National Association of
Motorcoach Operators had similar
comments on part 392. UMA stated a
preference for language that directs
carriers to develop policy and training
that instructs drivers to comply with
Federal laws pertaining to texting while
driving.

FMCSA Response:

FMCSA believes that enforcement
mechanisms are already in place. Many
commenters may not realize that motor
carriers and employers that allow or
require their drivers to text would be
subject to civil penalties of up to
$11,000, as already provided in 49
U.S.C. 521(b)(2)(A), 49 CFR 386.81, and
Appendix B to 49 CFR part 386,
paragraph (a)(3). The prohibition as it
applies to motor carriers, to not “allow
or require its drivers to engage in texting
while driving,” is similar to other
regulations applicable to carriers and
employers, which have been in effect for
many decades (49 CFR 390.11).
Therefore, FMCSA does not believe a
clearer definition of “allow” is
necessary. FMCSA notes that neither the
industry nor unions have expressed
difficulty achieving compliance with
similar, if not identical, regulatory
language elsewhere in the FMCSRs.

In response to UMA and NAMO
comments, due to the serious nature of
texting while driving, FMCSA believes
a regulatory duty should be imposed on
the carrier directly. Carriers may
institute internal policies and programs,
including educational programs, to meet
this duty.
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School Bus Operations

ATU believed it is unnecessary to
extend the ban to public school bus
drivers.

FMCSA Response:

FMCSA is precluded by statute from
applying the FMCSRs to employees of
Federal, State and local governments,
even when they are engaged in
transportation in interstate commerce
(49 U.S.C. 31132(2) and (3)). This would
include drivers of school buses
employed by such government entities.
However, drivers employed by private
entities providing school bus
transportation under contract to
government entities will be covered, if
they are engaged in interstate
transportation. In addition, both
government and private drivers of
school buses requiring a CDL would be
subject to the CDL disqualification if
they are convicted of 2 or more serious
traffic violations, which can include a
conviction for violating a State traffic
law prohibiting texting while driving.

Transit Agencies

In response to a request in the NPRM,
comments were received from
representatives of several transit
industry interests (i.e., the American
Public Transportation Association
(APTA), ATU, Simi Valley Transit)
outlining existing policies that include
the prohibition of texting on any device,
personal or transit agency-specific,
while operating transit vehicles. APTA
expressed its support for the rule, and
provided its recommended practice that
outlines distractions that should be
prohibited, including personal
electronic devices, as well as other
common distractions such as reading
print material and consuming food.

ATU stated that it is unnecessary to
extend the ban on texting to transit
employees because virtually all transit
agencies already have a ban on the use
of cell phones and electronic devices
while operating a vehicle. ATU
commented that it is important to
recognize the differences between a
long-haul bus system and a local transit
system, and allow exceptions for transit
agencies, whether operated by Federal,
State, or local government. Simi Valley
Transit supports the prohibition and
notes that its operators are prohibited
from texting on any type of
communication systems in their
vehicles.

FMCSA Response:

It is unsafe to text while operating a
CMV regardless of the operating
differences among motorcoach, school
bus, or local transit system vehicles.
There have been instances where transit

vehicles were involved in an incident or
crash while the driver was using a
mobile phone or electronic device and
that activity was noted as a possible
contributing factor. In June 2008, a
video of a San Antonio bus crash was
aired on major news networks. The
video shows a city bus driver texting at
the wheel moments before crashing into
a sport utility vehicle.

However, FMCSA acknowledges that
the government exemption applies to
many transit and school bus operations
and their drivers. These drivers are only
subject to the CDL disqualification if the
violation occurs in a State that has State
or local traffic laws prohibiting texting
while driving as a serious traffic offense.
However, the Agency included as many
passenger-carrying drivers as possible,
within the scope of its statutory
authority.

Preemption of State and Local Laws

In response to a request for comments
on both texting policies and their
enforcement and on the applicability of
State laws and local ordinances to
school bus drivers, the Transportation
Workers Union of America, AFL-CIO
(TWU) stated that “this proposal needs
to minimize the preemption and keep
guidelines leveled,” citing the
provisions of 49 U.S.C. 31136(c)(2)(B).
CVSA commented that the rules should
not preempt the States’ ability to take
additional measures with respect to
non-CDL commercial drivers operating
in intrastate commerce. They were
concerned that the proposed rules might
directly or indirectly require the States
to “categorize” all currently exempted
non-CDL drivers operating in intrastate
commerce into the regulations. CVSA
suggested that such actions should be
left to the States through their
individual laws as they deem
appropriate. Any intent to bring these
drivers into the regulations should be
accomplished through a separate
rulemaking.

FMCSA Response:

In the most general sense, under long-
standing principles, the FMCSRs
establish minimum safety regulations
that may be supplemented by the States,
as long as they are consistent with the
regulations. The NPRM described the
effect of the proposed rules in
accordance with provisions already in
the FMCSRs, which establish the basis
for the scope of any preemption (75 FR
at 16398). Specifically, 49 CFR 390.9
states:

Except as otherwise specifically indicated,
subchapter B of this chapter [III of Title 49,
CFR] is not intended to preclude States or
subdivisions thereof from establishing or
enforcing State or local laws relating to

safety, the compliance with which would not
prevent full compliance with these
regulations by the persons subject thereto.

This provision allows the States and
their subdivisions to enforce their laws
and regulations relating to safety, as
long as that would not preclude persons
subject to the FMCSRs from fully
complying with them. This provision
satisfies the requirements of 49 U.S.C.
31136(c)(2)(B) by minimizing
unnecessary preemption and allowing
the States to establish additional
regulations that do not prevent full
compliance with the FMCSRs. (See also
49 U.S.C. 31141(c).)

In the case of States receiving grants
under the Motor Carrier Safety
Assistance Program (MCSAP), however,
there has been a continuous progression
towards uniform CMV safety standards
for both interstate and intrastate
transportation since MCSAP was first
enacted as part of the Surface
Transportation Assistance Act of 1982,
§§401—-404, Public Law 97—424, 96 Stat.
2097, 2154 (Jan. 6, 1983). The statute
directs the Agency to provide grants to
the States for, among other things, “the
enforcement of regulations, standards,
and orders of the [Federal] Government
on commercial motor vehicle safety
* * * and compatible State regulations,
standards and orders” (49 U.S.C.
31102(a)).

Following the enactment of section
4002(1) of Intermodal Surface
Transportation Efficiency Act of 1991,
Public Law 102-240, 105 Stat. 1914,
2144 (Dec. 19, 1991) (ISTEA), the
Agency utilized that statutory authority
to establish conditions for States that
received MCSAP grants to preempt
incompatible State regulation of CMV
safety (Motor Carrier Safety Assistance
Program, 57 FR 13572, 13579-81 (Apr.
16, 1992) (NPRM) and 57 FR 40946,
40951-52 (Sep. 8, 1992) (final rule)).
The Agency noted (at 57 FR 13580) that:

Section 4002(1) of the ISTEA directs the
Secretary to issue final regulations specifying
tolerance guidelines and standards for
ensuring compatibility of intrastate
commercial motor vehicle safety laws and
regulations with the Federal motor carrier
safety regulations under the MCSAP. The
[Agency] has always administered the
MCSAP in a way that would promote the
enforcement by State agencies regardless
whether the inspected commercial motor
vehicles, drivers or motor carriers were
involved in interstate or intrastate commerce.
The [Agency] has consistently taken the
position that this was the intent of MCSAP
as originally enacted in the STAA of 1982,
and this provision confirms that position.

The Agency has issued tolerance
guidelines that allow certain limited
departures from the Federal standards
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by intrastate CMV regulations, and those
guidelines were first codified, along
with procedures for periodic State and
Agency review of compatibility, in the
1992 MCSAP final rule. (See 57 FR
40951-52, 40957-58 (former 49 CFR
350.11) and 4096162 (49 CFR part 350,
former App. C).) In addition, the process
for determining compatibility of State
laws with Federal regulations and
standards under the authority of 49
U.S.C. 31141 was combined with the
process for reviewing State funding
under MCSAP (57 FR 40952).

More recently, FMCSA reiterated that:

[T]he congressional intent and purpose of
the MCSAP [is] to ensure uniformity of
regulations and enforcement among the
States. Since the inception of the program,
the agency has required each State to enforce
uniform motor carrier safety and hazardous
materials regulations for both interstate and
intrastate motor carriers and drivers. Safety
standards in one State must be compatible
with the requirements in another State in
order to foster a uniform national safety
environment.

(Motor Carrier Safety Assistance
Program, 65 FR 15092, 15098 (Mar. 21,
2000)). The MCSAP rules adopted in
2000 recodified and strengthened the
tolerance guidelines, which are now
found at 49 CFR 350.339-350.345.

With regard to CVSA’s comments on
the preemption of State safety regulation
of intrastate CMV drivers, FMCSA did
not propose in this rulemaking any
departure from the compatibility
requirements for intrastate CMVs and
drivers that are an essential element of
MCSAP. As explained in the NPRM, the
States receiving MCSAP grants will be
required, as a condition of receiving the
grants, to adopt compatible regulations
with regard to texting by CMV drivers
in accordance with the requirements of
49 CFR part 350. At the same time,
those States have the ability, at their
discretion, to utilize the limited
variances from MCSAP compatibility
allowed by 49 CFR 350.341, which
FMCSA is not modifying in this
rulemaking. Section 350.341 sets the
boundaries for the allowable variances
from the uniform Federal standard
governing texting by CMV drivers for
intrastate motor carrier operations in the
States receiving MCSAP grants.

State Adoption

The National Conference of State
Legislators (NCSL) requested that DOT
provide States with more than 3 years
to adopt the necessary laws and
regulations. NCSL recommended that
these new requirements be “excluded
from the sanctions and withholds that
exist in the underlying statute and
regulations.”

FMCSA Response:

The Agency does not believe the
request is appropriate given the safety
risks of texting while driving. Three
years is more than enough time to adopt
this regulation, even if a State
legislature meets every other year to
pass new legislation. The Agency has
consistently allowed a maximum of 3
years for adoption of MCSAP
compatible regulations (49 CFR
350.331(d)). With regard to CDL
regulations, FMCSA is only adding a
new offense to an existing category of
“Serious Traffic Violations.” No new
penalties have to be created by State
legislatures; they already exist in State
statutes and laws for existing serious
traffic violations set forth in § 383.51.
Furthermore, States have consistently
demonstrated their ability to implement
more complex and expansive
regulations in the past in fewer than 3
years.

Enforcement

Several commenters noted that
enforcement will be difficult and
highlighted the current lack of
enforcement of existing laws. Some
commenters were concerned that
enforcement may take place only after
there is a crash. To the extent possible,
CVSA felt that regulations should not be
prescriptive, but rather performance-
based, and efforts should be made to use
existing authorities for enforcement.
Several commenters worried about the
mechanics of enforcement.

In addition, OOIDA commented that
an enforcement plan is necessary to
ensure that enforcement of a restriction
on texting conforms to the requirements
of the Fourth Amendment’s provisions
governing searches and seizures. OOIDA
is most concerned about explaining
what, if any, access enforcement
personnel would have to electronic
devices present in a CMV and to the
information stored on the devices.

FMCSA Response:

FMCSA does not believe that
questions about specific enforcement
procedures are a basis for not taking
action to restrict texting while driving.
Enforcement of this rule will involve a
period of familiarization for both
Federal and State enforcement agencies.
If FMCSA were considering a rule
allowing texting under certain
circumstances, performance-based
standards might be suitable; they are not
a viable option for this rule, which
requires specific restriction concerning
an activity that compromises safety. As
part of its continuing effort to combat
distracted driving, DOT kicked off pilot
programs in Hartford, Connecticut, and
Syracuse, New York, to test whether

increased law enforcement efforts can
lead distracted drivers to put down their
cell phones and focus on the road.
During one week of the pilot program in
Hartford, police cited more that 2,000
drivers for talking on mobile phones
and 200 more for texting while driving.
With regard to the Fourth Amendment
issues raised by OOIDA, enforcement
activities related to the implementation
of the final rule that involve acquisition
of evidence will be governed by the
principles established in judicial
precedents interpreting and applying
the Fourth Amendment and related
statutory provisions, such as the
Electronic Communications Privacy Act
of 1986, Public Law No. 99-508, 100
Stat. 1848 (1986). It is FMCSA’s view
that these principles should address the
concerns raised by OOIDA.

Penalties

Several commenters said that the
proposed penalties are not harsh
enough. AIA stated that, since research
shows that texting while driving can
have an effect that is the same as or
worse than severely intoxicated driving,
the CDL penalties for texting should be
identical to those applicable to
intoxicated driving. On the other hand,
TTD and ATU stated the proposal
correctly sanctions CDL holders for
texting while driving only when they
are “operating a CMV” and not “while
operating a vehicle for which a CDL is
not required.”

FMCSA Response:

FMCSA, to a degree, is constrained by
the applicable statutes in establishing
new CDL qualifications. Under 49
U.S.C. 31310(e), a CDL driver may only
be disqualified for committing multiple
violations of “serious traffic violations
involving a commercial motor vehicle
operated by the” CDL driver. This has
always been interpreted as requiring
that the offense be committed while
operating a CMV (see 49 CFR 383.51,
Table 2). This is the statutory authority
that FMCSA must rely on to add texting
while operating a CMV to the list of
serious traffic violations to provide the
basis for a possible disqualification of a
CDL driver. On the other hand, a
different statutory provision, 49 U.S.C.
31310(g), requires longer
disqualifications of a CDL driver with
multiple convictions involving a motor
vehicle (other than a CMV) of either: (1)
A serious offense “that has resulted in
the revocation, cancellation, or
suspension of the individual’s license”;
or (2) a “drug or alcohol related offense”
(Cf. 49 CFR 383.51, Table 2).

FMCSA is unaware of any State law
that provides for the revocation,
cancellation, or suspension of a driver’s



Federal Register/Vol. 75, No. 186/Monday, September 27, 2010/Rules and Regulations

59129

license when the driver is convicted of
texting while driving a non-CMV.
Therefore, the longer disqualification
period provided in Section 31310(g) is
not available for application to texting
in violation of State or local traffic laws.
Section 31310(e) does allow FMCSA
to specify that the period of
disqualification should be “at least 60
days” for obtaining two convictions
within a 3-year period and “at least 120
days” for obtaining three or more
convictions within a 3-year period.
However, the Agency decided that the
penalties for texting should be similar to
the disqualification periods for other
traffic violations already in place for
CMV drivers. The Agency considered
the severity of the penalties in the
development of the NPRM. FMCSA
based its decision on the level of
severity of the current penalty for other
serious violations such as reckless
driving and speeding, as provided by 49
U.S.C. 31310(e) and 49 CFR 383.51(c).

Use of Federal Civil Penalties and State
Fines

Some commenters, including the
League of American Bicyclists,
suggested that any fines collected be
routed toward awareness programs,
marketing campaigns, street safety, and
targeted traffic enforcement. Others
suggested providing the funds to
infrastructure programs for other modes
of transportation such as walking,
cycling, and public transportation.

FMCSA Response:

While the Agency agrees with the
view that bicyclists and pedestrians are
vulnerable to distracted driving
behaviors, the Agency does not have
discretion in the use of Federal civil
penalties. The Agency cannot control
the use of funds collected by local
enforcement agencies through fines
received from traffic violations. Its
authority to direct the use of fines and
penalties collected by State and local
enforcement agencies receiving MCSAP
grants is limited to ensuring that the
States provide “satisfactory assurances
the [State] has or will have the legal
authority * * * necessary to enforce”
CMV safety regulations (49 U.S.C.
31102(b)(1)(C)). FMCSA is required by
statute to deposit all civil penalties it
collects in the Highway Trust Fund (49
U.S.C. 521(b)(10)).

Data and Research on Texting by CMV
Drivers

While commenters generally agreed
that existing research shows that texting
may seriously compromise safety, some
commenters found the existing research
to be inadequate. Though ATA
supported the NPRM, it commented that

regulations should be based solely on
research and facts. CVSA believed that
there needs to be more research on the
issue of distracted driving, especially as
it relates to crashes and the different
types of distractions—both technology-
and non-technology-related. TWU noted
that the basis for this rule has been
overall statistics, but not specific data
on texting by CMV drivers.

FMCSA Response:

In response to the NPRM, the Agency
did not receive any additional research
data on texting from the public. The
Agency reviewed existing research and
other data and concluded that texting
while driving is a dangerous activity.
FMCSA has data on texting by CMV
drivers, included in the VTTI study that
FMCSA published in 2009, “Driver
Distraction in Commercial Vehicle
Operations.” FMCSA finds that the
results from that study provide
sufficient data to justify a prohibition
against texting. The data demonstrate
safety-critical events that occurred
while texting by CMV drivers.

There is no basis for deferring a ban
against texting until additional research
is completed. If the industry believes
texting should be allowed under certain
circumstances, the Agency welcomes
the opportunity to engage in an open
forum to identify those circumstances
and the research which indicates that
safety would not be compromised by the
visual, cognitive, and manual
distraction associated with texting.
FMCSA notes that the VT'TI study was
peer reviewed. The study data
highlighted the need for action rather
than the need for additional research.
Because limited CMV-specific data is
available, the rule is based in part, but
not entirely, on research studies of all
driver types, as described extensively in
both the NPRM and previously in this
final rule. FMCSA supports further
research that examines distracted
driving by CMV drivers and DOT
continues to conduct research on
distracted driving.

Outreach

FMCSA received multiple comments
on the necessity of public education,
outreach, and awareness campaigns.
CVSA commented that safety efforts on
distracted driving need to include
enforcement, engineering, and
education initiatives. CVSA stated that
DOT and the appropriate modal
administrations, as well as Transport
Canada, will need to make adequate
resources available to the States and
other jurisdictions for enforcement and
education activities. NSC urged FMCSA
to support the rule’s effectiveness with
high-visibility enforcement campaigns,

proven to reduce unsafe driver
behaviors and boost compliance, in
order to raise awareness, a necessary
step with new rules and laws. Several
commenters suggested that the Agency
mandate certain training curricula and
company policies in lieu of a
prohibition.

FMCSA Response:

The Agency agrees that enforcement
and outreach efforts are essential to
increase public awareness. DOT
campaigns, such as those addressing
seat belt use and drunk driving, have
proven to reduce injuries and fatalities.
DOT already has in place campaigns to
educate all vehicle drivers on distracted
driving. Platforms for sharing
information include the Web site
http://www.Distraction.gov, as well as
outreach on radio and television, which
have proven to reduce unsafe driver
behaviors and boost compliance
awareness.

For more information on research,
outreach, and education, the reader may
reference the National Highway Traffic
Safety Administration (NHTSA) Driver
Distraction Program. This program is a
plan to communicate NHTSA’s
priorities to the public with regard to
driver distraction safety challenges,
focusing on the long-term goal of
eliminating crashes that are attributable
to distraction. The complete overview
can be found at http://
www.distraction.gov/files/dot/
6835_DriverDistractionPlan_4-

14 v6_tag.pdf. The Secretary considers
preventing distracted driving a priority
for the Department and has put $50
million into his Fiscal Year 2011 Budget
for education, awareness, and outreach.

Effect of a Texting Ban on Small
Businesses

OOIDA stated that FMCSA did not
identify nor analyze the effect of the
proposed rule on small businesses
under the Regulatory Flexibility Act.

FMCSA Response:

As required by the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) the
Agency conducted an economic analysis
of the impact of this rule on small
entities and certified that a Regulatory
Flexibility Analysis is not necessary
because the rule will not have a
significant economic impact on a
substantial number of small entities
subject to the requirements of this rule
(See the Final Regulatory Evaluation in
the docket for this rulemaking).

Non-CMYV Drivers

Many commenters, including unions,
trade associations and bicyclists
suggested that this texting prohibition
be applied to all vehicle drivers,


http://www.distraction.gov/files/dot/6835_DriverDistractionPlan_4-14_v6_tag.pdf
http://www.distraction.gov/files/dot/6835_DriverDistractionPlan_4-14_v6_tag.pdf
http://www.distraction.gov/files/dot/6835_DriverDistractionPlan_4-14_v6_tag.pdf
http://www.distraction.gov/files/dot/6835_DriverDistractionPlan_4-14_v6_tag.pdf
http://www.Distraction.gov
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including passenger car drivers,
motorcyclists, and bicyclists.

FMCSA Response:

While FMCSA agrees that no vehicle
driver should text while driving,
FMCSA is limited by its statutory
authority in its ability to regulate
distracted driving. The Agency’s direct
authority is limited to drivers of CMVs
in interstate commerce (49 U.S.C.
31136(a)). The Agency cannot address
any aspects of distracted driving by non-
CMV drivers, motorcyclists, pedestrians,
or bicyclists.

Limiting the Use of Cell Phones and
Other Interactive Devices in CMVs

Approximately 50 commenters
requested a complete ban on cell phones
while driving CMVs. Many commenters
believed that other electronic devices
should be limited in the current rule or
recommended such a course for future
rulemaking. There was also concern that
the proposed rule might not go far
enough in addressing broader issues
related to distracted driving. While
NTSB acknowledged that FMCSA views
the prohibition of texting as a first step
and plans to proceed with additional
rulemaking on this issue in the near
future, NTSB wanted to ensure that the
larger issue of cell phone use by drivers
of CMVs is adequately addressed.

A number of comments addressed
other electronic devices generally found
in CMVs, such as citizens band radios,
GPS devices, and laptop computers, and
stated that they should be prohibited by
FMCSA. TTD noted that FMCSA plans
to address the use of other electronic
devices in separate rulemaking
proceedings, although they had
concerns regarding motor vehicle
operators who, they say, “are often
required to be dispatched by citizens
band radio, global position devices, and
other electronic technologies.”

FMCSA Response:

FMCSA acknowledges there are safety
concerns about the level of distraction
associated with cell phone use. Also, it
is the subject of both an NTSB (H-06—
27) and a MCSAC recommendation. The
use of cell phones and other electronic
devices by CMV drivers for functions
other than texting, however, is outside
the scope of consideration in this
rulemaking. In order to address
expeditiously the dangers of texting
while driving and prevent future
crashes, injuries, and fatalities, the
Agency chose to first focus on texting,
as an especially risky behavior that can
cause physical, visual, and cognitive
distraction. FMCSA will evaluate other
aspects of distracted driving and
consider future actions.

Disabling Cell Phones

Many commenters suggested using
technology to limit a driver’s ability to
operate a mobile telephone when
driving by having the phone
automatically disabled in a moving
vehicle. CVSA stated that electronic
devices, whether they are built into the
dash or nomadic devices, need to have
an “in-motion” mode to prevent their
use (unless in emergency situations)
during vehicle movement. CeRI
commenters suggested requiring all cell
phones to be programmed to shut down
texting, e-mail, and internet functions
whenever the phone travels faster than
5 or 10 miles per hour (mph) and stated
that manufacturers should be required
to add such functionality to all cell
phones.

FMCSA Response:

Requiring that such capabilities be
installed is beyond the scope of this
rulemaking. However, carriers are free
to explore and implement such
capabilities as they see fit.

IV. Discussion of Rule

The general structure of this final rule
follows the outline contained in the
NPRM (75 FR 16399). Any changes from
the NPRM are described below.

Section-by-Section Analysis

Federal Prohibition Against Texting by
Interstate CMV Drivers

Section 390.3

The Agency determined that it has the
authority to modify several regulatory
exemptions in the FMCSRs, including
one for school bus operations and one
for CMVs designed or used to transport
between 9 and 15 passengers (including
the driver), not for direct compensation
(49 CFR 390(f)(1) and (6)). This action
is necessary for public safety regarding
school bus transportation by interstate
motor carriers. In addition, the Agency
determined that the rule should apply to
the operation by drivers of small-
passenger carrying vehicles (designed to
transport 9—15 passengers) that are not
receiving direct compensation that are
otherwise exempt from most of the
FMCSRs under 49 CFR 390.3()(6).

Section 390.5

The Agency adds new definitions for
the terms “electronic device” and
“texting,” for general application. The
definition of “driving” is incorporated
into the prohibition of texting while
driving a CMV in new § 392.80, in order
to restrict the use of the term to texting
activities and to avoid limiting the
scope of the term as used in other
provisions of the FMCSRs.

The Agency did not incorporate
explanatory adjectives such as
“handheld,” “portable,” and “personal”
that had been included in other
documents because the Agency wanted
to focus on the behavior—not the
device. After consideration of the
comments, the texting definition
clarifies that any non-texting functions,
which include functions on dispatching
devices, fleet management systems,
smart phones, and similar “multi-
function” devices (e.g., Global
Positioning System, hours of service
tracking capabilities, and music
playing), are not prohibited by this
rulemaking.

Section 391.2

FMCSA amends 49 CFR 391.2, which
provides certain exceptions to the
requirements of part 391 for custom
farm operations, apiarian industries,
and specific farm vehicle drivers, to
enable the Agency to make violations of
the Federal texting prohibition a
disqualifying offense for such drivers.
While the explicit Federal prohibition
against texting applies directly to these
drivers, the disqualification provision
would not apply without this
amendment to the current exception
under 49 CFR 391.2.

Section 391.15

The Agency adds a new paragraph (e)
to this section to provide for the
disqualification of any driver convicted
of two or more violations of the new
prohibition set forth in § 392.80 from
operating a CMV in interstate
commerce. The change mirrors the
corresponding new provisions
governing the disqualification of CDL
drivers in § 383.51(c). The required
number of convictions to cause a
disqualification and the period of
disqualification are the same: 60 days
for the second offense within 3 years
and 120 days for three or more offenses
within 3 years. In addition, the first and
each subsequent violation of such a
prohibition are subject to civil penalties
imposed on such drivers, in an amount
up to $2,750 (49 U.S.C. 521(b)(2)(A), 49
CFR 386.81 and App. B, 1 A(4)).

Section 392.80

In this section the Agency prohibits
texting while driving a CMV, as defined
in 49 CFR 390.5. In addition, the first
and each subsequent violation of such a
prohibition are subject to civil penalties
imposed on such drivers, in an amount
up to $2,750 (49 U.S.C. 521(b)(2)(A), 49
CFR 386.81 and App. B, 1 A(4)).
Furthermore, this rule states that motor
carriers must not allow nor require
drivers to text while driving. Employers
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may also be subject to civil penalties in
an amount up to $11,000 (49 U.S.C.
521(b)(2)(A), 49 CFR 386.81 and
Appendix B, paragraphs (a)(3) and (4)).
FMCSA also includes a provision in this
section to apply this new prohibition to
“school bus operations notwithstanding
the general exception in 49 CFR
390.3(f)(1).” Therefore, school bus
drivers who are employed by non-
government entities and who transport
school children and/or school personnel
between home and school in interstate
commerce are subject to the prohibition.
FMCSA determined this rule is
necessary for public safety regarding
school bus transportation by interstate
motor carriers. A definition of driving is
included in the rule. In addition, the
Agency applies the rule to the operation
by drivers of small-passenger carrying
vehicles (designed to transport 9-15
passengers) that are not receiving direct
compensation that are otherwise exempt
from most of the FMCSRs under 49 CFR
390.3(f)(6).

The rule provides for a limited
exception to the texting while driving
prohibition to allow CMYV drivers to text
if necessary to communicate with law
enforcement officials or other
emergency services.

Federal Disqualification Standard for
CDL Drivers

Section 383.5

FMCSA adds new definitions for the
terms “electronic device” and “texting”
for application in part 383. The Agency
adds a broad definition of electronic
device in order to cover the multitude
of devices that allow users to enter and
read text messages. However, the
Agency is not prohibiting the use of
such devices by CMV drivers for
purposes other than texting. The
definition of texting identifies the type
of activity that is covered by this rule.

Section 383.51

In Table 2, FMCSA adds a new
serious traffic violation that will result
in a CDL driver being disqualified. This
serious traffic violation is a conviction
for violating a State or local law or
ordinance prohibiting texting while
driving a CMV. FMCSA adds a
description of what is considered
“driving” for the purpose of this
disqualification. FMCSA notes that the
conviction must involve “texting” while
operating a CMV and excludes
convictions for texting by a CDL driver
while operating a vehicle for which a
CDL is not required. The Agency’s
decision is consistent with the
provisions of 49 U.S.C. 31310(e), which
indicates the serious traffic violation

must occur while the driver is operating
a CMV that requires a CDL; the
operative provisions in the revised table
limit the types of violations that could
result in a disqualification accordingly.
Every State that issues CDLs is
required to impose this disqualification
on a driver required to have a CDL
issued by that State whenever that CDL
driver is convicted of the necessary
number of violations (for 60 days for the
second offense within 3 years and for
120 days for 3 or more offenses within
3 years) while operating in States where
such conduct is prohibited. This is the
case even if the State issuing the
disqualification does not have its own
law on motor vehicle traffic control
prohibiting texting while operating a
CMV. (See 49 U.S.C. 31310(e) and
31311(a)(15), and 49 CFR 384.218 and
384.219.)

Section 384.301

New paragraph (e) of § 384.301
requires all States that issue CDLs to
implement the new provisions in
§ 383.51(c) that relate to disqualifying
CDL drivers for committing the new
serious traffic violation of texting while
driving a CMV as soon as practicable,
but not later than 3 years after the
effective date of this regulation.

State Compatibility

Motor Carrier Safety Assistance Program
(MCSAP)

States that receive MCSAP grant
funds are required, as a condition of
receiving the grants, to adopt
regulations on texting that are
compatible with these final regulations
(49 U.S.C. 31102(a) and 49 CFR
350.201(a)). States under MCSAP will
have to adopt regulations compatible
with the prohibition on texting (in
§392.80) and the related
disqualification (in § 391.15(e))
applicable to both interstate and
intrastate transportation as soon as
practicable, but not later than 3 years
after the effective date of this regulation
(49 CFR 350.331(d)). If States do not
adopt compatible regulations
prohibiting texting while driving a CMV
and related disqualifications, they may
not receive full MCSAP grant funding.

Because States perform the
overwhelming majority of commercial
vehicle roadside inspections and
perform all traffic stops, enforcement of
the final rule would be carried out
primarily by the States. The requirement
for States to adopt and enforce
compatible rules does not, in and of
itself, establish enforcement priorities
for States. Each year, States submit to
FMCSA a Commercial Vehicle Safety

Plan (CVSP) in which the States set
safety performance goals and priorities.
Therefore, FMCSA assumes that the
adoption of compatible State rules
would not necessarily result in
increased enforcement costs. The States
would include enforcement of a texting
ban in their CVSPs as warranted by their
analysis of truck and bus crash data, but
they would not be required to prioritize
enforcement based solely on the
issuance of this rule. States that
currently have texting prohibitions may
not incur much in costs, whereas states
that do not may have to allocate new
resources and undertake new expenses.
FMCSA did not quantify additional
costs that these states might bear as a
result of this rule. Participating States
may use MCSAP grant money for
enforcement of this rule.

CDL Program

States that issue CDLs are required to
adopt and implement the CDL
disqualification provisions that require
disqualification for two or more
convictions of violating a State or local
traffic law or ordinance prohibiting
texting while driving a CMV. States
should be in compliance as soon as
practicable, but not later than 3 years
after the effective date of these
regulations. If they do not comply, they
may be subject to the loss of up to 5
percent in the first year of substantial
non-compliance and up to 10 percent in
subsequent years of certain Federal-aid
highway amounts apportioned to the
State (49 U.S.C. 31311(a) and 31314).

V. Regulatory Analyses

FMCSA amends the FMCSRs to
restrict texting, including texting while
using dispatching devices and fleet
management systems, by certain drivers
while operating CMVs in interstate
commerce. The Agency also amends the
FMCSRs to impose sanctions, including
civil penalties and disqualification, on
such drivers who do not comply with
this final rule. The goal of the regulatory
revision is to prevent or reduce the
prevalence of truck and bus crashes,
fatalities, and injuries on our Nation’s
highways due to texting while driving.
In addition, the revisions will reduce
the financial and environmental
burdens associated with these crashes,
and promote the efficient movement of
traffic and commerce on interstate
highways.

Recent studies, including one
commissioned by FMCSA, show that
texting is among the riskiest behaviors
of the distracting activities that are
undertaken by CMV drivers. Because
texting while driving is a fairly recent
phenomenon, empirical research on its
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impact on safety is limited. FMCSA
carefully evaluated all available
national-level crash data and found the
data do show that distracted driving
often results in crashes. While these
data do not identify the number of
fatalities or crashes attributable to
texting, there are numerous studies on
driver distraction in general. FMCSA
analyzed those studies and found that
many of their findings can be applied as
a supplementary explanation to a
texting prohibition. With regard to the
current data on texting, the regulatory
analysis focuses on one particular
study—“Driver Distraction in
Commercial Vehicle Operations” (VTTI
Study)—which, though limited in scope
and application, does shed light on the
potential harm of texting while driving
CMVs.

Currently, FMCSA does not have
sufficient data that show an explicit
empirical link between texting and CMV
crashes. Therefore, the Agency
exercised its professional judgment
consistent with Office of Management
and Budget Circular A—4 (“Regulatory
Analysis”) and conducted a threshold
analysis. A threshold or break-even
analysis is called for when it is
impossible, or difficult, to express in
monetary units all of the important
benefits and costs of a rule. The most
efficient alternative will not necessarily
be the one with the largest quantified
and monetized net-benefit estimate. In
such cases, the Agency is required to
make a determination of how important
the non-quantified benefits or costs may
be in the context of the overall analysis.
The threshold analysis approach
therefore answers the question: How
small does the value of the non-
quantified benefits (safety benefits in
terms of crash prevention) have to be in
order for the rule to yield zero net
benefits (i.e., break even)?

This regulatory evaluation considers
the following potential costs: (a) Loss in
carrier productivity due to time spent
while parking or pulling over to the side
of the roadway to perform texting

activities; (b) increased fuel usage due to
idling as well as exiting and entering the
travel lanes of the roadway; (c)
increased crash risk due to CMVs that
are parked on the side of the roadway
and exiting and entering the travel lanes
of the roadway; and (d) costs to the
States.

The Agency estimates that this rule
will cost $3.8 million annually. Current
guidance from the Office of the
Secretary of Transportation (OST)
places the value of a statistical life at
$6.0 million. Consequently, the texting
restriction would have to eliminate at
most one fatality every year in order for
the benefits of this rule to at least equal
the costs. Given the unchecked
expansion of texting, FMCSA believes
the rule will save lives and prevent a
substantial number of crashes.
Therefore, the rule is justified based on
the safety benefits. The table below
presents a summary of the estimated
costs of this rule and a threshold
analysis of the number of fatalities that
would need to be avoided in order to
break even.

SUMMARY OF COSTS AND THRESHOLD
ANALYSIS (FIRST YEAR)

Lost Carrier Productivity (millions) ... $0.3
Increased Fuel Consumption (mil-
lIONS) oot $1.1
Parking, Entering, and Exiting Road-
way Crashes (millions) .................. $0.2
Costs to the States ........cccoeceveieenenn. *$2.2
Total CoStS .ovvvveiriiiiiieieeiees $3.8
Benefit of Eliminating One Fatality
(MIllIONS) e $6.0
Break-even Number of Lives Saved <1

*One-time cost.

The productivity losses, as well as
other costs, were estimated for only one
year, as the entire threshold analysis
was performed as an undiscounted
annual estimation. The loss of
productivity is expected to diminish,
(but not necessarily vanish within one
year), as the motor carrier industry

SUMMARY OF ESTIMATED NET BENEFITS

adjusts to the texting restriction and as
new (permissible) technologies arise
that compensate for the loss of the
texting functionality. FMCSA is
unaware of the specific future
technologies that might arise, but we
continue to research and monitor
technological changes in the market.

States are responsible for adopting
compatible State rules within three
years of the date of the final rule.
Because States perform the
overwhelming majority of commercial
vehicle roadside inspections and
perform all traffic stops, enforcement of
the final rule would be carried out
primarily by the States. The requirement
for States to adopt and enforce
compatible rules does not, in and of
itself, establish enforcement priorities
for States. Each year, States submit to
FMCSA a Commercial Vehicle Safety
Plan (CVSP) in which the States set
safety performance goals and priorities.
Therefore, FMCSA assumes that the
adoption of compatible State rules
would not necessarily result in
increased enforcement costs. The States
would include enforcement of a texting
ban in their CVSPs as warranted by their
analysis of truck and bus crash data, but
they would not be required to prioritize
enforcement based solely on the
issuance of this rule. States that
currently have texting prohibitions may
not incur much in costs, whereas states
that do not may have to allocate new
resources and undertake new expenses.
FMCSA did not quantify additional
costs that these states might bear as a
result of this rule. Participating States
may use MCSAP grant money for
enforcement of this rule.

FMCSA also conducted a 10-year
annualized projection of the discounted
costs and benefits of the rule, in which
the benefits are simply the value of
statistical life saved (i.e., $6 million).
The results, summarized below, show
that the net benefits, under both a 3%
discount rate and a 7% discount rate,
are positive.

10-Year discounting

3% discount rate 7% discount rate

(millions) (millions)
Total Costs ....... $15.7 $14.0
Total Benefits* . 52.7 45.0
NEE BENETILS ...eiiiiiiee ittt e e e e e et e e e s e e e e eaa e e e esaeeeeteeeeenreeeenneeeeannes 37.0 31.0

*$6 million VSL.

FMCSA also conducted a sensitivity
analysis (the details of which are
contained in Appendix A of the
regulatory evaluation) whereby the

extent of texting while using a
dispatching device or fleet management
system is varied. The results of that
analysis show an estimated minimum

total cost of this rule of approximately
$1.4 million and an estimated maximum
total cost of approximately $2.0 million.
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Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

FMCSA has determined that this
rulemaking action is a significant
regulatory action under Executive Order
12866, Regulatory Planning and Review,
and significant under DOT regulatory
policies and procedures because of the
substantial Congressional and public
interest concerning the crash risks
associated with distracted driving, even
though the economic costs of the rule do
not exceed the $100 million annual
threshold.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601-612) requires Federal
agencies to consider the effects of the
regulatory action on small business and
other small entities and to minimize any
significant economic impact. The term
“small entities” comprises small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. DOT
policy also requires an analysis of the
impact of all regulations on small
entities, and mandates that agencies
strive to lessen any adverse effects on
these businesses.

FMCSA has conducted an economic
analysis of the impact of this rule on
small entities and certifies that a
Regulatory Flexibility Analysis is not
necessary because the rule will not have
a significant economic impact on a
substantial number of small entities
subject to the requirements of this rule.
This rulemaking will affect all of the
approximately 493,480 27 small entities.
However, the direct costs of this rule
that small entities may incur are only
expected to be minimal. They consist of
the costs of lost productivity from
foregoing texting while on duty and fuel
usage costs for pulling to the side of the
road to idle the truck or passenger-
carrying vehicle and send or receive a
text message. The majority of motor
carriers are small entities. Therefore,
FMCSA will use the total cost of the
rule in the first year ($3.8 million)
applied to the number of small entities
(493,480) as a worst case evaluation
which would average $7.70 per carrier.
In subsequent years, the cost of the rule
per carrier is estimated to be $3.30.

27 This number represents 99% of 498,465, the
current number of interstate motor carriers with
recent activity (source: MCMIS data 6/17/2010).

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
FMCSA wants to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult the FMCSA
personnel listed in the FOR FURTHER
INFORMATION CONTACT section of this
rule. FMCSA will not retaliate against
small entities that question or complain
about this rule or any policy or action
of FMCSA.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of FMCSA, call 1-888—REG—
FAIR (1-888-734—3247).

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$140.8 million (which is the value of
$100 million in 2009 after adjusting for
inflation) or more in any 1 year. Though
this rule would not result in such
expenditure, FMCSA discusses the
effects of this rule elsewhere in this
preamble.

Paperwork Reduction Act

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Privacy Impact Assessment

FMCSA conducted a Privacy
Threshold Analysis (PTA) for the rule
on limiting the use of wireless
communication devices and determined
that it is not a privacy-sensitive
rulemaking because the rule will not
require any collection, maintenance, or
dissemination of Personally Identifiable
Information (PII) from or about members
of the public.

Executive Order 13132 (Federalism)

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments, on
the relationship between the national
government and the States, or on the
distribution of powers and
responsibilities among the various
levels of government.

FMCSA recognizes that, as a practical
matter, this rule may have an impact on
the States. Accordingly, the Agency
sought advice from the National
Governors Association (NGA), NCSL,
and the American Association of Motor
Vehicle Administrators (AAMVA) on
the topic of texting by letters dated
December 18, 2009. (A copy of these
letters is available in the docket for this
rulemaking). In addition, FMCSA met
with representatives from NGA, NCSL,
and AAMVA on February 3, 2010, to
discuss FMCSA’s rulemaking initiatives.
The State interests that met with
FMCSA did not express any concerns,
then or later, with the proposed course
of action, and did not file any
comments.

For a full discussion of any
preemption issues, see section III.
Discussion of Comments, Preemption of
State and Local Laws.

Executive Order 12630 (Taking of
Private Property)

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 12988 (Civil Justice
Reform)

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 13045 (Protection of
Children)

FMCSA analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Executive Order 13211 (Energy Supply,
Distribution, or Use)

FMCSA analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. FMCSA
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determined that it is not a “significant
energy action” under that order. Though
it is a “significant regulatory action”
under Executive Order 12866, it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through OMB, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

The Agency is not aware of any
technical standards used to address
texting and therefore did not consider
any standards.

National Environmental Policy Act

The Agency analyzed this rule for the
purpose of the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321 et seq.) and determined under our
environmental procedures Order 5610.1,
published March 1, 2004, in the Federal
Register (69 FR 9680), that this action
requires an Environmental Assessment
(EA) to determine if a more extensive
Environmental Impact Statement (EIS)
is required. FMCSA finds the impacts to
the environment do not warrant the
more extensive EIS, thus FMCSA issues
a Finding of No Significant Impact
(FONSI). The findings of the EA reveal
that there are no significant positive or
negative impacts on the environment
expected to result from the rulemaking
action. There could be minor impacts on
emissions, hazardous materials spills,
solid waste, socioeconomics, and public
health and safety.

FMCSA has also analyzed this rule
under section 176(c) of the Clean Air
Act (CAA), as amended (42 U.S.C. 7401
et seq.), and implementing regulations
promulgated by the Environmental
Protection Agency. Approval of this
action is exempt from the CAA’s general
conformity requirement since it would
not result in any potential increase in
emissions that is above the general
conformity rule’s de minimis emission
threshold levels (40 CFR 93.153(c)(2)).
Moreover, based on our analysis, it is
reasonably foreseeable that the rule
would not significantly increase total
CMV mileage, nor would it change the
routing of CMVs, how CMVs operate, or
the CMYV fleet mix of motor carriers.
This action merely establishes
requirements to prohibit texting while
driving for CMV drivers and establishes
a procedure for disqualification.

List of Subjects

49 CFR Part 383

Administrative practice and
procedure, Alcohol abuse, Drug abuse,
Highway safety, Motor carriers.

49 CFR Part 384

Administrative practice and
procedure, Alcohol abuse, Drug abuse,
Highway safety, Motor carriers.

49 CFR Part 390

Highway safety, Intermodal
transportation, Motor carriers, Motor
vehicle safety, Reporting and
recordkeeping requirements.

49 CFR Part 391

Alcohol abuse, Drug abuse, Drug
testing, Highway safety, Motor carriers,
Reporting and recordkeeping
requirements, Safety, Transportation.

49 CFR Part 392

Alcohol abuse, Drug abuse, Highway
safety, Motor carriers.
m For the reasons discussed in the
preamble, FMCSA amends 49 CFR parts
383, 384, 390, 391, and 392 as follows:

PART 383—COMMERCIAL DRIVER’S
LICENSE STANDARDS;
REQUIREMENTS AND PENALTIES

m 1. The authority citation for part 383
continues to read as follows:

Authority: 49 U.S.C. 521, 31136, 31301 et
seq., and 31502; secs. 214 and 215 of Pub. L.
106-159, 113 Stat. 1766, 1767; sec. 1012(b)
of Pub. L. 107-56; 115 Stat. 397; sec. 4140
of Pub. L. 109-59, 119 Stat. 1144, 1726; and
49 CFR 1.73.

m 2. Amend § 383.5 by adding the
following definitions in alphabetical
order.

§383.5 Definitions.

* * * * *

Electronic device includes, but is not
limited to, a cellular telephone; personal
digital assistant; pager; computer; or any
other device used to input, write, send,
receive, or read text.

* * * * *

Texting means manually entering
alphanumeric text into, or reading text
from, an electronic device.

(1) This action includes, but is not
limited to, short message service, e-
mailing, instant messaging, a command
or request to access a World Wide Web
page, or engaging in any other form of
electronic text retrieval or entry, for
present or future communication.

(2) Texting does not include:

(i) Reading, selecting, or entering a
telephone number, an extension
number, or voicemail retrieval codes
and commands into an electronic device
for the purpose of initiating or receiving
a phone call or using voice commands
to initiate or receive a telephone call;

(ii) Inputting, selecting, or reading
information on a global positioning
system or navigation system; or

(iii) Using a device capable of
performing multiple functions (e.g., fleet
management systems, dispatching
devices, smart phones, citizens band
radios, music players, etc.) for a purpose
that is not otherwise prohibited in this
part.

* * * * *

m 3. Amend § 383.51 by adding a new
paragraph (c)(9) to Table 2 to read as
follows:

§383.51 Disqualifications of Drivers.
* * * * *
(C) * *x %
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TABLE 2 TO §383.51

If the driver operates a motor
vehicle and is convicted of:

For a second conviction of any
combination of offenses in this
Table in a separate incident
within a 3-year period while
operating a CMV, a person re-
quired to have a CDL and a
CDL holder must be disquali-

For a second conviction of any
combination of offenses in this
Table in a separate incident
within a 3-year period while
operating a non-CMV, a CDL
holder must be disqualified
from operating a CMV, if the
conviction results in the rev-
ocation, cancellation, or sus-

For a third or subsequent con-
viction of any combination of
offenses in this Table in a sep-
arate incident within a 3-year
period while operating a CMV,
a person required to have a
CDL and a CDL holder must

For a third or subsequent con-
viction of any combination of
offenses in this Table in a sep-
arate incident within a 3-year
period while operating a non-
CMV, a CDL holder must be
disqualified from operating a
CMV, if the conviction results
in the revocation, cancellation,

fied from operating a CMV for

pension of the CDL holder’s li-
cense or non-CMV driving
privileges, for . . .

a CMV f

be d|squaln‘|ed from operating

or suspension of the CDL
holder’s license or non-CMV
driving privileges, for . . .

* *

(9) Violating a State or local law
or ordinance on motor vehicle
traffic control prohibiting
texting while driving.2

60 days ........cccc.....

* * *

Not applicable

120 days

* *

Not applicable.

* * *

2 Driving, for the purpose of this disqualification, means operating a commercial motor vehicle, with the motor running, including while temporarily stationary be-
cause of traffic, a traffic control device, or other momentary delays. Driving does not include operating a commercial motor vehicle with or without the motor running
when the driver has moved the vehicle to the side of, or off, a highway, as defined in 49 CFR 390.5, and has halted in a location where the vehicle can safely remain

stationary.

PART 384—STATE COMPLIANCE
WITH COMMERCIAL DRIVER’S
LICENSE PROGRAM

m 4. The authority citation for part 384
continues to read as follow:

Authority: 49 U.S.C. 31136, 31301 et seq.,
and 31502; secs. 103 and 215 of Pub. L. 106—
159, 113 Stat. 1753, 1767; and 49 CFR 1.73.

m 5. Amend § 384.301 by adding a new
paragraph (e) to read as follows:

§384.301 Substantial compliance—
general requirements.
* * * * *

(e) A State must come into substantial
compliance with the requirements of
subpart B of this part in effect as of
October 27, 2010 as soon as practical,
but not later than October 28, 2013.

PART 390—FEDERAL MOTOR
CARRIER SAFETY REGULATIONS;
GENERAL

m 6. The authority citation for part 390
continues to read as follows:

Authority: 49 U.S.C. 508, 13301, 13902,
31133, 31136, 31144, 31151, 31502, 31504;
sec. 204, Pub. L. 104—-88, 109 Stat. 803, 941
(49 U.S.C. 701 note); sec. 114, Pub. L. 103—
311, 108 Stat. 1673, 1677; sec. 217, 229, Pub.
L. 106-159, 113 Stat. 1748, 1767, 1773; and
49 CFR 1.73.

m 7. Amend § 390.3 by revising

paragraph (f)(1) and (f)(6) to read as
follows:

§390.3 General applicability.

* * * * *

L

(1) All school bus operations as
defined in § 390.5 except for the
provisions of §§391.15(e) and 392.80;

* * * * *

(6) The operation of commercial
motor vehicles designed or used to
transport between 9 and 15 passengers
(including the driver), not for direct
compensation, provided the vehicle
does not otherwise meet the definition
of a commercial motor vehicle except
for the texting provisions of §§ 391.15(e)
and 392.80, and except that motor
carriers operating such vehicles are
required to comply with §§ 390.15,
390.19, and 390.21(a) and (b)(2).

* * * * *

m 8. Amend § 390.5 by adding the
following definitions in alphabetical
order.

§390.5 Definitions.

* * * * *

Electronic device includes, but is not
limited to, a cellular telephone; personal
digital assistant; pager; computer; or any
other device used to input, write, send,
receive, or read text.

* * * * *

Texting means manually entering
alphanumeric text into, or reading text
from, an electronic device.

(1) This action includes, but is not
limited to, short message service, e-
mailing, instant messaging, a command
or request to access a World Wide Web
page, or engaging in any other form of
electronic text retrieval or electronic
text entry for present or future
communication.

(2) Texting does not include:

(i) Reading, selecting, or entering a
telephone number, an extension
number, or voicemail retrieval codes
and commands into an electronic device
for the purpose of initiating or receiving
a phone call or using voice commands
to initiate or receive a telephone call;

(ii) Inputting, selecting or reading
information on a global positioning
system or navigation system; or

(iii) Using a device capable of
performing multiple functions (e.g., fleet
management systems, dispatching
devices, smart phones, citizens band
radios, music players, etc.) for a purpose
that is not otherwise prohibited in part
392.

* * * * *

PART 391—QUALIFICATIONS OF
DRIVERS AND LONGER
COMBINATION VEHICLE (LCV)
DRIVER INSTRUCTIONS

m 9. The authority citation for part 391
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 322, 504, 508, 31133,
31136, and 31502; sec. 4007(b) of Pub. L.
102-240, 105 Stat. 2152; sec. 114 of Pub. L.
103-311, 108 Stat. 1673, 1677; sec. 215 of
Pub. L. 106-159, 113 Stat. 1767; and 49 CFR
1.73.

W 10. Revise § 391.2 to read as follows:

§391.2 General exceptions.

(a) Farm custom operation. The rules
in this part except for § 391.15(e) do not
apply to a driver who drives a
commercial motor vehicle controlled
and operated by a person engaged in
custom-harvesting operations, if the
commercial motor vehicle is used to—

(1) Transport farm machinery,
supplies, or both, to or from a farm for
custom-harvesting operations on a farm;
or

(2) Transport custom-harvested crops
to storage or market.

(b) Apiarian industries. The rules in
this part except for § 391.15(e) do not
apply to a driver who is operating a
commercial motor vehicle controlled
and operated by a beekeeper engaged in
the seasonal transportation of bees.
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(c) Certain farm vehicle drivers. The
rules in this part except for § 391.15(e)
do not apply to a farm vehicle driver
except a farm vehicle driver who drives
an articulated (combination)
commercial motor vehicle, as defined in
§390.5. For limited exemptions for farm
vehicle drivers of articulated
commercial motor vehicles, see
§391.67.

m 11. Amend § 391.15 by adding a new
paragraph (e) to read as follows:

§391.15 Disqualification of drivers.

* * * * *

(e) Disqualification for violation of
prohibition of texting while driving a
commercial motor vehicle—

(1) General rule. A driver who is
convicted of violating the prohibition of
texting in § 392.80(a) of this chapter is
disqualified for the period of time
specified in paragraph (e)(2) of this
section.

(2) Duration. Disqualification for
violation of prohibition of texting while
driving a commercial motor vehicle—

(i) Second violation. A driver is
disqualified for 60 days if the driver is
convicted of two violations of
§ 392.80(a) of this chapter in separate
incidents during any 3-year period.

(ii) Third or subsequent violation. A
driver is disqualified for 120 days if the
driver is convicted of three or more
violations of § 392.80(a) of this chapter
in separate incidents during any 3-year
period.

PART 392—DRIVING OF COMMERCIAL
MOTOR VEHICLES

m 12. The authority citation for part 392
continues to read as follows:

Authority: 49 U.S.C. 13902, 31136, 31151,
31502; and 49 CFR 1.73.
m 13. Amend part 392 by adding a new
subpart H to read as follows:

Subpart H—Limiting the Use of
Electronic Devices

§392.80 Prohibition against texting.

(a) Prohibition. No driver shall engage
in texting while driving.

(b) Motor Carriers. No motor carrier
shall allow or require its drivers to
engage in texting while driving.

(c) Definition. For the purpose of this
section only, driving means operating a
commercial motor vehicle, with the
motor running, including while
temporarily stationary because of traffic,
a traffic control device, or other
momentary delays. Driving does not
include operating a commercial motor
vehicle with or without the motor
running when the driver moved the
vehicle to the side of, or off, a highway,

as defined in 49 CFR 390.5, and halted
in a location where the vehicle can
safely remain stationary.

(d) Exceptions. (1) School bus
operations and vehicles designed or
used to transport 9 to 15 passengers,
including the driver, not for direct
compensation. The provisions of
§390.3(f)(1) and (6) are not applicable to
this section.

(2) Emergency Use. Texting while
driving is permissible by drivers of a
commercial motor vehicle when
necessary to communicate with law
enforcement officials or other
emergency services.

Issued on: September 17, 2010.
Anne S. Ferro,
Administrator.
[FR Doc. 2010-23861 Filed 9-24-10; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 080228336—0435-02]
RIN 0648—-AW09

Implementation of Regional Fishery
Management Organizations’ Measures
Pertaining to Vessels That Engaged in
lllegal, Unreported, or Unregulated
Fishing Activities

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS publishes this final
rule to implement international
conservation and management measures
that pertain to vessels that have been
identified by any one of several regional
fishery management organizations
(RFMOs), identified below, as having
engaged in illegal, unreported, and
unregulated (IUU) fishing activities and
added to IUU vessel lists. The United
States is a member of, and obligated to
implement measures adopted by, the
International Commission for the
Conservation of Atlantic Tunas (ICCAT),
Commission for the Conservation of
Antarctic Marine Living Resources
(CCAMLR), Northwest Atlantic
Fisheries Organization (NAFQO), Western
and Central Pacific Fisheries
Commission (WCPFC), Inter-American
Tropical Tuna Commission (IATTC),
and the Agreement on the International
Dolphin Conservation Program (AIDCP).

This rule provides the NOAA Assistant
Administrator for Fisheries (Assistant
Administrator) with authority to restrict
entry into any port or place of the
United States of, and access to port
services by, foreign vessels on the IUU
vessel lists of the aforementioned
RFMOs. It also gives the Assistant
Administrator authority to prohibit such
vessels from engaging in commercial
transactions, including, but not limited
to, landing and transshipping products.
Furthermore, the rule prohibits persons
and business entities subject to U.S.
jurisdiction from providing certain
services to, or engaging in commercial
transactions with, such vessels.

DATES: Effective October 27, 2010.
ADDRESSES: Copies of supporting
documents that were prepared for this
final rule, such as the proposed rule, are
available via the Federal e-Rulemaking
portal, at http://www.regulations.gov.
These documents are also available from
the Trade and Marine Stewardship
Division, Office of International Affairs,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT: Mi
Ae Kim, Trade and Marine Stewardship
Division, Office of International Affairs,
NMEFS ((phone) 301-713-9090, (fax)
301-713-9106, or (e-mail)
mi.ae.kim@noaa.gov).

SUPPLEMENTARY INFORMATION:

Background

On January 11, 2010, NMFS
published a proposed rule in the
Federal Register (75 FR 1324) to address
vessels that are on the IUU vessel lists
maintained by RFMOs to which the
United States is a party. As mentioned
in the proposed rule, the effective
management of certain marine resources
is dependent on compliance with
conservation and management measures
of RFMOs. The vessels that are included
on the IUU vessels lists were identified
by RFMOs as having engaged in
activities that undermine the
effectiveness of conservation and
management measures. Examples of
such IUU fishing activity include:

e Fishing in an RFMO’s management
(or convention) area without
authorization;

e Failing to record or declare their
catches, or making false reports;

¢ Using prohibited fishing gear in
contravention of conservation measures;
or

e Transshipping with, or
participating in joint operations with,
re-supplying, or re-fueling vessels
included in IUU vessel lists.

The proposed rule was open for
public comment through February 25,
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2010. Our evaluation of the comments
did not lead to substantial changes
between the proposed rule and this final
rule.

NMFS is issuing these regulations
pursuant to its authority to administer
and enforce the statutes that implement
the conventions of the following
RFMOs: ICCAT, CCAMLR, NAFO,
WCPFC, IATTC, and the AIDCP (the
AIDCP is not an RFMO per se, but is
referred to as such for the purposes of
this action). Statutes that authorize
rulemaking to implement RFMO
conservation and management measures
include the Atlantic Tunas Convention
Act of 1975, 16 U.S.C. 971 et seq., the
Antarctic Marine Living Resources
Convention Act of 1984, 16 U.S.C. 2431
et seq., the Northwest Atlantic Fisheries
Convention Act of 1995, 16 U.S.C. 5601
et seq., the Western and Central Pacific
Fisheries Convention Implementation
Act, 16 U.S.C. 6901 et seq., the Tuna
Conventions Act of 1950, 16 U.S.C. 951
et seq., and the Marine Mammal
Protection Act, 16 U.S.C. 1361 et seq.
These statutes authorize the
promulgation of regulations as
necessary to carry out the purposes and
management measures of each RFMO
convention.

These regulations detail the
authorities of the Assistant
Administrator to take actions, in
accordance with the requirements of the
appropriate RFMO conservation
measure, against foreign vessels that are
included on the final IUU vessel lists of
the above RFMOs. The regulations
provide the Assistant Administrator
some discretion, albeit in accordance
with the relevant RFMO measures, in
determining the appropriate action to
take with respect to a listed IUU vessel
seeking entry into, or use of, a U.S. port.
These regulations also specify the
prohibitions applicable to listed IUU
vessels, as well as those persons or
entities subject to the jurisdiction of the
United States who may consider
business relationships with listed
vessels. NMFS and the NOAA Office of
Law Enforcement will cooperate with
the U.S. Coast Guard, U.S. Customs and
Border Protection, and other State and
Federal agencies as appropriate in the
implementation of the rule.

Comments and Responses

NMEF'S received 29 comments
electronically and by mail from
members of the public, a seafood
company, non-profit organizations, the
Mid-Atlantic Fishery Management
Council, and the Marine Mammal
Commission. Several comments
expressed strong support for the rule

and encouraged NMFS to publish the
final rule as soon as possible.

Key issues and suggestions in the
comments are summarized below, each
followed by our responses.

Comment 1: Several commenters
suggested that we impose additional
penalties on foreign listed IUU vessels.
Suggestions included, but were not
limited to, charging fines, detaining the
captain until fines are paid, and
impounding or confiscating vessels.

Response: The suggested penalties are
outside the scope of this rulemaking.
This rule implements conservation and
management measures pertaining to
IUU vessels for those RFMOs of which
the United States is a member
(including ICCAT, CCAMLR, NAFO,
WCPFC, IATTC, and AIDCP). These
RFMOs obligate the United States to
restrict port entry or access by listed
IUU vessels and limit commercial
transactions between U.S. persons and
listed IUU vessels. Violations of these
regulations will be enforced under the
authority of the relevant RFMO
convention implementing statute.

Comment 2: A commenter
recommended that NMFS take
advantage of this opportunity to
implement measures to combat [IUU
fishing as envisioned by the recently
concluded Agreement on Port State
Measures to Prevent, Deter, and
Eliminate IUU Fishing (PSMA), adopted
by the Food and Agriculture
Organization of the United Nations on
November 22, 2009. The commenter
also suggested that the United States
apply the PSMA provisionally, as
foreseen in Article 32, or incorporate
some essential measures of the PSMA,
such as (a) denying port entry or access
to any vessel listed on any REMO IUU
vessel list, regardless of whether the
United States is a member of the RFMO;
(b) prohibiting port entry to all ITUU
vessels, in accordance with procedures
established in Part 2 of the PSMA,
regardless of whether the vessel is listed
on an RFMO IUU vessel list; (c) denying
port services whenever there is denial of
other forms of port use, such as landing,
transshipping, packaging, and
processing of fish; and (d) transmitting
inspection results and other information
to relevant States and international
organizations.

Response: The measures included in
the PSMA are beyond the scope of this
rulemaking, which implements only the
conservation and management measures
of RFMOs to which the United States is
a party. The United States, as a
signatory to the PSMA, supports the
agreement and took it into consideration
when developing this final rule.
However, any efforts to implement

PSMA provisions that go beyond the
requirements of applicable RFMO IUU
measures would be through separate
processes.

Comment 3: A commenter suggested
that we establish a common rule to be
applied to all vessels listed in the
different IUU vessel lists, selecting the
actions that are most effective in
combating IUU fishing and mirroring
Parts 2 and 3 of the PSMA, or at least
the measures of the PSMA noted under
Comment 2.

Response: NMFS considered applying
a common rule to all vessels listed in
the different IUU vessel lists, as this
approach would have simplified
implementation and enforcement
procedures. However, NMFS
determined that the best course of
action was to promulgate a rule that
would allow for a case-by-case
treatment of listed IUU vessels, in
accordance with the relevant
conservation and management measure.
This approach ensures that actions
taken against IUU vessels pursuant to
this rule are consistent with the specific
obligations under the applicable RFMO
conservation and management measure,
which differ to some extent from RFMO
to RFMO. With regard to applying
measures of the PSMA to all IUU
vessels, regardless of whether the
United States is a member of the RFMO
that listed the vessel, please refer to the
response to Comment 2.

Comment 4: A couple of commenters
suggested that all listed IUU vessels
should be denied port privileges, with
limited exceptions for safety, health and
welfare or in cases of force majeure,
regardless of which RFMO conservation
and management measure applies.

Response: NMFS agrees that the
denial of port privileges should be
applied as broadly as possible, but given
the scope of this rulemaking the actions
taken must be supported by the relevant
RFMO measure.

Comment 5: A commenter noted that
entry of IUU vessels and IUU seafood
creates unfair competition with
legitimate fishing operations and results
in entry of fish and fish products that
may not be subject to the scrutiny for
freshness, quality, labeling, bycatch, and
other standards. The commenter
suggested all IUU vessels and seafood
need to be prohibited from entering the
United States.

Response: A listed IUU vessel may or
may not be denied entry, depending on
the requirements of the relevant RFMO
conservation and management measure.
For those vessels that are allowed to
enter a port or place of the United
States, they will be subject to inspection
and also prohibited from engaging in
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commercial activities such as landing
and transshipment and obtaining port
services such as refueling and
resupplying except in cases of force
majeure or where such services are
necessary for the health and safety of
the crew. As explained in the response
to Comment 2, denial of entry to all [IUU
vessels, including those on lists of
RFMOs to which the United States is
not a party, is beyond the scope of this
rulemaking. A prohibition on importing
all seafood that is caught during ITUU
fishing is also beyond the scope of this
rulemaking.

Comment 6: Two commenters noted
that because the proposed rule
addresses only vessels as point of origin
for IUU fishing, NMFS overlooks land-
based IUU fishing. For example, the
prohibitions on landings and
transshipment do not prevent or deter
the importation of salmon that is
illegally harvested without the use of
vessels. The commenters acknowledged
this may be beyond the reach of this
rulemaking, but would like to see NMFS
consider such prohibitions in
subsequent actions.

Response: The comment has been
noted. As recognized by the
commenters, this suggestion is beyond
the scope of this rulemaking.

Comment 7: Two commenters noted
that the North Pacific Anadromous Fish
Commission (NPAFC) could identify
vessels engaged in IUU fishing within
the Convention Area and include those
vessels on a list. They believe that
NMFS should also include the NPAFC
as one of the RFMOs considered under
this regulation.

Response: Unlike the RFMOs that are
the subject of this rulemaking, NPAFC
does not have a conservation and
management measure whereby it
compiles a list of IUU vessels and
requires members to implement actions
against those vessels. NPAFC prohibits
direct fishing for anadromous fish
(chum, coho, pink, sockeye, chinook,
and cherry salmon and steelhead trout)
by NPAFC members within its
Convention Area. Enforcement of this
prohibition, and other provisions of the
Convention, is carried out through
patrols coordinated among the parties.
Such patrolling can and has resulted in
vessels being apprehended. While the
list of apprehended vessels is available
on the NPAFC Web site, members are
not required to take any particular
actions with respect to denying these
vessels port entry or access. Therefore,
applying the provisions of this rule to
such vessels would go beyond the scope
of this rulemaking.

Comment 8: Two commenters
suggested transport vessels suspected of

receiving transshipments of fish or fish
products from another vessel on a
relevant IUU vessel list be equally
subject to the proposed regulation.
Response: Applying the provisions of
this rule to vessels that are only
suspected of receiving transshipments
of fish from an IUU vessel, but that have
not been included on an IUU vessel list
of an RFMO to which we are a party
would go beyond the scope of this
rulemaking. In addition, denying port
entry to such vessels would preclude
the United States from inspection and/
or follow-up investigation that could
lead to confirmation of any suspected
IUU activity and, where warranted,
further enforcement action. This
regulation does make it unlawful for any
person subject to U.S. jurisdiction to
engage in commercial transactions
(including transshipment and
transportation of product) with an IUU
vessel. A violation of this regulation
could lead to prosecution under one or
more of the statutes that authorize this
rulemaking, namely, the Atlantic Tunas
Convention Act of 1975, 16 U.S.C. 971
et seq., the Antarctic Marine Living
Resources Convention Act of 1984, 16
U.S.C. 2431 et seq., the Northwest
Atlantic Fisheries Convention Act of
1995, 16 U.S.C. 5601 et seq., the
Western and Central Pacific Fisheries
Convention Implementation Act, 16
U.S.C. 6901 et seq., the Tuna
Conventions Act of 1950, 16 U.S.C. 951
et seq., and the Marine Mammal
Protection Act, 16 U.S.C. 1361 et seq.
Comment 9: Two commenters stated
that the rule should apply to vessels on
IUU vessel lists compiled by sovereign
nations for violations within their EEZs.
The commenters suggested the
definition of “listed IUU vessel” be
expanded to include such lists.
Similarly, another commenter would
like to see the United States support the
creation of national and regional
databases and blacklists in IUU fishing
affected regions (for example, West
Africa) that are then reflected in a list
of IUU vessels maintained by NOAA.
Response: Applying the rule to
vessels on TUU lists of other nations is
beyond the scope of this rulemaking. A
vessel on an individual nation’s IUU list
could get incorporated into RFMO ITUU
vessel lists in accordance with the
procedures of the RFMO. The United
States supports and participates in the
listing of vessels within the relevant
RFMOs, and may support the listing of
any vessel that engages in IUU fishing
after full consideration of the evidence
that supports the listing.
Comment 10: Two commenters noted
that the U.S. territories in the South
Pacific could provide substantial

conduits for product of IUU fishing,
particularly tuna, to enter the United
States and world market, as the
Nicholson Act does not prevent
offloading of certain fish products in
those areas. They sought clarification
that all U.S. territories are subject to the
provisions of the rule, and that the
regulations would not concern primarily
transport vessels included on the ITUU
vessel lists as it is stated in column 3,
page1325 of the proposed rule.

Response: This rule applies in all U.S.
territories, including American Samoa,
Guam, Northern Mariana Islands, Puerto
Rico, and the U.S. Virgin Islands, and to
all vessels that may be included on an
RFMO’s IUU vessel list, including
fishing, transport, and support vessels.

Comment 11: A commenter suggested
that NMFS provide details on the
procedure and criteria to be used by the
Assistant Administrator in determining
which actions to take against an IUU
vessel. For example, the commenter
sought clarification on how the
Assistant Administrator would receive
information about an IUU vessel prior to
its entry and, if an IUU vessel is on two
lists, explain which set of rules would
prevail. Another commenter also asked
for clarification of the specific steps to
be taken during the interagency
consultative process to determine
whether to deny port entry or access to,
or commercial transactions with, a
specific vessel, noting that the decisions
made by the Assistant Administrator
must be transparent. Similarly, two
other commenters suggested that the
regulations clarify interagency
cooperation to ensure that agencies
share information effectively.

Response: NMFS agrees that the
Assistant Administrator’s actions taken
pursuant to these regulations should be
as transparent as possible. Many of the
specific steps to be taken during the
process to determine the appropriate
course of action are already in place. As
described in the preamble to the
proposed rule, most foreign-flagged
vessels are required to submit a notice
of arrival to the U.S. Coast Guard when
entering a port or place of the United
States in accordance with 33 CFR
160.212(a)(3). The vessels are required
to report electronically the vessel name,
voyage, cargo, crewmembers, and other
information to the U.S. Coast Guard’s
National Vessel Movement Center
(NVMC) at least 96 hours before
entering the port or place of destination.
When a listed IUU vessel submits a
notice of arrival, the Coast Guard would
notify NMFS and the Department of
State of the impending arrival. Such
notification would trigger interagency
consultations, among, at a minimum,
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the Department of State, U.S. Coast
Guard, and NMFS to determine the most
appropriate course of action in light of
RFMO requirements. The primary factor
in determining the course of action is
the relevant conservation and
management measure.

The actions required by the RFMO
conservation and management measures
are similar to each other, but where the
measures differ, or where an IUU vessel
is on more than one IUU vessel list, the
Assistant Administrator will determine
the appropriate course of action, in
consultation with other agencies.
Maintaining flexibility, on a case-by-
case basis, will be particularly
important in these situations.

The interagency consultation will
follow the existing Maritime
Operational Threat Response (MOTR)
process, which was established to
address the full spectrum of maritime
security and defense threats to, or
directed against, the United States and
its interests globally. According to May
5, 2009, testimony of the U.S. Coast
Guard before Congress, the MOTR Plan
includes an integrated network of
national-level maritime command
centers. The Plan sets forth lead and
supporting Federal agency roles and
responsibilities for MOTR based on
existing law, desired U.S. Government
outcome, greatest potential magnitude
of the threat, the response capabilities
required, asset availability, and
authority to act. The MOTR Plan also
establishes clear operational
coordination requirements and sets
forth protocols for interagency
coordination, consultation, and
assessment. The MOTR Plan has been
employed in over 600 maritime cases
since 2005. These cases include drug
interdiction, migrant interdiction,
fisheries violations, violence at sea,
bomb threats, radiation/nuclear alarm
resolution, piracy, and complex multi-
disciplinary events.

Comment 12: Two commenters
tentatively agreed that the Assistant
Administrator should be allowed some
discretion to take action against IUU
vessels in accordance with the relevant
RFMO measure, but sought
transparency in the decisions made on
port entry, subject to confidentiality
concerns for national security or on-
going investigation. They believe a
publicly available report detailing the
action taken, including the rationale,
should be produced. Another
commenter suggested that NMFS
provide notice and explanations for
actions taken pursuant to these
regulations, whether access is denied or
not.

Response: NMFS agrees that the
Assistant Administrator’s actions taken
pursuant to these regulations should be
as transparent as possible. Information
on the actions taken against listed IUU
vessels will be made public, subject to
confidentiality of investigations and
enforcement actions. Some enforcement
actions carried out by NOAA and the
U.S. Coast Guard are already publicized
through press releases. NMFS will
develop a mechanism for reporting
information about the actions taken
pursuant to this rule.

Comment 13: A commenter noted that
the RFMOs adopted their IUU vessel list
measures several years ago. Current law
does not bar foreign, IUU vessels from
port entry for purposes other than
landing, such as maintenance,
provisioning, and loading of fish or fish
products. The commenter urged NMFS
to adopt the final rule as soon as
possible.

Response: NMFS agrees with the
commenter and has undertaken this
rulemaking to implement US obligations
with respect to the conservation and
management measures relating to RFMO
IUU vessel lists.

Comment 14: A commenter
encouraged NMFS to undertake a
concerted effort to gather information
and evidence of IUU fishing activities,
and suggested that NMFS may be
performing this activity already while
implementing the identification and
certification procedures under the High
Seas Driftnet Fishing Moratorium
Protection Act, 16 U.S.C. 1826d et seq.
(Moratorium Protection Act), as
amended by the international provisions
of the Magnuson-Stevens Fishery
Conservation and Management
Reauthorization Act of 2006. Increased
monitoring, information gathering, and
enforcement will improve the
implementation of the RFMOs’ IUU
measures domestically and
internationally.

Response: NMFS routinely seeks
information and evidence of IUU fishing
to carry out its domestic and
international enforcement obligations.
In addition, NMFS has been gathering
information and evidence of IUU fishing
activities as a part of its implementation
of the identification procedures under
the Moratorium Protection Act. NMFS
also seeks and gathers information,
where possible, on changes in vessel
names and flags. Such vessel
information is critical in
implementation of the RFMOs’ IUU
vessel list measures.

Comment 15: A commenter suggested
that NMFS consider not only integrating
the measures under the various RFMOs,
but also the identification and

certification procedures under the
Moratorium Protection Act. Although
the latter requires identification of
nations engaged in IUU fishing
occurring only in the preceding two
years, and RFMO vessel lists are not
necessarily so time constrained,
eventually there may be overlap
between the vessel lists and the NMFS
identification efforts. The proposed rule
should clarify the potential overlap of
this rule and NMFS actions under
domestic law.

Response: The Moratorium Protection
Act requires the establishment of
procedures to certify whether nations
identified in a biennial report to
Congress are taking appropriate
corrective actions to address IUU fishing
or bycatch of protected living marine
resources by fishing vessels of that
nation. NMFS is developing a rule to
establish these procedures, hereinafter
referred to as the “identification and
certification procedures” rule. Under the
Moratorium Protection Act, NMFS is
required to identify nations whose
fishing vessels are engaged, or that have
been engaged at any point during the
preceding two calendar years, in IUU
fishing. NMFS is also required to
identify nations whose fishing vessels
are engaged, or that have been engaged
during the preceding calendar year, in
fishing activities either in waters
beyond any national jurisdiction that
result in the bycatch of a protected
living marine resource, or beyond the
U.S. EEZ that result in bycatch of a
protected living marine resource shared
by the United States. Once nations have
been identified, there is a notification
and consultation process. Subsequent to
these processes, the United States will
certify whether the government of an
identified nation has provided evidence
that corrective action has been taken
with respect to the activities identified
in the report to Congress. The absence
of sufficient steps by an identified
nation to address IUU fishing and/or
bycatch of protected living marine
resources may lead to prohibitions on
the importation of certain fisheries
products into the United States from
that nation, the denial of port privileges
for vessels of that nation, and/or other
measures. On January 14, 2009, NMFS
published a proposed identification and
certification procedures rule, and
solicited public comment through May
14, 2009 (74 FR 2019).

The rule for identification and
certification procedures and this