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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0554; Directorate
Identifier 2010-NM-082-AD; Amendment
39-16476; AD 2010-21-16]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Corporation Model MD-90-30
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. That AD
currently requires modifying the
auxiliary hydraulic power system
(including doing all applicable related
investigative and corrective actions).
This new AD requires these same
actions, using corrected service
information. This AD was prompted by
fuel system reviews conducted by the
manufacturer, as well as reports of
electrically shorted wires in the right
wheel well and evidence of arcing on
the auxiliary hydraulic pump power
cables, which are routed within the tire
burst area. We are issuing this AD to
prevent electrically shorted wires or

arcing at the auxiliary hydraulic pump
power cables, which could result in a
fire in the wheel well. We are also
issuing this AD to reduce the potential
of an ignition source adjacent to the fuel
tanks, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD is effective November
18, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 18, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544-5000, extension 2;
fax 206—766—5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200

ESTIMATED COSTS

New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Ken
Sujishi, Aerospace Engineer, Cabin
Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5353; fax (562) 627—-5210; e-mail
ken.sujishi@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede airworthiness
directive (AD) 2009—-07—-04, amendment
39-15863 (74 FR 14460, March 31,
2009). That AD applies to the specified
products. The NPRM published in the
Federal Register on June 28, 2010 (75
FR 36577). That NPRM proposed to
continue to require modifying the
auxiliary hydraulic power system
(including doing all applicable related
investigative and corrective actions),
using corrected service information.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 21
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Modification

Between 4 and 11 work-hours x $85 per
hour = Between $340 and $935.

Up to $4,870 ............

Between $5,210 and
$5,805.

Between $109,410 and
$121,905.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of

the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with


https://www.myboeingfleet.com
http://www.regulations.gov
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2009-07-04, Amendment 39-15863 (74
FR 14460, March 31, 2009), and adding
the following new AD:

2010-21-16 McDonnell Douglas
Corporation: Amendment 39-16476;
Docket No. FAA-2010-0554; Directorate
Identifier 2010-NM-082—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective November 18, 2010.

Affected ADs

(b) This AD supersedes AD 2009-07-04,
Amendment 39-15863.

Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model MD-90-30 airplanes,
certificated in any category; as identified in

Boeing Alert Service Bulletin MD90-29A021,
Revision 2, dated March 16, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic Power.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer, as
well as reports of electrically shorted wires
in the right wheel well and evidence of
arcing on the auxiliary hydraulic pump
power cables, which are routed within the
tire burst area. The Federal Aviation
Administration is issuing this AD to prevent
electrically shorted wires or arcing at the
auxiliary hydraulic pump power cables,
which could result in a fire in the wheel
well. We are also issuing this AD to reduce
the potential of an ignition source adjacent to
the fuel tanks, which, in combination with
flammable fuel vapors, could result in a fuel
tank explosion and consequent loss of the
airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement

(g) Within 18 months after the effective
date of this AD, modify the auxiliary
hydraulic power system, and do all
applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-29A021, Revision 2,
dated March 16, 2010. Do all applicable
related investigative and corrective actions
before further flight.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Ken Sujishi,
Aerospace Engineer, Cabin Safety/
Mechanical and Environmental Systems
Branch, ANM-150L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5353; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Related Information

(i) For more information about this AD,
contact Ken Sujishi, Aerospace Engineer,
Cabin Safety/Mechanical and Environmental
Systems Branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5353; fax
(562) 627-5210; e-mail ken.sujishi@faa.gov.

Material Incorporated by Reference

(j) You must use the service information
contained in Boeing Alert Service Bulletin
MD90-29A021, Revision 2, dated March 16,
2010, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Alert Service Bulletin MD90-29A021,
Revision 2, dated March 16, 2010, under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206-544—-5000, extension 2;
fax 206—-766—-5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, 1601 Lind Avenue,
SW., Renton, Washington. For information
on the availability of this material at the
FAA, call 425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
1, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25440 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0672; Directorate
Identifier 2010-NM-047-AD; Amendment
39-16473; AD 2010-21-13]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Corporation Model DC-10-10,
DC-10-10F, DC-10-30, DC-10-30F
(KDC-10), DC-10-40, and DC-10-40F
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.
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SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
installing a support bracket and coupler
on the left and right wing-to-fuselage
transition, and metallic overbraid on the
left and right leading edge wire
assembly. This AD was prompted by
fuel system reviews conducted by the
manufacturer, as well as reports that the
fuel quantity system was affected by
lightning-induced transients. We are
issuing this AD to prevent lightning-
induced transients to the fuel quantity
indication system, which could cause
voltage levels to go beyond original
design levels between fuel tank probes
and structure, and become a potential
ignition source at the fuel tank, which,
in combination with flammable fuel
vapors, could result in a fuel tank
explosion and consequent loss of the
airplane.

DATES: This AD is effective November
18, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 18, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—-0001;
telephone 206-544-5000, extension 2;
fax 206—766-5683; e-mail
dse.boecom@boeing.com; Internet

https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227-
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification Office
(ACO), 3960 Paramount Boulevard,
Lakewood, California 90712-4137;
telephone (562) 627-5262; fax (562)
627-5210; e-mail samuel.lee@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

ESTIMATED COSTS

part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM was
published in the Federal Register on
July 7, 2010 (75 FR 38943). That NPRM
proposed to require installing a support
bracket and coupler on the left and right
wing-to-fuselage transition, and metallic
overbraid on the left and right leading
edge wire assembly.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance
We estimate that this AD affects 61
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Installation .........ccccoeevveiinienene 28 work-hours x $85 per hour = $2,380 ........cccceoerirerernenne $999 $3,379 $206,119

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2010-21-13 McDonnell Douglas
Corporation: Amendment 39-16473;
Docket No. FAA-2010-0672; Directorate
Identifier 2010-NM—-047—-AD.

Effective Date
(a) This AD is effective November 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model DC-10-10, DC-10-10F,
DC-10-30, DC-10-30F (KDC-10), DC-10-40,
and DC—-10—40F airplanes, certificated in any
category, as identified in Boeing Service
Bulletin DC10-28-262, Revision 1, dated
June 9, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. The
Federal Aviation Administration is issuing
this AD to prevent lightning-induced
transients to the fuel quantity indication
system, which could cause voltage levels to
go beyond original design levels between fuel
tank probes and structure and become a
potential ignition source at the fuel tank,
which, in combination with flammable fuel
vapors, could result in a fuel tank explosion
and consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(g) Within 60 months after the effective
date of this AD, install a support bracket and
coupler on the left and right wing-to-fuselage
transition, and metallic overbraid on the left
and right leading edge wire assembly, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin
DC10-28-262, Revision 1, dated June 9,
2010.

Installation According to Previous Issue of
Service Bulletin

(h) Installing a support bracket and coupler
on the left and right wing-to-fuselage
transition, and metallic overbraid on the left
and right leading edge wire assembly, is also
acceptable for compliance with the
requirements of paragraph (g) of this AD if
done before the effective date of this AD in

accordance with the Accomplishment
Instructions of Boeing Service Bulletin
DC10-28-262, dated January 6, 2010.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Samuel Lee,
Aerospace Engineer, Propulsion Branch,
ANM-140L, FAA, Los Angeles Aircraft
Certification Office (ACO), 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5262; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Related Information

(j) For more information about this AD,
contact Samuel Lee, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA, Los
Angeles Aircraft Certification Office (ACO),
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562) 627—
5262; fax (562) 627—-5210; e-mail
samuel.lee@faa.gov.

Material Incorporated by Reference

(k) You must use Boeing Service Bulletin
DC10-28-262, Revision 1, dated June 9,
2010, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Service Bulletin DG10-28-262,
Revision 1, dated June 9, 2010, under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206-544—-5000, extension 2;
fax 206—766—5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
September 30, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25442 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0479; Directorate
Identifier 2009-NM—220-AD; Amendment
39-16472; AD 2010-21-12]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 0070
and 0100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * * *

Recently, a brake fire was reported which
was caused by a ruptured brake piston. The
fire was quickly extinguished but caused
damage to the paint and hydraulic/electrical
harness and its components. Detailed
investigation showed that a hydraulic lock
must have been present close to the affected
brake creating enough internal pressure to
rupture the piston. The most probable
scenario for the hydraulic lock is a loosened
(not necessarily disconnected) brake QD
[quick-disconnect] coupling. Further
investigation of the service experience files at
Fokker Services showed that more brake fires
have occurred on aeroplanes in a pre-mod
SBF100-32-127 configuration.

* * * * *

The unsafe condition is loss of braking
capability and possible brake fires,
which could reduce the ability of the
flightcrew to safely land the airplane.
We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 18, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 18, 2010.
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ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on May 19, 2010 (75 FR 27961).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

During 1995, several reports were received
of brake QD [quick-disconnect] couplings
loosened and/or disconnected during
operation. In a few cases, residual brake
pressure was trapped in the affected brake,
causing asymmetric braking and/or resulting
in hot brakes. Loosened couplings may cause
a hydraulic leak with the risk of a brake fire.
Investigation revealed that the installation of
the brake QD couplings must be done with
care and that the locking teeth on the light
alloy sleeve are prone to wear. The Fokker
70/100 Aircraft Maintenance Manual (AMM)
has been revised to include additional
information to ensure correct removal and
installation of the couplings.

In 1997, Fokker Services issued SBF100—
32-106, recommending the introduction of
QD couplings with corrosion resistant steel
(CRES) sleeves that would prevent excessive
wear of the locking teeth on the light alloy
sleeve. In response to more reported cases of
loosened QD couplings resulting in brake
problems, further improved QD couplings
were introduced in 2001 through SBF100-
32-127. These couplings increase the
reliability of the brake system.

Recently, a brake fire was reported which
was caused by a ruptured brake piston. The
fire was quickly extinguished but caused
damage to the paint and hydraulic/electrical
harness and its components. Detailed
investigation showed that a hydraulic lock
must have been present close to the affected
brake creating enough internal pressure to
rupture the piston. The most probable
scenario for the hydraulic lock is a loosened
(not necessarily disconnected) brake QD
coupling. Further investigation of the service
experience files at Fokker Services showed
that more brake fires have occurred on
aeroplanes in a pre-mod SBF100-32-127
configuration.

In order to reduce the probability of a fluid
fire as described in CS (certification

specification) 25.863, additional action is
deemed necessary.

For the reasons described above, this
[European Aviation Safety Agency] AD
requires repetitive [detailed] inspections [for
wear] of the affected brake QD couplings and
replacement of the QD couplings with
improved units. Installation of the improved
QD couplings terminates the repetitive
inspections requirements.

The unsafe condition is loss of braking
capability and possible brake fires,
which could reduce the ability of the
flightcrew to safely land the airplane.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
16 products of U.S. registry. We also
estimate that it will take about 4 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $4,814
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$82,464, or $5,154 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VIIL:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-21-12 Fokker Services B.V.:
Amendment 39-16472. Docket No.
FAA-2010-0479; Directorate Identifier
2009-NM-220-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and 0100 airplanes,
certificated in any category, all serial
numbers, with any brake quick-disconnect
(QD) coupling having part number (P/N)
AE70690E, AE70691E, AE99111E, or
AE99119E installed.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During 1995, several reports were received
of brake QD couplings loosened and/or
disconnected during operation. In a few
cases, residual brake pressure was trapped in
the affected brake, causing asymmetric
braking and/or resulting in hot brakes.
Loosened couplings may cause a hydraulic
leak with the risk of a brake fire.
Investigation revealed that the installation of
the brake QD couplings must be done with
care and that the locking teeth on the light
alloy sleeve are prone to wear. The Fokker
70/100 Aircraft Maintenance Manual (AMM)
has been revised to include additional
information to ensure correct removal and
installation of the couplings.

In 1997, Fokker Services issued SBF100—
32-106, recommending the introduction of
QD couplings with corrosion resistant steel
(CRES) sleeves that would prevent excessive
wear of the locking teeth on the light alloy
sleeve. In response to more reported cases of
loosened QD couplings resulting in brake
problems, further improved QD couplings
were introduced in 2001 through SBF100—
32-127. These couplings increase the
reliability of the brake system.

Recently, a brake fire was reported which
was caused by a ruptured brake piston. The
fire was quickly extinguished but caused
damage to the paint and hydraulic/electrical
harness and its components. Detailed
investigation showed that a hydraulic lock
must have been present close to the affected
brake creating enough internal pressure to
rupture the piston. The most probable

scenario for the hydraulic lock is a loosened
(not necessarily disconnected) brake QD
coupling. Further investigation of the service
experience files at Fokker Services showed
that more brake fires have occurred on
aeroplanes in a pre-mod SBF100-32-127
configuration.

In order to reduce the probability of a fluid
fire as described in CS (certification
specification) 25.863, additional action is
deemed necessary.

For the reasons described above, this
[European Aviation Safety Agency] AD
requires repetitive [detailed] inspections [for
wear] of the affected brake QD couplings and
replacement of the QD couplings with
improved units. Installation of the improved
QD couplings terminates the repetitive
inspections requirements.

The unsafe condition is loss of braking
capability and possible brake fires, which
could reduce the ability of the flightcrew to
safely land the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Do the following actions.

(1) Within 6 months after the effective date
of this AD, do a detailed inspection for wear
of the brake QD couplings by measuring
dimension “A,” in accordance with Part 1 of
the Accomplishment Instructions of Fokker
Service Bulletin SBF100-32-156, Revision 1,
dated June 29, 2009. Repeat the inspection
thereafter at the applicable intervals specified
in Table 1 of this AD, except as required by
paragraph (g)(2) of this AD.

TABLE 1—REPETITIVE INSPECTION INTERVALS

Repeat the
: . inspection at
If dimension “A” is intervals not to
exceed—
Greater than Or @UAI 10 0.76 MIM ...couiiiiii ittt eea et e bt e e a et e h e e ea et e bt e ea bt e eae e ea st e sa e e e bt e abeeenbeenaneeateeeaneenbeesnneens 6 months.
Less than 0.76 mm but greater than or equal to 0.72 mm ... 3 months.
Less than 0.72 mm but greater than or equal to 0.68 mm ... 30 days.
Less than 0.68 mm but greater than or equal to 0.61 mm ... 7 days.
Less than 0.61 mm but greater than 0.53 MM ... e s se e e 24 hours.

(2) If, during any inspection required by
paragraph (g)(1) of this AD, dimension “A” on
any brake QD coupling is less than or equal
to 0.53 mm, before further flight, replace the
affected brake QD coupling with an improved
unit having P/N AE73059E or P/N AE73091E,
as applicable, in accordance with Part 2 of
the Accomplishment Instructions of Fokker
Service Bulletin SBF100-32—156, Revision 1,
dated June 29, 2009.

(3) Within 24 months after the effective
date of this AD, replace all remaining brake
QD couplings having P/N AE70690E, P/N
AE70691E, P/N AE99111E, and P/N
AE99119E with improved units, in
accordance with Part 2 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-32-156, Revision 1,
dated June 29, 2009.

(4) Installation of brake QD couplings with
an improved unit having P/N AE73059E or

P/N AE73091E at all locations terminates the
repetitive inspections required by paragraph
(g)(1) of this AD.

(5) Replacing the brake QD couplings is
also acceptable for compliance with the
corresponding requirements of paragraphs
(g)(1), (g)(2), and (g)(3) of this AD if done
before the effective date of this AD, in
accordance with any of the service bulletins
specified in Table 2 of this AD:
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TABLE 2—FOKKER CREDIT SERVICE BULLETINS
Fokker Service Bulletins Revision Date
Fokker Performa Service Bulletin SBF100-32-127, including Appendix XIV, dated February 1, | Original ..........cccceeeenee. July 20, 2001.
Foi(l)(Oe?'Performa Service Bulletin SBF100-32—-127, including Appendix XIV, dated February 1, | 1 ..o March 6, 2009.
Foi(l)(Oe?'Service Bulletin SBFT100—32—156 ......ccciiiiiiiiee e et e e e e e e e e e e eeavraeeaa s Original .....cccccoeeniviienns March 6, 2009.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2009-0176,
dated August 6, 2009; and Fokker Service
Bulletin SBF100-32-156, Revision 1, dated
June 29, 2009; for related information.

Material Incorporated by Reference

(j) You must use Fokker Service Bulletin
SBF100-32-156, Revision 1, dated June 29,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Fokker Services B.V.,

Technical Services Dept., P.O. Box 231, 2150
AE Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252—627-211; e-mail technicalservices.
fokkerservices@stork.com; Internet http://
www.myfokkerfleetcom.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_locations.
html.

Issued in Renton, Washington, on
September 29, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25449 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0642; Directorate
Identifier 2007-NM-332-AD; Amendment
39-16470; AD 2010-21-10]

RIN 2120-AA64

Airworthiness Directives; BAE
SYSTEMS (OPERATIONS) LIMITED
Model BAe 146 and Avro 146—RJ
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * [Fluel leaks and failed fasteners
[have been reported] in the region of the rear

spar root joint attachment fitting at wing rib
2. * * %

* * * * *

The unsafe condition is stress corrosion
failures in the region of the rear spar
root joint attachment fitting at wing rib
2, which could lead to reduced
structural integrity of the wing, and
consequent reduced controllability of
the airplane. We are issuing this AD to
require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
November 18, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 18, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1175; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 1, 2010 (75 FR 38058).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

British Aerospace originally issued Service
Bulletin (SB) 57—033 in 1989 to detect fuel
leaks and failed fasteners in the region of the
rear spar root joint attachment fitting at wing
rib 2. Accomplishment of this SB was
mandated by the [Civil Aviation Authority]
CAA United Kingdom AD 044-09-389.
Revisions 1 through 7 of this SB were
introduced to inspect pre mod HCM01447A
standard installations for fuel leaks and loose
or broken bolts. Modification HCM01447A


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.myfokkerfleetcom
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http://www.regulations.gov
http://www.regulations.gov
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introduced tension bolts in the attachment
fitting instead of the previous Hi-Lok bolts.

Revision 8 of the SB introduced inspection
instructions for post modification
HCMO01447A installations because fuel tank
leaks and failed fasteners have subsequently
been found on aircraft post modification
HCMO01447A. Inspections of the post-mod
HCMO01447A standard are required to
maintain the structural integrity of the wing.
BAE Systems has now published SB 57-033
Revision 9 that specifies additional, calendar-
time based, inspection criteria to control the
stress corrosion failures of the pre and post
modification HCM01447A installations.

EASA AD 2007-0270 supersedes CAA UK
AD 044-09-89 and requires the
accomplishment of inspections and
corrective actions, as necessary, in
accordance with BAE Systems SB 57-033
Revision 9.

This [EASA] AD [2007-0270 R1] is revised
to clarify that the calendar compliance times
are to be counted from the effective date, not
from the SB issue date.

The unsafe condition is stress corrosion
failures in the region of the rear spar
root joint attachment fitting at wing rib
2, which could lead to reduced
structural integrity of the wing, and
consequent reduced controllability of
the airplane. Required actions include a
general inspection to identify the type of
bolt and nut at each location, external
inspections of the bolt installation of the
fuel tanks, related investigative actions,
and corrective actions, as applicable.

The general inspection includes
identifying the type of bolt and nut at
each location.

External inspections of the bolt
installation include:

¢ Visually inspecting for proper nut
installation, nut seating, and fuel
seepage.

e Checking for gaps between the
fitting and wing structure.

e Checking the nuts with a suitable
torque spanner to the specifications in
the torque figures shown in Table 2. of
the Accomplishment Instructions of
BAE SYSTEMS (OPERATIONS)
LIMITED Inspection Service Bulletin
ISB.57-033, Revision 9, dated October
10, 2006, if Hi-Loks are installed, and

¢ Doing either an ultrasonic
inspection for damaged bolts or torque
check of the tension bolts.

Related investigative actions include:

¢ Inspecting the condition of the
sealant at and around all rear spar root
joint attachment bolts.

e Checking the bolt for damage or
evidence of the nut being tightened to
the end of the thread.

e Examining the wear pattern on the
seating surfaces of the bolt and nut to
determine if the bolt and nut have been
evenly seated on the structure.

¢ Visually inspecting the bolt hole
and surrounding area for damage, and

¢ Confirming that the hole edge
radius on the forward face of the rear
spar complies with the specifications in
Table 4 of the Accomplishment
Instructions of BAE SYSTEMS
(OPERATIONS) LIMITED Inspection
Service Bulletin ISB.57—-033, Revision 9,
dated October 10, 2006.

Corrective actions include either
replacing the bolt, or repairing the
defect in accordance with approved
repair data from BAE Systems. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Explanation of Change to Applicability

We have revised the applicability of
the existing AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Conclusion

We reviewed the available data, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 1
product of U.S. registry. We also
estimate that it will take about 3 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $255.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-21-10 BAE SYSTEMS
(OPERATIONS) LIMITED: Amendment
39-16470. Docket No. FAA-2010-0642;
Directorate Identifier 2007-NM-332—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all BAE Systems
(OPERATIONS) LIMITED Model BAe 146—
100A, —200A, and —300A airplanes, and
Model Avro 146—-RJ70A, 146—RJ85A, and
146-RJ100A airplanes, certificated in any
category.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

* * * [Fluel leaks and failed fasteners
[have been reported] in the region of the rear
spar root joint attachment fitting at wing rib
2. * * %

* * * * *

The unsafe condition is stress corrosion
failures in the region of the rear spar root
joint attachment fitting at wing rib 2, which
could lead to reduced structural integrity of
the wing, and consequent reduced
controllability of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Actions

(g) At the applicable time in paragraph
(g)(1) or (g)(2) of this AD, do a general visual
inspection to identify the type of bolt and nut
at each location, in accordance with the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57-033,
Revision 9, dated October 10, 2006.

(1) For airplanes on which neither
Modification HCM01447A nor repair
information leaflet (RIL) HC536H9156 (at any
location) has been done as of the effective
date of this AD, the compliance time for the
inspection is at the later of the times
specified in paragraphs (g)(1)(i) and (g)(1)(ii)
of this AD.

(i) Within 12 months after the effective
date of this AD, or within 2 years after the
last inspection done in accordance with BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57-033,
whichever occurs later, without exceeding
4,000 flight cycles after the last inspection.

(ii) Within 250 flight cycles or 3 months
after the effective date of this AD, whichever
occurs first.

(2) For airplanes on which either
Modification HCM01447A or RIL
HC536H9156 (at any location) has been done
as of the effective date of this AD, the
compliance time for the inspection is at the
latest of the times specified in paragraphs
(©)(2)(0), (@)(2)(ii), and (g)(2)(ii) of this AD.

(i) Before the accumulation of 4,000 total
flight cycles.

(ii) Within 4,000 flight cycles after all bolts
are inspected and replaced in accordance
with BAE SYSTEMS (OPERATIONS)
LIMITED Inspection Service Bulletin ISB.57—
033.

(iii) Within 12 months after the effective
date of this AD.

(h) At the applicable time in paragraph
(g)(1) or (g)(2) of this AD, do detailed
inspections of the bolt installation for proper
nut installation, nut seating, and fuel
seepage; a detailed inspection for gaps
between the fitting and wing structure; if Hi-
Loks are installed, measure the torque of the
nuts to determine the specifications in the
torque figures shown in Table 2. of the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57-033,
Revision 9, dated October 10, 2006; and
either an ultrasonic inspection for damaged
bolts or a torque measurement of the tension
bolts to determine the specifications in the
torque figures shown in Table 3 of the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57-033,
Revision 9, dated October 10, 2006. Do all

actions in accordance with the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57-033,
Revision 9, dated October 10, 2006.

(i) If, during any inspection required by
paragraph (h) of this AD, any defect (e.g.,
evidence of fuel seepage, damaged bolts or
low bolt torque, loose or rotating nuts,
suspect integrity of the bolt/nut assembly, or
gaps between the fitting and wing structure)
is found, before further flight, do the actions
specified in paragraphs (i)(1), (i)(2), ()(3),
(i)(4), and (i)(5) of this AD, in accordance
with the Accomplishment Instructions of
BAE SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57-033,
Revision 9, dated October 10, 2006.

(1) Do a detailed inspection of the sealant
for cracks at and around all rear spar root
joint attachment bolts.

(2) Do a detailed inspection of the bolt for
damage or evidence of the nut being
tightened to the end of the thread.

(3) Do a detailed inspection of the wear
pattern on the seating surfaces of the bolt and
nut to determine if the bolt and nut have
been evenly seated on the structure.

(4) Do a detailed inspection of the bolt hole
and surrounding area for damage.

(5) Do a detailed inspection to determine
that the hole edge radius on the forward face
of the rear spar meets the dimensions
specified in Table 4 of the Accomplishment
Instructions of BAE SYSTEMS
(OPERATIONS) LIMITED Inspection Service
Bulletin ISB.57-033, Revision 9, dated
October 10, 2006.

(j) If during any inspection required by
paragraph (h) or (i) of this AD, any defects
(e.g., evidence of fuel seepage, damaged bolts
or low bolt torque, loose or rotating nuts,
suspect integrity of the bolt/nut assembly,
gaps between the fitting and wing structure,
cracked sealant, bolt damage or evidence of
the nut being tightened to the end of the
thread, uneven seating of the bolt and nut,
bolt hole and surrounding area damage, or
hole edge radius out of dimensions specified
in Table 4 of the Accomplishment
Instructions of BAE SYSTEMS
(OPERATIONS) LIMITED Inspection Service
Bulletin ISB.57—033, Revision 9, dated
October 10, 2006), is found, before further
flight, do all applicable correction actions,
which include either replacing the bolt or
repairing the defect, in accordance with the
Accomplishment Instructions of BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57-033,
Revision 9, dated October 10, 2006.

(k) Repeat the inspections in paragraph (h)
of this AD thereafter, at the applicable time
specified in Table 1 of this AD, for each
individual location.

TABLE 1—COMPLIANCE TIMES FOR REPEAT INSPECTIONS

If the location has—

Then repeat the inspection—

A Hi-LOK DOl ..o,

A tension bolt that was not replaced during the inspections in para-
graphs (h) and (i) of this AD and no defects were found.

Within 4,000 flight cycles or 24 months, whichever occurs earlier, after
doing the last inspection.

Within 8,000 flight cycles or 48 months, whichever occurs earlier, after
doing the last inspection.
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TABLE 1—COMPLIANCE TIMES FOR REPEAT INSPECTIONS—Continued

If the location has—

Then repeat the inspection—

A tension bolt that was replaced as required by paragraph (j) of this AD

A tension bolt that was not replaced and any defects were repaired as

required by paragraph (j) of this AD.

Within 4,000 flight cycles or 24 months, whichever occurs earlier after
doing the replacement.

Within 4,000 flight cycles or 24 months, whichever occurs earlier after
doing the repair specified in paragraph (j) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:
Although BAE SYSTEMS (OPERATIONS)
LIMITED Service Bulletin ISB.57—-033,
Revision 9, dated October 10, 2006, allows
additional time to rectify the defect for the
corrective action depending on the condition,
this AD requires rectifying the defect before
further flight.

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(m) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2007—
0270 R1, dated November 7, 2007; and BAE
SYSTEMS (OPERATIONS) LIMITED
Inspection Service Bulletin ISB.57—033,
Revision 9, dated October 10, 2006; for
related information.

Material Incorporated by Reference

(n) You must use BAE SYSTEMS
(OPERATIONS) LIMITED Inspection Service
Bulletin ISB.57—-033, Revision 9, dated

October 10, 2006; to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact BAE SYSTEMS
(OPERATIONS) LIMITED, Customer
Information Department, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland, United Kingdom; telephone +44
1292 675207; fax +44 1292 675704; e-mail
RApublications@baesystems.com; Internet
http://www.baesystems.com/Businesses/
RegionalAircraft/index.htm.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 29, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25469 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0754 Directorate
Identifier 2010—CE-039-AD; Amendment
39-16475; AD 2010-21-15]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-500 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the

products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been found that certain regions of the
elevators, elevators trim tabs, and ailerons do
not present drain holes to avoid water
accumulation inside of these flight control
surfaces. Internal water accumulation may
lead to flight control surfaces unbalancing
possibly reducing the flutter margins, which
could result in loss of airplane control.

Since this condition may occur in other
airplanes of the same type and affects flight
safety, a corrective action is required. Thus,
sufficient reason exists to request compliance
with this AD in the indicated time limit.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 18, 2010.

On November 18, 2010, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 3, 2010 (75 FR
45558). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

It has been found that certain regions of the
elevators, elevators trim tabs, and ailerons do
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not present drain holes to avoid water
accumulation inside of these flight control
surfaces. Internal water accumulation may
lead to flight control surfaces unbalancing
possibly reducing the flutter margins, which
could result in loss of airplane control.
Since this condition may occur in other
airplanes of the same type and affects flight
safety, a corrective action is required. Thus,
sufficient reason exists to request compliance
with this AD in the indicated time limit.

The MCAI requires you to drill new
drain holes in the elevators, elevators
trim tabs, and ailerons surfaces. You
may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
78 products of U.S. registry. We also
estimate that it will take about 18 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $128 per
product.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $129,324 or $1,658 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-21-15 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-16475; Docket No.
FAA—-2010-0754; Directorate Identifier
2010-CE-039-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model EMB-500
airplanes, serial numbers 50000005 through
50000134, 50000136, 50000137, and

50000139 through 50000165, certificated in
any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been found that certain regions of the
elevators, elevators trim tabs, and ailerons do
not present drain holes to avoid water
accumulation inside of these flight control
surfaces. Internal water accumulation may
lead to flight control surfaces unbalancing
possibly reducing the flutter margins, which
could result in loss of airplane control.

Since this condition may occur in other
airplanes of the same type and affects flight
safety, a corrective action is required. Thus,
sufficient reason exists to request compliance
with this AD in the indicated time limit.

The MCAI requires you to drill new drain
holes in the elevators, elevators trim tabs,
and ailerons surfaces.

Actions and Compliance

(f) Unless already done, within the next 24
calendar months after November 18, 2010
(the effective date of this AD), rework the
elevators, elevators trim tabs, and ailerons
surfaces by drilling additional drain holes in
them following Empresa Brasileira de
Aeronautica S.A. (EMBRAER) Service
Bulletin 500-57—-0001, dated April 28, 2010.

FAA AD Differences

Note: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:
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(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—-4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Agéncia Nacional de
Aviagao Givil—Brazil (ANAC), AD No.:
2010-07-01, dated August 9, 2010; and
Empresa Brasileira de Aerondutica S.A.
(EMBRAER) Service Bulletin 500-57-0001,
dated April 28, 2010, for related information.

Material Incorporated by Reference

(i) You must use Empresa Brasileira de
Aeronautica S.A. (EMBRAER) Service
Bulletin 500-57-0001, dated April 28, 2010,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact EMBRAER Empresa
Brasileira de Aeronautica S.A., Phenom
Maintenance Support, Av. Brig. Farina Lima,
2170, Sao Jose dos Campos—SP, CEP: 12227—
901—PO Box: 38/2, BRASIL, telephone: ++55
12 3927-5383; fax: ++55 12 3927-2610;
E-mail: reliability.executive@embraer.com.br;
Internet: http://www.embraer.com.br.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on
September 30, 2010.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25283 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0969; Directorate
Identifier 2009-SW-62-AD; Amendment 39—
16461; AD 2010-21-01]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France (Eurocopter) Model AS350B,
BA, B1, B2, B3, D, AS355E, F, F1, F2,
and N Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
specified Eurocopter model helicopters.
This AD results from a mandatory
continuing airworthiness information
(MCAI) AD issued by the European
Aviation Safety Agency (EASA), which
is the Technical Agent for the Member
States of the European Community. The
MCAI AD states that the AD is issued
following a report of a crack discovered
in the area of the center cross-member
at station X 2325, at the attachment
point of the yaw channel ball-type
control sheath stop, of a Model AS355N
helicopter fitted with the collective-to-
yaw control coupling. Investigations
revealed that the helicopter did not have
the structural doublers, which are
combined with the collective-to-yaw
control coupling installation. Repetitive
loads on the non-modified cross-
member may cause it to crack. A crack
can reduce the yaw control travel. This
AD requires actions that are intended to
prevent reduced yaw control and
subsequent loss of control of the
helicopter.

DATES: This AD becomes effective on
October 29, 2010.

The incorporation by reference of
certain publications is approved by the
Director of the Federal Register as of
October 29, 2010.

We must receive comments on this
AD by December 13, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting your
comments electronically.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this AD from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053—4005,
telephone (800) 232-0323, fax (972)
641-3510.

Examining the Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is
stated in the ADDRESSES section of this
AD. Comments will be available in the
AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer, FAA,
Rotorcraft Directorate, Regulations and
Policy Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5130, fax (817) 222—5961.

SUPPLEMENTARY INFORMATION:

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Community, has issued Emergency AD
No. 2007-0139-E, dated May 15, 2007
(corrected May 23, 2007), to correct an
unsafe condition for these French-
certificated helicopters. The MCAI AD
states that the AD is issued following
one report of a crack discovered in the
area of the center cross-member at
station X 2325, at the attachment point
of the yaw channel ball-type control
sheath stop, of an AS355N helicopter
with the collective-to-yaw control
coupling. Investigations revealed that
the helicopter did not have the
structural doublers, which are combined
with the collective-to-yaw control
coupling installation. Repetitive loads
on the non-modified cross-member may
cause it to crack. A crack can reduce the
yaw control travel.
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You may obtain further information
by examining the MCAI AD and any
related service information in the AD
docket.

Related Service Information

Eurocopter has issued an Emergency
Alert Service Bulletin (EASB), dated
April 11, 2007, that contains 3 different
numbers (Nos. 53.00.37, 53.00.11, and
53.00.23) for Eurocopter Model 350,
355, 550, and 555 helicopters. EASB No.
53.00.37 relates to 2 Model 350 (350 BB
and 350 L1) helicopters that are not
type-certificated in the United States.
EASB No. 53.00.11 relates to 4 Model
550 and 6 Model 555 military
helicopters that are not type-certificated
in the United States. The actions
described in the MCAI AD are intended
to correct the same unsafe condition as
that identified in the service
information.

FAA'’s Evaluation and Unsafe Condition
Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with this State of Design,
EASA, their Technical Agent, has
notified us of the unsafe condition
described in the MCAI AD and service
information. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment.
However, we invite you to send us any
written data, views, or arguments
concerning this AD. Send your
comments to an address listed under the
ADDRESSES section of this AD. Include
“Docket No. FAA-2010-0969;
Directorate Identifier 2009—-SW-62—AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Differences Between This AD and the
MCAI AD

This AD differs from the MCAI AD as
follows:

e We use the word “inspect” to
describe the actions required by an
inspector versus the word “check,”
which is how we describe the actions
allowed by a pilot.

e We refer to the compliance time as
“hours time-in-service (TIS)” rather than
“flying hours.”

¢ We do not include the military
model helicopters in the applicability.

Costs of Compliance

We estimate that this AD will affect
about 725 helicopters of U.S. registry.
We also estimate that it will take about
1 work-hour per helicopter to inspect
for the presence of the center cross
member and doublers under the cabin
floor and determine whether there is a
crack in the center cross member. The
average labor rate is $85 per work-hour.
Required parts will cost about $150 per
helicopter. Based on these figures, we
estimate the cost of the AD on U.S.
operators is $189,135, assuming 7
helicopters have cracks and require an
additional 8 work-hours of repair labor
and $2,000 in repair design and parts.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. We find that the risk to the flying
public justifies waiving notice and
comment prior to adoption of this rule
because of the short compliance time,
within 10 hours TIS or 1 month,
whichever occurs first, to inspect for the
presence of the cross-member at station
X 2165 and the doublers at X 2325 and
Y 269 and installing them within 55
hours TIS if they are missing. Therefore,
we have determined that notice and
opportunity for public comment before
issuing this AD are impracticable and
that good cause exists for making this
amendment effective in fewer than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment.
However, we invite you to send us any
written data, views, or arguments
concerning this AD. Send your
comments to an address listed under the
ADDRESSES section of this AD. Include
“Docket No. FAA-2010-0969;
Directorate Identifier 2009-SW-62—-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,

environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
product(s) identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Therefore, I certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-21-01 Eurocopter France:
Amendment 39-16461. Docket No.
FAA-2010-0969; Directorate Identifier
2009-SW-62—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective on October 29, 2010.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Eurocopter France
Model AS350B, BA, B1, B2, B3, D, AS355E,

F, F1, F2, and N helicopters, certificated in
any category.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) AD states
that AD is issued following one report of a
crack discovered in the area of the center
cross-member at station X 2325, at the
attachment point of the yaw channel ball-
type control sheath stop of an AS355N
helicopter with the collective-to-yaw control
coupling. Investigations revealed that the
helicopter did not have the structural
doublers installed, which are combined with
the collective-to-yaw control coupling
installation. Repetitive loads on the non-
modified cross-member may cause it to crack.
A crack can reduce the yaw control travel.
The AD requires actions that are intended to
prevent reduced yaw control and subsequent
loss of control of the helicopter.

Actions and Compliance

(e) Within 10 hours time-in-service (TIS) or
within 1 month, whichever occurs first,
unless already done, determine whether the
cross-member (numbered “1”) at station X
2165 and the two doublers (numbered “2”
and “3”) at stations X 2325 and Y 269 are
installed as shown in Figure 1 of Eurocoper
Emergency Alert Service Bulletin (EASB) No.
53.00.37, dated April 11, 2007 (EASB
53.00.37), for the Model AS350 helicopters
and EASB No. 53.00.23, dated April 11, 2007
(EASB 53.00.23), for the Model AS355
helicopters.

Note: The one Eurocopter EASB contains 3
different numbers (Nos. 53.00.37, 53.00.11,
and 53.00.23) for 4 different Eurocopter
model helicopters. EASB 53.00.37 relates to
2 Model 350 (350 BB and 350 L1) helicopters
that are not type-certificated in the United

States; and EASB No. 53.00.11 relates to 4
Model 550 and 6 Model 555 military
helicopters that are not type-certificated in
the United States.

(f) If the cross-member (numbered “1”) and
doublers (numbered “2” and “3”) are not
installed, before further flight, inspect for a
crack in the center cross-member (numbered
“4”) in the area around the attachment point
of the tail rotor directional ball-type control
as shown in Figure 1 of EASB 53.00.37 for
the Model AS350 helicopters or EASB
53.00.23 for the Model AS355 helicopters.

(1) If you find a crack, before further flight,
replace the unairworthy center cross-member
(Numbered “4”) with an airworthy center
cross-member and comply with paragraph (g)
of this AD.

(2) If you do not find a crack, before further
flight, inspect the tail rotor control rigging.

(g) Within 55 hours TIS, install the cross-
member (Numbered “1”) at station X 2165
and the 2 doublers (Numbered “2” and “3”)
at stations X 2325 and Y 269 by following the
Appendix and the referenced Figures 2 and
3 of EASB 53.00.37 for the Model AS350
helicopters and EASB 53.00.23 for the Model
AS355 helicopters.

Differences Between the FAA AD and the
MCAI AD

(h) This AD differs from the MCAI AD as
follows:

(1) We use the word “inspect” to describe
the actions required by an inspector versus
the word “check,” which is how we describe
the actions allowed by a pilot.

(2) We refer to the compliance time as
hours TIS rather than flying hours.

(3) We do not include the military model
helicopters.

Other Information

(i) Alternative Methods of Compliance
(AMOCs): The Manager, Safety Management
Group, Rotorcraft Directorate, FAA, ATTN:
Gary Roach, Aviation Safety Engineer, 2601
Meacham Blvd., Fort Worth, Texas 76137,
telephone (817) 222-5130, fax (817) 222—
5961, has the authority to approve AMOCs
for this AD, if requested, using the
procedures found in 14 CFR 39.19.

Related Information

(j) EASA Emergency AD No. 2007-0139-E,
dated May 15, 2007 (corrected May 23, 2007),
contains related information.

Joint Aircraft System/Component (JASC)
Code

(k) The JASC Code is 5320—Fuselage Misc.
Structure.

Material Incorporated by Reference

(1) You must use the specified portions of
Eurocoper Emergency Alert Service Bulletin
No. 53.00.37 for the AS350 model helicopters
and No. 53.00.23 for the AS355 model
helicopters, both dated April 11, 2007, to do
the actions required.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact American Eurocopter
Corporation, 2701 Forum Drive, Grand

Prairie, Texas 75053—4005, telephone (800)
232-0323, fax (972) 641-3510.

(3) You may review copies at the FAA,
Office of the Regional Counsel, DOT/FAA
Southwest Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Fort Worth, Texas, on September
23, 2010.
Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25273 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0779; Directorate
Identifier 2009-SW-84—-AD; Amendment 39—
16467; AD 2010-21-07]

RIN 2120-AA64
Airworthiness Directives; Eurocopter

France (ECF) Model AS350B3 and
EC130 B4 Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) for the
Eurocopter France Model AS350B3 and
EC130 B4 helicopters. This amendment
is prompted by a mandatory continuing
airworthiness information (MCAI) AD
issued by the European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community. The MCAI AD
states that a dormant failure of one of
the two contactors 53Ka or 53Kb can
occur following certain modifications.
Failure of a contactor can prevent
switching from “IDLE” mode to
“FLIGHT” mode during autorotation
training making it impossible to execute
a power recovery and compelling the
pilot to continue the autorotation to the
ground. This condition, if not corrected,
can lead to an unintended touchdown to
the ground during a practice
autorotation at a flight-idle power
setting, damage to the helicopter, and
injury to the occupants.
DATES: Effective November 18, 2010.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
18, 2010.
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ADDRESSES: You may get the service
information identified in this AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (800) 232-0323,
fax (972) 641-3710, or at http://
www.eurocopter.com.

Examining the Docket: You may
examine the docket that contains this
AD, any comments, and other
information on the Internet at http://
www.regulations.gov or at the Docket
Operations office, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
DOT/FAA Southwest Region, Rotorcraft
Directorate, Safety Management Group,
ASW-112, Ed Cuevas, Aviation Safety
Engineer, 2601 Meacham Blvd., Fort
Worth, Texas 76137; telephone: 817—
222-5135; fax: 817—222-5961.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a Notice of Proposed
Rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to ECF Model AS350B3 and
EC130 B4 helicopters on August 3,
2010. That NPRM was published in the
Federal Register on August 11, 2010 (75
FR 48615). That NPRM proposed to
require inspecting the pilot’s and co-
pilot’s throttle twist for proper operation
of the contactors, which provide for
changes between the “IDLE” and
“FLIGHT” positions of the throttle twist
grip control.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD No.
2009-0256, dated December 2, 2009, to
correct an unsafe condition for the ECF
Model AS350B3 and EC130 B4
helicopters. EASA advises that analysis
shows a dormant failure of one of the
two contactors 53Ka or 53Kb can occur
following the modification of the Model
AS350B3 by MOD 073254 and
modification of the Model EC130 B4 by
MOD 073773. Failure of a contactor can
prevent switching from “IDLE” mode to
“FLIGHT” mode during autorotation
training making it impossible to execute
a power recovery and compelling the
pilot to continue the autorotation to the
ground. This condition, if not corrected,
can lead to an unintended touchdown to
the ground during a practice
autorotation at a flight-idle power
setting, damage to the helicopter, and
injury to the occupants.

Related Service Information

ECF has issued Alert Service Bulletin
(ASB) No. 05.00.61 for the Model
AS350B3 helicopters and ASB No.
05A009 for the EC130 B4 helicopters.
Both ASBs are dated November 16,
2009. Both ASBs specify a functional
check of the two contactors 53Ka and
53Kb, which are used to switch from
“IDLE” to “FLIGHT” mode or vice versa.
The ASBs also specify repetitive
checking of the contactors for correct
opening and closing to detect this
dormant failure. ECF states that it will
be preparing a modification, which will
cancel the ASBs, in the very near future.
Once the manufacturer develops
corrective terminating actions, we
anticipate further rulemaking.

FAA’s Evaluation and Unsafe Condition
Determination

These products have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, their
technical representative, has notified us
of the unsafe condition described in the
EASA AD. We are issuing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs.

Differences Between this AD and the
MCAI AD

We refer to flying hours as hours time-
in-service (TIS). Also, we refer to
maintenance actions as inspections
rather than checks.

Comments

By publishing the NPRM, we gave the
public an opportunity to participate in
developing this AD. However, we
received no comments on the NPRM or
on our determination of the cost to the
public. Therefore, based on our review
and evaluation of the available data, we
have determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
about 116 of the Model EC130 B4
helicopters and 231 of the Model
AS350B3 helicopters for a total of 347
helicopters of U.S. registry. We also
estimate that it will take about 0.5 work-
hour per helicopter to inspect and about
0.5 work-hour per helicopter to replace
a micro-switch. The average labor rate is
$85 per work-hour. Required parts cost
about $538 for the T3933-3
microswitch. Based on these figures, we
estimate that the cost of this AD on U.S.

operators is $21,714, assuming 4
microswitches are replaced on the
Model EC130 B4 helicopters and 8
microswitches are replaced on the
Model AS350B3 helicopters.
Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. We prepared an
economic evaluation of the estimated
costs to comply with this AD. See the
AD docket to examine the economic
evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
a new airworthiness directive to read as
follows:

2010-21-07 Eurocopter France:
Amendment 39-16467; Docket No.
FAA—-2010-0779; Directorate Identifier
2009-SW-84—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective on November 18, 2010.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to Model AS350B3 and
EC130 B4 helicopters, certificated in any
category, with the ARRIEL 2B1 engine with
the two-channel Full Authority Digital
Engine Control (FADEC), and with new twist
grip modification (MOD) 073254 for the
Model AS350B3 helicopter or MOD 073773
for the Model EC130 B4 helicopter, installed.

Reason

(d) The mandatory continuing
airworthiness information (MCAI) AD states
that analysis shows a “dormant failure” of
one of the two contactors, 53Ka or 53Kb, can
occur following the introduction of MOD
073254 or MOD 073773. Failure of a
contactor can prevent switching from “IDLE”
mode to “FLIGHT” mode during autorotation
training making it impossible to recover from
the practice autorotation and compelling the
pilot to continue the autorotation to the
ground. This condition, if not corrected, can
lead to an unintended touchdown to the
ground at a flight-idle power setting during
a practice autorotation, damage to the
helicopter, and injury to the occupants.

Actions and Compliance

(e) Before the next practice autorotation or
on or before 100 hours time-in-service (TIS),
whichever occurs first, unless accomplished
previously, and thereafter at intervals not to
exceed 600 hours TIS:

(1) Inspect for the proper operation of
contactors 53Ka and 53Kb by rotating the
pilot and co-pilot throttle twist grip controls
between the “IDLE” and “FLIGHT” position in
accordance with the Accomplishment
Instructions, paragraph 2.B.2, of Eurocopter
Alert Service Bulletin (ASB) No. 05.00.61,
dated November 16, 2009, for the Model
AS350B3 helicopters or ASB No. 05A009,
dated November 16, 2009, for the Model
EC130 B4 helicopters, as appropriate for your
model helicopter.

(2) Test the pilot and co-pilot throttle twist
grip controls for proper functioning. If the
throttle twist grip controls are not
functioning properly, repair the controls.

Differences Between This AD and the MCAI
AD

(f) We refer to flight hours as hours TIS.
Also, we refer to maintenance actions as
inspections rather than checks. Finally,

Other Information

(g) Alternative Methods of Compliance
(AMOCs): The Manager, Safety Management
Group, ATTN: DOT/FAA Southwest Region,
Ed Cuevas, ASW—-112, Aviation Safety
Engineer, Rotorcraft Directorate, Safety
Management Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone (817)
222-5355, fax (817) 222-5961, has the
authority to approve AMOCs for this AD, if
requested, using the procedures found in 14
CFR 39.19.

Related Information

(h) MCAI AD No. 2009-0256, dated
December 2, 2009, contains related
information.

Joint Aircraft System/Component (JASC)
Code

(i) The JASC Code is 7697: Engine Control
System Wiring.

Material Incorporated by Reference

(j) You must use Eurocopter Alert Service
Bulletin ASB No. 05.00.61 or 05A009, both
dated November 16, 2009, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, Texas 75053—4005, telephone (800)
232-0323, fax (972) 641-3710, or at http://
www.eurocopter.com.

(3) You may review copies at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Fort Worth, Texas, on September
29, 2010.
Kim Smith,
Manager, Rotorcraft Directorate, Aircraft
Certification Service
[FR Doc. 2010-25270 Filed 10-13-10; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1229; Directorate
Identifier 2009-NM-106—-AD; Amendment
39-16471; AD 2010-21-11]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A specific batch of nose landing gear (NLG)
and NLG door selector valves, part number
(P/N) 601R75146—1 (Kaiser Fluid
Technologies P/N 750006000), may have had
their end caps incorrectly lock-wired and/or
incorrectly torqued during assembly. This
condition can lead to the end cap backing off,
with consequent damage to a seal and
internal leakage within the valve.
Subsequently, if electrical power is
transferred or removed from the aircraft
before the NLG safety pin is installed, any
pressure, including residual pressure, in the
No. 3 hydraulic system can result in an
uncommanded NLG retraction and/or
uncommanded opening of the NLG doors.
There have been six cases reported on
CL[-]1600—-2B19 aircraft, one of which resulted
in the collapse of the NLG at the departure
gate.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 18, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 18, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,


http://www.archives.gov/federal-register/cfr/ibr-locations.html
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Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 5, 2010 (75 FR 258).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

A specific batch of nose landing gear (NLG)
and NLG door selector valves, part number
(P/N) 601R75146—1 (Kaiser Fluid
Technologies P/N 750006000), may have had
their end caps incorrectly lock-wired and/or
incorrectly torqued during assembly. This
condition can lead to the end cap backing off,
with consequent damage to a seal and
internal leakage within the valve.
Subsequently, if electrical power is
transferred or removed from the aircraft
before the NLG safety pin is installed, any
pressure, including residual pressure, in the
No. 3 hydraulic system can result in an
uncommanded NLG retraction and/or
uncommanded opening of the NLG doors.
There have been six cases reported on
CL[-]1600—-2B19 aircraft, one of which resulted
in the collapse of the NLG at the departure
gate.

This [Canadian] directive mandates [an
inspection of the NLG and NLG selector
valves to determine the serial number and
marking of the part and] a check [to
determine the torque value and correct
lockwire installation] of the [affected] NLG
and NLG door selector valves installed on all
aircraft in the Applicability section * * *.
Depending on the results, replacement,
rework and/or additional identification of the
valves may be required.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request for Model Designation
Consistency

Comair, Inc. states that in the NPRM,
the Summary, Discussion, and
paragraph (e), refer to the airplanes as
Model “CL600-2B19” instead of “CL—
600-2B19.”

From this comment, we infer that
Comair, Inc. requests that we revise the
identified sections of the NPRM for
model designation consistency. In the
Summary, Discussion, and paragraph (e)
of this AD, we are quoting from
Canadian Airworthiness Directive CF—

2009-19, dated April 29, 2009.
However, for clarity, we have made the
change to “CL[-]600—2B19” in the
specified sections of this AD.

Request To Revise Proposed Costs of
Compliance

Air Wisconsin Airlines states that the
Costs of Compliance section of the
NPRM indicates only the number of
affected airplanes and does not take into
consideration that there are two units
installed on each airplane, making it a
total of 1,304 affected components.

From these statements we infer that
Air Wisconsin Airlines is requesting
that we revise the Costs of Compliance
section of the AD to include the actual
number of affected valves. We agree
with Air Wisconsin Airlines that the
Costs of Compliance needs to be revised
to include the cost for both the selector
valve of the NLG and the door selector
valve. We have revised the cost of parts
to $80 to reflect 2 valves per product
($40 per valve). For clarification, the
term “affected product” in the Costs of
Compliance section of this AD refers to
the affected number of airplanes of U.S.
registry.

Request for Credit for Compliance With
Bombardier Service Bulletin 601R-32-
090

Air Wisconsin Airlines states that the
problem of the door selector valves of
the NLG having their end caps
incorrectly lock-wired and/or
incorrectly torqued during assembly
first came to its attention through
Bombardier Service Bulletin 601R-32—
090. Air Wisconsin Airlines states that
Bombardier Service Bulletin 601R-32—
104, dated March 3, 2009, was issued to
supersede Bombardier Service Bulletin
601R—-32—-090 to expand the effectivity
of the campaign. Air Wisconsin Airlines
states that the proposed AD should give
credit for those valves that have already
complied with Bombardier Service
Bulletin 601R-32—-090.

We agree with Air Wisconsin Airlines
request to receive credit for actions
completed in accordance with
Bombardier Service Bulletin 601R-32—
090, Revision B, dated December 12,
2006; and Revision C, dated March 3,
2009. We have added new paragraph
(f)(4) accordingly.

Request To Revise the Applicability

Air Wisconsin Airlines requests that
we revise the applicability in paragraph
(c) of the proposed AD to “NLG and
NLG selector valves, P/N 750006000
(601R75146—1) identified in Bombardier
S/B 601R-32-104 dated March 3, 2009
when installed on Bombardier * * *
Model CL-600-2B19 * * * airplanes

* * *”The commenter provides no
justification for this requested change.

We disagree with Air Wisconsin
Airlines’ request to revise the
applicability in paragraph (c) of this AD.
We have determined that identifying
each airplane by serial number and not
by the valve serial number is the best
way to control the airworthiness of the
fleet and to ensure compliance with the
AD.

According to general FAA policy, if
an unsafe condition results from the
installation of a particular component in
only one particular make and model of
airplane, the AD should apply to the
airplane model, not the component. The
reason for this is simple: If the AD
applies to the airplane model equipped
with the item, operators of those
airplanes will be notified directly of the
unsafe condition and the action
required to correct it. While we assume
that operators can identify the airplane
models they operate, they may not be
aware of specific items installed on the
airplanes. Therefore, specifying the
airplane models in the applicability as
the subject of the AD prevents an
operator’s “unknowing failure to
comply” with the AD. We recognize that
an unsafe condition may exist in an
item that is installed in many different
airplanes. In that case, we consider it
impractical to issue an AD against each
airplane; in fact, many times, the exact
models and numbers of airplanes on
which the item is installed may be
unknown. Therefore, in those situations,
the AD would apply to the item and
usually indicates that the item is known
to be “installed on, but not limited to,”
various airplane models. We have not
changed the AD in this regard.

Request To Extend the Compliance
Time for the Inspection

Air Wisconsin Airlines requests that
we extend the compliance time for the
inspection in the NPRM. Air Wisconsin
Airlines states that the problem of the
door selector valves of the NLG having
their end caps incorrectly lock-wired
and/or incorrectly torqued during
assembly first came to its attention in
2003 through Bombardier Service
Bulletin 601R-32—-090, which affected
645 units. Air Wisconsin Airlines also
states that Bombardier Service Bulletin
601R-32-104, dated March 3, 2009,
expanded the effectivity to include
2,126 units. Air Wisconsin Airlines
states that it has been working on this
issue and it has a substantial number of
valves in compliance, but since this
issue has been around for almost 7 years
without any regulatory influence, the
short compliance time of within 1,600
flight hours or 18 months after the
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effective date of this AD, whichever
occurs first, cannot be justified. Air
Wisconsin Airlines states that a longer
compliance window should be given
considering the number of units affected
and the insufficient amount of spares
available to ensure compliance within
the time provided by a directive.

We disagree with Air Wisconsin
Airlines’ request to extend the
compliance time for the inspection. In
developing an appropriate compliance
time for the inspection, we considered
the safety implications, parts
availability, and normal maintenance
schedules for the timely
accomplishment of the modification.
We have determined that the
compliance time will ensure an
acceptable level of safety and allow the
modification to be done during
scheduled maintenance intervals for
most affected operators. In addition,
Bombardier, Inc. recommends a
compliance time of 1,600 flight hours or
18 months. We have determined that an
adequate supply of valves is available in
order for operators to accomplish the
required actions within the compliance
time specified in this AD. However,
operators may apply for an alternative
method of compliance (AMOC) in
accordance with the provisions
specified in paragraph (g)(1) of this AD.
We have not changed the AD in this
regard.

Requests To Allow Review of
Maintenance Records in Lieu of
Inspection

Comair, Inc. and Air Wisconsin
Airlines request that a review of
airplane maintenance records be
acceptable in lieu of an inspection to
determine serial number and
identification markings of the selector
valve. Air Wisconsin Airlines states that
a records check is sufficient to locate
valves requiring inspection.

We agree with the commenters’
request that a review of airplane
maintenance records is acceptable for
determining the serial number and
identification markings of the selector
valve. We have changed paragraph (f)(1)
of this AD to allow a review of
maintenance records in lieu of the
inspection required by that paragraph.

Request To Clarify Paragraph (f)(2) of
the NPRM

Comair, Inc. proposes revised
wording for paragraph (f)(2) of the
NPRM. The suggested wording clarifies
that either the selector valve of the NLG
or the door selector valve could have
certain serial numbers or identified
markings since paragraph (f)(2)
identifies both valves.

We agree with Comair, Inc. that the
suggested wording is more accurate. We
have revised paragraph (f)(2) of this AD
as suggested.

Request To Remove Compliance Time
of Before Further Flight From
Paragraph (f)(3) of the NPRM

Comair, Inc. and Air Wisconsin
Airlines request that the compliance
time of, “before further flight,” be
removed from paragraph (f)(3) of the
NPRM.

Air Wisconsin Airlines states that the
compliance time of “before further
flight” specified in paragraph (f)(3) of
the NPRM is not in Canadian
Airworthiness Directive CF-2009-19,
dated April 29, 2009, or in any of the
service information listed in that
Canadian AD. Air Wisconsin Airlines
also states that there does not appear to
be enough time and available spare
parts in order to do the inspections,
remove all the affected serial numbers
which fail the test, and send them to the
vendor for repair.

Comair, Inc. states that a compliance
time of “before further flight” seems
contrary or restrictive when the actions
specified in paragraph (f)(1) of the
NPRM are done. Comair Inc. states that
it has already performed a records
review and determined which valves
have a serial number range specified in
Bombardier Service Bulletin 601R-32—
104, dated March 3, 2009, and which
valves do not have a suffix “I” or
“SB750006000—1” marking, as
documented on FAA Form 8130-3.
Comair, Inc. also states that a
compliance time of “before further
flight” would require it to ground its
airplanes on the effective date of the
final rule because it has already
determined which valves require action.

We partially agree with the
commenters. We agree that there could
be a misunderstanding in reading this
AD based on the understanding that
paragraph (f)(3) of this AD is a stand-
alone paragraph. However, we disagree
with Comair Inc.’s statement that the
compliance time of “before further
flight” would require Comair Inc. to
ground its airplanes. The intent of this
AD is to permit operators to do the
identification check within the specified
compliance time of “within 1,600 flight
hours or 18 months after the effective
date of this AD, whichever occurs first.”
We have revised paragraph (f)(3) of this
AD for clarity. In addition, operators
may apply for an AMOC in accordance
with the provisions specified in
paragraph (g)(1) of this AD.

Request To Eliminate Ink Stamping of
the Valve

Air Wisconsin Airlines states that the
requirement in Tactair Service Bulletin
SB750006000-1, Revision E, dated July
31, 2008 (which was referred to in
Bombardier Service Bulletin 601R-32—
104, dated March 3, 2009, as an
additional source of guidance), includes
an instruction to ink stamp the service
bulletin number on the valve. Air
Wisconsin states that this action does
not provide an added level of safety,
and that this would only lead to
confusion, and a meaningless issue of
non-compliance should the marking
ever become eradicated. Air Wisconsin
also states that it is unnecessary to mark
the valve.

From these statements, we infer that
Air Wisconsin Airlines is requesting
that we revise the AD to eliminate
unnecessary part markings. We disagree.
Valves that are not inked-stamped must
be inspected to fulfill the requirements
of this AD. An ink-stamped valve
demonstrates that the valve has been
inspected and modified. We have not
made changes to this AD in this regard.

Explanation of Change Made To This
AD

We have revised this AD to identify
the legal name of the manufacturer as
published in the most recent type
certificate data sheet for the affected
airplane models.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.



Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/Rules and Regulations

63057

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

We estimate that this AD will affect
652 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $80 per
product (2 valves per product/$40 per
valve). Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $107,580, or
$165 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-21-11 Bombardier, Inc.: Amendment
39-16471. Docket No. FAA-2009-1229;
Directorate Identifier 2009-NM—-106—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model CL-600-2B19 (Regional Jet Series 100
& 440) airplanes, serial numbers 7003 and
subsequent; certificated in any category.
Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

A specific batch of nose landing gear (NLG)
and NLG door selector valves, part number
(P/N) 601R75146-1 (Kaiser Fluid
Technologies P/N 750006000), may have had
their end caps incorrectly lock-wired and/or
incorrectly torqued during assembly. This
condition can lead to the end cap backing off,
with consequent damage to a seal and
internal leakage within the valve.
Subsequently, if electrical power is
transferred or removed from the aircraft
before the NLG safety pin is installed, any
pressure, including residual pressure, in the
No. 3 hydraulic system can result in an
uncommanded NLG retraction and/or
uncommanded opening of the NLG doors.
There have been six cases reported on
CL[-]1600-2B19 aircraft, one of which resulted
in the collapse of the NLG at the departure
gate.

This [Canadian] directive mandates [an
inspection of the NLG and NLG selector
valves to determine the serial number and
marking of the part and] a check [to
determine the torque value and correct
lockwire installation] of the [affected] NLG
and NLG door selector valves installed on all
aircraft in the Applicability section * * *.
Depending on the results, replacement,
rework and/or additional identification of the
valves may be required.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 1,600 flight hours or 18 months
after the effective date of this AD, whichever
occurs first: Do an inspection to determine
the serial number and identification
markings on the selector valve of the NLG
and the door selector valve of the NLG, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
601R-32-104, dated March 3, 2009. A review
of airplane maintenance records is acceptable
in lieu of this inspection if the serial number
and identification markings of the selector
valve and the door selector valve can be
conclusively determined from that review.

(2) For any airplane having either the
selector valve of the NLG or the door selector
valve of the NLG that have a serial number
outside the range 0001 through 2126
inclusive, suffix “T” identification, or
“SB750006000—1” marking, no further action
is required for that valve.

(3) If, during any inspection required by
paragraph (f)(1) of this AD, any selector valve
of the NLG or any door selector valve of the
NLG is found that does not have any serial
number or identification marking specified in
paragraph (f)(2) of this AD: Before further
flight after doing the inspection required by
paragraph (f)(1) of this AD, inspect to
determine the torque value and correct
lockwire installation of the valve, and modify
(replace, rework, or re-identify) the valve, as
applicable, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 601R—32-104, dated March
3, 2009.

(4) For airplanes having part number (P/N)
601R75146—1 (Tactair P/N 750006000), serial
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number 001 thru 0767: Modification of the
valve accomplished before the effective date
of this AD in accordance with Bombardier
Service Bulletin 601R—-32—-090, Revision B,
dated December 12, 2006; and Bombardier
Service Bulletin Revision C, dated March 3,
2009; are considered acceptable for
compliance with the requirements of this AD
for that valve.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7300; fax (516)
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2009-19, dated April 29, 2009;
and Bombardier Service Bulletin 601R-32—
104, dated March 3, 2009; for related
information.

Material Incorporated by Reference

(i) You must use Bombardier Service
Bulletin 601R-32-104, dated March 3, 2009,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information under 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on
September 29, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25458 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0734 Directorate
Identifier 2010—CE-036—AD; Amendment
39-16474; AD 2010-21-14]

RIN 2120-AA64

Airworthiness Directives; PIAGGIO
AERO INDUSTRIES S.p.A Model
PIAGGIO P-180 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Due to a manufacturing error, some rivets,
required by drawings, were not installed in
the joints between two ceiling beams and the
rear pressurized bulkhead.

If left uncorrected, long term fatigue stress
could locally weaken the structure,
compromising the fuselage structural
integrity.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 18, 2010.

On November 18, 2010, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sarjapur Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4145; fax: (816) 329—4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 23, 2010 (75 FR 43105).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCATI states:

Due to a manufacturing error, some rivets,
required by drawings, were not installed in
the joints between two ceiling beams and the
rear pressurized bulkhead.

If left uncorrected, long term fatigue stress
could locally weaken the structure,
compromising the fuselage structural
integrity.

This AD requires the accomplishment of
Piaggio Aero Industries (PAI) Service
Bulletin (SB) 80-0268 original issue, which
contains instructions to rework the affected
area, thus restoring the fuselage design
strength as well as the fatigue specifications
of the structure.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
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provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 6
products of U.S. registry. We also
estimate that it will take about 30 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $100 per
product.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $15,900 or $2,650 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2010-21-14 PIAGGIO AERO INDUSTRIES
S.p.A: Amendment 39-16474; Docket
No. FAA-2010-0734; Directorate
Identifier 2010-CE-036—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to PIAGGIO AERO
INDUSTRIES S.p.A Model PIAGGIO P-180

airplanes, serial numbers 1166 through 1175,
certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Due to a manufacturing error, some rivets,
required by drawings, were not installed in
the joints between two ceiling beams and the
rear pressurized bulkhead.

If left uncorrected, long term fatigue stress
could locally weaken the structure,

compromising the fuselage structural
integrity.

This AD requires the accomplishment of
Piaggio Aero Industries (PAI) Service
Bulletin (SB) 80-0268 original issue, which
contains instructions to rework the affected
area, thus restoring the fuselage design
strength as well as the fatigue specifications
of the structure.

Actions and Compliance

(f) Unless already done, within 200 hours
time-in-service (TIS) after November 18, 2010
(the effective date of this AD), replace the
rivets of the joint brackets on the right-hand
and left-hand beam with “Hi-Lok” fasteners,
following the accomplishment instructions of
PIAGGIO AERO INDUSTRIES S.p.A. Service
Bulletin (Mandatory) N.: 80-0268, REV. 0,
dated December 18, 2008.

FAA AD Differences

Note: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Sarjapur Nagarajan, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4145; fax: (816)
329-4090; e-mail:
sarjapur.nagarajan@faa.gov. Before using any
approved AMOC on any airplane to which
the AMOC applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No.: 2010-0126,
dated June 23, 2010; and PIAGGIO AERO
INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N.: 80-0268, REV. 0, dated
December 18, 2008, for related information.

Material Incorporated by Reference

(i) You must use PIAGGIO AERO
INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N.: 80-0268, REV. 0, dated
December 18, 2008, to do the actions
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required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Piaggio Aero Industries
S.p.a., Via Cibrario, 4-16154 Genoa, Italy;
phone: +39 010 6481 353; fax: +39 010 6481
881; e-mail: airworthiness@piaggioaero.it;
Internet: http://www.piaggioaero.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on
September 30, 2010.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25284 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0737; Directorate
Identifier 2010-CE—-037-AD; Amendment
39-16468; AD 2010-21-08]

RIN 2120-AA64

Airworthiness Directives; PIAGGIO
AERO INDUSTRIES S.p.A. Model
PIAGGIO P-180 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Some cases of failure of engine oil
dipsticks, installed on Pratt & Whitney
Canada (P&WC) PT6A66 and PT6A66B
engines, were detected on P.180 aeroplanes;
such failures, due to moisture penetration

into the dipstick and subsequent corrosion,
can cause incorrect reading of the engine oil
low level on the Refuel/Ground Test Panel.

If left uncorrected, this situation
could lead to in-flight engine failure(s).
We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 18, 2010.

On November 18, 2010, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sarjapur Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4145; fax: (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 23, 2010 (75 FR 43095).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

Some cases of failure of engine oil
dipsticks, installed on Pratt & Whitney
Canada (P&WC) PT6A66 and PT6A66B
engines, were detected on P.180 aeroplanes;
such failures, due to moisture penetration
into the dipstick and subsequent corrosion,
can cause incorrect reading of the engine oil
low level on the Refuel/Ground Test Panel.

If left uncorrected, this situation
could lead to in-flight engine failure(s).

This AD requires:

(1) Repetitive visual checks of the
engine oil levels to prevent an
undetected low level condition;

(2) Repetitive inspections of the oil
dipsticks to detect faulty units;

(3) Replacement of faulty oil dipsticks
or visual checks of the oil level at
reduced not to exceed intervals, until
replacement of faulty units.

The engine TC Holder is currently
developing a modification that will
address the unsafe condition identified
in this AD; once such modification is
developed, approved and available,
further mandatory actions might be
considered.

This Correction is issued to amend
the AD number heading: It was PAD, it
is AD.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
99 products of U.S. registry. We also
estimate that it will take about 2.5 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $21,038 or $212.50 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 1 work-hour and require parts
costing $9,000, for a cost of $9,085 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
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air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-21-08 PIAGGIO AERO INDUSTRIES
S.p.A.: Amendment 39-16468; Docket
No. FAA-2010-0737; Directorate
Identifier 2010—-CE-037-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to PIAGGIO AERO
INDUSTRIES S.p.A. Model PIAGGIO P-180

airplanes, all serial numbers, certificated in
any category.

Subject

(d) Air Transport Association of America
(ATA) Code 79: Engine Oil.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Some cases of failure of engine oil
dipsticks, installed on Pratt & Whitney
Canada (P&WC) PT6A66 and PT6A66B
engines, were detected on P.180 aeroplanes;
such failures, due to moisture penetration
into the dipstick and subsequent corrosion,
can cause incorrect reading of the engine oil
low level on the Refuel/Ground Test Panel.

If left uncorrected, this situation could lead
to in-flight engine failure(s).

This AD requires:

(1) Repetitive visual checks of the engine
oil levels to prevent an undetected low level
condition;

(2) Repetitive inspections of the oil
dipsticks to detect faulty units;

(3) Replacement of faulty oil dipsticks or
visual checks of the oil level at reduced not
to exceed intervals, until replacement of
faulty units.

The engine TC Holder is currently
developing a modification that will address
the unsafe condition identified in this AD;
once such modification is developed,
approved and available, further mandatory
actions might be considered.

This Correction is issued to amend the AD
number heading: It was PAD, it is AD.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within one month after November 18,
2010 (the effective date of this AD) or within
25 hours time-in-service (TIS) after
November 18, 2010 (the effective date of this
AD), whichever occurs first, and repetitively
thereafter at intervals not to exceed one
month or 25 hours TIS, whichever occurs
first, do the following in both engines:

(i) Visually check the oil level following
the Accomplishment Instructions, Part A, of
PIAGGIO AERO INDUSTRIES S.p.A. Service
Bulletin (Mandatory) N.: 80-0287, Rev. N. 1,
dated March 24, 2010; and

(ii) Do a functional check and inspection
of the dipstick following the
Accomplishment Instructions, Part B and C,

of PIAGGIO AERO INDUSTRIES S.p.A.
Service Bulletin (Mandatory) N.: 80-0287,
Rev. N. 1, dated March 24, 2010.

(2) If, as determined by the inspection in
paragraph (f)(1)(ii) of this AD, the installed
dipsticks are compliant with P&WC Service
Bulletin no. 14383, the repetitive inspections
required in paragraph (f)(1) of this AD may
be done at intervals not to exceed one month
or 50 hours TIS, whichever occurs first.

(3) If a failed dipstick is found during any
functional check required in paragraph
(f)(1)(ii) of this AD, do one of the following;

(i) If a replacement dipstick is available,
replace it before further flight; or

(ii) If a replacement dipstick is not
available, the failed dipstick may be
reinstalled, but, until replacement, the oil
level check specified in paragraph (£)(1)(i) of
this AD must be repetitively done in the
affected engine within 5 hours TIS from the
last check. The repetitive oil level check
interval may be extended to 10 hours TIS
based on oil consumption in accordance with
the Accomplishment Instructions, Part B, of
PIAGGIO AERO INDUSTRIES S.p.A. Service
Bulletin (Mandatory) N.: 80-0287, Rev. N. 1,
dated March 24, 2010.

(4) Replacement of the oil level dipstick
does not terminate the repetitive check
requirements of paragraph (f)(1) of this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Sarjapur Nagarajan, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329-4145; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120 0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No.: 2010 0123,
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dated June 22, 2010; and PIAGGIO AERO
INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N.: 80-0287, Rev. N. 1, dated
March 24, 2010, for related information.

Material Incorporated by Reference

(i) You must use PIAGGIO AERO
INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N.: 80-0287, Rev. N. 1, dated
March 24, 2010, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Piaggio Aero Industries
S.p.A., Via Cibrario, 4-16154 Genoa, Italy;
phone: +39 010 6481 353; fax: +39 010 6481
881; e-mail: tech.support@piaggioaero.it;
Internet: http://www.piaggioaero.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on
September 29, 2010.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25217 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0736; Directorate
Identifier 2010-CE-035-AD; Amendment
39-16469; AD 2010-21-09]

RIN 2120-AA64

Airworthiness Directives; PIAGGIO
AERO INDUSTRIES S.p.A Model
PIAGGIO P-180 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct

an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A damaged fuel heater caused a fuel
leakage in the engine nacelle; investigation
revealed that the damage to the fuel heater
was due to chafing with an oil cooling system
hose.

Piaggio Aero Industries (PAI) issued
Service Bulletin (SB) 80-0175, which was
applicable to all aeroplanes and contained
instructions for a repetitive inspection of the
affected parts and, if necessary, their
replacement and/or for the repositioning of
oil/fuel tubing if minimum clearances were
not found.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
November 18, 2010.

On November 18, 2010, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: S.M.
Nagarajan, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4145; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 23, 2010 (75 FR 43101).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

A damaged fuel heater caused a fuel
leakage in the engine nacelle; investigation
revealed that the damage to the fuel heater
was due to chafing with an oil cooling system
hose.

Piaggio Aero Industries (PAI) issued
Service Bulletin (SB) 80-0175, which was
applicable to all aeroplanes and contained
instructions for a repetitive inspection of the
affected parts and, if necessary, their
replacement and/or for the repositioning of
oil/fuel tubing if minimum clearances were
not found.

ENAC of Italy issued PA 2002-335 to
require the accomplishment of these
corrective actions.

Later on, PAI introduced a new Hose
Assembly (P/N 80-337284-001), which

allows better clearances and removes the
problem of potential interference. PAI issued
SB 80-0175 Revision 1, limiting the
applicability to aeroplanes with the old P/N
installed only and giving instructions for the
replacement with the new Hose Assembly P/
N.

This new AD, which supersedes ENAC
Ttaly PA 2002-335, is issued to grant the
revised applicability and to include an
optional terminating action, which consists
in replacing the Hose Assembly P/N 80—
337276—001 with the new P/N 80-337284—
001.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Request to Clarify Requirement to
Replace Both Flexible Hoses to
Terminate Repetitive Inspections

Carlo Cardu of PIAGGIO AERO
INDUSTRIES S.p.A states that both the
left-hand and right-hand hose assembly,
part number (P/N) 80-337276-001,
must be replaced at the same time with
a new hose assembly, P/N 80-337284—
001, in order to terminate the repetitive
inspection requirement. This
requirement is specified in PIAGGIO
AERO INDUSTRIES S.p.A. Service
Bulletin (Mandatory) N.: 80-0175, Rev.
N. 1, dated May 14, 2010.

The commenter requests clarification
of this requirement in the final rule AD
action.

We agree with the commenter.
Adding this clarification will ensure
that both hose assemblies are replaced
at the same time and will clarify the
intent of the AD issued by the foreign
airworthiness authority and the
manufacturer’s service bulletin.

We are changing the final rule AD
action based on this comment.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
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these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
99 products of U.S. registry. We also
estimate that it will take about 5 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $42,075, or $425 per product.

In addition, we estimate that any
necessary follow-on actions will take
about 32 work-hours and require parts
costing $3,700, for a cost of $6,420 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2010-21-09 PIAGGIO AERO INDUSTRIES
S.p.A: Amendment 39-16469; Docket

No. FAA-2010-0736; Directorate
Identifier 2010-CE-035-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 18, 2010.
Affected ADs

(b) None.
Applicability

(c) This AD applies to PIAGGIO AERO
INDUSTRIES S.p.A. Model PIAGGIO P-180
airplanes, all serial numbers, that are:

(i) Equipped with hose assembly, part
number (P/N) 80-337276-001; and

(ii) Certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 79: Engine Oil.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

A damaged fuel heater caused a fuel
leakage in the engine nacelle; investigation
revealed that the damage to the fuel heater
was due to chafing with an oil cooling system
hose.

Piaggio Aero Industries (PAI) issued
Service Bulletin (SB) 80-0175, which was
applicable to all aeroplanes and contained
instructions for a repetitive inspection of the
affected parts and, if necessary, their
replacement and/or for the repositioning of
oil/fuel tubing if minimum clearances were
not found.

ENAC of Italy issued PA 2002-335 to
require the accomplishment of these
corrective actions.

Later on, PAI introduced a new Hose
Assembly (P/N 80-337284-001), which
allows better clearances and removes the
problem of potential interference. PAI issued
SB 80-0175 Revision 1, limiting the
applicability to aeroplanes with the old P/N
installed only and giving instructions for the
replacement with the new Hose Assembly
P/N.

This new AD, which supersedes ENAC
Italy PA 2002-335, is issued to grant the
revised applicability and to include an
optional terminating action, which consists
in replacing the Hose Assembly P/N 80—
337276-001 with the new P/N 80-337284—
001.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within the next 150 hours time-in-
service (TIS) after the November 18, 2010
(the effective date of this AD) and repetitively
thereafter at intervals not to exceed 165 hours
TIS after the last inspection, inspect the left-
hand (LH) and the right-hand (RH) engine
mounted fuel heater for wear damage and
minimum clearance. Do the inspections
following Part A of the Accomplishment
Instructions in PIAGGIO AERO INDUSTRIES
S.p.A. Service Bulletin (Mandatory) N.: 80—
0175, Rev. N. 1, dated May 14, 2010.

(2) If any wear damage to either the LH or
the RH fuel heater or to the oil cooling
system hose is detected during any
inspection required in paragraph (f)(1) of this
AD, before further flight after the inspection,
replace both hose assembly P/Ns 80-337276—
001 with a new hose assembly P/N 80—
337284-001. Do the replacements following
Part B of the Accomplishment Instructions in
PIAGGIO AERO INDUSTRIES S.p.A. Service
Bulletin (Mandatory) N.: 80-0175, Rev. N. 1,
dated May 14, 2010. Installing both the LH
and the RH hose assembly P/N 80-337284—
001 terminates the repetitive inspections
required in paragraph (f)(1) of this AD.

(3) If no wear damage to the fuel heater or
to the oil cooling system hose is detected, but
insufficient clearance is found during any
inspection required in paragraph (f)(1) of this
AD, within the next 660 hours TIS after the
inspection, replace the LH and RH hose
assembly P/N 80-337276-001 with a new
hose assembly P/N 80-337284—001. Do the
replacements following Part B of the
Accomplishment Instructions in PIAGGIO
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AERO INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N.: 80-0175, Rev. N. 1, dated
May 14, 2010. Installing both the LH and the
RH hose assembly P/N 80-337284—001
terminates the repetitive inspections required
in paragraph (f)(1) of this AD.

(4) You may terminate the repetitive
inspections required in paragraph (f)(1) of
this AD by replacing both the LH and the RH
hose assembly P/Ns 80-337276-001 with a
new hose assembly P/N 80-337284-001 at
any time after the initial inspection required
in paragraph (f)(1) of this AD, as long as no
wear damage to the fuel heater or to the oil
cooling system hose is detected and
sufficient clearance is found.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: S.M. Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4145; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No.: 2010-0125,
dated June 23, 2010; and PIAGGIO AERO
INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N.: 800175, Rev. N. 1, dated
May 14, 2010, for related information.

Material Incorporated by Reference

(i) You must use PIAGGIO AERO
INDUSTRIES S.p.A. Service Bulletin
(Mandatory) N.: 80-0175, Rev. N. 1, dated
May 14, 2010, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Piaggio Aero Industries
S.p.a., Via Cibrario, 4-16154 Genoa, Italy;
phone: +39 010 6481 353; fax: +39 010 6481
881; e-mail: airworthiness@piaggioaero.it;
Internet: http://www.piaggioaero.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on
September 29, 2010.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25215 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0676; Directorate
Identifier 2010-NM-095-AD; Amendment
39-16479; AD 2010-21-19]

RIN 2120-AA64

Airworthiness Directives; Learjet Inc.
Model 45 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
replacing aluminum fire extinguisher
discharge tubes with new, improved
tubes; checking the fire extinguisher
container for certain serial numbers;
replacing fire extinguisher containers
that have affected serial numbers;
inspecting the pressure indicator on
certain fire extinguisher containers for
discrepancies; and performing
corrective action if necessary. This AD
was prompted by a report of accidental
discharge of a fire extinguisher
container and damage to an aluminum
discharge tube. Investigation revealed
that following the discharge an
inaccurate pressure indication, due to
the indicator dial being incorrectly
staked, showed that the container was
fully charged. We are issuing this AD to

prevent inaccurate pressure readings
and subsequent damage to the discharge
tubes during operation, which could
result in failure of the fire extinguisher
system and an uncontained fire in an
emergency situation.

DATES: This AD is effective November
18, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 18, 2010.

ADDRESSES: For service information
identified in this AD, contact Learjet,
Inc., One Learjet Way, Wichita, Kansas
67209-2942; telephone 316-946—2000;
fax 316—-946—2220; e-mail
ac.ict@aero.bombardier.com; Internet
http://www.bombardier.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
James Galstad, Aerospace Engineer,
Systems and Propulsion Branch, ACE-
116W, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4135; fax (316) 946—4107; e-mail
james.galstad@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM was
published in the Federal Register on
July 7, 2010 (75 FR 38941). That NPRM
proposed to require replacing aluminum
fire extinguisher discharge tubes with
new, improved tubes; checking the fire
extinguisher container for certain serial
numbers; replacing fire extinguisher
containers that have affected serial
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numbers; inspecting the pressure
indicator on certain fire extinguisher
containers for discrepancies; and
performing corrective action if
necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 322
airplanes of U.S. registry. We also
estimate that it will take 5 work-hours
per product to comply with this AD.
The average labor rate is $85 per work-
hour. Required parts cost is minimal.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $136,850, or $425 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2010-21-19 Learjet Inc: Amendment 39—
16479; Docket No. FAA-2010-0676;
Directorate Identifier 2010-NM-095—-AD.

Effective Date
(a) This AD is effective November 18, 2010.

Affected ADs
(b) None.

Applicability

(c) This AD applies to Learjet Inc. Model
45 airplanes, certificated in any category; as
identified in Bombardier Service Bulletins
40-26-05 and 45-26-9, both Revision 2, both
dated May 4, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 26: Fire protection.

Unsafe Condition

(e) This AD results from a report of
accidental discharge of a fire extinguisher
container and damage to an aluminum
discharge tube. Investigation revealed that
following the discharge an inaccurate
pressure indication, due to the indicator dial
being incorrectly staked, showed that the
container was fully charged. The Federal
Aviation Administration is issuing this AD to
prevent inaccurate pressure readings and
subsequent damage to the discharge tubes
during operation, which could result in
failure of the fire extinguisher system and an
uncontained fire in an emergency situation.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement, Check, Inspection, Corrective
Action

(g) Within 12 months after the effective
date of this AD: Replace the aluminum fire
extinguisher discharge tubes with new,
improved stainless steel tubes; check the fire
extinguisher container for any serial number
specified in Table 1 of Bombardier Service
Bulletin 40-26—-05 or 45—26—9, both Revision
2, both dated May 4, 2009, as applicable;
replace any containers that have affected
serial numbers, do a weight check of all
containers, including the replacement
container, if applicable; and inspect the
pressure indicator on the containers for
discrepancies; by doing all applicable actions
in accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
40-26-05 or 45—26—9, both Revision 2, both
dated May 4, 2009; as applicable. If any
discrepancy is found, replace the container
before further flight in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 40-26-05 or 45-26-9, both
Revision 2, both dated May 4, 2009; as
applicable.

(h) Actions done before the effective date
of this AD in accordance with the applicable
service information listed in Table 1 of this
AD are acceptable for compliance with the
corresponding requirements in paragraph (g)
of this AD.

TABLE 1—CREDIT FOR ACTIONS ACCOMPLISHED IN ACCORDANCE WITH PREVIOUS SERVICE INFORMATION

Bombardier
Affected Serial Numbers— Service Revision— Dated—

Bulletin—
For Model 45 airplanes having serial numbers 2001 through 2114, inclusive 40-26-05 | Basic Issue ................ November 24, 2008.
For Model 45 airplanes having serial numbers 2001 through 2114, inclusive 40-26-05 | 1 December 22, 2008.
For Model 45 airplanes having serial numbers 006 through 383, inclusive ... 45-26-9 | Basic Issue ................ November 24, 2008.
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TABLE 1—CREDIT FOR ACTIONS ACCOMPLISHED IN ACCORDANCE WITH PREVIOUS SERVICE INFORMATION—Continued

Bombardier
Affected Serial Numbers— Service Revision— Dated—
Bulletin—
For Model 45 airplanes having serial numbers 006 through 383, inclusive ... 45-26-9 | 1 .o December 22, 2008.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the

attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

Related Information

(j) For more information about this AD,
contact James Galstad, Aerospace Engineer,
Systems and Propulsion Branch, ACE-116W,

FAA, Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; telephone
(316) 946—4135; fax (316) 946—4107; e-mail
james.galstad@faa.gov.

Material Incorporated by Reference

(k) You must use the service information
contained in Table 2 of this AD, as
applicable, to do the actions required by this
AD, unless the AD specifies otherwise.

TABLE 2—MATERIAL INCORPORATED BY REFERENCE

Document Revision Date
Bombardier Service Bulletin 40-26—05 2 | May 4, 2009.
Bombardier Service BUIETIN 45—26—9 ........cocii ittt et ene s 2 | May 4, 2009.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information contained in Table 2
of this AD under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) For service information identified in
this AD, contact Learjet, Inc., One Learjet
Way, Wichita, Kansas 67209-2942; telephone
316—946—-2000; fax 316—946—2220; e-mail
ac.ict@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
5,2010.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2010-25599 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0634; Airspace
Docket No. 10-AWP-8]

Establishment of Class E Airspace;
Clifton/Morenci, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action will establish
Class E airspace at Greenlee County
Airport, Clifton/Morenci, AZ, to
accommodate aircraft using new Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures (SIAPs) at
Greenlee County Airport. This will
improve the safety and management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: Effective date, 0901 UTC,
January 13, 2011. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On July 29, 2010, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish
controlled airspace at Clifton/Morenci,
AZ (75 FR 44725). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface,
at Greenlee County Airport, Clifton/
Morenci, CA, to accommodate IFR
aircraft executing new RNAV (GPS)
SIAPs at the airport. This action is
necessary for the safety and
management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
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Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in subtitle VII, part
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Greenlee County
Airport, Clifton/Morenci, AZ.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP AZ E5 Clifton/Morenci, AZ [New]

Greenlee County Airport, AZ
(Lat. 32°57°25” N., long. 109°1240” W.)

That airspace extending from 700 feet above
the surface within a 6.5-mile radius of
Greenlee County Airport.

Issued in Seattle, Washington, on October
4, 2010.

John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2010-25835 Filed 10-13-10; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1200
[Docket No. CPSC-2010-0029]

Interpretation of “Children’s Product”

AGENCY: Consumer Product Safety
Commission.

ACTION: Final interpretative rule.

SUMMARY: The Consumer Product Safety
Commission (“CPSC,” “Commission,” or
“we”) is issuing a final interpretative
rule on the term “children’s product” as
used in the Consumer Product Safety
Improvement Act of 2008 (“CPSIA”),
Public Law 110-314. The final
interpretative rule provides additional
guidance on the factors that are
considered when evaluating what is a
children’s product.?

DATES: Effective Date: This rule is
effective October 14, 2010.

FOR FURTHER INFORMATION CONTACT:
Jonathan D. Midgett, Office of Hazard
Identification and Reduction, Consumer
Product Safety Commission, 4330 East
West Highway, Bethesda, Maryland
20814, telephone (301) 504-7692, e-mail
jmidgett@cpsc.gov.

SUPPLEMENTARY INFORMATION:

A. Background

Section 235(a) of the CPSIA amended
section 3(a)(2) the Consumer Product
Safety Act (“CPSA”) by creating a new
definition of “children’s product.” 15
U.S.C. 2052(a)(2). “Children’s product”
is defined as “a consumer product
designed or intended primarily for
children 12 years of age or younger.”
Several CPSIA provisions use the term
“children’s product.” Section 101(a) of

1The Commission voted 3—2 to publish this final
interpretative rule, with changes, in the Federal
Register. Chairman Inez M. Tenenbaum,
Commissioners Thomas Moore and Robert Adler
voted to publish the final interpretative rule with
changes. Commissioners Nancy Nord and Anne
Northup voted against publication of the final
interpretative rule. All of the Commissioners issued
statements. The web address for Commissioners’
statements is: http://www.cpsc.gov/pr/
statements.html.

the CPSIA provides that, as of August
14, 2009, children’s products may not
contain more than 300 parts per million
(ppm) of lead. Section 102 of the CPSIA
requires third party testing of certain
children’s products, and section 103 of
the CPSIA requires tracking labels for
children’s products.

The statutory definition of “children’s
product” also specifies certain factors
that are to be taken into consideration
when making a determination about
“whether a consumer product is
primarily intended for a child 12 years
of age or younger.” These factors are:

¢ A statement by a manufacturer
about the intended use of such product,
including a label on such product if
such statement is reasonable.

e Whether the product is represented
in its packaging, display, promotion, or
advertising as appropriate for use by
children 12 years of age or younger.

e Whether the product is commonly
recognized by consumers as being
intended for use by a child 12 years of
age or younger.

e The Age Determination Guidelines
issued by the Commission staff in
September 2002 and any successor to
such guidelines.

B. Discussion of Comments to the
Proposed Interpretative Rule and
Changes to the Final Interpretative Rule

In the Federal Register of April 20,
2010 (75 FR 20533), the Commission
published a proposed interpretative rule
to help interested parties understand
how the Commission will determine
whether a particular consumer product
is a “children’s product.” By this rule,
the Commission intends to clarify its
interpretation of the statutory
requirements and provide guidance on
sections 101, 102, and 103 of the CPSIA
with regard to children’s products. The
language in the preamble of this rule
and the preamble of the proposed rule
(75 FR at 20533) (to the extent the
proposed rule was not altered by the
final rule) may be consulted in
determining its administrative
construction and meaning. The
Commission recognizes that the
determination of whether a product
meets the definition of a children’s
product depends on factual information
that may be unique to each product and,
therefore, would need to be made on a
case-by-case basis. Given the factual
nature of the inquiry, this rule is
intended to give interested parties a
better understanding of our approach in
evaluating children’s products. This
document does not impose any
additional requirements beyond those in
the CPSIA, but informs the public of the
Commission’s interpretation of the term
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“children’s product.” The proposed
interpretative rule would create a new
section in the CFR interpreting the
definition of children’s product and
elaborating on the accompanying
statutory factors.

The Commission notes that while all
four factors are considered, certain
elements of the factors are common to
many children’s products and cut across
numerous product categories. These
elements are decorations or
embellishments with childish themes
that invite use by a child 12 years of age
or younger, sizing a product for a child,
or marketing a product in a way
designed to make it appeal primarily to
children.

The Commission received numerous
comments from individuals and groups,
including consumers, consumer
organizations, manufacturers, trade
associations, and testing laboratories.
Several commenters supported the
proposed rule; other commenters sought
to clarify, expand, or limit the scope of
the rule.

We initially proposed this section
under Chapter II of Title 16, Part 1500
of the Federal Hazardous Substances
Act (“FHSA”). However, because the
definition of children’s product amends
section 3(a)(2) of the Consumer Product
Safety Act (“CPSA”), on our own
initiative, we have renumbered the final
rule to become a new Part 1200,
Definitions, under Subchapter B—
Consumer Product Safety Act
Regulations.

As aresult of our decision to place the
final rule in a new part 1200, we have,
on our own initiative, created a new
§1200.1 to describe the purpose of the
new part 1200. Section 1200.1 states
that part 1200 is intended to provide
guidance on the definition of children’s
product and the factors considered for
making determinations regarding
children’s products as set forth under 15
U.S.C. 2052(a)(2). Additionally,
proposed § 1500.92, “Definition of
children’s product,” is now renumbered
as §1200.2 in the final interpretative
rule.

We describe and respond to the
comments in part B of this document
and also describe the final rule. To make
it easier to identify comments and our
responses, the word “Comment,” in
parentheses, will appear before the
comment’s description, and the word
“Response,” in parentheses, will appear
before our response. We also have
numbered each comment to help
distinguish among different comments.
The number assigned to each comment
is purely for organizational purposes
and does not signify the comment’s

value, importance, or the order in which
it was received.

1. Definition of “Children’s Product’—
§1200.2(a)(2) (Formerly § 1500.92(a)(1)).
Proposed § 1500.92(a) would provide
that, under section 3(a)(2) of the CPSA,
a children’s product means a consumer
product designed or intended primarily
for children 12 years of age or younger.
We interpreted the term “designed or
intended primarily” to apply to those
consumer products mainly for children
12 years old or younger. A
determination of whether a product is a
“children’s product” will be based on
consideration of the four specified
statutory factors. In addition, because
the statutory factors incorporate the
concept of “use” by the child in some
manner, proposed § 1500.92(a)(1)
interpreted “for use” by children 12
years or younger generally to mean that
children will physically interact with
such products based on the reasonably
foreseeable use and misuse of such
products.

(Comment 1)—Several commenters
state that the definition should be clear
that children’s products are only those
designed or intended by the
manufacturer to be primarily for
children 12 years of age or younger and
that a product falls outside the scope of
the definition if the product was
designed or intended primarily by the
manufacturer for older children or
adults. In addition, some commenters
request that the Commission limit the
scope of the definition by emphasizing
that the manufacturer’s intent is the key
factor for evaluating whether a
consumer product is a children’s
product. According to these
commenters, the interpretative rule
should make clear that the remaining
statutory criteria would be subordinate
to statements made by manufacturers
about the intended age of the users.

(Response 1)—We disagree that a
determination of what is a children’s
product should be based mainly on the
manufacturer’s intent. The statute
provides that the definition of a
“children’s product” is a consumer
product designed or intended primarily
for children 12 years of age or younger.
In determining whether a consumer
product is primarily intended for a child
12 years of age or younger, section
3(a)(2)(A) through (D) of the CPSA
expressly mandates an analysis of four
factors that “shall be considered”: (1) A
statement by the manufacturer about the
intended use of the product, including
a label on such product if such
statement is reasonable; (2) whether the
product is represented in its packaging,
display, promotion, or advertising as
appropriate for use by children 12 years

of age or younger; (3) whether the
product is commonly recognized by
consumers as being intended for use by
a child 12 years of age or younger; and
(4) the Age Determinations Guidelines
issued by the Commission staff in
September 2002, and any successor to
such guidelines. All of these factors will
be considered in each case to the extent
that they are applicable.

The manufacturer’s statement of
intent, including labeling, is only one of
four factors that we must consider.
While we agree that the manufacturer’s
statement of intent plays an important
role in making initial children’s product
determinations, it is not necessarily
determinative, or entitled to greater
weight than any other factor. Courts
have held that, as a general rule, when
a statute requires an agency to consider
a factor, the agency must reach “an
express and considered conclusion”
about the bearing of the factor, but need
not give “any specific weight to the
factor.” Small Refiner Lead Phase-Down
Task Force v. EPA, 705 F.2d 506, 516
(DC Cir. 1983) (quoting Weyerhaeuser
Co. v. Costle, 590 F.2d 1011, 1045 (DC
Cir. 1978)). At a minimum, all the
statutory factors must be considered
when determining whether a particular
consumer product is considered to be
intended primarily for children 12 years
of age or younger, and we will not
initially assign any more or less weight
to any individual factor.

(Comment 2)—O0Other commenters
state that the proposed definition of
children’s product should not contain a
definition of “for use” by children that
is based on “physical interaction” and
“foreseeable use and misuse” of such
products by children. According to the
commenters, the requirement that
children physically interact with such
products would capture many
household products that would not be
designed or intended primarily for
children 12 years of age or younger.

(Response 2)—We disagree that the
interpretation of “for use” would capture
general use products that are not
primarily intended for use by children.
We interpret “for use” generally to mean
physical use of a product in order to
distinguish products, such as diaper
bags that are intended to be used with
children by the parent or caregiver from
products that are intended for use by
children. Products that are for use by
children generally are those with which
they will interact or have direct physical
contact, such as with the diaper itself.
There also can be children’s products
where the interaction is not direct
physical contact, such as a mobile hung
over an infant’s crib, where the child’s
interaction with the mobile is to be
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entertained, soothed, or transitioned to
sleep (to mention a few of the purposes
stated in the advertisements for these
products).

Contrary to the commenters’
assertions, many household products
are not primarily intended for use by
children, but may be touched by
children. Products that are considered
general use products, such as
televisions, stereo equipment, and
appliances, do not become children’s
products simply because children may
have contact with them because the
products are not designed or intended
primarily for use by children 12 years of
age Or younger.

When evaluating products, the
Commission not only considers the
manufacturer’s statement of intended
use, but the product’s reasonably
foreseeable use (i.e., what a child using
the product may reasonably be expected
to do with the product). The question of
whether there will be reasonably
foreseeable use of a product by a child
is a determination that is made initially
by the manufacturer. We agree that
foreseeable misuse in this context may
be difficult for a manufacturer to
determine. An analysis of the
foreseeable uses should be adequate to
make the initial determination as to
whether a product is a children’s
product. We have revised the final rule
to reflect these changes and advise
readers to disregard the discussion of
misuse in the preamble to the proposed
rule (75 FR at 20535).

(Comment 3)—A few commenters
state that the proposed interpretative
rule affects other requirements
previously established for toys and
children’s products. Specifically, the
commenters give as an example board/
table games, which were identified
under the Age Determination Guidelines
as being appropriate for children in the
6-year-old range. The commenters assert
that the games would have to comply
with ASTM F963 (a toy standard that is
now a mandatory consumer product
safety standard pursuant to section 106
of the CPSIA), applicable FHSA
requirements under 16 CFR 1500.50
through 1500.53, lead in surface
coatings under 16 CFR 1303, and
phthalates requirements of the CPSIA. If
the games are general use products, the
commenters claim that such products
would not be required to comply with
the lead in substrate requirements, or
the tracking label requirements, or the
mandatory third party testing
requirements under the CPSIA.

(Response 3)—We recognize that
some board games could be treated
differently under separate provisions of
the CPSIA, the cited FHSA regulations,

and ASTM F963. In most places,
however, the statutes and regulations
can be read consistently. For example,
to the extent that toys or other articles
are subject to small parts testing because
they are intended for use by children
under 3 years of age, it is reasonable to
conclude that they are children’s
products. Likewise, for toys and other
articles intended for use by children
under 8 years of age that are subject to
the use and abuse tests at 16 CFR
1500.50 through 1500.53, and the sharp
points and edges tests at 16 CFR 1500.48
through 1500.49, such products would
also logically be considered children’s
products. We have added the following
sentences to clarify this in the rule. The
final interpretative rule now states in
relevant part:

Toys and articles that are subject to the
small parts regulations at 16 CFR Part 1501
and in ASTM F963, would logically fall
within the definition of children’s product
since they are intended for children 12 years
of age or younger. Toys and other articles
intended for children up to 96 months (8
years old) that are subject to the requirements
at 16 CFR 1500.48 through 1500.49 and 16
CFR 1500.50 through 1500.53 would
similarly fall within the definition of
children’s product given their age grading for
these other regulations. Therefore, a
manufacturer could reasonably conclude on
the basis of the age grading for these other
regulations that its product also must comply
with all requirements applicable to children’s
products including, but not limited to, those
under the Federal Hazardous Substances Act,
ASTM F963, “Standard Consumer Safety
Specification for Toy Safety,” and the
Consumer Product Safety Improvement Act
of 2008.

We discuss children ages 9 through 12
in the comments and responses to
proposed § 1500.92(c)(1) (now
renumbered as §1200.2(c)(1) in the final
rule).

(Comment 4)—0One commenter states
that the definition of children’s
products should include pet foods.
Another commenter states that adult
absorbent care products should be
distinguished from children’s diapers.

(Response 4)—Pet foods and adult
absorbent products are outside the
scope of this interpretative rule because
these products are regulated under the
Federal Food, Drug, and Cosmetic Act
(“FFDCA”). 21 U.S.C. 201, et seq. Pet
food falls within the definition of “food”
at section 201(f) of the FFDCA, which
defines “food,” in part, as “articles used
for food or drink for man or other
animals.”

As for diapers, although children’s
diapers are considered children’s
products, adult absorbent products are
devices as defined at section 201(h) of
the FFDCA, and the Food and Drug

Administration classifies a “protective
garment for incontinence” as a class I
device (see 21 CFR 876.5920).

2. Definition of “General Use
Product”—§ 1200.2(b)(1) (Formerly
§1500.92(b)(1)). Proposed
§1500.92(b)(1) would define a general
use product to mean a consumer
product that is not designed or intended
primarily for use by children 12 years
old or younger. The proposal also would
interpret a general use product as a
consumer product “mainly for
consumers older than age 12” and
would explain that some products may
be designed or intended for consumers
of all ages, including children 12 years
old or younger, but are intended mainly
for consumers older than 12 years of
age. The proposal would provide that,
“[e]xamples of general use products may
include products with which a child
would not likely interact, or products
with which consumers older than 12
would be as likely, or more likely to
interact. Products used by children 12
years of age or younger that have a
declining appeal for teenagers are likely
to be considered children’s products.”

(Comment 5)—Several commenters
would have us make explicit that, if a
product is as likely or more likely to be
used by a child older than 12 years of
age than by a child 12 years of age or
younger, the product may not be
considered a children’s product. Other
commenters state that the terms “as
likely” and “just as appealing” (which
appeared in the preamble to the
proposed rule and not in the codified
text itself (see 75 FR at 20534)) to
compare younger and older children
adds subjectivity and uncertainty to the
determination process. These
commenters believe that, if a
determination is not clear cut, the
Commission should err in protecting
child safety and health. In addition, the
commenters state that products having
intrinsic play value for young children
should be considered children’s
products.

(Response 5)—A children’s product is
a consumer product designed or
intended primarily for children 12 years
of age or younger. General use products
are those consumer products designed
or intended primarily for consumers
older than age 12. As we stated in the
preamble to the proposed rule, “if an
older child or adult is as likely, or more
likely to interact with the [product] than
a child, such a [product] would not be
a product designed or intended
primarily for children 12 years of age or
younger, and thus, would not be
considered a “children’s product.” See
75 FR at 20534. We will consider all
four of the statutory factors to determine
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if a product is primarily intended for
children 12 years of age or younger,
always keeping in mind that one of the
Commission’s most important mandates
is to protect children’s health and
safety.

We disagree with the comment that
any product that has intrinsic play value
for young children would automatically
be considered a children’s product.
Young children often find intrinsic play
value in a number of general use
products, such as pots and pans or keys,
but they do not become children’s
products simply because children may
play with them. The Commission has
other statutory authorities to address
nonchildren’s products that may pose a
risk to children.

3. Other products specifically not
intended for use by children 12 years of
age or younger—S§ 1200.2(b)(2)
(Formerly § 1500.92(b)(2)). Proposed
§1500.92(b)(2) would state that
products, such as cigarette lighters,
candles, and fireworks, which the
Commission has traditionally warned
adults to keep away from children, are
not subject to the CPSIA’s lead limits,
tracking label requirement, and third-
party testing and certification
provisions. Similarly, this section
would provide that products that
incorporate performance requirements
for child resistance are not children’s
products because they are designed
specifically to ensure that children
cannot access the contents. This would
include products such as portable
gasoline containers and special
packaging under the Poison Prevention
Packaging Act.

We did not receive any comment on
this provision. Therefore, other than
renumbering the provision to be
§1200.2(b)(2), we have finalized this
section without change.

4. Factors Considered—$§ 1200.2(c)
(Formerly § 1500.92(c)). Proposed
§1500.92(c) would set forth the
statutory factors that must be considered
to determine whether a consumer
product is primarily intended for a child
12 years of age or younger.

We did not receive any specific
comment on this provision. Therefore,
other than renumbering the provision to
be §1200.2(c), we have finalized this
section with a nonsubstantive change.

5. Manufacturer’s Statement—
§1200.2(c)(1) (Formerly § 1500.92(c)(1)).
Proposed § 1500.92(c)(1) would explain
that a manufacturer’s statement about
the product’s intended use, including
the product’s labels, should be
reasonably consistent with the expected
use patterns for a product. This section
also would provide that, “[al
manufacturer’s statement that the

product is not intended for children
does not preclude a product from being
regulated as a children’s product if the
primary appeal of the product is to
children 12 years of age or younger.
Similarly, a label indicating that a
product is for ages 10 and up does not
necessarily make it a children’s product
if it is a general use product.” The
manufacturer’s label, in and of itself, is
not considered to be determinative.

(Comment 6)—0One commenter would
revise the interpretative rule to clarify
the “gray” area of products designed or
intended both for children 9 to 12 years
old and for teenagers and older. The
commenter states that the
manufacturer’s statement should refer to
ages 9 and up, rather than ages 10 and
up.
p[Response 6)—We agree that the
hardest questions regarding
determinations on whether a product is
primarily intended for children 12 years
of age or younger will often involve this
age group. For example, the
requirements for the use and abuse test
methods and for the sharp points and
edges test methods discussed in part B.1
of this document and § 1200.2(a) do not
extend past 96 months (8 years of age).
The Age Determination Guidelines
group 9 to 12-year-olds together because
these older children have advanced
cognitive and motor skills, as well as the
ability to care for their belongings,
compared to younger children. Thus,
products in this category may have
characteristics that are also appropriate
for products intended for older children
and adults. A number of products
intended for this age group (9 and up,
10 and up, 11 and up, and 12 and up)
will require further evaluation.
However, we have revised the final rule
to include ages 9 and up, rather than
ages 10 and up to reflect the age groups
discussed in the Age Determination
Guidelines. The sentences now state,
“Similarly, a label indicating that a
product is for ages 9 and up does not
necessarily make it a children’s product
if it is a general use product. Such a
label may recommend 9 years old as the
earliest age for a prospective user, but
may or may not indicate the age for
which the product is primarily
intended.”

6. Packaging, Display, Promotion or
Advertising—$§ 1200.2(c)(2) (Formerly
§1500.92(c)(2)). Proposed
§1500.92(c)(2) would restate the
statutory factor on whether a product is
represented in its packaging, display,
promotion, or advertising as appropriate
for use by children 12 years of age or
younger.

We did not receive any specific
comment on this provision. Therefore,

other than renumbering the provision to
be §1200.2(c)(2), we have finalized this
section without change.

7. Express or Implied
Representations—§ 1200.2(c)(2)(i)
(Formerly § 1500.92(c)(2)(i)). Proposed
§ 1500.92(c)(2)(i) would explain that, for
example, advertising that expressly
declares that the product is intended for
children 12 years of age or younger will
support a determination that a product
is a children’s product. While, for
example, advertising showing children
12 years of age or younger using the
product may support a determination
that the product is a children’s product.
The proposal would state that such
representations may be found in
packaging, text, illustrations and/or
photographs depicting consumers using
the product, instructions, assembly
manuals, or advertising media used to
market the product.

We did not receive any specific
comment on this provision. Therefore,
other than renumbering the provision to
be §1200.2(c)(2)(1), we have finalized
this section without change.

8. Product’s Physical Location—
§1200.2 (c)(2)(ii) (Formerly
§ 1500.92(c)(2)(ii)). Proposed
§1500.92(c)(2)(ii) would state that the
product’s physical location near, or
visual association with, children’s
products may be a factor in making an
age determination, but is not
determinative.

(Comment 7)—One commenter states
that if a store decides to place a youth
basketball in a toy shop section, instead
of the teen and adult sporting goods
section, it does not make it less of a
basketball, and the location should not
be determinative in the analysis.

(Response 7)—We agree that a
product’s location, while important, is
not determinative. The physical
placement of a product in a store may
not be known by the manufacturer when
an age determination is made, and
manufacturers may not have any control
over the placement of their products.
However, if such marketing information
is known, it should be considered in the
determination analysis because the
physical location of a product in a store
is part of the product’s marketing. In
addition, the Commission may consider
the kind of stores to which a product is
distributed in determining whether it is
designed or primarily intended for
children 12 years of age or younger.

(Comment 8)—One commenter states
that the packaging, marketing, and
placement in a retail store should be the
main indication that the product is
targeting children 12 years of age and
under. The commenter asserts that the
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interaction between this factor and the
others should be clearly stated.

(Response 8)—While the packaging,
marketing, and store placement will be
considered, these factors do not
necessarily outweigh the other factors
that may need to be considered in
making an age determination. We will
weigh all of the relevant factors.
Therefore, other than renumbering the
provision to be § 1200.2(c)(2)(ii), we
have finalized this section with
nonsubstantive changes.

9. Marketing with Other Products—
§ 1200.2(c)(2)(iii) (Formerly
§1500.92(c)(2)(iii)). Proposed
§1500.92(c)(2)(iii) would state that the
product’s association or marketing in
conjunction with nonchildren’s
products may not be determinative as to
whether the product is a children’s
product. For example, packaging and
selling a stuffed animal with a candle
would not preclude a determination that
the stuffed animal is a children’s
product since stuffed animals are
commonly recognized as being
primarily intended for children.

(Comment 9)—0One commenter states
that stuffed animals sold with adult
products should be considered general
use items since the manufacturer
intended the product for distribution to
adults.

(Response 9)—We disagree with the
commenter. Packaging of toys or other
articles appropriate for children along
with adult products occurs occasionally.
Therefore, we will not assume that all
products in a copackaged product are
general use products if the copackaged
product contains toys or other articles
that are appealing to and more likely to
be used by children.

Therefore, other than renumbering the
provision to be § 1200.2(c)(2)(iii), we
have finalized this section without
change.

10. Commonly Recognized by
Consumers—S$§ 1200.2(c)(3) (Formerly
§1500.92(c)(3)). Proposed
§1500.92(c)(3) would state that the
consumer perception of the product’s
use by children, including its
reasonably foreseeable use and misuse,
will be evaluated. In addition, the
proposed interpretative rule would state
that sales data, market analyses, focus
group testing, and other marketing
studies may help support an analysis
regarding this factor.

We did not receive any specific
comment on this provision. Therefore,
other than renumbering the provision to
be § 1200.2(c)(3), and removing the
reference to “misuse” for the same
reasons as discussed in Response 2, we
have finalized this section without
change.

11. Additional Features and
Characteristics of Children’s Products—
§1200.2(c)(3)(i) (Formerly
§1500.92(c)(3)(i)). Proposed
§1500.92(c)(3)(i) would list additional
considerations that may help
distinguish children’s products from
nonchildren’s products. For example,
the proposed rule would include
considerations such as small sizes that
would not be comfortable for the
average adult, exaggerated features
(large buttons, bright indicators) that
simplify the product’s use, safety
features that are not found on similar
products intended for adults, colors
commonly associated with childhood
(pinks, blues, bright primary colors),
decorative motifs commonly associated
with childhood (such as animals,
insects, small vehicles, alphabets, dolls,
clowns, and puppets); and features that
do not enhance the product’s utility
(such as cartoons), but contribute to its
attractiveness to children 12 years of age
or younger.

We did not receive any specific
comment requesting modification of this
provision. Therefore, other than
renumbering the provision to be
§1200.2(c)(3)(i), we have finalized this
section without change.

12. Principal Use of Product—

§ 1200.2(c)(3)(ii) (Formerly
§1500.92(c)(3)(ii)). Proposed
§1500.92(c)(3)(ii) would state that a
product’s principal use may help
consumers distinguish children’s
products from nonchildren’s products.
The proposed interpretative rule would
explain that just because an item could
be used as a children’s product, such as
when a child pretends that a broom is
a horse, that does not mean the item is
a children’s product because the
broom’s principal use is for sweeping.

We did not receive any specific
comment on this provision. Therefore,
other than renumbering the provision to
be § 1200.2(c)(3)(ii), and rephrasing the
provision for clarity, we have finalized
this section without change.

13. Cost—§ 1200.2(c)(3)(iii) (Formerly
§1500.92(c)(3)(iii)). Proposed
§1500.92(c)(3)(iii) would state that the
cost of a given product may influence
consumer perception regarding the age
of intended users.

(Comment 10)—A few commenters
state that cost should not be a factor
because many products, such as craft
products and Halloween products, are
low cost, and that this factor does not
correlate with whether the products are
more likely to be given to children.
Another commenter states that we
should clarify the consideration of
“cost” in determining what is a
children’s product and include

representative monetary frameworks for
some categories.

(Response 10)—Although the cost of a
product, by itself, is not determinative,
the cost of an item can be a
consideration. As stated in the preamble
of the proposed rule:

A product’s cost may also be considered in
evaluating whether a consumer product is
primarily intended for use by a child or an
adult. The cost of a given product may
influence the determination of the age of
intended users. Very expensive items are less
likely to be given to children 12 years of age
or younger, depending on the product. We
have not identified a price point where any
given product achieves automatic adult
status but, in general terms, within a given
product category (like models or remote
controlled vehicles), products intended for
adults cost more than products intended for
children because children are often less
careful with their belongings than adults and
therefore are more likely to be entrusted with
less expensive models. See 75 FR 20536
(April 20, 2010).

Given the variety of products in the
marketplace, we cannot provide
monetary frameworks for categories of
products and must evaluate products on
a case-by-case basis. Therefore, other
than renumbering the provision to be
§1200.2(c)(3)(iii), we have finalized this
section without change.

14. Children’s Interactions—
§1200.2(c)(3)(iv) (Formerly
§1500.92(c)(3)(iv)). Proposed
§ 1500.92(c)(3)(iv) would explain that
products for use in a child’s
environment by the caregiver, but not
for use by the child, would not be
considered primarily intended for a
child 12 years of age or younger.

(Comment 11)—0One commenter
disagrees with the Commission’s
analysis of a child’s interaction with
certain items discussed under furniture
and fixtures and the interaction’s effect
on whether or not a product was a
children’s product. The commenter
notes that the Commission stated in the
proposed rule that “a humidifier may be
used in a child’s room, but this does not
make it for children to use; instead,
adult caregivers use the humidifier to
modify the air in a child’s room.” While
agreeing that an ordinary household
humidifier is a general use product, the
commenter states that a humidifier that
is composed of colored plastic and
shaped like a baby animal with a smile
on its face is not equally likely to be
purchased for and used by adults and
children; the humidifier is designed to
appeal primarily to young children and
used in a young child’s room. The
commenter notes that the child’s use of
the product is indirect in that the child
uses it by benefitting from the steam it
emits. The commenter also questions
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the Commission’s interpretation of
“interaction” in the example of a lamp
that has a childish theme (for example,
a nonmovable fire truck with a
Dalmatian) but does not have “play
value” or features that add play value or
other features that would invite physical
interaction with the lamp beyond
turning it on or off. The commenter
believes such childish embellishments
are expressly designed to appeal
primarily to children and to be used in
a child’s room, not in that of an adult.

(Response 11)—We agree that
products that are designed or intended
primarily for children 12 years of age or
younger would be considered children’s
products and that the child’s interaction
with the product does not have to be
physical, although that is generally the
case. We noted earlier the example of
the crib mobile, where the interaction is
not direct physical contact, but where
the child’s interaction with the mobile
is to be entertained, soothed, or
transitioned to sleep (to mention a few
of the purposes stated in the
advertisements for these products).
Whether these products are children’s
products will be determined by an
evaluation of all the factors listed in the
statute, just as with any other product.
Adult lamps or ordinary household
humidifiers that are placed in any room
of a home would be considered general
use products. The ability or inability of
a young child to turn a lamp (or other
product) on or off would not determine
whether or not it is a children’s product.
Attempting to make a distinction as to
whether a product is intended for
children 12 years of age or younger,
based on some age under thirteen at
which the interaction may change to
direct physical interaction with a
product creates artificial age
distinctions that are not supported by
the statutory language. This represents a
change from the proposed rule, and any
language in the preamble to the contrary
should be disregarded, and the final rule
is revised to reflect this change.

A home furnishing product that is
embellished or decorated in a manner
that is appealing to children 12 years of
age or younger and is marketed to be
placed in the rooms of such children
could be considered a children’s
product. Such embellishment would not
be considered in isolation, however.
Features that invite or entice the child
to use the product, or invite physical
interaction, would support such a
determination along with how the
product is marketed and advertised and
any manufacturer’s statement of
intended use.

15. The Age Determination
Guidelines—§ 1200.2(c)(4) (Formerly

§1500.92(c)(4)). Proposed
§1500.92(c)(4) would quote the
statutory factor at section 3(a)(2)(D) of
the CPSA regarding the Age
Determination Guidelines (“Guidelines”)
issued by the Consumer Product Safety
Commission staff in September 2002
and any successor to such guidelines.
The proposal also would explain that a
product’s appeal to different age groups
and the capabilities of those age groups
may be considered when making
determinations about the appropriate
user groups for products.

(Comment 12)—A few commenters
state that the Guidelines are only
intended to evaluate the play value of
toys and should not be expanded to
evaluate whether children of certain
ages can successfully perform specific
tasks if the product or type of product
is not specifically mentioned by the
Guidelines.

(Response 12)—We disagree with the
commenters. Congress has mandated
that the Age Determination Guidelines
be one of the four statutory factors
considered in determining whether a
product is intended primarily for
children. The Guidelines generally
describe the factors that appeal to
children and the activities that they can
perform across childhood and can be
used in making an age determination of
any product, whether it is a toy or other
article intended for use by children. The
Guidelines provide information about
social, emotional, cognitive, and
physical developments during
childhood. That information applies to
many products not actually mentioned
by name in the Guidelines.

16. Examples—§ 1200.2(d) (Formerly
§1500.92(d)). Proposed § 1500.92(d)
would provide examples to help
manufacturers understand what types of
products would constitute a children’s
product under the CPSA.

We did not receive any specific
comment on this provision. Therefore,
other than renumbering the provision to
be §1200.2(d), we have finalized this
section without change.

17. Furnishings and Fixtures—
§1200.2(d)(1) (Formerly
§1500.92(d)(1)). Proposed
§1500.92(d)(1) would give examples of
general home furnishings and fixtures
(such as ceiling fans, humidifiers, and
air purifiers) that often are found in
children’s rooms or schools, but would
not be considered children’s products
unless they are decorated or
embellished with a childish theme, have
play value, and/or are sized for a child.
The proposal also would give examples
of home or school furnishings that are
primarily intended for use by children
and considered children’s products,

such as infant tubs, bath seats, and
child-sized chairs. We also stated that
decorative items, such as holiday
decorations and household seasonal
items that are intended only for display
and with which children are not likely
to interact, are generally not considered
children’s products because they are
intended to be used by adults.

(Comment 13)—0One commenter states
that hooks should be considered general
use products, whether or not they are
embellished with a children’s theme.

(Response 13)—Any home furnishing
or fixture that is decorated or
embellished with a childish theme and
invites use of the product by the child,
is sized for a child, or is marketed to
appeal primarily to a child, could be
found to be a children’s product
designed or intended primarily for
children 12 years of age or younger,
such as, for example, clothing hooks
embellished with a childish theme to
make them appear to be pirate’s hooks.
As we noted in the preamble to the
proposed rule, unembellished clothing
hooks would be considered general use
products, unless a manufacturer
attaches the hook to a children’s
product, such as a child-sized desk
(thereby making it clear the hook is
intended to be used primarily by a
child) in which case that hook would be
considered a children’s product.

(Comment 14)—One commenter seeks
clarification on the factors on furniture
and collections of furniture that are
suitable for children from birth through
college. According to the commenter,
manufacturers use various terms that are
confusing, including “juvenile” and
“youth” furniture. In addition, the
commenter requests an ability to obtain
informal and quick opinions from the
Commission staff, to make such
opinions publicly available on the web,
and to create a mechanism for resolving
disputes.

(Response 14)—The manufacturer is
in the best position to initially
determine whether a “collection” of
furniture is designed or intended
primarily for children 12 years of age or
younger. However, to the extent that
children 12 years of age or younger will
be using such furniture from birth or
toddler age through their teenage years,
we consider such furniture to be
children’s products because children
will be interacting with such furniture
throughout their childhood. These items
are likely to be sized for small children
and may have other characteristics, such
as bright colors or embellishments that
would be appealing to children.
Although, such products may come
with extension kits or other
modifications to make them more
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appropriate for older children, the
furniture is intended primarily for use
by young children who may also use
such furnishings later as they become
older. To provide guidance regarding
determinations that have been made by
Commission staff, as appropriate, we
will post on our Web site, http://
www.cpsc.gov, some products that have
been determined to be either children’s
products or general use products,
subject to our public disclosure of
information requirements under 15
U.S.C. 2055, CPSC regulations at 16 CFR
part 1101, and the availability of CPSC
resources.

(Comment 15)—0ne commenter
requests that general home furnishings
include carpets and rugs as examples.

(Response 15)—To provide additional
clarity to this section, the final rule
includes carpets and rugs in the
examples of general home furnishings
and fixtures. Generally, home
furnishings and fixtures would not be
considered children’s products unless
they are decorated or embellished with
childish themes and invite use by a
child 12 years of age or younger, are
sized for a child, or are marketed to
appeal primarily to children. In the case
of rugs and carpets, the particular color
or size of a rug or carpet, considered
alone, would not be sufficient to make
a determination that a rug or carpet is
a children’s product.

(Comment 16)—Another commenter
requests that general home furnishings
include holiday decorations, regardless
of theme, because such products are for
display only and are not intended to be
children’s products. One commenter
also states that not all Halloween
products should be considered
children’s products.

(Response 16)—We agree, in part, and
disagree, in part, with the commenters.
We agree that most holiday decorations,
including seasonal decorations, are not
children’s products, even though they
may appeal to children. However,
certain products such as Halloween
costumes, that are considered toys and
sold and marketed in toy stores, would
continue to be considered children’s
products if intended primarily for
children 12 years of age or younger.

18. Collectibles—§ 1200.2(d)(2)
(Formerly § 1500.92(d)(2)). Proposed
§1500.92(d)(2) would distinguish adult
collectibles from children’s collectibles
based on themes that are inappropriate
for children 12 years of age or younger;
features that preclude use by children
during play, such as high cost, limited
production, and display features (such
as hooks or pedestals); and whether
such items are marketed alongside
children’s products.

(Comment 17)—A few commenters
request that model trains be specifically
included in the definition of general use
products. The commenters state that the
average age of a model railroader is 53
years old and that there is a level of
sophistication required to operate the
locomotives. Additionally, the
commenters note that model trains may
be costly, with prices from $50 up to
$1,575.

(Response 17)—We agree that certain
model railroads and trains are not
children’s products given the large
number of adult model railroad
hobbyists, the costs involved, and the
level of sophistication required to
operate them. Model trains and model
train accessories (such as scenery, scale
buildings, and supplies), are made by
model railway manufacturers who sell
their trains at model train shops and
model train hobby stores. Children’s
train sets may have childish themes and
may be easier for a child to assemble
and use. By contrast, model railroad
hobbyists collect trains, build miniature
landscapes for the trains, or even
operate their own miniature railroads
outdoors. Accordingly, the final rule
adds “model railways and trains made
for hobbyists” to the list of examples of
“collectible” items that would be
considered general use products.

(Comment 18)—0One commenter asks
that we add fragility of the materials as
a consideration in determining
collectibles. The commenter also
requests a registry of collectibles or
online listing to provide clear guidance.

(Response 18)—We stated in our
example in proposed § 1500.92(d)(2)
that collectible plush bears are those
which have high cost, are highly
detailed, with fragile accessories,
display cases, and platforms. We believe
that fragility of the materials may also
be considered when assessing a
collectible because children are less
likely to be given items that can break.
Accordingly, we have revised this
section to include “fragile features” as a
characteristic to help distinguish
collectibles from children’s products.
The first sentence in this section now
states, “Adult collectibles may be
distinguished from children’s
collectibles by themes that are
inappropriate for children 12 years of
age or younger, have features that
preclude use by children during play,
such as high cost, limited production,
fragile features, display features (such as
hooks or pedestals), and are not
marketed alongside children’s products
(for example, in a children’s
department) in ways that make them
indistinguishable from children’s
products.”

As for the commenter’s request
regarding a registry of collectibles or
online listing, as appropriate, we will
post on our Web site, http://
www.cpsc.gov, some products that have
been determined to be either children’s
products or general use products by
Commission staff, subject to our public
disclosure of information requirements
under 15 U.S.C. 2055, CPSC regulations
at 16 CFR part 1101, and the availability
of CPSC resources.

(Comment 19)—0One commenter
disputes the implication that
collectibles must be of high cost or
uniquely marked. The commenter
asserts that labeling products “Not a toy”
or “Not for use by children 12 and
under” would be important elements in
identifying such products as intended
for adults.

(Response 19)—We agree that not all
collectibles are high cost. High cost is
simply one among several
considerations we will evaluate when
making a determination. Generally,
many collectibles are of higher cost and/
or marked to distinguish such products
from similar children’s products. The
cost of an item, while not determinative,
can be an important consideration in
analyzing collectibles because very
expensive collectibles are less likely to
be given to children who may
accidently destroy them. In addition, as
discussed in part B.5 of this document,
the statement by a manufacturer about
the intended use of a product, including
a label on such product, will be
considered in making any age
determination.

19. Jewelry—§ 1200.2(d)(3) (Formerly
§1500.92(d)(3). Proposed
§ 1500.92(d)(3) would provide
characteristics for distinguishing
children’s jewelry from adult jewelry.
For example, the proposed
interpretative rule would explain that
jewelry intended for children is
generally sized, themed, and marketed
to children and that characteristics such
as size, very low cost, play value,
childish themes on the jewelry, and sale
with children’s products may suggest
that the jewelry is a children’s product.
The proposed interpretative rule also
would explain that many aspects of an
item’s design and marketing are
considered when determining the age of
consumers for whom the product is
intended and will be purchased. The
proposed interpretative rule listed, as
aspects of the item’s design and
marketing the following factors:
Advertising; promotional materials;
packaging graphics and text; size;
dexterity requirements for wearing;
appearance (coloring, textures,
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materials, design themes, licensing,
level of realism); and cost.

(Comment 20)—0One commenter
disputes the considerations that are
used in distinguishing adult jewelry
from children’s jewelry, including
considerations such as dexterity
requirements and play value. In
addition, this commenter states that the
proposed interpretative rule failed to
include design drawings, brand plans,
and compliance with standards for adult
jewelry as considerations of a
manufacturer’s intent in developing a
product. The commenter asserts that the
proposed interpretative rule improperly
expands the application of the Age
Determination Guidelines to products
other than toys.

(Response 20)—We disagree that we
place an undue emphasis on dexterity
or play value when making age
determinations. Dexterity requirements
may be useful for making distinctions
between children’s and adult jewelry.
While some elastic bracelets may be
useful to people suffering from arthritis,
delicate clasps are difficult for younger
children to use, which would indicate
that such jewelry may be intended for
older consumers. While jewelry is not
considered a toy, some jewelry can have
play value. The most common type of
play associated with children’s jewelry
is role playing. However, although some
general use products may have intrinsic
play value, they do not become
children’s products based on that
characteristic alone. Play value and
dexterity are only two of the
characteristics that are examined in
making age determinations for jewelry.

Regarding the commenter’s criticism
that the proposed rule did not include
design drawings, brand plans, and
compliance with adult jewelry
standards, the proposed interpretative
rule specifically indicated that many
aspects of an item’s design and
marketing are considered when
determining the age of consumers for
whom the jewelry is intended and by
whom it will be purchased. The
commenter states that design drawings
and brand plans should be relevant
considerations in making an age
determination. We agree that such
information is relevant to consider
when available for review. Moreover,
the manufacturer’s intent in designing,
branding, or developing a product is
applicable to the factor regarding the
statement by the manufacturer about the
intended use of the product. This could
include the manufacturer’s compliance
with state standards for adult jewelry.
As discussed in §1200.2(a)(1), the
manufacturer’s statement is only one of

four statutory factors considered in
making a determination.

Additionally, the Commission
recognizes that the determination of
whether a product is a children’s
product is based on whether it is
designed or intended primarily for
children 12 years of age or younger and
not the frequency of such a product’s
appeal to adults. We have made this
change to the rule to reflect this
recognition.

We disagree that we improperly
expanded the Age Determination
Guidelines (2002) to cover products
other than toys. The Guidelines are
among the factors that must be
considered when making
determinations. The descriptions of
factors that appeal to children and the
activities that they can perform across
childhood are described generally in the
Guidelines for use in age determinations
of any product, whether it is a toy or
other article intended for children. The
Guidelines provide information about
social, emotional, cognitive, and
physical developments during
childhood that are applicable to many
products that are not specifically named
in the Guidelines.

20. DVDs, Video Games, and
Computer Products—§ 1200.2(d)(4)
(Formerly § 1500.92(d)(4)). Proposed
§1500.92(d)(4) would consider most
computer products and electronic media
devices, such as CDs, DVDs, and DVD
players, to be general use products.
However, the proposal also would
explain that some CDs and DVDs may
have encoded content that is intended
for and marketed to children, such as
children’s movies, games, or
educational software. The proposed
interpretative rule would explain that
CPSC staff may consider ratings given
by entertainment industries and
software rating systems when making an
age determination. The proposed
interpretative rule would note that,
among the CDs and DVDs that have
content embedded that is intended for
children, certain CDs and DVDs that
contain content for very young children
would not be handled or otherwise
touched by children because they do not
have the motor skills to operate media
players and because such products, by
themselves, do not have any appeal to
children. Accordingly, the proposed
interpretative rule would indicate that
these types of CDs or DVDs would not
be considered children’s products
because they are not used “by” children
and children do not physically interact
with such products. The proposed
interpretative rule would say that CDs
or DVDs and other digital media that
may be handled by older children could

be considered children’s products if
such movies, video games, or music
were specifically aimed at and marketed
to children 12 years of age or younger
and have no appeal to older audiences.

(Comment 21)—Several commenters
assert that an approach distinguishing
CDs and DVDs for very young children
who lack the motor skills to operate CDs
and DVDs, from CDs and DVDs for older
children who have such motor skills is
a false distinction. These commenters
state that a very young child is not
allowed to handle a CD or DVD unless
he or she learns to insert it properly into
a CD or DVD player. The commenters
claim that a child will interact much
more with the CD or DVD player than
he or she will interact with the CD or
DVD itself. A commenter also states that
the Commission’s proposed guidelines
regarding CDs provide no clear
mechanism for manufacturers and
distributors to interpret or implement
the definition; that children’s music is
not marketed like toys as “age 3+” or
“suitable for under 3”; and any such
distinctions in children’s music would
be entirely arbitrary and meaningless.
Another commenter found the DVD
discussion to be confusing and thought
it would be difficult to implement. The
commenter suggested eliminating the
distinction between products intended
for nursery-aged children and those
intended for the next age group and
thought we should just consider all of
those DVDs to be children’s products.
The commenter also said it would be
easier to base the age determinations on
the already established ratings systems.

(Response 21)—Upon further
consideration, we agree that attempting
to make a distinction about whether a
CD or a DVD is a children’s product
based upon whether the intended
audience for a CD or DVD is an infant
or a slightly older child only further
complicates the age determination. With
respect to the CDs and DVDs, consistent
with an analysis of other products, we
must consider the four statutory factors
to assess these products. CDs and DVDs
could be considered children’s products
if such movies, video games, or music
were specifically created for and
marketed to children 12 years of age or
younger and have little or no appeal to
older audiences. The ratings and
targeted age suitability given to the
product will be considered when
making an age determination. This
represents a change from the proposed
rule, and any language in the preamble
to the contrary should be disregarded,
and the final rule is modified to reflect
this change.

It should be noted that the final rule
also states that some media players or
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devices that play electronic content, if
embellished or decorated with childish
themes, sized for children, or marketed
to appeal primarily to children, could be
considered children’s products because
children 12 years of age or younger
likely would be the main users of such
items, and older children and adults
would be unlikely to use such products.
(Comment 22)—0One commenter
sought clarification on how this section
would affect the existing process for
video game research and rating
procedures regarding age. Another
commenter states that the existing rating
systems should be used to determine
whether the product is intended for
children aged 12 years and under.
(Response 22)—We do not expect that
our definition of what is or is not a
children’s product to affect the research
of products under development on
children’s electronic media. The
definition would not affect existing
rating mechanisms, which fall under the
authority of the Federal
Communications Commission. Video
game rating systems would be
considered by staff as one indicator of
age range for purposes of age grading.
(Comment 23)—O0Other commenters
ask that we add more products to a
general use category, including game
consoles, book readers, digital media
players, cell phones, and digital
assistant communication devices sized
for use by adults, irrespective of any
childish decorations, to avoid any
confusion. Some commenters also seek
clarification that an accessory to an
electronic children’s product (i.e.,
transformers, cables, and connectors) is
not itself a children’s product if it is not
for use by children but is, instead, likely
to be used by parents or guardians. One
commenter states that DVDs are exempt
from the small parts requirement under
ASTM F963-08. Accordingly, this
commenter seeks clarity on how
children’s DVDs would be treated.
(Response 23)—We believe that most
of these product categories, including
game consoles, book readers, digital
media players, cell phones, and digital
assistant communication devices, power
adapters, data cords, and other
accessories to such devices, that are
intended for older children and adults,
fall in the general use category.
Accordingly, the final rule adds them as
examples to the list of general use items,
along with CD and DVD players. As
noted earlier, the final rule also states
that some media players or devices that
play electronic content, if embellished
or decorated with childish themes, sized
for children, or marketed to appeal
primarily to children, could be
considered children’s products because

children 12 years of age or younger
likely would be the main users of such
items, and older children and adults
would be unlikely to use such products.

The exemption from small parts for
DVDs has no bearing on age
determinations for DVDs made for
children 12 years of age or younger. The
small parts limitations are only
applicable to toys for children younger
than 3 years of age.

21. Art Materials—$§ 1200.2(d)(5)
(Formerly § 1500.92(d)(5)). Proposed
§1500.92(d)(5) would consider art
materials sized, decorated, and
marketed to children 12 years of age or
younger, such as crayons, finger paints,
and modeling dough, to be children’s
products. The proposed interpretative
rule would explain that crafting kits and
supplies that are not specifically
marketed to children 12 years of age or
younger likely would be considered
products intended for general use, but
that the marketing and labeling of raw
materials (such as modeling clay, paint,
and paint brushes) may often be given
high priority for these art materials
because the appeal and utility of these
raw materials has such a wide audience.

(Comment 24)—0One commenter states
that the emphasis on marketing will
lead to confusion because many art tools
are small and may also be used by an
adult. The commenter states that a more
compelling and logical framework is to
consider the circumstances under which
a child will be using the product. The
commenter asserts that, if the product
has an instructional purpose which will
be under the supervision of an adult,
such products should be considered
general use products, including child-
sized craft tools, child-sized musical
instruments, child-sized saddles and
equestrian equipment, and classroom
science Kkits.

(Response 24)—Size, marketing, and
other factors will be considered when
making age determinations. If a
distributor or retailer sells or rents a
general use product in bulk (such as a
raw art materials or art tools) through
distribution channels that target
children 12 years of age or younger in
educational settings, such as schools,
summer camps, or child care facilities,
this type of a distribution strategy
would not necessarily convert a general
use product into a children’s product.
However, if the product is packaged in
such a manner that either expressly
states or implies with graphics, themes,
labeling, or instructions that the product
is designed or intended primarily for
children 12 years of age or younger,
then it may be considered a children’s
product if the required consideration of

all four statutory factors supports that
determination.

The level of expected adult
supervision needed for a product is not
generally useful when making a
children’s product determination. If the
product otherwise meets the definition
of “children’s product,” the amount of
supervision over the child’s use of a
children’s product will not transform a
children’s product into a general use
product. Accordingly, products such as
small-sized craft tools, small-sized
musical instruments, and small-sized
saddles and equestrian equipment
would be assessed on a case-by-case
basis to determine whether such
products are, in fact, children’s
products. We do note, however, that if
the sizing of the product indicates that
children 12 years of age or younger
would be more likely to use such
products than older children or adults,
the product would likely fall under the
children’s product category, rather than
the general use category.

The Commission, on its own
initiative, is adding the words “art tools”
to the final rule to better describe those
materials, such as paint brushes, which
may have a wide audience due to their
appeal and utility and is adding a fuller
explanation of distribution strategies
that might target settings such as
schools.

As for classroom science kits, we
address such products in part B.23 of
this document and its discussion of
§1200.2(d)(7).

(Comment 25)—0ne commenter states
that duplicative third party testing
under the CPSIA should not be required
for products that are covered under the
Labeling of Hazardous Art Materials Act
(LHAMA). Accordingly, this commenter
requests that LHAMA be included as a
FHSA labeling law in addition to the
guidance that most art materials are
general use products.

(Response 25)—We disagree with the
comment because we do not believe that
LHAMA duplicates testing required
under the CPSIA. LHAMA requires that
the manufacturer, importer, or
repackager of art materials have their
product’s formulation reviewed by a
toxicologist for its potential to cause
chronic adverse health effects. A
conformance statement on the product
is used to certify that the product has
been so reviewed. However, the CPSIA
introduces additional test requirements
beyond what is required under LHAMA.

As for the commenter’s request that
we include LHAMA as a labeling
requirement under the Federal
Hazardous Substances Act (FHSA),
LHAMA does not contain a performance
standard similar to those in consumer
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product safety rules but rather requires
labeling in the form of a conformance
statement that the product formulation
has been reviewed by a toxicologist. The
requirements of LHAMA are similar to
the labeling requirements of the FHSA,
of which it is a part. Therefore, third
party testing to LHAMA is not required.
An art material designed or intended
primarily for children 12 years of age or
younger would have to be tested by a
third party laboratory to demonstrate
compliance with CPSIA, but it would
not require third party testing and
certification to the LHAMA
requirements. For the same reasons, no
general conformity certificate is
required for general use art materials.

22. Books—§ 1200.2(d)(6) (Formerly
§1500.92(d)(6)). Proposed
§1500.92(d)(6) would state that the
content of a book can determine its
intended audience. The proposed
interpretative rule would explain that
children’s books have themes,
vocabularies, illustrations, and covers
that match the interests and cognitive
capabilities of children 12 years of age
or younger. The proposal also would
explain that the age guidelines provided
by librarians, education professionals,
and publishers may be dispositive for
determining the intended audience.
Furthermore, some children’s books
have a wide appeal to the general
public, and in those instances, further
analysis may be necessary to assess who
the primary intended audience is based
on consideration of relevant additional
factors, such as product design,
packaging, marketing, and sales data.

(Comment 26)—0One commenter asks
us to clarify whether children’s
magazines are covered by the CPSIA.
Another commenter states that sales
data should not be considered for books
since adults purchase books for
children.

(Response 26)—Children’s magazines
are evaluated using the same principles
as those that apply to children’s books
in the interpretative rule. If intended
primarily for children 12 years of age or
younger, magazines must comply with
the CPSIA requirements for children’s
products. We only consider sales data to
be relevant to the extent that it reveals
where the products are sold, such as in
a children’s book or toy store.

23. Science Equipment—
§1200.2(d)(7) (Formerly
§1500.92(d)(7)). Proposed
§1500.92(d)(7) would consider
microscopes, telescopes, and other
scientific equipment that would be used
by an adult, as well as a child, to be
general use products. The proposed
interpretative rule would explain that
equipment with a marketing strategy

that targets schools, such as scientific
instrument rentals, would not convert
such products into children’s products
if such products are intended for general
use, regardless of how the equipment is
leased, rented, or sold. However, the
proposal would further explain that, in
general, scientific equipment that is
specifically sized for children and/or
has childish themes or decorations
intended to attract children is
considered a children’s product. Toy
versions of such items are also
considered children’s products.

(Comment 27)—Several commenters
state that school supplies, such as
science equipment, writing devices, and
musical instruments used in
educational settings, should be
considered general use items. They
argue that many items that are specified
in these curriculums can be easily found
at department stores, hardware stores,
grocery stores, and specialty shops. In
addition, other commenters state that
many science and math programs and
kits are principally designed and used
as instructional materials for teachers in
a classroom setting. Accordingly, they
request that we revise the rule to
include such items as general use items
when marketed and sold for the purpose
of supervised, hands-on educational
instruction. In addition, a few
commenters request that pens, pencils,
and other office supplies be specifically
included as general use items because
they are used mainly by the general
public.

(Response 27)—We agree with the
commenters that many math and
science kits that are sent to schools for
the purpose of teaching these subjects
contain materials, such as rubber bands,
staples, paper clips, and other items,
that can be found in any hardware or
grocery store. In determining whether
these assembled products should now
be considered children’s products
because of their new use, packaging,
and marketing to schools, we consider
the four specified statutory factors
together as a whole. If a distributor or
retailer sells or rents a general use
product in bulk through distribution
channels that target children 12 years of
age or younger in educational settings,
such as schools or summer camps, this
type of a distribution strategy would not
necessarily convert a general use
product into a children’s product.
However, if the product is packaged in
such a manner that either expressly
states or implies with graphics, themes,
labeling, or instructions that the product
is designed or intended primarily for
children 12 years of age or younger,
then it may be considered a children’s
product if the required consideration of

all four statutory factors supports that
determination. Products mainly
intended for use by the instructor would
not be considered children’s products.

Some pens and pencils are designed
or intended primarily for children 12
years of age or younger. However, if a
pen, pencil, or other office supply is not
designed or intended primarily for
children 12 years of age or younger, it
would not be considered a children’s
product.

The Commission notes that, in the
context of science equipment, size may
be more pertinent to protective gear,
such as gloves and aprons, in making an
age determination than it would be to
the scientific instruments themselves
and is, on its own initiative, changing
the final rule to reflect this.

24. Sporting Goods and Recreational
Equipment—S§ 1200.2(d)(8) (Formerly
§1500.92(d)(8)). Proposed
§1500.92(d)(8)) would consider sporting
goods that are primarily intended for
consumers older than 12 years of age to
be general use items. The proposed
interpretative rule would explain that
regulation-sized sporting equipment,
such as basketballs, baseballs, bats,
racquets, and hockey pucks, are general
use items even though some children 12
years of age or younger will use them.
However, this section would provide
that sporting goods become children’s
products when they are sized to fit
children or are otherwise decorated
with childish features that are intended
to attract children 12 years of age or
younger. Likewise, this section would
provide that recreational equipment,
such as roller blades, skateboards,
bicycles, camping gear, and fitness
equipment, are considered general use
products unless they are sized to fit
children 12 years of age or younger and/
or are decorated with childish features
by the manufacturer.

(Comment 28)—Several commenters
state that sporting equipment intended
for “tweens,” teens, and young adults
should not be considered “children’s
products.” One commenter states that
“legitimate” sporting goods should be
general use products whether they are
used by a 9-year-old or 13-year-old and
that “size” is irrelevant to making the
determination. The commenter asserts
that their uses and essential purposes
are no different than sporting equipment
used by teens. Another commenter
states that the cost of testing these
products was too high and resulted in
delays in manufacturing.

(Response 28)—We agree that
products sized for general use are not
converted into children’s products
because they are also used by children
12 years of age or younger (such as
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“tweens” whom, based upon the Age
Determination Guidelines issued by the
Consumer Product Safety Commission
staff in September 2002, for purposes of
this response, we consider to be
individuals under 13, but not younger
than 9 years of age). Unless such items
are specifically marketed to children or
have extra features that make them more
suitable for children than for adults,
they would be considered general use
products. However, we disagree that
sizing of the sporting equipment would
be irrelevant to the age determination. If
children 12 years or younger would
mainly use the product because it
would be too small or inappropriate for
older children to use, then it likely
would be considered a children’s
product.

As for the comment regarding testing
costs and manufacturing delays, such
matters are outside the scope of this
rulemaking. Comments related to testing
and certification are addressed in
separate rulemaking on product
certification published in the Federal
Register on May 20, 2010 (75 FR 28336).
Additionally, the Commission
recognizes that the use of the term
“regulation sized sporting equipment”
leaves room for confusion between
whether the Commission is referring to
youth regulation size or adult regulation
size. Accordingly, the final rule is
modified to reflect this consideration
and renumbered as § 1200.2(d)(8).

(Comment 29)—0ne commenter states
that the interpretative rule should be
clear that a product sized for an adult,
such as a baseball glove, is considered
a general use product even if there is a
cartoon character on it. In addition, the
commenter asserts that a wading pool
may be a children’s product based on
size alone, regardless of whether it
contains additional play features, and
requests a definition for “shallow” in
reference to wading pool depth.

(Response 29)—We agree that the
presence of a cartoon character on an
adult-sized product is not sufficient to
label a product as a children’s product.
Age determinations take into account
the principal use patterns of a given
product; so if a baseball glove is too
large for children to use, it would not be
intended for use by children 12 years of
age or younger and therefore would not
be a children’s product, no matter how
it is decorated.

In response to the comment regarding
wading pools, we agree that such pools
generally are intended for children even
without childish themes or play
features. The size, decorations, and
depth of a pool may be sufficient to
determine that a product is primarily
intended for use by children. However,

the Commission does not have
regulations setting forth the dimensions
of wading pools.

25. Musical Instruments—
§1200.2(D)(9) (Formerly
§1500.92(d)(9)). Proposed
§1500.92(d)(9) would consider musical
instruments suited for an adult
musician as well as a child to be general
use products. Instruments primarily
intended for children can be
distinguished from adult instruments by
their size and marketing themes. The
proposed interpretative rule also would
explain that products with a marketing
strategy that targets schools, such as
instrument rentals, would not convert
such products into children’s products
if such products are intended for general
use, regardless of how the instruments
are leased, rented, or sold. These
instruments are intended by the
manufacturer for use primarily by
adults, although there also may be
incidental use by children through such
programs. However, this section also
would provide that products that
produce music or sounds in a manner
that simplifies the process so that
children can pretend to play an
instrument are considered toys
primarily intended for children 12 years
of age or younger.

(Comment 30)—0One commenter states
that the proposed rule should explicitly
exclude from the definition of children’s
product electronically-aided musical
instruments and musical devices that
are preprogrammed by the user or the
manufacturer.

(Response 30)—We agree that the
preprogrammed sounds and
demonstration pieces in electronically-
aided musical instruments would be
considered general use products.
However, toys that have preprogrammed
sounds will continue to be considered
children’s products. Accordingly, we
have revised the rule to add “including
electronically-aided musical
instruments” after “Musical
instruments.”

The Commission notes that if a
distributor or retailer sells or rents in
bulk, general use musical instruments
through distribution channels that target
children 12 years of age or younger in
educational settings, such as schools or
summer camps, this type of a
distribution strategy would not
necessarily convert a general use
product into a children’s product.
However, if the product is packaged in
such a manner that either expressly
states or implies with graphics, themes,
labeling, or instructions that the product
is designed or intended primarily for
children 12 years of age or younger,
then it may be considered a children’s

product if the required consideration of
all four statutory factors supports that
determination.

26. Other Issues

(Comment 31)—0One commenter states
that the effective date should be delayed
to give manufacturers an opportunity to
evaluate whether or not their products
are children’s products pursuant to this
rule.

(Response 31)—Because this is an
interpretative rule, a delayed effective
date is not required by the
Administrative Procedure Act (5 U.S.C.
553(d)).

(Comment 32)—A few commenters
raise issues with footwear. These
commenters state that there is no
certainty as to whether an article of
footwear is a children’s product and that
the issue is confused especially with
youth footwear. According to the
commenters, many 12-year-olds wear
adult footwear and that size does not
necessarily relate to age. The
commenters request an objective
standard of footwear of 24 centimeters
(cm) or more as being intended for
adults.

(Response 32)—We believe that the
manufacturer is in the best position to
make an initial determination regarding
whether footwear is primarily intended
for children 12 years of age or younger.
However, we will rely on the statutory
factors, rather than a single factor since
it is possible that other features can
strongly indicate that the footwear is
intended primarily for children 12 years
old or younger even though the length
of the footwear exceeds 24 cm.

List of Subjects in 16 CFR Part 1200

Business and industry, Infants and
children, Consumer protection, Imports,
Toys.

m For the reasons stated above, the
Commission adds 16 CFR part 1200 to
read as follows:

PART 1200—DEFINITION OF
CHILDREN’S PRODUCT UNDER THE
CONSUMER PRODUCT SAFETY ACT

Sec.
1200.1 Purpose.
1200.2 Definition of children’s product.

Authority: 15 U.S.C. 2052(2).

§1200.1 Purpose.

This part provides guidance on the
definition of children’s product and the
factors the Commission will consider
when making determinations regarding
children’s products as set forth under 15
U.S.C. 2052(2).

§1200.2 Definition of children’s product.
(a) Definition of “Children’s
Product”—(1) Under section 3(a)(2) of
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the Consumer Product Safety Act
(CPSA), a children’s product means a
consumer product designed or intended
primarily for children 12 years of age or
younger. The term “designed or
intended primarily” applies to those
consumer products mainly for children
12 years old or younger. Whether a
product is primarily intended for
children 12 years of age or younger is
determined by considering the four
specified statutory factors. These factors
are:

(i) A statement by a manufacturer
about the intended use of such product,
including a label on such product if
such statement is reasonable.

(ii) Whether the product is
represented in its packaging, display,
promotion, or advertising as appropriate
for use by children 12 years of age or
younger.

(iii) Whether the product is
commonly recognized by consumers as
being intended for use by a child 12
years of age or younger.

(iv) The Age Determination
Guidelines issued by the Commission
staff in September 2002 and any
successor to such guidelines.

(2) The examples discussed herein
may also be illustrative in making such
determinations; however, the
determination of whether a product
meets the definition of a children’s
product depends on factual information
that may be unique to each product and,
therefore, would need to be made on a
case-by-case basis. The term “for use” by
children 12 years or younger generally
means that children will physically
interact with such products based on
the reasonably foreseeable use of such
product. Toys and articles that are
subject to the small parts regulations at
16 CFR Part 1501 and in ASTM F963
would fall within the definition of
children’s product since they are
intended for children 12 years of age or
younger. Toys and other articles
intended for children up to 96 months
(8 years old) that are subject to the
requirements at 16 CFR 1500.48 through
1500.49 and 16 CFR 1500.50 through
1500.53 would similarly fall within the
definition of children’s product given
their age grading for these other
regulations. Therefore, a manufacturer
could reasonably conclude on the basis
of the age grading for these other
regulations that its product also must
comply with all requirements applicable
to children’s products including, but not
limited to, those under the Federal
Hazardous Substances Act, ASTM F963,
“Standard Consumer Safety
Specification for Toy Safety,” and the
Consumer Product Safety Improvement
Act of 2008.

(b) Definition of “General Use
Product”—(1) A general use product
means a consumer product that is not
designed or intended primarily for use
by children 12 years old or younger.
General use products are those
consumer products designed or
intended primarily for consumers older
than age 12. Some products may be
designed or intended for use by
consumers of all ages, including
children 12 years old or younger, but are
intended mainly for consumers older
than 12 years of age. Examples of
general use products may include
products with which a child would not
likely interact, or products with which
consumers older than 12 would be as
likely, or more likely to interact.
Products used by children 12 years of
age or younger that have a declining
appeal for teenagers are likely to be
considered children’s products.

(2) Other products are specifically not
intended for children 12 years of age or
younger. These products, such as
cigarette lighters, candles, and
fireworks, which the Commission has
traditionally warned adults to keep
away from children, are not subject to
the CPSIA’s lead limits, tracking label
requirement, and third-party testing and
certification provisions. Similarly,
products that incorporate performance
requirements for child resistance are not
children’s products as they are designed
specifically to ensure that children
cannot access the contents. This would
include products such as portable
gasoline containers and special
packaging under the Poison Prevention
Packaging Act.

(c) Factors Considered—To determine
whether a consumer product is
primarily intended for a child 12 years
of age or younger the four specified
statutory factors must be considered
together as a whole. The following four
factors must be considered:

(1) A statement by a manufacturer
about the intended use of such product,
including a label on such product if
such statement is reasonable. A
manufacturer’s statement about the
product’s intended use, including the
product’s label, should be reasonably
consistent with the expected use
patterns for a product. A manufacturer’s
statement that the product is not
intended for children does not preclude
a product from being regulated as a
children’s product if the primary appeal
of the product is to children 12 years of
age or younger, as indicated, for
example, by decorations or
embellishments that invite use by the
child, being sized for a child or being
marketed to appeal primarily to
children. Similarly, a label indicating

that a product is for ages 9 and up does
not necessarily make it a children’s
product if it is a general use product.
Such a label may recommend 9 years
old as the earliest age for a prospective
user, but may or may not indicate the
age for which the product is primarily
intended. The manufacturer’s label, in
and of itself, is not considered to be
determinative.

(2) Whether the product is
represented in its packaging, display,
promotion, or advertising as appropriate
for use by children 12 years of age or
younger.

(i) These representations may be
express or implied. For example,
advertising by the manufacturer
expressly declaring that the product is
intended for children 12 years of age or
younger will support a determination
that a product is a children’s product.
While, for example advertising by the
manufacturer showing children 12 years
of age or younger using the product may
support a determination that the
product is a children’s product. These
representations may be found in
packaging, text, illustrations and/or
photographs depicting consumers using
the product, instructions, assembly
manuals, or advertising media used to
market the product.

(ii) The product’s physical location
near, or visual association with,
children’s products may be a factor in
making an age determination, but is not
determinative. For example, a product
displayed in a children’s toy section of
a store may support a determination that
the product is a children’s product.
However, where that same product is
also sold in department stores and
marketed for general use, further
evaluation would be necessary. The
Commission recognizes that
manufacturers do not necessarily
control where a product will be placed
in a retail establishment and such lack
of control will be considered. The
Commission evaluates products more
broadly than on a shelf-by-shelf or store-
by-store basis.

(iii) The product’s association or
marketing in conjunction with
nonchildren’s products may not be
determinative as to whether the product
is a children’s product. For example,
packaging and selling a stuffed animal
with a candle would not preclude a
determination that the stuffed animal is
a children’s product since stuffed
animals are commonly recognized as
being primarily intended for children.

(3) Whether the product is commonly
recognized by consumers as being
intended for use by children 12 years of
age or younger. Consumer perception of
the product’s use by children, including
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its reasonably foreseeable use, will be
evaluated. Sales data, market analyses,
focus group testing, and other marketing
studies may help support an analysis
regarding this factor.

(i) Features and Characteristics—
additional considerations that may help
distinguish children’s products from
nonchildren’s products include:

(A) Small sizes that would not be
comfortable for the average adult;

(B) Exaggerated features (large
buttons, bright indicators) that simplify
the product’s use;

(C) Safety features that are not found
on similar products intended for adults;

(D) Colors commonly associated with
childhood (pinks, blues, bright primary
colors);

(E) Decorative motifs commonly
associated with childhood (such as
animals, insects, small vehicles,
alphabets, dolls, clowns, and puppets);

(F) Features that do not enhance the
product’s utility (such as cartoons) but
contribute to its attractiveness to
children 12 years of age or younger; and

(G) Play value, i.e., features primarily
attractive to children 12 years of age or
younger that promote interactive
exploration and imagination for fanciful
purposes (whimsical activities lacking
utility for accomplishing mundane
tasks; actions performed for
entertainment and amusement).

(ii) Principal use of the product—the
principal uses of a product take
precedence over other actions that are
less likely to be performed with a
product. For example, when a child
pretends that a broom is a horse, that
does not mean the item is a children’s
product because the broom’s principal
use is for sweeping;

(iii) Cost—the cost of a given product
may influence the determination of the
age of intended users; and

(iv) Children’s interactions, if any,
with the product—products for use in a
child’s environment by the caregiver but
not for use by the child would not be
considered to be primarily intended for
a child 12 years of age or younger.

(4) The Age Determination Guidelines
issued by the Consumer Product Safety
Commission staff in September 2002,
and any successor to such guidelines.
The product’s appeal to different age
groups and the capabilities of those age
groups may be considered when making
determinations about the appropriate
user groups for products.

(d) Examples—To help manufacturers
understand what constitutes a
children’s product under the CPSA, the
following additional examples regarding
specific product categories are offered:

(1) Furnishings and Fixtures—General
home furnishings and fixtures

(including, but not limited to: Rocking
chairs, shelving units, televisions,
digital music players, ceiling fans,
humidifiers, air purifiers, window
curtains, tissue boxes, rugs, carpets,
lamps, clothing hooks and racks) that
often are found in children’s rooms or
schools would not be considered
children’s products unless they are
decorated or embellished with a
childish theme and invite use by a child
12 years of age or younger, are sized for
a child, or are marketed to appeal
primarily to children. Examples of home
or school furnishings that are designed
or intended primarily for use by
children and considered children’s
products include: Infant tubs, bath seats,
small bean bag chairs with childish
decorations, beds with children’s
themes, child-sized desks, and child-
sized chairs. Decorative items, such as
holiday decorations and household
seasonal items that are intended only for
display, with which children are not
likely to interact, are generally not
considered children’s products, since
they are intended to be used by adults.

(2) Collectibles—Adult collectibles
may be distinguished from children’s
collectibles by themes that are
inappropriate for children 12 years of
age or younger, have features that
preclude use by children during play,
such as high cost, limited production,
fragile features, display features (such as
hooks or pedestals), and are not
marketed alongside children’s products
(for example, in a children’s
department) in ways that make them
indistinguishable from children’s
products. For example, collectible plush
bears have high cost, are highly
detailed, with fragile accessories,
display cases, and platforms on which
to pose and hold the bears. Children’s
bears have lower costs and simple
accessories that can be handled without
fear of damage to the product. Another
example of collectible items includes
model railways and trains made for
hobbyists.

(3) Jewelry—Jewelry intended for
children is generally sized, themed, and
marketed to children. The following
characteristics may cause a piece of
jewelry to be considered a children’s
product: Size; very low cost; play value;
childish themes on the jewelry; sale
with children’s products (such as a
child’s dress); sale with a child’s book,
a toy, or party favors; sale with
children’s cereal or snacks; sale at an
entertainment or educational event
attended primarily by children; sale in
a store that contains mostly children’s
products; and sale in a vending
machine. In addition, many aspects of
an item’s design and marketing are

considered when determining the age of
consumers for whom the product is
intended and will be purchased
including: Advertising; promotional
materials; packaging graphics and text;
dexterity requirements for wearing;
appearance (coloring, textures,
materials, design themes, licensing, and
level of realism); and cost. These
characteristics will help jewelry
manufacturers and consumers
determine whether a particular piece of
jewelry is designed or intended
primarily for children 12 years of age or
younger.

(4) DVDs, Video Games, and
Computer Products—Most computer
products and electronic media, such as
CDs, DVDs, and video games, are
considered general use products.
However, CDs and DVDs with encoded
content that is intended for and
marketed to children, such as children’s
movies, games, or educational software
may be determined to be children’s
products. CPSC staff may consider
ratings given by entertainment
industries and software rating systems
when making an age determination. In
addition, electronic media players and
devices that are embellished or
decorated with childish themes that are
intended to attract children 12 years of
age or younger, are sized for children, or
are marketed to appeal primarily to
children, are not likely to fall under the
general use category where children 12
years or younger likely would be the
primary users of such devices. However,
electronic devices such as CD players,
DVD players, game consoles, book
readers, digital media players, cell
phones, digital assistant communication
devices, and accessories to such devices
that are intended mainly for children
older than 12 years of age or adults are
products for general use.

(5) Art Materials—Materials sized,
decorated, and marketed to children 12
years of age or younger, such as crayons,
finger paints, and modeling dough,
would be considered children’s
products. Crafting kits and supplies that
are not specifically marketed to children
12 years of age or younger likely would
be considered products intended for
general use. Consideration of the
marketing and labeling of raw materials
and art tools (such as modeling clay,
paint, and paint brushes) may often be
given high priority in an age
determination because the appeal and
utility of these raw materials has such
a wide audience. If a distributor or
retailer sells or rents a general use
product in bulk (such as a raw art
materials or art tools) through
distribution channels that target
children 12 years of age or younger in



63080

Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/Rules and Regulations

educational settings, such as schools,
summer camps, or child care facilities,
this type of a distribution strategy
would not necessarily convert a general
use product into a children’s product.
However, if the product is packaged in
such a manner that either expressly
states or implies with graphics, themes,
labeling, or instructions that the product
is designed or intended primarily for
children 12 years of age or younger,
then it may be considered a children’s
product if the required consideration of
all four statutory factors supports that
determination. The requirements of the
Labeling of Hazardous Art Materials Act
are similar to the labeling requirements
of the FHSA, of which it is a part.
Therefore, third party testing to LHAMA
is not required. An art material designed
or intended primarily for children 12
years of age or younger would have to
be tested by a third party laboratory to
demonstrate compliance with CPSIA,
but it would not require third party
testing and certification to the LHAMA
requirements. For the same reasons, no
general conformity certificate is
required for general use art materials.

(6) Books—The content of a book can
determine its intended audience.
Children’s books have themes,
vocabularies, illustrations, and covers
that match the interests and cognitive
capabilities of children 12 years of age
or younger. The age guidelines provided
by librarians, education professionals,
and publishers may be dispositive for
determining the intended audience.
Some children’s books have a wide
appeal to the general public, and in
those instances, further analysis may be
necessary to assess who the primary
intended audience is based on
consideration of relevant additional
factors, such as product design,
packaging, marketing, and sales data.

(7) Science Equipment—Microscopes,
telescopes, and other scientific
equipment that would be used by an
adult, as well as a child, are considered
general use products. Equipment that is
intended by the manufacturer for use
primarily by adults, although there may
be use by children through such
programs, is a general use product. Toy
versions of such items are considered
children’s products. If a distributor or
retailer sells or rents a general use
product in bulk through distribution
channels that target children 12 years of
age or younger in educational settings,
such as schools or summer camps, this
type of a distribution strategy would not
necessarily convert a general use
product into a children’s product.
However, if the product is packaged in
such a manner that either expressly
states or implies with graphics, themes,

labeling, or instructions that the product
is designed or intended primarily for
children 12 years of age or younger,
then it may be considered a children’s
product if the required consideration of
all four statutory factors supports that
determination. Products mainly
intended for use by the instructor would
not be considered children’s products.
In general, scientific equipment that is
specifically sized for children, such as
protective gear, eyewear, gloves, or
aprons and/or has childish themes or
decorations and invites use by a child
12 years of age or younger or is
marketed to appeal primarily to
children is considered a children’s
product.

(8) Sporting Goods and Recreational
Equipment—Sporting goods that are
intended primarily for consumers older
than 12 years of age are considered
general use items. Sporting equipment,
sized for adults, are general use items
even though some children 12 years of
age or younger will use them. Unless
such items are specifically marketed to
children 12 years of age or younger, or
have extra features that make them more
suitable for children 12 years of age or
younger than for adults, they would be
considered general use products. If
children 12 years or younger would
mainly use the product because it
would be too small or inappropriate for
older children to use, then it likely
would be considered a children’s
product. Likewise, recreational
equipment, such as roller blades,
skateboards, bicycles, camping gear, and
fitness equipment are considered
general use products unless they are
sized to fit children 12 years of age or
younger and/or are decorated with
childish features by the manufacturer.

(9) Musical Instruments—Musical
instruments, including electronically-
aided instruments suited for an adult
musician, are general use products.
Instruments intended primarily for
children can be distinguished from
adult instruments by their size and
marketing themes. The Commission
notes that if a distributor or retailer sells
or rents in bulk, a general use musical
instrument through distribution
channels that target children 12 years of
age or younger in educational settings,
such as schools or summer camps, this
type of a distribution strategy would not
necessarily convert a general use
product into a children’s product.
However, if the product is packaged in
such a manner that either expressly
states or implies with graphics, themes,
labeling, or instructions that the product
is designed or intended primarily for
children 12 years of age or younger,
then it may be considered a children’s

product if the required consideration of
all four statutory factors supports that
determination.

Dated: October 6, 2010.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2010-25645 Filed 10-13—-10; 8:45 am]
BILLING CODE 6355-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 44
RIN 3038-AD24

Interim Final Rule for Reporting Pre-
Enactment Swap Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Interim final rule; request for
public comment.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is publishing for comment an
interim final rule to implement new
statutory provisions introduced by Title
VII of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”). Section 729 of the
Dodd-Frank Act requires the CFTC to
adopt, within 90 days of enactment of
the Dodd-Frank Act, an interim final
rule for the reporting of swap
transactions entered into before July 21,
2010 whose terms had not expired as of
that date (“pre-enactment unexpired
swaps”). Pursuant to this mandate, the
CFTC is today adopting an interim final
rule requiring specified counterparties
to pre-enactment unexpired swap
transactions to report certain
information related to such transactions
to a registered swap data repository
(“SDR”) * or to the Commission by the
compliance date to be established in
reporting rules required under
Section2(h)(5) of the CEA, or within 60
days after an SDR becomes registered
under Section 21 of the CEA, whichever
occurs first. An interpretive note to the
rule advises that counterparties that
may be required to report to an SDR or
the CFTC will need to preserve
information pertaining to the terms of
such swaps.

DATES: This interim final rule is
effective October 14, 2010. Comments

1The term “swap data repository” is defined in
Section 1a(48) of the Commodity Exchange Act
(“CEA” or the “Act”) to mean “any person that
collects and maintains information or records with
respect to transactions or positions in, or the terms
and conditions of, swaps entered into by third
parties for the purpose of providing a centralized
recordkeeping facility for swaps.”
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on all aspects of the interim final rule
must be received on or before November
15, 2010.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Agency Web Site: Follow the
instructions for submitting comments at
http://www.federalregister.gov/agencies/
commodity-futures-trading-commission.

e E-mail: peswapreport@cftc.gov.

e Mail: Address to David A. Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that is exempt from disclosure under the
Freedom of Information Act, a petition
for confidential treatment of the exempt
information may be submitted according
to the established procedures in CFTC
Regulation 145.9.2

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from www.cftc.gov that it may deem to
be inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
rulemaking will be retained in the
public comment file and will be
considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Susan Nathan, Senior Special Counsel,
Division of Market Oversight,
Commodity Futures Trading
Commission, Washington, DC 20581, at
(202) 418.5133.

SUPPLEMENTARY INFORMATION: The
Commission is adopting Part 44 to its
Regulations under the Commodity
Exchange Act as an interim final rule
and is soliciting comment on all aspects
of the rule. The Commission will
carefully consider all comments
received and will address them, where
applicable, in connection with the
permanent reporting rules required to be
adopted by the Dodd-Frank Act.

I. Background

On July 21, 2010, President Obama
signed into law the Dodd-Frank Wall

217 CFR 145.9.

Street Reform and Consumer Protection
Act (“Dodd-Frank Act”).3 Title VII of the
Dodd-Frank Act* amended the
Commodity Exchange Act (“CEA”) 5 to
establish a comprehensive new
regulatory framework for swaps and
security-based swaps. The legislation
was enacted to reduce risk, increase
transparency, and promote market
integrity within the financial system by,
among other things: (1) Providing for the
registration and comprehensive
regulation of swap dealers and major
swap participants; (2) imposing clearing
and trade execution requirements on
standardized derivative products; (3)
creating robust recordkeeping and real-
time reporting regimes; and (4)
enhancing the Commission’s
rulemaking and enforcement authorities
with respect to, among others, all
registered entities and intermediaries
subject to the Commission’s oversight.

Among other things, the Dodd-Frank
Act requires that swaps be reported to
a registered SDR or to the Commission
if there is no registered SDR that would
accept the swap. Section 723 of the
Dodd-Frank Act adds Section 2(h)(5) to
the CEA to require that pre-enactment
swaps be reported to a registered SDR or
to the Commission no later than 180
days after the effective date of that
subsection.® By its terms, the
effectiveness of this rule is governed by
the effective date of the Dodd-Frank
Act—TJuly 16, 2011. Section 729 of the
Dodd-Frank Act establishes, in new
Section 4r of the CEA, reporting
requirements that will remain in effect
until the effective date of the permanent
reporting rules to be adopted by the
Commission pursuant to Section 2(h)(5)
of the CEA.

Section 4r(a)(1) of the CEA, as
amended, provides generally that each
swap that is not accepted for clearing by

3 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010), hereinafter cited as “Dodd-Frank
Act.” The text of the Dodd-Frank Act may be
accessed at http://www.cftc.gov/LawRegulation/
OTCDERIVATIVES/index.htm.

4Pursuant to Section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

57 U.S.C. 1 et seq.

6“(5) Reporting Transition Rules.—Rules adopted
by the Commission under this section shall provide
for the reporting of data, as follows:

(A) Swaps entered into on or before the date of
the enactment of this subsection shall be reported
to a registered swap data repository or the
Commission no later than 180 days after the
effective date of this subsection.

(B) Swaps entered into on or after such date of
enactment shall be reported to a registered swap
data Repository or the Commission no later than the
later or—

(i) 90 days after such effective date; or such other
time after entering into the swap as the Commission
may prescribe by rule or regulation.

any derivatives clearing organization
(“DCO”) must be reported to a swap data
repository (“SDR”) registered in
accordance with new Section 21 of the
CEA 7 or, where there is no SDR that
would accept the swap, to the
Commission within the time period
prescribed by the Commission. Section
4r(a)(2) specifies that each swap entered
into before the date of enactment of the
Dodd-Frank Act, the terms of which had
not expired by the date of enactment of
that Act, must be reported to a
registered SDR or to the Commission,
and directs the Commission to
promulgate, within 90 days of
enactment of the Dodd-Frank Act, an
interim final rule providing for the
reporting of such swaps. Section
4r(a)(2)(A) directs that such swaps be
reported by a date not later than (i) 30
days after issuance of the interim final
rule; or (ii) such other period as the
Commission determines to be
appropriate.

Consistent with this mandate, the
Commission is adopting, in new Part 44
of the Commission’s regulations, Rule
44.02 to (i) establish a reporting time
frame for unexpired pre-enactment
swaps that is no later than 60 days from
the date the appropriate SDR is
registered with the Commission or by
the compliance date established in the
swap reporting rules required by
Section 2(h)(5) of the CEA, whichever
comes first; and (ii) require that
counterparties specified in Section
4r(a)(3) report information concerning
pre-enactment unexpired swaps to the
Commission on request during the
interim period. Finally, the Commission
is specifying in an interpretive note
(“Note”) to Rule 44.02(a) the information
the Commission believes reporting
entities should retain in order to comply
with the reporting obligations in the
rule.

II. The Interim Final Rule

A. Reconciling the Relevant Statutory
Provisions

Sections 723 and 729 of the Dodd-
Frank Act establish requirements for the
reporting of pre-enactment swaps to
SDRs or to the Commission; each
provides generally that swaps must be
reported pursuant to such rules or
regulations as the Commission
prescribes. Section 729 provides that
swaps entered into prior to the July 21,
2010 enactment date and outstanding on

7 Section 21, added by Section 728 of the Dodd-
Frank Act, requires that SDRs directly or indirectly
making use of the mails or any means or
instrumentality of interstate commerce to perform
the functions of an SDR be registered with the
Commission, and establishes statutory duties
applicable to registered SDRs.


http://www.federalregister.gov/agencies/commodity-futures-trading-commission
http://www.federalregister.gov/agencies/commodity-futures-trading-commission
http://www.cftc.gov/LawRegulation/OTCDERIVATIVES/index.htm
http://www.cftc.gov/LawRegulation/OTCDERIVATIVES/index.htm
mailto:peswapreport@cftc.gov
http://www.cftc.gov
http://www.cftc.gov
http://www.cftc.gov
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that date (hereafter “pre-enactment
unexpired swaps”) must be reported to
a registered SDR or the CFTC not later
than 30 days after the CFTC issues an
interim final rule 8 or such other period
determined by the CFTC. Section 723
similarly provides that the Commission
must promulgate a rule that pre-
enactment swaps must be reported to a
registered SDR not later than 180 days
after the effective date of the
subsection.? The inconsistencies
between these two reporting provisions
must be reconciled in order to eliminate
uncertainty with respect to the actual
reporting requirements for pre-
enactment swaps.

1. Section 729

Section 4r(a)(1) of the CEA, added by
section 729 of the Dodd-Frank Act,
provides generally that each swap that
is not accepted for clearing by any DCO
must be reported to an SDR described in
new Section 21 of the CEA or, in the
case where there is no SDR that would
accept the swap,° to the Commission
within the time period prescribed by the
Commission. Specifically, pre-
enactment swaps must, pursuant to new
CEA Section 4r(a)(2)(A), be reported to
a registered SDR, or to the Commission
if no SDR would accept the swap, by a
date that is not later than 30 days after
the issuance of the interim final rule
prescribed in new Section 4r(a)(2)(B) 11
or such other period as the Commission
determines to be appropriate. Section
4r(a)(3) delineates the reporting
obligations of the parties in specific
circumstances.'?

8 The interim final rule must be promulgated
within 90 days of enactment of the Dodd-Frank Act.
See Section 4r(a)(2)(B).

9 Section 774 of the Dodd-Frank Act describes the
effective date as follows: “unless otherwise
provided,” the provisions of Title VII shall take
effect “on the later of 360 days after the date of
enactment” or to the extent that a provision of Title
VII requires a rulemaking, “not less than 60 days
after publication of the final rule or regulation
implementing” such provision of Title VIL

10The Commission believes that this
circumstance might occur where no SDR has yet
been approved or where no SDR has been approved
for a particular asset class. In addition, it is
conceivable that an SDR’s system might not be
equipped to accept a particular bespoke swap
transaction.

11 Section 4r(a)(2)(B) provides that “[tThe
Commission shall promulgate an interim final rule
within 90 days of the date of enactment of this
section providing for the reporting of each swap
entered into before the date of enactment as
referenced in subparagraph (A).” See Section 729 of
the Dodd-Frank Act.

12For swaps in which only one counterparty is
a swap dealer or major swap participant, that swap
dealer or major swap participant shall report the
swap (Section 4r(3)(A)); where one counterparty is
a swap dealer and the other is a major swap
participant, the swap dealer shall report the swap
(Section 4r(3)(B)). With respect to any other swap
not described in subsections (A) and (B), the

2. Section 723

Section 723 of the Dodd-Frank Act
adds to the CEA new Section 2(h)(5),
which similarly requires that the
Commission adopt a reporting transition
rule for swaps entered into before the
date of enactment of that subsection.
Section 2(h)(5) provides that such swaps
shall be reported to a registered SDR or
to the Commission no later than 180
days after the effective date of that
subsection—or approximately 540 days
after the date of enactment.

3. Legislative Intent

In a July 15, 2010 floor statement,
Senator Lincoln addressed the
inconsistencies between Sections 2(h)(5)
and 4r(a)(2)(A) and emphasized that the
provisions of these two sections “should
be interpreted as complementary to one
another to assure consistency between
them. This is particularly true with
respect to issues such as the effective

dates of these reporting requirements
* % % »”13

B. Scope and Coverage of the Interim
Final Rule

As noted, new Section 2(h)(5) does
not contain the same qualifying
language found in Section 4r(a)(2)(A),
which limits the swaps that must be
reported to pre-enactment swaps whose
terms have not expired as of the date of
enactment. In the Commission’s view,
failure to limit the term “pre-enactment
swaps” to “pre-enactment unexpired
swaps” would require reporting of every
swap that has ever been entered into.14
There are obvious practical and
operational difficulties in an
interpretation that imposes reporting
requirements on expired swaps:
counterparties may not have kept
thorough, complete—or indeed any—
records of such transactions. Moreover,
the argument can be made that a swap
whose terms have expired is no longer
a swap as defined in the Dodd-Frank
Act. For these reasons, the Commission
believes that the trades described in
Section 2(h)(5) should be viewed as
consistent with those described in

counterparties to the swap shall select a
counterparty to report the swap (Section
4r(a)(3)(C)).

13 Lincoln, “Wall Street Transparency and
Accountability,” Congressional Record (July 15,
2010) at S5923.

14 Financial historians believe that the first swap
transaction was executed between the World Bank
and IBM Corporation in 1981. See Paul C. Harding,
Mastering the ISDA Master Agreements (1992 and
2002) (FT Prentice Hall, 3d Ed. 2010) at 9. As noted
in the text accompanying this footnote, the
operational difficulties in requiring reporting of all
swaps executed since 1981 could be substantial,
and the cost in terms of technology and human
capital resources would far outweigh any potential
benefits for swaps that have expired.

Section 4r(a)(2); that is, limited to those
pre-enactment trades whose terms had
not expired at the time of enactment—
i.e., July 21, 2010.

1. Reporting Obligations

Rule 44.02(a) requires that the
designated counterparty to a pre-
enactment unexpired swap
transaction 1° submit, with respect to
such transaction, the following
information to a registered SDR or to the
Commission: (i) A copy of the
transaction confirmation in electronic
form, if available, or in written form if
there is no electronic copy; and (ii) if
available, the time the transaction was
executed. In addition, Rule 44.02(b)
provides that a counterparty to a pre-
enactment unexpired swap transaction
must report to the Commission on
request any information relating to such
transaction during the time that this
interim final rule is in effect. The
Commission expects that such
information would vary depending
upon the needs of the Commission and
may include actual as well as summary
trade data. Such summary data may
include a description of a swap dealer’s
counterparties or the total number of
pre-enactment swap transactions
entered into by the dealer and some
measure of the frequency and duration
of those contracts. The Commission
believes that this requirement will
facilitate its ability to understand and
evaluate the current market for swaps
and may inform its analysis of other
required rulemakings under the Dodd-
Frank Act.

2. Reporting Party

Section 4r(a)(3) of the CEA specifies
the party obligated to report a swap
transaction: either a swap dealer, a
major swap participant, or a
counterparty to the transactions. These
provisions apply to reporting under the
interim final rule. Specifically, Section
4r(a)(3) provides, with respect to a swap
in which only one counterparty is a
swap dealer or major swap participant,
it is that entity’s responsibility to report
the swap. With respect to a swap in
which one counterparty is a swap dealer
and the other counterparty is a major
swap participant, the swap dealer must
report the swap; with respect to any
other swap, the counterparties shall
select one of them to report the swap.
Rule 44.02(b) incorporates these
provisions.

15 The reporting obligations of specified
counterparties are delineated in Section 4r(a)(3) of
the CEA, as amended.
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3. Effective Date for Reporting Pre-
Enactment Unexpired Swaps

New CEA Section 4r(a)(2)(C)
establishes that the reporting provisions
of section 4r are effective immediately
upon enactment of the Dodd-Frank Act,
despite the fact that at this time (i) there
are no registered SDRs to immediately
accept the swap data; (ii) the
Commission is not prepared to accept
swap data; and (iii) the Commission has
not adopted rules governing either the
registration of swap dealers or major
swap participants or the reporting and
maintenance of such data and is not
required to do so until 360 days after
enactment of the Dodd-Frank Act.1¢ In
these circumstances, Section 4r should
be read to require that the reporting
obligation became effective on
enactment of the Dodd-Frank Act and
that counterparties who are subject to
this obligation should, as of the date of
enactment, retain all data relating to
pre-enactment unexpired swaps until
such time as reporting can be effected—
e.g., when swap dealers and major swap
participants, as well as the appropriate
SDRs, have been registered, or when
permanent regulations are enacted
pursuant to Section 2(h)(5) of the CEA,
whichever occurs first.

4. Record Retention

The pre-enactment swap transactions
that must be reported pursuant to
Section 4r of the CEA, as amended, and
the new interim final rule (Part 44 of the
Commission’s Regulations) occurred
prior to enactment of the Dodd-Frank
Act. Accordingly, implicit in the
reporting requirements established by
Section 4r and Rule 44 is the obligation
of each counterparty to such
transactions to retain information and
documents relating to the terms of the
transaction. Rule 44.02 includes a Note
to paragraphs (a)(1) and (2) advising
counterparties to a pre-enactment
unexpired swap that may be required to
report such transaction to retain in its
existing format all information and
documents, to the extent and in such
form as they presently exist, relating to
the terms of the transaction. This
information includes, but is not limited
to: (i) Any information necessary to
identify and value the transaction; (ii)
the date and time of execution of the

16 Section 2(h)(5) does not specify an effective
date. In these circumstances, the “default” effective
date would be 360 days after enactment of the
Dodd-Frank Act or 60 days after publication of a
final rule or regulation. Adoption of the effective
date prescribed in Section 2(h)(5) permits the
implementation of Section 4r and achieves Senator
Lincoln’s goal of assuring consistency between the
two legislative provisions embodied in Sections 4r
and 2(h)(5).

transaction; (iii) information relevant to
the price of the transaction; (iv) whether
the transaction was accepted for
clearing by any clearing agency or
derivatives clearing organization, and if
so the identity of such agency or
organization; (v) any modification(s) to
the terms of the transaction; and (vi) the
final confirmation of the transaction.
The Commission believes that
counterparties that may be required to
report such transactions should retain
such information in order to comply
with the reporting requirements of Rule
44.02. The information identified above
and in the Note is designed to
encompass material information about
pre-enactment unexpired swap
transactions that may be the subject of
a request by the Commission to report
pursuant to the interim final rule, as
well as rules subsequently adopted
pursuant to new Section 2(h)(5) of the
CEA, and that will assist the
Commission in performing its oversight
functions under the CEA.

The Note does not require any
counterparty to a pre-enactment
unexpired swap to create or retain new
records with respect to transactions that
occurred in the past. Permitting records
to be retained in their existing format is
designed to ensure that important
information relating to the terms of pre-
enactment unexpired swaps is
preserved with minimal burden on the
counterparties. Similarly, the
Commission understands that
information that the counterparty does
not have prior to the effective date of the
interim final rule cannot be reported.

I1I. Related Matters

A. Administrative Procedure Act

The Administrative Procedure Act 17
(“APA”) generally requires an agency to
publish notice of a proposed rulemaking
in the Federal Register.'8 This
requirement does not apply, however,
when the agency “for good cause finds
* * * that notice and public procedure
are impracticable, unnecessary, or
contrary to the public interest.” 19
Moreover, while the APA requires
generally that an agency publish an
adopted rule in the Federal Register 30
days before it becomes effective, this
requirement does not apply if the
agency finds good cause to make the
rule effective sooner.2° Section 729 of
the Dodd-Frank Act amended the CEA
to add new Section 4r, which in turn
requires the Commission to adopt,
within 90 days of enactment of the

175 U.S.C. 553.
185 U.S.C. 553(b).
19]d.

205 U.S.C. 553(d).

Dodd-Frank Act, an interim final rule
providing for the reporting of swaps
entered into before the date of
enactment of the Dodd-Frank Act the
terms of which were not expired as of
that date. The Commission is adopting
Part 44 to its Regulations in response to
this mandate. In these circumstances,
the Commission, for good cause, fines
that notice and solicitation is
impracticable, unnecessary or contrary
to the public interest. This finding also
satisfies the requirements of 5 U.S.C.
808(2), permitting the rule to become
effective notwithstanding the
requirement of 5 U.S.C. 801 (if a federal
agency finds that notice and public
comment are “impractical, unnecessary
or contrary to the public interest,” a rule
“shall take effect at such time as the
federal agency promulgating the rule
determines.”).

B. Paperwork Reduction Act

1. Reporting Requirements

The Commission has determined that
these proposed orders will not impose
on swap counterparties any new
reporting requirements that would be
collections of information requiring the
approval of the Office of Management
and Budget under the Paperwork
Reduction Act.2 The reporting
requirements associated with Section
723 of the Dodd-Frank Act will be
adopted by the Commission, at which
time the Commission will issue a notice
and request comments on the reporting
requirements and seek OMB approval as
provided by 5 CFR 1320.8 and 1320.11.

2. Recordkeeping Requirements

Proposed Commission Regulation
44.02 imposes a recordkeeping
requirement on swap counterparties that
is considered to be a collection of
information within the meaning of the
Paperwork Reduction Act (“PRA”).22
The Commission therefore is required to
submit to the Office of Management and
Budget (OMB) an information collection
request for review and approval in
accordance with 44 U.S.C. 3507(d) and
5 CFR 1320.8 an d1320.11. The
Commission will, by separate action,
publish in the Federal Register a notice
and request for comments on the
paperwork burden associated with these
recordkeeping requirements in
accordance with 5 CFR 1320.8. If
approved, this new collection of
information will be mandatory.

C. Cost-Benefit Analysis

Section 15 of the CEA requires the
Commission to consider the costs and

2144 U.S.C. 3501 et seq.
2244 U.S.C. 3501 et seq.
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benefits of its action before issuing a
new regulation or order under the Act.
By its terms, Section 15(a) does not
require the Commission to quantify the
costs and benefits of its action or to
determine whether the benefits of the
action outweigh its costs. Rather,
Section 15(a) requires the Commission
simply to “consider the costs and
benefits” of the subject rule or order.
Section 15(a) further specifies that the
costs and benefits of Commission
regulations shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of the market for
listed derivatives; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission may,
in its discretion, give greater weight to
any one of the five enumerated areas of
concern and may, in its discretion,
determine that notwithstanding its
costs, a particular regulation is
necessary or appropriate to protect the
public interest or to effectuate any of the
provisions or to accomplish any of the
purposes of the CEA.

Title VII of the Dodd-Frank Act
requires the Commission to undertake a
number of rulemakings to implement
the regulatory framework for swaps set
forth in that Act, including the reporting
of swap transactions. This interim final
rule implements the Dodd-Frank Act by
establishing reporting requirements for
pre-enactment unexpired swaps as
required by Section 729 of that Act and
serving as notice to reporting entities of
a present obligation to retain data
related to such swaps for reporting at a
future date. The rule will enable the
Commission to obtain data on pre-
enactment swaps and will also provide
for the preservation of data on such
swaps until the Commission issues
permanent recordkeeping and reporting
rules for all swaps. By making available
transaction data on pre-enactment
swaps, this action will enable the
Commission to gain a better
understanding of the swap market—
including the size and scope of that
market; this understanding will
ultimately lead to a more robust and
transparent environment for the market
for swaps. Further, the Commission
expects this rule to make available
information that could inform the
Commission’s decision-making with
respect to the rules it is required to
implement under the Dodd-Frank Act.

The Note to Rule 44.02(a)(1) and (2)
addresses the retention of records
relating to swaps entered into before
July 21, 2010, the terms of which had

not expired as of that date. Although
there are recordkeeping costs associated
with retention of existing swap
transaction information, the
Commission does not believe those
costs will be significant. The rule does
not require market participants to
modify the data they have for retention
purposes, and the information that is
required to be reported should be
information that is already kept by swap
counterparties in their normal course of
business, and it may be reported in the
format in which it is kept. Moreover,
counterparties must report the time of
execution only to the extent such
information is available.

The permanent reporting rules that
the Commission is required to adopt
under new CEA Section 2(h)(5) also will
apply to pre-enactment swaps.
Accordingly, in adopting this interim
final rule, the Commission has sought to
limit the burden on market participants
by not imposing substantial or
potentially conflicting reporting
requirements.

D. The Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
Federal agencies, in promulgating rules,
to consider the impact of those rules on
small entities. The term “rule” under the
RFA is defined as “any rule for which
the agency publishes a general notice of
proposed rulemaking pursuant to
Section 553(B) of this title, or any other
law * * *.”23 However, a general notice
of proposed rulemaking under Section
553(b) does not apply “when the agency
for good cause finds (and incorporates
the finding and a brief statement of
reasons therefor in the rules [issued]
that notice and public procedure
thereon are impracticable, unnecessary
or contrary to the public interest.” 24
Congress in Section 4r(a)(2)(B) of the
CEA directs the Commission to
promulgate an interim final rule within
90 days of enactment of the Dodd-Frank
Act to require the reporting of
unexpired pre-enactment swaps. The
Commission believes that the RFA does
not apply to this interim final rule
because “good cause” under 5 U.S.C.
553(b) has been established by specific
order of Congress in the Dodd-Frank
Act.

List of Subjects in 17 CFR Part 44

Swap markets, Counterparties,
Reporting and recordkeeping
requirements.

m In consideration of the foregoing, and
pursuant to the authority in the

235 U.S.C. 601(2).
245 U.S.C. 553(b).

Commodity Exchange Act, as amended,
and in particular Section 4r (a)(2) of the
Act, the Commission hereby proposes to
amend Chapter I of Title 17 of the Code
of Federal Regulation by adding a new
Part 44 as follows:

PART 44—INTERIM FINAL RULE FOR
PRE-ENACTMENT SWAP
TRANSACTIONS

Sec.

44.00 Definition of terms used in Part 44 of
this chapter.

44.01 Effective date.

44.02 Reporting pre-enactment swaps to a
swap data repository or the Commission.

Authority: 7 U.S.C. 2(h)(5), 4r, and 12a(5),

as amended by Title VII of the Wall Street

Reform and Consumer Protection Act (Dodd-

Frank Act of 2010), Pub. L. 111-203, 124

Stat. 1376 (2010).

§44.00 Definition of terms used in Part 44
of this chapter.

(a) Major swap participant shall have
the meaning provided in Section 1a(33)
of the Commodity Exchange Act, as
amended, and any rules or regulations
thereunder.

(b) Pre-enactment unexpired swap
means any swap entered into prior to
the enactment of the Dodd-Frank Act of
2010 (July 21, 2010) the terms of which
had not expired as of the date of
enactment of that Act;

(c) Reporting entity, when used in this
Part, means any counterparty referenced
or identified in Section 4r(a)(3)(A)-(C)
of the Commodity Exchange Act, as
amended;

(d) Swap Data Repository shall have
the meaning provided in Section 1a(48)
of the Commodity Exchange Act, as
amended, and any rules or regulations
thereunder;

(e) Swap Dealer shall have the
meaning provided in Section 1(a)(49) of
the Commodity Exchange Act, as
amended, and any rules or regulations
thereunder;

§44.01 Effective date.

The provisions of this Part are
effective immediately on publication in
the Federal Register.

§44.02 Reporting pre-enactment swaps to

a swap data repository or the Commission.
(a) A counterparty to a pre-enactment

unexpired swap transaction shall:

(1) Report to a registered swap data
repository or the Commission by the
compliance date established in the
reporting rules required under Section
2(h)(5) of the Commodity Exchange Act,
or within 60 days after a swap data
repository becomes registered with the
Commission and commences operations
to receive and maintain data related to
such swap, whichever occurs first, the
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following information with respect to
the swap transaction:

(i) A copy of the transaction
confirmation, in electronic form if
available, or in written form if there is
no electronic copy; and

(ii) The time, if available, that the
transaction was executed; and

(2) Report to the Commission on
request, in a form and manner
prescribed by the Commission, any
information relating to the swap
transaction.

Note to Paragraphs (a)(1) and (a)(2). In
order to comply with the reporting
requirements contained in paragraph
(a)(1) and (a)(2) of this section, each
counterparty to a pre-enactment
unexpired swap transaction that may be
required to report such transaction
should retain, in its existing format, all
information and documents, to the
extent and in such form as they
presently exist, relating to the terms of
a swap transaction, including but not
limited to any information necessary to
identify and value the transaction; the
date and time of execution of the
transaction; information relevant to the
price of the transaction; whether the
transaction was accepted for clearing
and, if so, the identity of such clearing
organization; any modification(s) to the
terms of the transaction; and the final
confirmation of the transaction.

(b) Reporting party. The
counterparties to a swap transaction
shall report the information required
under paragraph (a) of this section as
follows:

(1) Where only one counterparty to a
swap transaction is a swap dealer or a
major swap participant, the swap dealer
or major swap participant shall report
the transaction;

(2) Where one counterparty to a swap
transaction is a swap dealer and the
other counterparty is a major swap
participant, the swap dealer shall report
the transaction; and

(3) Where neither counterparty to a
swap transaction is a swap dealer or a
major swap participant, the
counterparties to the transaction shall
select the counterparty who will report
the transaction.

By the Commission.
Dated: October 1, 2010.
David A. Stawick,
Secretary.
[FR Doc. 2010-25325 Filed 10-13-10; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 529
[Docket No. FDA-2010-N-0002]
Certain Other Dosage Form New

Animal Drugs; Progesterone
Intravaginal Inserts

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Pharmacia & Upjohn Co., a Division of
Pfizer, Inc. The supplemental NADA
provides for use of progesterone
intravaginal inserts and dinoprost
tromethamine by injection for
synchronization of estrus in lactating
dairy cows.

DATES: This rule is effective October 14,
2010.

FOR FURTHER INFORMATION CONTACT:
Suzanne J. Sechen, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8105,
e-mail: suzanne.sechen@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Pharmacia
& Upjohn Co., a Division of Pfizer, Inc.,
235 East 42d St., New York, NY 10017
filed a supplement to NADA 141-200
that provides for use of EAZI-BREED
CIDR Progesterone Intravaginal Inserts
and dinoprost tromethamine by
injection for synchronization of estrus
in lactating dairy cows. The NADA is
approved as of July 22, 2010, and the
regulations are amended in 21 CFR
529.1940 to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between
9a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
supplemental approval qualifies for 3
years of marketing exclusivity beginning
on the date of approval.

The agency has determined under 21
CFR 25.33 that this action is of a type

that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in
5 U.S.C. 801-808.

List of Subjects in 21 CFR Part 529
Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 529 is amended as follows:

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §529.1940, revise paragraphs
(d)(2) and (e)(1) and remove the last
sentence in paragraph (e)(2)(iii) to read
as follows:

§529.1940 Progesterone intravaginal
inserts.

(d) * * *

(2) Cows. This product is approved
with the concurrent use of dinoprost
solution when used for indications
listed in paragraphs (e)(1)(ii)(A) and
(e)(1)(ii)(B) of this section. See
§ 5(2)2.690((:) of this chapter.

e * x %

(1) Cows—(i) Amount. Administer one
intravaginal insert per animal for 7 days.
When used for indications listed in
paragraph (e)(1)(ii)(A) of this section,
administer 25 milligrams (mg) dinoprost
(5 milliliters (mL) of 5 mg/mL solution
as in §522.690(a) of this chapter) as a
single intramuscular injection 1 day
prior to insert removal (Day 6). When
used for indications listed in paragraph
(e)(1)(ii)(B) of this section, administer 25
mg dinoprost as a single intramuscular
injection on the day of insert removal
(Day 7).

(ii) Indications for use—(A) For
synchronization of estrus in suckled
beef cows and replacement beef and
dairy heifers; for advancement of first
postpartum estrus in suckled beef cows;
and for advancement of first pubertal
estrus in replacement beef heifers.

(B) For synchronization of estrus in
lactating dairy cows.

(C) For synchronization of the return
to estrus in lactating dairy cows
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inseminated at the immediately
preceding estrus.

(iii) Limitations. Do not use in beef or
dairy heifers of insufficient size or age
for breeding or in animals with
abnormal, immature, or infected genital
tracts. Do not use in beef cows that are
fewer than 20 days postpartum. Do not
use an insert more than once. To
prevent the potential transmission of
venereal and bloodborne diseases, the
inserts should be disposed after a single
use. Administration of vaginal inserts
for periods greater than 7 days may
result in reduced fertility. Dinoprost
solution provided by No. 000009 in
§510.600(c) of this chapter.

* * * * *

Dated: October 8, 2010.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2010-25893 Filed 10-13-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-0912]
Drawbridge Operation Regulations;

Duluth Ship Canal (Duluth-Superior
Harbor).

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: Commander, Ninth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Duluth Ship Canal
Aerial Bridge at Mile 0.1 over the
Duluth Ship Canal, at Duluth, MN, for
scheduled maintenance. During this
temporary deviation the bridge will be
secured to masted navigation. Vessels
that can pass under the bridge without
an opening may do so at any time.
DATES: This deviation is effective from
6 a.m. on January 14, 2011 to 10 a.m.
on March 14, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010-
0912 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0912 in the “Keyword” box
and then clicking “Search.” They are
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Lee D. Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone 216—-902—
6085, e-mail; lee.d.soule@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The City
of Duluth, MN, who owns and operates
this drawbridge, has requested a
temporary deviation from the current
operating regulations set forth in 33 CFR
117.661. The purpose of this request is
to facilitate structural maintenance of
the bridge superstructure. The bridge is
normally required to open if at least 24
hours advance notice is provided during
the scheduled maintenance period.
Vessels that can pass under the bridge
without an opening may do so at any
time. The bridge has a horizontal
clearance of 300 feet and a vertical
clearance of 15 feet in the closed
position. Mariners that require passage
between the harbor and Lake Superior
with an air draft greater than 15 feet
may use the Superior Entrance Channel,
Superior, Wisconsin at any time. Impact
to masted navigation is mitigated by the
close proximity of an alternate route and
the reduced navigational needs in the
harbor during the winter. The most
updated and detailed marine
information for this event, and all bridge
operations, is found in the Local Notice
to Mariners and Broadcast Notice to
Mariners issued by the Coast Guard.
From 6 a.m. on January 14, 2011 to 10
a.m. on March 14, 2011 the bridge need
not open for any vessel. In accordance
with 33 CFR 117.35(e), the drawbridge
must return to its regular operating
schedule immediately at the end of the
designated time period. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: September 28, 2010.
Scot M. Striffler,

Bridge Program Manager, Ninth Coast Guard
District.

[FR Doc. 2010-25805 Filed 10-13-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-0873]

RIN 1625-AA00

Great Mississippi Balloon Race and
Fireworks Safety Zone; Lower
Mississippi River, Mile Marker 365.5 to
Mile Marker 363, Natchez, MS

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all waters of the Lower Mississippi
River from mile marker 365.5 to 363
extending the entire width of the river.
This safety zone is needed to protect
persons and vessels from the potential
safety hazards associated with a
fireworks display and low flying hot air
balloons transiting across the Lower
Mississippi River. Entry into this zone
is prohibited to all vessels, mariners,
and persons unless specifically
authorized by the Captain of the Port
(COTP) Lower Mississippi River or a
designated representative. The COTP
Lower Mississippi River or a designated
representative must authorize vessels
that desire to operate in this zone.

DATES: This rule is effective from 7:15
p.m. on October 15, 2010, until 6 p.m.
on October 16, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0873 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0873 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Lieutenant Junior
Grade Jason Erickson, Coast Guard;
telephone 901-521-4753, e-mail
Jason.A.Erickson@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
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Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. Publishing an
NPRM would be impracticable in this
situation because immediate action is
needed to protect the participants in the
fireworks display, spectators, and
mariners from the safety hazards
associated with a fireworks display and
low flying hot air balloons transiting
over a confined waterway.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This is because immediate
action is needed to protect the
participants in the fireworks display,
spectators, and mariners from the safety
hazards associated with a fireworks
display and low flying hot air balloons
transiting over a confined waterway.

Basis and Purpose

On September 13, 2010, the Coast
Guard received an Application for
Approval of Marine Event for a
fireworks display and a hot air balloon
race on the Lower Mississippi River.
This safety zone is needed to protect
participants, spectators, and other
mariners from the possible hazards
associated with a fireworks show and
hot air balloon race taking place on the
Lower Mississippi River. The fallout
zone extends into the navigable channel
of the river.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone for the
Mississippi River, extending from mile
marker 363 to mile marker 365.5. Entry
into this zone is prohibited unless
specifically authorized by the Captain of
the Port Lower Mississippi River or a
designated representative.

The Captain of the Port may be
contacted by telephone at (901) 521—
4822. This rule will be enforced from
7:15 p.m. until 8:45 p.m., local time, on
October 15, 2010 and from 4:15 p.m.
until 6 p.m., local time, on October 16,
2010.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This regulation will only be in effect
for a short period of time on both days
and notifications to the marine
community will be made through
broadcast notice to mariners. The
impacts on routine navigation are
expected to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the Lower
Mississippi River between mile marker
363 and mile marker 365.5, effective
from 7:15 p.m. to 8:45 p.m., local time,
on October 15, 2010 and 4:15 p.m. to
6 p.m., local time, on October 16, 2010.

This safety zone will not have a
significant economic impact on a
substantial number of small entities
because this rule will only be in effect
for two hours on each day the event is
occurring. In addition, the common
vessel traffic in this area is limited
almost entirely to recreational vessels
and commercial towing vessels.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it

qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
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Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves a fireworks display that is not
expected to result in any significant
adverse environmental impact as
described in NEPA.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. A new temporary § 165.T08-0873 is
added to read as follows:

§165.T08-0873 Great Mississippi Balloon
Race and Fireworks Safety Zone; the
Mississippi River, extending from mile
marker 363 to mile marker 365.5, in the
vicinity of Natchez, MS.

(a) Location. The following area is a
safety zone: those waters of the Lower
Mississippi River, beginning at mile
marker 363 and ending at mile marker
365.5, extending the entire width of the
river.

(b) Enforcement Period. This section
will be enforced from 7:15 p.m. to 8:45
p.m., local time, on October 15, 2010

and from 4:15 p.m. to 6 p.m., local time,
on October 16, 2010.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port Lower Mississippi
River or a designated representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Lower Mississippi River or a
designated representative. They may be
contacted on VHF-FM channels 16 or
by telephone at (901) 521-4822.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Lower Mississippi
River and designated personnel.
Designated personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

(d) Informational Broadcasts. The
Captain of the Port, Lower Mississippi
River will inform the public when safety
zones have been established via
Broadcast Notice to Mariners.

Dated: September 16, 2010.
Michael Gardiner,

Captain, U.S. Coast Guard, Captain of the
Port, Lower Mississippi River.

[FR Doc. 2010-25804 Filed 10-13-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
[Docket No. FWS-R7-SM-2009-0052;
70101-1261-0000L6]

RIN 1018-AW77

Subsistence Management Regulations
for Public Lands in Alaska, Subpart B;
Special Actions

AGENCY: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations that manage the taking of
wildlife and fish in Alaska for
subsistence purposes. In particular, the
Federal Subsistence Board’s (Board)
process of accepting and addressing
special action requests is clarified, along
with the role of the Regional Advisory
Councils in the special action process.
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Public notice requirements are updated
to bring them in alignment with the
practices of the digital age and
accommodate the new biennial
regulatory cycle.

DATES: This rule is effective October 14,
2010.

ADDRESSES: The Board meeting
transcripts are available for review at
the Office of Subsistence Management,
1011 East Tudor Road, MS 121,
Anchorage, AK 99503, or on the Office
of Subsistence Management Web site
(http://alaska.fws.gov/asm/index.cfml).

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Peter J. Probasco, Office of
Subsistence Management; (907) 786—
3888 or subsistence@fws.gov. For
questions specific to National Forest
System lands, contact Steve Kessler,
Regional Subsistence Program Leader,
USDA, Forest Service, Alaska Region;
(907) 743-9461 or skessler@fs.fed.us.

SUPPLEMENTARY INFORMATION:

Background

Under Title VIII of the Alaska
National Interest Lands Conservation
Act (ANILCA) (16 U.S.C. 3111-3126),
the Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
jointly implement the Federal
Subsistence Management Program
(Program). This Program grants a
preference for subsistence uses of fish
and wildlife resources on Federal public
lands and waters in Alaska. The
Secretaries first published regulations to
carry out this Program in the Federal
Register on May 29, 1992 (57 FR 22940).
These regulations have subsequently
been amended several times. Because
this Program is a joint effort between
Interior and Agriculture, these
regulations are located in two titles of
the Code of Federal Regulations (CFR):
Title 36, “Parks, Forests, and Public
Property,” and Title 50, “Wildlife and
Fisheries,” at 36 CFR 242.1-28 and 50
CFR 100.1-28, respectively. The
regulations contain subparts as follows:
Subpart A, General Provisions; subpart
B, Program Structure; subpart C, Board
Determinations; and subpart D,
Subsistence Taking of Fish and Wildlife.

Consistent with subpart B of these
regulations, the Secretaries established a
Federal Subsistence Board to administer
the Federal Subsistence Management
Program. The Board is made up of:

¢ A Chair appointed by the Secretary
of the Interior with concurrence of the
Secretary of Agriculture;

e The Alaska Regional Director, U.S.
Fish and Wildlife Service;

¢ The Alaska Regional Director, U.S.
National Park Service;

e The Alaska State Director, U.S.
Bureau of Land Management;

¢ The Alaska Regional Director, U.S.
Bureau of Indian Affairs; and

¢ The Alaska Regional Forester, U.S.
Forest Service.

Through the Board, these agencies
participate in the development of
regulations for subparts A, B, and C,
which set forth the basic program, and
the subpart D regulations, which, among
other things, set forth specific harvest
seasons and limits.

In administration of the Program,
Alaska is divided into 10 subsistence
resource regions, each of which is
represented by a Regional Advisory
Council. The Regional Advisory
Councils provide a forum for rural
residents with personal knowledge of
local conditions and resources to have
a meaningful role in the subsistence
management of fish and wildlife on
Federal public lands in Alaska. The
Regional Advisory Council members
represent diverse geographical, cultural,
and user interests within each region.

Members of the regional councils,
agency representatives, and the public
expressed concern to the Federal
Subsistence Board that 36 CFR 242.19
and 50 CFR 100.19, respectively, needed
to be revised in a manner that provided
more clarity to the Board’s process of
accepting and addressing special action
requests. Special actions are actions that
the Board takes to modify the take of
fish and wildlife regulations on public
lands, outside of the regulatory proposal
period, to ensure the continued viability
of a fish or wildlife population or for
other reasons. These actions may
include closing, opening, or adjusting
the seasons; modifying the harvest
limits; or modifying the methods and
means of harvest for subsistence uses of
fish and wildlife.

The problem with the lack of clarity
in the regulations became particularly
apparent during oral argument in the
case of Ninilchik Traditional Council v.
Fleagle, when the presiding judge
struggled to interpret the procedural
mechanisms described in the regulation
and criticized it for being unclear. More
recently, we recognized the need to
modify § .19 to accommodate the
programmatic shift to a biennial
regulatory cycle.

Current Rule

The Secretaries published a proposed
rule on October 14, 2009 (74 FR 52712),
to amend subpart B, §§ .10, .18, and
__.19 of 36 CFR 242 and 50 CFR 100.

These modifications will:

(1) Improve clarity with respect to the
Board’s process of accepting and
addressing special action requests;

(2) Update public notice requirements
and bring them into line with the
practices of the digital age;

(3) Bring clarity to the role of the
regional councils with respect to special
action requests; and

(4) Accommodate the biennial
regulatory cycle, which was
implemented in 2008 (73 FR 35726;
June 24, 2008).

These regulatory revisions will result
in no direct change to subsistence uses
or fish and wildlife populations, but
clarify the process by which special
action requests are accepted or rejected
by the Board. The proposed rule opened
a comment period, which closed on
January 12, 2010. The Departments
advertised the proposed rule by mail,
radio, and newspaper.

The Secretaries, through the Board,
held a public meeting on January 12,
2010, to receive comments from
Regional Advisory Council Chairs, or
designated representatives, and the
public. The Board met again on April
13, 2010, to review and formulate a
recommendation to the Secretaries.

Public Review and Comment

During the public comment period,
the Secretaries received two comments,
one from a State advisory commission
and a second from a private
organization. At the public meeting on
January 12, 2010, the Secretaries,
through the Board, received four
comments, two from two separate
sporting organizations, one from a
Native organization, and one from the
State. In addition, the Regional
Advisory Council Chairs were provided
the opportunity to comment to the
Board. The major comments from all
sources are addressed below:

Comment: The proposed rule wrongly
expands the authority of the Board
under ANILCA into regulating
nonsubsistence uses on Federal public
lands thereby infringing on sovereign
State authority.

Response: The Secretaries hold the
position that they have the authority to
open, close, restrict, or modify
nonsubsistence uses, as needed, in the
taking of fish and wildlife on Federal
public lands. Due to possible
misinterpretation, the Secretaries
decided to remove the phrase “* * * or
otherwise modify the requirements
regarding the taking of fish and wildlife
on public lands for nonsubsistence
uses.” from the language presented in
the proposed rule.

Comment: The proposed rule needs to
address specific conditions for
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reopening an area for nonsubsistence
use.

Response: Under direction from the
Secretaries, the Board adopted a policy
on closures to hunting, trapping and
fishing on Federal public lands and
waters in Alaska on August 29, 2007.
This policy addresses in detail the
removal of closures on Federal public
lands and waters and was approved by
the Secretaries prior to being adopted by
the Board.

Comment: The proposed rule does not
provide deference to the Regional
Advisory Councils in consideration of
special actions.

Response: The Secretaries address the
Board’s deference to the Regional
Advisory Councils in 36 CFR 242.10(e)
and 50 CFR 100.10(e), “Federal
Subsistence Board; “Relationship to
Regional Councils”. It is further
addressed in the Board’s closure policy
of August 29, 2007.

Comment: The proposed rule does not
clarify the State’s role in regard to
Federal determinations that affect the
State’s management responsibilities for
fish and wildlife when implementing
special actions.

Response: The relationship between
the Board and the State is defined in 36
CFR 242.14 and 50 CFR 100.14,
“Relationship to State procedures and
regulations”. In addition, the
Memorandum of Understanding signed
on December 5, 2008, between the
Board and the State established
guidelines to coordinate the
management of subsistence uses of fish
and wildlife resources on Federal public
lands and waters in Alaska.

These final regulations reflect
Secretarial review and consideration of
the Federal Subsistence Board

recommendation and Regional Advisory
Council and public comments. The
public received extensive opportunity to
review and comment on all changes.

Analysis and justification for the
action taken are available for review at
the Office of Subsistence Management,
1011 East Tudor Road, Mail Stop 121,
Anchorage, Alaska 99503, or on the
Office of Subsistence Management Web
site (http://alaska.fws.gov/asm/
index.cfml).

Conformance With Statutory and
Regulatory Authorities

Administrative Procedure Act
Compliance

The Secretaries have provided
extensive opportunity for public input
and involvement in compliance with
Administrative Procedure Act
requirements, including publishing a
proposed rule notice in the Federal
Register, participation in multiple
Regional Council meetings, additional
public review and comment on
proposed regulatory changes, and
opportunity for additional public
comment during the Board meeting
prior to their recommendation to the
Secretaries.

Therefore, the Secretaries finds good
cause pursuant to 5 U.S.C. 553(d)(3) to
make this rule effective upon the date
set forth in DATES to ensure continued
operation of the subsistence program.

National Environmental Policy Act
Compliance

A Draft Environmental Impact
Statement (DEIS) for developing a
Federal Subsistence Management
Program was distributed for public
comment on October 7, 1991. That
document described the major issues

associated with Federal subsistence
management as identified through
public meetings, written comments, and
staff analyses and examined the
environmental consequences of four
alternatives. Proposed regulations
(subparts A, B, and C) that would
implement the preferred alternative
were included in the DEIS as an
appendix. The DEIS and the proposed
administrative regulations presented a
framework for a regulatory cycle
regarding subsistence hunting and
fishing regulations (subpart D). The
Final Environmental Impact Statement
(FEIS) was published on February 28,
1992.

Based on the public comments
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, the Secretary of the
Interior, with the concurrence of the
Secretary of Agriculture, through the
U.S. Department of Agriculture-Forest
Service, implemented Alternative IV as
identified in the DEIS and FEIS (Record
of Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD), signed April 6, 1992). The DEIS
and the selected alternative in the FEIS
defined the administrative framework of
a regulatory cycle for subsistence
hunting and fishing regulations. The
final rule for subsistence management
regulations for public lands in Alaska,
subparts A, B, and C, implemented the
Federal Subsistence Management
Program and included a framework for
a regulatory cycle for the subsistence
taking of wildlife and fish. The
following Federal Register documents
pertain to this rulemaking:

SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN ALASKA, SUBPARTS A, B, AND C: FEDERAL REGISTER
DOCUMENTS PERTAINING TO THE FINAL RULE

Federal Register

citation Date of publication

Category

Details

57 FR 22940 .......... May 29, 1992

64 FR 1276 ............

January 8, 1999 ....

66 FR 31533 .......... June 12, 2001

Final rule

Final rule

Interim rule

tions, closures, or openings.

“Subsistence Management Regulations for Public Lands in Alaska; Final Rule”
was published in the Federal Register.

Amended the regulations to include subsistence activities occurring on inland
navigable waters in which the United States has a reserved water right and
to identify specific Federal land units where reserved water rights exist. Ex-
tended the Federal Subsistence Board’s management to all Federal lands
selected under the Alaska Native Claims Settlement Act and the Alaska
Statehood Act and situated within the boundaries of a Conservation System
Unit, National Recreation Area, National Conservation Area, or any new na-
tional forest or forest addition, until conveyed to the State of Alaska or to an
Alaska Native Corporation. Specified and clarified the Secretaries’ authority
to determine when hunting, fishing, or trapping activities taking place in
Alaska off the public lands interfere with the subsistence priority.

Expanded the authority that the Board may delegate to agency field officials
and clarified the procedures for enacting emergency or temporary restric-
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SUBSISTENCE MANAGEMENT REGULATIONS FOR PUBLIC LANDS IN ALASKA, SUBPARTS A, B, AND C: FEDERAL REGISTER
DOCUMENTS PERTAINING TO THE FINAL RULE—Continued

Fede::?tlaﬁoer?lster Date of publication Category Details

67 FR 30559 .......... May 7, 2002 .......... Final rule ............... Amended the operating regulations in response to comments on the June 12,
2001, interim rule. Also corrected some inadvertent errors and oversights of
previous rules.

68 FR 7703 ............ February 18, 2003 | Direct final rule ...... Clarified how old a person must be to receive certain subsistence use permits
and removed the requirement that Regional Councils must have an odd
number of members.

68 FR 23035 .......... April 30, 2008 ........ Affirmation of direct | Because no adverse comments were received on the direct final rule (68 FR

final rule. 7703), the direct final rule was adopted.

69 FR 60957 .......... October 14, 2004 .. | Final rule ............... Clarified the membership qualifications for Regional Advisory Council member-
ship and relocated the definition of “regulatory year” from subpart A to sub-
part D of the regulations.

70 FR 76400 .......... December 27, Final rule ............... Revised jurisdiction in marine waters and clarified jurisdiction relative to mili-

2005. tary lands.

71 FR 49997 .......... August 24, 2006 .... | Final rule ............... Revised the jurisdiction of the subsistence program by adding submerged
lands and waters in the area of Makhnati Island, near Sitka, AK. This al-
lowed subsistence users to harvest marine resources in this area under
seasons, harvest limits, and methods specified in the regulations.

72 FR 25688 .......... May 7, 2007 .......... Final rule ............... Revised nonrural determinations.

An environmental assessment was
prepared in 1997 on the expansion of
Federal jurisdiction over fisheries and is
available from the office listed under
FOR FURTHER INFORMATION CONTACT. The
Secretary of the Interior with the
concurrence of the Secretary of
Agriculture determined that the
expansion of Federal jurisdiction did
not constitute a major Federal action
significantly affecting the human
environment and, therefore, signed a
Finding of No Significant Impact.

Section 810 of ANILCA

An ANILCA Section 810 analysis was
completed as part of the FEIS process on
the Federal Subsistence Management
Program. The intent of all Federal
subsistence regulations is to accord
subsistence uses of fish and wildlife on
public lands a priority over the taking
of fish and wildlife on such lands for
other purposes, unless restriction is
necessary to conserve healthy fish and
wildlife populations. The final section
810 analysis determination appeared in
the April 6, 1992, ROD and concluded
that the Federal Subsistence
Management Program, under
Alternative IV with an annual process
for setting subsistence regulations, may
have some local impacts on subsistence
uses, but will not likely restrict
subsistence uses significantly.

During the subsequent environmental
assessment process for extending
fisheries jurisdiction, an evaluation of
the effects of this rule was conducted in
accordance with section 810. That
evaluation also supported the
Secretaries’ determination that the rule
will not reach the “may significantly
restrict” threshold that would require

notice and hearings under ANILCA
section 810(a).

Paperwork Reduction Act

An agency may not conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid
Office of Management and Budget
(OMB) control number. This rule does
not contain any new collections of
information that require OMB approval.
OMB has reviewed and approved the
following collections of information
associated with the subsistence
regulations at 36 CFR 242 and 50 CFR
100: Subsistence hunting and fishing
applications, permits, and reports,
Federal Subsistence Regional Advisory
Council Membership Application/
Nomination and Interview Forms (OMB
Control No. 1018-0075 expires January
31, 2013).

Regulatory Planning and Review
(Executive Order 12866)

The Office of Management and Budget
(OMB) has determined that this rule is
not significant and has not reviewed
this rule under Executive Order 12866.
OMB bases its determination upon the
following four criteria:

(a) Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

(b) Whether the rule will create
inconsistencies with other agencies’
actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,

loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. In general,
the resources to be harvested under this
rule are already being harvested and
consumed by the local harvester and do
not result in an additional dollar benefit
to the economy. However, we estimate
that two million pounds of meat are
harvested by subsistence users annually
and, if given an estimated dollar value
of $3.00 per pound, this amount would
equate to about $6 million in food value
statewide. Based upon the amounts and
values cited above, the Departments
certify that this rulemaking will not
have a significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Small Business Regulatory Enforcement
Fairness Act

Under the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C. 801
et seq.), this rule is not a major rule. It
does not have an effect on the economy
of $100 million or more, will not cause
a major increase in costs or prices for
consumers, and does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
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of U.S.-based enterprises to compete
with foreign-based enterprises.

Executive Order 12630

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
priority on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by Executive Order 12630.

Unfunded Mandates Reform Act

The Secretaries have determined and
certify pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies and there is no cost
imposed on any State or local entities or
tribal governments.

Executive Order 12988

The Secretaries have determined that
these regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988,
regarding civil justice reform.

Executive Order 13132

In accordance with Executive Order
13132, the rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising subsistence
management authority over fish and
wildlife resources on Federal lands
unless it meets certain requirements.

Executive Order 13175

The Alaska National Interest Lands
Conservation Act does not specifically
provide rights to tribes for the
subsistence taking of wildlife, fish, and
shellfish. However, the Secretaries have
elected to provide tribes an opportunity
to consult on this rule. The Secretaries,
through the Board, provided a variety of
opportunities for consultation through:
proposing changes to the existing rule;
commenting on proposed changes to the
existing rule; engaging in dialogue at the
Regional Advisory Council meetings;
engaging in dialogue at the Board’s
meetings; and providing input in
person, by mail, email, or phone at any
time during the rulemaking process.

Executive Order 13211

This Executive Order requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. However, this rule is not a
significant regulatory action under E.O.

13211, affecting energy supply,
distribution, or use, and no Statement of
Energy Effects is required.

Drafting Information

Theo Matuskowitz drafted these
regulations under the guidance of Peter
J. Probasco of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Additional
assistance was provided by

¢ Daniel Sharp, Alaska State Office,
Bureau of Land Management;

¢ Sandy Rabinowitch and Nancy
Swanton, Alaska Regional Office,
National Park Service;

e Dr. Glenn Chen and Patricia
Petrivelli, Alaska Regional Office,
Bureau of Indian Affairs;

e Jerry Berg and Carl Jack, Alaska
Regional Office, U.S. Fish and Wildlife
Service; and

o Steve Kessler, Alaska Regional
Office, U.S. Forest Service.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

m For the reasons set out in the
preamble, the Federal Subsistence
Board amends subpart B of part 242 of
title 36 and part 100 of title 50 of the
Code of Federal Regulations, as set forth
below.

PART _—SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

m 1. The authority citation for both 36
CFR part 242 and 50 CFR part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

m 2. Amend § .10 by revising
paragraph (d)(4)(vi), redesignating
paragraphs (d)(4)(vii) through (d)(4)(xix)
as paragraphs (d)(4)(viii) through
(d)(4)(xx), and adding a new paragraph
(d)(4)(vii) to read as follows:

—

§ .10 Federal Subsistence Board.
(d) * % %
(4) * % %
(vi) Restrict the taking of fish and
wildlife on public lands for

nonsubsistence uses or close public
lands to the take of fish and wildlife for
nonsubsistence uses when necessary for
the conservation of healthy populations
of fish or wildlife, to continue
subsistence uses of fish or wildlife, or
for reasons of public safety or
administration. The Board may also
reopen public lands to nonsubsistence
uses if new information or changed
conditions indicate that the closure is
no longer warranted;

(vii) Restrict the taking of a particular
fish or wildlife population on public
lands for subsistence uses, close public
lands to the take of fish and wildlife for
subsistence uses, or otherwise modify
the requirements for take from a
particular fish or wildlife population on
public lands for subsistence uses when
necessary to ensure the continued
viability of a fish or wildlife population,
or for reasons of public safety or
administration. As soon as conditions
warrant, the Board may also reopen
public lands to the taking of a fish and
wildlife population for subsistence

users to continue those uses;
* * * * *

m 3. Revise the introductory text of
paragraph (a) of § .18 to read as
follows:

§ .18 Regulation adoption process.

(a) The Board will accept proposals
for changes to the Federal subsistence
regulations in subparts C or D of this
part according to a published schedule,
except for proposals for emergency and
temporary special actions, which the
Board will accept according to
procedures set forth in § .19. The
Board may establish a rotating schedule
for accepting proposals on various
sections of subpart C or subpart D
regulations over a period of years. The
Board will develop and publish
proposed regulations in the Federal
Register, publish notice in local
newspapers, and distribute comments
on the proposed regulations in the form

of proposals for public review.
* * * * *

m 4.Revise § .19toread as follows:

§ .19 Special actions.

(a) Emergency special actions. In an
emergency situation, if necessary to
ensure the continued viability of a fish
or wildlife population, to continue
subsistence uses of fish or wildlife, or
for public safety reasons, the Board may
immediately open or close public lands
for the taking of fish and wildlife for
subsistence uses, or modify the
requirements for take for subsistence
uses, or close public lands to take for
nonsubsistence uses of fish and wildlife,
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or restrict the requirements for take for
nonsubsistence uses.

(1) If the timing of a regularly
scheduled meeting of the affected
Regional Council so permits without
incurring undue delay, the Board may
seek Council recommendations on the
proposed emergency special action.
Such a Council recommendation, if any,
will be subject to the requirements of
§ .18(a)(4).

(2) The emergency action will be
effective when directed by the Board,
may not exceed 60 days, and may not
be extended unless the procedures for
adoption of a temporary special action,
as set forth in paragraph (b) of this
section, have been followed.

(b) Temporary special actions. After
adequate notice and public hearing, the
Board may temporarily close or open
public lands for the taking of fish and
wildlife for subsistence uses, or modify
the requirements for subsistence take, or
close public lands for the taking of fish
and wildlife for nonsubsistence uses, or
restrict take for nonsubsistence uses.

(1) The Board may make such
temporary changes only after it
determines that the proposed temporary
change will not interfere with the
conservation of healthy fish and wildlife
populations, will not be detrimental to
the long-term subsistence use of fish or
wildlife resources, and is not an
unnecessary restriction on
nonsubsistence users. The Board may
also reopen public lands to
nonsubsistence uses if new information
or changed conditions indicate that the
closure is no longer warranted.

(i) Prior to implementing a temporary
special action, the Board will consult
with the State of Alaska and the Chairs
of the Regional Councils of the affected
regions.

(ii) If the timing of a regularly
scheduled meeting of the affected
Regional Council so permits without
incurring undue delay, the Board will
seek Council recommendations on the
proposed temporary special action.
Such Council recommendations, if any,
will be subject to the requirements of
§ .18(a)(4).

(2) The length of any temporary action
will be confined to the minimum time
period or harvest limit determined by
the Board to be necessary under the
circumstances. In any event, a
temporary opening or closure will not
extend longer than the end of the
current regulatory cycle.

(c) The Board may reject a request for
either an emergency or a temporary
special action if the Board concludes
that there are no time-sensitive
circumstances necessitating a regulatory
change before the next regular proposal

cycle. However, a special action request
that has been rejected for this reason
may be deferred, if appropriate and after
consultation with the proponent, for
consideration during the next regular
proposal cycle. The Board will consider
changes to customary and traditional
use determinations in subpart C of this
part only during the regular proposal
cycle.

(d) The Board will provide notice of
all regulatory changes adopted via
special action by posting the change on
the Office of Subsistence Management
Web site (http://alaska.fws.gov/asm/
index.cfml). When appropriate, notice
may also include distribution of press
releases to newspapers, local radio
stations, and local contacts, as well as
direct notification to the proponent and
interested parties. The Board will
publish notice and reasons justifying the
special action in the Federal Register as
soon as practicable.

(e) The decision of the Board on any
proposed special action will constitute
its final administrative action.

(f) Regulations authorizing any
individual agency to implement
closures or restrictions on public lands
managed by the agency remain
unaffected by the regulations in this
part.

(g) Fish and wildlife may not be taken
in violation of any restriction, closure,
or change authorized by the Board.

Dated: July 13, 2010.

Ken Salazar,

Secretary of the Interior, Department of the
Interior.

Beth G. Pendleton,

Regional Forester, USDA—Forest Service.
[FR Doc. 2010-25816 Filed 10-13-10; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 112
[EPA-HQ-OPA-2009-0880; FRL-9213-8]
RIN 2050-AG59

Oil Pollution Prevention; Spill
Prevention, Control, and

Countermeasure (SPCC) Rule—
Compliance Date Amendment

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The U.S. Environmental
Protection Agency (EPA or the Agency)
is promulgating a new compliance date
of November 10, 2011 by which certain
facilities must prepare or amend their

Spill Prevention, Control, and
Countermeasure (SPCC) Plans, and
implement those Plans, providing an
additional year for certain facilities.
This action allows additional time for
those affected in the regulated
community to understand the revisions
to the SPCC rule finalized in December
2008 and November 2009. However,
EPA is not extending the compliance
date for drilling, production or
workover facilities that are offshore or
that have an offshore component, or for
onshore facilities required to have and
submit Facility Response Plans (FRPs).
Additionally, the Agency is delaying the
compliance date by which facilities
must address milk and milk product
containers, associated piping and
appurtenances that are constructed
according to the current applicable 3—-A
Sanitary Standards, and subject to the
current applicable Grade “A”
Pasteurized Milk Ordinance (PMO) or a
State dairy regulatory requirement
equivalent to the current applicable
PMO. The date by which the owner or
operator of a facility must comply with
the SPCC requirements for these milk
and milk product containers is delayed
one year from the effective date of a
final rule specifically addressing these
milk and milk product containers,
associated piping and appurtenances, or
as specified by a rule that otherwise
establishes a compliance date for these
facilities. Both the extension and delay
of the compliance date provide time for
certain facilities to undertake the
actions necessary to prepare or amend
their SPCC Plans, as well as implement
them.

DATES: This final rule is effective on
October 14, 2010.

ADDRESSES: The public docket for this
rulemaking, Docket ID No. EPA-HQ-
OPA-2009-0880, contains the
information related to this rulemaking,
including the response to comment
document. All documents in the docket
are listed in the index at http://
www.regulations.gov. Although listed in
the index, some information may not be
publicly available, such as Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov or in hard copy at
the EPA Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,


http://alaska.fws.gov/asm/index.cfml
http://alaska.fws.gov/asm/index.cfml
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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excluding legal holidays. The telephone
number of the Public Reading Room is
202-566—1744, and the telephone
number to make an appointment to view
the docket is 202-566—02786.

FOR FURTHER INFORMATION CONTACT: For
general information on the SPCC rule,
contact the Superfund, TRI, EPCRA,
RMP and Oil Information Center at (800)
424-9346 or TDD (800) 553—-7672
(hearing impaired). In the Washington,
DC metropolitan area, call (703) 412—
9810 or TDD (703) 412—-3323. For more
detailed information on specific aspects
of this final rule, contact either Vanessa
Principe at (202) 564-7913
(principe.vanessa@epa.gov) or Mark W.
Howard at (202) 564—1964
(howard.markw@epa.gov), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC, 20460-0002, Mail
Code 5104A.

SUPPLEMENTARY INFORMATION: The
contents of this preamble are:

I. General Information
1I. Entities Potentially Affected by This Final
Rule
III. Statutory Authority
IV. Background
V. This Action
A. Extension of Compliance Date by One
Year for Certain Facilities
B. Exceptions to the Compliance Date
Extension
C. Oil Production Facilities Beginning
Operations After the Compliance Date
D. Delay of Compliance Date for Facilities
Affecting Milk and Milk Product
Containers, Associated Piping and
Appurtenances
E. Summary of Comments and Response
F. Other Considerations
VI. Statutory and Executive Order Reviews

A. Executive Order 12866—Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132 Federalism

F. Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045—Protection of
Children from Environmental Health &
Safety Risks

H. Executive Order 13211—Actions That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Executive Order 12898—Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act

I. General Information

On August 3, 2010, the Agency
proposed to amend the date by which
certain facilities must prepare or amend
their Spill Prevention, Control, and
Countermeasure (SPCC) Plans (or
“Plan”), and implement those Plans (75
FR 45572). This action extends the
compliance date an additional year for
certain facilities, with a new compliance
date of November 10, 2011, to allow
time for those affected in the regulated
community to understand the revisions
to the SPCC rule finalized in December
2008 and November 2009 and amend or
prepare and implement their SPCC
Plans. However, EPA is not extending
the compliance date for drilling,
production or workover facilities that
are offshore or that have an offshore
component, or for onshore facilities
required to have and submit Facility
Response Plans (FRPs).

Additionally, the Agency is delaying
the compliance date by which the
owner or operator of a facility must
address milk and milk product
containers, associated piping and
appurtenances that are constructed
according to the current applicable 3—A
Sanitary Standards, and subject to the
current applicable Grade “A”
Pasteurized Milk Ordinance (PMO) or a
State dairy regulatory requirement
equivalent to the current applicable
PMO. The date by which the owner or
operator of a facility must comply with
SPCC requirements for these milk and
milk product containers is delayed one
year from the effective date of a final
rule specifically addressing these milk
and milk product containers, associated
piping and appurtenances, or as
specified by a rule that otherwise
establishes a new compliance date for
these facilities. Both the extension and
delay of the compliance date provide
time for certain facilities to undertake
the actions necessary to prepare or
amend their SPCC Plans, as well as
implement them.

II. Entities Potentially Affected by This
Final Rule

In the table below, EPA is providing
a list of potentially affected entities.
However, this action may affect other
entities not listed below. The Agency’s
goal is to provide a guide for readers to
consider regarding entities that
potentially could be affected by this
action. If you have questions regarding
the applicability of this action to a
particular entity, consult the person
listed in the preceding section titled FOR
FURTHER INFORMATION CONTACT.

Industry sector NAICS code
(1 = Yo T o o SN 211111
= T 1SRRI 111, 112
Electric Utility Plants .........cccccoeeiniiieennenn. 2211
Petroleum Refining and Related Industries 324
Chemical Manufacturing .........cccceeeverevenen. 325
FOOd ManUfaCtUNNG .....coooiiiiiiiee et 311, 312
Manufacturing Facilities Using and Storing Animal Fats and Vegetable Oils 311, 325
Metal ManUfaCtUNING .......ooiiiiieiee et 331, 332
Other Manufacturing ................... 31-33
Real Estate Rental and Leasing .... 531-533
Retail Trade ......ccocvvvvveeiiiieenes 441-446, 448, 451-454
Contract Construction .... 23
Wholesale Trade ............ 42
Other Commercial .... 492, 541, 551, 561-562
Transportation .........cccccevvieeennnes 481-488
Arts Entertainment & Recreation ................... 711-713
Other Services (Except Public Administration) 811-813
Petroleum Bulk Stations and TEIMINAIS .........cccciiiiiiii ittt e e e et e e e e b e e e et e e e enaeeeasseeesanneeesasreeeenneeas 4247
T [ To- 1 (T o PRSP PUPPRRRRPTNY
Hospitals & Other Health Care .........
Accommodation and Food Services .
FUEBI Ol DEBAIEIS ......eeveeieieeeeeee ettt ettt e e e e et eeeeeeeeeaaabeeeeeeeeeaassaeeeeeeeaasssaeseeeeesassssseeaeeeaassssasseeeseaasnsanaeeeeesanssnnnes
(= Yo 1 LT = T o USRS
Information Finance and Insurance
L0 g PP URRP PPNt
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Industry sector NAICS code
Warehousing and Storage 493
Religious Organizations ..... 813110
Military Installations ......... 928110
Pipelines .......cccceceeuet ... | 4861, 48691
(CTo1V7=T 01001 o | SRR 92

III. Statutory Authority

33 U.S.C. 1251 et seq.; 33 U.S.C.2720;
E.O. 12777 (October 18, 1991), 3 CFR,
1991 Comp., p.351.

IV. Background

On July 17, 2002, the Agency
published a final rule that amended the
SPCC regulation (67 FR 47042). The rule
became effective on August 16, 2002.
The final rule included compliance
dates in § 112.3 for preparing,
amending, and implementing SPCC
Plans. The dates for complying with
amendments to the SPCC regulations
have been amended a number of times:
on January 9, 2003 (68 FR 1348), on
April 17, 2003 (68 FR 18890), on August
11, 2004 (69 FR 48794), on February 17,
2006 (71 FR 8462), on May 16, 2007 (72
FR 27444), and again on June 19, 2009
(74 FR 29136). These extensions
alleviated the need for individual
extension requests and provided
additional time for the regulated
community to, among other things:
understand the July 2002 SPCC
amendments and the implications of the
litigation (see 69 FR 29728, May 25,
2004 and 73 FR 71941, November 26,
2008); allow those potentially affected
in the regulated community an
opportunity to make changes to their
facilities and to their SPCC Plans
necessary to comply with amendments
to the SPCC rule as finalized in
December 2006, December 2008, and
November 2009; and to understand the
material presented in the SPCC
Guidance for Regional Inspectors before
preparing or amending their SPCC
Plans. All of these changes and
amendments were promulgated to
provide increased clarity, to tailor the
requirements to particular industry
sectors, and to streamline certain
requirements for those facility owners or
operators subject to the rule. The
current date under §112.3(a), (b) and (c)
by which owners/operators of facilities
must prepare or amend their SPCC
Plans, and implement those Plans, is
November 10, 2010.

In accordance with the January 20,
2009 White House memorandum
entitled, “Regulatory Review,” and the
memorandum from the Office of
Management and Budget entitled,
“Implementation of Memorandum

Concerning Regulatory Review” (M—09—
08, January 21, 2009) (OMB
memorandum), the effective date of the
December 2008 rulemaking was delayed
until April 4, 2009 (74 FR 5900,
February 3, 2009) and then until January
14, 2010 (74 FR 14736, April 1, 2009).
The Agency took this action to ensure
that the rule reflected proper
consideration of all relevant facts. In the
February 3, 2009 notice, EPA requested
public comment on the extension of the
effective date and its duration, and on
the regulatory amendments contained in
the December 2008 final rule. Upon
reviewing the record for the
amendments and the additional
comments, EPA promulgated further
amendments to the SPCC rule on
November 13, 2009 (74 FR 58784),
making limited changes to the December
2008 amendments. The effective date for
both the December 5, 2008 and the
November 13, 2009 final rule is January
14, 2010, with a compliance date of
November 10, 2010. Because of the
uncertainty that surrounded EPA’s
review of the final amendments to the
December 5, 2008 rule, the delay of the
effective date of that rule and
publication of final rule amendments on
November 13, 2009, the Agency is
extending the compliance date for
certain facilities.

On January 15, 2009, EPA proposed to
exempt from the SPCC requirements
milk containers, associated piping and
appurtenances provided they are
constructed according to current
applicable 3—A Sanitary Standards, and
are subject to the current applicable
PMO or a State dairy regulatory
requirement equivalent to the current
applicable PMO (74 FR 2461), and that
the capacity of these milk containers
would not be included in a facility’s
total oil storage capacity calculation.
The Agency requested comment on an
exemption for milk product containers
and their associated piping and
appurtenances from the SPCC rule
provided they are also constructed in
accordance with the current applicable
3—A Sanitary Standards, and are subject
to the current applicable Grade “A”
PMO sanitation requirements or a State
dairy regulatory equivalent to the
current applicable PMO. The Agency
also requested comment on how to
address milk storage containers

(including totes) that may not be
constructed to 3—A Sanitary Standards
under the SPCC rule and whether they
should also be exempted from the SPCC
requirements, provided they are subject
to the current applicable Grade “A”
PMO or a State dairy regulatory
requirement equivalent to the current
applicable PMO. Finally, the Agency
also requested comment on alternative
approaches to address milk and milk
product containers, associated piping
and appurtenances under the SPCC rule.
Today’s action delays the compliance
date by which facilities must address
milk and milk product containers,
associated piping and appurtenances
that may be impacted by a final rule
exempting these containers.

V. This Action

Under the current provisions in
§ 112.3(a), the owner or operator of a
facility that was in operation on or
before August 16, 2002 must maintain
and implement the facility’s SPCC Plan,
make any necessary revisions pursuant
to the 2002, 2006, 2008 and 2009
amendments to the Plan, and fully
implement the amended Plan by
November 10, 2010; the owner or
operator of a facility that came into
operation after August 16, 2002, but
before November 10, 2010, must prepare
and fully implement an SPCC Plan on
or before November 10, 2010. Under the
current provisions in § 112.3(b), the
owner or operator of a facility
(excluding oil production facilities) that
becomes operational after November 10,
2010 must prepare and implement an
SPCC Plan before beginning operations;
the owner or operator of an oil
production facility that becomes
operational after November 10, 2010
must prepare and implement a Plan
within six months after beginning
operations. In addition, the current
provision in § 112.3(c) requires the
owners and operators of onshore and
offshore mobile or portable facilities to
prepare, implement, and maintain an
SPCC Plan, and to amend it, if necessary
to ensure compliance with this part, on
or before November 10, 2010. The
owner or operator of any onshore or
offshore mobile or portable facility that
becomes operational after November 10,
2010, must prepare and implement a
Plan before beginning operations.
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This rule amends the dates in
§112.3(a), (b) and (c) by which the
owners/operators of facilities (except
drilling, production or workover
facilities that are offshore or that have
an offshore component, and all onshore
facilities required to have and submit
FRPs ') must prepare or amend their
SPCC Plans, and implem ent those
Plans, to November 10, 2011. This
action extends the date by one year from
the current SPCC compliance date of
November 10, 2010. This extension of
the compliance date does not apply,
however, to drilling, production or
workover facilities that are completely
offshore or that have both onshore and
offshore components (e.g., an oil
production facility with offshore
wellheads connected to an onshore tank
battery by submerged flowlines). For
offshore drilling, production or
workover facilities, the Agency is
concerned about the need to have the
most up-to-date SPCC Plans due to the
unusual combination of characteristics
of these facilities: continuous flow of oil
at the facility, potential discharges being
limited only by the capacity and
pressure of the underground reservoir,
and discharges that would have
immediate and direct impact on water.

For onshore facilities, the Agency also
is concerned that extending the existing
compliance date for facilities with large
oil storage capacities could increase the
potential to cause substantial harm if a
discharge were to occur. Onshore
facilities with large oil storage capacities
have the potential to cause substantial
harm as identified under the FRP
regulation (40 CFR Part 112.20 and
112.21). FRP facilities are those with
storage capacities of 1 million gallons or
more that could cause substantial harm 2
or those with storage capacities at or
above 42,000 gallons and that transfer
oil to or from a vessel over water. The
Agency believes that FRP facilities
should also have the most up-to-date

1Offshore FRP facilities are addressed in the
exception to the compliance date extension as part
of the drilling, production or workover facilities
that are offshore or that have an offshore
component.

2 A facility may pose “substantial harm” according
to the FRP rule if it (1) has a total oil storage
capacity greater than or equal to 42,000 gallons and
it transfers oil over water to/from vessels; or (2) has
a total oil storage capacity greater than or equal to
one million gallons and meets one of the following
conditions: (a) Does not have sufficient secondary
containment for the capacity of the largest
aboveground oil storage tank in each aboveground
storage area; (b) is located at a distance such that
a discharge from the facility could cause “injury” to
fish, wildlife, and sensitive environments; (c) is
located at a distance such that a discharge from the
facility would shut down a public drinking water
intake; or (d) has had, within the past five years,

a reportable discharge greater than or equal to
10,000 gallons.

SPCC Plans due to the potential to cause
substantial harm, if a discharge were to
occur. (Note: The Agency has not
changed any compliance dates with
respect to the FRP regulations.)
Therefore, EPA is not extending the
compliance date for drilling, production
or workover facilities that are offshore
or that have an offshore component, or
all onshore facilities required to have
and submit FRPs, due to the threats
these facilities pose of significant oil
spills to navigable waters or adjoining
shorelines.

The Agency is also delaying the
compliance date by which the owner or
operator of a facility must address milk
and milk product containers, associated
piping and appurtenances. The delay of
the compliance date affects facilities
with milk and milk product containers
that are constructed according to the
current applicable 3—A Sanitary
Standards, and subject to the current
applicable Grade “A” PMO or a State
dairy regulatory requirement equivalent
to the current applicable PMO. The date
by which a facility owner or operators
must comply with SPCC requirements
for these milk and milk product
containers is delayed by one year from
the effective date of a final rule
specifically addressing these milk and
milk product containers, associated
piping and appurtenances, or as
specified by a rule that otherwise
establishes a compliance date for these
facilities. The Agency will establish the
compliance date and publish it in the
Federal Register as part of any final
action on the proposed exemption (74
FR 2461, January 15, 2009). The delay
provides the owner or operator of these
facilities the opportunity to fully
understand any regulatory amendments
that may be finalized.

This rule is effective immediately
upon publication in the Federal
Register. Section 553(d) of the
Administrative Procedures Act requires
30 days notice before the effective date
of a final rule. However, section
553(d)(1) allows an exception to the
30-day notice where a rule relieves a
restriction. Because this final rule
relieves a restriction, the Agency
invokes section 553(d)(1) to allow an
immediate effective date.

Today’s rule revises the regulatory
text in the proposed rule in response to
the comments received. The Agency is
making changes to the regulatory text in
§112.3 to clarify how the extension and
the delay of the compliance date applies
for different facilities.

A. Extension of the Compliance Date by
One Year for Certain Facilities

This rule extends for most facilities
the dates in § 112.3(a), (b) and (c) by
which the owner or operator must
prepare or amend and implement an
SPCC Plan. Exclusions to this
compliance date extension are described
below.? Today’s rule amends and
combines §112.3(a) with §§112.3(b)(1)
and (c) in the new paragraph
§112.3(a)(1) to:

e Amend the compliance date for a
facility, including a mobile or portable
facility, in operation on or before
August 16, 2002 to require the owner or
operator to make any necessary
amendments to an SPCC Plan and fully
implement the amended Plan by
November 10, 2011.4

e Amend the compliance date for a
facility, including a mobile or portable
facility, which came into operation after
August 16, 2002, but before November
10, 2011, to require the owner or
operator to prepare and fully implement
an SPCC Plan on or before November
10, 2011.

¢ Amend the compliance date for a
facility, including a mobile or portable
facility, (except an oil production
facility 5) which becomes operational
after November 10, 2011 to require the
owner or operator to prepare and
implement an SPCC Plan before
beginning operations.

¢ Incorporate the language under the
current § 112.3(c) for mobile or portable
facilities (such as an onshore drilling or
workover rig, or a portable fueling
facility) to amend the compliance date
for these facilities to November 10, 2011
and maintain the language that allows
mobile or portable facilities to prepare
a general Plan.

An extension of the compliance date
for these facilities is appropriate
because it provides the owners or
operators of SPCC-regulated facilities
the opportunity to fully understand the
regulatory amendments offered by
revisions to the SPCC rule promulgated
on December 5, 2008 (73 FR 74236) and
November 13, 2009 (74 FR 58784).
Given the delay in the effective date for
the December 2008 rule amendment,

3For applicability of this rule to facilities with
milk and milk product containers, associated piping
and appurtenances, see Section V.D in this
preamble.

4To be eligible for the compliance extension,
owners or operators of facilities in operation before
August 16, 2002 must continue to maintain their
existing SPCC Plans.

5(0n December 5, 2008 (73 FR 74236), EPA
finalized an amendment to allow a new oil
production facility (i.e., one that becomes
operational after the compliance date) a period of
six months after the start of operations to prepare
and implement an SPCC Plan.
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and the uncertainty that surrounded the
final amendments because of this delay,
this extension allows potentially
affected facilities an additional year
beyond the current compliance date of
November 10, 2010 to make any changes
to their facilities and SPCC Plans to
comply with the revised SPCC
requirements. Considering that the
changes in the final November 2009
amendments were very limited, and that
most of the December 2008 amendments
offered compliance options and
regulatory burden relief, a timeframe for
this extension of one year is
appropriate. A one-year period from the
current compliance date provides
sufficient time to understand and
implement the amendments to the SPCC
rule.

B. Exceptions to the Compliance Date
Extension

The Agency is not extending the
compliance date for drilling, production
or workover facilities that are offshore
or that have an offshore component, or
for onshore facilities required to have
and submit FRPs. The Agency is
particularly concerned about the
potential for immediate environmental
impacts resulting from oil spills to
navigable waters or adjoining shorelines
posed by these facilities. All of these
facilities have potentially significant
quantities of oil that could be
discharged to navigable waters or
adjoining shorelines. Offshore drilling,
production and workover facilities (and
those with an offshore component) have
a constant flow of oil associated with
them and discharges could be in
amounts that far exceed the oil storage
capacity of the facility. Based on the
recent experience with the Gulf of
Mexico oil spill, the Agency is
concerned that any potential oil
discharge may be limited only by the
capacity and pressure of the
underground petroleum reservoir. The
Agency’s concern regarding these
facilities is reflected in the fact that they
have a greater number of requirements
under the SPCC rule because of their
location over navigable waters or
adjoining shorelines (40 CFR Part
112.11). In addition to those facilities
completely offshore, the Agency has
identified many onshore facilities with
offshore components, as in the case of
over-water production platforms. While
these facilities may have their tank
batteries located onshore, their wellhead
and portions of the flowlines are below
the surface of the water. Offshore
components include, but are not limited
to, flow lines, gathering lines,
wellheads, shut in valves, pressure
control and sensing devices, cathodic

protection devices and related piping
and appurtenances. Because the Agency
is equally concerned with the potential
for immediate environmental impacts
resulting from oil spills from a facility’s
offshore components, it is also
excluding these facilities from any
extension to the compliance date. The
Agency is also excluding all onshore
FRP facilities from the extension
because of their large oil storage
capacities and their potential to cause
substantial harm in the event of a
discharge as identified under the FRP
regulation (40 CFR 112.20). FRP
facilities are those with storage
capacities of 1 million gallons or more
that could cause substantial harm, or
those with storage capacities at or above
42,000 gallons and that transfer oil to or
from a vessel over water.

Today’s rule adds a new paragraph
§112.3(a)(2) to maintain the existing
compliance date for this subset of
facilities, and combines it with the
§112.3(c) provision to indicate that the
existing compliance date also applies to
mobile or portable facilities within this
subset:

e Maintains the existing compliance
date for A drilling, production or
workover facility, including a mobile or
portable facility, that is offshore or that
has an offshore component; or an
onshore facility required to have and
submit an FRP, that was in operation on
or before August 16, 2002, that requires
the owner or operator to make any
necessary amendments to an SPCC Plan
and fully implement the amended Plan
by November 10, 2010.

e Maintains the existing compliance
date for a drilling, production or
workover facility, including a mobile or
portable facility, that is offshore or that
has an offshore component, or an
onshore facility required to have and
submit an FRP, that came into operation
after August 16, 2002, but before
November 10, 2010, that requires the
owner or operator to prepare and fully
implement an SPCC Plan on or before
November 10, 2010.

¢ Maintains the existing compliance
date for a facility (except an oil
production facility ©) that is either: A
drilling, production or workover
facility, including a mobile or portable
facility, that is offshore or that has an
offshore component, or an onshore
facility required to have and submit an
FRP, that becomes operational after
November 10, 2010, that requires the

6 On December 5, 2008 (73 FR 74236), EPA
finalized an amendment to allow a new oil
production facility (i.e., one that becomes
operational after the compliance date) a period of
six months after the start of operations to prepare
and implement an SPCC Plan.

owner or operator to prepare and
implement an SPCC Plan before
beginning operations.

¢ Incorporates language under the
current § 112.3(c) provision to maintain
the existing compliance date for mobile
or portable facilities that fall within this
subset of facilities (such as a barge
mounted offshore drilling or workover
rig), and maintains the language that
allows mobile or portable facilities to
prepare a general Plan.

C. Oil Production Facilities Beginning
Operations After the Compliance Date

The Agency is amending § 112.3(b)(2)
to distinguish the two separate
compliance dates that would apply to
oil production facilities that become
operational after the compliance dates.
The Agency is also moving this
provision to § 112.3(b). The new
§112.3(b) amendments:

e Maintain the existing compliance
date for any oil production facility that
is offshore or that has an offshore
component, or any onshore oil
production facility required to have and
submit an FRP, that becomes
operational after November 10, 2010,
and could reasonably be expected to
have a discharge as described in
§ 112.1(b), that requires the owner or
operator to prepare and implement a
Plan within six months after beginning
operations.

e Amend the compliance date for any
onshore oil production facility (i.e., one
that does not have an offshore
component and is not required to have
and submit an FRP) that becomes
operational after November 10, 2011,
and could reasonably be expected to
have a discharge as described in
§ 112.1(b), that requires the owner or
operator to prepare and implement a
Plan within six months after beginning
operations.

D. Delay of Compliance Date for
Facilities Affecting Milk and Milk
Product Containers, Associated Piping
and Appurtenances

The Agency is delaying the
compliance date by which the owner or
operator of a facility must address milk
and milk product containers, associated
piping and appurtenances that are
constructed according to the current
applicable 3—A Sanitary Standards, and
subject to the current applicable Grade
“A” PMO or a State dairy regulatory
requirement equivalent to the current
applicable PMO. The Agency is taking
this action for facilities that would be
affected by any final determination on
the proposed rule to exempt these
containers from the SPCC requirements
(74 FR 2461, January 15, 2009). The date
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by which a facility owner or operator
must comply with SPCC requirements
for these milk and milk product
containers is delayed by one year from
the effective date of a final rule
specifically addressing these milk and
milk product containers, associated
piping and appurtenances, or as
specified by a rule that otherwise
establishes a new compliance date for
these facilities. The Agency will
establish the new compliance date and
publish it in the Federal Register as part
of any final action on the proposed
exemption.

The delay for these facilities provides
the owner or operator the opportunity to
fully understand any new regulatory
amendments for milk and milk product
containers, associated piping and
appurtenances. Today’s rule amends
§112.3(c) to:
¢ Delay the compliance date by which

the owner or operator of a facility

must address milk and milk product
containers, associated piping and
appurtenances that are constructed

according to the current applicable 3—

A Sanitary Standards, and subject to

the current applicable Grade “A” PMO

or a State dairy regulatory
requirement equivalent to the current
applicable PMO:
© During the delay, the owner or
operator of the facility does not
include milk and milk product
containers as described above when
either determining the aggregate
facility oil storage capacity or as
part of the facility’s SPCC Plan.
¢ Require that all other oil storage

containers at the facility (excluding

milk and milk product containers as

described above) be addressed in the

SPCC Plan by November 10, 2011

when the facility has an aboveground

oil storage capacity (excluding the
capacity of these milk and milk

product containers) greater than 1,320

U.S. gallons or a completely buried

storage capacity greater than 42,000

U.S. gallons. A facility that has milk

and milk product containers,

associated piping and appurtenances
as described above, that:

O Began operating before the August
16, 2002 effective date of the July
2002 SPCC rule amendments (67 FR
47042) will have to maintain the
existing SPCC Plan for any other oil
container at the facility, and amend
it to ensure compliance with the
SPCC rule requirements to address
these other oil containers otherwise
subject to the SPCC requirements by
November 10, 2011;

Began operating after August 16,
2002. but before November 10,

O

C

2011, will have to prepare and
implement an SPCC Plan for the
facility to address any other oil
containers at the facility otherwise
subject to the SPCC requirements by
November 10, 2011; and

Begins operating after November
10, 2011 will have to prepare and
implement a Plan before starting
operations to address any other oil
containers at the facility otherwise
subject to the SPCC requirements.

-

E. Summary of Comments and Response

The Agency solicited comments on
the proposed compliance date extension
by which owners and operators would
be required to prepare, amend, and
implement SPCC Plans in accordance
with the amendments to the SPCC rule.
The Agency also discussed an
alternative of a shorter compliance date
extension, such as either six or nine
months (either May 10, 2011 or August
10, 2011).

In addition, the Agency solicited
comments on the proposed exceptions
to the compliance date extension:
Requiring drilling, production or
workover facilities that are offshore or
that have an offshore component, or
onshore facilities that are required to
have and submit an FRP, to comply by
the current compliance date of
November 10, 2010.

Furthermore, the Agency also
solicited comments on the proposed
delay of the compliance date by which
owners and operators of facilities that
have milk containers, associated piping
and appurtenances would be required to
prepare, amend, and implement SPCC
Plans in accordance with amendments
to the SPCC rule.

The Agency received 34 comments on
the proposed rule. The discussion below
summarizes and responds to the major
comments received. A more complete
response to comments can be found in
the docket for this rulemaking, EPA—
HQ-OPA-2009-0880.

Comments

Comments that support an extension
of the compliance date. The majority of
comments supported the Agency’s
proposal to extend the compliance dates
in Sec. 112.3 for certain facilities. They
agreed with the Agency that an
extension of the compliance date was
necessary to allow owners and operators
sufficient time to amend and implement
their SPCC Plans. Of those that
supported an extension of the
compliance dates, some comments
agreed with extending the compliance
dates as proposed. Other comments
supported an extension, but did not
agree with the length of the extension

proposed by the Agency, arguing for
additional time. These requests cited the
extent of modifications necessary at
facilities; the need to obtain the services
of Professional Engineers (PE); the time
for EPA and other stakeholders to
conduct outreach; the need for EPA to
complete further regulatory
clarifications on the definition of oil;
finalize clarification on jurisdictional
issues between EPA and the Department
of Transportation (DOT); and revise the
SPCC Guidance for Regional Inspectors
to help stakeholders better understand
the regulatory requirements and the
December 2008 and November 2009
amendments. Some comments indicated
that the alternative approach to consider
a shorter compliance date extension,
such as either six or nine months,
would not be appropriate.

Comment relating to eligibility of the
compliance date. One comment raised
concerns with a footnote in the
preamble of the proposed rule that
stated, “[t]o be eligible for the
compliance extension, owners or
operators of facilities in operation before
August 16, 2002 must continue to
maintain their existing SPCC Plans.”

Comments pertaining to the
exceptions to the compliance date
extension. Several comments supported
or took no position on the exception to
the compliance date for drilling,
production or workover facilities that
are offshore or that have an offshore
component, or onshore facilities
required to have and submit FRPs. One
comment, however, opposed the
exception for onshore facilities required
to have and submit FRPs, arguing that
these facilities have always been
included in compliance date extensions
in the past, and that this time should be
no exception. The comment further
indicated that FRP-regulated facilities
have EPA-approved FRPs that are in
place to address the Agency’s concern
that these facilities have the potential to
cause substantial harm if a discharge
were to occur. Finally, FRP facilities are
large and complex operations that
require additional time to come into
compliance and therefore these facilities
should be eligible for the one-year
extension.

Comments that support a delay of the
compliance date for facilities with milk
containers that meet specific
requirements. Several comments
expressed support for delaying the
compliance date for facilities with milk
containers, associated piping and
appurtenances until one year after EPA
finalizes a rule for these facilities. Two
comments requested that EPA clarify
that the extension and future exemption
will apply to milk and milk products,
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including but not limited to such
products as cheese, cream, yogurt and
ice cream mix. A number of comments
indicated that the two different
compliance deadlines for dairy facilities
based on their start date are
unnecessarily confusing and complex.
The comments specifically cited
confusion with how the compliance
date applies based on when a facility
begins operating and whether they must
maintain and amend an SPCC Plan or
prepare a new SPCC Plan. The
organizations requested that EPA extend
the compliance date to one year after
finalization of the bulk milk storage
exemption to all facilities, regardless of
start date. Additionally, comments
requested clarification on how the
compliance date applies to facilities
with both petroleum and bulk milk
storage. Comments also requested that
EPA take final action on the proposal to
exempt milk storage containers,
associated piping, and appurtenances
from the SPCC rule.

Response to Comments

Response to comments that support
an extension of the compliance date.
EPA agrees with the comments that an
extension of the compliance date for
certain facilities is necessary because it
provides the owner or operator of a
facility the opportunity to fully
understand the regulatory amendments
offered by the revisions to the SPCC rule
promulgated on December 5, 2008 (73
FR 74236) and November 13, 2009 (74
FR 58784). Furthermore, this extension
will allow the regulated community
time to understand all of the regulatory
amendments offered by revisions to the
SPCC rule promulgated since July 2002.
Therefore, the Agency is promulgating a
one-year extension of the compliance
dates for certain facilities, but is
excluding from the extension drilling,
production and workover facilities that
are offshore or that have an offshore
component, or onshore facilities that are
required to have and submit an FRP.
EPA believes that a one-year extension
of the compliance dates to November
10, 2011 is appropriate for certain
facilities for a number of reasons,
particularly since the owners and
operators of SPCC-regulated facilities
have had at least a year to understand
the final SPCC amendments.

The SPCC compliance dates have
been delayed since the promulgation of
amendments in July 2002; during this
time, new facilities (those that have
become operational after the effective
date of the July 2002 amendments) have
not yet been required to prepare and
implement an SPCC Plan. Therefore,
EPA believes that any compliance date

beyond the extension finalized in this
action would be inappropriate and not
environmentally protective.

Facilities in operation prior to the
effective date of the July 2002
amendments are required to maintain
their SPCC Plans and have had ample
time to schedule and conduct facility
modifications (as necessary) to comply
with these amendments. Additionally,
because the SPCC amendments
published in December 2008 and
November 2009 primarily streamlined
the rule requirements, facilities should
not require extensive modifications in
order to comply with these regulatory
amendments.

Since promulgating the July 2002
amendments to the SPCC rule, the
Agency has and will continue to
provide outreach and compliance
assistance to SPCC regulated facilities so
that a compliance extension for certain
facilities to November 10, 2011 should
be sufficient. The Agency does not
believe ongoing outreach activities;
updates to existing guidance
documents; further regulatory
clarifications; or development of new
guidance or jurisdictional clarifications
between EPA and other federal agencies
are a basis for further extending the
compliance date. EPA intends to
continue to conduct outreach and
provide guidance and clarification on
the SPCC requirements (as appropriate),
but does not believe that facilities
should wait to amend or prepare and
implement their SPCC Plans because
these are ongoing activities.

EPA also does not agree that the
extension or additional time for
compliance should be provided to
revise the SPCC Guidance for Regional
Inspectors. While EPA plans to revise
the guidance document, most of the
modifications to the SPCC regulation are
already explained and discussed in the
preamble to the final rules. Thus, there
are very few necessary revisions to the
guidance to address any new regulatory
burden, as the past several actions on
the SPCC rule were for the purposes of
regulatory streamlining.” EPA did not

7EPA intends to issue revisions to the SPCC
Guidance for Regional Inspectors that address
changes made to the SPCC rule, consistent with the
December 2006, December 2008, and November
2009 regulatory amendments (71 FR 77266,
December 26, 2006; 73 FR 74236, December 5, 2008;
74 FR 58784, November 13, 2009). The guidance
document is designed to provide more detail about
the rule’s applicability, to clarify the role of the
inspector in the review and evaluation of a facility
owner or operator’s compliance with the
performance-based SPCC requirements, and to
provide a consistent national policy on several
SPCC-related issues. EPA welcomes comments from
the regulated community and the public on the
guidance document at any time. Instructions for
submitting comments are provided on the EPA

propose an extension to the compliance
date with a rationale based on
completion of the guidance for the
reasons stated above.

The Agency did not receive any
comments supporting a shorter
extension to the compliance date, and
thus, has decided not to promulgate an
amended compliance date for certain
facilities to either of the alternative
shorter time periods offered for
comment (either May 10, 2011 or
August 10, 2011). The Agency
recognizes that the owner or operator of
a regulated facility needs adequate time
to comply with the SPCC rule following
amendments to the regulation. EPA
recognizes that any timeframe shorter
than one year from the current
compliance date may not allow
sufficient time for those facilities for
which EPA is granting a compliance
date extension to fully understand and
comply with all of the recently
promulgated SPCC amendments or hire
Professional Engineers. A one year
timeframe also accommodates seasonal
considerations for various industries.
Therefore, the Agency is promulgating a
one-year compliance date extension to
allow certain facilities time to prepare,
amend, and implement an SPCC Plan
following recent amendments to the
SPCC rule.

Response to the comment relating to
eligibility of the compliance date. EPA
does not agree with the comment that
suggests that footnote #3 in the
proposed rule that clarifies how the
compliance date extension applies to
facilities in operation prior to August
16, 2002 is incorrect. EPA established
initial compliance dates in the July 2002
final rule (67 FR 47042) and clarified in
the preamble how the compliance dates
apply to facilities in operation prior to
the effective date of the rule (see 67 FR
47082, July 17, 2002). The examples
provided in the July 2002 preamble
were consistent with and illustrated the
accompanying regulatory text that
established the initial compliance dates.
The Agency has indicated in each
Federal Register notice announcing the
subsequent extension to the compliance
dates 8 that facilities in operation prior
to August 16, 2002 must maintain an
SPCC Plan. If a facility has no SPCC
Plan to maintain, then the date by
which the facility has to amend the Plan

Office of Emergency Management Web site at
http://www.epa.gov/emergencies.

8 The dates for complying with amendments to
the SPCC regulations have been amended a number
of times: On January 9, 2003 (68 FR 1348), on April
17, 2003 (68 FR 18890), on August 11, 2004 (69 FR
48794), on February 17, 2006 (71 FR 8462), on May
16, 2007 (72 FR 27444), and again on June 19, 2009
(74 FR 29136).
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to comply with the SPCC regulatory
revisions promulgated since 2002 does
not apply and the owner or operator is
not eligible for the extension. The
footnote discussed here is wholly
consistent with the Agency’s preamble
examples in the July 2002 final rule and
the regulatory text extending
compliance dates since 2002.

Response to the comments pertaining
to the exceptions to the compliance date
extension. EPA does not agree that
onshore facilities that are required to
have and submit FRPs should be eligible
for the one year extension. The Agency
is concerned with the threat for
immediate environmental impacts
resulting from oil spills from these
facilities because of their large oil
storage capacities and their potential to
cause substantial harm in the event of
a discharge as identified under the FRP
regulation (40 CFR 112.20). The
comment correctly indicates that many
of these facilities are implementing
FRPs that are approved by the Agency;
however, these plans serve to identify
response capability in the event of a
discharge to navigable waters or
adjoining shorelines and do not
specifically include requirements that
serve to prevent these discharges. For
example, implementation of a tank
integrity testing program and brittle
fracture evaluations are SPCC
requirements and not FRP requirements.
Many of the SPCC requirements
promulgated since July 2002 serve to
enhance prevention of oil spills and
EPA does not believe it is
environmentally protective to extend
the date by which these requirements
are addressed and implemented at FRP-
regulated facilities.

The Agency recognizes that some
facilities excluded from the extension of
the compliance date (i.e., drilling,
production or workover facilities that
are offshore or that have an offshore
component, or an onshore facility that is
required to have and submit an FRP)
may require additional time to amend or
prepare their SPCC Plans as a result of
either non-availability of qualified
personnel, or delays in construction or
equipment delivery beyond the control
and without the fault of the owner or
operator. If so, the owner or operator of
the facility may submit a written request
for additional time to amend or prepare
an SPCC Plan to the Regional
Administrator in accordance with
§112.3(1).

Response to comments that support a
delay of the compliance date for
facilities with milk containers that meet
specific requirements. EPA agrees with
comments that supported a delay of the
compliance date by which facilities

must address milk containers,
associated piping and appurtenances
that are constructed according to the
current applicable 3—A Sanitary
Standards, and subject to the current
applicable Grade “A” PMO or a State
dairy regulatory requirement equivalent
to the current applicable PMO. The
Agency is moving forward to take final
action on the proposed rulemaking that
addresses those milk containers as
expeditiously as possible. Additionally,
the Agency is considering whether to
exempt milk product containers, piping
and appurtenances that are subject to
the same 3—A Sanitary Standards and
Grade “A” PMO specified for milk
containers, associated piping and
appurtenances. Therefore, the Agency is
clarifying that the delay applies to both
milk and milk product containers,
associated piping and appurtenances
constructed according to the current
applicable 3—A Sanitary Standards, and
subject to the current applicable Grade
“A” PMO or a State dairy regulatory
requirement equivalent to the current
applicable PMO. The compliance date
delay by which the owner or operator of
a facility must address milk and milk
product containers described above will
provide time to complete this action.

EPA agrees that a single date by
which the owners or operators of
facilities must address milk and milk
product containers, associated piping
and appurtenances that are constructed
according to the current applicable 3—A
Sanitary Standards, and subject to the
current applicable Grade “A” PMO or a
State dairy regulatory requirement
equivalent to the current applicable
PMO in the facility’s SPCC Plan, would
offer clarity. A date will be established
in a FR notice in the future and will be
one year from the effective date of a
final rule addressing the SPCC
requirements specifically for these milk
and milk product containers, associated
piping and appurtenances, or as
specified by a rule that otherwise
establishes a compliance date for these
facilities. During the delay, the owner or
operator of the facility excludes milk
and milk product containers, associated
piping and appurtenances that are
constructed according to the current
applicable 3—A Sanitary Standards, and
subject to the current applicable Grade
“A” PMO or a State dairy regulatory
requirement equivalent to the current
applicable PMO from the facility’s
aggregate oil storage capacity
calculations, and does not include these
containers in the SPCC Plan.

However, when there are other oil
storage containers (such as petroleum
containers) at a facility that has milk
and milk product containers, associated

piping and appurtenances as described
above and the facility meets the
aggregate oil storage capacity thresholds
of §112.19 (excluding the capacity of
the milk and milk product containers)
then the owner or operator of the facility
must maintain and amend, or prepare
an SPCC Plan to address these other oil
containers at the facility in accordance
with § 112.3(a)(1) by November 10,
2011.

6. Other Considerations

If an owner or operator of an SPCC-
regulated facility requires additional
time to comply with the SPCC rule, he
may submit a written request to the
Regional Administrator in accordance
with § 112.3(f). Such requests may be
granted if the Regional Administrator
finds that the owner or operator cannot
comply with all SPCC requirements by
the compliance date as a result of either
non-availability of qualified personnel,
or delays in construction or equipment
delivery beyond his control and without
the fault of such owner or operator.

It should be noted that these
compliance date amendments would
affect only the requirements of the July
2002, December 2006, December 2008,
and November 2009 SPCC rule
amendments (67 FR 47042, July 17,
2002; 71 FR 77266, December 26, 2006;
73 FR 74236, December 5, 2008; and 74
FR 29136, November 13, 2009) that are
new (i.e., requirements that did not exist
or were not in effect prior to the 2002
amendments) or more stringent
compliance obligations to those that
were in effect in the 1973 SPCC rule.
Provisions that provide regulatory relief
to facilities are applicable as of the
effective date of the amendment and
would not require revisions to existing
Plans “to ensure compliance” (see
§ 112.3). However, the facility owner or
operator must amend the SPCC Plan to
include new or more stringent
provisions by the compliance date.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under the terms of Executive Order
12866 (58 FR 51735, October 4, 1993),
this action has been determined to be a
“significant regulatory action.” This rule
was submitted to the Office of
Management and Budget (OMB) for
review. Any changes made in response
to OMB’s recommendations have been

9 The facility has an aboveground oil storage
capacity greater than 1,320 U.S. gallons or the
completely buried storage capacity is greater than
42,000 U.S. gallons.
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documented in the docket for this
action.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This rule
would merely extend the compliance
date for certain facilities subject to the
rule. The Office of Management and
Budget (OMB) has previously approved
the information collection requirements
contained in the existing regulations at
40 CFR part 112 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2050-0021. The OMB
control numbers for EPA’s regulations
in 40 CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise that is independently owned
and operated and is not dominant in its
field.

After considering the economic
impacts of today’s rule on small entities,
I certify that this action will not have a
significant economic impact on a
substantial number of small entities. In
determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. 603 and 604. Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if

the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule.

This rule extends the compliance date
in §112.3(a)(1) for most facilities by one
year and delays the compliance date in
§ 112.3(c) by which facilities must
address milk and milk product
containers, associated piping and
appurtenances that meet certain
conditions by one year from the
effective date of a final rule addressing
the SPCC requirements specifically for
these containers, or as specified by a
rule that otherwise establishes a
compliance date for these facilities. The
changes in the final November 2009
amendments were very limited, and the
December 2008 amendments offered
compliance options that streamlined
and tailored the regulatory
requirements. By simply extending the
compliance date for most facilities,
today’s rule will defer the regulatory
burden for all affected entities.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
IT of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531-
1538 for State, local, or tribal
governments or the private sector. The
action imposes no enforceable duty on
any State, local or tribal governments or
the private sector. Therefore, this action
is not subject to the requirements of
sections 202 or 205 of the UMRA. This
action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
rule simply extends the compliance date
for most facilities subject to the rule.

E. Executive Order 13132: Federalism

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Under CWA
section 311(o), States may impose
additional requirements, including more
stringent requirements, relating to the
prevention of oil discharges to navigable
waters. EPA encourages States to
supplement the Federal SPCC regulation
and recognizes that some States have
more stringent requirements (56 FR
54612, October 22, 1991). This rule does
not preempt State law or regulations.
Thus, Executive Order 13132 does not
apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). The rule does not significantly or
uniquely affect communities of Indian
tribal governments. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risk

This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997) because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
that Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.
The overall effect of this action is to
defer the regulatory burden on facility
owners or operators subject to its
provisions.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This final rulemaking involves
technical standards. EPA proposes to
use the 3—A Sanitary Standards,
“Storage Tanks for Milk and Milk
Products”, 3A 01-08, November 2001,
developed by 3—A Sanitary Standards,
Inc. A copy of these standards may be



63102

Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/Rules and Regulations

obtained from the 3—A Sanitary
Standards online store at http://
www.techstreet.com/3Agate.html; by
contacting the organization at 6888 Elm
Street, Suite 2D, McLean, Virginia
22101; by phone at (703) 790-0295; or
by facsimile at (703) 761-6284. EPA is
finalizing a delay of the compliance date
to the SPCC rule, by which the owner
or operator of a facility that is subject to
the SPCC requirements, must address
milk and milk product storage
containers and associated piping and
appurtenances constructed in
accordance with 3—A Sanitary
Standards, and subject to the current
applicable Grade “A” PMO or a State
dairy regulatory requirement equivalent
to the current applicable PMO.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this rule will
not have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because it does not affect
the level of protection provided to
human health or the environment.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2) and will be
effective on October 14, 2010.

List of Subjects in 40 CFR Part 112

Environmental protection, Milk, Milk
product, Oil pollution, Oil spill
response, Penalties, Reporting and
recordkeeping requirements.

Dated: October 7, 2010.
Lisa P. Jackson,
Administrator.

m For the reasons set forth in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as
follows:

PART 112—OIL POLLUTION
PREVENTION

m 1. The authority citation for part 112
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.; 33 U.S.C.
2720; E.O. 12777 (October 18, 1991), 3 CFR,
1991 Comp., p. 351.

m 2. Section 112.3 is amended by
revising paragraphs (a), (b), and (c) to
read as follows:

§112.3 Requirement to prepare and
implement a Spill Prevention, Control, and
Countermeasure Plan.

* * * * *

(a)(1) Except as otherwise provided in
this section, if your facility, or mobile or
portable facility, was in operation on or
before August 16, 2002, you must
maintain your Plan, but must amend it,
if necessary to ensure compliance with
this part, and implement the amended
Plan no later than November 10, 2011.
If such a facility becomes operational
after August 16, 2002, through
November 10, 2011, and could
reasonably be expected to have a
discharge as described in § 112.1(b), you
must prepare and implement a Plan on
or before November 10, 2011. If such a
facility (excluding oil production
facilities) becomes operational after
November 10, 2011, and could
reasonably be expected to have a
discharge as described in § 112.1(b), you
must prepare and implement a Plan
before you begin operations. You are not
required to prepare a new Plan each
time you move a mobile or portable
facility to a new site; the Plan may be
general. When you move the mobile or
portable facility, you must locate and
install it using the discharge prevention
practices outlined in the Plan for the
facility. The Plan is applicable only
while the mobile or portable facility is
in a fixed (non-transportation) operating
mode.

(2) If your drilling, production or
workover facility, including a mobile or
portable facility, is offshore or has an
offshore component; or your onshore
facility is required to have and submit
a Facility Response Plan pursuant to 40

CFR 112.20(a), and was in operation on
or before August 16, 2002, you must
maintain your Plan, but must amend it,
if necessary to ensure compliance with
this part, and implement the amended
Plan no later than November 10, 2010.
If such a facility becomes operational
after August 16, 2002, through
November 10, 2010, and could
reasonably be expected to have a
discharge as described in § 112.1(b), you
must prepare and implement a Plan on
or before November 10, 2010. If such a
facility (excluding oil production
facilities) becomes operational after
November 10, 2010, and could
reasonably be expected to have a
discharge as described in § 112.1(b), you
must prepare and implement a Plan
before you begin operations. You are not
required to prepare a new Plan each
time you move a mobile or portable
facility to a new site; the Plan may be
general. When you move the mobile or
portable facility, you must locate and
install it using the discharge prevention
practices outlined in the Plan for the
facility. The Plan is applicable only
while the mobile or portable facility is
in a fixed (non-transportation) operating
mode.

(b) If your oil production facility as
described in paragraph (a)(1) of this
section becomes operational after
November 10, 2011, or as described in
paragraph (a)(2) of this section becomes
operational after November 10, 2010,
and could reasonably be expected to
have a discharge as described in
§112.1(b), you must prepare and
implement a Plan within six months
after you begin operations.

(c) If your facility has milk and milk
product containers, associated piping
and appurtenances constructed
according to current applicable 3—A
Sanitary Standards, and subject to
current applicable Grade “A”
Pasteurized Milk Ordinance (PMO) or a
State dairy regulatory requirement
equivalent to current applicable PMO,
do not include these milk and milk
product containers when either
determining the aggregate oil storage
capacity of your facility or as part of
your Plan. The date in paragraph (a)(1),
by which you must comply with the
provisions of this part for these milk
and milk product containers, is delayed
by one year from the effective date of a
final rule addressing these milk and
milk product containers, or until a rule
that otherwise establishes a compliance
date. You must maintain and amend, or
prepare your Plan to address any other
oil containers at the facility otherwise
subject to the requirements of this part
by the compliance date in paragraph
(a)(1) of this section if your facility
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meets any of the aggregate oil storage
capacity thresholds of § 112.1 of this
part.

* * * * *

[FR Doc. 2010-25899 Filed 10-13—-10; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 301-10, 30111, 301-50,
301-73, and Appendix D to Chapter
301

[FTR Amendment 2010-05; FTR Case 2010-
306; Docket Number 2010-0018, Sequence
1]

RIN 3090-AJ08

Federal Travel Regulation (FTR);
Lodging and Transportation
Amendment

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the
Federal Travel Regulation (FTR) by
revising and updating its policy on
lodging and transportation. This final
rule also updates an acronym and
references to such in the FTR.

DATES: Effective Date: This final rule is
effective November 15, 2010.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat (MVCB), Room
4041, GS Building, Washington, DC,
20405, (202) 501-4755, for information
pertaining to status or publication
schedules. For clarification of content,
contact Ms. Cheryl D. McClain, Office of
Governmentwide Policy (OGP), at (202)
208-4334 or e-mail at
cheryl.mcclain@gsa.gov. Please cite FTR
Amendment 2010-05; FTR case 2010—
306.

SUPPLEMENTARY INFORMATION:

A. Background

GSA’s Office of Governmentwide
Policy (OGP) is updating the Federal
Travel Regulation (FTR) by removing
section 301-50.8. Section 301-50.8
contains language regarding limitations
on travel arrangements for common
carriers, commercial lodging, and car
rental usage. Consequently, parts 301—
10 and 301-11 will be revised to
include the language pertaining to
common carriers, commercial lodging
and car rental accommodations.
Specifically, OGP is revising section
301-10.105 regarding the basic
requirements for using common carrier

transportation and revising section 301-
10.450 to provide guidance to travelers
regarding renting vehicles under the
Defense Travel Management Office’s
(DTMO) U.S. Government Car Rental
Agreement. Also, section 301-11.11 is
being revised to provide guidance to
travelers who choose to obtain
commercial lodging under a
Government lodging agreement.

This final rule also updates references
in section 301-73.106 and Appendix D
to Chapter 301 to change “Surface
Deployment Distribution Command”
(SDDC) to “Defense Travel Management
Office” (DTMO).

B. Executive Order 12866

This is not a significant regulatory
action, and therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
final rule is not a major rule under 5
U.S.C. 804.

C. Regulatory Flexibility Act

This final rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the revisions are not considered
substantive. This final rule is also
exempt from the Regulatory Flexibility
Act per 5 U.S.C. 553(a)(2) because it
applies to agency management or
personnel. However, this final rule is
being published to provide transparency
in the promulgation of Federal policies.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the final changes to
the FTR do not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of the
Office of Management and Budget under
44 U.S.C. 3501, et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates to agency
management and personnel.

List of Subjects in 41 CFR Parts 301-10,
301-11, 301-50, 301-73, and Appendix
D to Chapter 301

Government employees, Lodging and
transportation programs.

Dated: August 25, 2010.
Martha Johnson,
Administrator of General Services.

For the reasons set forth in the
preamble, under 5 U.S.C. 5701-5709,

GSA amends 41 CFR parts 301-10, 301—
11, 301-50, 301-73, and Appendix D of
Chapter 301 as set forth below:

PART 301-10—TRANSPORTATION
EXPENSES

m 1. The authority citation for 41 CFR
part 301-10 continues to read as
follows:

Authority: 5 U.S.C. 5707, 40 U.S.C. 121(c),
49 U.S.C. 40118, OMB Circular No. A-126,
revised May 22, 1992.

m 2. Remove the undesignated center
heading “Airline” that appears
immediately before § 301-10.105.

m 3. Revise § 301-10.105 to read as
follows:

§301-10.105 What are the basic
requirements for using common carrier
transportation?

The basic requirements for using
common carrier transportation fall into
three categories:

(a) Using contract carriers, when
available, and if your agency is a
mandatory user of GSA’s city-pair
contracts for air passenger
transportation services, unless you have
an approved exception (see §§ 301—
10.106 through 301-10.108 of this
subpart);

(b) Using coach-class service, unless
other than coach-class service is
authorized under § 301-10.123 or § 301—
10.162, and when travelling by ship,
using lowest first-class
accommodations, unless other than
lowest first-class accommodations are
authorized under § 301-10.183 of this
subpart; and

(c) You must always use U.S. Flag Air
Carrier (or ship) service for air passenger
transportation or when travelling by
ship, unless your travel circumstances
meet one of the exceptions in §§301-
10.135 through 301-10.138 or § 301—
10.183 of this subpart.

m 4. Amend § 301-10.450 by revising
the section heading, designating the
existing paragraph as paragraph (a), and
adding paragraph (b) to read as follows:

§301-10.450 When and from whom may |
rent a vehicle for official travel when
authorized?

* * * * *

(b) When authorized to use a rental
vehicle, you should consider renting a
vehicle from a vendor that participates
in the Defense Travel Management
Office (DTMO) U.S. Government Car
Rental Agreement to avail yourself of
the Agreement’s benefits, including the
insurance and damage liability
provisions, unless you are OCONUS and
no agreement is in place for your TDY
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location. The advantages of renting a car
through the DTMO rental car program
are:

(1) Rental car agreements are pre-
negotiated;

(2) The agreement includes automatic
unlimited mileage and collision damage
insurance; and

(3) The rates established by the car
rental agreement cannot be exceeded by
the vendor.

PART 301-11—PER DIEM EXPENSES

m 5. The authority citation for 41 CFR
part 301-11 continues to read as
follows:

Authority: 5 U.S.C. 5707.

W 6. Revise §301-11.11 toread as
follows:

§301-11.11 How do | select lodging and
make lodging reservations?

(a) You must make your lodging
reservations through your agency’s
travel management service.

(b) You should always stay in a “fire
safe” facility. This is a facility that meets
the fire safety requirements of the Hotel
and Motel Fire Safety Act of 1990 (the
Act), as amended (see 5 U.S.C. 5707a).

(c) When selecting a commercial
lodging facility, first consideration
should be given to government lodging
agreement programs such as FedRooms®
(http://www.fedrooms.com). The
advantages of obtaining lodging using
the FedRooms® program are:

(1) Lodging rates are set at or below
per diem rates;

(2) There are no add-on fees;

(3) The room cancellation deadline is
4 p.m. (or later) on the day of arrival;

(4) Most hotels offer last standard
room availability rates;

(5) There are no early departure fees;
and

(6) Rates are available using all
booking channels (e.g., E-Gov Travel
Service, Travel Management Service,
FedRooms® Web site, and hotel
reservation call centers). The
FedRooms® rate code (XVU) must be
entered to get the program benefits.

Note to §301-11.11: 5 U.S.C. 5707a does
not apply to the District of Columbia
government.

PART 301-50—ARRANGING FOR
TRAVEL SERVICES

m 7. The authority citation for 41 CFR
part 301-50 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c).
§301-50.8 [Removed]
m 8. Remove § 301-50.8.

PART 301-73—TRAVEL PROGRAMS

m 9. The authority citation for 41 CFR
part 301-73 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 121(c).

§301-73.106 [Amended]

m 10. Amend § 301-73.106, paragraph
(a)(3) by removing “Surface Deployment
and Distribution Command (SDDC)” and
adding “Defense Travel Management
Office (DTMO)” in its place.

Appendix D to Chapter 301—
[Amended]

11. Amend Appendix D to Chapter 301 by
removing the entry “SDDC: Surface
Deployment and Distribution Command” and
alphabetically adding the entry “DTMO:
Defense Travel Management Office”.

[FR Doc. 2010-25880 Filed 10-13-10; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087-02]
RIN 0648-XZ61

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 in the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
610 in the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the 2010 total allowable catch (TAC) of
pollock for Statistical Area 610 in the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 9, 2010, through
2400 hrs, A.Lt., December 31, 2010.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance

with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2010 TAC of pollock in Statistical
Area 610 of the GOA is 26,256 metric
tons (mt) as established by the final
2010 and 2011 harvest specifications for
groundfish of the GOA (75 FR 11749,
March 12, 2010).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the 2010 TAC of
pollock in Statistical Area 610 of the
GOA will soon be reached. Therefore,
the Regional Administrator is
establishing a directed fishing
allowance of 26,156 mt, and is setting
aside the remaining 100 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 610 of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of pollock in
Statistical Area 610 of the GOA. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of October 7,
2010.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: October 8, 2010.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-25882 Filed 10-8-10; 4:15 pm]
BILLING CODE 3510-22-P
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contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1605

Correction of Administrative Errors
AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Federal Retirement Thrift
Investment Board (Agency) proposes to
use a constructed share price for retired
Lifecycle funds in order to make error
corrections after December 31st of the
target year.

DATES: Comments must be received on
or before November 15, 2010.

ADDRESSES: You may submit comments
using one of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Office of General Counsel,
Attn: Thomas Emswiler, Federal
Retirement Thrift Investment Board,
1250 H Street, NW., Washington, DC
20005.

e Hand Delivery/Courier: The address
for sending comments by hand delivery
or courier is the same as that for
submitting comments by mail.

e Facsimile: Comments may be
submitted by facsimile at (202) 942—
1676.

The most helpful comments explain
the reason for any recommended change
and include data, information, and the
authority that supports the
recommended change. We will post all
substantive comments (including any
personal information provided) without
change (with the exception of redaction
of SSNs, profanities, et cetera) on
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Laurissa Stokes at (202) 942-1645.
SUPPLEMENTARY INFORMATION: The
Agency administers the Thrift Savings
Plan (TSP), which was established by
the Federal Employees’ Retirement
System Act of 1986 (FERSA), Public

Law 99-335, 100 Stat. 514. The TSP
provisions of FERSA are codified, as
amended, largely at 5 U.S.C. 8351 and
8401-79. The TSP is a tax-deferred
retirement savings plan for Federal
civilian employees and members of the
uniformed services. The TSP is similar
to cash or deferred arrangements
established for private-sector employees
under section 401(k) of the Internal
Revenue Code (26 U.S.C. 401(k)).

Constructed Share Price

The Agency currently offers five
Lifecycle funds: L Income, L 2010, L
2020, L 2030, and L 2040. The Agency
will retire the L. 2010 Fund when it
reaches its target date of December 31,
2010. Upon retiring the L. 2010 Fund,
the Agency will transfer all money
invested in the L 2010 Fund to the L
Income Fund. Participants will no
longer be able to make contributions to
the L 2010 Fund after December 31,
2010. In effect, the L. 2010 Fund will no
longer exist.

The Agency anticipates receiving late
and makeup contributions that would
have been invested in the L. 2010 Fund
had they been made on time. Likewise,
the Agency anticipates needing to
remove funds erroneously contributed
to the L 2010 Fund prior to its
retirement date, i.e., do a negative
adjustment. The Agency uses the
current share price of the applicable
investment fund when calculating the
value of late contributions, makeup

contributions, and negative adjustments.

Because the L 2010 fund will no longer
exist, the Agency must construct an
appropriate “current” share price in
order to make error corrections
involving the L. 2010 Fund after
December 31, 2010.

The Agency proposes to calculate the
constructed share price for the L. 2010
Fund as follows: The constructed share
price is the L 2010 Fund share price on
December 31, 2010, multiplied by the
current L. Income Fund share price,
divided by the L Income Fund share
price on December 31, 2010. This
calculation reflects the impact of
merging the assets of the L 2010 Fund
into the L Income Fund on December
31, 2010. The Agency will apply this
calculation to retired Lifecycle funds in
the future by substituting the L 2010
Fund and December 31, 2010 retirement
date as follows: The constructed share
price is the retired Lifecycle fund share

price on December 31 of the retirement
year, multiplied by the current L Income
Fund share price, divided by the L
Income Fund share price on December
31 of the retirement year.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation will affect Federal
employees and members of the
uniformed services who participate in
the Thrift Savings Plan, which is a
Federal defined contribution retirement
savings plan created under the Federal
Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100
Stat. 514, and which is administered by
the Agency.

Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by state, local,
and tribal governments, in the aggregate,
or by the private sector. Therefore, a
statement under section 1532 is not
required.

List of Subjects in 5 CFR Part 1605

Claims, Government employees,
Pensions, Retirement.

Gregory T. Long,

Executive Director, Federal Retirement Thrift
Investment Board.

For the reasons set forth in the
preamble, the Agency proposes to
amend 5 CFR part 1605 as follows:

PART 1605—CORRECTION OF
ADMINISTRATIVE ERRORS

1. The authority citation for part 1605
continues to read as follows:

Authority: 5 U.S.C. 8351, 8432a, and
8474(b)(5) and (c)(1). Subpart B also issued
under section 1043(b) of Public Law 104—
106, 110 Stat. 186 and sec. 7202(m)(2) of
Public Law 101-508, 104 Stat. 1388.
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§1605.2 [Amended]

2. Amend § 1605.2, by revising
paragraph (b)(1)(iii) and adding
paragraph (b)(1)(iv) to read as follows:

* * * *

(b)* * %
(1)* * %

(iii) Determine the dollar value on the
posting date of the number of shares the
participant would have received had the
contributions or loan payments been
made on time. If the contributions or
loan payments would have been
invested in a Lifecycle fund that is
retired on the posting date, the
constructed share price shall equal the
retired Lifecycle fund share price on
December 31 of the retirement year,
multiplied by the current L Income
Fund share price, divided by the L
Income Fund share price on December
31 of the retirement year. The dollar
value shall be the number of shares the
participant would have received had the
contributions or loan payments been
made on time multiplied by the
constructed share price.

(iv) The difference between the dollar
value of the contribution or loan
payment on the posting date and the
dollar value of the contribution or loan
payment on the “as of” date is the
breakage.

* * * * *

§1605.12 [Amended]

3. Amend § 1605.12, by revising
paragraph (c)(2)(ii) to read as follows:

* * * * *

(c) * x %
(2) * x %

(ii) Multiply the price per share on the
date the adjustment is posted by the
number of shares calculated in
paragraph (c)(2)(i) of this section. If the
contribution was erroneously
contributed to a Lifecycle fund that is
retired on the date the adjustment is
posted, the price per share shall equal
the retired Lifecycle fund share price on
December 31 of the retirement year,
multiplied by the current L Income
Fund share price, divided by the L
Income Fund share price on December
31 of the retirement year.

* * * * *
[FR Doc. 2010-25855 Filed 10-13-10; 8:45 am]
BILLING CODE 6760-01-P

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Part 560

[Docket ID OTS-2010-0029]

RIN 1557-AC44

Alternatives to the Use of External

Credit Ratings in the Regulations of
the OTS

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: Section 939A of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the Act) directs all
Federal agencies to review, no later than
one year after enactment, any regulation
that requires the use of an assessment of
credit-worthiness of a security or money
market instrument and any references to
or requirements in regulations regarding
credit ratings. The agencies are also
required under the Act to remove
references or requirements of reliance
on credit ratings and to substitute an
alternative standard of credit-
worthiness.

Through this ANPR, the OTS seeks
comment on the implementation of
section 939A with respect to its
regulations (other than risk-based
capital regulations, which are the
subject of a separate ANPR issued
jointly with the other Federal banking
agencies), including alternative
measures of credit-worthiness that may
be used in lieu of credit ratings.

DATES: Comments on this ANPR must be
received by November 15, 2010.

ADDRESSES: You may submit comments,
identified by OTS-2010-0029, by any of
the following methods:

e Federal eRulemaking Portal:
“Regulations.gov”: Go to http://
www.regulations.gov and follow the
instructions for submitting comments.

e Mail: Regulation Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention: OTS—
2010-0029.

e Facsimile: (202) 906—6518.

o Hand Delivery/Courier: Guard’s
Desk, East Lobby Entrance, 1700 G
Street, NW., from 9 a.m. to 4 p.m. on
business days, Attention: Regulation
Comments, Chief Counsel’s Office,
Attention: OTS-2010-0029.

e Instructions: All submissions
received must include the agency name
and docket number for this rulemaking.
All comments received will be posted
without change, including any personal

information provided. Comments,
including attachments and other
supporting materials received are part of
the public record and subject to public
disclosure. Do not enclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

e Viewing Comments Electronically:
Go to http://www.regulations.gov and
follow the instructions for reading
comments.

e Viewing Comments On-Site: You
may inspect comments at the Public
Reading Room, 1700 G Street, NW., by
appointment. To make an appointment
for access, call (202) 906-5922, send an
e-mail to public.info@ots.treas.gov, or
send a facsimile transmission to (202)
906—-6518. (Prior notice identifying the
materials you will be requesting will
assist us in serving you.) We schedule
appointments on business days between
10 a.m. and 4 p-m. In most cases,
appointments will be available the next
business day following the date we
receive a request.

FOR FURTHER INFORMATION CONTACT:
William Magrini, Senior Project
Manager, Risk Management Division,
(202) 906—5744; or Marvin Shaw, Senior
Attorney, Regulations and Legislation
Division, Office of Chief Counsel, (202)
906—6639, Office Thrift Supervision,
1700 G Street, NW., Washington, DC
20552.

SUPPEMENTARY INFORMATION:
I. Background

Section 939A of the Act requires each
Federal agency to review (1) any
regulation issued by such agency that
requires the use of an assessment of the
credit-worthiness of a security or money
market instrument; and (2) any
references to or requirements in such
regulations regarding credit ratings.?
Each Federal agency must then modify
any such regulations identified by the
review * * * to remove any reference to
or requirement of reliance on credit
ratings and to substitute in such
regulations such standard of credit-
worthiness as each respective agency
shall determine as appropriate for such
regulations. In developing substitute
standards of credit-worthiness, an
agency shall seek to establish, to the
extent feasible, uniform standards of
credit-worthiness for use by the agency,
taking into account the entities it
regulates that would be subject to such
standards.?

1Public Law 111-203, 124 Stat. 1376, section
939A (July 21, 2010).
2]1d.
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This ANPR describes the areas where
the OTS’s regulations, other than those
that establish regulatory capital
requirements, currently rely on credit
ratings; sets forth the considerations
underlying such reliance; and requests
comment on potential alternatives to the
use of credit ratings. On August 25,
2010, OTS and the other Federal
banking agencies issued a separate joint
advance notice of proposed rulemaking
focused on the agencies’ risk-based
capital frameworks. (75 FR 52283)

II. OTS Regulations Referencing Credit
Ratings

The non-capital regulations of OTS
include various references to and
requirements for use of a credit rating
issued by a nationally recognized
statistical rating organization (NRSRO).3
For example, OTS’s regulations
regarding permissible investment
securities reference or rely upon NRSRO
credit ratings.* A description of these
regulations is set forth below.

A. Investment Securities Regulations

The OTS’s investment securities
regulations at 12 CFR part 560 use credit
ratings as a factor for determining the
credit quality, liquidity/marketability,
and appropriate concentration levels of
investment securities purchased and
held by savings associations. For
example, under these rules, an
investment security must be “Rated in
one of the four highest categories as to
the portion of the security in which the
association is investing by a nationally
recognized investment rating service at
its most recently published rating before
the date of purchase by the association.”

Credit ratings are also used to
determine marketability in the case of a
security that is offered and sold
pursuant to Securities and Exchange
Commission Rule 144A. A 144A
security is generally deemed by OTS to
be marketable if it is rated investment
grade.

In addition, credit ratings are used to
determine concentration limits on
certain investment securities. For
example, Part 560.40 limits holdings of
corporate debt securities of any one
issuer that are rated in the third or
fourth highest investment grade rating
categories to 15 percent of the
association’s capital and surplus. For
securities that are rated in the highest or
second highest investment grade
categories, that limit is 25 percent of the

3 An NRSRO is an entity registered with the U.S.
Securities and Exchange Commission (SEC) under
section 15E of the Securities Exchange Act of 1934.
See, 15 U.S.C. 780-7, as implemented by 17 CFR
240.17g-1.

4 See generally, 12 CFR part 560.40 and 560.42.

savings association’s capital and
surplus.

Current Safety and Soundness
Standards

In addition to current regulatory
provisions that generally limit savings
associations to purchasing securities
that are rated investment grade, OTS
policy guidance also require that
savings associations make the
investments consistent with safe and
sound banking practices. Specifically,
savings associations must consider the
interest rate, credit, liquidity, price and
other risks presented by investments
and the investment must be appropriate
for the particular savings association.
Whether a security is an appropriate
investment for a particular association
will depend upon a variety of factors,
including the association’s capital level,
the security’s impact on the aggregate
risk of the portfolio, and management’s
ability to measure and manage bank-
wide risks. In addition, an association
must determine that there is adequate
evidence that the obligor possesses
resources sufficient to provide for all
required payments on its obligations.
Each association also must maintain
records available for examination
purposes adequate to demonstrate that it
meets the above requirements.

OTS has issued guidance on safe and
sound investment securities practices.
OTS expects savings associations to
understand the price sensitivity of
securities before purchase (pre-purchase
analysis) and on an ongoing basis.?
Appropriate ongoing due diligence
includes the ability to assess and
manage the market, credit, liquidity,
legal, operational, and other risks of
investment securities. As a matter of
sound practice, savings associations are
expected to perform quantitative tests to
ensure that they thoroughly understand
the accompanying cash flow and
interest rate risks of their investment
securities.

Sound investment practices dictate
additional due diligence for purchases
of certain structured or complex
investment securities. The more
complex a security’s structure, the more
due diligence that savings association
management should conduct. For
securities with long maturities or
complex options, management should
understand the structure and price
sensitivity of such securities purchased.
For complex asset-backed securities,
such as collateralized debt obligations,
savings association management should

50TS Thrift Bulletin TB—13a “Management of

Interest Rate Risk, Investment Securities, and
Derivative Activities.”

ensure that they understand the
security’s structure and how the
security will perform in different default
environments.®

Alternative Standards

Four options for replacing the
references to external credit ratings in
OTS’s investment securities regulations
include the following.

1. Credit Quality Based Standard

One alternative would be to replace
the references to credit ratings with a
standard that is focused primarily on
credit quality. OTS could adopt
standards similar to those applied to
unrated securities. Specifically, savings
associations could be required to
document, through their own credit
assessment and analysis, that the
security meets specified internal credit
rating standards.

Under the current rules, a savings
association may invest in a security if it
is rated investment grade by an NRSRO.
To demonstrate that a security is the
credit equivalent of investment grade
without using NRSROs ratings, a
savings association would have to
document, through its own credit
assessment and analysis, that the
security is a “pass” asset under its
internal credit rating standards.
However, because some internal rating
systems “pass” some credit exposures
that are not, or would not be, rated
investment grade, a security will
generally have to be rated higher than
the bottom tier of internal credit rating
“pass” standards in order to be the credit
equivalent of investment grade.

If the OTS adopts a general credit-
quality based test that does not rely on
external credit ratings, it could require
associations to determine that their
investment securities meet certain credit
quality standards. Savings associations
could be required to document an
internal credit assessment and analysis
demonstrating that the issuer of a
security is an entity that has an
adequate capacity to meet its financial
commitments, is subject only to
moderate credit risk, and for whom
expectations of default risk over the
term of the security are low. OTS would
require savings associations to
document their credit assessment and
analysis using systems and criteria
similar to the savings association’s
internal loan credit grading system.
These would be subject to examiner
review and classification, similar to the
process used for loan classifications.

6 OTS Thrift Bulletin TB 73a, “Complex
Investment Securities.”
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If this alternative were adopted, OTS
would continue to expect savings
associations to understand and manage
the associated price, liquidity and other-
related risks associated with their
investment securities activities.

2. Investment Quality Based Standard

As an alternative to a standard that
focuses solely on credit-worthiness,
OTS could adopt a broader “investment
quality” standard that, in addition to
credit worthiness elements (such as the
timely repayment of principal and
interest and the probability of default),
would also establish criteria for
marketability, liquidity, and price risk
associated with market volatility.

OTS’s current investment securities
regulations and guidance emphasize
ratings and marketability. An
investment quality based standard could
reflect some combination of these
considerations and place quantitative
limits on a savings association’s
investment securities activities based on
the levels and types of risks in its
portfolio. As with the credit quality
standard, OTS could require
associations to document their credit
assessment and analysis using systems
and criteria similar to their internal loan
credit grading system. Such reviews
would be subject to examiner review
and classification, similar to the process
used for loan classifications.

Under such a standard, a security
with a low probability of default may
nevertheless be deemed “predominantly
speculative in nature,” and therefore
impermissible, if, under the new
standard, it is deemed to be subject to
significant liquidity or market risk. This
would be consistent with current OTS
guidance, which warns that complex
and illiquid instruments often can
involve greater risk than actively traded,
more liquid securities.” This higher
potential risk arising from illiquidity is
not always captured by standardized
financial modeling techniques. Such
risk is particularly acute for instruments
that are highly leveraged or that are
designed to benefit from specific,
narrowly defined market shifts. If
market prices or rates do not move as
expected, the demand for such
instruments can evaporate, decreasing
the market value of the instrument
below the modeled value.

3. Reliance on Internal Risk Ratings

A third alternative could establish a
credit-worthiness standard that is based
on a savings association’s internal risk
rating systems. OTS could require a

7OTS Thrift Bulletin TB 73a, “Complex
Investment Securities”.

savings association to document its
credit assessment and analysis using
systems and criteria similar to its
internal loan credit rating system. Such
reviews also would be subject to
examiner review and classification,
similar to the process used for loan
classifications.

The bank regulatory agencies use a
common risk rating scale to identify
problem credits. The regulatory
definitions are used for all credit
relationships—commercial, retail, and
those that arise outside lending areas,
such as from capital markets. The
regulatory ratings “special mention,”
“substandard,” “doubtful,” and “loss”
identify different degrees of credit
weakness. Therefore, for example, the
rule could define all investments
deemed “special mention” or worse as
predominately speculative. Credits that
are not covered by these definitions
would be “pass” credits, for which no
formal regulatory definition exists
(because regulatory ratings currently do
not distinguish among pass credits).
Many banks and savings associations
have internal rating systems that
distinguish between levels of credit-
worthiness in the regulatory “pass”
grade. In these systems, “pass” grades
that denote lower levels of credit-
worthiness usually do not equate to
investment grade as defined in the
current rule.

Under the current rules, a security is
not predominately speculative in nature
if it is rated investment grade. Without
the use of NSROs, savings associations
would have to document, through their
own credit assessment and analysis, that
the security is a strong “pass” asset
under its internal credit rating standards
to demonstrate that a non-rated security
is the credit equivalent of investment
grade. Because most internal rating
systems “pass” some credit exposures
that are not, or would not be, rated
investment grade, a security will
generally have to be rated higher than
the bottom tier of internal credit rating
“pass” standards in order to be the credit
equivalent of investment grade.

4. Reliance on External Information

A part of their process for making
credit-worthiness determinations,
savings associations would be allowed
to consider external data, including
credit analyses provided by third
parties, that met standards established
by OTS. In addition, alternative ways to
measure credit risk might be to derive
“implied ratings” from the market price
of traded instruments. One type of such
indicators is that derived from the
equity prices. Another type is the bond
market-implied rating base on the

market price of debt instruments or
credit derivatives such as credit default
swaps.

Investors typically require a lower
return for an investment with a lower
risk of default. For example, the yield
spread (difference between the yield on
a corporate bond relative to a similar
government bond) is often used as a
measure of relative credit-worthiness,
with reduction in the credit spread
reflecting improvement in the issuer’s
perceived credit quality. Implied yield
spreads could thus provide a useful
market-based indication of credit-
worthiness, provided that investors
have sufficient information.

OTS would establish conditions
under which savings associations could
rely on external market data and
information as part of their due
diligence requirements.

III. Request for Comment

OTS is seeking public input as it
begins reviewing its regulations
pursuant to section 939A of the Dodd-
Frank Act. In particular, OTS is seeking
comment on alternative measures of
credit-worthiness that may be used
instead of credit ratings in the
regulations described in this ANPR.
Commenters are encouraged to address
the specific questions set forth below;
OTS also invites comment on any and
all aspects of this ANPR.

General Questions

1. In some cases the regulations
described in this ANPR use credit
ratings for purposes other than
measuring credit-worthiness (for
example, the definition of
“marketability” at 12 CFR part 560).
Should the Dodd-Frank Act’s
requirement for the removal of
references to credit ratings be construed
to prohibit the use of credit ratings as a
proxy for measuring other
characteristics of a security, for
example, liquidity or marketability?

2a. If continued reliance on credit
ratings is permissible for purposes other
than credit-worthiness, should OTS
permit savings associations to continue
to use credit ratings in their risk
assessment process for the purpose of
measuring the liquidity and
marketability of investment securities,
even though alternative measures to
determine credit-worthiness would be
prescribed?

2b. What alternative measures could
the OTS and savings associations use to
measure the marketability, and liquidity
of a security?

3. What are the appropriate objectives
for any alternative standards of credit-
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worthiness that may be used in
regulations in place of credit ratings?

4. In evaluating potential standards of
credit-worthiness, the following criteria
appear to be most relevant; that is, any
alternative to credit ratings should:

a. Provide for a reasonable and
objective assessment of the likelihood of
full repayment of principal and interest
over the life of the security;

b. Foster prudent risk management;

c. Be transparent, replicable, and well
defined;

d. Allow different banking
organizations to assign the same
assessment of credit quality to the same
or similar credit exposures;

e. Allow for supervisory review;

f. Differentiate among investments in
the same asset class with different credit
risk; and

g. Provide for the timely and accurate
measurement of negative and positive
changes in investment quality, to the
extent practicable.

Are these criteria appropriate? Are
there other relevant criteria? Are there
standards of credit-worthiness that can
satisfy these criteria?

5. OTS recognizes that any measure of
credit-worthiness likely will involve
tradeoffs between more refined
differentiation of credit-worthiness and
greater implementation burden. What
factors are most important in
determining the appropriate balance
between precise measurement of credit
risk and implementation burden in
considering alternative measures of
credit-worthiness?

6. Would the development of
alternatives to the use of credit ratings,
in most circumstances, involve cost
considerations greater than those under
the current regulations? Are there
specific cost considerations that OTS
should take into account? What
additional burden, especially at
community and regional savings
associations, might arise from the
implementation of alternative methods
of measuring credit-worthiness?

7. The credit rating alternatives
discussed in this ANPR differ, in certain
respects, to those being proposed by
OTS and other federal banking agencies
for regulatory capital purposes.8 OTS
believes such distinctions are consistent
with current differences in the
application and evaluation of credit
quality for evaluating loans and
investment securities and those used for
risk-based capital standards. Are such
distinctions warranted? What are the
benefits and costs of using different
standards for different regulations?

875 FR 52283, August 25, 2010.

Alternatives for Replacing References to
Credit Ratings in Part 560

8. What are the advantages and
disadvantages of the alternative
standards described in the
SUPPLEMENTARY INFORMATION?

9. Should the credit-worthiness
standard include only high quality and
highly liquid securities? Should the
standard include specific standards on
probability of default? Should the
standard vary by asset class? Are there
other alternative credit-worthiness
standards that should be considered?
Should a combination of credit-
worthiness standards be used, and if so,
in what instances would this be
preferred? Would different credit-
worthiness standards be appropriate for
different asset classes, probabilities of
default, varying levels of liquidity,
different types securities or money
market instruments, etc?

10. If OTS relied upon internal rating
systems, should the credit-worthiness
standard include any pass grade or
should it only be mapped to higher
grades of pass?

11. Alternatively, should the banking
regulators revise the current regulatory
risk rating system to include more
granularity in the pass grade and
develop a credit-worthiness standard
based upon the regulatory risk rating
system?

12. Should OTS adopt standards for
marketability and liquidity separate
from the credit-worthiness standard? If
so, how should this differ from the
credit-worthiness standard?

13. Should an alternative approach
take into account the ability of a
security issuer to repay under stressed
economic or market environments? If so,
how should stress scenarios be applied?

14. Should an assessment of credit-
worthiness link directly to a savings
association’s loan rating system (for
example, consistent with the higher
quality credit ratings)?

15. Should a savings association be
permitted to consider credit assessments
and other analytical data gathered from
third parties that are independent of the
seller or counterparty? What, if any,
criteria or standards should the OTS
impose on the use of such assessments
and data?

16. Should a savings association be
permitted to rely on an investment
quality or credit quality determination
made by another financial institution or
another third party that is independent
of the seller or counterparty? What, if
any, criteria or standards should OTS
impose on the use of such opinions?

17. Which alternative(s) would be
most appropriate for smaller,

community-oriented savings
associations and why?

18. Are there other alternatives that
ought to be considered?

19. What level of due diligence of a
savings association should be required
when considering the purchase of an
investment security? How should OTS
set minimum standards for monitoring
the performance of an investment
security over time so that savings
associations effectively ensure that their
investment securities remain
“investment quality” as long as they are
held?

Dated: October 6, 2010.

By the Office of Thrift Supervision.
John E. Bowman,
Acting Director.
[FR Doc. 2010-25845 Filed 10-13—-10; 8:45 am]
BILLING CODE P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 107
RIN 3245-AF56

Small Business Investment
Companies—Conflicts of Interest and
Investment of Idle Funds

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration proposes to revise a rule
which prohibits a small business
investment company (SBIC) from
providing financing to an Associate, as
defined in the rules, unless it first
obtains a conflict of interest exemption
from SBA. The revision would eliminate
the requirement for an exemption in the
case of a follow-on investment in a
small business concern by an SBIC and
an Associate investment fund, where
both parties invested previously on the
same terms and conditions and where
the follow-on investment would also be
on the same terms and conditions as
well as in the same proportions. In
addition, this rule would implement
two provisions of the Small Business
Investment Act. First, it would bring the
public notice requirement for conflict of
interest transactions into conformity
with statutory requirements. Second, it
would expand the types of investments
an SBIC is permitted to make with its
“idle funds” (cash that is not
immediately needed for fund operations
or investments in small business
concerns). Finally, the rule would
remove an outdated cross-reference and
eliminate a section that exactly
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duplicates a provision found elsewhere
in part 107.

DATES: Comments on the proposed rule
must be received on or before November
15, 2010.

ADDRESSES: You may submit comments,
identified by RIN 3245—-AF56, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail, Hand Delivery/Courier: Harry
E. Haskins, Deputy Associate
Administrator for Investment, U.S.
Small Business Administration, 409
Third Street, SW., Washington, DC
20416.

SBA will post comments on http://
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at http://www.regulations.gov,
please submit the information to Carol
Fendler, Investment Division, 409 Third
Street, SW., Washington, DC 20416.
Highlight the information that you
consider to be CBI and explain why you
believe this information should be held
confidential. SBA will review the
information and make the final
determination of whether it will publish
the information or not.

FOR FURTHER INFORMATION CONTACT:
Carol Fendler, Investment Division,
Office of Capital Access, (202) 205-7559
or sbhic@sba.gov.

SUPPLEMENTARY INFORMATION:

Section 107.730—Financings which
constitute conflicts of interest. The
Small Business Investment Act of 1958,
as amended (SBI Act), authorizes SBA
to adopt regulations to govern
transactions that may constitute a
conflict of interest and which may be
detrimental to small business concerns,
small business investment companies,
their investors, or SBA. Accordingly,
SBA promulgated 13 CFR 107.730,
which generally prohibits financing
transactions that involve a conflict of
interest, unless the SBIC obtains a prior
written exemption from SBA. The most
common type of transaction requiring
an exemption is “financing an
Associate.” Associates of an SBIC, as
defined in § 107.50, encompass a broad
range of related parties based on
business, economic and family ties, both
direct and indirect.

In addition to identifying transactions
requiring a conflict of interest
exemption, § 107.730 sets forth the
circumstances under which an SBIC is
permitted to co-invest with its
Associates. The primary purpose of
these provisions is to ensure that the
terms of such co-investments are “fair
and equitable” to the SBIC, i.e. that the

SBIC is not being disadvantaged relative
to an Associate. The co-investment rules
include a number of “safe harbor”
provisions under which the transaction
is presumed to be fair and equitable to
the SBIC; one of these safe harbors
covers financings where the SBIC and
its Associate invest at the same time and
on the same terms and conditions. SBIC
managers frequently seek to rely on this
provision because they are involved in
the management of more than one fund
and would like to have the funds co-
invest in a small business. SBA
generally considers such co-investments
to be beneficial because risk is spread
across more than one entity. The small
business may also benefit from having
access to multiple investors.

It became apparent after adoption of
the current § 107.730 that certain types
of transactions could be characterized as
both “co-investment with an Associate”
and “financing an Associate.” As with
all other transactions that involve the
financing of an Associate, SBA has
required the SBIC to obtain a prior
written exemption even if the financing
would fall under the safe harbor for co-
investments with Associates.

However, SBA believes the exemption
requirement is unnecessarily
burdensome for one particular type of
transaction: The SBIC and an Associate
investment fund (most typically a fund
under common management) make an
initial investment in a small business
under the same terms and conditions,
which include the acquisition by each
fund of at least a 10% equity interest in
the small business. This initial round of
financing is a “co-investment with an
Associate” and does not require a
conflict of interest exemption. However,
when the same two parties want to
make a follow-on investment in the
same small business, again under the
same terms and conditions, the second
and subsequent round(s) of financing
are considered to be “financing an
Associate” and do require a prior
written exemption. This is because the
Associate fund’s 10% or greater equity
interest causes the small business itself
to be defined as an Associate of the
SBIC under paragraph (8)(ii) of the
definition in § 107.50. While SBA
would approve a conflict of interest
exemption for a follow-on financing
transaction on the same terms and
conditions by an SBIC and its Associate
fund, the Agency is concerned that the
exemption requirement may cause
unnecessary delays in making financing
available to the small business, and
imposes a significant administrative
burden on both the SBIC and SBA.

To address this concern, this
proposed rule adds an exception to 13

CFR 107.730(a)(1). Currently, this
paragraph prohibits the financing of an
Associate without a prior written
conflict of interest exemption. Under
the new exception, a prior written
exemption would not be required for an
Associate financing that satisfies all of
the following conditions:

1. The small business that will receive
the financing is an Associate of the
SBIC, pursuant to paragraph (8)(ii) of
the Associate definition, only because
an Associate investment fund already
holds a 10% or greater equity interest in
the small business.

2. The SBIC and the Associate fund
previously invested in the small
business at the same time and on the
same terms and conditions.

3. The SBIC and the Associate fund
will provide follow-on financing to the
small business at the same time and on
the same terms and conditions.

4. The SBIC and the Associate fund
will provide follow-on financing to the
small business in the same
proportionate dollar amounts as their
respective investments in the previous
round of financing (e.g., if the SBIC
invested $2 million and the Associate
invested $1 million in the previous
round, their follow-on investments
would be in the same 2:1 ratio).

The revision will allow transactions
meeting these specific conditions to be
governed only by the co-investment
provisions of § 107.730(d) rather than by
the “Associate financing” provisions of
the current § 107.730(a), thereby
returning to SBA’s original intent when
it promulgated the co-investment rules.
SBA expects that this change will help
to eliminate delays in making follow-on
financing available to small businesses
while providing appropriate protection
for small business concerns, investors in
SBICs and the Federal government.

SBA is also proposing a change to
§107.730(g), which requires public
notice of all requests by SBICs for
conflict of interest exemptions. The
current language requires public notice
by both SBA (via publication in the
Federal Register) and the requesting
SBIC (via publication in a newspaper in
the locality most directly affected by the
transaction). These disclosure
requirements are more extensive than
those required by section 312 of the SBI
Act, from which the local publication
requirement was removed by section 3
of Public Law 107-100 (December 21,
2001). This rule would bring the
regulation into conformity with the
statute by eliminating the requirement
for public notice in the affected locality;
the requirement for public notice in the
Federal Register would not be affected.
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Section 107.530—Restrictions on
investments of idle funds by leveraged
Licensees. An SBIC holding idle funds
may invest those funds only as
permitted by § 107.530(b). The
permitted investments are all relatively
short term and bear minimal or no risk
of loss, such as direct obligations of the
United States that mature within 15
months of the date of investment. The
current regulation largely follows
section 308(b) of the SBI Act (15 U.S.C.
687(b)), but does not reflect an
amendment made by Public Law 108—
447, Division K, section 202 (December
8, 2004) that allows an SBIC to invest
“in mutual funds, securities, or other
instruments that consist of, or represent
pooled assets of” the various direct
investment vehicles permitted by
section 308(b). 15 U.S.C. 687(b)(3). For
example, this provision allows an SBIC
to invest idle funds in a money market
account, as long as the money market
fund invests exclusively in permitted
instruments. This proposed rule would
bring the regulation into conformity
with the statute.

Section 107.855—Interest rate ceiling
and limitations on fees charged to Small
Businesses (“Cost of Money”). The
proposed rule would correct an error by
removing § 107.855(g)(10). This
paragraph provides an exclusion from
the Cost of Money calculation in the
form of a cross-reference to the non-
existent § 107.855(i).

Section 107.505—Facsimile
requirement. The proposed rule would
eliminate duplication by removing
§107.505, which requires an SBIC to
have the capability to receive fax
messages. This section repeats language
already found in § 107.504(b).

Compliance with Executive Orders
12866, 12988 and 13132, the Paperwork
Reduction Act (44 U.S.C. Ch. 35) and
the Regulatory Flexibility Act (5 U.S.C.
601-612)

Executive Order 12866

The Office of Management and Budget
has determined that this rule is not a
“significant” regulatory action under
Executive Order 12866.

Executive Order 12988

This action meets applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or presumptive effect.

Executive Order 13132

The proposed rule would not have
substantial direct effects on the States,

or the distribution of power and
responsibilities among the various
levels of government. Therefore, for the
purposes of Executive Order 13132,
Federalism, SBA determines that this
proposed rule has no federalism
implications warranting the preparation
of a federalism assessment.

Paperwork Reduction Act, 44 U.S.C. Ch.
35

For purposes of the Paperwork
Reduction Act, (PRA) 44 U.S.C. Ch. 35,
SBA has determined that this rule
would not impose any new reporting or
recordkeeping requirements. The
requirement for SBICs to submit
requests for conflict of interest
exemptions is not an information
collection as that term is defined by the
PRA because the requests do not involve
any standardized or identical reporting,
recordkeeping or disclosure
requirements. Rather, each request for
exemption is unique to the
circumstances of the particular SBIC. In
any event, to the extent that SBICs are
currently required to submit conflict of
interest exemptions under the
circumstances described in this
proposed rule, that requirement would
no longer exist.

Compliance With the Regulatory
Flexibility Act, 5 U.S.C. 601-612

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601, requires administrative
agencies to consider the effect of their
actions on small entities, small non-
profit businesses, and small local
governments. Pursuant to the RFA,
when an agency issues a rule, the
agency must prepare an Initial
Regulatory Flexibility Act (IRFA)
analysis which describes whether the
impact of the rule will have a significant
economic impact on a substantial
number of small entities. However,
§ 605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
IRFA, if the rulemaking is not expected
to have a significant economic impact
on a substantial number of small
entities. This proposed rule would affect
all SBICs, of which there are currently
309. SBA estimates that approximately
75% of these SBICs are small entities.
Therefore, SBA has determined that this
proposed rule would have an impact on
a substantial number of small entities.
However, SBA has determined that the
impact on entities affected by the rule
would not be significant. The conflict of
interest provision would eliminate the
current requirement for SBICs to obtain
a conflict of interest exemption for a
particular type of transaction. This
change is expected to reduce the
regulatory burden on SBICs and allow

them to close such financing
transactions with less delay.

SBA asserts that the economic impact
of the rule, if any, would be minimal
and entirely beneficial to small SBICs.
Accordingly, the Administrator of the
SBA hereby certifies that this rule
would not have a significant impact on
a substantial number of small entities.

List of Subjects in 13 CFR Part 107

Investment companies, Loan
programs—business, Reporting and
recordkeeping requirements, Small
businesses.

For the reasons stated in the
preamble, the Small Business
Administration proposes to amend part
107 of title 13 of the Code of Federal
Regulations as follows:

PART 107—SMALL BUSINESS
INVESTMENT COMPANIES

1. The authority citation for part 107
continues to read as follows:

Authority: 15 U.S.C. 681 et seq., 683,
687(c), 687b, 687d, 687g, 687m, Pub. L. 106—
554, 114 Stat. 2763; and Pub. L. 111-5, 123
Stat. 115.

§107.505 [Removed]

2. Remove §107.505.

3. Amend § 107.530 by redesignating
paragraphs (b)(3) through (b)(6) as (b)(4)
through (b)(7) and adding a new
paragraph (b)(3) to read as follows:

§107.530 Restrictions on investments of
idle funds by leveraged Licensees.
* * * * *

(b) Permitted investments of idle
funds. * * *

(3) Mutual funds, securities, or other
instruments that exclusively consist of,
or represent pooled assets of,
investments described in paragraphs
(b)(1) or (b)(2) of this section; or
* * * * *

4. Amend § 107.730 by revising
paragraphs (a)(1) and (g) to read as
follows:

§107.730 Financings which constitute
conflicts of interest.

(a) * % %

(1) Provide Financing to any of your
Associates, except for a Financing to an
Associate that meets all of the following
conditions:

(i) The Small Business that receives
the Financing is your Associate,
pursuant to paragraph (8)(ii) of the
Associate definition in § 107.50, only
because an investment fund that is your
Associate holds a 10% or greater equity
interest in the Small Business.

(ii) You and the Associate investment
fund previously invested in the Small
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Business at the same time and on the
same terms and conditions.

(ii1) You and the Associate investment
fund are providing follow-on financing
to the Small Business at the same time,
on the same terms and conditions, and
in the same proportionate dollar
amounts as your respective investments
in the previous round(s) of financing
(for example, if you invested $2 million
and your Associate invested $1 million
in the previous round, your respective
follow-on investments would be in the
same 2:1 ratio).

* * * * *

(g) Public notice. Before granting an
exemption under this § 107.730, SBA
will publish notice of the transaction in
the Federal Register.

§107.855 [Amended]

5. Amend § 107.855 by removing
paragraph (g)(10) and redesignating
current paragraphs (g)(11) through
(g)(13) as (g)(10) through (g)(12).

Dated: October 6, 2010.

Karen G. Mills,

Administrator.

[FR Doc. 2010-25729 Filed 10—13—10; 8:45 am]
BILLING CODE 8025-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 39 and 140

RIN 3038—AC98, 3038—AD02

Financial Resources Requirements for
Derivatives Clearing Organizations

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is proposing rules to implement
new statutory provisions enacted by
Title VII and Title VIII of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act). The
proposed regulations establish financial
resources requirements for derivatives
clearing organizations (DCOs) for the
purpose of ensuring that they maintain
sufficient financial resources to enable
them to perform their functions in
compliance with the Commodity
Exchange Act and the Dodd-Frank Act.
DATES: Submit comments on or before
December 13, 2010.
ADDRESSES: You may submit comments,
identified by RIN number, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web Site: http://
www.cftc.gov. Follow the instructions
for submitting comments on the Web
site.

e E-mail: DCOSIDCOfinres@cftc.gov.
Include the RIN number in the subject
line of the message.

e Fax:202-418-5521.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that may be exempt from disclosure
under the Freedom of Information Act,
a petition for confidential treatment of
the exempt information may be
submitted according to the established
procedures in CFTC Regulation 145.9.1
FOR FURTHER INFORMATION CONTACT: John
C. Lawton, Deputy Director and Chief
Counsel, 202—418-5480,
jlawton@cftc.gov, Phyllis P. Dietz,
Associate Director, 202—-418-5449,
pdietz@cftc.gov, or Eileen A. Donovan,
Special Counsel, 202—418-5096,
edonovan@cftc.gov, Division of Clearing
and Intermediary Oversight, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21 Street, NW.,
Washington, DC 20581.
SUPPLEMENTARY INFORMATION:

I. Background

A. Title VII

On July 21, 2010, President Obama
signed the Dodd-Frank Act.2 Title VII of
the Dodd-Frank Act3 amended the
Commodity Exchange Act (CEA)* to
establish a comprehensive regulatory
framework to reduce risk, increase
transparency, and promote market
integrity within the financial system by,
among other things: (1) Providing for the
registration and comprehensive
regulation of swap dealers and major
swap participants; (2) imposing clearing
and trade execution requirements on

1 Gommission regulations referred to herein are
found at 17 CFR Ch. 1.

2 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010). The text of the Dodd-Frank Act
may be accessed at http://www.cftc.gov./
LawRegulation/OTCDERIVATIVES/index.htm.

3Pursuant to Section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

47 U.S.C. 1 et seq.

standardized derivative products;

(3) creating rigorous recordkeeping and
real-time reporting regimes; and

(4) enhancing the Commission’s
rulemaking and enforcement authorities
with respect to all registered entities
and intermediaries subject to the
Commission’s oversight.

Section 725(c) of the Dodd-Frank Act
amends Section 5b(c)(2) of the CEA,
which sets forth core principles with
which a DCO must comply to be
registered and to maintain registration
as a DCO.

The core principles were added to the
CEA by the Commodity Futures
Modernization Act of 2000 (CFMA).5
Consistent with the CFMA’s principles-
based approach to regulation, the
Commission did not adopt
implementing rules and regulations, but
instead promulgated guidance for DCOs
on compliance with the core
principles.¢ However under Section
5b(c)(2), as amended by the Dodd-Frank
Act, Congress expressly confirmed that
the Commission may adopt
implementing rules and regulations
pursuant to its rulemaking authority
under Section 8a(5) of the CEA.7

The Commission continues to believe
that, where possible, each DCO should
be afforded an appropriate level of
discretion in determining how to
operate its business within the statutory
framework. At the same time, the
Commission recognizes that specific
bright-line regulations may be necessary
in order to facilitate DCO compliance
with a given core principle, and
ultimately, to protect the integrity of the
U.S. clearing system. Accordingly, in
developing the proposed regulation, the
Commission has endeavored to strike an
appropriate balance between
establishing general prudential
standards and prescriptive
requirements.

Core Principle B, as amended by the
Dodd-Frank Act, requires a DCO to
possess financial resources that, at a
minimum, exceed the total amount that
would enable the DCO to meet its
financial obligations to its clearing
members 8 notwithstanding a default by

5 See Commodity Futures Modernization Act of
2000, Public Law 106-554, 114 Stat. 2763 (2000).

6 See Appendix A to Part 39, 17 CFR Part 39. The
Commission notes that it intends to propose
removal of Appendix A, in its entirety, as part of
a future proposed rulemaking.

7 Section 8a(5) of the CEA authorizes the
Commission to promulgate such regulations as, in
the judgment of the Commission, are reasonably
necessary to effectuate any of the provisions or to
accomplish any of the purposes of the CEA.

8 The term “clearing members” refers to entities
that have a direct financial relationship to a DCO,
regardless of the DCO’s organizational structure,

Continued


http://www.cftc.gov./LawRegulation/OTCDERIVATIVES/index.htm
http://www.cftc.gov./LawRegulation/OTCDERIVATIVES/index.htm
http://www.regulations.gov
http://www.regulations.gov
mailto:DCOSIDCOfinres@cftc.gov
http://www.cftc.gov
http://www.cftc.gov
http://www.cftc.gov
http://www.cftc.gov
mailto:edonovan@cftc.gov
mailto:jlawton@cftc.gov
mailto:pdietz@cftc.gov

63114

Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/Proposed Rules

the clearing member creating the largest
financial exposure for the DCO in
extreme but plausible market
conditions; and enable the DCO to cover
its operating costs for a period of 1 year,
as calculated on a rolling basis. The
Commission is proposing to adopt
Regulation 39.11 to establish
requirements that a DCO will have to
meet in order to comply with Core
Principle B.

B. Title VIII

Section 802(b) of the Dodd-Frank Act
states that the purpose of Title VIII is to
mitigate systemic risk in the financial
system and to promote financial
stability. Section 804 authorizes the
Financial Stability Oversight Council
(Council) to designate entities involved
in clearing and settlement as
systemically important.®

Section 805(a) of the Dodd-Frank Act
allows the Commission to prescribe
regulations for those DCOs that the
Council has determined are systemically
important. The Commission is also
proposing to adopt some additional or
enhanced requirements for systemically
important DCOs (SIDCOs).

The Commission requests comment
on all aspects of the proposed rules, as
well as comment on the specific
provisions and issues highlighted in the
discussion below. The Commission
further requests comment on an
appropriate effective date for final rules,
once adopted.

IL. Proposed Regulations
A. DCOs

1. Amount of Financial Resources
Required

As a central counterparty, a DCO must
have sufficient financial resources to be
able to withstand a potential default by
one of its clearing members.1° In the
event of a default, a DCO would
continue to have obligations to the
clearing members that are owed
variation settlement payments and,
therefore, the DCO must have sufficient
liquid resources to meet those
obligations in a timely fashion.
Proposed Regulation 39.11(a)(1) would

i.e., whether or not the DCO is a membership
organization. Clearing members include futures
commission merchants (FCMs) that clear on behalf
of customers or themselves, and non-FCMs that
clear solely on behalf of themselves. See also the
definition of the term “clearing member” in CFTC
Regulation 1.3(c).

9 Commission staff has been engaged in
discussions with staff of other members of the
Council concerning which entities might qualify.

10Each DCO determines for itself what constitutes
a “default,” but generally a clearing member is
considered to be in default when it fails to fulfill
any obligation to the DCO.

require a DCO to maintain sufficient
financial resources to meet its financial
obligations to its clearing members
notwithstanding a default by the
clearing member creating the largest
financial exposure for the DCO in
extreme but plausible market
conditions. This standard is consistent
with the standard set forth in Core
Principle B, and is also consistent with
current international standards.?

There may be some instances in
which one clearing member controls
another clearing member or in which a
clearing member is under common
control with another clearing member.
The Commission proposes to treat such
affiliated clearing members as a single
entity for purposes of determining the
largest financial exposure because the
default of one affiliate could have an
impact on the ability of the other to
meet its financial obligations to the
DCO.12 However, to the extent that each
affiliated clearing member is treated as
a separate entity by the DCO, with
separate capital requirements, separate
guaranty fund obligations, and separate
potential assessment liability, the
Commission requests comment on
whether a different approach might be
warranted.

Separately, proposed Regulation
39.11(a)(2) would require a DCO to
maintain sufficient financial resources
to cover its operating costs for at least
one year, calculated on a rolling basis.
This standard is consistent with the
standard set forth in amended Core
Principle B. It is also consistent with
established accounting standards, under
which an entity’s ability to continue as
a going concern comes into question if
there is evidence that the entity may be
unable to continue to meet its
obligations in the next 12 months
without substantial disposition of assets
outside the ordinary course of business,
restructuring of debt, externally forced

11In November 2004, the Task Force on Securities
Settlement Systems, jointly established by the
Committee on Payment and Settlement Systems
(CPSS) of the central banks of the Group of Ten
countries and the Technical Committee of the
International Organization of Securities
Commissions (IOSCO), issued its Recommendations
for Central Counterparties. Under Recommendation
5, a central counterparty must maintain sufficient
financial resources to withstand, at a minimum, a
default by the participant to which it has the largest
exposure in extreme but plausible market
conditions. However, the Commission notes that
CPSS and IOSCO are currently reviewing this
standard and it may be revised.

12For example, the positions of each clearing
member would be margined separately and would
be stress tested separately. However, losses of each
would be aggregated and gains would not offset
losses.

revisions of its operations, or similar
actions.13

2. Types of Financial Resources
a. Default Resources

Proposed Regulation 39.11(b)(1) lists
the types of financial resources that
would be available to a DCO to satisfy
the requirements of proposed
Regulation 39.11(a)(1): (1) The margin of
the defaulting clearing member; (2) the
DCO’s own capital; (3) the guaranty
fund deposits of the defaulting clearing
member and non-defaulting clearing
members; (4) default insurance; (5) if
permitted by the DCO’s rules, potential
assessments for additional guaranty
fund contributions on non-defaulting
clearing members; and (6) any other
financial resource deemed acceptable by
the Commission. A DCO would be able
to request an informal interpretation
from CFTC staff on whether or not a
particular financial resource may be
acceptable to the Commission.

In the event of a default by one of its
clearing members, a DCO would first
seize the margin of the defaulting
clearing member. If the margin were
insufficient to cure the default, the DCO
might use its own capital to cover the
shortfall. Currently, Commission
regulations do not prescribe capital
requirements for DCOs. The
Commission invites comment on
whether it should consider adopting
such requirements and if so, what those
requirements should be.

Clearing members also are typically
required to maintain a deposit, in the
form of cash and/or securities, in a
guaranty fund, which may be used by
the DCO to cover any loss sustained as
a result of the failure of a clearing
member to discharge its obligations to
the DCO. In the event of a default, the
DCO may draw on the defaulting
clearing member’s deposit to satisfy its
counterparty obligations. If the deposit
is insufficient, the DCO may draw on
the guaranty fund deposits of non-
defaulting clearing members.

In addition, a DCO may have an
assessment power that allows it to
demand additional funds from non-
defaulting clearing members, up to a
specified amount, if the guaranty fund
has been exhausted. The size of a
clearing member’s potential assessment
obligation is usually established by a
formula set forth in the DCO’s rules.

Unlike margin or a guaranty fund,
assessment powers are not resources on

13 See American Institute of Certified Public
Accountants Auditing Standards Board Statement
of Auditing Standards No. 59, The Auditor’s
Consideration of an Entity’s Ability to Continue as
a Going Concern, as amended.
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hand but a promise to pay. A clearing
member, however, may have a strong
financial incentive to pay an
assessment. If a clearing member failed
to pay its assessment obligation, that
failure would be treated as a default and
the clearing member would be subject to
liquidation of its positions and
forfeiture of the margin in its
proprietary account. Thus, in addition
to a potential general interest in
maintaining the viability of the DCO
going forward, a non-defaulting clearing
member may have a specific incentive
to pay an assessment depending on the
size and profitability of its positions and
the margin on deposit relative to the
size of the assessment.

No U.S. futures clearinghouse has
ever had to exercise its assessment
power. In light of the apparent low
probability of a default of such
magnitude as to require assessments, the
use of assessment power as a backstop
rather than increasing the size of
guaranty funds seems to have been an
efficient allocation of capital. The
growth in clearing of swaps, however,
creates new risks that the Commission
must evaluate.

The Commission is proposing that
DCOs put rules and procedures in place
to ensure timely payment of
assessments by clearing members. First,
each DCO must require its clearing
members to have the ability to meet an
assessment within the time frame of a
normal variation settlement cycle.
Second, each DCO must monitor, on a
continual basis, each clearing member’s
financial and operational capacity to
pay potential assessments.

As discussed below, the Commission
is proposing to limit the degree to which
assessment powers may be considered
to be an available financial resource.
The Commission invites comment on
whether these limits and requirements
are appropriate. More generally, the
Commission is also seeking comment on
whether assessment powers should be
considered to be a financial resource
available to satisfy the requirements of
proposed Regulation 39.11(a)(1).

b. Operating Resources

Proposed Regulation 39.11(b)(2) lists
the types of financial resources that
would be available to a DCO to satisfy
the requirements of proposed
Regulation 39.11(a)(2): (1) The DCO’s
own capital; and (2) any other financial
resource deemed acceptable by the
Commission. A DCO would be able to
request an informal interpretation from
CFTC staff on whether or not a
particular financial resource may be
acceptable to the Commission. The
Commission invites commenters to

recommend particular financial
resources, and explain the basis, for
inclusion in the final regulation. In this
regard, the Commission notes that the
proposed rule does not specify that a
DCO must hold equity capital. The
Commission requests comment on
whether such a provision would be
appropriate.

c. Allocation of Resources

Proposed Regulation 39.11(b)(3)
would allow a DCO to allocate a
financial resource, in whole or in part,
to satisfy the requirements of either
proposed Regulation 39.11(a)(1) (default
risk) or proposed Regulation 39.11(a)(2)
(operating costs), but not both, and only
to the extent the use of that financial
resource is not otherwise limited by the
CEA, Commission regulations, the
DCO’s rules, or any contractual
arrangements to which the DCO is a
party. In the event that a default would
force a DCO to cease operations, the
DCO would need sufficient financial
resources to cover the default and
conduct an orderly wind down of its
business.

3. Computation of the Financial
Resources Requirement

Proposed Regulation 39.11(c)(1)
would require a DCO to perform stress
testing on a monthly basis in order to
make a reasonable calculation of the
financial resources it needs to meet the
requirements of proposed Regulation
39.11(a)(1). In the first instance, the
DCO would have reasonable discretion
in determining the methodology it uses
to make the calculation.?# Because
effective stress testing involves a great
deal of judgment, the Commission is not
proposing that DCOs test a particular
scenario. Rather, the proposed
regulation requires DCOs to take into
account both historical data and
hypothetical situations. (By definition, a
stress test using only historical data
would never cover a market move
setting a new record.) Within those
guidelines, DCOs would have discretion
in selecting scenarios, subject to
Commission review.

The Commission would review the
methodology and require changes as
appropriate. The methodology must
address any unique risks associated
with particular products, such as the
jump to default risk and compounding
effects of credit default swaps.

Because of the comprehensive nature
of the stress tests required for

14 This is consistent with DCO Core Principle A,
which gives a DCO “reasonable discretion in
establishing the manner in which it complies with
the core principles.” See Section 5b(c)(2)(A) of the
CEA, 7 U.S.C. 7a-1(c)(2)(A).

determining the size of the financial
resources package, the Commission is
proposing that these tests be conducted
monthly. As will be discussed in a later
rulemaking,?5 the Commission is likely
to require more frequent stress testing in
connection with DCO risk management
programs. Such tests would be
conducted for different purposes and
might use different inputs. The
Commission requests comment on
whether monthly tests are appropriate
for purposes of calculating required
financial resources.

Proposed Regulation 39.11(c)(2)
would require a DCO to make a
reasonable calculation each month of
the financial resources it needs to meet
the requirements of proposed
Regulation 39.11(a)(2). In the first
instance, the DCO would have
reasonable discretion in determining the
methodology it uses to make the
calculation. However, the Commission
may review the methodology and
require changes as appropriate.

4. Valuation of Financial Resources

Proposed Regulation 39.11(d)(1)
would require a DCO, no less frequently
than monthly, to calculate the current
market value of each financial resource
used to meet its obligations under
proposed Regulation 39.11(a). A DCO
would be required to perform the
valuation at other times as appropriate,
because market values may fluctuate
and proposed Regulation 39.11(a)
requires the DCO to be able to meet its
obligations on a rolling basis. When
valuing a financial resource, a DCO
would be required to reduce the value,
as appropriate, to reflect any market or
credit risk specific to that particular
resource, i.e., apply a haircut. The
Commission would permit each DCO to
exercise its discretion in determining
the applicable haircuts. However, such
haircuts would have to be evaluated on
a quarterly basis, would be subject to
Commission review, and would have to
be acceptable to the Commission.

Notwithstanding a DCO’s general
discretion in applying haircuts,
proposed Regulation 39.11(d)(2)(i)
would require a 30 percent haircut on
the value of a DCO’s assessment power.
This is because in the event of a default,
the defaulting clearing member would
not be able to pay its assessment and
other clearing members might also be
unable or unwilling to pay. Based on the
significant percentage of total margin
that may be attributable to a few of the
largest clearing members, failure to pay

15 The Commission will propose, at a later time,
additional regulations to implement Core Principle
D (risk management).
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assessments could approach the 30
percent level. The Commission invites
comment on whether this proposed
valuation of assessments is appropriate.

To further increase the likelihood that
the DCO will have resources
immediately available to meet a default,
the Commission is proposing that, in
calculating the financial resources
available to meet its obligations, a DCO
may only count the value of
assessments, after the haircut, to meet
up to 20 percent of the resources
requirement generated by the stress
testing. The Commission requests
comment on this restriction.

5. Liquidity of Financial Resources

In assessing the adequacy of a DCO’s
financial resources, the liquidity of
resources must be considered. For
example, the time span of an intra-day
settlement cycle (from the time
positions are marked to market until the
time clearing members are required to
pay) may be only a few hours. In the
event of a clearing member defaulting
on a payment to the DCO during the
intra-day settlement cycle, the DCO
would need access to liquid assets
easily convertible to cash. DCOs often
use committed lines of credit to provide
this liquidity.

Proposed Regulation 39.11(e)(1)
would require a DCO to have financial
resources sufficiently liquid to enable
the DCO to fulfill its obligations as a
central counterparty during a one-day
settlement cycle.

In particular, the proposed regulations
would require a DCO to have sufficient
capital in the form of cash to cover the
average daily settlement variation pay
per clearing member over the last fiscal
quarter. For purposes of this calculation,
if a clearing member had pays in both
its house and customer accounts, the
amount would be the sum of the two
pays. If the clearing member had a pay
in its house account and a collect in its
customer account, the amount would be
that of the house pay. If the clearing
member had collects in both of its
accounts, that day’s variation settlement
would not be included in the
calculation. The DCO would be
permitted to take into account a
committed line of credit or similar
facility for the purpose of meeting the
remainder of the liquidity requirement.

The Commission requests comment
on the proposed liquidity standards. In
particular, the Commission requests
comment on whether the liquidity
requirement should cover more than a
one-day cycle. The Commission also
requests comment on what standards
might be applicable to lines of credit.
For example, should the Commission

require that there be a diversified set of
providers or that a line of credit have
same-day drawing rights?

Proposed Regulation 39.11(e)(2)
would require DCOs to maintain
unencumbered liquid financial assets in
the form of cash or highly liquid
securities, equal to six months’
operating costs. The Commission
believes that having six months’ worth
of unencumbered liquid financial assets
would give a DCO time to liquidate the
remaining financial assets it would need
to continue operating for the last six
months of the required one-year period.
If a DCO does not have six months’
worth of unencumbered liquid financial
assets, it may use a committed line of
credit or similar facility to satisfy this
requirement.

The Commission notes that a
committed line of credit or similar
facility is not listed in proposed
Regulations 39.11(b)(1) or 39.8(b)(2) as a
financial resource available to a DCO to
satisfy the requirements of proposed
Regulations 39.11(a)(1) and 39.11(a)(2),
respectively. A DCO may only use a
committed line of credit or similar
facility to meet the liquidity
requirements set forth in proposed
Regulations 39.11(e)(1) and 39.11(e)(2).

To the extent that a DCO relies on a
guaranty fund, adequate liquidity is
crucial. To address liquidity concerns,
proposed Regulation 39.11(e)(3)
provides that: (i) Assets in a guaranty
fund must have minimal credit, market,
and liquidity risks and must be readily
accessible on a same-day basis, (ii) cash
balances must be invested or placed in
safekeeping in a manner that bears little
or no principal risk, and (iii) letters of
credit are not a permissible asset for a
guaranty fund.

6. Reporting Requirements

Under proposed Regulation
39.11(f)(1), at the end of each fiscal
quarter, or at any time upon
Commission request, a DCO would be
required to report to the Commission: (i)
The amount of financial resources
necessary to meet the requirements set
forth in the regulation; and (ii) the value
of each financial resource available to
meet those requirements. The DCO
would have to include with its report a
financial statement, including the
balance sheet, income statement, and
statement of cash flows, of the DCO or
its parent company (if the DCO does not
have an independent financial
statement and the parent company’s
financial statement is prepared on a
consolidated basis). If one of the
financial resources a DCO is using to
meet the regulation’s requirements is a
guaranty fund, the DCO would also have

to report the value of each individual
clearing member’s guaranty fund
deposit.

Proposed Regulation 39.11(f)(2)
requires a DCO to provide the
Commission with sufficient
documentation that explains both the
methodology it used to calculate its
financial requirements and the basis for
its determinations regarding valuation
and liquidity. The DCO also must
provide copies of any agreements
establishing or amending a credit
facility, insurance coverage, or other
arrangement that evidences or otherwise
supports its conclusions. The
sufficiency of the documentation would
be determined by the Commission in its
sole discretion.

A DCO would have 17 business
days?® from the end of the fiscal quarter
to file its report, but would also be able
to request an extension of time from the
Commission.

B. SIDCOs

As DCOs, SIDCOs would remain
subject to the requirements of Title VII
and the regulations thereunder, except
to the extent the Commission
promulgated higher standards pursuant
to Title VIII. With regard to Core
Principle B, the Commission is
proposing higher standards in two
respects, as described below.

1. Amount of Financial Resources
Required

Because the failure of a SIDCO to
meet its obligations would have a
greater impact on the financial system
than the failure of other DCOs, the
Commission is proposing that SIDCOs
be required to meet a higher standard.
Specifically, proposed Regulation
39.29(a) would require a SIDCO to
maintain sufficient financial resources
to meet its financial obligations to its
clearing members notwithstanding a
default by the two clearing members
creating the largest combined financial
exposure for the SIDCO in extreme but
plausible market conditions.

A fundamental premise of the Dodd-
Frank Act is that more over-the-counter
(OTC) products must be brought into the
cleared environment. Although no U.S.
futures clearinghouse has ever had more
than one clearing member default at a
time, the size and complexity of the
OTC derivatives markets may increase
the chance that more than one clearing
member could default simultaneously.
Consequently, the Commission has
determined that SIDCOs should be

16 This filing deadline is consistent with the
deadline imposed on FCMs for the filing of monthly
financial reports. See 17 CFR 1.10(b).
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subject to regulations that increase their
ability to contain the effects of such
defaults.

2. Valuation of Financial Resources

In order to add another layer of
protection for SIDCOs, proposed
Regulation 39.29(b) would require that a
SIDCO may not count the value of
assessments to meet the obligations
arising from a default by the clearing
member creating the single largest
financial exposure. This means that a
SIDCO would be required to hold a
greater percentage of its financial
resources in margin and the guaranty
fund than a DCO that is not a SIDCO.

However, because the Commission
believes that assessment powers can be
a capital efficient means of providing a
back-up source of funding, the
Commission is proposing to permit
SIDCOs to count the value of
assessments, after the 30 percent
haircut, to meet up to 20 percent of the
obligations arising from a default by the
clearing member creating the second
largest financial exposure. This is the
standard proposed for non-systemically
important DCOs in connection with the
largest potential exposure.

The Commission requests comment
on the proposed higher standards for
SIDCOs. In particular, the Commission
requests comment on the potential
competitive effects of imposing higher
standards on a subset of DCOs.

III. Technical Amendments

Proposed Regulation 140.94 would
allow the Commission to delegate the
authority to perform certain functions
that are reserved to the Commission
under proposed Regulation 39.11.
Specifically, the Director of the Division
of Clearing and Intermediary Oversight
would be given the authority to deem a
financial resource acceptable under
proposed Regulations 39.11(b)(1)(vi)
and (b)(2)(ii); to review methodology
and require changes under proposed
Regulations 39.11(c)(1) and (c)(2); to
request information under proposed
Regulation 39.11(f)(1); and to grant an
extension of the filing deadline for
financial reports in accordance with
proposed Regulation 39.11(f)(4).

IV. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires that agencies consider whether
the rules they propose will have a
significant economic impact on a
substantial number of small entities
and, if so, provide a regulatory
flexibility analysis respecting the

impact.1” The rules proposed by the
Commission will affect only DCOs
(some of which will be designated as
SIDCOs). The Commission has
previously established certain
definitions of “small entities” to be used
by the Commission in evaluating the
impact of its regulations on small
entities in accordance with the RFA.18
The Commission has previously
determined that DCOs are not small
entities for the purpose of the RFA.19
Accordingly, the Chairman, on behalf of
the Commission, hereby certifies
pursuant to 5 U.S.C. 605(b) that the
proposed rules will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number. OMB has not yet
assigned a control number to the new
collection. The Paperwork Reduction
Act of 1995 (PRA) 20 imposes certain
requirements on Federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. This
proposed rulemaking would result in
new collection of information
requirements within the meaning of the
PRA. The Commission therefore is
submitting this proposal to the Office of
Management and Budget (OMB) for
review. If adopted, responses to this
collection of information would be
mandatory. The Commission will
protect proprietary information
according to the Freedom of Information
Act and 17 CFR Part 145, “Commission
Records and Information.” In addition,
section 8(a)(1) of the CEA strictly
prohibits the Commission, unless
specifically authorized by the CEA, from
making public “data and information
that would separately disclose the
business transactions or market
positions of any person and trade
secrets or names of customers.” The
Commission is also required to protect
certain information contained in a
government system of records according
to the Privacy Act of 1974, 5 U.S.C.
552a.

1. Information Provided by Reporting
Entities/Persons

The proposed regulations require each
respondent to file information with the

175 U.S.C. 601 et seq.

1847 FR 18618 (Apr. 30, 1982).

19 See 66 FR 45605, 45609 (August 29, 2001).
2044 U.S.C. 3501 et seq.

Commission on a quarterly basis, which
would result in four annual responses
per respondent. Commission staff
estimates that each respondent would
expend 10 hours to prepare each filing
required under the proposed
regulations. Commission staff estimates
that it would receive filings from 12
respondents annually. Accordingly the
burden in terms of hours would in the
aggregate be 40 hours annually per
respondent and 480 hours annually for
all respondents.

Commission staff estimates that
respondents could expend up to $1,840
annually, based on an hourly wage rate
of $46, to comply with the proposed
regulations. This would result in an
aggregated cost of $22,080 per annum
(12 respondents x $1,840).

2. Information Collection Comments

The Commission invites the public
and other federal agencies to comment
on any aspect of the reporting and
recordkeeping burdens discussed above.
Pursuant to 44 U.S.C. 3506(c)(2)(B), the
Commission solicits comment in order
to: (i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Commission’s estimate
of the burden of the proposed collection
of information; (iii) determine whether
there are ways to enhance the quality,
utility, and clarity of the information to
be collected; and (iv) minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology.

Comments may be submitted directly
to the Office of Information and
Regulatory Affairs, by fax at (202) 395—
6566 or by e-mail at
OIRAsubmissions@omb.eop.gov. Please
provide the Commission with a copy of
submitted comments so that all
comments can be summarized and
addressed in the final rule preamble.
Refer to the Addresses section of this
notice of proposed rulemaking for
comment submission instructions to the
Commission. A copy of the supporting
statements for the collections of
information discussed above may be
obtained by visiting RegInfo.gov. OMB
is required to make a decision
concerning the collection of information
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
is best assured of having its full effect
if OMB receives it within 30 days of
publication.
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C. Cost-Benefit Analysis

Section 15(a) of the CEA requires that
the Commission, before promulgating a
regulation under the CEA or issuing an
order, consider the costs and benefits of
its action. By its terms, Section 15(a)
does not require the Commission to
quantify the costs and benefits of a new
regulation or determine whether the
benefits of the rule outweigh its costs.
Rather, Section 15(a) simply requires
the Commission to “consider the costs
and benefits” of its action.

Section 15(a) further specifies that
costs and benefits shall be evaluated in
light of the following considerations:
(1) Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. Accordingly, the
Commission could, in its discretion,
give greater weight to any one of the five
considerations and could, in its
discretion, determine that,
notwithstanding its costs, a particular
regulation was necessary or appropriate
to protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
CEA.

The Commission has evaluated the
costs and benefits of the proposed
regulations in light of the specific
considerations identified in Section
15(a) of the CEA, as follows:

1. Protection of market participants
and the public. The proposed
regulations would require DCOs to
continually assess and monitor the
adequacy of their financial resources
under standards established by the
Commission. This would further the
goal of avoiding market disruptions and
financial losses to market participants
and the general public.

2. Efficiency and competition. The
proposed regulations would promote
financial strength and stability, thereby
fostering efficiency and a greater ability
to compete in the broader financial
markets. The proposed regulations
would reward efficiency insofar as
DCOs that operate efficiently would
have lower operating costs and therefore
would require fewer resources to
comply with the regulations.

3. Financial integrity of futures
markets and price discovery. The
proposed regulations are designed to
ensure that DCOs can sustain their
market operations and meet their
financial obligations to market
participants, thus contributing to the
financial integrity of the futures and
options markets as a whole. This, in

turn, further supports the price
discovery and risk transfer functions of
such markets.

4. Sound risk management practices.
The proposed regulations, by setting
specific standards with respect to how
DCOs should assess, monitor, and report
the adequacy of their financial
resources, would contribute to their
maintenance of sound risk management
practices and further the goal of
minimizing systemic risk.

5. Other public considerations. As
highlighted by recent events in the
global credit markets, maintaining
sufficient financial resources is a critical
aspect of any financial entity’s risk
management system, and ultimately
contributes to the goal of stability in the
broader financial markets. Therefore,
the Commission believes it is prudent to
include financial resources
requirements for entities applying to
become or operating as DCOs.

Accordingly, after considering the five
factors enumerated in the CEA, the
Commission has determined to propose
the regulations set forth below.

List of Subjects in 17 CFR Parts 39 and
140

Commodity futures, Reporting and
recordkeeping requirements.

For the reasons stated in the
preamble, the Commission proposes to
amend 17 CFR parts 39 and 140 as
follows:

PART 39—DERIVATIVES CLEARING
ORGANIZATIONS

1. The authority citation for part 39 is
revised to read as follows:

Authority: 7 U.S.C. 7a—1 as amended by
Pub. L. 111-203, 124 Stat. 1376.

2. Add §39.11 to read as follows:

§39.11 Financial resources requirements.

(a) General rule. A derivatives
clearing organization shall maintain
financial resources sufficient to cover its
exposures with a high degree of
confidence and to enable it to perform
its functions in compliance with the
core principles set out in section 5b of
the Act. A derivatives clearing
organization shall identify and
adequately manage its general business
risks and hold sufficient liquid
resources to cover potential business
losses that are not related to clearing
members’ defaults, so that the
derivatives clearing organization can
continue to provide services as an
ongoing concern. Financial resources
shall be considered sufficient if their
value, at a minimum, exceeds the total
amount that would:

(1) Enable the derivatives clearing
organization to meet its financial
obligations to its clearing members
notwithstanding a default by the
clearing member creating the largest
financial exposure for the derivatives
clearing organization in extreme but
plausible market conditions; Provided
that if a clearing member controls
another clearing member or is under
common control with another clearing
member, the affiliated clearing members
shall be deemed to be a single clearing
member for purposes of this provision;
and

(2) Enable the derivatives clearing
organization to cover its operating costs
for a period of at least one year,
calculated on a rolling basis.

(b) Types of financial resources. (1)
Financial resources available to satisfy
the requirements of paragraph (a)(1)
may include:

(i) Margin of a defaulting clearing
member;

(ii) The derivatives clearing
organization’s own capital;

(iii) Guaranty fund deposits;

(iv) Default insurance;

(v) Potential assessments for
additional guaranty fund contributions,
if permitted by the derivatives clearing
organization’s rules; and

(vi) Any other financial resource
deemed acceptable by the Commission.

(2) Financial resources available to
satisfy the requirements of paragraph
(a)(2) may include:

(i) The derivatives clearing
organization’s own capital; and

(ii) Any other financial resource
deemed acceptable by the Commission.

(3) A financial resource may be
allocated, in whole or in part, to satisfy
the requirements of either paragraph
(a)(1) or paragraph (a)(2), but not both
paragraphs, and only to the extent the
use of such financial resource is not
otherwise limited by the Act,
Commission regulations, the derivatives
clearing organization’s rules, or any
contractual arrangements to which the
derivatives clearing organization is a
party.

(c) Computation of financial resources
requirement. (1) A derivatives clearing
organization shall, on a monthly basis,
perform stress testing that will allow it
to make a reasonable calculation of the
financial resources needed to meet the
requirements of paragraph (a)(1). The
derivatives clearing organization shall
have reasonable discretion in
determining the methodology used to
compute such requirements, provided
that the methodology must take into
account both historical data and
hypothetical scenarios. The Commission
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may review the methodology and
require changes as appropriate.

(2) A derivatives clearing organization
shall, on a monthly basis, make a
reasonable calculation of its projected
operating costs over a 12-month period
in order to determine the amount
needed to meet the requirements of
paragraph (a)(2) of this section. The
derivatives clearing organization shall
have reasonable discretion in
determining the methodology used to
compute such projected operating costs.
The Commission may review the
methodology and require changes as
appropriate.

(d) Valuation of financial resources.
(1) At appropriate intervals, but not less
than monthly, a derivatives clearing
organization shall compute the current
market value of each financial resource
used to meet its obligations under
paragraph (a) of this section. Reductions
in value to reflect market and credit risk
(haircuts) shall be applied as
appropriate and evaluated on a monthly
basis.

(2) If assessments for additional
guaranty fund contributions are
permitted by the derivatives clearing
organization’s rules, in calculating the
financial resources available to meet its
obligations under paragraph (a)(1) of
this section:

(i) The derivatives clearing
organization shall have rules requiring
that its clearing members have the
ability to meet an assessment within the
time frame of a normal variation
settlement cycle;

(ii) The derivatives clearing
organization shall monitor, on a
continual basis, the financial and
operational capacity of its clearing
members to meet potential assessments;

(iii) The derivatives clearing
organization shall apply a 30 percent
haircut to the value of potential
assessments, and

(iv) The derivatives clearing
organization shall only count the value
of assessments, after the haircut, to meet
up to 20 percent of those obligations.

(e) Liquidity of financial resources.

(1) The derivatives clearing organization
shall effectively measure, monitor, and
manage its liquidity risks, maintaining
sufficient liquid resources such that it
can, at a minimum, fulfill its cash
obligations when due. The derivatives
clearing organization shall hold assets
in a manner where the risk of loss or of
delay in its access to them is minimized.
The financial resources allocated by the
derivatives clearing organization to meet
the requirements of paragraph (a)(1) of
this section shall be sufficiently liquid
to enable the derivatives clearing
organization to fulfill its obligations as

a central counterparty during a one-day
settlement cycle. The derivatives
clearing organization shall have
sufficient capital in the form of cash to
meet the average daily settlement
variation pay per clearing member over
the last fiscal quarter. If any portion of
the remainder of the financial resources
is not sufficiently liquid, the derivatives
clearing organization may take into
account a committed line of credit or
similar facility for the purpose of
meeting this requirement.

(2) The financial resources allocated
by the derivatives clearing organization
to meet the requirements of paragraph
(a)(2) of this section must include
unencumbered, liquid financial assets
(i.e., cash and/or highly liquid
securities) equal to at least six months’
operating costs. If any portion of such
financial resources is not sufficiently
liquid, the derivatives clearing
organization may take into account a
committed line of credit or similar
facility for the purpose of meeting this
requirement.

(3)(i) Assets in a guaranty fund shall
have minimal credit, market, and
liquidity risks and shall be readily
accessible on a same-day basis;

(i1) Cash balances shall be invested or
placed in safekeeping in a manner that
bears little or no principal risk; and

(ii1) Letters of credit shall not be a
permissible asset for a guaranty fund.

(f) Reporting requirements. (1) Each
fiscal quarter, or at any time upon
Commission request, a derivatives
clearing organization shall:

(i) Report to the Commission;

(A) The amount of financial resources
necessary to meet the requirements of
paragraph (a);

(B) The value of each financial
resource available, computed in
accordance with the requirements of
paragraph (d); and

(C) How the derivatives clearing
organization meets the liquidity
requirements of paragraph (e);

(ii) Provide the Commission with a
financial statement, including the
balance sheet, income statement, and
statement of cash flows, of the
derivatives clearing organization or of
its parent company; and

(iii) Report to the Commission the
value of each individual clearing
member’s guaranty fund deposit, if the
derivatives clearing organization reports
having guaranty funds deposits as a
financial resource available to satisfy
the requirements of paragraph (a)(1) of
this section.

(2) The calculations required by this
paragraph shall be made as of the last
business day of the derivatives clearing
organization’s fiscal quarter.

(3) The derivatives clearing
organization shall provide the
Commission with:

(i) Sufficient documentation
explaining the methodology used to
compute its financial resources
requirements under paragraph (a) of this
section,

(ii) Sufficient documentation
explaining the basis for its
determinations regarding the valuation
and liquidity requirements set forth in
paragraphs (d) and (e) of this section,
and

(iii) Copies of any agreements
establishing or amending a credit
facility, insurance coverage, or other
arrangement evidencing or otherwise
supporting the derivatives clearing
organization’s conclusions.

(4) The report shall be filed not later
than 17 business days after the end of
the derivatives clearing organization’s
fiscal quarter, or at such later time as the
Commission may permit, in its
discretion, upon request by the
derivatives clearing organization.

3. Add §39.29 to read as follows:

§39.29 Financial resources requirements.

(a) General rule. Notwithstanding the
requirements of § 39.11(a)(1) of this part,
a systemically important derivatives
clearing organization shall maintain
financial resources sufficient to enable it
to meet its financial obligations to its
clearing members notwithstanding a
default by the two clearing members
creating the largest combined financial
exposure for the systemically important
derivatives clearing organization in
extreme but plausible market
conditions.

(b) Valuation of financial resources.
Notwithstanding the requirements of
§39.11(d)(2) of this part, if assessments
for additional guaranty fund
contributions are permitted by the
systemically important derivatives
clearing organization’s rules, in
calculating the financial resources
available to meet its obligations under
paragraph (a) of this section:

(1) The systemically important
derivatives clearing organization may
not count the value of assessments to
meet the obligations arising from a
default by the clearing member creating
the largest financial exposure for the
systemically important derivatives
clearing organization in extreme but
plausible market conditions; and

(2) The systemically important
derivatives clearing organization may
only count the value of assessments,
after the haircut set forth in
§39.11(d)(2)(iii) of this part, to meet up
to 20 percent of the obligations arising
from a default by the clearing member



63120 Federal Register/Vol.

75, No. 198/ Thursday, October 14, 2010/Proposed Rules

creating the second largest financial
exposure for the systemically important
derivatives clearing organization in
extreme but plausible market
conditions.

PART 140—ORGANIZATION,
FUNCTIONS, AND PROCEDURES OF
THE COMMISSION

4. The authority citation for part 140
continues to read as follows:

Authority: 7 U.S.C. 2 and 12a.

5. In § 140.94, revise paragraphs (a)(4)
and (a)(5) and add a new paragraph
(a)(6) to read as follows:

§140.94 Delegation of authority to the
Director of the Division of Clearing and
Intermediary Oversight.

(a) * % %

(4) All functions reserved to the
Commission in § 5.12 of this chapter,
except for those relating to nonpublic
treatment of reports set forth in §5.12(i)
of this chapter;

(5) All functions reserved to the
Commission in § 5.14 of this chapter;
and

(6) All functions reserved to the
Commission in §§39.11(b)(1)(vi),
(b)(2)(ii), (c)(1), (c)(2), (£)(1), and (f)(4) of
this chapter.

* * * * *

Issued in Washington, DC, on October 1,
2010, by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2010-25322 Filed 10-13-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 1 and 2
RIN 2009-AN72
Release of Information From

Department of Veterans Affairs
Records

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
regulations governing the submission
and processing of requests for
information under the Freedom of
Information Act (FOIA) in order to
implement provisions of the E-FOIA
Act and the Openness in Government
Act, and to reorganize and clarify
existing regulations. The proposed
regulations would establish the
procedures and rules necessary for VA
to process requests for information

under the FOIA, including matters such
as how to file a request or appeal, how
requests for business information are
handled, and how issues regarding fees
are resolved. The intended effect of
these regulations is to implement
legislative changes made to the FOIA, as
noted above, and to provide the public
clear instructions and useful
information regarding the filing and
processing of FOIA requests.

DATES: Comments must be received on
or before December 13, 2010.
ADDRESSES: Written comments may be
submitted through http://
www.Regulations.gov/; by mail or hand-
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900—
AN72, Release of Information from
Department of Veterans Affairs
Records.” Copies of comments received
will be available for public inspection in
the Office of Regulation Policy and
Management, Room 1063B, between the
hours of 8 a.m. and 4:30 p.m., Monday
through Friday (except holidays). Please
call (202) 461—-4902 for an appointment.
In addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System (FDMS) at http://
www.Regulations.gov/.

FOR FURTHER INFORMATION CONTACT:
Catherine Nachmann, Staff Attorney,
Office of the General Counsel (024),
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 461-7684. (This is not a
toll free number.)

SUPPLEMENTARY INFORMATION: The FOIA,
codified at 5 U.S.C. 552, requires an
agency to publish public guidance
regarding its implementation of the
statute, such as rules of procedure and
substantive rules of general
applicability. The Privacy Act of 1974,
as amended, codified at 5 U.S.C. 552a,
requires an agency to publish its rules
and procedures implementing that
statute. Section 501(a) of title 38, U.S.C.,
authorizes the Secretary of Veterans
Affairs to prescribe rules and
regulations to carry out the laws
administered by VA, including when
information may be released from
claimant records under 38 U.S.C. 5701,
what activities fall within 38 U.S.C.
5705 regarding confidentiality of
medical quality assurance records,
whether and to whom information
pertaining to those activities may be
released, and when information may be
released from records covered by 38

U.S.C. 7332 regarding the identity,
diagnosis, or treatment of drug abuse,
alcoholism or alcohol abuse, infection
with the human immunodeficiency
virus, and sickle cell anemia.

We propose to amend VA’s
regulations pertaining to release of
information under 5 U.S.C. 552. VA’s
current FOIA regulations are codified at
38 CFR 1.550 through 1.557, including
reserved §§1.558 and 1.559. This
proposed rule would implement the
FOIA in §§1.550 through 1.562. The
proposed rule would in large part cover
the same issues as are covered in VA’s
current regulations, such as how to
submit a request for records, how VA
addresses a request for records, and fees
for addressing record requests under the
FOIA. We propose to update these
regulations to accommodate current
means of communication with VA,
streamline the existing procedures
based on our experience administering
the FOIA, incorporate changes in the
procedural requirements of the FOIA
since promulgation of current
regulations, make VA’s procedures
easier for the public to understand, and
generally reorganize and renumber the
applicable provisions.

In addition, we propose to add new
provisions to explicitly implement the
E-FOIA Act, Public Law 104-231, and
the Openness in Government Act,
Public Law 110-175. For additional
resources on any of the procedural
requirements of the FOIA, E-FOIA Act,
or Openness in Government Act in
particular, see the detailed information
available at the U.S. Department of
Justice (DOJ) website. For example, a
copy of the FOIA can be located at
http://www.justice.gov/oip/amended-
foia-redlined.pdf. The current edition of
the VA FOIA Reference Guide can be
located at http://www.foia.va.gov/docs/
RequesterHandbook.pdf, and specific
information about implementing the
FOIA and its amendments can be found
in guidance issued by DOJ through its
FOIA Updates and FOIA Post
publications, located at http://
www.usdoj.gov/oip/foi-upd.htm and
http://www.justice.gov/oip/foiapost/
mainpage.htm.

Changes to 38 CFR Part 1

1.550 Purpose

Current § 1.550 is entitled “General”
and provides a general statement of VA
policy regarding disclosure of
information to the extent permitted by
law, including when VA would
otherwise be authorized to withhold the
information, if the disclosure is for a
useful purpose or when disclosure will
not affect the proper conduct of official
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agency business or constitute an
invasion of personal privacy. Current
§1.550 does not provide all of the
general information that may be useful
to the public regarding a request for VA
records, including information
necessitated by recent FOIA
amendments and VA policy updates.
We propose to amend § 1.550 to
generally provide more detail regarding
VA’s FOIA program. Proposed § 1.550(a)
would encourage requesters to read the
VA FOIA regulations in conjunction
with the FOIA. Based on our experience
administering the FOIA, we believe that
FOIA requesters will benefit from a
greater awareness of the context in
which their requests are addressed. In
keeping with the legal and policy
considerations associated with the
administration of the FOIA, proposed
§ 1.550(a) would authorize release of
information on a discretionary basis and
without regard to otherwise applicable
restrictions in VA’s FOIA regulations
when current law and governmental
policy permit such disclosures.
Proposed § 1.550(b) through (e) would
advise requesters that other regulations
also apply to requests for particular
types of records, such as Privacy Act
records.

1.551 Definitions

With the exception of current
§ 1.554a, regarding pre-disclosure
notification, and current § 1.555,
regarding fees, VA’s current FOIA
regulations do not contain definitions.
Accordingly, we propose to add a
definitions section in which we would
consolidate all applicable definitions.
By providing more definitions of terms
commonly used in the FOIA process,
proposed § 1.551(a) would clarify the
regulations, provide greater
understanding for requesters, and assist
in the implementation of VA’s FOIA
regulations. These definitions are
proposed for clarification purposes
only. No substantive effect is intended.

1.552 General Provisions

Proposed § 1.552(a) would create a
section that would refer requesters to an
Internet link through which they may
obtain access to VA’s information that is
electronically available under the FOIA
and information regarding VA’s
processing of FOIA requests.

Section 552(a)(6)(B)(ii), as amended
by the Openness in Government Act,
requires Federal agencies to make
available a Public Liaison to assist in
disputes arising between the agency and
individual requesters. Proposed
§1.552(b) would identify VA’s Public
Liaisons and provide contact
information.

Section 552(e)(1) through (3) requires
agencies to prepare an Annual Report
that provides details regarding the
agency’s administration of its FOIA
program. Proposed § 1.552(c) would
advise the public of this requirement
and provide information concerning the
procedures for obtaining a copy of VA’s
Annual Report.

1.553 Public Reading Rooms

Proposed § 1.553 would replace
current § 1.552(a). Current § 1.552(a), in
part, provides (1) that statements of
policy and interpretations adopted by
VA but not published in the Federal
Register, and administrative staff
manuals and staff instructions that
affect any member of the public, unless
promptly published and copies offered
for sale, will be indexed by VA; (2) that
such indexes will be published,
quarterly or more frequently, and
distributed or that VA will provide
copies at a cost not to exceed the direct
cost of duplication and both the index
and the materials indexed will be made
available to the public for inspection
and copying; and (3) that public reading
facilities will be maintained by VA
Central Office and VA field facilities for
this purpose.

Proposed § 1.553(a) would advise the
public that VA maintains a public
reading room electronically at its FOIA
home page on the Internet, which
contains records and a current subject
matter index of reading room records
(updated quarterly or more frequently)
that the FOIA requires to be regularly
made available for public inspection
and copying. In so doing, proposed
§1.553(a) would implement section
552(a)(2) of the FOIA, as amended by
the E-FOIA Act, which requires that for
records created after November 1, 1996,
agencies make such information
available by electronic means. Proposed
§1.553(a) would also prescribe that each
VA component is responsible for
determining which of its records are
required to be made available
electronically. Proposed § 1.553(a)
would generally update VA’s FOIA
program with regard to public access to
records by advising the public of the
electronic availability of records. The
information provided in this provision
would be a useful starting point for an
individual seeking access to VA records.

Section 552(a)(2), requires agencies to
make available certain documents for
public inspection and copying. Current
§1.552(b) implements 552(a)(2), stating
that when publishing or making
available to the public any opinion,
order, statement of policy,
interpretation, staff manual or
instruction to staff, identifying details

will be deleted, and the deletion
justified in writing, to the extent
required to prevent a clearly
unwarranted invasion of personal
privacy. Similarly, proposed § 1.553(b)
would prescribe that VA may delete
some of the information that it is
making publicly available, including,
for example, when its release would
result in an unwarranted invasion of an
individual’s privacy. In substance,
proposed § 1.553(b) restates the
provisions of current § 1.552(b).

Proposed § 1.553(c) would implement
§552(a)(2), which requires that the
agency make public reading room
material available for inspection and
copying. It would provide that some VA
components may maintain physical
public reading rooms where individuals
may obtain publicly available
information. In part, current § 1.552(a)
implements the same requirement,
providing for the maintenance of public
reading facilities. Proposed § 1.553(c),
therefore, would replace that portion of
current § 1.552(a) that implements this
requirement. It would also provide that
contact information regarding VA
components having physical public
reading rooms is available on VA’s
Internet home page. Proposed § 1.553(c)
would facilitate an individual’s access
to a physical public reading room by
providing easily accessible information
regarding the availability of reading
rooms within VA, thereby facilitating an
individual’s access to reading room
material.

1.554 Requirements for Making
Requests

Proposed § 1.554 would replace
current § 1.553. Current § 1.553(a)
prescribes that except for records made
publicly available, requests for records
will be processed under current
§1.553(b) (discussed below) and any
other law applicable to the
confidentiality of information. Current
§ 1.553(a) also provides that VA will
consider making records available that it
is permitted to withhold under the
FOIA if it determines that such
disclosure could be in the public
interest.

Current § 1.553(b) prescribes the
requirements for submitting a FOIA
request, including that the request must
be in writing over the signature of the
requester, that it must contain a
reasonable description of the record
sought so that it may be located with
relative ease, and that it should be made
to the office having jurisdiction of the
record desired. Proposed §§ 1.554(a) and
1.554(b) would replace current
§1.553(a) and (b) and clarify the
procedure for submission of requests for
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records under the FOIA. The proposed
provisions would prescribe that VA will
accept a facsimile (fax) or electronic
mail (e-mail) FOIA request if it contains
an image of the requester’s handwritten
signature. These amendments are
necessary to clearly identify the
acceptable methods of submitting
requests and expand the methods by
which requests may be made. They
would also provide more flexibility for
individuals in submitting a FOIA
request to VA and would authorize
requests in keeping with updated
technology. Proposed § 1.554(a) also
would clarify other administrative
details with respect to making a FOIA
request, such as referring the requester
to VA’s list of FOIA contacts, advising
the requester to direct the request to the
proper office, and referring the requester
to VA’s FOIA Reference Guide.

As a general rule, a record covered by
the Privacy Act, 5 U.S.C. 552a, will only
be released at the request of, or with the
prior authorization by, the subject of the
record. Proposed § 1.554(c) would add a
provision advising requesters that if
they wish to receive information about
another individual, the requester should
provide proof of his or her authorization
to receive that information to cover
instances where, after weighing
personal privacy interest against the
public interest under 5 U.S.C. 552(b)(6),
FOIA does not require disclosure. Based
on our experience in administering the
FOIA, we believe that by providing
more detailed information regarding the
submission of FOIA requests and
making such information available
electronically, proposed § 1.554(a)
through (c) would facilitate the
submission of FOIA requests and would
expedite the FOIA process, including by
directing the request to the proper
address.

Section 552(a)(3)(A) provides that
upon a request for records that
“reasonably describes” the records and
is made in accordance with the agency’s
rules and procedures, the agency shall
make such records available. Proposed
§1.554(d)(1) would clarify VA’s
implementation of the requirement that
the request reasonably describe the
records sought. Specifically, proposed
§1.554(d)(1) would expand current
§ 1.553(b) by requiring that requesters
provide, to the extent possible,
sufficient detail in requests to allow VA
to formulate a response. It would also
advise requesters that requests that lack
specificity may not be considered
“reasonably described.” Based on our
experience in administering the FOIA,
we believe these proposed amendments
will make the FOIA process more
efficient in that it would clarify for

requesters the required level of detail for
their requests, thereby allowing VA
personnel to locate any responsive
records more easily. The amendments
would generally clarify the request
process.

Proposed § 1.554(d)(2) would advise
the requester that requests for
voluminous amounts of records may be
considered “complex” or may meet the
criteria for “unusual circumstances” as
set forth in proposed § 1.556; both
concepts are discussed in detail below
regarding proposed § 1.556.

Proposed § 1.554(d)(3) would expand
current § 1.553(b) by prescribing an
opportunity for requesters to modify
their requests if they do not reasonably
describe the records or otherwise do not
meet the regulatory requirements for
requests. Proposed § 1.554(d)(3) would
allow VA to address a request even if
the request does not initially meet
regulatory requirements. Based on VA’s
experience, handling any insufficiencies
or ambiguities in the request at the
outset would avoid delay in addressing
the request and provide the requester an
avenue for early resolution of the
request.

Under section 552(a)(3)(A), a FOIA
request must reasonably describe the
record sought. Upon receipt, VA must
respond to the request, ordinarily,
within 20 days (excepting Saturdays,
Sundays, and Federal legal public
holidays). Proposed § 1.554(d)(4) would
prescribe that the time limit for
addressing a FOIA request does not
begin to run until VA determines that
the requester has reasonably described
the records and that, if clarification is
sought and not received within ten
business days, VA will close its file on
the request. In our experience, the
enforcement of this provision would
assist in VA’s administration of the
FOIA by clarifying VA’s process and
providing a firm deadline by which an
individual must respond to a request for
clarifying information. In so doing, VA
would place responsibility on the
requester to follow request procedures,
as required by section 552(a)(3)(A), and
promptly reply to VA requests for
clarifying information. VA cannot
process a request that does not
reasonably describe the records.
Attempts to address such a request
would be futile and may delay action on
other requests that meet the
requirements. It is imperative, therefore,
that the requester reasonably describes
the record that is the subject of the
request.

Section 552(a)(4)(A) sets forth the
requirements regarding the payment of
fees for processing record requests.
Proposed § 1.554(e) would provide

preliminary information regarding the
payment of fees (fees are discussed in
more detail in proposed § 1.561). It is
included at an introductory level to
notify requesters of the general fee
guidelines. Proposed § 1.554(e) would
restate current § 1.555(b)(2) regarding
notification of an anticipated fee in
excess of $25.00 or the amount that the
requester has indicated a willingness to
pay. It would also restate current

§ 1.555(g)(4)(i) and (ii) regarding
advance payment where the estimated
fee is $250.00 or higher or the requester
has previously failed to pay a fee in a
timely manner.

Proposed § 1.554(e) would also
implement section 552(a)(6)(A)(ii), as
amended by the Openness in
Government Act, which authorizes an
agency to toll the response due date if
it is awaiting information from the
requester or if clarification is being
sought regarding fee issues. Proposed
§ 1.554(e) would prescribe tolling of the
time limit for responding to a FOIA
request if necessary to clarify issues
regarding a fee assessment. It would also
amend the provisions in current § 1.555
by advising requesters that the
responding VA component has
authority to require written assurance
that the fee will be paid, and that if the
component’s FOIA Officer does not
receive a response either to a request for
more information or, under certain
circumstances, a request for an advance
payment, he or she may close the file.
Further, proposed § 1.554(e) would
advise requesters that even if they are
seeking a fee waiver, they may indicate
a willingness to pay a fee up to a certain
amount. These amendments are
necessary to clarify VA policy regarding
the assessment of FOIA processing fees
and how fee issues may affect the
processing of an individual’s request.
Based on our experience, we believe
that setting out the parameters of the
FOIA process, including with respect to
fees, will encourage resolution of
administrative issues early in the
processing of a request, thus
streamlining the process and avoiding
unnecessary delay.

Proposed § 1.554(f) would prescribe
that a request must meet the
requirements of proposed § 1.554 in
order to be considered a perfected
request. We propose this amendment to
ensure that FOIA requesters understand
that VA requirements must be met
before the Department devotes resources
to processing any request.

1.555 Responsibility for Responding to
Requests

Proposed § 1.555 would replace
current § 1.553a. Proposed § 1.555(a)
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would provide at the outset that the
component’s FOIA Officer may process
the request or refer it to the appropriate
VA office, that office will provide the
FOIA Officer with all documents in
their possession, and that the search
cut-off date generally is the date that the
search begins, i.e., no documents
created after that date will be
considered responsive to the FOIA
request. If another date is used, the
requester will be advised. In our
experience, this amendment is
necessary to clarify the processing of
requests within the agency. This
amendment, for example, would resolve
questions about the FOIA Officer’s
authority to access records potentially
responsive to a FOIA request and would
establish a cut-off date for searches.
Removing any ambiguity that exists
with regard to the application of the
FOIA or VA’s processing of FOIA
requests would allow the system to
operate more effectively and efficiently.

Proposed § 1.555(b) would replace
current § 1.553a(a) and provide that the
individual in each component who will
be responsible for granting or denying a
request is the “FOIA Officer” rather than
the “proper employee designated.” This
amendment would clarify that the
individual responsible for addressing
FOIA requests is the FOIA Officer and
is intended to encourage consistency
throughout the agency in handling FOIA
requests.

Proposed § 1.555(c) and (d) would
replace current § 1.553a and prescribe
that the FOIA Officer will transfer to, or
consult with, another component or
agency regarding, a request, including a
request that involves classified
information, when another component
or agency is better able to address the
request. Proposed § 1.555(e) would
provide that the FOIA Officer will notify
the requester when all or part of the
request has been referred to another
component or agency. We propose this
amendment to provide as much
information as possible to requesters
about the processing of their requests.
Informing requesters of the
administrative actions that may occur
with respect to their requests will assist
in the effective administration of the
FOIA program.

1.556 Timing of Responses to Requests

Proposed § 1.556 would replace
current provisions and add provisions
regarding the treatment of FOIA
requests. Proposed § 1.556(a) would add
a provision stating generally that VA
components will respond to FOIA
requests according to their order of
receipt.

Proposed § 1.556(b)(1) would
prescribe VA’s use of a multitrack
processing system in which, once
received, FOIA requests are placed in
one of two tracks based upon the work
and time required to process the
request. Proposed § 1.556(b)(2) would
require VA processors to advise
requesters of the track to which their
request is assigned (simple or complex).
Under the proposed rule, VA would
provide the requester the opportunity to
discuss his or her request with the
processing VA component in order to
qualify for the faster processing track.
These proposed provisions implement
sections 552(a)(6)(D)(i) and (ii), which
authorize agency rulemaking regarding
multitrack processing of records
requests and the opportunity to qualify
for the faster track. Multitrack
processing would enable VA to organize
its FOIA request intake in such a way
as to provide a greater understanding of
the nature and extent of the work
required to address various requests. In
addition, it would allow personnel to
organize their workload in accordance
with varying degrees of complexity of
the requests presented. Lastly, it would
allow requesters to modify their
requests to enable VA to address the
request more expeditiously. In our
experience, requesters often frame
requests in a way that would include
more material than may be necessary to
answer their inquiry. Allowing
requesters to work with VA to clarify a
request before the agency expends
resources on gathering documents that
the requester does not want would
allow a quicker resolution for the
requester and would allow the agency to
allocate resources to other requests.

Proposed § 1.556(c) would amend
current § 1.553a(d) in that it would set
forth the circumstances under which
VA may determine that unusual
circumstances exist with regard to
addressing a FOIA request. The
definition of “unusual circumstances” is
prescribed at 5 U.S.C. 552(a)(6)(B), and
includes, for example, the need to
collect records from a facility other than
the office processing the request.
Proposed § 1.556(c) would add a
provision that if VA requires an
extension of more than 10 business days
to address the request, the requester
may modify the request so that it may
be processed within applicable time
limits or arrange an alternative time
period with the VA component that is
processing the request. Similar to
proposed § 1.556(b)(2), proposed
§1.556(c) would prescribe consultation
with the requester to allow for
modification of the request or arrange an

alternative time period within which
VA must process the request. This
provision encourages early clarification
of the request and should promote
expeditious processing. Our experience
is that communication with the
requester in cases such as this is
beneficial to all parties, as it clarifies
issues for the agency and notifies the
requester that the agency is interested in
processing the request as expeditiously
as possible.

Proposed § 1.556(c)(1)(i) through (iii)
would replace current § 1.553a(d)(1)
through (3) and incorporate statutory
requirements in section 552(a)(6)(B)(i)
through (iv) regarding the meaning of
“unusual circumstances.”

Proposed § 1.556(c)(2) would
authorize the aggregation of requests if
VA determines that certain requests are
from the same requester, or a group of
requesters acting in concert, actually
constitute the same request and that as
such, the requests would otherwise
meet the requirements for “unusual
circumstances,” as defined in section
552(a)(6)(B)(iii). This provision would
allow VA to address the substance of a
request rather than the form of the
request; in other words, when a request,
in substance, meets the unusual
circumstances requirements, the agency
would address it as such. The proposed
revision in this regard would result in
a more equitable distribution of FOIA
requests and request workload as it
would allow the agency to consider the
nature of the request in determining
how to characterize it.

Section 552(a)(6)(E)(i) through (vi)
requires VA rulemaking regarding the
procedures for expedited processing of
requests. We propose to implement
these procedures in § 1.556(d). Proposed
§1.556(d)(1) would prescribe the
circumstances that represent a
“compelling need” for the information, a
requirement that must be met in order
to meet the requirement for expedited
review under the FOIA. Proposed
§1.556(d)(2) restates section
552(a)(6)(E)(vi), which provides that a
requester seeking expedited processing
must submit a certified statement to the
processing agency regarding the request
for expedited review. Proposed
§1.556(d)(3) restates section
552(a)(6)(E)(ii), which requires agencies
to make a determination regarding a
request for expedited processing within
10 days of the receipt of the request.

1.557

Proposed § 1.557(a) would require the
processing VA component to
acknowledge receipt of the request and
assign a docket number to the request.
This provision is intended as an

Responses to Requests
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administrative tool that components
would use to organize incoming
requests and to provide the requester
with pertinent information should he or
she wish to contact VA for information.

Proposed § 1.557(b) would implement
the provisions of section 552(a)(3)(B)
through (C) to the extent that the
proposed rule would require a
component properly in receipt of a
request to conduct a reasonable search
for records, including records in
electronic form or format, and to
provide those records in the form or
format requested by the individual, if
readily reproducible in that form or
format. In this regard, proposed
§ 1.557(b) would essentially restate the
FOIA provisions. In addition, proposed
§1.557(b) would clarify that any
responsive records would be those in
the component’s possession and control
as of the date the search for responsive
records begins and would provide for
notification to the requester if a fee is
due under proposed § 1.561. Adding
this interpretation of the search date and
initial fee assessment requirements
would eliminate any ambiguity with
regard to the time frame of the search
and any resulting fee.

Proposed § 1.557(b) also would
implement section 552(b), which
requires deletion of certain exempt
portions of records and identification of
the FOIA exemption under which the
deletion is made. This proposed
revision would also restate, in part,
current § 1.554(a), which prescribes that
records will be provided after deletion
of material exempt under the FOIA, as
discussed in current § 1.554(a).

Proposed § 1.557(c) would restate
section 552(a)(6)(A) and replace current
§ 1.553a(b). The proposed rule would
prescribe a 20-day deadline in which a
VA component will act upon a request
and a 10-day limit for referring a request
to another component.

Proposed § 1.557(d) would implement
section 552(a)(6)(F), which requires
agencies to provide requesters a
statement regarding the amount of
information withheld and the FOIA
exemption under which information is
withheld, unless providing such a
statement would harm an interest
protected by the applicable exemption,
and would replace current § 1.557(a).
The proposed rule would provide
specific examples of the types of
determinations that are adverse to
requesters, restate the requirement to
include the name of the individual
responsible for the denial, and prescribe
a statement of the reasons for the denial
and notice regarding the right to appeal
under proposed § 1.559. Placing the
information that will be included in an

adverse determination in one provision
will clarify the FOIA process and
benefit all parties involved. Our intent
in proposing this provision is to provide
VA components clear and consistent
direction regarding the requirements for
adverse determinations and to ensure
that requesters receive notice
concerning the reasons for the
determination and their appeal options.

1.558 Business Information

Section 552(b)(4) exempts from
release matters that are trade secrets and
commercial or financial information
obtained from a person that is privileged
and confidential. Executive Order
12,600 establishes the procedures to be
followed when the agency believes that
responsive records include such
information. Ordinarily, these
provisions apply when a request is
received for information submitted by
an individual doing business with VA
who has provided to VA its business
information, or information that he or
she considers commercial or
confidential; this individual is referred
to as the “submitter” of the information.
The “submitter” typically designates the
information as protected, as discussed
further below.

Proposed § 1.558 would replace
current § 1.554a in addressing the issues
raised by business information; it would
replace the term “confidential
commercial” information used in
current § 1.554a with “business”
information. This revision would
provide individuals specific information
at the outset concerning whether their
request would involve such
information. Proposed § 1.558(a) would
replace current § 1.554a(a) and provide
an introductory statement regarding the
consideration of business information
pursuant to proposed § 1.558. Proposed
§1.558(b) essentially would replace
current § 1.554a(d), which outlines the
requirements for a submitter to
designate records as business
information. Proposed § 1.558(b) varies
from current § 1.554a(d) in that it would
allow for the business information
designation to take place within a
reasonable time after submission of the
information to VA. Current § 1.554a(d)
contains the same language but qualifies
the “reasonable time” as not later than
60 days after receipt of the information
by VA. In addition, proposed § 1.558(b)
would add a provision stating that the
designation will be considered by the
VA component processing the request,
but will not control the FOIA Officer’s
determination. Based on VA’s
experience in administering current
FOIA provisions, VA believes that these
revisions would allow flexibility with

regard to the submitter’s designation
and would clarify the role of the
designation for the submitter, i.e., the
submitter should understand at the
outset that while records may be
designated as business information, the
designation itself does not necessarily
determine the outcome of the VA
component’s decision, which will be
made in compliance with applicable
laws.

Proposed § 1.558(c)(1) would replace
current § 1.554a(c) and prescribe the
requirements for notice to a submitter of
business information whenever a
request for that information is being
processed under the FOIA. Proposed
§1.558(c)(1) would differ from current
§ 1.554a(c) by requiring the submitter to
provide objections to the disclosure
within the “time period specified” in the
notice, as opposed to within 10 working
days, as prescribed in current
§ 1.554a(c). This revision is repeated in
proposed § 1.558(d). This revision
would allow VA the flexibility to meet
statutory time limits and/or change the
number of days in which a response is
required as a policy matter without
requiring a change in its regulations.
Proposed §1.558(c)(1) also would delete
the current requirement for the notice to
be mailed by certified mail, return
receipt requested. Our experience is that
certified mail may unnecessarily delay
the notification process when there are
other suitable alternatives. Proposed
§1.558(c)(1) would add a provision
allowing the FOIA Officer to post the
notification in a place reasonably likely
to accomplish the required notice when
the notice concerns a large number of
submitters. This proposed provision
would allow the FOIA Officer greater
flexibility and expedite notice by
allowing electronic or other public
notification of multiple submitters
simultaneously.

Proposed § 1.558(d) would replace
current § 1.554a(f) and eliminate “or
designee” when referring to the
submitter. We intend that this change
will bring VA’s FOIA regulations into
compliance with Executive Order
12600, which established Federal policy
regarding agency communication only
with the submitter of information.

Proposed § 1.558(d) would require
that the submitter’s objections be
contained in a single written response
and that oral or multiple subsequent
written responses ordinarily would not
be considered. Based on our experience
administering the FOIA with regard to
business information, we believe that
this revision would create a more
efficient process by requiring a cohesive
statement from the submitter rather than
allowing continued or successive
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submissions. Additionally, eliminating
oral responses would better develop the
administrative record for all parties.

Proposed § 1.558(d) would also
provide that if the submitter does not
respond to VA’s notification within the
specified time limit, the submitter will
be considered to have no objection to
the disclosure. This provision would
impose a duty to respond within the
time limit in order to ensure that the
submitter’s objections, if any, can be
properly considered in an efficient and
timely manner. This proposed provision
would also eliminate the requirement
that the submitter provide objections
within 10 days after receipt by the
submitter of notification of a request for
the submitter’s information. Instead, the
proposed rule would allow the FOIA
Officer to set forth a “specified time
limit” within which to respond.

Proposed § 1.558(d) would eliminate
the language in current § 1.554a(f),
which prescribes that information
provided by the submitter would itself
be subject to the FOIA. Our experience
is that the existing notice in current
§ 1.554a(f) has a chilling effect on
submitters detailing their objections to
disclosure and discussing the likelihood
of disclosure causing substantial
competitive harms. Additionally, any
submission of information to the
government may be subject to the FOIA,
thus making that language superfluous.

Proposed § 1.558(e) would replace
current § 1.554a(f)(3) regarding the FOIA
Officer’s consideration of the
submitter’s objections in making a
determination whether to release
information. While current
§ 1.554a(f)(3), for example, states that
VA will consider a submitter’s
comments if received within a 10-day
time limit, proposed § 1.558(e) states
that information provided by the
submitter after the “specified time limit”
will not be considered. While a specific
time frame is not expressly stated in the
proposed regulation, the regulation does
provide for consideration of comments
within a time frame specified by the
FOIA Officer.

Proposed § 1.558(e) also would
replace current § 1.554a(f)(3) with
regard to the information contained in
the written notice to the submitter. The
proposed regulation makes no
substantive changes to this provision.

Proposed § 1.558(f) would replace
current § 1.554a(i)(1) through (3),
identifying when the pre-disclosure
notification requirements need not be
followed. It would add to the provisions
in current § 1.554a(i)(3) that pre-
disclosure notification is not required if
the disclosure is required by regulation
issued in accordance with Executive

Order 12600 or any other Executive
Order. In this regard, the proposed rule
would ensure that Executive Orders are
included, as appropriate, as a basis for
the disclosure of information. Proposed
§ 1.558(f) would delete references to
current § 1.554a(i)(4) through (6)
because VA’s experience is that these
provisions have not been utilized, and
the revised provisions would, if
necessary, cover the instances referred
to in the referenced sections.

Proposed § 1.558(g) would replace
current § 1.554a(g)(1) and would make
no change to that provision. Current
§ 1.554a(g)(2) regarding notice to a
requester when a submitter is given an
opportunity to provide comments about
the disclosure would be deleted because
under the proposed rule requesters
would be on notice regarding VA’s
contacts with submitters. Proposed
§1.558(g) would prescribe notice to a
requester that the request is being
processed under § 1.558, including the
provisions in § 1.558(c) and (e)
prescribing notice to submitters
regarding opportunity to comment.
Current § 1.554a(g)(3) regarding notice
to a submitter and requester of a final
decision on disclosure of business
information would also be deleted as
unnecessary. Submitters would instead
be given notice of an impending agency
decision on disclosure of business
information under proposed § 1.558(e).
The requester would be notified when a
final agency decision is issued pursuant
to proposed § 1.557.

1.559 Appeals

Section 552(a)(6)(A) provides that
when an agency component responds to
an initial request for records, it shall
provide the requester with the right to
appeal any adverse determination to the
head of the agency.

Proposed § 1.559 would replace
current §1.557(b). Current §1.557(b)
states only that the final agency
decisions in appeals will be made by the
VA General Counsel or Deputy General
Counsel. Proposed § 1.559(a) would
allow for an informal resolution of the
request prior to an appeal in appropriate
cases. We believe that in appropriate
cases, requesters may benefit from
contact with the FOIA Officer or VA
component addressing the request and
an attempt to resolve outstanding issues
with regard to the request. The requester
may seek informal resolution, for
example, when he or she has not
received a response to the request.
Direct communication between the
FOIA Officer and the requester could
resolve the issue and therefore make an
appeal unnecessary.

Proposed § 1.559(b) would establish
authority for the VA Office of Inspector
General (OIG) to handle appeals related
to OIG records. This would allow the
OIG to establish its independence
regarding its own records.

Proposed § 1.559(b) through (c) would
provide details regarding how to file an
appeal and the form that an appeal may
take and a reference to additional
information available online.

Proposed § 1.559(d) would establish a
60-day time limit from the date of any
adverse determination concerning the
FOIA request for the requester to file an
appeal. Current regulations do not
address the timeliness of an appeal.
Based upon our experience, we believe
that prescribing a period within which
an appeal may be filed provides an
effective tool for establishing workload
and allocating resources. We have
determined that a 60-day time limit
would be reasonable given the
convenient means by which an
individual may quickly file an appeal.
We note that the proposed 60-day
appeal period would be the same as the
appeal period established by the
Department of Justice for its FOIA
appeals. We also believe that the
requester should have the responsibility
to follow through with the appeal if he
or she wishes the request to be
addressed and that the 60-day appeal
period would provide ample time to
exercise that responsibility. Further, the
appeal process would be more seamless
and effective if requesters included
necessary information in their appeal
notices, such as the information listed
in proposed § 1.559(d). Based on our
experience, we believe that encouraging
requesters to initially provide as much
information as possible would ease the
administrative burdens of gathering
relevant information and processing the
appeal. Proposed § 1.559(d) would also
provide that an appeal is not perfected
until either the information requested is
received or VA determines that the
appeal is otherwise sufficiently defined.
In our experience, appeals occasionally
are so lacking in detail that it requires
an excessive amount of time to identify
the issues or records involved.
Requesters would provide more clarity
and therefore would require less labor-
intensive inquiries by VA if they
initially provided the information that is
necessary to process the appeal.
Proposed § 1.559(d) would also delegate
authority to decide appeals to the VA
Assistant General Counsel who has
jurisdiction over FOIA matters. This
amendment would add the Assistant
General Counsel that has jurisdiction
over records disclosure matters to the
list of individuals authorized to make
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such final agency determinations thus
streamlining the appeal process while
continuing to provide the thorough legal
analyses currently afforded FOIA
appeals.

Proposed § 1.559(e) would prescribe
the content of a decision on appeal.
Prescribing these requirements would
facilitate consistency in decision-
making and fully inform requesters
regarding their right to a complete
appellate decision from the agency.

Proposed § 1.559(f) would require a
requester to file an appeal prior to
seeking court review. This provision
would provide the opportunity for
resolution of the requester’s concerns
prior to initiating litigation and ensure
that the matter is ready for judicial
review.

1.560 Maintenance and Preservation
of Records

The Federal Records Act, 44 U.S.C.
chapter 31, addresses record
preservation and destruction by Federal
agencies. Section 3102 of title 44,
U.S.C., requires that the head of an
agency establish and maintain a records
management system.

Proposed § 1.560(a) would require
that VA components maintain FOIA
requests and copies of pertinent records
in accordance with NARA’s General
Records Schedule.

Proposed § 1.560(b) would require
that the FOIA Officer maintain copies of
records that are the subject of a pending
request, appeal, or lawsuit under the
FOIA. It would also prescribe that a
copy of the records shall be provided to
the Office of the General Counsel upon
request.

These provisions would underscore
the importance of maintaining records
as appropriate and prescribe consistent
compliance within VA. They would
emphasize that administrative record-
keeping is an important function in the
FOIA program and that in order for VA
components to build an administrative
record, if required, information must be
preserved as appropriate.

1.561 Fees

In accordance with section
552(a)(4)(A), an agency is required to
promulgate regulations specifying the
schedule of fees applicable to
processing requests under the FOIA and
establishing procedures and guidelines
for determining when fees will be
waived or reduced. In addition, agencies
must implement the 1987 Fee Schedule
and Guidelines published by the Office
of Management and Budget (OMB). See
The Freedom of Information Reform Act
of 1986; Uniform FOIA Fee Schedule

and Guidelines, 52 FR 59 (27 March
1987).

Proposed § 1.561 replaces current
§1.555. In part, proposed § 1.561(a)
would replace current § 1.555(b)(1) in
providing a general introduction and
rules regarding fees. Proposed § 1.561(a)
would add that the VA component
would collect prescribed fees before
releasing copies of the information to
the requester and would include a
provision regarding payment of fees.
Lastly, proposed § 1.561(a) would direct
a requester’s attention to other VA
statutes that contain provisions related
to access to records and the fees for such
access. These amendments would
provide introductory comments
regarding VA’s fee provisions and are
intended to clarify and highlight VA’s
general framework for the assessment of
fees.

Proposed § 1.561(b) would replace
current § 1.555(a) and would contain the
definitions of terms used regarding
FOIA fees. Proposed § 1.561(b)(1) would
restate that portion of current
§1.555(d)(4) that defines “all other
requesters” as any requester that does
not fit within any other category; the
proposed inclusion of this definition in
this section would ensure that all
pertinent definitions are included.

Proposed § 1.561(b)(2) would replace
current § 1.555(a)(1) and would restate
the definition of “commercial use
request.” The proposed regulation
would make no substantive change to
current § 1.555(a)(1).

Proposed §1.561(b)(3) would replace
current § 1.555(a)(2) and would restate
the definition of “direct costs.” The
proposed regulation would make no
substantive change to current
§1.555(a)(2).

Proposed § 1.561(b)(4) would replace
current § 1.555(a)(3) and would restate
the definition of “duplication.” The
proposed regulation would make no
substantive change to current
§1.555(a)(3).

Proposed § 1.561(b)(5) would replace
current § 1.555(a)(4) and would restate
the definition of “educational
institution.” The proposed regulation
would make no substantive change to
current § 1.555(a)(4).

Proposed § 1.561(b)(6) would replace
current § 1.555(a)(5) and in large part,
restate the definition of “non-
commercial scientific institution.” The
proposed regulation would make no
substantive change to the provisions of
current § 1.555(a)(5) with the exception
of the addition that the requester must
show that the request is authorized by
and made under the auspices of a
qualifying institution. This amendment
would clarify the requirement for

submitting such a request and would
place responsibility on the requester to
establish that it fits within this fee
category. Our experience indicates that
this requirement will assist in resolving
the status of a fee requester at the outset
and will clarify the requirements for
such requesters.

Proposed § 1.561(b)(7) would replace
current § 1.555(a)(6). It would restate
current § 1.555(a)(6), but also implement
the change in the definition of news
media in section 552(a)(4)(A)(ii), which
defines “representative of the news
media” as described immediately below.
The proposed rule would prescribe that
a member of the news media is one who
gathers information of potential interest
to the public, uses his or her editorial
skills to turn the raw material into a
distinct work, and distributes that work
to an audience. We propose to add
language that alternative media sources
may be considered news media if they
otherwise meet the definition of news
media. We believe this proposed
language would underscore that the
entity seeking classification as a news
media must also meet the other criteria
set forth in the definition of news
media. Proposed § 1.561(b)(7) would
also delete a reference to freelance
journalists’ option to seek a reduction or
waiver of fees. We believe placing the
reference here would be superfluous, as
waiver or fee reduction is discussed in
the introductory paragraph of proposed
§1.561(b)(7). In accordance with section
552(a)(4)(A)(ii), proposed § 1.561(b)(7)
would add language that a
representative of the news media must
not be seeking records for a commercial
use.

Proposed §1.561(b)(8) would replace
current § 1.555(a)(7). The proposed rule
would essentially restate current
§ 1.555(a)(7) and would add examples of
the types of records that are subject to
review in a FOIA request. We believe
that providing examples would provide
more clarity for requesters concerning
the potential assessment of fees.

Proposed § 1.561(b)(9) would replace
the definition of search in current
§1.555(a)(8). The proposed rule would
make no substantive change to current
§ 1.555(a)(8) with the exception of the
deletion of the last sentence in current
§ 1.555(a)(8) regarding excluding review
time. We believe that this language is
unnecessary, as we have previously
defined the term search in the context
of the FOIA.

Proposed § 1.561(c) would replace
current § 1.555(d) regarding categories
of requesters and fees charged each
category. The introductory language of
proposed § 1.561(c) and (c)(1)
(commercial use requesters) restates the
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introductory language of current
§1.555(d) and(d)(1) (commercial use
requesters), with the exception of
adding language noting that the
provisions apply unless a waiver or
reduction of fees applies. We believe
these proposed additions would clarify
application of the fee provisions by
directing the requester’s attention to the
exceptions that apply to the assessment
of fees. In addition, proposed
§1.561(c)(1) would delete language from
current § 1.559(d)(1) that states that a
requester must reasonably describe the
record requested. We believe that this
language is superfluous in light of the
full discussion of reasonably described
records in proposed § 1.554(d).

Proposed §1.561(c)(2) and (3) would
replace current § 1.555(d)(2) and (3),
respectively. Proposed § 1.561(c)(2) and
(3) would refer the requester to the
potential waiver or reduction of fees and
would reiterate the charges assessed to
an educational institution and a
representative of the news media. It
would delete language in current
§1.559(d)(2) and (3) regarding the
requirements that must be met to be
categorized as an educational and non-
commercial scientific institution or a
representative of the news media. The
criteria for classification of these types
of requesters would be clearly set forth
in the definitions section.

Proposed § 1.561(c)(4) would replace
current § 1.555(d)(4). Proposed
§1.561(c)(4) essentially restates the
provisions of current § 1.555(d)(4) as to
the charges that are assessed for an all
other requester and its reference to the
waiver or reduction of fees. Proposed
§1.561(c)(4) would delete language from
current § 1.555(d)(4) that refers to
requests for records retrievable by
personal identifiers and the treatment of
such requests. In doing so, the proposed
rule would more clearly distinguish
between requests made under the FOIA
and requests made under other
authority. Based on our experience, we
believe that such distinctions are
helpful in that requesters can determine
which procedures are applicable to their
requests and will be able to more clearly
identify the action that is required. In
addition, proposed § 1.550 provides
information concerning the various
disclosure statutes and the distinctions
between those statutes. Including that
information here would be superfluous.

Proposed § 1.561(d) would clarify the
types of fees that VA may charge for
processing requests. The introductory
paragraph in proposed § 1.561 would
provide a general statement notifying
requesters that the fees to be charged are
defined in proposed § 1.561. Proposed
§1.561(d)(1)(i) would clarify how a

search fee is assessed and would advise
that fees are charged in quarter hour
increments. This provision would better
advise requesters concerning the
potential for a fee assessment and how
VA will assess the fee. This information
may also be helpful to requesters
seeking to identify more precisely the
records that are the subject of their
request.

Proposed § 1.561(d)(1)(ii), in part,
would replace current § 1.555(c)(2). It
would reiterate how fees are assessed in
cases requiring a computer search and
make no substantive change in that
regard. As an administrative matter, it
would add a reference to the proposed-
rule provisions that discuss when a fee
would not be charged and when 2 hours
of free search time would be granted.

Proposed § 1.561(d)(2) and (3) would
add provisions clarifying when
duplication and review fees,
respectively, apply, and how such fees
are calculated. These provisions would
provide VA and requesters clear rules
for determining the level of fees that
may be assessed, depending upon the
request submitted. Proposed
§1.561(d)(3), for example, would
prescribe in detail when a fee may be
charged for consideration of an
exemption and when it may not. We
believe that this type of detail would be
useful to requesters as a means of
explaining why certain charges are
made or not made and accordingly,
would potentially assist in VA’s
administration of the FOIA.

Proposed § 1.561(e)(1) and (2) would
implement administrative provisions
regarding the assessment of fees. In
accordance with proposed § 1.561(e)(2),
for example, more than half of a quarter-
hour period must be spent on search
and review for the requester to be
charged for that quarter-hour. This
proposed provision represents VA’s
determination that it is administratively
worthwhile only to collect a fee
representing more than one half of a
quarter-hour increment.

Proposed §1.561(e)(3) would
implement section 552(a)(4)(A)(viii) by
prescribing that certain fees may not be
charged to various types of requesters if
the agency fails to meet the time limits
set forth in agency regulations. The
proposed provision clarifies that
duplication fees may still be charged to
commercial use requesters and “all
other” requesters.

Proposed § 1.561(e)(4), in part, would
replace current § 1.555(c) and prescribe
that the agency will provide the first 100
one-sided pages and the first 2 hours of
search time without charge. We do not
intend any substantive change to this
provision.

Proposed § 1.561(e)(5), in part, would
replace current § 1.555(c), which
provides that no fee will be charged if
the cost of collecting the fee is equal to
or greater than the fee itself. Proposed
§ 1.561(e)(5) would clarify that if the
total fee calculated is less than $25.00,
no fee will be charged. Prescribing a
dollar amount in this provision should
clarify the regulation for requesters and
remove any ambiguity that may exist in
current regulations regarding
permissible fees.

Proposed § 1.561(e)(6) would
prescribe that VA may provide free
copies of records or free services in
response to requests from other
government agencies or congressional
offices when to do so would assist in
providing medical care to a patient or to
further VA’s mission. This provision
would allow the agency the flexibility to
respond to certain requests promptly
without addressing issues that may arise
with regard to fees.

Proposed § 1.561(f) would add a chart
that contains the categories of fee
requesters and a summary of the types
of fees that VA may charge. Proposed
§ 1.561(f) would provide a convenient
administrative tool for VA officials and
requesters, which would summarize
information previously set forth in the
proposed regulations and would not
make any substantive changes.

Proposed § 1.561(g) would replace
current § 1.555(e). Current § 1.555(e)
consists of a schedule of fees in chart
form. Proposed § 1.561(g) would add an
introductory paragraph regarding the
assessment of fees and would restate
generally when the payment of fees is
required. The proposed provision, for
example, notes that VA would charge
for special services used in responding
to a FOIA request, that the fee schedule
applies to requests under the Privacy
Act as well, and that in cases in which
the processing fee is less than $25.00, or
in cases in which the requirements for
a waiver have been met, the fee would
be waived.

Section 552(a)(4)(A)(@) requires
agencies to promulgate regulations
prescribing a schedule of fees applicable
to processing FOIA requests. The fees
must conform to OMB guidelines
regarding a uniform schedule of fees for
all agencies. Proposed § 1.561(g)(1)
would implement the OMB guidance
and prescribe the criteria that VA would
use to calculate search and review fees
when such fees are based upon VA
employees’ salaries.

Proposed § 1.561(g)(2) would also
provide a fee schedule in chart form that
describes the type of activity for which
the fee is being assessed and the
composition of the fee being assessed.
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Proposed § 1.561(h), in part, would
replace current § 1.555(b)(2) and would
add that the requester will be notified of
the assessment of a fee over $25.00 or
the amount set by OMB fee guidelines,
whichever is higher. This provision
would allow VA flexibility with regard
to notifying requesters of fee
assessments should the limit be changed
in the future. It would also advise
requesters of the potential for such a
change. Proposed § 1.561(h) would add
that any agreement made by the
requester to pay a fee on a later date
shall be in writing. Based on our
experience, we believe that this
requirement would help to avoid any
ambiguity with regard to fee issues.
Proposed § 1.561(h) would also expand
the language in current § 1.555(b)(2) and
authorize the FOIA Officer’s contact
with the requester regarding
clarification of fee issues. Proposed
§ 1.561(h) would provide that the
timeline for responding to the request
shall be tolled until the fee issue is
resolved. This proposed provision
would implement section
552(a)(6)(A)(ii)(II), which authorizes
tolling of the time limit if necessary to
clarify issues regarding fee assessment.
Proposed § 1.561(h) would also provide
that if VA does not receive a response
regarding a request for clarification of
the fee issue within 10 days, it will
close the file on the records request. We
believe that setting a clear limit on the
response time will avoid delay that
results when a requester’s intentions are
unclear. Such a limit will also prevent
VA from having to maintain cases on its
docket that the requester has no interest
in pursuing. Thus, it would be
reasonable to place responsibility on the
requester to follow through with the
request that he or she initiated if the
records sought are still desired.

Section 552 authorizes recovery of
direct costs of search, duplication, and
review in certain cases. Proposed
§1.561(i) would add a provision that
when the agency chooses to provide a
special service sought by the requester,
such as certifying records, the direct
cost of that service will be charged to
the requester. This provision would
allow the agency the flexibility to work
with the requester to grant special
services of this nature if possible, but
allows the agency to recoup the costs of
those services. This proposed provision
would be promulgated pursuant to 31
U.S.C. 9701, which permits agencies to
prescribe regulations establishing a
charge for things of value provided by
the agency.

Proposed § 1.561(j) would restate the
provisions of current § 1.555(g) in all
pertinent respects with regard to

charging interest on an unpaid bill. It
also would replace current § 1.555(g)(5)
regarding application of the Debt
Collection Act of 1982 (Pub. L. 97—-365).
It would delete the requirement that the
determination to charge interest will be
made by a VA Central Office official or
field facility head or designee. Based on
our experience, we believe that this
requirement does not make the process
more efficient. By deleting the current
delegation of authority provision, we
intend to provide flexibility for other
individuals to make the determination
to charge interest but only according to
the criteria prescribed in VA’s
regulations. The proposed rule would
also delete references to VA procedures
that ensure that a requester who has
remitted payment is credited with the
payment. We believe this provision to
be superfluous, as any payment would
ordinarily be credited as a matter of
administrative regularity.

Proposed § 1.561(k) would restate the
provisions of current § 1.555(g)(3) in all
pertinent respects with regard to
aggregating requests. Proposed
§1.561(k) would use the term
“component” rather than “responsible
Central Office official or field facility
head or designee.” Based on our
experience, we believe that this
requirement would allow more
flexibility in determining whether a
request should be aggregated according
to the criteria in VA’s regulations. It also
would allow those most familiar with
the FOIA process to make the
determination, which we believe would
add more administrative regularity to
the process.

Proposed §1.561(1)(1) would restate
the introductory language set forth in
current § 1.555(g)(4). Proposed
§1.561(1)(1) would add that payment for
work already completed is not an
advance payment. This language is an
administrative provision intended to
clarify what constitutes an advance
payment.

Proposed § 1.561(1)(2) would restate
the provisions of current § 1.555(g)(4)(i)
in all pertinent respects with regard to
advance payments. It would delete
current provisions providing an option
for the VA to notify the requester of the
likely fee and obtain satisfactory
assurance of full payment. Based on our
experience, deleting this language
would avoid any ambiguity with regard
to the fee and would clarify that the
component may require payment in
advance. We believe this would assist in
the administration of this provision.

Proposed § 1.561(1)(3) would
generally restate the provisions in
current § 1.555(g)(4)(ii). However,
proposed § 1.561(1)(3) would delete the

option that a requester may demonstrate
that a fee owed has been paid in order
to allow VA to process the request. In
our experience, the circumstances under
which fee issues arise do not concern a
requester who has already paid the fee.
Typically, unresolved fee issues occur
in the context of a fee that has not been
paid. In order to address the typical
situations in this regard, we propose the
deletion of the language above as
unnecessary.

Proposed § 1.561(1)(4) would add a
provision that if a requester has a
history of prompt payment, the FOIA
Officer may accept assurance of full
payment from the requester rather than
require an advance payment.

Proposed § 1.561(1)(5) would restate
current § 1.555(g)(4)(iii) with no
substantive change.

Proposed § 1.561(m) would replace
and restate current § 1.555(b)(4).
Proposed § 1.561(m) would make no
substantive change to current
§1.555(b)(4).

Proposed §1.561(n)(1) would add
language regarding the waiver or
reduction of fees in general. It would
direct the requester’s attention to the
requirements for fee waiver requests,
and would require that the requester
submit adequate justification for the fee
waiver request and advise that without
adequate justification, the waiver
request will be denied. Proposed
§1.561(n)(1) also would provide the
opportunity for the FOIA Officer to
request additional information from the
requester regarding the fee waiver
request and close the file on the records
request if VA does not receive the
requested information within 10 days.
This provision would advise the
requester that it is important to submit
adequate justification for the fee waiver
request, which would avoid delay and
fee waiver denials based simply on lack
of adequate data. It would also provide
for consistency in the administrative
decision-making process by establishing
a firm deadline for the submission of
additional support. These provisions
essentially would create a more efficient
fee waiver request process, which
would benefit both VA in its
administration of the FOIA and
requesters seeking records. In addition,
proposed § 1.561(n)(1) would prescribe
that fee waiver requests are determined
on a case-by-case basis. This provision
would clarify that each request for a fee
waiver will be analyzed in its own right.
A requester’s history of having received
a fee waiver in the past would have no
bearing on future requests. We believe
that this provision will also provide for
greater administrative consistency in
addressing fee waiver requests.
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Proposed § 1.561(n)(2) through (4)
would replace and restate the provisions
of current § 1.555(f)(2). No substantive
changes would be made in the
provisions regarding the requirements to
receive a fee waiver. Proposed
§1.561(n)(2) through (4) would also add
clarifying language to each criterion
considered in a fee waiver
determination. The proposed rule
would expand the fee waiver
information provided in VA’s
regulations and should be helpful to
requesters seeking waivers.

Proposed §1.561(n)(5) would add a
provision that if some of the records
being released in response to a request
meet the criteria for a fee waiver, then
the assessment of a fee would be waived
with regard to that portion of the
records. This provision is administrative
in nature and would advise requesters
that it is possible to be provided a
partial fee waiver. We intend that this
provision would provide requesters as
much information as possible regarding
the parameters of fee waivers.

Proposed § 1.561(n)(6) is an
administrative provision that requires
requesters to provide the information
requested by VA and provides notice
regarding the administrative factors that
enter into a component’s fee waiver
determination. It underscores that the
component has some degree of
discretion to consider such factors with
regard to fee waiver requests. We
believe that this addition would provide
requesters with a more comprehensive
understanding of the fee waiver process.

Proposed § 1.561(n)(7) would replace
and restate current § 1.555(f)(4)
regarding appeals from adverse fee
waiver determinations. Proposed
§1.561(n)(7) makes no substantive
change to the provision.

Proposed §1.561(n)(8) would add a
provision that when considering a fee
waiver request, VA may require proof of
identity. This provision would provide
flexibility for components addressing
fee waiver requests by allowing them to
ensure that the proper party is providing
the necessary information. This is an
administrative provision and is
intended to provide components with
the flexibility to exercise options such
as verification of identity in appropriate
cases.

1.562 Other Rights and Services

Proposed § 1.562 would add a
provision to advise requesters that
nothing in this section shall be
construed to entitle an individual to
information to which the individual
would not be entitled under the FOIA.
This provision is an administrative
addition, intended to underscore that

these regulations govern release of
information under the FOIA and should
be construed in that context only.

Changes to 38 CFR Part 2

2.6 Secretary’s Delegations of
Authority to Certain Officials (38 U.S.C.
512)

Proposed § 2.6(e)(10) would add the
Assistant General Counsel that has
jurisdiction over FOIA matters to the list
of those individuals authorized to make
final Departmental decisions on appeals
under the FOIA, the Privacy Act, and 38
U.S.C. 5701, 5705, and 7332. This
proposed amendment would allow for
greater flexibility in addressing and
processing appeals under the FOIA. At
a time when requests and appeals filed
under various confidentiality statutes
are expanding, additional signature
authority would enable VA to process
more appeals and expedite the appeals
process.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

The Regulatory Flexibility Act

The Secretary of Veterans Affairs
hereby certifies this proposed rule
would not have a significant economic
impact on a substantial number of small
entities as they are defined in the
Regulatory Flexibility Act, 5 U.S.C. 601—
612. This proposed rule generally
pertains to requests for information
submitted by individuals. Further, it
would be extremely rare, if ever, that a
request for information by a small entity
would have a significant impact on the
business of the small entity. Therefore,
pursuant to 5 U.S.C. 605(b), this
proposed rule is exempt from the initial
and final regulatory flexibility analyses
requirements of sections 603 and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,

jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this proposed rule have
been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This proposed rule would have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

There is no Catalog of Federal
Domestic Assistance number for the
program affected by this proposed rule.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on September 9, 2010, for
publication.

List of Subjects
38 CFR Part 1

Administrative practice and
procedure, Archives and records,
Cemeteries, Claims, Courts, Crime,
Flags, Freedom of information,
Government contracts, Government
employees, Government property,
Infants and children, Inventions and
patents, Parking, Penalties, Privacy,
Reporting and recordkeeping
requirements, Seals and insignia,
Security measures, Wages.
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38 CFR Part 2

Authority delegations (Government
agencies).

Dated: October 4, 2010.
Robert C. McFetridge,
Director, Regulation Policy and Management,

Office of the General Counsel, Department
of Veterans Affairs.

For the reasons stated in the
preamble, VA proposes to amend 38
CFR parts 1 and 2 as follows:

PART 1—GENERAL PROVISIONS

1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), and as noted
in specific sections.

2. In Part 1, revise the undesignated
center heading immediately preceding
§1.550 to read as follows:

Procedures for Disclosure of Records
Under the Freedom of Information Act

2a. In Part 1, following the newly
revised undesignated center heading
remove the Note and authority citation
preceding § 1.550.

3. Revise §1.550 to read as follows:

§1.550 Purpose.

(a) Sections 1.550 through 1.562
contain the rules followed by VA in
processing requests for records under
the Freedom of Information Act (FOIA),
5 U.S.C. 552. These regulations should
be read together with the FOIA, which
provides the underlying legal basis for
the regulations and other information
regarding requests for records in the
custody of a Federal agency.
Information routinely provided to the
public (press releases, for example) may
be provided without following these
sections. In addition, as a matter of
policy, VA may make discretionary
releases of records or information
exempt from disclosure under the FOIA
when permitted to do so in accordance
with current law and governmental
policy.

(b) Requests for records about an
individual protected by the Privacy Act,
5 U.S.C. 5524, including one’s own
records and records that pertain to an
individual and that may be sensitive,
will be processed under the FOIA and
the Privacy Act. In addition to the
following FOIA regulations, see §§1.575
through 1.584 for regulations applicable
to Privacy Act records.

(c) Requests for records relating to a
claim administered by VA pursuant to
38 U.S.C. 5701 will be processed under
the FOIA and 38 U.S.C. 5701. In
addition to the following FOIA
regulations, see §§ 1.500 through 1.527

for regulations implementing 38 U.S.C.
5701.

(d) Requests for records relating to
healthcare quality assurance reviews
pursuant to 38 U.S.C. 5705 will be
processed under the FOIA and 38 U.S.C.
5705. In addition to the following FOIA
regulations, see 38 CFR 17.500 through
17.511 for regulations implementing 38
U.S.C. 5705.

(e) Requests for records relating to
treatment for the conditions specified in
38 U.S.C. 7332, such as drug abuse,
alcoholism or alcohol abuse, infections
with the Human Immunodeficiency
Virus (HIV), or sickle cell anemia, will
be processed under the FOIA and 38
U.S.C. 7332. In addition to the following
FOIA regulations, see §§1.460 through
1.499 of this part for regulations
implementing 38 U.S.C. 7332.

Authority: Sections 1.550 to 1.562 issued
under 72 Stat. 1114; 38 U.S.C. 501, 552, 552a,
5701, 5705, 7332.

4. Add §1.551 to read as follows:

§1.551 Definitions.

As used in §§ 1.550 through 1.562, the
following definitions apply:

Agency means any executive
department, military department,
government corporation, government
controlled corporation, or other
establishment in the executive branch of
the Federal government, or independent
regulatory entity.

Appeal means a requester’s written
disagreement with an adverse
determination under the FOIA.

Beneficiary means a veteran or other
individual who has received benefits
(including medical benefits) or has
applied for benefits pursuant to title 38,
United States Code.

Benefits records means an
individual’s records, which pertain to
programs under any of the benefits laws
administered by the Secretary of
Veterans Affairs.

Business day means the time during
which typical Federal government
offices are open for normal business. It
does not include Saturdays, Sundays, or
Federal legal public holidays. The term
“day” means business day unless
otherwise specified.

Business information means
confidential or privileged commercial or
financial information obtained by VA
from a submitter that may be protected
from disclosure under Exemption 4 of
the FOIA, 5 U.S.C. 552(b)(4).

Component means each distinct VA
entity, including Administrations, staff
offices, services, or facilities.

Expedited processing means giving a
FOIA request priority for processing
ahead of other pending requests because

VA has determined that the requester
has shown an exceptional need or
urgency for the records as provided in
these regulations.

Fees. For fees and fee-related
definitions, see § 1.561(b).

FOIA Officer means the individual
within a VA component whose
responsibilities include addressing and
granting or denying requests for records
under the FOIA.

Perfected request means a written
FOIA request that meets the
requirements set forth in § 1.554 of this
part and for which there are no
remaining issues about the payment of
applicable fees or any other matter that
requires resolution prior to processing.

Reading room means space made
available, as needed, in VA components
where records are available for review
pursuant to 5 U.S.C. 552(a)(2).
Ordinarily, the VA component
providing a public reading room space
will be the component that maintains
the record.

Record means a document, a portion
of a document, and information
contained within a document, and can
include information derived from a
document or a database. Such
documents may be maintained in paper,
electronic, and other forms, but do not
include objects, such as tissue slides,
blood samples, or computer hardware.

Request means a demand for records
under the FOIA as described below. The
term request includes any action
emanating from the initial demand for
records, including an appeal related to
the initial demand.

Requester means, generally, any
individual, partnership, corporation,
association, or foreign or state or local
government, which has made a demand
to see or receive a copy of an agency
record.

Sensitive medical or mental health
records mean documents containing
information that, with a reasonable
degree of medical certainty, are likely to
have a serious adverse effect on an
individual’s mental or physical health if
revealed to him or her.

Submitter means any person or entity
(including corporations, state, local and
tribal governments and foreign
governments) from whom VA obtains
trade secrets or confidential commercial
or financial information either directly
or indirectly.

VA means the Department of Veterans
Affairs.

VA Central Office (VACO) means the
headquarters of the Department of
Veterans Affairs. The mailing address is
810 Vermont Avenue, NW.,
Washington, DC 20420.
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Written or in writing means
communications such as letters,
photocopies of letters, electronic mail,
and facsimiles (faxes), and does not
include any form of oral
communication.

5. Revise §§1.552 and 1.553 to read
as follows:

§1.552 General provisions.

(a) Additional information. The
following Internet link will provide
access to VA’s information that is
electronically available under the FOIA:
http://www.foia.va.gov/.

(b) Public Liaisons. VA has made
available to the requester FOIA Public
Liaisons to assist in the resolution of
disputes between the agency and the
requester. Contact information for VA’s
FOIA Public Liaisons can be found on
VA’s FOIA homepage. See § 1.552(a) for
the pertinent Internet address.

(c) FOIA Annual Report. Under 5
U.S.C. 552(e), VA is required to prepare
an annual report regarding its FOIA
activities. The report includes
information about FOIA requests and
appeals. Copies of VA’s annual FOIA
report may be obtained from the
Department’s Chief FOIA Officer or by
visiting VA’s FOIA Web site. See
§ 1.552(a) for the pertinent Internet
address.

§1.553 Public reading rooms.

(a) VA maintains a public reading
room electronically at its FOIA home
page on the Internet, which contains the
records that the FOIA requires to be
regularly made available for public
inspection and copying. See § 1.552(a)
for the pertinent Internet address. Each
VA component is responsible for
determining which of its records are
required to be made available and for
making its records available
electronically. VA also makes available
for public inspection and copying
current subject-matter indices of its
reading room records that are available
electronically. Each index shall be
updated regularly, at least quarterly,
with respect to newly included records.

(b) VA may delete some of the
information in the records that it is
making publicly available. Information
in a public reading room record will be
redacted, for example, if its release
would be a clearly unwarranted
invasion of an individual’s personal
privacy.

(c) Some VA components may also
maintain physical public reading rooms.
Information regarding these components
and their contact information is
available on VA’s FOIA home page on
the Internet. See § 1.552(a) for the
pertinent Internet address. If you do not

have access to the Internet and wish to
obtain information regarding publicly
available information or components
that have a physical reading room, you
may write the Department’s Chief FOIA
Officer at the following address:
Department of Veterans Affairs, FOIA
Service (005R1C), 810 Vermont Avenue,
NW., Washington, DC 20420.

§1.553a [Removed]

6. Remove §1.553a.
7. Revise § 1.554 to read as follows:

§1.554 Requirements for making requests.

(a) Requests by letter and facsimile
(fax). The FOIA request must be in
writing. VA accepts facsimiles (faxes) as
written FOIA requests. If the request
concerns documents protected by
records to which another confidentiality
statute applies, the request must contain
an image of the requester’s handwritten
signature. To make a request for VA
records, write directly to the FOIA
Officer for the VA component that
maintains the records. If requesting
records from a particular medical
facility or regional office, for example,
the request should be sent to the FOIA
Office at the address listed for that
component. If seeking records from a
component within VA’s Central Office,
the request should be sent to the Central
Office address of the FOIA Office listed
for that component. A list of FOIA
contacts is available on the Internet. A
legible return address must be included
with your FOIA request; you may wish
to include other contact information as
well, such as a telephone number and
an electronic mail (e-mail) address. If
you are not sure where to send your
request, you should seek assistance from
the FOIA Contact for the office that you
believe manages the programs whose
records you are requesting or send the
request to the Director, FOIA Service
(005R1C), 810 Vermont Avenue, NW.,
Washington, DC 20420, who will refer it
for action to the FOIA contact at the
appropriate component. For the
quickest possible handling, the request
letter and the envelope of any FOIA
request should be marked “Freedom of
Information Act Request.” You may find
it helpful to refer to VA’s FOIA home
page on the Internet when making your
request; available reference material
includes VA’s FOIA Reference Guide
and the text of the FOIA. See §1.552(a)
for the pertinent Internet address.

(b) Requests by e-mail. VA will accept
an e-mail request. If the request
concerns documents protected by
records to which another confidentiality
statute applies, the email transmission
must contain an image of the requester’s
handwritten signature, such as an

attachment that shows the individual’s
handwritten signature. In order to
assure prompt processing, e-mail FOIA
requests must be sent to official VA
FOIA mailboxes established for the
purpose of receiving FOIA requests. An
e-mail FOIA request that is sent to an
individual VA employee’s mailbox, or
to any other entity, will not be
considered a perfected FOIA request.
Mailbox addresses designated to receive
e-mail FOIA requests are available on
VA’s FOIA home page. See § 1.552(a) for
the pertinent Internet address.

(c) Making a request for another
individual’s records. If you are
requesting records about another
individual, it will be helpful under
certain circumstances to provide proof
that you are authorized to obtain the
records, such as a legally sufficient prior
written authorization for the release of
information signed by that individual,
proof that the individual is deceased
(e.g., a copy of a death certificate), or
proof that the requester is the
authorized representative of the
individual or the individual’s estate.
This information will assist in
determining whether and to what degree
the records may be released.

(d) Description of records sought. (1)
You must describe the records that you
seek in enough detail to allow VA
personnel to locate them with a
reasonable amount of effort. To the
extent possible, you should include
specific information about each record
sought, such as the date, title or name,
author, recipient, and subject matter of
the document. Generally, the more
information you provide about the
record you are seeking, the more likely
VA personnel will be able to locate any
responsive records. Wide-ranging
requests that lack specificity, or contain
descriptions of very general subject
matters, with no description of specific
records, may be considered “not
reasonably described” and thus not
subject to further processing.

(2) Requests for voluminous amounts
of records may be placed in a complex
track of a multitrack processing system
pursuant to § 1.556(b); such requests
also may meet the criteria for “unusual
circumstances,” which are processed in
accordance with § 1.556(c) and may
require more than twenty (20) business
days to process despite the agency’s
exercise of due diligence.

(3) If the FOIA Officer determines that
your request does not reasonably
describe the records sought, the FOIA
Officer will tell you why the request is
insufficient. The FOIA Officer will also
provide an opportunity to discuss your
request by documented telephonic
communication or written
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correspondence in order to modify it to
meet the requirements of this section
and place your request into a more
expedient track.

(4) The time limit for VA to process
your FOIA request will not start it
determines that you have reasonably
described the records that you seek in
the FOIA request. If VA seeks additional
clarification regarding your request and
does not receive your written response
within thirty (30) calendar days of the
date of its communication with you, VA
will conclude that you are no longer
interested in pursuing your request and
will close its files on your request.

(e) Agreement to pay fees. The time
limit for processing your request will be
tolled while any fee issue is unresolved.
If the FOIA Officer anticipates that the
fees for processing your request will
exceed the amount that you that you
have stated that you are willing to pay
or will amount to more than $25.00 or
the amount set by OMB fee guidelines,
whichever is higher, the FOIA Officer
will notify you. In such cases, the FOIA
Officer may require you to agree in
writing to pay the estimated fee. In
addition, if the estimated fee amount
exceeds $250.00 or you previously have
failed to pay a FOIA fee in a timely
manner, the FOIA Officer may require
you to pay the FOIA fee in advance,
before beginning to process your FOIA
request. If the FOIA Officer does not
receive your written response within ten
(10) business days of the date of the
FOIA Officer’s communication with
you, she or he will conclude that you
are no longer interested in pursuing
your request and will close your
request. If you request a fee waiver
under § 1.561, you nonetheless may
state your willingness to pay a fee up to
an identified amount in the event that
the fee waiver is denied; this will allow
the component to process your FOIA
request while considering your fee
waiver request. If you are required to
pay a fee in advance, and you paid the
fee, and if VA later determines that you
overpaid or that you are entitled to a full
or partial fee waiver, a refund will be
made. (For more information on the
collection of fees under the FOIA, see
§1.561.)

(f) You must meet all of the
requirements of this section in order for
your request to be perfected.

§1.554a [Removed]

8. Remove §1.554a.

9. Revise §§1.555 through 1.557 to
read as follows:

§1.555 Responsibility for responding to
requests.

(a) General. Except as stated in
paragraphs (c) and (d) of this section,
the FOIA Officer of the component that
first receives a request for records is
responsible for either processing the
request or referring it to the designated
FOIA Officer for the appropriate
component. Offices within the
component that is responsible for
processing the FOIA request shall
provide the FOIA Officer all documents
responsive to the request that are in
their possession as of the date the search
for responsive records begins.

(b) Authority to grant or deny
requests. Each component shall
designate a FOIA Officer who is
responsible for making determinations
pursuant to the FOIA.

(c) Consultations and referrals. When
a component receives a request for a
record, the FOIA Officer shall determine
whether the request would be more
properly addressed by another
component of VA or by another entity
within the Federal government. If the
FOIA Officer of the component that
receives the request determines that the
component is best able to address the
request, then the component shall do so.
If the FOIA Officer determines that the
component that receives the FOIA
request is not best able to process the
request, then she or he shall:

(1) Process the request after
consulting with the component or
agency best able to determine whether
to disclose the record and with any
other component or agency that has a
substantial interest in it; or

(2) Refer the request for the record
and the responsibility for responding to
that request to the VA component or
Federal agency best able to address the
request. Ordinarily, VA will presume
that the component or agency that
created the record is best able to
determine whether to disclose it.

(d) Classified information. The FOIA
Officer will refer requests for records
containing classified information to the
component or agency that classified the
information for processing.

(e) Notice of referral. Whenever a
FOIA Officer refers all or part of a
request and responsibility for processing
the request to another component or
agency, the FOIA Officer will notify the
requester in writing of the referral and
provide the requester the name and
contact information of the entity to
which the request has been referred,
after consulting with the entity to which
the request is to be referred to ensure
that the request is being referred to the
correct entity. If only part of the request
was referred, the FOIA Officer will

inform the requester and identify the
referred part at the time of the referral
or in the final response.

§1.556 Timing of responses to requests.

(a) General. Components ordinarily
shall respond to requests according to
their order of receipt and within the
time frames established under the FOIA.

(b) Multitrack processing. (1) VA will
use two processing tracks to distinguish
between the complexity of a request for
records: Simple and complex, based
upon the amount of work and/or time
needed to process the request, including
consideration of the number of pages
involved.

(2) The FOIA Officer shall advise the
requester of the track into which the
request has been placed and of the
criteria of the faster track. The FOIA
Officer will provide requesters in the
slower track the opportunity to limit the
scope of their requests in order to
qualify for processing in the faster track.
The FOIA Officer may contact the
requester either by telephone or in
writing, whichever the FOIA Officer
determines is most efficient and
expeditious; telephonic communication
will be documented.

(c) Unusual circumstances. (1) FOIA
Officers may encounter “unusual
circumstances,” where it is not possible
to meet the statutory time limits for
processing the request. In such cases,
the FOIA Officer will extend the twenty
(20)-business day time limit for ten (10)
more business days and notify the
requester in writing of the unusual
circumstances and of the date by which
it expects to complete processing of the
request. Where the extension is for more
than ten (10) business days, the FOIA
Officer will provide the requester with
an opportunity to either modify the
request so that it may be processed
within the time limits or to arrange an
alternative time period with the FOIA
Officer for processing the request or a
modified request. Unusual
circumstances consist of the following:

(i) The need to search for and collect
the requested records from field
facilities or other components other
than the office processing the request;

(ii) The need to search for, collect and
examine a voluminous amount of
separate and distinct records that are the
subject of a single request; or

(iii) The need for consultation with
two or more components or another
agency having a substantial interest in
the subject matter of a request.

(2) Where the FOIA Officer reasonably
believes that certain requests from the
same requester, or a group of requesters
acting in concert, actually constitute the
same request that would otherwise
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satisfy the unusual circumstances
specified in this paragraph, and the
requests involve clearly related matters,
the FOIA Officer may aggregate those
requests. Multiple requests involving
unrelated matters will not be aggregated.

(d) Expedited processing. (1) Requests
will be processed out of the order in
which they were received by the
component responsible for processing
the FOIA request and given expedited
treatment when VA determines that
there is a compelling need to process
the FOIA request promptly and out of
order. A compelling need exists when
VA determines that:

(i) The failure to obtain the requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual;

(ii) There is an urgency to inform the
public concerning actual or alleged
Federal government activity, if the
request is made by a person primarily
engaged in disseminating information;

(ii1) In the discretion of the FOIA
Officer, the regulations warrant such
treatment; or

(iv) Where there is widespread and
exceptional interest in which possible
questions exist about the government’s
integrity which affect public confidence.

(2) A requester who is seeking
expedited processing must submit a
statement, certified to be true to the best
of that person’s knowledge and belief,
providing a detailed basis for how there
is a compelling need. VA may waive the
requirement for certification of the
statement of compelling need as a
matter of administrative discretion.

(3) Within ten (10) calendar days of its
receipt of a request for expedited
processing, the FOIA Officer shall
determine whether to grant the request
and will provide the requester written
notice of the decision. If the FOIA
Officer grants a request for expedited
processing, the FOIA Officer shall give
the request priority and process it as
soon as practicable. If the FOIA Officer
denies the request for expedited
processing, the requester may appeal the
denial, which appeal shall be addressed
expeditiously.

§1.557 Responses to requests.

(a) Acknowledgement of requests.
When a request for records is received
by a component designated to receive
requests, the component’s FOIA Officer
will assign a request number for future
reference and send the requester a
written acknowledgement of receipt.

(b) Processing of requests. Upon
receipt of a perfected request by the
appropriate component, the FOIA
Officer will make a reasonable effort to

search for records responsive to the
request. The FOIA Officer ordinarily
will include as responsive those records
in its possession and control as of the
date the search for responsive records
began. This includes searching for
records in electronic form or format,
unless to do so would interfere
significantly with the agency’s
automated information systems. If fees
for processing the request are due under
§1.561, the FOIA Officer shall inform
the requester of the amount of the fee as
provided in § 1.554(e) and § 1.561.
Where a FOIA Officer grants the request
in part, the FOIA shall mark, redact, or
annotate the records to be released to
show the amount of information deleted
and the exemption under which the
deletion is made unless doing so would
harm an interest protected by an
applicable exemption. The location of
the information deleted also will be
indicated on the record, if technically
feasible. The FOIA Officer will also
provide the records in the form or
format requested by the individual, if
readily reproducible in that form or
format.

(c) Time limits for processing
requests. Ordinarily, a component will
have twenty (20) business days from the
date of VA’s receipt of the request to
make a determination whether to grant
a request in its entirety, grant in part, or
deny a request in its entirety. If the
request must be referred to another
component, it will be referred as quickly
as possible, but no later than ten (10)
business days after the referring office
receives the FOIA request.

(d) Adverse determinations of
requests. Whenever a component makes
an adverse determination denying a
request in any respect, the component
FOIA Officer shall promptly notify the
requester of the adverse determination
in writing. Adverse determinations
include the following: A determination
to withhold a requested record in whole
or in part; a determination that the
requested record does not exist or
cannot be located; a determination that
a record is not readily reproducible in
the form or format sought by the
requester; a determination that what has
been sought is not a record subject to
the FOIA; a determination on any
disputed fee matter, including the
denial of a fee waiver; and a denial of
a request for expedited treatment. The
adverse determination notice must be
signed by the component head or the
component’s FOIA Officer, and will
include the following:

(1) The name and title or position of
the person responsible for the adverse
determination;

(2) A brief statement of the reason(s)
for the denial, including any FOIA
exemptions applied by the FOIA Officer
in denying the request;

(3) The amount of information
withheld in number of pages or other
reasonable form of estimation; an
estimate is not necessary if the volume
is indicated on redacted pages disclosed
in part or if providing an estimate
would harm an interest provided by an
applicable exemption; and

(4) Notice that the requester may
appeal the adverse determination and a
description of the requirements for an
appeal under § 1.559 of this part.

10. Add §§1.558 through 1.562 to
read as follows:

* * * * *

Sec.

1.558 Business information.

1.559 Appeals.

1.560 Maintenance and preservation of

records.
1.561 Fees.
1.562 Other rights and services.
* * * * *

§1.558 Business information.

(a) General. Business information
received by VA from a submitter will be
considered under the FOIA pursuant to
this section and in accordance with the
requirements set forth in § 1.557 of this
part.

(b) Designation of business
information. A submitter of business
information may designate that specific
records or portions of records submitted
are business information, at the time of
submission or within a reasonable time
thereafter. The submitter must use good
faith efforts in designating records that
the submitter claims could be expected
to cause substantial competitive harm
and thus warrant protection under
Exemption 4 of the FOIA, 5 U.S.C.
552(b)(4). The submitter may mark the
record submission as confidential or use
the words “business information” or
describe the specific records that
contain business information. Such
designation will be considered, but will
not control, the FOIA Officer’s decision
on disclosing the material. A
designation will remain in effect for a
period of not more than 10 years after
receipt by VA, unless the submitter
provides acceptable justification for a
longer period. A submitter may
designate a shorter period by including
an expiration date.

(c) Notices to submitters. (1) The
FOIA Officer shall promptly notify a
submitter in writing of a FOIA request
seeking the submitter’s business
information whenever the FOIA Officer
has reason to believe that the
information may be protected under
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FOIA Exemption 4, 5 U.S.C. 552(b)(4),
regarding business information. The
written notice will provide the
submitter an opportunity to object to
disclosure of any specified portion of
the records within the time period
specified in the notice. The notice will
either describe in detail the business
information requested (e.g., an entire
contract identified by a unique number)
or shall provide copies of the requested
record(s) or record portions containing
the business information. When
notification of a voluminous number of
submitters is required, the FOIA Officer
may notify the submitters by posting or
publishing the notice in a place
reasonably likely to accomplish
notification.

(2) If the FOIA Officer determines to
release business information over the
objection(s) of a submitter, the FOIA
Officer will notify the submitter
pursuant to paragraph (e) of this section.

(3) Whenever the FOIA Officer
notifies a requester of a final decision,
the FOIA Officer will also notify the
submitter by separate correspondence.
This notification may be contained in
VA’s FOIA decision.

(4) Exceptions to this notice provision
are contained in paragraph (f) of this
section.

(d) Opportunity to object to
disclosure. When notification to a
submitter is made pursuant to paragraph
(c)(1) of this section, the submitter may
object to the disclosure of any specified
portion(s) of the record(s). The
submitter’s objection(s) must be in
writing, addressed to the FOIA Officer,
and must be received by the reasonable
date specified in the FOIA Officer’s
notice in order for VA to consider such
objections. If the submitter has any
objection to disclosure of the record(s)
requested, or any specified portion(s)
thereof, the submitter must identify the
specific record(s) or portion(s) of
records for which objection(s) are made.
The objection will specify in detail all
grounds for withholding any record(s)
or portion(s) of the record(s) upon
which disclosure is opposed under any
exemption of the FOIA. In particular, if
the submitter is asserting that the record
is protected under Exemption 4, 5
U.S.C. 552(b)(4), it must show why the
information is a trade secret or
commercial or financial information
that is privileged or confidential. The
submitter must explain in detail how
and why disclosure of the specified
records would likely cause substantial
competitive harm in the case of a
required submission or state whether
the records would customarily be
disclosed by the submitter upon a
request from the public in the case of a

voluntary submission. The submitter’s
objections must be contained within a
single written response; oral responses
or subsequent, multiple responses
generally will not be considered. If a
submitter does not respond to the notice
described in paragraph (c)(1) of this
section within the specified time limit,
the submitter will be considered to have
no objection to disclosure of the
information.

(e) Consideration of objection(s) and
notice of intent to disclose. The FOIA
Officer will consider all pertinent
factors, including but not limited to a
submitter’s timely objection(s) to
disclosure and the specific grounds
provided by the submitter for non-
disclosure in deciding whether to
disclose business information.
Information provided by the submitter
after the specified time limit and after
the component has made its disclosure
decision generally will not be
considered. In addition to meeting the
requirements of § 1.557, when a FOIA
Officer decides to disclose business
information over the objection of a
submitter, the FOIA Officer will provide
the submitter with written notice, which
includes:

(1) A statement of the reason(s) why
each of the submitter’s disclosure
objections were not sustained;

(2) A description of the business
information to be disclosed; and

(3) A specified disclosure date of not
less than ten (10) days from the date of
the notice (to allow the submitter time
to take necessary legal action).

(f) Exceptions to notice requirements.
The notice requirements set forth in
paragraphs (c) and (g) of this section
will not apply if:

(1) The FOIA Officer determines that
the information should not be disclosed;

(2) The information lawfully has been
published or has been officially made
available to the public; or

(3) Disclosure of the information is
required by statute, other than the FOIA,
or by a regulation issued in accordance
with the requirements of Executive
Order 12600 or any other Executive
Order.

(g) Notice to requesters. When VA
receives a request for records that may
contain confidential commercial
information protected by FOIA
Exemption 4,5 U.S.C. 552(b)(4),
regarding business information, the
requester will be notified that the
request is being processed under the
provisions of this regulation and, as a
consequence, there may be a delay in
receiving a response. The notice to the
requester will not include any of the
specific information contained in the
records being requested.

§1.559 Appeals.

(a) Informal resolution prior to
appeal. Before filing an appeal, you may
wish to communicate with the contact
person listed in the FOIA response or
the component’s FOIA Officer to see if
the issue can be resolved informally.
Informal resolution of your concerns
may be appropriate, for example, where
the agency has not responded to your
request or where you believe the search
conducted was not adequate; in this
example, additional information may
assist in resolving the matter.

(b) How to file and address a written
appeal. You may appeal an adverse
determination denying your request, in
any respect, to the VA Office of the
General Counsel (024), 810 Vermont
Avenue, NW., Washington, DC, 20420.
Any appeals concerning any Office of
Inspector General records should be
referred to the VA Office of Inspector
General, Office of Counselor (50), 810
Vermont Avenue, NW., Washington, DC
20420. The FOIA appeal must be in
writing. VA accepts facsimiles (faxes) as
written FOIA appeals. If the appeal
concerns documents protected by
records to which another confidentiality
statute applies, the appeal must contain
an image of the requester’s handwritten
signature, such as an attachment that
shows the individual’s handwritten
signature. Information regarding where
to fax your FOIA appeal is available on
VA’s FOIA home page on the Internet.
See §1.552(a) for the pertinent Internet
address. A legible return address must
be included with your FOIA appeal; you
may include other contact information
as well, such as a telephone number and
an electronic mail (e-mail) address.

(c) How to file an e-mail appeal. VA
will accept a FOIA appeal by e-mail. If
the request concerns documents
protected by records to which another
confidentiality statute applies, the email
transmission must contain an image of
the requester’s handwritten signature,
such as an attachment that shows the
individual’s handwritten signature. In
order to assure prompt processing, e-
mail FOIA appeals must be sent to
official VA FOIA mailboxes established
for the purpose of receiving FOIA
appeals; an e-mail FOIA appeal that is
sent to an individual VA employee’s
mailbox, or to any other entity, will not
be considered a perfected FOIA appeal.
Mailbox addresses designated to receive
e-mail FOIA appeals are available on
VA’s FOIA home page. See § 1.552(a) for
the pertinent Internet address.

(d) Time limits and content of appeal.
Your appeal to the VA OGC (024), or VA
Office of Inspector General (50), as
appropriate, must be postmarked no
later than sixty (60) calendar days of the
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date of the adverse determination. Your
appeal must clearly identify the
determination that you are appealing,
including any assigned request number.
Other information should also be
included, such as the name of the FOIA
officer, the address of the component,
the date of component’s determination,
if any, and the precise subject matter of
your appeal. If you are appealing only

a portion of the component’s
determination, you must specify which
part of the determination you are
appealing. You should include copies of
your request and VA’s response, if any.
An appeal is not perfected until VA
either receives the information
identified above or the appeal is
otherwise sufficiently defined. Appeals
should be marked “Freedom of
Information Act Appeal.” The General
Counsel, Deputy General Counsel, or
Assistant General Counsel with
jurisdiction over information disclosure
matters (024) will act on behalf of the
Secretary on all appeals under this
section, except those pertaining to the
Office of Inspector General. The
designated official in the Office of
Inspector General will act on all appeals
pertaining to Office of Inspector General
records. A determination by the General
Counsel, Deputy General Counsel, or
Assistant General Counsel, or
designated official within the Office of
Inspector General, will be the final VA
action.

(e) Responses to appeals. The Office
of the General Counsel or the Office of
Inspector General, as appropriate, will
provide you a decision on your appeal
in writing that includes a brief
statement of the reasons for its
determination, including, if applicable,
any FOIA exemptions applied.

(f) Court review. You must first appeal
the adverse determination in accordance
with this section before seeking review
by a court.

§1.560 Maintenance and preservation of
records.

(a) Each component will preserve all
correspondence pertaining to FOIA
requests as well as copies of pertinent
records, until disposition is authorized
under title 44, U.S.C., or the National
Archives and Records Administration’s
General Records Schedule 14.

(b) The FOIA Officer must maintain
copies of records that are the subject of
a pending request, appeal, or lawsuit
under the FOIA. A copy of all records
shall be provided promptly to the Office
of the General Counsel upon request.

§1.561 Fees.

(a) General. Components will charge
for processing requests under the FOIA

in accordance with paragraph (c) of this
section, except where fees are limited
under paragraph (e) of this section or
where a waiver or reduction of fees is
granted under paragraph (n) of this
section. The FOIA Officer will collect
all applicable fees before releasing
copies of requested records to a
requester. Requesters must pay fees by
check or money order made payable to
the Treasury of the United States. Note
that fees associated with requests from
VA beneficiaries, applicants for VA
benefits, or other individuals, for
records retrievable by their names or
individual identifiers processed under
38 U.S.C. 5701 (records associated with
claims for benefits) and 5 U.S.C. 552a
(the Privacy Act), will be assessed fees
in accordance with the applicable
regulatory fee provisions relating to VA
benefits and VA Privacy Act records.

(b) Definitions. For purposes of
assessing or determining fees, the
following definitions apply:

(1) All other requests means a request
that does not fit into any of the
categories in this section.

(2) Commercial use request means a
request from or on behalf of one who
seeks information for a use or purpose
that furthers his or her commercial,
trade, or profit interests, to include
furthering those interests through
litigation. To the extent possible, the
FOIA Officer shall determine the use to
which a requester will put the requested
records. When the intended use of the
records is unclear from the request or
when there is reasonable cause to doubt
the use to which the requester will put
the records sought, the FOIA Officer
will provide the requester a reasonable
opportunity to submit further
clarification.

(3) Direct costs mean expenses that
VA incurs in responding to a FOIA
request, including searching for and
duplicating (and in the case of
commercial use requesters, reviewing)
records to respond to a FOIA request.
Direct costs include, for example, the
salary of the employee performing the
work (the basic rate of pay for the
employee, plus 16 percent of that rate to
cover benefits costs) and the cost of
operating duplication machinery. Direct
costs do not include overhead expenses,
such as the costs of space or heating and
lighting of the facility where the records
are kept.

(4) Duplication means making a copy
of a record necessary to respond to a
FOIA request; copies may take the form
of paper, microform, audiovisual
materials or machine readable-
documentation (e.g., magnetic tape or
disk), among others. The copy provided

must be in a form that is reasonably
usable by requesters.

(5) Educational institution means a
pre-school, a public or private
elementary or secondary school, an
institution of undergraduate or graduate
higher education, an institution of
professional education, or an institution
of vocational education, which operates
a program or programs of scholarly
research. To be in this category, the
FOIA Officer must make a
determination that the request is
authorized by and made under the
auspices of a qualifying institution and
that the records are sought to further a
scholarly research goal of the institution
and not the individual goal of the
requester or a commercial goal of the
institution.

(6) Non-commercial scientific
institution means an institution that is
not operated on a “commercial” basis (as
that term is defined in paragraph (b)(2)
of this section) and that is operated
solely for the purpose of conducting
scientific research, the results of which
are not intended to promote any
particular product or industry. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are
sought to further scientific research and
are not sought for a commercial use.

(7) Representative of the news media
means any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. The term news means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations broadcasting to the public at
large and publishers of periodicals (but
only if such entities qualify as
disseminators of “news”) who make
their products available for purchase or
subscription or free distribution to the
general public. These examples are not
all-inclusive. As methods of news
delivery evolve (for example, the
adoption of the electronic dissemination
of newspapers through
telecommunications services), such
alternative media that otherwise meet
the criteria for news media shall be
considered to be news-media entities.
Freelance journalists may be regarded as
working for a news-media entity if they
can demonstrate a solid basis for
expecting publication through that
entity, even though not actually
employed by it. A publication contract
would be the clearest proof, but the
requester’s publication history may also



63136

Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/Proposed Rules

be considered. To be in this category, a
requester must not be seeking the
requested records for a commercial use;
a records request supporting the
requester’s news-dissemination function
shall not be considered to be for a
commercial use.

(8) Review means examining a record
including audiovisual, electronic mail,
data bases, documents and the like in
response to a commercial use request to
determine whether any portion of it is
exempt from disclosure. Review
includes the deletion of exempt material
or other processing necessary to prepare
the record(s) for disclosure. Review time
includes time spent contacting any
submitter and considering or
responding to any objections to
disclosure made by a submitter under
§1.558(d) but does not include time
spent resolving general legal or policy
issues regarding the application of
exemptions. Review costs are
recoverable even if, after review, a
record is not disclosed.

(9) Search means the process of
looking for and retrieving records that
are responsive to a request, including
line-by-line or page-by-page
identification of responsive information
within records. Search also includes
reasonable efforts to locate and retrieve
information from records maintained in
electronic form or format. The
component will conduct searches in the
most efficient and least expensive
manner reasonably possible. For
example, line-by-line searches will not
be conducted when duplicating an
entire document is a less expensive and
quicker method of complying with a
request.

(c) Categories of requesters and fees to
be charged each category.

There are four categories of FOIA
requesters: Commercial use requesters,
educational and non-commercial
scientific institutional requesters,
representatives of the news media, and
all other requesters. Unless a waiver or
reduction of fees is granted under
paragraph (n) of this section or is
limited in accordance with paragraph
(e) of this section, specific levels of fees
will be charged for each category as
follows:

(1) Commercial use requesters.
Subject to the limitations in paragraph
(e) of this section, commercial use
requesters will be charged the full direct
costs of the search, review, and
duplication of records sought.
Commercial use requesters are not
entitled to 2 hours of free search time or
the first 100 pages of reproduced
documents free of charge. The FOIA
Officer may charge a commercial use
requester for time spent searching even

if they do not locate any responsive
record(s) or if they withhold the
record(s) located as entirely exempt
from disclosure.

(2) Educational and non-commercial
scientific institution requesters. Subject
to the limitations in paragraph (e) of this
section, educational and non-
commercial scientific institution
requesters will be charged for the cost
of reproduction only, excluding charges
for the first 100 pages.

(3) Representative of the news media.
Subject to the limitations in paragraph
(e) of this section, representatives of the
news media will be charged for the cost
of reproduction only, excluding charges
for the first 100 pages.

(4) All other requesters. Subject to the
limitations in paragraph (e) of this
section, a requester who does not fit into
any of the categories in this section will
be charged fees to recover the full,
reasonable direct cost of searching for
and reproducing records responsive to a
request, except that the first 2 hours of
search time and the first 100 pages of
reproduction will be furnished without
cost. The FOIA Officer may charge all
other requesters for time spent searching
even if the component does not locate
any responsive record(s) or if they
withhold the record(s) located as
entirely exempt from disclosure.

(d) Fees to be charged. The following
fees will be used when calculating the
fee owed pursuant to a request or
appeal. The fees also apply to making
documents available for public
inspection and copying under § 1.553 of
this part.

(1) Search. (i) Search fees. When a
FOIA Officer determines that a search
fee applies, the fee will be based on the
hourly salary of VA personnel
performing the search, plus 16 percent
of the salary. The type and number of
personnel involved in addressing the
request or appeal depends on the nature
and complexity of the request and
responsive records. Fees are charged in
quarter hour increments.

(ii) Computer search. In cases where
a computer search is required, the
requester will be charged the direct
costs of conducting the search, although
certain requesters (as provided in
paragraph (e)(1) of this section) will be
charged no search fee and certain other
requesters (as provided in paragraph
(e)(4) of this section) will be entitled to
the cost of 2 hours of employee search
time without charge. When a computer
search is required, VA will combine the
hourly cost of operating the computer
with the employee’s salary, plus 16
percent of the salary. When the cost of
the search (including the employee
time, to include the cost of developing

a search methodology, and the cost of
the computer to process a request)
equals the dollar amount of 2 hours of
the salary of the employee performing
the search, VA will begin to assess
charges for a computer search.

(2) Duplication. When a duplication
fee applies, the FOIA Officer will charge
a fee of 15 cents per one-sided page for
a paper photocopy of a record; no more
than one copy will be provided. For
copies produced by computer, such as
tapes and discs, the FOIA Officer will
charge the direct costs of producing the
copy, including employee time. For
other forms of duplication, the FOIA
Officer will charge the direct costs of
that duplication.

(3) Review. When review fees apply,
review fees will be charged at the initial
level of review only, when the
component responsible for processing
the request determines whether an
exemption applies to a record or portion
of a record. For review at the appeal
level, no fee will be charged for an
exemption that has already been applied
and is determined to still apply.
However, record or record portions
withheld under an exemption that is
subsequently determined not to apply
may be reviewed again to determine
whether any other exemption not
previously considered applies; the costs
of that review are chargeable. Review
fees will be charged at the same rates as
those charged for search under
paragraph (d)(1) of this section.

(e) Limitations on charging fees.

(1) No search fee will be charged for
requests by educational institutions,
non-commercial scientific institutions,
or representatives of the news media.

(2) No search or review fee will be
charged for a quarter hour period unless
more than half of that period is required
for search or review.

(3) No search fee (or duplication fee,
when records are not sought for
commercial use and the request is made
by an educational or noncommercial
scientific institution whose purpose is
scholarly or scientific research, or a
representative of the news media) will
be charged in accordance with this
section if the agency fails to comply
with the time limit under § 1.556(a), and
if no unusual or exceptional
circumstances apply to the processing of
the request pursuant to § 1.556(c).
Duplication and search fees may still be
charged to commercial use requesters.
Duplication fees may still be charged for
“all other” requesters.

(4) Except for requesters seeking
records for a commercial use, the
following will be provided without
charge:
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(i) The first 100 pages of duplication
(or the cost equivalent).

(i) The first 2 hours of search time (or
the cost equivalent).

(5) Whenever a total fee calculated
under paragraph (d) of this section is
less than $25.00, no fee will be charged.

(6) VA may provide free copies of

records or free services in response to an

official request from other government
agencies and Congressional offices and
when a component head or designee
determines that doing so will assist in

providing medical care to a VA patient
or will otherwise assist in the
performance of VA’s mission.

(f) The following table summarizes
the chargeable fees for each category of
requester.

Category

Search fees

Review fees Duplication fees

Commercial Use
Educational Institution
Non-Commercial Scientific Institution ...
News Media
All other

(1
(2)
(3)
(4)
(6)

Yes.
Yes
Yes
Yes
Yes

100 pages free).
100 pages free).
100 pages free).
100 pages free).

o~~~ —~

(g) Fee schedule. If it is determined
that a fee will be charged for processing
your FOIA request, VA will charge you
to search for, review, and duplicate the
requested records according to your fee
category (see § 1.561(c)) and the
following fee schedule. In addition, VA
will charge you for any special handling
or services performed in connection
with processing your request and/or
appeal. The following fees will be used
by VA, these fees apply to services
performed in making documents
available for public inspection and
copying under § 1.553 as well. The
duplicating fees also are applicable to

records provided in response to requests
made under the Privacy Act. Fees will
not be charged under either the FOIA or
the Privacy Act where the total amount
of fees for processing the request is
$25.00 or less or where the requester has
met the requirements for a statutory fee
waiver.

(1) Search and review (review applies
to commercial-use requesters only). Fees
are based on the average hourly salary
(base salary plus DC locality payment),
plus 16 percent for benefits, of
employees in the following three
categories. Fees will be increased
annually consistent with

Congressionally approved pay increases.
Fees are charged in quarter-hour
increments.

(i) Clerical—Based on GS-6, Step 5,
pay (all employees at GS—7 and below).
(ii) Professional—Based on GS-11,
Step 7, pay (all employees at GS—8

through GS-12).

(iii) Managerial—Based on GS-14,
Step 2, pay (all employees at GS—13 and
above).

Note: Fees for the current fiscal year are
posted on VA’s FOIA home page (see
§ 1.552(a) for the pertinent Internet address).

(2) Schedule of fees:

Activity

Fees

(i) Duplication of standard size (82" x 11”; 812" x 14”; 11” x 14”) paper records

(i) Duplication of non-paper items (e.g., x-rays), paper records which are not of a
standard size (e.g., architectural drawings/construction plans or EKG tracings),
or other items which do not fall under category (1), in paragraph (c)(1) of this

section.

(iii) Record search by manual (non-automated) methods

(iv) Record search using automated methods, such as by computer
(v) Record review (for Commercial Use Requesters only)

(vi) Other activities, such as: Attesting under seal or certifying that records are
true copies; sending records by special methods; forwarding mail; compiling
and providing special reports, drawings, specifications, statistics, lists, abstracts
or other extracted information; generating computer output; providing files
under court process where the federal government is not a party to, and does

not have an interest in, the litigation.

a search,

used.

$0.15 per page
Direct cost to VA.

Basic hourly salary rate of the employee(s), plus 16 percent
*Note—If a component uses a single class of personnel for

e.g., all clerical or professional, an average rate

for the grades of employees involved in the search may be

Direct cost to perform search.

Basic hourly rate of employees performing review to deter-
mine whether to release records and to prepare them for
release, plus 16 percent.

Direct cost to VA.

(h) Notification of fee estimate or
other fee issues. (1) Threshold for
charging fees: Except for situations
covered by § 1.556(k), VA will not
charge you if the fee is $25.00 or less.

(2) When a FOIA Officer determines
or estimates that the fees to be charged
under this section will amount to more
than $25.00 or the amount set by OMB
fee guidelines, whichever is higher, the
FOIA Officer will notify you in writing
of the actual or estimated amount of the
fees, and ask you to provide written

assurance of the payment of all fees or
fees up to a designated amount, unless
you have indicated a willingness to pay
fees as high as those anticipated. Any
such agreement to pay the fees shall be
memorialized in writing. In addition,
when a requester does not provide
sufficient information upon which VA
can identify a fee category (see
paragraphs (c)(1) through (4) of this
section), or an issue otherwise arises
regarding fee assessment, the FOIA
Officer may seek clarification from the

requester. In either case, the timeline for
responding to the request will be tolled
and no further work will be done on it
until the fee issue has been resolved. If
VA does not receive a written response
from you within ten (10) days after
contacting you regarding a fee issue, it
will assume that you no longer wish to
pursue the request and will close the
file on your request.

(i) Charges for other services. Apart
from the other provisions of this section,
when special service, such as certifying
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that records are true copies or sending
them by other than ordinary mail, is
requested, and the FOIA Officer chooses
to provide such a service as a matter of
administrative discretion, the direct
costs of providing the service ordinarily
will be charged.

(j) Charging interest. The FOIA Officer
may charge interest on any unpaid bill
starting on the 31st day following the
date of billing the requester. Interest
charges will be assessed at the rate
provided in 31 U.S.C. 3717 and will
accrue until payment is received by the
component. Components will follow the
provisions of the Debt Collection Act of
1982 (Pub. L. 97-365, 96 Stat. 1749), as
amended, and its administrative
procedures, including the use of
consumer reporting agencies, collection
agencies, and offset.

(k) Aggregating requests. Whenever a
FOIA Officer reasonably believes that a
requester or group of requesters acting
together is attempting to divide a
request into a series of requests for the
purpose of avoiding fees, the FOIA
Officer may aggregate those requests and
charge accordingly. FOIA Officers may
presume that multiple requests of this
type made within a 30-day period have
been made in order to avoid fees. Where
requests are separated by a longer
period, the FOIA Officer will aggregate
them only where there exists a solid
basis for determining that aggregation is
warranted under all the circumstances
involved. Multiple requests involving
unrelated matters will not be aggregated.

(1) Advance payments. (1) For
requests other than those described in
paragraphs (1)(2) and (1)(3) of this
section, a FOIA Officer shall not require
the requester to make an advance
payment—in other words, a payment
made before work is begun or continued
on a request. Payment owed for work
already completed (i.e., a prepayment
before copies are sent to a requester) is
not an advance payment.

(2) Where a FOIA Officer determines
or estimates that a total fee to be charged
under this section will be more than
$250.00, it may require the requester to
make an advance payment of an amount
up to the amount of the entire
anticipated fee before beginning to
process the request.

(3) Where a requester has previously
failed to pay a properly charged FOIA
fee to any component within thirty (30)
days of the date of billing, a FOIA
Officer may require the requester to pay
the full amount due, plus any applicable
interest as specified in this section, and
to make an advance payment of the full
amount of any anticipated fee, before
the FOIA Officer begins to process a

new request or continues to process a
pending request from that requester.

(4) When a requester has a history of
prompt payment, the FOIA Officer may
accept a satisfactory assurance of full
payment from a requester rather than an
advance payment.

(5) In cases in which a FOIA Officer
requires advance payment or payment is
due under this section, the timeline for
responding to the request will be tolled
and further work will not be done on it
until the required payment is received.

(m) Other statutes specifically
providing for fees. The fee schedule of
this section does not apply to fees
charged under any statute that
specifically requires an agency to set
and collect fees for particular types of
records. Where records responsive to
requests are maintained for distribution
by agencies operating such statutorily-
based fee schedule programs, the FOIA
Officer will inform requesters of the
steps for obtaining records from those
sources so that they may do so most
economically.

(n) Requirements for waiver or
reduction of fees. (1) Waiving or
reducing fees. Fees for processing your
request may be waived if the requester
meets the criteria listed in this section.
The requester must submit adequate
justification for a fee waiver; without
adequate justification, the request will
be denied. The FOIA Officer may, at the
FOIA Officer’s discretion, communicate
with you to request additional
information if necessary regarding your
fee waiver request. If such additional
information is not received within ten
(10) business days, VA will assume that
the requester does not agree to pay the
required fees and the file will be closed
pending receipt of your notice that you
will pay the required fee. Requests for
fee waivers are decided on a case-by-
case basis; receipt of a fee waiver in the
past does not establish entitlement to a
fee waiver each time a request is
submitted.

(2) Records responsive to a request
will be furnished without charge or at
a charge reduced below that established
under paragraph (d) of this section
where a FOIA Officer determines, based
on all available evidence, that the
requester has demonstrated that:

(i) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government, and

(ii) Disclosure of the information is
not primarily in the commercial interest
of the requester.

(3) To determine whether the first fee
waiver requirement is met, the FOIA

Officer will consider the following
factors:

(i) The subject of the request: Whether
the subject of the requested records
concerns “the operations or activities of
the government.” The subject of the
requested records must concern
identifiable operations or activities of
the federal government, with a
connection that is direct and clear, not
remote or attenuated.

(ii) The informative value of the
information to be disclosed: Whether
the disclosure is “likely to contribute” to
an understanding of government
operations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
government operations or activities in
order to be “likely to contribute” to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative or
a substantially identical form, would
not be as likely to contribute to such
understanding where nothing new
would be added to the public’s
understanding.

(iii) The contribution to an
understanding of the subject by the
public likely to result from disclosure:
Whether disclosure of the requested
information will contribute to “public
understanding.” The disclosure must
contribute to the understanding of a
reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the
requester. A requester’s expertise in the
subject area and ability and intention to
effectively convey information to the
public shall be considered. It shall be
presumed that a representative of the
news media will satisfy this
consideration.

(iv) The significance of the
contribution to public understanding:
Whether the disclosure is likely to
contribute “significantly” to public
understanding of government
operations or activities. The public’s
understanding of the subject in
question, as compared to the level of
public understanding existing prior to
the disclosure, must be enhanced by the
disclosure to a significant extent. The
FOIA Officer will not make value
judgments about whether information
that would contribute significantly to
public understanding of the operations
or activities of the government is
important enough to be made public.

(4) To determine whether the second
fee waiver requirement is met, the FOIA
Officer will consider the following
factors:

(i) The existence and magnitude of a
commercial interest: Whether the
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requester has a commercial interest that
would be furthered by the requested
disclosure. The FOIA Officer shall
consider any commercial interest of the
requester (with reference to the
definition of “commercial use” in
paragraph (b)(2) of this section), or of
any person on whose behalf the
requester may be acting, that would be
furthered by the requested disclosure.
Requesters shall be given an
opportunity in the administrative
process to provide explanatory
information regarding this
consideration.

(ii) The primary interest in disclosure:
Whether any identified commercial
interest of the requester is sufficiently
large, in comparison with the public
interest in disclosure, that disclosure is
“primarily in the commercial interest of
the requester.” A fee waiver or reduction
is justified where the public interest
standard is satisfied and that public
interest is greater in magnitude than that
of any identified commercial interest in
disclosure. The FOIA Officer ordinarily
shall presume that where a news media
requester has satisfied the public
interest standard, the public interest
will be the interest primarily served by
disclosure to that requester. Disclosure
to data brokers or others who merely
compile and market government
information for direct economic return
will not be presumed to primarily serve
the public interest.

(5) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a fee waiver will be
granted only for those records which so
qualify.

(6) Requests for the waiver or
reduction of fees should address the
factors listed in paragraph (n)(3) and (4)
of this section, insofar as they apply to
each request. FOIA Officers will
exercise their discretion to consider the
cost-effectiveness of their investment of
administrative resources in this
decision-making process, however, in
deciding to grant waivers or reductions
of fees.

(7) An appeal from an adverse fee
determination will be processed in
accordance with §1.559.

(8) When considering a request for fee
waiver, VA may require proof of
identity.

§1.562 Other rights and services.

Nothing in this part shall be
construed to entitle any person, as of
right, to any service or to the disclosure
of any record to which such person is
not entitled under the FOIA.

(Authority: Sections 1.550 to 1.562 issued
under 72 Stat. 1114; 38 U.S.C. 501)

PART 2—DELEGATIONS OF
AUTHORITY

11. The authority citation for part 2
continues to read as follows:

Authority: 5 U.S.C. 302, 552a; 38 U.S.C.
501, 512, 515, 1729, 1729A, 5711; 44 U.S.C.
3702, and as noted in specific sections
noted.)

12. Revise paragraph (e)(10) of § 2.6 to
read as follows:

§2.6 Secretary’s delegations of authority
to certain officials (38 U.S.C. 512).
* * * * *

(e] EE

(10) The General Counsel, Deputy
General Counsel, and the Assistant
General Counsel for Professional Staff
Group IV are authorized to make final
Departmental decisions on appeals
under the Freedom of Information Act,
the Privacy Act, and 38 U.S.C. 5701,
5705 and 7332.

Authority: 38 U.S.C. 512
* * * * *

[FR Doc. 2010-25362 Filed 10-13-10; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2010-0715; FRL-9214-3]

Approval and Promulgation of
Implementation Plans—Maricopa
County (Phoenix) PM-10
Nonattainment Area; Serious Area Plan
for Attainment of the 24-Hour PM-10
Standard; Clean Air Act Section 189(d)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On September 9, 2010 (75 FR
54806), EPA published a proposed rule
proposing to approve in part and
disapprove in part State implementation
plan (SIP) revisions submitted by the
State of Arizona to meet, among other
requirements, section 189(d) of the
Clean Air Act (CAA) for the serious
Maricopa County (Phoenix)
nonattainment area (Maricopa area).
Specifically, EPA proposed to
disapprove provisions of the 189(d) plan
because they do not meet applicable
CAA requirements for emissions
inventories as well as for attainment,
five percent annual emission
reductions, reasonable further progress
and milestones, and contingency
measures. EPA also proposed to
disapprove the 2010 motor vehicle

emission budget in the 189(d) plan as
not meeting the requirements of CAA
section 176(c) and 40 CFR 93.118(e)(4).
EPA also proposed a limited approval
and limited disapproval of State
regulations for the control of PM—10
from agricultural sources. Finally, EPA
proposed to approve various provisions
of State statutes relating to the control
of PM-10 emissions in the Maricopa
area.

EPA is extending the comment period
on the proposed rule from October 12,
2010 to October 20, 2010.

DATES: Any comments must arrive by
October 20, 2010.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2010-0715, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: nudd.gregory@epa.gov.

3. Mail or deliver: Gregory Nudd (Air-
2), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access” system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send
e-mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:nudd.gregory@epa.gov
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FOR FURTHER INFORMATION CONTACT:
Gregory Nudd, U.S. EPA Region 9, 415—
947-4107, nudd.gregory@epa.gov or
http://www.epa.gov/region09/air/
actions.

SUPPLEMENTARY INFORMATION: On
September 9, 2010 (75 FR 54806), EPA
published a proposed rule proposing to
approve in part and disapprove in part
State implementation plan (SIP)
revisions submitted by the State of
Arizona to meet the Clean Air Act
(CAA) requirements applicable to the
serious Maricopa County (Phoenix)
nonattainment area (Maricopa area).
These requirements apply to the
Maricopa area following EPA’s June 6,
2007 finding that the area failed to meet
its December 31, 2006 serious area
deadline to attain the national ambient
air quality standards (NAAQS) for
particulate matter of ten microns or less
(PM-10). Under CAA section 189(d),
Arizona was required to submit a plan
by December 31, 2007 providing for
expeditious attainment of the PM-10
NAAQS and for an annual emission
reduction in PM-10 or PM-10
precursors of not less than five percent
per year until attainment (189(d) plan).

In the Agency’s September 9, 2010
proposed rule, EPA proposed to
disapprove provisions of the 189(d) plan
for the Maricopa area because they do
not meet applicable CAA requirements
for emissions inventories as well as for
attainment, five percent annual
emission reductions, reasonable further
progress and milestones, and
contingency measures, and to
disapprove the 2010 motor vehicle
emission budget in the 189(d) plan as
not meeting the requirements of CAA
section 176(c) and 40 CFR 93.118(e)(4).
EPA also proposed a limited approval
and limited disapproval of State
regulations for the control of PM—10
from agricultural sources. Finally, EPA
proposed to approve various provisions
of State statutes relating to the control
of PM-10 emissions in the Maricopa
area.

The September 9, 2010 proposed rule
provided a 30-day public comment
period ending on October 12, 2010. In
response to a request for an extension of
the comment period from Benjamin H.
Grumbles, Director, Arizona Department
of Environmental Quality, and Dennis
Smith, Executive Director, Maricopa
Association of Governments, submitted
by letter dated October 4, 2010, EPA is

extending the comment period to
October 20, 2010.

Dated: October 7, 2010.
Jared Blumenfeld,
Regional Administrator, EPA Region IX.
[FR Doc. 2010-26019 Filed 10-13-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1983-0002; FRL—-9213-9]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Denver Radium
Superfund Site

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule, extension of
public comment period.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 issued a Notice
of Intent to Delete portions of the
Denver Radium Superfund Site from the
National Priorities List (NPL) on
September 9, 2010 (75 FR 54779). The
portions proposed for deletion are each
of the 11 operable units at the Denver
Radium Site, located in the City and
County of Denver, Colorado.
Groundwater contamination associated
with Operable Unit 8 will remain on the
NPL. To ensure that everyone has an
opportunity to comment, EPA is
extending the public comment period
through November 1, 2010.

The NPL, promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). The EPA and
the State of Colorado, through the
Colorado Department of Public Health
and Environment (CDPHE), have
determined that all appropriate
response actions under CERCLA, other
than operation, maintenance and five-
year reviews have been completed.

This rationale for deleting the 11
operable units of the Denver Radium
Superfund Site has not changed. The
Federal Register notice for the proposed
deletion (75 FR 54779) discusses this
rationale in detail.

DATES: Comments concerning the
proposed partial deletion may be
submitted to EPA on or before
November 5, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-1983-0002, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: dalton.john@epa.gov.

e Fax:303-312-7110.

e Mail: Mr. John Dalton, Community
Involvement Coordinator (80C), U.S.
EPA, Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202-1129.

e Hand Delivery: 1595 Wynkoop
Street, Denver, Colorado 80202—-1129.
Such deliveries are only accepted
during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:

—EPA’s Region 8 Superfund Records
Center, 1595 Wynkoop Street, Denver,
Colorado 80202-2466. Hours: 8 a.m.
to 4 p.m. by appointment (call 303—
312-6473), Monday through Friday,
excluding legal holidays; and the

—Colorado Department of Public Health
and Environment, 4300 Cherry Creek
Drive South, Denver, CO 80246
Hours: M—F, 8 a.m. to 5 p.m.

FOR FURTHER INFORMATION CONTACT: Mr.

John Dalton, Community Involvement

Coordinator (80C), U.S. Environmental

Protection Agency, Region 8, 1595

Wynkoop Street, Denver, Colorado

80202—1129; telephone number: 1-800—

227-8917 or 303—312—6633; faX

number: 303—312-7110; e-mail address:

dalton.john.@epa.gov.
Dated: October 7, 2010.

James B. Martin,

Regional Administrator, Region 8.

[FR Doc. 2010-25902 Filed 10-13—10; 8:45 am]

BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Research Data
Archive Use Tracking

AGENCY: Forest Service, USDA.
ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the currently approved
information collection, Research Data
Archive Use Tracking.

DATES: Comments must be received in
writing on or before December 13, 2010
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.
ADDRESSES: Comments concerning this
notice should be addressed to USDA
Forest Service, Dave Rugg, 1 Gifford
Pinchot Drive, Madison, WI 53726—
2366. Comments also may be submitted
via e-mail to: drugg@fs.fed.us.

The public may inspect comments
received at Forest Service—Forest
Products Laboratory, 1 Gifford Pinchot
Drive, Madison, W1, during normal
business hours. Visitors are encouraged
to call ahead to 608-231-9234 to
facilitate entry to the building.

FOR FURTHER INFORMATION CONTACT:
Dave Rugg, Forest Service, Northern
Research Station, 608—231-9234.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Relay Service (FRS) at 1-800—
877-8339 between 8 a.m. and 8 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION:

Title: Research Data Archive Use
Tracking.

OMB Number: 0596—0210.

Expiration Date of Approval: 04/30/
2011.

Type of Request: Extension with no
Revision.

Abstract: The Forest Service Research
and Development (FS R&D) group has
created a data archive to store and
disseminate data collected in the course
of its scientific research. Preparing data
sets for the archive requires significant
effort from researchers. The Forest
Service has an obligation to encourage
ethical use of archived FS R&D data sets
and needs to know how others are using
the archived data sets. This information
assists FS R&D personnel in evaluating
the research program. Information about
the use of the products of a scientist’s
research is of significant importance in
scientist performance evaluations.

When a member of the public requests
a copy of a data set, FS R&D will collect
the following information: Name;
affiliation; contact information
(including e-mail address); Statement of
Intended Use; and Data Use Agreement.
The Data Use Agreement and associated
information collection closely follow
the data access structure used by the
National Science Foundation’s Long
Term Ecological Research network. FS
R&D managers believe that this structure
provides a sound balance between
meeting obligations to its scientific staff
and ease-of-access by the research
community. The Statement of Intended
Use will not determine access to a
particular data set. A form at the archive
web site will collect the information and
the data set author will use the Data Use
Agreements to describe the impact of
research accomplishments prior to
performance appraisals.

The collection of Data Use
Agreements will be evaluated by the
data archiving program to identify
opportunities for improving the
archive’s function and offerings. The FS
R&D communications office will use the
agreements to assist in assessing the
effectiveness of FS R&D research and
technology transfer.

The FS R&D data archive is a new
activity and participation is voluntary.
This information collection is a critical
component in the campaign to
encourage Forest Service scientists to
deposit their research data in the
archive system. Sharing research data is
very useful to the broader research
community and sharing of well
documented FS R&D data sets via the
archive will be impossible without this
information collection.

Estimate of Annual Burden: 10-15
minutes per respondent.

Type of Respondents: Scientists,
particularly in fields studying natural
resources; resource specialists in
nonprofits and other government
agencies.

Estimated Annual Number of
Respondents: 200.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 50 hours.

Comment Is Invited: Comment is
invited on: (1) Whether this collection
of information is necessary for the stated
purposes and the proper performance of
the functions of the Agency, including
whether the information will have
practical or scientific utility; (2) the
accuracy of the Agency’s estimate of the
burden of the collection of information,
including the validity of the
methodology and assumptions used;

(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: October 7, 2010.
Carlos Rodriguez-Franco,

Acting Deputy Chief, Research and
Development.

[FR Doc. 2010-25861 Filed 10-13-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Apalachicola National Forest; Florida;
City of Tallahassee 230kV
Southwestern Transmission Line

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The U.S. Forest Service,
Apalachicola National Forest intends to
prepare an environmental impact
statement under a 3rd party agreement
with the City of Tallahassee, Florida to
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issue a special use authorization for the
construction, occupancy and use of
national forest system land for a 230kV
electric transmission line. The addition
of an east-west 230kV transmission line
would connect the Hopkins—
Crawfordville 230kV transmission line
south of the Tallahassee Regional
Airport (near the intersection of
Springhill and Bice Roads), with the
existing Substation BP-5 (southeast of
the Capital Circle S.W./Woodville
Highway intersection). The proposed
transmission line would be
approximately 8 miles long with
approximately 6.4 miles located within
the Apalachicola National Forest. The
transmission line would parallel the
existing Florida Gas Transmission
Company’s natural gas lines from the
Hopkins—Crawfordville line until the
forest boundary south of Substation
BP-5. Once off the forest it would
parallel an existing 115kV electric
transmission line to its terminus at
Substation BP-5.
DATES: Comments concerning the scope
of the analysis must be received by
November 19, 2010 in order to be
considered in the Draft Environmental
Impact Statement. A Draft
Environmental Impact Statement is
expected in April 2011. A Final
Environmental Impact Statement is
expected in October 2011. A Public
Workshop will be held in Tallahassee,
Florida on October 28, 2010.
ADDRESSES: Send written comments to
Susan Jeheber-Matthews, Forest
Supervisor, National Forests in Florida,
325 John Knox Road Suite F—100,
Tallahassee, FL 32303. Comments may
also be sent via e-mail to comments-
southern-florida@fs.fed.us., or via
facsimile to (850) 523—8505.
FOR FURTHER INFORMATION CONTACT:
Harold Shenk, U.S. Forest Service, 57
Taff Drive, Crawfordville, FL 32327.
Telephone; (850) 926—3561.
Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The North American Electric
Reliability Corporation (NERC) is the
electric reliability organization certified
by the Federal Energy Regulatory
Commission (FERC) to develop and
enforce Reliability Standards for the
bulk power system. NERC Transmission
Planning Standards (TPL Standards
001-004) identify the mandatory
planning standards that electric utilities

must follow to ensure that reliable
systems are developed that meet
specified performance requirements.

The City conducts annual studies to
evaluate the reliability of the bulk
transmission system under a variety of
contingencies that ensure the system
meets the NERC standards. Recent
studies have identified that the existing
electric transmission network needs to
be modified to ensure continued
compliance with the NERC reliability
planning standards.

Absent system improvements, the
reliable delivery of power from the
City’s generating facilities and imported
power via ties with other utilities to all
customers cannot be ensured in the
future under certain contingencies. The
loss of multiple transmission lines due
to a single event on a common right of
way would cause other lines on the
system to be overloaded. An additional
electric transmission delivery path from
east to west was identified as the means
by which the City can maintain the
ability to supply projected customer
demands and wholesale transmission
services into the future as required by
the NERC Standards.

The proposed 230kV Transmission
Line would provide enhanced system
benefits that will meet the NERC
mandated requirements and will
improve system performance to the
general public. These benefits include:
(1) Improved system reliability over a
broader range of contingencies & longer
duration as a result of providing an
additional delivery path from generation
sources and interconnections with other
utilities to customers; (2) improved
power transfer (east to west) as a result
of the reduced losses associated with
higher voltage transmission lines; and
(3) address reliability concerns
regarding the ability to supply future
customer demands should one or more
of the current east to west delivery paths
become unavailable due to an
equipment fault or failure.

Proposed Action

The Proposed Action is to issue a
special use authorization for the
construction, occupancy and use of a
230kV electric transmission line on
approximately 6.4 miles of national
forest system lands on the Apalachicola
National Forest. The proposed electric
transmission line would connect the
Hopkins-Crawfordville 230kV line south
of the Tallahassee Regional Airport
(near the intersection of Springhill and
Bice Roads), with the existing
Substation BP-5 (southeast of the
Capital Circle SW. and Woodyville
Highway intersection). The proposed
transmission line would be

approximately 8 miles long with
approximately 6.4 miles located within
the Apalachicola National Forest.

The proposed transmission line
would be located adjacent to an existing
utility corridor currently under a U.S.
Forest Service Special Use Permit with
the Florida Gas Transmission Company.
The proposed transmission line would
increase the existing 80 foot-wide
Florida Gas corridor by an additional 60
feet. The additional corridor would
occur within the temporary work space
previously created by the Florida Gas
Transmission Company and
documented in the January 11, 2010
Record of Decision, Special Use Permit,
Florida Gas Transmission Company,
Phase VIII Expansion Project. The
Proposed Action would also include the
development of a new tap point on the
Hopkins-Crawfordville line.

Possible Alternatives

Two additional routes were evaluated
during development of the proposed
transmission line. The first alternative
route follows Springhill Road, passes
through a smaller undisturbed area of
the Apalachicola National Forest, and
then parallels Capital Circle SW. The
second route, consisting of a minor
deviation of the first route, would
follow Springhill Road all the way to
Capital Circle SW., reducing impact to
the national forest, but would not meet
FAA safety regulations (FAR Part 77) for
structure height near the runway at the
Tallahassee Regional Airport.

Responsible Official

Susan Jeheber-Matthews, Forest
Supervisor, 325 John Knox Road, Suite
F-100, Tallahassee, FL 32303.

Nature of Decision To Be Made

The Forest Service will decide
whether or not to issue a special use
authorization for the construction,
occupancy and use of a 230kV electric
transmission line on approximately 6.4
miles of national forest system lands on
the Apalachicola National Forest and
conditions there of.

Permits or Licenses Required

Leon County Environmental
Management Permit.

Florida Department of Environmental
Protection, National Discharge
Elimination permit.

Scoping Process

This notice of intent initiates the
scoping process, which will guide the
development of the environmental
impact statement. A Public Workshop
will be held in Tallahassee, Florida on
October 28, 2010 (Woodville Elementary
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School Cafeteria, 9373 Woodville
Highway, 5-7 p.m.) to provide citizens
an opportunity to learn about the project
and to provide comments. Letters
requesting comments on the proposed
action will be mailed to the public
involvement mailing list for the
Apalachicola National Forest and local
citizens that may be affected by the
project.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered; however, anonymous
comments will not provide the Agency
with the ability to provide the
respondent with subsequent
environmental documents.

Dated: October 7, 2010.
Susan Jeheber-Matthews,
Forest Supervisor.
[FR Doc. 2010-25825 Filed 10-13—-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Yavapai County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Yavapai County Resource
Advisory Committee (RAC) will meet in
Prescott, Arizona. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
of the meeting is to discuss RAC
Timeline, Grants and Agreements
Workshop, Discuss Financial Status,
and Project Evaluation Criteria.

DATES: The meeting will be held
October 29, 2010; 9 a.m. to 4 p.m.
ADDRESSES: The meeting will be held at
the Prescott Fire Center, 2400 Melville
Dr., Prescott, AZ 86301.

FOR FURTHER INFORMATION CONTACT:
Debbie Maneely, RAC Coordinator,
Prescott National Forest, 344 S. Cortez,

Prescott, AZ 86301; (928) 443—-8130 or
dmaneely@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Approve September meeting
minutes; (2) discuss possible Grants and
Agreements workshops; (3) financial
reporting; (4) RAC timeline; (5) create
project evaluation criteria; (6) followup
on bin items from last meeting; (7) next
meeting agenda, location, and date.

Dated: October 7, 2010.
Alan Quan,
Forest Supervisor.
[FR Doc. 2010-25822 Filed 10-13-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

RIN 0524-AA43

Solicitation of Input From Stakeholders
Regarding Administration of the
Veterinary Medicine Loan Repayment
Program (VMLRP)

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Notice of public meeting and
request for stakeholder input.

SUMMARY: The National Institute of Food
and Agriculture (NIFA) is soliciting
stakeholder input on the recent
implementation of the Veterinary
Medicine Loan Repayment Program
(VMLRP) authorized under section
1415A of the National Agricultural
Research, Extension, and Teaching
Policy Act of 1977 (7 U.S.C. 3151a). The
purpose of this program is for the U.S.
Department of Agriculture (USDA) to
enter into agreements with veterinarians
under which the veterinarians agree to
provide, for a specific period of time as
identified in the agreement, veterinary
services in veterinarian shortage
situations. As part of the stakeholder
input process, NIFA is conducting a
public meeting to solicit comments
regarding the processes developed and
implemented for the first application
cycle that concluded with the first
group of awards under this program in
September 2010. Input collected will be
used to modify and improve processes
for subsequent calls of shortage
situation nominations and request for
applications.

DATES: The meeting will be held on
Monday, November 8, 2010, from 9 a.m.
to 3:30 p.m. All comments must be
received by close of business Monday,
November 15, 2010, to be considered.

ADDRESSES: The meeting will be held in
room 1410 A-B—C-D of the Waterfront
Centre Building, National Institute of
Food and Agriculture, United States
Department of Agriculture, 800 9th St.,
SW., Washington, DC 20024. Meeting
participants will need to provide photo
identification to be admitted to the
building. Please allow sufficient time to
go through security. You may submit
comments, identified by NIFA-2011—
0001, by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail: vinlrp@nifa.usda.gov. Include
NIFA-2011-0001 in the subject line of
the message.

Fax:202-720-6486.

Mail: Paper, disk or CD-ROM
submissions should be submitted to
VMLRP, Plant and Animal Systems
(PAS) Unit, National Institute of Food
and Agriculture, U.S. Department of
Agriculture; STOP 2220, 1400
Independence Avenue, SW.,
Washington, DC 20250-2220.

Hand Delivery/Courier: VMLRP; Plant
and Animal Systems (PAS) Unit,
National Institute of Food and
Agriculture, U.S. Department of
Agriculture, Room 3153, Waterfront
Centre, 800 9th Street, SW.,
Washington, DC 20024.

Instructions: All submissions received
must include the agency name and
NIFA-2011-0001. All comments
received will be posted to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Lisa Stephens, (202) 401-6438, or
Istephens@nifa.usda.gov.

SUPPLEMENTARY INFORMATION:

Additional Meeting and Comment
Procedures

Because of the diversity of subjects,
and to aid participants in scheduling
their attendance, the following schedule
is anticipated for the November 8, 2010,
meeting:

9-9:30 a.m.— Introduction and
Background of VMLRP.

9:30-12 p.m.—Identification and
prioritization of veterinarian
shortage situations.

1-3:30 p.m.—Administration of the
VMLRP, including application
forms; timing and length of VMLRP
application period; application
prioritization and review; execution
of VMLRP agreements; agreement
terms and conditions; and
monitoring and oversight of VMLRP
agreements.

Persons wishing to present oral
comments at this meeting are requested
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to pre-register by contacting Ms. Lisa
Stephens at (202) 401-6438, by fax at
(202) 401-6156 or by e-mail to
Istephens@nifa.usda.gov. Participants
may reserve one 5-minute comment
period per topic area, and should
indicate the topic area(s) for which they
are registering (i.e., identification of
veterinarian shortage situations and/or
administration of the VMLRP). For any
participant who may require only one 5-
minute period to fully present testimony
regarding both topic areas, the
participant should indicate this
intention and may reserve their 5-
minute comment period under one of
the two topic areas. More time may be
available, depending on the number of
people wishing to make a presentation
and the time needed for questions
following presentations. Reservations
will be confirmed on a first-come, first-
served basis. All other attendees may
register at the meeting. Written
comments may also be submitted for the
record at the meeting. All comments
must be received by close of business
Monday, November 15, 2010, to be
considered. All comments and the
official transcript of the meeting, when
they become available, may be reviewed
on the NIFA Web site for six months.
Participants who require a sign language
interpreter or other special
accommodations should contact Ms.
Stephens as directed above.

Background and Purpose

Note: On October 1, 2009, the Cooperative
State Research, Education, and Extension
Service (CSREES) became the National
Institute of Food and Agriculture (NIFA) as
mandated by the Food, Conservation, and
Energy Act of 2008 (FCEA), section 7511(f).

In December 2003, the National
Veterinary Medical Service Act
(NVMSA) was passed into law adding
section 1415A to the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977
(NARETPA). This law established a new
Veterinary Medicine Loan Repayment
Program (7 U.S.C. 3151a) authorizing
the Secretary of Agriculture (Secretary)
to carry out a program of entering into
agreements with veterinarians under
which they agree to provide veterinary
services in veterinarian shortage
situations. In November 2005, the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Appropriations Act, 2006
(Pub. L. 109-97), appropriated $495,000
to implement the Veterinary Medicine
Loan Repayment Program (VMLRP) and
represented the first time funds had
been appropriated for this program. In
February 2007, the Revised Continuing

Appropriations Resolution, 2007 (Pub.
L. 110-5), appropriated an additional
$495,000 for support of the program,
and in December 2007, the Consolidated
Appropriations Act, 2008 (Pub. L. 110-
161), appropriated an additional
$868,875 for support of this program,
and on March 11, 2009, the Omnibus
Appropriations Act, 2009 (Pub. L. 111-
8) was enacted, providing an additional
$2,950,000, for the VMLRP. In October
2009, the President signed into law,
Pub. L. 111-80, Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act of 2010, which
appropriated $4,800,000 for the VMLRP.
Consequently, there was a cumulative
total of approximately $9.6 million
available for NIFA to administer this
program when NIFA rolled out its first
Request for Applications for this
program on April 30, 2010.

The first VMLRP application period
resulted in 260 applications in which 62
applications were selected for loan
repayment awards totaling $5,988,086.

Section 7105 of the FCEA amended
section 1415A to revise the
determination of veterinarian shortage
situations to consider (1) geographical
areas that the Secretary determines have
a shortage of veterinarians; and (2) areas
of veterinary practice that the Secretary
determines have a shortage of
veterinarians, such as food animal
medicine, public health, epidemiology,
and food safety. This section also added
that priority should be given to
agreements with veterinarians for the
practice of food animal medicine in
veterinarian shortage situations.

NARETPA section 1415A requires the
Secretary, when determining the
amount of repayment for a year of
service by a veterinarian, to consider the
ability of USDA to maximize the
number of agreements from the amounts
appropriated and to provide an
incentive to serve in veterinary service
shortage areas with the greatest need.
This section also provides that loan
repayments may consist of payments of
the principal and interest on
government and commercial loans
received by the individual for the
attendance of the individual at an
accredited college of veterinary
medicine resulting in a degree of Doctor
of Veterinary Medicine or the
equivalent. This program is not
authorized to provide repayments for
any government or commercial loans
incurred during the pursuit of another
degree, such as an associate or bachelor
degree. Loans eligible for repayment
include educational loans made for one
or more of the following: Loans for
tuition expenses; other reasonable

educational expenses, including fees,
books, and laboratory expenses,
incurred by the individual; and
reasonable living expenses as
determined by the Secretary. In
addition, the Secretary is directed to
make such additional payments to
participants as the Secretary determines
appropriate for the purpose of providing
reimbursements to participants for
individual tax liability resulting from
participation in this program. The
Secretary delegated the authority to
carry out this program to NIFA.

NIFA is holding a public meeting to
obtain comments to use in improving
the administration of the VMLRP. The
meeting is open to the public. Written
comments and suggestions on issues
that may be considered during the
meeting may be submitted to the NIFA
Docket Clerk at the address above.

Done in Washington, DG, this 7th day of
October 2010.

Meryl Broussard,

Deputy Director, National Institute of Food
and Agriculture.

[FR Doc. 2010-25827 Filed 10-13-10; 8:45 am]
BILLING CODE 3410-22-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Notice

AGENCY: United States Commission on
Civil Rights.
ACTION: Notice of meeting.

DATE AND TIME: Friday, October 22,
2010; 9:30 a.m. EDT.

PLACE: 624 9th St., NW., Room 540,
Washington, DC 20425.

Meeting Agenda

This meeting is open to the public.
I. Approval of Agenda.
II. Program Planning.

e Approval of New Black Panther
Party Enforcement Report.

¢ Consideration of Findings and
Recommendations for Briefing
Report on English-Only in the
Workplace.

¢ Consideration of Policy on
Commissioner Statements and
Rebuttals.

e Update on Sex Discrimination in
Liberal Arts College Admissions—
Some of the discussion of this
agenda item may be held in closed
session.

e Update on Clearinghouse Project.

ITI. State Advisory Committee Issues.
¢ Kentucky SAC.

e Maryland SAC.

e Vermont SAC.

IV. Staff Director’s Report.
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V. Announcements.

VI. Approval of Minutes of October 8
Meeting.

VII. Adjourn.

CONTACT PERSON FOR FURTHER

INFORMATION: Lenore Ostrowsky, Acting

Chief, Public Affairs Unit (202) 376—

8591. TDD: (202) 376—8116.

Persons with a disability requiring
special services, such as an interpreter
for the hearing impaired, should contact
Pamela Dunston at least seven days
prior to the meeting at 202—-376—-8105.
TDD: (202) 376-8116.

Dated: October 12, 2010.

David Blackwood,

General Counsel.

[FR Doc. 2010-26048 Filed 10~12-10; 4:15 pm]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Interim Capital Construction
Fund Agreement and Certificate Family
of Forms.

OMB Control Number: 0648—0090.

Form Number(s): 88—14.

Type of Request: Regular submission
(renewal of a currently approved
information collection).

Number of Respondents: 500.

Average Hours per Response:
Agreement and application, 30 minutes,
Schedules A and B, and certificate, 1
hour.

Burden Hours: 2,500.

Needs and Uses: The respondents will
be commercial fishing industry
individuals, partnerships, and
corporations which are applying for or
have entered into Capital Construction
Fund agreements with the Secretary of
Commerce for allowing deferral of
Federal taxation on fishing vessel
income deposited into the fund for use
in the acquisition, construction, or
reconstruction of fishing vessels.
Deferred taxes are recaptured by
reducing an agreement vessel’s basis for
depreciation by the amount withdrawn
from the fund for its acquisition,
construction, or reconstruction. The
information collected from agreement
holders is used to determine their
eligibility to participate in the Capital

Construction Fund Program pursuant to
50 CFR part 259.

At the completion of construction/
reconstruction, a certificate stating
completion and costs must be
submitted.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually and on occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer:

OIRA Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA Submission@omb.eop.gov.

Dated: October 7, 2010.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-25788 Filed 10-13-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Marine Mammal Stranding
Reports/Marine Mammal Rehabilitation
Disposition Report.

OMB Control Number: 0648—0178.

Form Number(s): 89—864, 89—-878.

Type of Request: Regular submission
(renewal of a currently approved
information collection).

Number of Respondents: 400.

Average Hours per Response: 30
minutes.

Burden Hours: 2,400.

Needs and Uses: This notice is for
renewal of this information collection.
Under the Marine Mammal Protection
Act (MMPA) Section 402, the Secretary
of Commerce is responsible for
collecting information on strandings,
which the Secretary will compile and

analyze, by region, to monitor species,
numbers, conditions of marine
mammals stranded, and causes of their
illnesses or deaths. The Secretary is also
responsible for collection of information
on other life history and reference level
data, including marine mammal tissue
analyses, that would allow comparison
of the causes of illness and deaths in
stranded marine mammals with
physical, chemical, and biological
environmental parameters.
Responsibility for collection and
analysis of the information has been
delegated to the National Oceanic and
Atmospheric Administration’s
(NOAA'’s) National Marine Fisheries
Service (NMFS).

A small fraction of marine mammals
are alive when stranded and are deemed
appropriate candidates for rehabilitation
and a Marine Mammal Rehabilitation
Disposition Report is completed for
each one. This report provides NMFS
with information on the disposition of
animals brought in for rehabilitation,
types of disease and other health related
issues upon admission, types of and
response to medical treatment, and the
number of animals released. This
information assists NMFS in tracking
marine mammals that are transferred to
captive display facilities following a
determination of non-releasability and
in the monitoring of rehabilitation
facilities and release protocols.

Affected Public: State, local, and tribal
government; not-for-profit institutions.

Frequency: On occasion.
Respondent’s Obligation: Mandatory.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA_Submission@omb.eop.gov.

Dated: October 7, 2010.
Gwellnar Banks,
Management Analyst, Office of the Chief
Information Officer.
[FR Doc. 2010-25789 Filed 10-13-10; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XZ64

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Scientific and Statistical Committee, on
November 2-3, 2010, to consider actions
affecting New England fisheries in the
exclusive economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
DATES: This meeting will be held on
Tuesday, November 2 at 10 a.m. and
Wednesday, November 3, 2010 at 8:30
a.m.

ADDRESSES: The meeting will be held at
the Providence Biltmore, 11 Dorrance
Street, Providence, RI 02903; telephone:
(401) 421-0700; fax: (401) 455—3050.
Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.
SUPPLEMENTARY INFORMATION:

Tuesday, November 2, 2010

The Scientific and Statistical
Committee (SSC) will discuss SSC
business concerning the SSC’s calendar
for 2011, committee activities including
the National SSC Workshop, and any
other outstanding SSC business. The
Committee will also develop an
Acceptable Biological Catch (ABC)
recommendation for Gulf of Maine
winter flounder based on recent
analyses; develop an ABC
recommendation for Georges Bank
yellowtail flounder to comport with the
rebuilding strategy proposed at the
September Council meeting as well as
finalize the annually compiled list of
five-year Council research
recommendations.

Wednesday, November 3, 2010

The SSC will Review the Ecosystem-
Based Fishery Management draft policy
paper and further consider the control
rules currently used to set Acceptable
Biological Catch (ABC) for all/most

NEFMC-managed stocks and discuss
how to best coordinate with the Council
relative to the development of the
control rules.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 8, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-25889 Filed 10-13-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XZ65

Gulf of Mexico Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council will convene a
joint meeting of its Ecosystem Scientific
and Statistical Committee &
Socioeconomic Panel.

DATES: The Ecosystem Scientific and
Statistical Committee & Socioeconomic
Panel meeting will begin at 9 a.m. on
Wednesday, November 3, 2010 and
conclude by 4 p.m. on Thursday,
November 4, 2010.

ADDRESSES: The meeting will be held at
the Gulf of Mexico Fishery Management
Council, 2203 North Lois Avenue, Suite
1100, Tampa, FL 33607.

Council address: Gulf of Mexico
Fishery Management Council, 2203

North Lois Avenue, Suite 1100, Tampa,
FL 33607.

FOR FURTHER INFORMATION CONTACT: Dr.
Karen Burns, Ecosystem Management
Specialist, Gulf of Mexico Fishery
Management Council; telephone: (813)
348-1630.

SUPPLEMENTARY INFORMATION: On the
first day, the Ecosystem Scientific and
Statistical Committee and
Socioeconomic Panel will discuss ways
in which socioeconomic data can be
integrated into fisheries science in
moving toward ecosystem based fishery
management. Various conceptual
frameworks and models will be
presented. The second day will be
devoted to identifying impacts of the
Deep Horizon oil spill that will directly
affect Gulf Council fishery management
decisions.

Copies of the agendas and other
related materials can be obtained by
calling (813) 348—1630 or can be
downloaded from the Council’s ftp site,
ftp.gulfcouncil.org. The ftp server can be
accessed from the Gulf Council’s home
page. Once on the ftp server, click on
the KB folder and then proceed to the
link to the ECO-SSC & SEP folder. Click
on the SSC & SEP meeting 2010-11. The
meeting agenda, information on the
presenters, the proposal for the joint
Ecosystem Scientific and Statistical
Committee and the Socioeconomic
Panel joint workshop for next year and
additional material are available on the
site.

Although other non-emergency issues
not on the agendas may come before the
Scientific and Statistical Committee for
discussion, in accordance with the
Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal action during these meetings.
Actions of the and Statistical Committee
will be restricted to those issues
specifically identified in the agendas
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take action to
address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Tina O’Hern at the
Council (see ADDRESSES) at least 5
working days prior to the meeting.
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Dated: October 8, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-25890 Filed 10-13—-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XZ63

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its
Monkfish Committee, on November 2,
2010, to consider actions affecting New
England fisheries in the exclusive
economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.

DATES: The meeting will be held on
Tuesday, November 2, 2010 at 9 a.m.

ADDRESSES: The meeting will be held at
the Providence Biltmore Hotel, 11
Dorrance Street, Providence, RI 02903;
telephone: (401) 421-0700; fax: (401)
455-3050.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.
SUPPLEMENTARY INFORMATION: The New
England Fishery Management Council’s
(NEFMC) Scientific and Statistical
Committee (SSC) has recommended
revisions to the monkfish biomass
reference points and the Acceptable
Biological Catch (ABC) limits. For the
Northern Management Area (NMS), the
recommended ABC is below the Annual
Catch Target (ACT) recently submitted
by the New England and Mid-Atlantic
Councils to the Secretary of Commerce
in Amendment 5. In response, the
NEFMC has initiated Framework 7 to
adopt a revised NMA ACT and
associated specifications of days-at-sea
(DAS) allocations and trip limits. At this
meeting, the Committee will review the
Plan Development Team’s analysis of
alternative ACTs and specifications
prior to the initial meeting of the

NEFMC on Framework 7. The New
England and Mid-Atlantic Councils
have also declared their intent to
consider catch shares management for
the monkfish fishery and to initiate
Amendment 6 for that purpose. At this
meeting, the Committee will review a
draft information package/scoping
document prepared by the staff to be
used in the initial public meetings on
Amendment 6 later this fall.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 8, 2010.

Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-25888 Filed 10-13-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

United States Patent and Trademark
Office

[Docket No. PTO-C—2010-0077]

Performance Review Board (PRB)

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice.

SUMMARY: In conformance with the Civil
Service Reform Act of 1978, the United
States Patent and Trademark Office
announces the appointment of persons
to serve as members of its Performance
Review Board.

ADDRESSES: Director, Human Capital
Management, Office of Human
Resources, United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450.

FOR FURTHER INFORMATION CONTACT:
Karen Karlinchak at (571) 272-8717.

SUPPLEMENTARY INFORMATION: The
membership of the United States Patent
and Trademark Office Performance
Review Board is as follows:

Sharon R. Barner, Chair, Deputy
Under Secretary of Commerce for
Intellectual Property and Deputy
Director of the United States Patent and
Trademark Office.

Patricia M. Richter, Chief
Administrative Officer, United States
Patent and Trademark Office.

Robert L. Stoll, Commissioner for
Patents, United States Patent and
Trademark Office.

Lynne G. Beresford, Commissioner for
Trademarks, United States Patent and
Trademark Office.

Anthony P. Scardino, Chief Financial
Officer, United States Patent and
Trademark Office.

John B. Owens II, Chief Information
Officer, United States Patent and
Trademark Office.

Bernard J. Knight Jr., General Counsel,
United States Patent and Trademark
Office.

Alternates

Deborah S. Cohn, Deputy
Commissioner for Trademark
Operations, United States Patent and
Trademark Office.

Margaret A. Focarino, Deputy
Commissioner for Patent Operations,
United States Patent and Trademark
Office.

Dated: October 6, 2010.
David J. Kappos,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2010-25860 Filed 10-13—-10; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

Economic Development Administration
[Docket No. 101004488—0488-01]

Solicitation of Applications for the
Public Works, Economic Adjustment
Assistance, and Global Climate
Change Mitigation Incentive Fund
(GCCMIF) Economic Development
Assistance Programs

AGENCY: Economic Development
Administration (EDA), Department of
Commerce.

ACTION: Notice and request for
applications.

SUMMARY: This notice announces new
application submission and review
procedures for FY 2011 funding under
EDA'’s (i) Public Works and Economic
Development Facilities Program; (ii)
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Economic Adjustment Assistance
Program; and (iii) Global Climate
Change Mitigation Incentive Fund
(GCCMIF) Program. To enhance the
competitiveness, transparency, and
efficiency of EDA’s grants-making
process and ensure timely
responsiveness to applicants, in FY
2011 EDA will move to a funding cycle
system under which applications
submitted under these programs will be
considered for funding roughly once a
quarter. Beginning on October 14, 2010,
applications will still be accepted on a
continuing basis but must be received
by the deadlines set out below in order
to be considered for funding during a
particular cycle. Eligible applicants
have the option of receiving preliminary
feedback on an application’s technical
and competitive merits by submitting
the application for an optional
preliminary review as described in
section V.A. of the Federal Funding
Opportunity (FFO) announcement,
which is posted on EDA’s Web site at
http://www.eda.gov/InvestmentsGrants/
Grant%20Process.xml. EDA will
provide such feedback not later than 15
business days after EDA’s receipt of the
application, and applicants will have
the opportunity to revise and/or
supplement the application as necessary
or submit a new application by the
funding cycle deadline or in time for
consideration in a subsequent funding
cycle. Applicants that elect to receive
such feedback should take care to
submit the application sufficiently in
advance of a funding cycle deadline so
that EDA can provide the feedback and
the applicant can make any changes
and/or provide additional
documentation or submit a new
application by the funding cycle
deadline. EDA will not select projects
for funding until after the funding cycle
deadline has passed. Applications may
be submitted electronically in
accordance with the instructions
provided at http://www.grants.gov or in
hard copy to the applicable regional
office. Please see sections IV. and V. of
the FFO for complete information on the
new application submission and
processing procedures.

Deadlines: Beginning in FY 2011,
EDA will accept and review
applications submitted under its Public
Works, Economic Adjustment
Assistance, and GCCMIF Programs in
funding cycles. To be considered during
a particular funding cycle, complete
applications must be accepted and
validated by http://www.grants.gov or
delivered in hard copy to the applicable
regional office listed in section IX. of the
FFO with a postmark or courier

service’s time and date stamp on or
before 5 p.m. local time in the
applicable regional office on the
deadline date for the funding cycles
listed below. For FY 2011, the funding
cycle deadlines are as follows:

e December 15 for funding cycle 1;

e March 10 for funding cycle 2;

e June 10 for funding cycle 3; and

¢ September 15 for funding cycle 1 of
FY 2012.

Please note that applications for
financial assistance submitted under
EDA’s Planning, Partnership Planning,
Local Technical Assistance, University
Center, and Research and National
Technical Assistance Programs are not
subject to the deadlines described
above, and requirements for these
programs will be published in separate
FFO announcements. In addition,
applications for any supplemental
appropriations that EDA receives will
not be subject to the deadlines
published in this notice, and EDA will
publish a separate FFO for any such
appropriations. Please contact the
applicable regional office listed in
section IX. of the FFO for additional
information on submitting an
application under any of EDA’s
programs.

ADDRESSES:

Obtaining Application Packages. An
eligible applicant may obtain the
appropriate application package
electronically at http://www.grants.gov.
All components of the appropriate
application package may be accessed
and downloaded (in a screen-fillable
format) at http://www.grants.gov/
applicants/apply for grants.jsp.
Applicants may access the application
package by following the instructions
provided at http://www.grants.gov. The
preferred electronic file format for
attachments is portable document
format (PDF); however, EDA will accept
electronic files in Microsoft Word,
WordPerfect, or Microsoft Excel.
Alternatively, an applicant eligible for
assistance under this notice may request
a paper (hard copy) application package
by contacting the applicable EDA
regional office listed below under
“Addresses and Telephone Numbers for
EDA’s Regional Offices” and in section
IX. of the FFO.

Application Submission Formats:
Applications may be submitted either
electronically in accordance with the
procedures provided at http://www.
grants.gov; or in paper (hard copy)
format to the applicable regional office
address provided below. The content of
applications is the same for paper
submissions as it is for electronic
submissions. EDA will not accept

facsimile or email transmissions of
applications.

Electronic Submissions: EDA strongly
encourages electronic submissions of
applications through http://www.grants.
gov. Applications must be successfully
validated and time-stamped by http://
www.grants.gov no later than 5 p.m.
local time for the applicable regional
office on the funding cycle deadline
listed above under “DEADLINES” and in
section V.C. of the FFO.

Applicants are strongly encouraged to
start early and not to wait until an
approaching funding cycle deadline
before logging in, registering, reviewing
the application instructions, and
applying. Applicants must register
(which can take between three to five
business days or as long as four weeks
if all steps are not completed correctly),
designate one or more Authorized
Organizational Representatives (AOR),
ensure that an AOR submits the
application, and verify that the
submission was successful. Applicants
should save and print written proof of
an electronic submission made at
http://www.grants.gov. If problems
occur, the applicant is advised to (a)
print any error message received, and
(b) call the http://www.grants.gov
Contact Center, which is open 24 hours
a day, seven days a week, at 1-800-518—
4726 for assistance. The following link
lists useful resources: http://www.
grants.gov/help/help.jsp. Also, the
following link lists frequently asked
questions (FAQs): http://www.grants.
gov/applicants/resources.jsp#fags. If
you do not find an answer to your
question under the “Applicant FAQs,”
try consulting the “Applicant User
Guide” or contacting http://www.grants.
gov via e-mail at support@grants.gov or
the Contact Center via telephone at 1—
800-518-4726. In addition, please read
carefully section V.H. of the FFO for
complete information on submitting
electronically via http://www.grants.

ov.
8 Paper Submissions: An applicant also
has the option of submitting a
completed paper (hard copy)
application to the applicable regional
office listed in section IX. of the FFO.
Applications must be delivered to the
applicable regional office with a
postmark or courier service’s time and
date stamp on or before 5 p.m. local
time in the applicable regional office on
the applicable funding cycle deadline.
The applicant must submit one original
and two copies of the completed
application package via postal mail or
express courier to the applicable
regional office. Department of
Commerce (DOC) mail security
measures may delay receipt of United
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States Postal Service mail for up to two
weeks. Therefore, applicants that submit
paper applications are advised to use
guaranteed overnight delivery services.

Addresses and Telephone Numbers
for EDA’s Regional Offices:

Applicants in Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina, and
Tennessee, may submit paper
submissions to: Economic Development
Administration, Atlanta Regional Office,
401 West Peachtree Street, NW., Suite
1820, Atlanta, Georgia 30308,
Telephone: (404) 730-3002, Fax: (404)
730-3025.

Applicants in Arkansas, Louisiana,
New Mexico, Oklahoma, and Texas,
may submit paper submissions to:
Economic Development Administration,
Austin Regional Office, 504 Lavaca,
Suite 1100, Austin, Texas 78701-2858,
Telephone: (512) 381-8144, Fax: (512)
381-8177.

Applicants in Illinois, Indiana,
Michigan, Minnesota, Ohio, Wisconsin,
and Muscatine and Scott counties, Iowa,
may submit paper submissions to:
Economic Development Administration,
Chicago Regional Office, 111 North
Canal Street, Suite 855, Chicago, [llinois
60606, Telephone: (312) 353—-7706, Fax:
(312) 353-8575.

Applicants in Colorado, Iowa
(excluding Muscatine and Scott
counties), Kansas, Missouri, Montana,
Nebraska, North Dakota, South Dakota,
Utah, and Wyoming, may submit paper
submissions to: Economic Development
Administration, Denver Regional Office,
410 17th Street, Suite 250, Denver,
Colorado 80202, Telephone: (303) 844—
4714, Fax: (303) 844—3968.

Applicants in Connecticut, Delaware,
District of Columbia, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Puerto
Rico, Rhode Island, Vermont, U.S.
Virgin Islands, Virginia, and West
Virginia, may submit paper submissions
to: Economic Development
Administration, Philadelphia Regional
Office, Curtis Center, 601 Walnut Street,
Suite 140 South, Philadelphia,
Pennsylvania 19106, Telephone: (215)
597-4603, Fax: (215) 597—1063.

Applicants in Alaska, American
Samoa, Arizona, California, Guam,
Hawaii, Idaho, Marshall Islands,
Micronesia, Nevada, Northern Mariana
Islands, Oregon, Republic of Palau, and
Washington, may submit paper
submissions to: Economic Development
Administration, Seattle Regional Office,
Jackson Federal Building, Room 1890,
915 Second Avenue, Seattle,
Washington 98174, Telephone: (206)
220-7660, Fax: (206) 220-7669.

SUPPLEMENTARY INFORMATION: EDA’s
New Application Submission and
Review Procedures. This notice
announces EDA’s new application
submission and review procedures for
three of the agency’s Economic
Development Assistance Programs
authorized under the Public Works and
Economic Development Act of 1965, as
amended (42 U.S.C. 3121 et seq.)
(PWEDA). These programs are the (i)
Public Works and Economic
Development Facilities Program; (ii)
Economic Adjustment Assistance
Program; and (iii) Global Climate
Change Mitigation Incentive Fund
(GCCMIF) Program. EDA will publish
separate FFO announcements for its
other Economic Development
Assistance Programs: Planning,
Partnership Planning, University Center,
and Research and National Technical
Assistance.

This notice introduces the concept of
funding cycles in the context of EDA’s
grants-making process for the three
programs. In FY 2011, EDA will
discontinue its process of processing
projects on a continuing basis and will
implement a new process under which
the agency will consider applications
under its Public Works, Economic
Adjustment Assistance, and GCCMIF
Programs at a set time in roughly
quarterly funding cycles. This new
process will enhance the
competitiveness, transparency, and
efficiency of EDA’s grants-making
process, and it will also allow EDA to
be more responsive to applicants.
Applicants will receive an answer from
EDA sooner and will be able to better
plan for their economic development
needs.

EDA will continue to accept
applications on a continuing basis, but
if an applicant wishes to be considered
for a particular funding cycle, EDA must
receive a complete application as set out
in section V.B. of the FFO by the
deadlines announced above under
“DEADLINES” and in section V.C. of the
FFO.

EDA will evaluate all applications
based on the criteria set out below
under “Evaluation Criteria” and in
section IV.A. of the FFO. Please read the
following sections carefully for
complete information on EDA’s
programs and the new application
procedures that will take effect in FY
2011.

Note: In instances of extremely urgent
economic distress, EDA reserves the
flexibility to make an award outside of the
funding cycles described in this notice. An
example of urgent economic distress might
be helping a community respond to the
sudden loss of a major employer by using

Economic Adjustment Assistance to prepare
a recovery strategy. Any such awards will be
processed in accord with the evaluation
criteria set out below under “Evaluation
Criteria” and in section IV.A. of the FFO.

What are the purposes of EDA’s
Economic Development Assistance
Programs? EDA’s mission is to lead the
Federal economic development agenda
by promoting innovation, collaboration,
and competitiveness, preparing
American regions for growth and
success in the worldwide economy. In
implementing this mission pursuant to
PWEDA, EDA advances economic
growth by assisting communities and
regions experiencing chronic high
unemployment and low per capita
income to foster an environment
conducive to economic growth and job
creation.

EDA’s Economic Development
Assistance Programs are designed to
provide distressed communities and
regions with comprehensive and
flexible solutions to a wide variety of
economic impacts. The programs are
designed to support local and regional
economic development efforts to
establish a foundation for durable
regional economies throughout the
United States. This foundation builds
upon two key economic drivers—
innovation and regional collaboration.
Innovation is the key to global
competitiveness, the creation of new
and better jobs, a resilient economy, and
the attainment of national economic
goals. Regional collaboration is essential
for economic recovery because regions
are the centers of competition in the
new global economy, and those regions
that work together will fare better than
those that do not. When innovation and
collaboration are infused into America’s
communities and regions, they create
and retain higher wage and sustainable
jobs, leverage the flow of private capital,
encourage economic development, and
strengthen America’s ability to compete
in the global marketplace. EDA
encourages its rural and urban partners
around the country to develop
initiatives that advance new ideas and
creative approaches to address rapidly
evolving economic conditions. EDA’s
Economic Development Assistance
Programs will help communities and
regions understand their current
economic situation, plan a way forward,
and achieve their economic goals.

Under this notice, EDA publishes its
application submission requirements
and review procedures for three of the
Economic Development Assistance
Programs authorized under PWEDA: (i)
Public Works and Economic
Development Facilities; (ii) Economic
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Adjustment Assistance; and (iii)
GCCMIF.

What goals and objectives does EDA
seek to advance with grants made under
the Economic Development Assistance
Programs? EDA encourages the
submission of only those applications
that will significantly benefit regions
with economically distressed
economies. Such distress may exist in a
variety of forms, including high levels of
unemployment, low income levels, large
concentrations of low-income families,
significant declines in per capita
income, large numbers (or high rates) of
business failures, sudden major layoffs
or plant closures, trade impacts, military
base closures or realignments, defense
contractor reductions-in-force, natural
or other major disasters, depletion of
natural resources, reduced tax bases, or
substantial loss of population because of
the lack of employment opportunities.
EDA’s experience has shown that
regional economic development to help
alleviate these conditions is effected
primarily through investments and
decisions made by the private sector.

EDA encourages applicants to
consider the energy and environmental
implications of their activities. To the
extent practicable, and dependent upon
the project type and in consideration of
the financial resources available, EDA
expects recipients to use the best
available strategies, technologies, and
construction practices in order to
minimize energy use and environmental
impacts. Applicants are encouraged to
ensure the project’s consistency with
the Climate Action Plan of the State in
which the proposed project will be
located, if applicable, and any
applicable Federal, State, or local
government’s coastal climate change
plan. The U.S. Environmental
Protection Agency’s Web site contains
more information on State Climate
Action Plans and can help determine if
a particular State has one. See http://
www.epa.gov/statelocalclimate/index.
html.

EDA also encourages projects that
advance the innovation economy and
support the development of regional
innovation clusters (RICs), which are
broadly defined as geographic
concentrations of firms and industries
that do business with each other and
have common needs for talent,
technology, and infrastructure. The
White House’s National Economic
Council’s Web site has more
information on the innovation economy
at http://www.whitehouse.gov/
administration/eop/nec/
StrategyforAmericanInnovation/. More
information on RICs may be found on
EDA’s Web site at http://www.eda.gov/

AboutEDA/RIC/. Please also see section
I.C. of the FFO for more information.

The program descriptions, eligibility
information, application requirements,
review and selection procedures, and
evaluation criteria in this notice apply
to EDA’s FY 2011 Public Works,
Economic Adjustment Assistance, and
GCCMIF Programs. This announcement
is being published in anticipation of the
final availability of FY 2011
appropriations, to provide the economic
development community with notice
regarding EDA’s new application
procedures. EDA will publish separate
announcements that detail the final
amounts available in FY 2011 and any
programmatic or procedural changes
from this notice.

Statutory Authorities for EDA’s
Programs: The statutory authorities for
the Public Works and Economic
Development Facilities Program and the
Economic Adjustment Assistance
Program are sections 201 (42 U.S.C.
3141) and 209 (42 U.S.C. 3149) of
PWEDA, respectively.

Applicant eligibility and program
requirements are set forth in EDA’s
regulations (codified at 13 CFR chapter
1) and the applicant must address these
requirements. Please note that this
notice supersedes the Economic
Development Assistance Programs FFO
dated June 22, 2009, and current EDA
regulations on program objectives and
priorities, application procedures,
evaluation criteria, and selection
procedures. EDA expects to update its
regulations to reflect these changes in
the near future. EDA’s regulations and
PWEDA are available at http://
www.eda.gov/InvestmentsGrants/
Lawsreg.xml.

What funding is available under this
notice? As of October 14, 2010, the full
amount of FY 2011 appropriations is not
available and EDA is operating under
the authority of the FY 2011 Continuing
Resolution, Public Law 111-242,
September 30, 2010. The FY 2010 award
amounts are provided only for your
information. EDA is operating under a
continuing resolution that allocates a
level of funding based on FY 2010
funding levels, but on a pro-rated basis,
until the enactment of the FY 2011
appropriations. Assuming EDA receives
FY 2011 appropriations of
approximately the same level as in FY
2010, the following amounts may prove
useful for planning purposes.

In FY 2010, the Consolidated
Appropriations Act, 2010 (Pub. L. 111—
117, 123 Stat. 3034 at 3114 (2009)) made
$255,000,000 available for the Economic
Development Assistance Programs
authorized under PWEDA and for the
Trade Adjustment Assistance for Firms

Program authorized under the Trade Act
0f 1974 (19 U.S.C. 2341 et seq.) in FY
2010. EDA expects funding levels for FY
2011 to be similar to that in FY 2010,
however the final amounts will not be
known until Congress passes the FY
2011 appropriations. When the full FY
2011 appropriations become available,
EDA will publish a notice to announce
the final FY 2011 funding levels for
each program. The funding periods and
funding amounts referenced in this
notice are subject to the availability of
funds at the time of award, as well as
to DOC and EDA priorities at the time
of award. Neither DOC nor EDA will be
held responsible for application
preparation costs. Publication of this
notice does not obligate DOC or EDA to
award any specific grant or cooperative
agreement or to obligate all or any part
of available funds.

The following sections provide more
information on EDA’s Economic
Development Assistance Programs.
Specific FY 2011 funding amounts for
each program will be announced
separately upon availability.

1. Public Works and Economic
Development Facilities Program (CFDA
No. 11.300; 13 CFR Part 305)

EDA will provide strategic Public
Works investments to support the
construction or rehabilitation of
essential public infrastructure and
facilities to help communities and
regions leverage their resources and
strengths to create new and better jobs,
drive innovation, become centers of
competition in the global economy, and
ensure resilient economies. For
example, EDA may provide funding to
a consortium of District Organizations to
support the construction of a technology
center that provides laboratory, office,
and manufacturing space and leverages
the resources of local universities,
entrepreneurial networks, and the
District Organizations themselves to
provide comprehensive assistance to
technology-oriented businesses with
significant growth potential.

EDA allocated $133,280,000 for the
Public Works and Economic
Development Facilities Program in FY
2010. The average size of a Public
Works investment was approximately
$1.7 million, though investments ranged
in size from $500,000 to $2,000,000.

2. Economic Adjustment Assistance
Program (CFDA No. 11.307; 13 CFR
Part 307)

Through the Economic Adjustment
Assistance Program, EDA provides a
wide range of construction and non-
construction assistance, including
public works, technical assistance,


http://www.whitehouse.gov/administration/eop/nec/StrategyforAmericanInnovation/
http://www.whitehouse.gov/administration/eop/nec/StrategyforAmericanInnovation/
http://www.whitehouse.gov/administration/eop/nec/StrategyforAmericanInnovation/
http://www.epa.gov/statelocalclimate/index.html
http://www.epa.gov/statelocalclimate/index.html
http://www.epa.gov/statelocalclimate/index.html
http://www.eda.gov/AboutEDA/RIC/
http://www.eda.gov/AboutEDA/RIC/
http://www.eda.gov/InvestmentsGrants/Lawsreg.xml
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strategies, and revolving loan fund
(RLF) projects, in regions experiencing
severe economic dislocations that may
occur suddenly or over time. This
program is designed to respond flexibly
to pressing economic recovery issues
and is well suited to help address
challenges faced by U.S. communities
and regions. For example, EDA might
provide funding to a university or
community college to launch a Regional
Innovation Cluster (RIC) strategy that
supports or provides technical
assistance to smaller manufacturers to
promote the growth of varied industrial
clusters, stem job losses in
manufacturing businesses as a result of
foreign competition, accelerate the
commercialization of research, support
high-growth entrepreneurship, and
promote the successful diversification of
the region’s economy.

EDA will continue to consider
applications from communities
experiencing adverse economic changes
due to base realignment and closures
(BRAC) and Federally declared disasters
when awarding assistance from FY 2011
Economic Adjustment Assistance
Program funds. EDA will help American
workers, businesses, and communities
affected by military base closures or
realignments; defense contractor
reductions in force; Federally declared
disasters; or economic deterioration due
to other disasters, by providing
assistance for planning, coordinating the
use of Federal resources available to
support economic development
recovery, and developing regionally
focused economic recovery and growth
strategies.

EDA allocated $38,620,000 to the
Economic Adjustment Assistance
Program in FY 2010. The average size of
an Economic Adjustment investment
was approximately $550,000, though
investments ranged from $100,000 to
$1,250,000.

3. Global Climate Change Mitigation
Incentive Fund

From amounts otherwise made
available for the Economic Development
Assistance Programs authorized under
PWEDA, EDA generally allocates funds
for the GCCMIF to support projects that
foster economic competitiveness while
enhancing environmental quality. EDA
anticipates that these funds will be used
to advance the green economy by
supporting projects that create jobs
through and increase private capital
investment in initiatives to limit the
nation’s dependence on fossil fuels,
enhance energy efficiency, curb
greenhouse gas emissions, and protect
natural systems. GCCMIF assistance is
available to finance a variety of

sustainability focused projects,
including renewable energy end-
products, the greening of existing
manufacturing functions or processes,
and the creation of certified green
facilities. For example, EDA might
provide funding to a non-profit working
in cooperation with a county to
construct a technology-focused business
incubator that achieves platinum status
under the U.S. Green Building Council’s
Leadership in Energy and
Environmental Design (LEED) rating
system and to expand job training
opportunities in industrial and green
technologies.

An applicant seeking funding for an
eligible project that will be funded
exclusively or mostly from the GCCMIF
should apply in the same manner that
it would apply for Economic
Adjustment Assistance Program
funding. The applicant must include in
the project narrative a detailed
explanation of how the proposed project
will help advance the goals of the
GCCMIF. For more information on the
goals of this initiative, contact the
designated point of contact listed in
section IX. of the FFO for the EDA
regional office servicing your geographic
area.

EDA allocated $25,000,000 in FY
2010 for the GCCMIF. The average size
of a GCCMIF investment was
approximately $840,000, though
investments ranged from $200,000 to
$1,500,000.

Please note that all of the above
examples, average funding estimates,
and ranges are informational only and
are not intended to restrict future
awards. Please also see section IL.A. of
the FFO.

What type of funding instrument will
be used to make awards and how long
will project periods be? Subject to the
availability of funds, EDA may award
grants or enter into cooperative
agreements with an eligible applicant in
order to provide funding for eligible
investment activities. Project periods are
dependent on the nature of the project
and the EDA program under which the
grant or cooperative agreement for the
project is awarded. The project period
generally depends upon the project
scope of work. For example, the project
period for a construction investment
under EDA’s Public Works Program may
last for three years until construction is
completed satisfactorily; while a
strategy investment under EDA’s
Economic Adjustment Assistance
Program may allow for one to three
years for completion of the scope of
work, depending on its complexity and/
or urgency. EDA expects that all projects
will proceed efficiently and

expeditiously and encourages
investments with demonstrated capacity
to be implemented quickly and
effectively, accelerating positive
economic impacts.

Applicant Eligibility. Pursuant to
PWEDA, eligible applicants for and
eligible recipients of EDA investment
assistance include a(n): (i) District
Organization; (ii) Indian Tribe or a
consortium of Indian Tribes; (iii) State,
city, or other political subdivision of a
State, including a special purpose unit
of a State or local government engaged
in economic or infrastructure
development activities, or a consortium
of political subdivisions; (iv) institution
of higher education or a consortium of
institutions of higher education; or (v)
public or private non-profit organization
or association acting in cooperation
with officials of a political subdivision
of a State. See section 3 of PWEDA (42
U.S.C. 3122) and 13 CFR 300.3.

For-profit, private-sector entities are
not eligible for investment assistance
under PWEDA. In addition, EDA is not
authorized to provide grants directly to
individuals or to for-profit entities
seeking to start or expand a private
business. Such requests may be referred
to State or local agencies, or to non-
profit economic development
organizations serving the region in
which such a project will be located.

Economic Distress Requirements.
Applicants are responsible for
demonstrating to EDA the nature and
level of economic distress in the region
impacted by the proposed project.
Applicants also are responsible for
defining the region that the project will
assist and must provide supporting
statistics and other information, as
appropriate. To be eligible under this
notice, the project must be located in a
region that, on the date EDA receives
the application for investment
assistance, meets one (or more) of the
following economic distress criteria: (i)
An unemployment rate that is, for the
most recent 24 month period for which
data are available, at least one
percentage point greater than the
national average unemployment rate; (ii)
per capita income that is, for the most
recent period for which data are
available, 80 percent or less of the
national average per capita income; or
(iii) a “Special Need,” as determined by
EDA and as discussed below under
“Special Need Criteria” and in section
VIL. of the FFO. See section 301 of
PWEDA (42 U.S.C. 3161) and 13 CFR
301.3. EDA will evaluate the economic
dislocations in the impacted region
defined by the applicant and any
supporting data provided by the
applicant.
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EDA reviews project eligibility at the
time a complete application is received
in the regional office. For economic
distress levels based upon the
unemployment rate or per capita
income requirements, EDA will base its
determination on the most recent
American Community Survey (ACS)
published by the U.S. Census Bureau for
either: the region impacted by the
proposed project, the geographic area
where substantial direct project-related
benefits will occur, or the geographic
area of poverty or high unemployment,
as applicable. If a recent ACS is not
available to determine project eligibility,
EDA will base its decision on the most
recent Federal data from other sources
(e.g., data available from the Census
Bureau and the Bureaus of Economic
Analysis, Labor Statistics, and Indian
Affairs). If no Federal data are available,
an applicant must submit to EDA the
most recent data available through the
government of the State in which the
region is located (i.e., conducted by or
at the direction of the State
government). See section 301 of PWEDA
(42 U.S.C. 3161) and 13 CFR 301.3.
Other data may be submitted, as
appropriate, to substantiate eligibility
based on a “Special Need” (see “Special
Need Criteria” below and section VII. of
the FFO). The project must be eligible
on the date EDA receives the
application. In the case of an
application received by EDA more than
six months before the time of award,
EDA will re-evaluate the project to
determine continued eligibility for EDA
investment assistance before making an
award. EDA will reject any
documentation of eligibility that it
determines is inaccurate or incomplete,
which may cause the application to be
rejected.

What is the cost sharing or matching
requirement? Generally, the amount of
the EDA grant may not exceed 50
percent of the total cost of the project.
Projects may receive an additional
amount that shall not exceed 30 percent,
based on the relative needs of the region
in which the project will be located, as
determined by EDA. See section 204(a)
of PWEDA (42 U.S.C. 3144) and 13 CFR
301.4(b)(1).

In the case of EDA investment
assistance to a(n) (i) Indian Tribe, (ii)
State (or political subdivision of a State)
that the Assistant Secretary determines
has exhausted its effective taxing and
borrowing capacity, or (iii) non-profit
organization that the Assistant Secretary
determines has exhausted its effective
borrowing capacity, the Assistant
Secretary has the discretion to establish
a maximum EDA investment rate of up
to 100 percent of the total project cost.

See sections 204(c)(1) and (2) of PWEDA
(42 U.S.C. 3144) and 13 CFR 301.4(b)(5).
Potential applicants should contact the
appropriate EDA regional office
regarding these determinations.

In the application review process,
EDA will consider the nature of the
contribution (cash or in-kind) and the
amount of the matching share funds.
EDA will give preference to applications
that include cash contributions (over in-
kind contributions) as the matching
share. While cash contributions are
preferred, in-kind contributions,
consisting of contributions of space,
equipment, or services, or forgiveness or
assumptions of debt, may provide the
required non-Federal share of the total
project cost. See section 204(b) of
PWEDA (42 U.S.C. 3144). EDA will
fairly evaluate all in-kind contributions,
which must be eligible project costs and
meet applicable Federal cost principles
and uniform administrative
requirements. Funds from other Federal
financial assistance awards are
considered matching share funds only if
authorized by statute, which may be
determined by EDA’s reasonable
interpretation of the statute. See 13 CFR
300.3. The applicant must show that the
matching share is committed to the
project for the project period, will be
available as needed and is not
conditioned or encumbered in any way
that precludes its use consistent with
the requirements of EDA investment
assistance. See 13 CFR 301.5.

Evaluation Criteria. EDA will evaluate
applications based on their ability to
satisfy the following core evaluation
criteria, with each criterion assigned the
weight indicated:

1. National Strategic Priorities. (30%)

EDA seeks to fund applications that
encourage job growth and business
expansion, as well as promoting one or
more of the following initiatives:

e Technology-led economic
development,

e Support to small- and medium-
sized businesses,

¢ Global competitiveness and
innovation,

¢ Responses to economic dislocation
because of auto industry restructuring or
natural disasters,

e Commercialization of research, and/
or

¢ Environmentally sustainable
development.

2. Economically Distressed and
Underserved Communities (25%)

EDA seeks to fund applications that
strengthen diverse communities that
have suffered disproportionate
economic and job losses or long-term

severe economic distress, and/or are
rebuilding to become more competitive
in the global economy.

3. Return on Investment (25%)

EDA seeks to fund applications that
demonstrate a high return on EDA’s
investment by demonstrating that the
project will:

¢ Lead to the creation and/or
retention of jobs, particularly high wage
jobs for a particular community,

e Serve as a catalyst for private sector
investment, and/or

e Be likely to stimulate economic
development by demonstrating a high
probability of leading to actionable
projects or identifying specific
benchmarks that will measure progress
towards outputs.

Please note that the first two criteria
above will be applied to applications for
construction assistance, and the third to
applications for non-construction
assistance.

4. Collaborative Regional Innovation
(10%)

EDA seeks to fund applications that
support the development and growth of
innovation clusters based on existing
regional competitive strengths, which
may be demonstrated by the extent to
which an investment will:

¢ Promote collaboration among multi-
jurisdictional leadership,

e Link and leverage regional assets,
and/or

e Implement or build upon effective
planning efforts.

5. Public/Private Partnerships (10%)

EDA seeks to fund applications that
use both public and private sector
resources, and/or leverage
complementary investments by other
government/public entities and/or non-
profits.

All applicants are expected to provide
a clear and detailed explanation as to
how the proposed project will meet one
or more of EDA’s core evaluation
criteria. For example, an applicant
proposing technical assistance to help
businesses develop and expand overseas
markets via a business incubator or
technology-based economic
development center, for example,
should include a detailed explanation as
to how the applicant will assist their
clients (start-ups or existing businesses)
to develop markets abroad. EDA will
consider applications that include such
an explanation, including performance
measures and deliverables, as
applicable, more competitive than those
that do not.

Please also see EDA’s investment
priorities for this notice, which may be
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found on EDA’s Web site at http://
www.eda.gov/InvestmentsGrants/
InvestmentPriorities.xml. Applicants are
encouraged to review these priorities as
they develop their projects.

Application Review and Selection
Procedures. Throughout the review and
selection process, EDA reserves the right
to seek clarification in writing from
applicants whose applications are being
reviewed and considered. Applicants
may be asked to clarify objectives and
work plans and modify budgets or other
specifics necessary to comply with
Federal requirements and provide
supplemental information required by
the agency before award.

1. Optional Preliminary Reviews

EDA offers eligible applicants the
option of receiving written feedback on
their application before a funding cycle
deadline. Ineligible applicants will be
informed that they are ineligible for
EDA funding. Please see section IIL.A. of
the FFO for eligibility requirements.
EDA will conduct a preliminary
technical and merit review within 15
business days of its receipt of an
application that meets the requirements
set out in section V.A. of the FFO. The
applicant will receive notification
detailing any technical deficiencies
identified during the review (for
example, an incomplete preliminary
engineering report or the need for a co-
applicant), as well as an initial
assessment of the application’s
competitiveness based on the criteria
described below under “Evaluation
Criteria” and in section IV.A. of the
FFO. Applicants will be told if their
application receives a “non-
competitive,” “competitive,” or “highly
competitive” rating. Based on this
feedback, the applicant may revise and/
or supplement the application or submit
a substantially revised application by
the funding cycle deadline or in time for
consideration in a subsequent funding
cycle. Note that EDA will apply the
same evaluation criteria for conducting
preliminary reviews as for reviewing
complete applications after the funding
cycle deadline. Please read carefully
section V.A. of the FFO, which provides
information on preliminary review
requirements and procedures.

2. Responsiveness and Merit Reviews

EDA’s regional office staff will review
all complete applications from eligible
applicants received by a funding cycle
deadline for responsiveness. Applicants
that are ineligible for EDA funding will
be informed that they are ineligible.
Applications that do not contain all
forms and required documentation
listed in section V.B. of the FFO may be

deemed non-responsive and excluded
from further consideration. EDA expects
all applicants to complete and include
all required forms and documentation.
However, EDA in its sole discretion
reserves the right to consider timely and
otherwise complete applications that
may contain non-substantive technical
deficiencies.

After the responsiveness review, EDA
staff will conduct a merit review for all
applications determined to be
responsive to this announcement.
During the merit review process staff
will evaluate independently
applications based on the evaluation
criteria listed below under “Evaluation
Criteria” and in section IV.A. of the
FFO. EDA staff will evaluate
applications according to three
categories: “non-competitive,”
“competitive,” and “highly competitive.”
Applications that are evaluated as “non-
competitive” during the merit review
will not receive further review.
Applications that are evaluated as
“competitive” or “highly competitive”
will be forwarded to an EDA Investment
Review Committee for further
evaluation.

EDA staff will notify applicants of the
results of the merit review. Please note
that notification that an application has
been categorized as “competitive” or
“highly competitive” is not a guarantee
of funding. EDA receives far more
competitive applications than it can
fund.

4

3. Investment Review Committee

Each regional office will convene an
Investment Review Committee (IRC)
that consists of at least four Federal
employees. One of the four members of
each IRC will be appointed by the
Deputy Assistant Secretary for Regional
Affairs to represent EDA Headquarters
and provide quality control assurance.
Each IRC will discuss and evaluate each
“competitive” and “highly competitive”
application to determine if it meets the
program-specific award and application
requirements provided in 13 CFR 305.2
for Public Works investments and 13
CFR 307.2 and 307.4 for Economic
Adjustment Assistance investments.
The IRC also will apply the Selecting
Factors set out below.

The IRC will recommend to the
Regional Director those applications
that merit funding. EDA expects to fund
applications evaluated as “highly
competitive” under the merit review;
however, the IRC may decide not to
make a recommendation, or may
recommend an application categorized
as “competitive” rather than “highly
competitive” for several reasons,

including the following Selecting
Factors:

e A determination that the
application better meets the overall
objectives of section 2 of PWEDA (42
U.S.C. 3121);

¢ Relative economic distress of the
applicant;

¢ Financial or management capability
of the applicant;

¢ Availability of program funding;

e Geographic balance in distribution
of program funds;

¢ Balance of diverse project types in
the distribution of program funds;

¢ Balanced funding for a diverse
group of organizations, to include
smaller and rural organizations, which
may form part of a broader consortium
to serve diverse populations and areas
within the regional office’s territory;

e The applicant’s performance under
previous Federal financial assistance
awards;

e A determination that a project is
more likely to create jobs in a shorter
timeframe; or

e Whether the project will enable
BRAC-impacted communities to
transition from a military to civilian
economy and otherwise respond to
economic impacts.

4. Grants Officer

Each region’s IRC makes its
recommendations to the respective
Regional Director, who is the Grants
Officer under this notice and who
makes the final decision on whether to
fund an application. The Regional
Director might select a project that was
not recommended by the IRC, or not to
fund a project that was recommended,
based on any of the Selecting Factors
described above. The Regional
Director’s final decision must be
consistent with EDA’s and the DOC’s
published policies. Anytime the
Regional Director makes a selection that
differs from the IRC’s recommendation,
the Regional Director will document the
rationale for the decision in writing.

As part of the selection process, EDA
reserves the right to seek clarifications
in writing from applicants for those
applications deemed to have highest
merit in order to facilitate the selection
process.

Technical Assistance. Before each
funding cycle deadline, EDA will
provide technical assistance through its
regional offices and via teleconferences
and webinars to help assist applicants
through the application process. Please
see EDA’s Web site at http://
www.eda.gov/InvestmentsGrants/
Grant%20Process.xml for more
information on such opportunities. In
order to ensure that applicants meet all


http://www.eda.gov/InvestmentsGrants/InvestmentPriorities.xml
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the requirements for a complete
application, EDA encourages applicants
to take advantage of these opportunities
or to contact the point of contact for
their region before submitting an
application.

Additionally, an applicant may
submit an application in advance of a
funding cycle deadline to receive a
preliminary review and written
feedback on the technical and
competitive merits of the proposed
project. Please see section V.A. of the
FFO for more information on this
option.

Intergovernmental Review.
Applications submitted under this
notice are subject to the requirements of
Executive Order (EO) 12372,
“Intergovernmental Review of Federal
Programs,” if a State has adopted a
process under Executive Order 12372 to
review and coordinate proposed Federal
financial assistance and direct Federal
development (commonly referred to as
the “single point of contact review
process”). All applicants must also give
State and local governments a
reasonable opportunity to review and
comment on the proposed Project,
including review and comment from
area-wide planning organizations in
metropolitan areas, as provided for in 15
CFR part 13. To find out more about a
State’s process under EO 12372,
applicants may contact their State’s
Single Point of Contact (SPOC). Names
and addresses of some States’ SPOCs are
listed on the Office of Management and
Budget’s home page at http://
www.whitehouse.gov/omb/grants/
spoc.html. Section A.11. of Form ED-
900 provides more information and
allows applicants to demonstrate
compliance with EO 12372.

Are there any restrictions on the use of
EDA funds?

Regulations, Administrative
Requirements, and Cost Principles.
Specific regulations, administrative
requirements, and cost principles
govern the use of EDA funds. The
general and administrative requirements
for EDA awards are set forth in 13 CFR
parts 300—302. Specific application and
award requirements for the Public
Works and Economic Adjustment
Assistance Programs are provided in 13
CFR parts 305 and 307, respectively.
Note that EDA funds may not be used
directly or indirectly to reimburse any
attorneys’ or consultants’ fees incurred
in connection with expediting
applications for investment assistance.
See 13 CFR 302.10. Please contact the
applicable regional office listed in
section IX. of the FFO for application
and award requirements applicable to

the GCCMIF Program. The uniform
administrative requirements for DOC
grants and cooperative agreements are
codified at 15 CFR parts 14 and 24, as
applicable. Note that for EDA’s
purposes, 15 CFR part 14 governs
awards made to institutions of higher
education and non-profit organizations
and 15 CFR part 24 governs awards
made to States and local governments.
Funds awarded cannot necessarily pay
for all the costs that the recipient may
incur in the course of carrying out the
project. Allowable costs under an EDA
award are determined in accordance
with the following regulations
(incorporated by reference at 15 CFR
parts 14 and 24): (i) 2 CFR part 220,
“Cost Principles for Educational
Institutions (OMB Circular A-21)”; (ii) 2
CFR part 225, “Cost Principles for State,
Local and Indian Tribal Governments
(OMB Circular A-87)”; (iii) 2 CFR part
230, “Cost Principles for Nonprofit
Organizations (OMB Circular A-122)”;
and (iv) Federal Acquisition Regulation
Subpart 31.2, “Contracts with
Commercial Organizations,” codified at
48 CFR 31.2. Applicable administrative
requirements and Federal cost
principles are incorporated by reference
into the terms and conditions of each
EDA award. Generally, costs that are
allowable include salaries, supplies, and
other expenses that are reasonable and
necessary for the completion of the
scope of work. Indirect costs are not
allowed on construction projects under
this notice.

Nonrelocation. Applicants are
advised that should an application be
selected for award, the recipient will be
required to adhere to a special award
condition relating to EDA’s
nonrelocation policy as follows:

In signing this award of financial
assistance, Recipient(s) attests that EDA
funding is not intended by the Recipient to
assist its efforts to induce the relocation of
existing jobs within the U.S. that are located
outside of its jurisdiction to within its
jurisdiction in competition with other U.S.
jurisdictions for those same jobs. In the event
that EDA determines that its assistance was
used for those purposes, EDA retains the
right to pursue appropriate enforcement
action in accord with the Standard Terms
and Conditions of the Award, including
suspension of disbursements and termination
of the award for convenience or cause, which
may include the establishment of a debt
requiring the Recipient to reimburse EDA.

For purposes of ensuring that EDA
assistance will not be used to merely
transfer jobs from one location in the
United States to another, each applicant
must inform EDA of all employers that
constitute primary beneficiaries of the
project assisted by EDA. EDA will
consider an employer to be a “primary

beneficiary” if the applicant estimates
that such employer will create or save
100 or more permanent jobs as a result
of the investment assistance, provided
that such employer also is specifically
named in the application as benefiting
from the project, or is or will be located
in an EDA-assisted building, port,
facility, or industrial, commercial, or
business park constructed or improved
in whole or in part with investment
assistance prior to EDA'’s final
disbursement of funds. In smaller
communities, EDA may extend this
policy to the relocation of 50 or more
jobs.

Application Submission Requirements
and Procedures

How can my organization submit an
application? EDA will accept
applications electronically through
http://www.grants.gov as detailed in
section V.H. of the FFO or in hard copy
to the applicable regional office listed
above under ADDRESSES and in section
IX. of the FFO.

Optional Preliminary Review
Requirements. As noted above under
“Application Review and Selection
Procedures” and in section V.A. of the
FFO, eligible applicants have the option
of requesting preliminary feedback on
an application’s technical and
competitive merits from EDA at any
time. Once an application is received,
EDA will conduct a preliminary
technical and merit review and provide
written feedback to the applicant not
later than 15 business days from the
date of EDA’s receipt of the application.
EDA will apply the same evaluation
criteria for conducting preliminary
reviews as for reviewing complete
applications after the funding cycle
deadline. In addition, EDA will provide
the applicant with its assessment from
a preliminary review based only on the
application submitted by the applicant.
Please read section V.A. of the FFO
carefully for complete information on
what an applicant must submit for a
preliminary review.

Applicants that submit the required
information for a preliminary review
will be notified of any technical
deficiencies and if an application is
evaluated as “non-competitive,”
“competitive,” or “highly competitive.”
The applicant may modify or
supplement the application based on
this feedback or submit a substantially
revised application by the funding cycle
deadline or in time for consideration in
a future funding cycle, and these
decisions rests solely with the
applicant.

An applicant that elects to receive
feedback should take care to submit the
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application sufficiently in advance of
the funding cycle deadline so that EDA
can provide feedback and the applicant
can revise and/or provide additional
documentation or submit a new
application by the funding cycle
deadline. EDA will make best efforts to
review and provide feedback on
applications submitted close to a
funding cycle deadline; however EDA
may not be able to provide feedback in
a compressed timeframe. If an applicant
does not submit its application in time
for EDA to conduct a preliminary
review for a particular funding cycle,
EDA will still provide feedback to the
applicant, but the feedback may be
provided after the funding cycle
deadline. However, if, in such a
situation, if EDA determines an
application is substantially deficient,
the application will not receive further
consideration during that funding cycle.
If the applicant wishes for the
application to be considered in a future
funding cycle, the applicant must
submit additional documentation to
cure the deficiency or complete the
documentation by the relevant deadline.

If EDA’s written preliminary review
instructs that an application is deficient
or incomplete and the applicant does
not revise and or supplement by the
funding cycle deadline, EDA will not
give the application further
consideration. Applicants are strongly
encouraged to submit as complete an
application as possible. EDA’s staff will
be better able to perform a more
comprehensive assessment and provide
clear guidance if the applicant provides
more and higher quality information. In
all cases, an applicant must submit a
complete application by a funding cycle
deadline to be considered for funding in
that funding cycle. Please see section
V.B. of the FFO for information on a
complete application.

Applicants are urged to seek technical
assistance from EDA before submitting
an application; however, in no event
will a potential applicant be denied the
ability to submit an application for
EDA'’s consideration. Please note that
the preliminary review described in this
subsection is optional and is not
required. An applicant retains full
discretion to submit a complete
application at any time.

What does a complete application
package contain? The applicant must
complete and submit the Application
for Investment Assistance (Form ED—
900) and accompanying supplemental
information, the Federal grant assistance
forms from the Standard Form (SF) 424

family, and certain DOC (CD) forms, as
appropriate, as part of a complete
application package. The specific SF
forms required with the Form ED—-900
depend on whether the applicant seeks
construction or non-construction
assistance. The following will assist the
applicant in determining which forms
are required for a complete application.
Please see section V.D. of the FFO for
information on obtaining application
packages.

1. Construction Assistance

An applicant seeking assistance for a
project with construction components is
required to complete and submit the
following:

e Form ED-900 (Application for
Investment Assistance) and
accompanying supporting
documentation. One form per project is
required. Please read the paragraphs
below carefully for important
information on submitting a complete
Form ED-900.

e One Form SF-424 (Application for
Federal Assistance) from each co-
applicant, as applicable.

e Form SF-424C (Budget
Information—Construction Programs).
One form per project is required.

e One Form SF—424D (Assurances—
Construction Programs) from each co-
applicant, as applicable.

e One Form CD-511 (Certification
Regarding Lobbying) from each co-
applicant, as applicable.

2. Non-Construction Assistance

An applicant seeking assistance for a
project without construction
components is required to complete and
submit the following:

e Form ED-900 (Application for
Investment Assistance) and
accompanying supporting
documentation. One form per project is
required. Please read the paragraphs
below carefully for important
information on submitting a complete
Form ED-900.

e One Form SF-424 (Application for
Federal Assistance) from each co-
applicant, as applicable.

e Form SF-424A (Budget
Information—Non-Construction
Programs). One form per project is
required.

e One Form SF—424 B (Assurances—
Non-Construction Programs) from each
co-applicant, as applicable.

e One Form CD-511 (Certification
Regarding Lobbying) from each co-
applicant, as applicable.

In addition, applicants may be
required to provide certain lobbying

information using Form SF-LLL
(Disclosure of Lobbying Activities). Form
ED-900 provided detailed guidance to
help assess whether Form SF-LLL is
required and how to access it. Please
note that, if applicable, one Form SF—
LLL must be submitted for each co-
applicant that has used or plans to use
non-Federal funds for lobbying in
connection with this competition. Some
applicants, including non-profits and
first-time recipients of DOC funding,
may be required to complete an
individual background screening using
Form CD-346 before an award may be
made; however, please note that this
form is not required for a complete
application, and EDA will request it
when necessary.

3. Content of Form ED-900 and
Instructions for Submitting a Complete
Application

This section provides detailed
instructions on what to expect when
completing Form ED-900. Please note
that some documentation that Form ED—
900 advises may be submitted at a later
date must be submitted by a funding
cycle deadline to be considered for
funding in that cycle.

Form ED-900 is divided into lettered
sections that correspond to the specific
EDA program for which an applicant is
applying and that address all of EDA’s
statutory and regulatory requirements.
Applicants applying under this
opportunity will select that they are
applying only for Public Works or
Economic Adjustment Assistance on the
first page of Section A of the form and
the correct sections and exhibits
required will automatically populate the
form. As noted in section II.A.3. of the
FFO, GCCMIF applicants should apply
in the same manner that they would
apply for Economic Adjustment
Assistance. Based on program and
project type, the following table details
the sections and exhibits in Form ED—
900 that the applicant must complete as
well as the required supporting
documentation.

Any application that does not have all
of the required Form ED—900 sections
and supplemental documentation will
be considered incomplete. However,
EDA, in its sole discretion, may
determine that an omission was a non-
substantial technical deficiency that can
easily be rectified or cured and continue
its consideration of the application in
that funding cycle.
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EDA program Required form ED-900 sections
PUDIIC WOIKS ..ottt e e Complete Sections A, B, and M and Exhibits A, D, and E.

Economic Adjustment ..........cccociiiiiiieiniiee e,

For Design and Engineering Assistance under the Public Works or

Economic Adjustment Programs.

Revolving Loan Fund Assistance under the Economic Adjustment Pro-

gram.

tion components.

Complete Sections A, B, and K and Exhibit C. Also complete Sections
M and Exhibits A, D, and E if the application has construction com-
ponents and Section N if the application has only design/engineering
requirements. Complete Section E if the application has no construc-

Complete Sections A, B, and N and Exhibit C.

Complete Sections A, B, E, K, and L and Exhibit C.

In general, EDA does not typically
reimburse pre-award project costs.
Applicants that are in need of pre-award
project cost reimbursement should work
closely with EDA staff at the applicable
regional office to determine if their pre-
award costs may be considered for
reimbursement. Note that for these costs
to be eligible for reimbursement, the
applicant must competitively procure
services pursuant to the Federal
Government’s procurement procedures.
Procurement requirement for
institutions of higher education and
non-profits are set out at 15 CFR 14.40—
14.48 and requirements for State and
local governments are set out at 15 CFR
24.36. Please note that these pre-award
costs will only be considered for
reimbursement if an applicant receives
an award. As noted under section IL.A.
of the FFO, neither EDA nor DOC will
be held responsible for application
preparation expenditures, which are
distinguishable from pre-award project
costs.

Please note that all required
documentation submitted for a complete
application, including any required
engineering reports and environmental
narratives, must be current.

In addition to the required application
forms, applicants must also submit
certain supporting documentation for a
complete application. Because of EDA’s
new funding cycle process, some
instructions contained in Form ED-900
will be superseded by this notice and
the companion FFO. Some
documentation that Form ED—900
advises may be submitted at a later date
must be submitted by a funding cycle
deadline to be considered for funding in
that cycle. The following list details the
required submissions for applications
by project type.

For all types of projects, both
construction and non-construction, the
following are required:

¢ Projects must be consistent with the
region’s Comprehensive Economic
Development Strategy (CEDS) or
alternate EDA-approved strategic
planning document that meets EDA’s
CEDS or strategy requirements. A

summary of EDA’s CEDS and strategy
requirements can be found at http://
www.eda.gov/InvestmentsGrants/
Grant%20Process.xml. See also section
A.3. of Form ED-900, which requires
applicants to identify the relevant plan.
If EDA does not already have the
applicable plan, the applicant may be
required to provide it. Please contact the
applicable regional office listed in
section IX of the FFO for more
information.

¢ Documentation confirming non-
EDA funding, for examples letters of
commitment and other documentation
as necessary. For example, if bonds are
contemplated as match, counsel opinion
of the applicant’s bonding authority and
eligibility of the bonds for use as match,
along with full disclosure of the type of
bonds and the schedule of the
applicant’s intended bond issue are
required. Please contact the applicable
regional office listed in section IX. of the
FFO with questions on this requirement.
(See also section A.9. of Form ED-900).

For construction projects only, the
following are required:

e Maps of the project site (U.S.
Geological Survey (USGS) map(s) and
Federal Emergency Management Agency
(FEMA) floodplain map (if applicable))
with project components and
beneficiaries noted (see section A.2. of
Form ED-900).

e Letters of commitment and
assurances of compliance (Exhibit A to
Form ED-900) from private beneficiaries
of the proposed project (see section B.5.
of Form ED-900).

e Comments from the metropolitan
area review/clearinghouse agency, if
applicable. If the comment period has
not expired or comments were not
received, a copy of the applicant’s
request for comments is sufficient (see
section M.1. of Form ED—-900).

e A preliminary engineering report
(all required elements are listed in
section M.3. of Form ED-900; special
formatting is not required). For
additional guidance on preparing a
preliminary engineering report, see
EDA’s Web site at http://www.eda.gov/

InvestmentsGrants/
Grant%20Process.xml.

¢ An environmental narrative that
will enable EDA to comply with its
National Environmental Policy Act
(NEPA) responsibilities. An
environmental narrative outline that
details required components may be
accessed on EDA’s Web site http://
www.eda.gov/InvestmentsGrants/
Grant%20Process.xml. Please note that
the environmental narrative required for
a complete application does not need to
include all applicable approvals at the
time of submission. Applicants must
include Appendix A (Applicant’s
Certification Clause) to the
environmental narrative signed by each
co-applicant, as applicable.

¢ Copies of any existing
correspondence with or sign-offs/
approvals from other agencies with
respect to the project, such as the U.S.
Army Corps of Engineers, the U.S. Fish
and Wildlife Service, or the State or
Tribal Historic Preservation Officer.
Please note that an applicant will not be
required to submit all required sign-offs/
approvals by a funding cycle deadline
for an application to be considered
complete. If the application does not
include sign-offs/approvals from
appropriate agencies and EDA
subsequently determines that these are
required, the applicant will be required
to obtain them before EDA will approve
an award. For additional information
about this requirement, please contact
the applicable Regional Environmental
Officer (REQO) listed in section IX. of the
FFO.

¢ Copies of any other environmental
studies that have already been
completed for the project site, if
available.

e Comments from the State
Clearinghouse to comply with Executive
Order 12372, if applicable. If the
comment period has not expired or
comments were not received, a copy of
the applicant’s request for comments is
sufficient. Detailed information on the
State Clearinghouse process can be
accessed at http://www.whitehouse.gov/
omb/grants _spoc.
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For Revolving Loan Fund projects
only, the following is required:

e RLF Plan for the RLF’s financial
management. See EDA’s regulation at 13
CFR 307.9 for more information on
requirements for RLF Plans.

For non-profit applicants only,
including each non-profit co-applicant,
if applicable, the following are required:

e Certificate of good standing from
the State in which the non-profit is
incorporated, if applicable.

¢ A copy of the organization’s current
Articles of Incorporation, or other
formation documents, as applicable, and
By-Laws.

e Resolution (or letter) from a general
purpose subdivision of State
government acknowledging that the
organization is acting in cooperation
with officials of that political
subdivision.

As noted under section IV.A. of the
FFO, applicants are expected to provide
a clear and detailed explanation as to
how the proposed project will meet one
or more of EDA’s core evaluation
criteria. EDA will consider applications
that include such an explanation, with
performance measures and deliverables,
as applicable, as more competitive than
those that do not.

Award Administration Information

How will EDA notify applicants? EDA
expects to notify applicants of its
decision within 20 business days of a
funding cycle deadline. EDA will retain
unsuccessful applications in the
applicable regional office in accordance
with EDA’s record retention schedule.
EDA will notify applicants whose
projects EDA expects to fund through
the competitive evaluation process via a
Non-Binding Commitment (NBC) letter.
Although the letter expresses the
applicant’s success in the competitive
portion of the evaluation process, it will
not legally obligate EDA to make an
award to the applicant. Once an
applicant receives this letter, the
applicant will be required to complete
certain due diligence requirements and
pass a set of technical reviews by EDA
staff to ensure compliance with all
applicable rules and regulations,
including title, project ownership,
environmental, and other requirements,
as applicable. If the applicant
successfully fulfills all requirements to
EDA’s satisfaction within the allotted
time frame, the expectation is that EDA
will proceed with the official award and
obligation of funds.

If the application is selected for
funding and successfully completes all
due diligence requirements, the EDA
Grants Officer will issue the grant award
(Form CD-450), which is the

authorizing financial assistance award
document. By signing the Form CD-450,
the recipient agrees to comply with all
award provisions. EDA will provide the
Form CD—-450 by mail or overnight
delivery to the appropriate business
office of the recipient’s organization.
The recipient must sign and return the
Form CD-450 without modification
within 30 days of receipt. If an applicant
is awarded funding, neither DOC nor
EDA is under any obligation to provide
any additional future funding in
connection with that award or to make
any future award(s). Amendment or
renewal of an award to increase funding
or to extend the period of performance
is at the discretion of the DOC and of
EDA. Applicants that do not receive an
NBC letter or denial letter will be so
advised and given the option to carry
over their application for consideration
in the next funding cycle.

Information disclosure. The Freedom
of Information Act (5 U.S.C. 552 and
DOC regulations at 15 CFR part 4)
(FOIA) sets forth the process and
procedure DOC follows to make
requested material, information, and
records publicly available. Unless
prohibited by law and to the extent
required under the FOIA, contents of
applications, proposals, and other
information submitted by applicants
may be released in response to FOIA
requests. Applicants should be aware
that EDA may make certain application
information publically available. The
applicant should notify EDA if it
believes any application information to
be confidential.

“Special Need” Criteria. The following
criteria are published in accordance
with 13 CFR 301.3(a)(1)(iii) and define
what may constitute a “Special Need”
(as defined in 13 CFR 300.3) sufficient
to make a project eligible for Public
Works or Economic Adjustment
investment assistance, as described in
section IIL.B. of the FFO. Only
applications for Public Works or
Economic Adjustment Assistance may
be found eligible under a “Special
Need,” and EDA will determine the
maximum allowable investment rates
for such projects. The applicant will be
asked to present appropriate economic
or demographic statistics to demonstrate
a “Special Need.”

A project is eligible pursuant to a
“Special Need” if the project is located
in a region that meets one of the criteria
described below:

1. Closure or restructuring of
industrial firms or loss of a major
employer essential to the regional
economy. A region has experienced
either:

a. An actual closure or restructuring
of a firm(s) within the past 12 months
prior to application, resulting in sudden
job losses and meeting the following
dislocation criteria; or

b. A threat of closure that results from
a public announcement of an impending
closure or restructuring of a firm(s)
expected to occur within two years of
application; AND

c. Such actual or threatened closure
results in sudden job losses meeting the
following dislocation criteria:

e For regions with a population of at
least 100,000, the actual or threatened
dislocation is 500 jobs, or one percent
of the civilian labor force (CLF),
whichever is less.

e For regions with a population up to
100,000, the actual or threatened
dislocation is 200 jobs, or one percent
of the CLF, whichever is less.

2. Substantial out-migration or
population loss. An applicant seeking
eligibility under this criterion will be
asked to present appropriate and
compelling economic or demographic
data to demonstrate the special need.

3. Underemployment, meaning
employment of workers at less than full-
time or at less skilled tasks than their
training or abilities permit. An applicant
seeking eligibility under this criterion
will be asked to present appropriate and
compelling economic and demographic
data to demonstrate the special need.

4. Military base closures or
realignments, defense contractor
reductions-in-force, or Department of
Energy defense-related funding
reductions.

a. A military base closure refers to a
military base that was closed or is
scheduled for closure, realignment, or
growth pursuant to the base closure and
realignment process or other
Department of Defense (DOD) process.
Unless further extended by the Assistant
Secretary, the region is eligible from the
date of DOD’s recommendation for
closure, realignment, or growth until
five years after the actual date of closing
of the installation or five years after the
announced realignment or growth
actually occurs.

b. A defense contractor reduction-in-
force refers to a defense contractor(s)
experiencing defense contract
cancellations or reductions resulting
from official DOD announcements and
having aggregate value of at least $10
million per year. Actual dislocations
must have occurred within one year of
application to EDA and threatened
dislocations must be anticipated to
occur within two years of application to
EDA. Defense contracts that expire in
the normal course of business will not
be considered to meet this criterion.
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c. A Department of Energy defense-
related funding reduction refers to a
Department of Energy facility that has
experienced or will experience a
reduction of employment resulting from
its defense mission change. The area is
eligible from the date of the Department
of Energy announcement of reductions
until five years after the actual date of
reduced operations at the installation.

5. Natural or other major disasters or
emergencies, including terrorist attacks.
Unless further extended by the Assistant
Secretary, a region that has received one
of the following disaster declarations is
eligible to apply for EDA assistance for
a period of 18 months after the date of
declaration:

a. A Presidentially Declared Disaster
declared under the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act, as amended (42 U.S.C.
5121 et seq.); or

b. A Federally Declared Disaster
pursuant to the Magnuson-Stevens
Fishery Conservation and Management
Act, as amended (16 U.S.C. 1861a(a)); or

c. A Federally Declared Disaster
pursuant to the Consolidated Farm and
Rural Development Act, as amended (7
U.S.C. 1961); or

d. A Federally Declared Disaster
pursuant to the Small Business Act, as
amended (Pub. L. 85-536, 72 Stat. 384
(1958)).

6. Extraordinary depletion of natural
resources or other impact attributable to
a new or revised Federal regulation or
policy that will have a significant
impact on a community to avoid an
extraordinary depletion of natural
resources. For example, in the case of a
Federal fishing regulation designed to
promote and sustain a community and
its fishery in the long-term, EDA could
quickly help a coastal community
respond to any short-term economic
dislocations.

7. Communities undergoing transition
of their economic base as a result of
changing trade patterns. An area
certified as eligible by the North
American Development Bank
(NADBank) Program or the Community
Adjustment and Investment Program
(CAIP).

8. Other special need. The area is
experiencing other special or
extraordinary economic adjustment
needs, as determined by the Assistant
Secretary.

Other Requirements

The Department of Commerce
Administrative and National Policy
Requirements: Administrative and
national policy requirements for all
DOC awards are contained in the
Department of Commerce Pre-Award

Notification Requirements for Grants
and Cooperative Agreements, published
in the Federal Register on February 11,
2008 (73 FR 7696). This notice may be
accessed by entering the Federal
Register volume and page number
provided in the previous sentence at the
following Internet Web site: http://
www.gpoaccess.gov/fr/index.html.

Environmental and Historic
Preservation Requirements: All
applicants for EDA construction
assistance are required to provide
adequate environmental information.
Each application will be reviewed by
EDA for compliance with the National
Environmental Policy Act of 1969, as
amended (NEPA). During the NEPA
review process, applicants may be
instructed to contact the designated
State Historic Preservation Officer
(SHPO) and/or participate in
consultation with a tribe and/or a Tribal
Historic Preservation Officer (THPO),
provide approvals from other
governmental agencies, or provide more
detailed environmental information.
The implementing regulations of NEPA
require EDA to provide public notice of
the availability of project-specific
environmental documents, such as
environmental impact statements,
environmental assessments, findings of
no significant impact, and records of
decision, to the affected public, as
specified in 40 CFR 1506.6(b). For
further guidance and information,
please contact the REO in the
appropriate regional office listed in
section IX. of the FFO, or refer to the
Environmental and Historic
Preservation information on EDA’s Web
site, available at http://www.eda.gov/
InvestmentsGrants/
Grant%20Process.xml.

OMB Circular A-133 Audit
Requirements: Single or program-
specific audits shall be performed in
accordance with the requirements
contained in OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations,” and the
related Compliance Supplement. OMB
Circular A—133 requires any non-
Federal entity (i.e., non-profit
organizations, including non-profit
institutions of higher education and
hospitals, States, local governments and
Indian tribes) that expends Federal
awards of $500,000 or more in the
recipient’s fiscal year to conduct a
single or program-specific audit in
accordance with the requirements set
out in the Circular.

The applicant is reminded that EDA
or the DOC’s Office of Inspector General
also may conduct an audit of an award
at any time.

Universal Identifier, and Central
Contractor Registration Requirements
and Reporting Under the Transparency
Act

DUNS Numbers and CCR
Registration: Be advised that all
applicants for Federal assistance are
required to obtain a universal identifier
in the form of Dun and Bradstreet Data
Universal Numbering System (DUNS)
numbers and maintain a current
registration in the Central Contractor
Registration (CCR) database. Per the
requirements of 2 CFR part 25, each
applicant must:

¢ Be registered in the CCR before
submitting an application;

e Maintain an active CCR registration
with current information at all times
during which it has an active Federal
award or an application under
consideration by an agency; and

e Provide its DUNS number in each
application or plan it submits to the
agency.

Please see also the Federal Register
notice published September 14, 2010 at
75 FR 55671.

Reporting Under the Transparency
Act: All recipients of a Federal award
made on or after October 1, 2010 are
required to comply with reporting
requirements under the Federal Funding
Accountability and Transparency Act of
2006 (Transparency Act) per the
requirements of 2 CFR part 170. In
general, all recipients are responsible for
reporting subawards of $25,000 or more.
In addition, recipients that meet certain
criteria are responsible for reporting
executive compensation. Applicants
must ensure they have the necessary
processes and systems in place to
comply with the reporting requirements
should they receive funding. Please see
also the Federal Register notice
published September 14, 2010 at 75 FR
55663.

Paperwork Reduction Act: This
document contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
approved by OMB: Form ED-900
(Application for Investment Assistance)
(OMB Control Number 0610-0094);
Form SF-424 (Application for Financial
Assistance) (OMB Control Number
4040-0004); Form SF-424A (Budget
Information—Non-Construction
Programs) (OMB Control Number 4040—
0006); Form SF—424B (Assurances—
Non-Construction Programs) (OMB
Control Number 4040—-0007); Form SF—
424C (Budget Information—
Construction Programs) (OMB Control
Number 4040-0008), SF—-424D
(Assurances—Construction Programs)
(OMB Control Number 4040-0009);
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Form SF-LLL (Disclosure of Lobbying
Activities) (OMB Control Number 0348—
0046); and Form CD-346 (Applicant for
Funding Assistance) (OMB Control
Number 0605-0001). Notwithstanding
any other provision of law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA unless that collection of
information displays a currently valid
OMB Control Number.

Executive Order 12866 (Regulatory
Planning and Review): This notice has
been determined to be not significant for
purposes of Executive Order 12866.

Executive Order 13132 (Federalism):
It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Administrative Procedure Act/
Regulatory Flexibility Act: Prior notice
and an opportunity for public comments
are not required by the Administrative
Procedure Act or any other law for rules
concerning grants, benefits, and
contracts (5 U.S.C. 553(a)(2)). Because
notice and opportunity for comment are
not required pursuant to 5 U.S.C. 553 or
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
inapplicable. Therefore, a regulatory
flexibility analysis has not been
prepared.

Dated: October 7, 2010.
John Fernandez,

Assistant Secretary of Commerce for
Economic Development.

[FR Doc. 2010-25896 Filed 10-13-10; 8:45 am]
BILLING CODE 3510-24-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

The following notice of meeting is
published pursuant to the provisions of
the Government in the Sunshine Act,
Public Law 94-409, 5 U.S.C. 552b.
AGENCY HOLDING THE MEETING:
Commodity Futures Trading
Commission.

TIME AND DATE: The Commission has
scheduled two meetings for the
following dates:

October 19, 2010 at 9:30 a.m.
October 26, 2010 at 9:30 a.m.

PLACE: Three Lafayette Center, 1155 21st
St., NW., Washington, DC. Lobby Level
Hearing Room (Room 1000).

STATUS: Open.

MATTERS TO BE CONSIDERED: The
Commission has scheduled these

meetings to consider the issuance of
various proposed rules. Agendas for
each of the scheduled meetings will be
made available to the public and posted
on the Commission’s Web site at http://
www.cftc.gov at least seven (7) days
prior to the meeting. In the event that
the times or dates of the meetings
change, an announcement of the change,
along with the new time and place of
the meeting, will be posted on the
Commission’s Web site.

CONTACT PERSON FOR MORE INFORMATION:

David A. Stawick, Secretary of the
Commission, 202—418-5071.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2010-25582 Filed 10-12-10; 4:15 pm]
BILLING CODE P

DEPARTMENT OF DEFENSE
Office of the Secretary

Federal Advisory Committee; Board of
Regents of the Uniformed Services
University of the Health Sciences

AGENCY: Uniformed Services University
of the Health Sciences (USU); DoD.

ACTION: Quarterly meeting notice.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972 (5 U.S.C., Appendix, as amended)
and the Sunshine in the Government
Act of 1976 (5 U.S.C. 552b, as
amended), DoD announces that the
Board of Regents of the Uniformed
Services University of the Health
Sciences will meet on November 9,
2010, in Bethesda, MD.

DATES: The meeting will be held on
Tuesday, November 9, 2010 from:

8 a.m. to 12 noon (Open Session).
12 noon to 1:30 p.m. (Closed Session).

ADDRESSES: The meeting will be held at
the Everett Alvarez Jr. Board of Regents
Room (D 3001), Uniformed Services
University of the Health Sciences, 4301
Jones Bridge Road, Bethesda, MD 20814.
FOR FURTHER INFORMATION CONTACT:
Janet S. Taylor, Designated Federal
Officer, 4301 Jones Bridge Road,
Bethesda, Maryland 20814; telephone
301-295-3066. Ms. Taylor can also
provide base access procedures.

SUPPLEMENTARY INFORMATION:
Purpose of the Meeting

Meetings of the Board of Regents
assure that USU operates in the best
traditions of academia. An outside
Board is necessary for institutional
accreditation.

Agenda

The actions that will take place
include the approval of minutes from
the Board of Regents Meeting held
August 3, 2010; acceptance of reports
from working committees; approval of
faculty appointments and promotions;
and the awarding of master’s and
doctoral degrees in the biomedical
sciences and public health. The Board
will also hear reports from the
President, USU; the Dean, School of
Medicine; the Dean, Graduate School of
Nursing; and the president of the
Faculty Senate. These actions are
necessary for the University to pursue
its mission, which is to provide
outstanding health care practitioners
and scientists to the uniformed services.

Meeting Accessibility

Pursuant to Federal statute and
regulations (5 U.S.C. 552b, as amended,
and 41 CFR 102-3.140 through 102—
3.165) and the availability of space,
most of the meeting is open to the
public. Seating is on a first-come basis.
The closed portion of this meeting is
authorized by 5 U.S.C. 552b(c)(6) as the
subject matter involves personal and
private observations.

Written Statements

Interested persons may submit a
written statement for consideration by
the Board of Regents. Individuals
submitting a written statement must
submit their statement to the Designated
Federal Official (see FOR FURTHER
INFORMATION CONTACT). If such statement
is not received at least 10 calendar days
prior to the meeting, it may not be
provided to or considered by the Board
of Regents until its next open meeting.
The Designated Federal Officer will
review all timely submissions with the
Board of Regents Chairman and ensure
such submissions are provided to Board
of Regents Members before the meeting.
After reviewing the written comments,
submitters may be invited to orally
present their issues during the
November 2010 meeting or at a future
meeting.

Dated: October 8, 2010.

Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2010-25872 Filed 10-13—-10; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DOD-2010-0S-0142]

Privacy Act of 1974; System of
Records

AGENCY: Department of Defense (DoD).

ACTION: Notice to alter a system of
records.

SUMMARY: The Office of the Secretary of
Defense proposes to alter a system of
records in its inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended.

DATES: This proposed action will be
effective without further notice on
November 15, 2010, unless comments
are received which result in a contrary
determination.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, Room 3C843 Pentagon,
1160 Defense Pentagon, Washington, DC
20301-1160.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Ms.
Cindy Allard at (703) 588-6830.
SUPPLEMENTARY INFORMATION: The Office
of the Secretary of Defense notices for
systems of records subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
Chief, OSD/JS Privacy Office, Freedom
of Information Directorate, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington DC 20301-1155.

The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on October 1, 2010, to the
House Committee on Oversight and
Government Reform, the Senate
Committee on Governmental Affairs,
and the Office of Management and
Budget (OMB) pursuant to paragraph 4c
of Appendix I to OMB Circular No. A—
130, “Federal Agency Responsibilities
for Maintaining Records About

Individuals,” dated February 8, 1996
(February 20, 1996; 61 FR 6427).

Dated: October 8, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DWHS E05

SYSTEM NAME:

Mandatory Declassification Review
Files (March 28, 2007; 72 FR 14533).

CHANGES:
* * * * *

SYSTEM LOCATION:

Delete entry and replace with “Chief,
Records and Declassification Division,
Executive Services Directorate, 1155
Defense Pentagon, Washington, DC
20301-1155.”

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with,
“Individuals who request Mandatory
Declassification Review (MDR) or
appeal a Mandatory Declassification
Review determination. These include
DoD, Executive Branch Agencies, public
or contractors.”

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with, “Name,
address, and organization of person
making MDR request or appeal,
identification of records requested,
dates and summaries of action taken.”

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with, “E.O.
13526, Classified National Security
Information; DoD Instruction 5200.01,
DoD Information Security Program and
Protection of Sensitive Compartmented
Information.”

PURPOSE(S):

Delete entry and replace with, “To
process requests and/or appeals from
individuals for the mandatory review of
classified documents for the purposes of
releasing declassified material to the
public; and to provide a research
resource of historical data on release of
records to ensure consistency in
subsequent actions. Data developed
from this system is used for the annual
report required by the applicable
Executive Order(s) governing classified
National Security Information. This data
also serves management needs, by
providing information about the number
of requests; the type or category of
records requested; and the average
processing time.”

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

Delete entry and replace with, “In
addition to those disclosures generally
permitted under 5 U.S.C. 552a(b) of the
Privacy Act of 1974, these records may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of OSD’s
compilation of systems of records
notices apply to this system.”

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

* * * * *

SAFEGUARDS:

Delete entry and replace with, “Paper
records are maintained in a Defense
Security vault, with all physical security
requirements to ensure the protection of
special compartmented information.
Within the vault, the paper files are
stored in security containers with access
limited to officials having a need-to-
know based on their assigned duties.
Computer systems require Common
Access Card (CAC) and passwords.
Users are limited according to their
assigned duties to appropriate access on
a need-to-know basis.”

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with, “Chief,
Records and Declassification Division,
Executive Services Directorate, 1155
Defense Pentagon, Washington, DC
20301-1155.”

NOTIFICATION PROCEDURE:

Delete entry and replace with,
“Individuals seeking to determine
whether information about themselves
is contained in this system of records
should address written inquiries to
Chief, Records and Declassification
Division, Executive Services Directorate,
1155 Defense Pentagon, Washington, DC
20301-1155.

Written requests should include the
individual’s name and address of the
individual at the time the record would
have been created.”

RECORD ACCESS PROCEDURES:

Delete entry and replace with,
“Individuals seeking access to
information about themselves contained
in this system of records should address
written inquiries to the Office of the
Secretary of Defense/Joint Staff,
Freedom of Information Act Requester
Service Center, Office of Freedom of
Information, 1155 Defense Pentagon,
Washington, DC 20301-1155.
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Written requests should include the
name and number of this system of
records notice along with the
individual’s name and address of the
individual at the time the record would

have been created and be signed.”
* * * * *

RECORD SOURCE CATEGORIES:

Delete entry and replace with, “The
individual.”
* * * * *

DWHS EO05

SYSTEM NAME:

Mandatory Declassification Review
Files.

SYSTEM LOCATION:

Chief, Records and Declassification
Division, Executive Services Directorate,
1155 Defense Pentagon, Washington, DC
20301-1155.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals who request Mandatory
Declassification Review (MDR) or
appeal a Mandatory Declassification
Review determination. These include
DoD, Executive Branch Agencies, public
or contractors.

CATEGORIES OF RECORDS IN THE SYSTEM:
Name, address, and organization of
person making MDR request or appeal,
identification of records requested,
dates and summaries of action taken.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
E.O. 13526, Classified National
Security Information; DoD Instruction
5200.01, DoD Information Security
Program and Protection of Sensitive
Compartmented Information.

PURPOSE(S):

To process requests and/or appeals
from individuals for the mandatory
review of classified documents for the
purposes of releasing declassified
material to the public; and to provide a
research resource of historical data on
release of records to ensure consistency
in subsequent actions. Data developed
from this system is used for the annual
report required by the applicable
Executive Order(s) governing classified
National Security Information. This data
also serves management needs, by
providing information about the number
of requests; the type or category of
records requested; and the average
processing time.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.

552a(b) of the Privacy Act of 1974, these
records may specifically be disclosed
outside the DoD as a routine use
pursuant to 5 U.S.C. 552a(b)(3) as
follows:

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of OSD’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper file folders and electronic
storage media.

RETRIEVABILITY:

Retrieved by name of requester and
other pertinent information, such as
organization or address, subject material
describing the MDR item (including
date), MDR request number using
computer indices, referring agency, or
any combination of fields.

SAFEGUARDS:

Paper records are maintained in a
Defense Security vault, with all physical
security requirements to ensure the
protection of special compartmented
information. Within the vault, the paper
files are stored in security containers
with access limited to officials having a
need-to-know based on their assigned
duties. Computer systems require
Common Access Card (CAC) and
passwords. Users are limited according
to their assigned duties to appropriate
access on a need-to-know basis.

RETENTION AND DISPOSAL:

Files that grant access to records are
held in current status for two years after
the end of the calendar year in which
created, then destroyed. Files pertaining
to denials of requests are destroyed 5
years after final determination. Appeals
are retained for 3 years after final
determination.

SYSTEM MANAGER(S) AND ADDRESS:

Chief, Records and Declassification
Division, Executive Services Directorate,
1155 Defense Pentagon, Washington, DC
20301-1155.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system of records
should address written inquiries to
Chief, Records and Declassification
Division, Executive Services Directorate,
1155 Defense Pentagon, Washington, DC
20301-1155.

Written requests should include the
individual’s name and address of the
individual at the time the record would
have been created.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system of records should address
written inquiries to the Office of the
Secretary of Defense/Joint Staff,
Freedom of Information Act Requester
Service Center, Office of Freedom of
Information, 1155 Defense Pentagon,
Washington, DC 20301-1155.

Written requests should include the
name and number of this system of
records notice along with the
individual’s name and address of the
individual at the time the record would
have been created and be signed.

CONTESTING RECORD PROCEDURES:

The Office of the Secretary of Defense
rules for accessing records, for
contesting contents and appealing
initial agency determinations are
published in Office of the Secretary of
Defense Administrative Instruction 81;
32 CFR part 311; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:
The individual.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 2010-25870 Filed 10-13—10; 8:45 am]

BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary

[Docket ID DOD-2010—-0S-0143]
Privacy Act of 1974; System of
Records

AGENCY: Department of Defense (DoD).

ACTION: Notice to alter a system of
records.

SUMMARY: The Office of the Secretary of
Defense proposes to alter a system of
records in its inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended.
DATES: This proposed action would be
effective without further notice on
November 15, 2010, unless comments
are received which result in a contrary
determination.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, Room 3C843 Pentagon,
1160 Defense Pentagon, Washington, DC
20301-1160.

Instructions: All submissions received
must include the agency name and
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docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Ms.
Cindy Allard at (703) 588-6830.
SUPPLEMENTARY INFORMATION: The Office
of the Secretary of Defense notices for
systems of records subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
Chief, OSD/JS Privacy Office, Freedom
of Information Directorate, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington DC 20301-1155.
The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on October 1, 2010, to the
House Committee on Oversight and
Government Reform, the Senate
Committee on Governmental Affairs,
and the Office of Management and
Budget (OMB) pursuant to paragraph 4c
of Appendix I to OMB Circular No. A—
130, “Federal Agency Responsibilities
for Maintaining Records About
Individuals,” dated February 8, 1996
(February 20, 1996; 61 FR 6427).

Dated: October 8, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

V5-05

SYSTEM NAME:

Joint Personnel Adjudication System
(JPAS) (July 1, 2005; 70 FR 38120).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with “DMDC
12 DoD”.

* * * * *

SYSTEM LOCATION:

Delete entry and replace with
“Defense Manpower Data Center, DoD
Center Monterey Bay, 400 Gigling Road,
Seaside, CA 93955-6771.”

* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:
Delete entry and replace with
“Complete investigation packages and
documenting records conducted by
Federal investigative organizations (e.g.,
U.S. Office of Personnel Management
(OPM), Central Intelligence Agency,
NASA, etc.) and locator references to

such investigations. Records
documenting the personnel security
adjudicative and management process,
to include an individual’s Social
Security Number (SSN); name (both
current, former and alternate names);
date of birth; place of birth; country of
citizenship; type of DoD affiliation;
employing activity; current employment
status; position sensitivity; personnel
security investigative basis; status of
current adjudicative action; security
clearance eligibility and access status;
whether eligibility determination was
based on a condition, deviation from
prescribed investigative standards or
waiver of adjudication guidelines;
reports of security-related incidents, to
include issue files; suspension of
eligibility and/or access; denial or
revocation of eligibility and/or access;
eligibility recommendations or
decisions made by an appellate
authority; non-disclosure execution
dates; indoctrination date(s); level(s) of
access granted; debriefing date(s); and
reasons for debriefing.”

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with “50
U.S.C. 401, Congressional declaration of
purpose; 50 U.S.C. 435, Purposes; DoD
5200.2R, Department of Defense
Personnel Security Program Regulation;
DoD 5105.21-M-1, Sensitive
Compartment Information
Administrative Security Manual; E.O.
10450, Security Requirements for
Government Employment; E.O. 10865,
Safeguarding Classified Information
Within Industry; E.O. 12333, United
States Intelligence Activities; E.O.
12829, National Industrial Security
Program; E.O. 12968, Access to
Classified Information; and E.O. 9397
(SSN), as amended.”

PURPOSE(S):

Delete entry and replace with “The
Joint Personnel Adjudication System
(JPAS) is an enterprise automated
system for personnel security
management, providing a common,
comprehensive medium to record and
document personnel security actions
within the Department, including
granting interim clearances and
submitting investigations. Decentralized
access is authorized at the nine central
adjudication facilities and DoD
Component security offices. JPAS also
compiles statistical data for use in
analyses and studies.”

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

Delete entry and replace with “In
addition to disclosures generally

permitted under 5 U.S.C. 552a(b) of the
Privacy Act of 1974, these records may
specifically be disclosed outside the
DoD as follows:

To the White House to obtain
approval of the President of the United
States regarding certain military
personnel office actions as provided for
in DoD Instruction 1320.4, Military
Officer Actions Requiring Approval of
the Secretary of Defense or the
President, or Confirmation by the
Senate.

To the U.S. Citizenship and
Immigration Service for use in alien
admission and naturalization inquiries.

To the Office of the Director of
National Intelligence, the Federal
Bureau of Investigation; the National
Aeronautics and Space Administration;
the Central Intelligence Agency; the
Office of Personnel Management; the
Department of State, the Department of
the Treasury; the Internal Revenue
Service; the U.S. Postal Service; the U.S.
Secret Service; the Bureau of Alcohol,
Tobacco, Firearms and Explosives; the
U.S. Customs and Border Protection;
Department of Homeland Security; and
any other related Federal agencies for
the purpose of determining access to
National Security Information (NSI)
pursuant to E.O. 12968, Access to
Classified Information.

To authorized industry users for the
purpose of verifying eligibility and
determining access to National Security
Information (NSI) of their employees.

The DoD ‘Blanket Routine Uses’ set
forth at the beginning of the Office of
the Secretary of Defense compilation of
systems of records notices also apply to
this system.”

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, SAFEGUARDING,
RETAINING AND DISPOSING OF RECORDS IN THE
SYSTEM:

STORAGE:
Delete entry and replace with

“Electronic storage media.”
* * * * *

SAFEGUARDS:

Delete entry and replace with
“Electronically and optically stored
records are maintained in fail-safe
system software with password-
protected access. Records are accessible
only to authorized persons with a valid
need-to-know, who are appropriately
screened, investigated and determined
eligible for access. During non-duty
hours, alarms systems and/or security or
military police guards secure all
locations. Only authorized personnel
with a valid need-to-know are allowed
access to JPAS. Additionally, access to
JPAS is based on a user’s specific
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functions, security eligibility and access
level.”

RETENTION AND DISPOSAL:

Delete entry and replace with
“Disposition pending. Until the National
Archives and Records Administration
has approved the disposition, treat
records as permanent.”

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
“Director, Defense Manpower Data
Center, 1600 Wilson Boulevard, Suite
400, Arlington VA 22209-2593.

Deputy Director, Defense Manpower
Data Center, DoD Center Monterey Bay,
400 Gigling Road, Seaside, CA 93955—
6771.”

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Deputy
Director, Defense Manpower Data
Center, DoD Center Monterey Bay, 400
Gigling Road, Seaside, CA 93955-6771.

Written requests must contain the full
name (and any alias and/or alternate
names used), Social Security Number
(SSN), and date and place of birth.”

RECORDS ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking information about
themselves contained in this system
should address written inquiries to the
Office of the Secretary of Defense/Joint
Staff Freedom of Information Act
Requester Service Center, 1155 Defense
Pentagon, Washington, DC 20301-1155.

Individuals should provide their full
name (and any alias and/or alternate
names used), Social Security Number
(SSN), and date and place of birth.

In addition, the requester must
provide a notarized statement or an
unsworn declaration made in
accordance with 28 U.S.C. 1746, in the
following format:

If executed without the United States:
‘T declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature).’

If executed within the United States,
its territories, possessions, or
commonwealths: ‘I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). (Signature).’

Attorneys or other persons acting on
behalf of an individual must provide
written authorization from that
individual for their representative to act
on their behalf.

Because JPAS is a joint DoD system,
it may be necessary to refer specific data
to the DoD Component where it
originated for a release determination.”

CONTESTING RECORD PROCEDURES:

Delete entry and replace with “The
Office of the Secretary of Defense/Joint
Staff rules for accessing records, and for
contesting or appealing agency
determinations are published in Office
of the Secretary of Defense
Administrative Instruction 81, 32 CFR
part 311; or may be obtained directly
from the system manager.”

RECORDS SOURCE CATEGORIES:

Delete entry and replace with
“Information contained in this system is
derived from the appropriate DoD
personnel systems; Consolidated
Adjudication Tracking System (CATS);
records maintained by the DoD
adjudicative agencies; and records
maintained by security managers,
special security officers, or other
officials requesting and/or sponsoring
the security eligibility determination for
the individual. Additional information
may be obtained from other sources
(such as personnel security
investigations, personal financial
records, military service records,
medical records and unsolicited
sources.)”

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Delete entry and replace with
“Investigatory material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for Federal civilian employment,
military service, Federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) and published in 32
CFR part 311. For additional
information contact the system

manager.”
* * * * *
DMDC 12 DoD

SYSTEM NAME:

Joint Personnel Adjudication System
(JPAS).
SYSTEM LOCATION:

Defense Manpower Data Center, DoD
Center Monterey Bay, 400 Gigling Road,
Seaside, CA 93955-6771.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All Department of Defense active and
reserve military personnel; civilian
employees and applicants; DoD
contractor employees and applicants;
National Guard personnel; U.S. Coast
Guard military and civilian personnel
and applicants requiring access to
National Security and/or Sensitive
Compartmented Information; “affiliated”
personnel (such as Non-Appropriated
Fund employees, Red Cross volunteers
and staff; USO personnel, and
congressional staff members); and
foreign nationals whose duties require
access to National Security Information
(NSI) and/or assignment to a sensitive
position.

CATEGORIES OF RECORDS IN THE SYSTEM:

Complete investigation packages and
documenting records conducted by
Federal investigative organizations (e.g.,
U.S. Office of Personnel Management
(OPM), Central Intelligence Agency,
NASA, etc.) and locator references to
such investigations. Records
documenting the personnel security
adjudicative and management process,
to include an individual’s Social
Security Number (SSN); name (both,
current, former and alternate names);
date of birth; place of birth; country of
citizenship; type of DoD affiliation;
employing activity; current employment
status; position sensitivity; personnel
security investigative basis; status of
current adjudicative action; security
clearance eligibility and access status;
whether eligibility determination was
based on a condition, deviation from
prescribed investigative standards or
waiver of adjudication guidelines;
reports of security-related incidents, to
include issue files; suspension of
eligibility and/or access; denial or
revocation of eligibility and/or access;
eligibility recommendations or
decisions made by an appellate
authority; non-disclosure execution
dates; indoctrination date(s); level(s) of
access granted; debriefing date(s); and
reasons for debriefing.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
50 U.S.C. 401, Congressional
declaration of purpose; 50 U.S.C. 435,
Purposes; DoD 5200.2R, Department of
Defense Personnel Security Program
Regulation; DoD 5105.21-M-1,
Sensitive Compartment Information
Administrative Security Manual; E.O.
10450, Security Requirements for
Government Employment; E.O. 10865,
Safeguarding Classified Information
Within Industry; E.O. 12333, United
States Intelligence Activities; E.O.
12829, National Industrial Security
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Program; and E.O. 12968, Access to
Classified Information; and E.O. 9397
(SSN), as amended.

PURPOSE(S):

The Joint Personnel Adjudication
System (JPAS) is an enterprise
automated system for personnel security
management, providing a common,
comprehensive medium to record and
document personnel security actions
within the Department, including
granting interim clearances and
submitting investigations. Decentralized
access is authorized at the nine central
adjudication facilities and DoD
Component security offices. JPAS also
compiles statistical data for use in
analyses and studies.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to disclosures generally
permitted under 5 U.S.C. 552a(b) of the
Privacy Act of 1974, these records may
specifically be disclosed outside the
DoD as follows:

To the White House to obtain
approval of the President of the United
States regarding certain military
personnel office actions as provided for
in DoD Instruction 1320.4, Military
Officer Actions Requiring Approval of
the Secretary of Defense or the
President, or Confirmation by the
Senate.

To the U.S. Citizenship and
Immigration Services for use in alien
admission and naturalization inquiries.

To the Office of the Director of
National Intelligence, the Federal
Bureau of Investigation; the National
Aeronautics and Space Administration;
the Central Intelligence Agency; the
Office of Personnel Management; the
Department of State, the Department of
Treasury; the Internal Revenue Service;
the U.S. Postal Service; the U.S. Secret
Service; the Bureau of Alcohol,
Tobacco, Firearms and Explosives; the
U.S. Customs and Border Protection;
Department of Homeland Security; any
other related Federal agencies for the
purpose of determining access to
National Security information (NSI)
pursuant to E.O. 12968, Access to
Classified Information.

To authorized industry users for the
purpose of verifying eligibility and
determining access to National Security
Information (NSI) of their employees.

The DoD “Blanket Routine Uses” set
forth at the beginning of the Office of
the Secretary of Defense compilation of
systems of records notices also apply to
this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, SAFEGUARDING,
RETAINING AND DISPOSING OF RECORDS IN THE
SYSTEM:

STORAGE:
Electronic storage media.

RETRIEVABILITY:

Information is retrieved by full name,
Social Security Number (SSN), date of
birth, state and/or country of birth.

SAFEGUARDS:

Electronically and optically stored
records are maintained in “fail-safe”
system software with password-
protected access. Records are accessible
only to authorized persons with a valid
need-to-know, who are appropriately
screened, investigated and determined
eligible for access. During non-duty
hours, alarms systems and/or security or
military police guards secure all
locations. Only authorized personnel
with a valid need-to-know are allowed
access to JPAS. Additionally, access to
JPAS is based on a user’s specific
functions, security eligibility and access
level.

RETENTION AND DISPOSAL:

Disposition pending. Until the
National Archives and Records
Administration has approved the
disposition, treat records as permanent.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Defense Manpower Data
Center, 1600 Wilson Boulevard, Suite
400, Arlington VA 22209-2593.

Deputy Director, Defense Manpower
Data Center, DoD Center Monterey Bay,
400 Gigling Road, Seaside, CA 93955—
6771.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Deputy
Director, Defense Manpower Data
Center, DoD Center Monterey Bay, 400
Gigling Road, Seaside, CA 93955-6771.

Written requests must contain the full
name (and any alias and/or alternate
names used), Social Security Number
(SSN), and date and place of birth.

RECORDS ACCESS PROCEDURES:

Individuals seeking information about
themselves contained in this system
should address written inquiries to the
Office of the Secretary of Defense/Joint
Staff Freedom of Information Act
Requester Service Center, 1155 Defense
Pentagon, Washington, DC 20301-1155.

Individuals should provide their full
name (and any alias and/or alternate
names used), Social Security Number
(SSN), and date and place of birth.

In addition, the requester must
provide a notarized statement or an
unsworn declaration made in
accordance with 28 U.S.C. 1746, in the
following format:

If executed without the United States:
“I declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature).”

If executed within the United States,
its territories, possessions, or
commonwealths: “I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). (Signature).”

Attorneys or other persons acting on
behalf of an individual must provide
written authorization from that
individual for their representative to act
on their behalf.

Because JPAS is a “joint” DoD system,
it may be necessary to refer specific data
to the DoD Component where it
originated for a release determination.

CONTESTING RECORD PROCEDURES:

The Office of the Secretary of
Defense/Joint Staff rules for accessing
records, and for contesting or appealing
agency determinations are published in
Office of the Secretary of Defense
Administrative Instruction 81, 32 CFR
part 311; or may be obtained directly
from the system manager.

RECORDS SOURCE CATEGORIES:

Information contained in this system
is derived from the appropriate DoD
personnel systems; Consolidated
Adjudication Tracking System (CATS);
records maintained by the DoD
adjudicative agencies; and records
maintained by security managers,
special security officers, or other
officials requesting and/or sponsoring
the security eligibility determination for
the individual. Additional information
may be obtained from other sources
(such as personnel security
investigations, personal financial
records, military service records,
medical records and unsolicited
sources.)

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Investigatory material compiled solely
for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

An exemption rule for this system has
been promulgated in accordance with
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requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) and published in 32
CFR part 311. For additional

information contact the system manager.

[FR Doc. 2010-25871 Filed 10-13-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Department of the Air Force

Air University Board of Visitors
Meeting

ACTION: Notice of meeting of the Air
University Board of Visitors.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972 (5 U.S.C., Appendix, as amended),
the Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended), and
41 CFR 102-3.150, the Department of
Defense announces that the Air
University Board of Visitors’ meeting
will take place on Monday, November
15th, 2010, from 12:15 p.m. to 5 p.m.
and Tuesday, November 16th, 2010,
from 8 a.m. to 5:30 p.m. The meeting
will be held in the Air University
Commander’s Conference Room located
in building 800. Please contact Dr.
Dorothy Reed, 334-953-5159 for further
details of the meeting location.

The purpose of this meeting is to
provide independent advice and
recommendations on matters pertaining
to the educational, doctrinal, and
research policies and activities of Air
University. The agenda will include
topics relating to the policies, programs,
and initiatives of Air University
educational programs. Additionally,
four working groups will meet to
discuss issues relating to academic
affairs; research; future learning and
technology; and institutional
advancement.

Pursuant to 5 U.S.C. 552b, as
amended, and 41 CFR 102-3.155 all
sessions of the Air University Board of
Visitors’ meeting will be open to the
public. Any member of the public
wishing to provide input to the Air
University Board of Visitors should
submit a written statement in
accordance with 41 CFR 102-3.140(c)
and section 10(a)(3) of the Federal
Advisory Committee Act and the
procedures described in this paragraph.
Written statements can be submitted to
the Designated Federal Officer at the
address detailed below at any time.
Statements being submitted in response
to the agenda mentioned in this notice
must be received by the Designated
Federal Officer at the address listed
below at least five calendar days prior
to the meeting which is the subject of

this notice. Written statements received
after this date may not be provided to
or considered by the Air University
Board of Visitors until its next meeting.
The Designated Federal Officer will
review all timely submissions with the
Air University Board of Visitors’ Board
Chairperson and ensure they are
provided to members of the Board
before the meeting that is the subject of
this notice. Additionally, any member of
the public wishing to attend this
meeting should contact either person
listed below at least five calendar days
prior to the meeting for information on
base entry passes.

FOR FURTHER INFORMATION CONTACT: Dr.
Dorothy Reed, Designated Federal
Officer, Air University Headquarters, 55
LeMay Plaza South, Maxwell Air Force
Base, Alabama 36112-6335, telephone
(334) 953-5159 or Mrs. Diana Bunch,
Alternate Designated Federal Officer,
same address, telephone (334) 953—
4547.

Bao-Anh Trinh,

Air Force Federal Register Liaison Officer.
[FR Doc. 2010-25824 Filed 10-13-10; 8:45 am]
BILLING CODE 5001-10-P

DEPARTMENT OF EDUCATION

Notice of Submission for OMB Review

AGENCY: Department of Education.
ACTION: Comment request.

SUMMARY: The Acting Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of 1995
(Pub. L. 104-13).

DATES: Interested persons are invited to
submit comments on or before
November 15, 2010.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222, New
Executive Office Building, Washington,
DC 20503, be faxed to (202) 395-5806 or
e-mailed to
oira_submission@omb.eop.gov with a
cc: to ICDocketMgr@ed.gov. Please note
that written comments received in
response to this notice will be
considered public records.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested

Federal agencies and the public an early
opportunity to comment on information
collection requests. The OMB is
particularly interested in comments
which: (1) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) Evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) Enhance the quality, utility, and
clarity of the information to be
collected; and (4) Minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Dated: October 8, 2010.
Sheila Carey,
Acting Director, Information Collection
Clearance Division, Regulatory Information
Management Services, Office of Management.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title of Collection: Student Support
Services Annual Performance Report.

OMB Control Number: 1840-0525.

Agency Form Number(s): N/A.

Frequency of Responses: Annually.

Affected Public: Businesses or other
for-profit; Not-for-profit institutions.

Total Estimated Number of Annual
Responses: 947.

Total Estimated Annual Burden
Hours: 5,682.

Abstract: The Department of
Education is requesting a reinstatement
without change of the previously
approved annual performance report,
which was discontinued on November
30, 2009 (OMB No.: 1840—-0525), to
collect data under the Student Support
Services (SSS) Program. Reinstating the
report would allow the Department to
collect consistent performance data for
as much as the grant cycle as possible
from current SSS grantees, which were
given a one-time, one-year extension
due to the negotiated rulemaking
process underway to implement the
Higher Education Opportunity Act
(HEOA) revisions to the Higher
Education Act, the authorizing statute
for the program. Beginning next year
and pending a final rule, all new and
continuing grantees will submit
performance data consistent with the
changes made by the HEOA.

Requests for copies of the information
collection submission for OMB review
may be accessed from the Reglnfo.gov
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Web site at http://www.reginfo.gov/
public/do/PRAMain or from the
Department’s Web site at http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 4344. When
you access the information collection,
click on “Download Attachments ” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to the Internet address
ICDocketMgr@ed.gov or faxed to 202—
401-0920. Please specify the complete
title of the information collection and
OMB Control Number when making
your request.

Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 2010-25912 Filed 10~13-10; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 516-459]

South Carolina Electric & Gas
Company; Notice of Authorization for
Continued Project Operation

October 6, 2010.

On August 28, 2008 South Carolina
Electric & Gas Company, licensee for the
Saluda Hydroelectric Project, filed an
Application for a New License pursuant
to the Federal Power Act (FPA) and the
Commission’s regulations thereunder.
The Saluda Hydroelectric Project is on
the Saluda River in Richland,
Lexington, Saluda, and Newberry
counties, South Carolina.

The license for Project No. 516 was
issued for a period ending August 31,
2010. Section 15(a)(1) of the FPA, 16
U.S.C. 808(a)(1), requires the
Commission, at the expiration of a
license term, to issue from year-to-year
an annual license to the then licensee
under the terms and conditions of the
prior license until a new license is
issued, or the project is otherwise
disposed of as provided in section 15 or
any other applicable section of the FPA.
If the project’s prior license waived the
applicability of section 15 of the FPA,
then, based on section 9(b) of the
Administrative Procedure Act, 5 U.S.C.
558(c), and as set forth at 18 CFR
16.21(a), if the licensee of such project
has filed an application for a subsequent
license, the licensee may continue to

operate the project in accordance with
the terms and conditions of the license
after the minor or minor part license
expires, until the Commission acts on
its application. If the licensee of such a
project has not filed an application for
a subsequent license, then it may be
required, pursuant to 18 CFR 16.21(b),
to continue project operations until the
Commission issues someone else a
license for the project or otherwise
orders disposition of the project.

If the project is subject to section 15
of the FPA, notice is hereby given that
an annual license for Project No. 516 is
issued to the South Carolina Electric &
Gas Company for a period effective
September 1, 2010 through August 31,
2011, or until the issuance of a new
license for the project or other
disposition under the FPA, whichever
comes first. If issuance of a new license
(or other disposition) does not take
place on or before August 31, 2011,
notice is hereby given that, pursuant to
18 CFR 16.18(c), an annual license
under section 15(a)(1) of the FPA is
renewed automatically without further
order or notice by the Commission,
unless the Commission orders
otherwise.

If the project is not subject to section
15 of the FPA, notice is hereby given
that South Carolina Electric & Gas
Company is authorized to continue
operation of the Saluda Hydroelectric
Project, until such time as the
Commission acts on its application for
a subsequent license.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25798 Filed 10-13-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR10-135-001]

Southern California Gas Company;
Notice of Baseline Filing

October 6, 2010.

Take notice that on October 4, 2010,
Southern California Gas Company
submitted a revised baseline filing of its
Statement of Operating Conditions for
services provided under Section 311 of
the Natural Gas Policy Act of 1978
(NGPA).

Any person desiring to participate in
this rate proceeding must file a motion
to intervene or to protest this filing must
file in accordance with Rules 211 and
214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211

and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a notice of intervention or
motion to intervene, as appropriate.
Such notices, motions, or protests must
be filed on or before the date as
indicated below. Anyone filing an
intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on Monday, October 18, 2010.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25800 Filed 10-13-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. DI10-19-000]

Howard Rosenfeld; Notice of
Declaration of Intention and Soliciting
Comments, Protests, and/or Motions
To Intervene

October 6, 2010.

Take notice that the following
application has been filed with the
Commission and is available for public
inspection:

a. Application Type: Declaration of
Intention.


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:FERCOnlineSupport@ferc.gov
http://edicsweb.ed.gov
http://edicsweb.ed.gov
http://www.ferc.gov
http://www.ferc.gov
mailto:ICDocketMgr@ed.gov

Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/ Notices

63167

b. Docket No: DI10-19-000.

c. Date Filed: September 17, 2010.

d. Applicant: Howard Rosenfeld.

e. Name of Project: Warren Energy
Independence Hydroelectric Project.

f. Location: The proposed Warren
Energy Independence Hydroelectric
Project will be located on Sucker Brook,
a.k.a. Lake Waramaug Brook, tributary
to Aspetuck River and the Housatonic
River, near the town of Warren,
Litchfield County, Connecticut.

g. Filed Pursuant to: Section 23(b)(1)
of the Federal Power Act, 16 U.S.C.
817(b).

h. Applicant Contact: Paul V. Nolan,
5515 North 17th Street, Arlington, VA
22205-2722; telephone: (703) 534-5509;
Fax: (703) 538-5257; e-mail: http://
www.pvnpvn@aol.com.

i. FERC Contact: Any questions on
this notice should be addressed to
Henry Ecton, (202) 502-8768, or E-mail
address: henry.ecton@ferc.gov.

j. Deadline for filing comments,
protests, and/or motions: November 08,
2010.

All documents should be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov/docs-filing/
efiling.asp. If unable to be filed
electronically, documents may be paper-
filed. To paper-file, an original and
seven copies should be filed with:
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

Commenters can submit brief
comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. Please include the
docket number (DI10-19—-000) on any
comments, protests, and/or motions
filed.

k. Description of Project: The
proposed Warren Energy Independence
Hydroelectric Project will consist of: (1)
An existing natural lake; (2) an existing
80-foot-long, 4-foot-wide, 5-foot-high
masonry dam; (3) a proposed 18-inch-
diameter, 535-foot-long PVC penstock;
(4) an existing 22-foot-long, 22-foot-
wide, 25-foot-high existing mill
building, containing a new 10-kW
turbine/generator; (5) a bank of batteries
for use on site; and (6) appurtenant
facilities.

When a Declaration of Intention is
filed with the Federal Energy Regulatory
Commission, the Federal Power Act
requires the Commission to investigate
and determine if the interests of
interstate or foreign commerce would be
affected by the proposed project. The
Commission also determines whether or

not the project: (1) Would be located on
a navigable waterway; (2) would occupy
or affect public lands or reservations of
the United States; (3) would utilize
surplus water or water power from a
government dam; or (4) if applicable,
has involved or would involve any
construction subsequent to 1935 that
may have increased or would increase
the project’s head or generating
capacity, or have otherwise significantly
modified the project’s pre-1935 design
or operation.

1. Locations of the Application: Copies
of this filing are on file with the
Commission and are available for public
inspection. This filing may be viewed
on the web at http://www.ferc.gov using
the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. You may also register online
at http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. A copy is also available
for inspection and reproduction at the
address in item (h) above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

0. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “PROTESTS”, AND/OR
“MOTIONS TO INTERVENE”, as
applicable, and the Docket Number of
the particular application to which the
filing refers. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

p- Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be

obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25793 Filed 10-13-10; 8:45 am]
BILLING CODE 6717-01-PGPO Galley End:?<

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL00-95-244; Docket No.
EL00-98-228]

San Diego Gas and Electric Company
v. Sellers of Energy and Ancillary
Services Into Markets Operated by the
California Independent System
Operator Corporation and the
California Power Exchange;
Investigation of Practices of the
California Independent System
Operator and the California Power
Exchange Corporation; Notice of Filing

October 6, 2010.

Take notice that on October 6, 2010,
the California Power Exchange
Corporation filed supplemental
information to its May 4, 2010 refund
compliance report, which was filed
pursuant to the Federal Energy
Regulatory Commission’s November 20,
2008 Order on Rehearing and Motions
for Clarification and Accounting, 125
FERC q 61,214.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all the parties in this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
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888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25795 Filed 10~13-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER10-3337-000]

Ridgewind Power Partners, LLC;
Supplemental Notice That Initial
Market-Based Rate Filing Includes
Request for Blanket Section 204
Authorization

October 6, 2010.

This is a supplemental notice in the
above-referenced proceeding of
Ridgewind Power Partners, LLC’s
application for market-based rate
authority, with an accompanying rate
tariff, noting that such application
includes a request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is October 26,
2010.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

The filings in the above-referenced
proceeding are accessible in the
Commission’s eLibrary system by
clicking on the appropriate link in the
above list. They are also available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an eSubscription link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed

docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25796 Filed 10-13—-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of FERC Staff Attendance at the
Southwest Power Pool ICT Stakeholder
Policy Committee Meeting and the
Entergy Regional State Committee
Meeting

October 6, 2010.

The Federal Energy Regulatory
Commission (Commission) hereby gives
notice that members of its staff may
attend the meetings noted below. Their
attendance is part of the Commission’s
ongoing outreach efforts.

ICT Stakeholder Policy Committee
Meeting

October 20, 2010 (8 a.m.—12 p.m.), Hyatt
Regency Downtown Austin, 208
Barton Springs Road, Austin, TX
78704, 888—421-1442.

Entergy Regional State Committee
Meeting

October 20, 2010 (1 p.m.-5 p.m.),
October 21, 2010 (8 a.m.—12 p.m.),
Hyatt Regency Downtown Austin, 208
Barton Springs Road, Austin, TX
78704, 888—421-1442.

The discussions may address matters
at issue in the following proceedings:

Docket No. OAQ7-32 .........cc.....

Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.
Docket No.

OA08-59 ......ccceuvnee

ER05-1065
ER07-682
ER07-956
ER08-767
ER08-1056 ...
ER09-636
ER09-833
ER09-1214 ...
ER09-1224 ..
ER10-794

Entergy Services, Inc.
Entergy Services, Inc.

Louisiana Public Service Commission v. Entergy Services, Inc.
Louisiana Public Service Commission v. Entergy Services, Inc.
Louisiana Public Service Commission v. Entergy Services, Inc.
Louisiana Public Service Commission v. Entergy Services, Inc.

Ameren Services Co. v. Entergy Services, Inc.

Arkansas Public Service Commission v. Entergy Services, Inc.

Louisiana Public Service Commission v. Entergy Services, Inc.
Louisiana Public Service Commission v. Entergy Services, Inc.
South Mississippi Electric Power Association v. Entergy Services, Inc.
Louisiana Public Service Commission v. Entergy Services, Inc.
Louisiana Public Service Commission v. Entergy Services, Inc.

Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
Entergy Services, Inc.
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Entergy Gulf States, Louisiana, Inc.

Docket No. ER10-879 Entergy Services, Inc.
Docket No. ER10-984 Entergy Services, Inc.
Docket No. ER10-1350 ... Entergy Services, Inc.
Docket No. ER10-1367 Entergy Services, Inc.
Docket No. ER10-1763 Entergy Arkansas, Inc.
Docket No. ER10-1764

Docket No. ER10-1765 Entergy Louisiana, LLC.
Docket No. ER10-1766 Entergy Mississippi, Inc.
Docket No. ER10-1767 Entergy Texas, Inc.
Docket No. ER10-1769 Entergy New Orleans, Inc.
Docket No. ER10—2216 Entergy Arkansas, Inc.
Docket No. ER10-2223 Entergy Mississippi, Inc.
Docket No. ER10-2224 Entergy Texas, Inc.
Docket No. ER10-2226 Entergy Louisiana, LLC.
Docket No. ER10—-2228 Entergy New Orleans, Inc.
Docket No. ER10-2247 Entergy Services, Inc.
Docket No. ER10-2267 Entergy Services, Inc.
Docket No. ER10-2292 Entergy Services, Inc.
Docket No. ER10—-2299 Entergy Services, Inc.
Docket No. ER10-2748 Entergy Services, Inc.

These meetings are open to the
public.

For more information, contact Patrick
Clarey, Office of Energy Market
Regulation, Federal Energy Regulatory
Comumission at (317) 249-5937 or
patrick.clarey@ferc.gov.

Kimberly D. Bose,

Secretary.

[FR Doc. 201025797 Filed 10-13-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. DI10-21-000]

Dirk Wiggins; Notice of Petition for
Declaratory Order and Soliciting
Comments, Protests, and/or Motions
To Intervene

October 6, 2010.

Take notice that the following
application has been filed with the
Commission and is available for public
inspection:

a. Application Type: Petition for
Declaratory Order.

b. Docket No.: DI10-21-000.

c. Date Filed: September 9, 2010.

d. Applicant: Dirk Wiggins.

e. Name of Project: Duane Wiggins
Hydro Project.

f. Location: The existing Duane
Higgins Hydro Project is located on
Spring Creek, near the town of Joseph,
Wallowa County, Oregon, affecting T. 03
S.,R. 45 E., sec. 28, Willamette
Meridian.

g. Filed Pursuant to: Section 23(b)(1)
of the Federal Power Act, 16 U.S.C.
817(b).

h. Applicant Contact: Dirk Wiggins,
84646 Ponderosa Lane, Joseph, Oregon
97846; telephone: (541) 432—-5263;

E-mail: http://
www.dirk.wiggins@gmail.com.

i. FERC Contact: Any questions on
this notice should be addressed to
Henry Ecton, (202) 502-8768, or E-mail
address: henry.ecton@ferc.gov.

j. Deadline for filing comments,
protests, and/or motions: November 8,
2010.

All documents should be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov/docs-filing/
efiling.asp. If unable to be filed
electronically, documents may be paper-
filed. To paper-file, an original and
seven copies should be filed with:
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

Commenters can submit brief
comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. Please include the
docket number (DI10-21-000) on any
comments, protests, and/or motions
filed.

k. Description of Project: The existing
Duane Wiggins Hydro Project consists
of: (1) A 13-foot-long, 3.75-foot-wide, 2-
foot-deep pond; (2) a 1-foot-high lumber
diversion into 2.5-foot-high, 3.75-foot-
wide wooden box; (2) a 4.5-inch-
diameter, 1,367-foot-long steel pipe
penstock; (3) a 8-foot-long, 10-foot-wide
steel powerhouse containing a 20-kW
Pelton-type turbine/generator; (4) a 40-
foot-long tailrace to Spring Creek; (5) a
1,000-foot-long transmission line; and
(6) appurtenant facilities. The project
will be connected to an interstate grid.

When a Petition for Declaratory Order
is filed with the Federal Energy
Regulatory Commission, the Federal
Power Act requires the Commission to

investigate and determine if the
interests of interstate or foreign
commerce would be affected by the
proposed project. The Commission also
determines whether or not the project:
(1) Would be located on a navigable
waterway; (2) would occupy or affect
public lands or reservations of the
United States; (3) would utilize surplus
water or water power from a
government dam; or (4) if applicable,
has involved or would involve any
construction subsequent to 1935 that
may have increased or would increase
the project’s head or generating
capacity, or have otherwise significantly
modified the project’s pre-1935 design
or operation.

1. Locations of the Application: Copies
of this filing are on file with the
Commission and are available for public
inspection. This filing may be viewed
on the web at http://www.ferc.gov using
the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. You may also register online
at http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via
email of new filings and issuances
related to this or other pending projects.
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. A copy is also available
for inspection and reproduction at the
address in item (h) above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
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In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

o. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “PROTESTS”, and/or
“MOTIONS TO INTERVENE”, as
applicable, and the Docket Number of
the particular application to which the
filing refers. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

p. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25794 Filed 10-13—-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[IDocket No. PR05-16-002]

Enstor Grama Ridge Storage and
Transportation, LLC; Notice of Petition
for Rate Approval

October 6, 2010.

Take notice that on September 24,
2010, Enstor Grama Ridge Storage and
Transportation, LLC filed pursuant to
section 385.212 of the Commission’s
regulations, a petition requesting that
the Commission remove the five-year
rate filing requirement that the
Commission had previously imposed in
its order granting market-based rate
authority.

Any person desiring to participate in
this rate proceeding must file a motion
to intervene or to protest this filing must
file in accordance with Rules 211 and
214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in

determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a notice of intervention or
motion to intervene, as appropriate.
Such notices, motions, or protests must
be filed on or before the date as
indicated below. Anyone filing an
intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern time
on Monday October 18, 2010.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25799 Filed 10-13-10; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPPT-2003-0004; FRL-8850-5]
Access to Confidential Business
Information by Avanti Corporation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has authorized its
contractor, Avanti Corporation of
Alexandria, VA, to access information
which has been submitted to EPA under
all sections of the Toxic Substances
Control Act (TSCA). Some of the
information may be claimed or
determined to be Confidential Business
Information (CBI).

DATES: Access to the confidential data
will occur no sooner than October 21,
2010.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Pamela
Moseley, Information Management
Division (7407M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460-
0001; telephone number: (202) 564—
8956; fax number: (202) 564—8955; e-
mail address: moseley.pamela@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this notice apply to me?

This action is directed to the public
in general. This action may, however, be
of interest to all who manufacture,
process, or distribute industrial
chemicals. Since other entities may also
be interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

B. How can I get copies of this document
and other related information?

EPA has established a docket for this
action under docket identification (ID)
number EPA-HQ-OPPT-2003-0004.
All documents in the docket are listed
in the docket index available at http://
www.regulations.gov. Although listed in
the index, some information is not
publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available electronically at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
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pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

II. What action is the agency taking?

Under EPA contract number GS—10F—
0308P, Order Number EP10H002115,
contractor Avanti Corporation, 5520
Cherokee Avenue, Suite 205,
Alexandria, VA will assist EPA’s Office
of Pollution Prevention and Toxics
(OPPT) in providing technical and
administrative support for meetings
related to investigation of chemicals and
biotechnology products for possible
regulatory or other control actions. They
will also provide computer data base
support related to providing information
on chemical regulatory actions and
related policy decisions.

In accordance with 40 CFR 2.306(j),
EPA has determined that under EPA
contract number GS—-10F-0308P, Order
Number EP10H002115, Avanti will
require access to CBI submitted to EPA
under all sections of TSCA to perform
successfully the duties specified under
the contract. Avanti’s personnel will be
given access to information submitted to
EPA under all sections of TSCA. Some
of the information may be claimed or
determined to be CBI.

EPA is issuing this notice to inform
all submitters of information under all
sections of TSCA that EPA may provide
Avanti access to these CBI materials on
a need-to-know basis only. All access to
TSCA CBI under this contract will take
place at EPA Headquarters in
accordance with EPA’s TSCA CBI
Protection Manual.

Access to TSCA data, including CBI,
will continue until October 31, 2015. If
the contract is extended, this access will
also continue for the duration of the
extended contract without further
notice.

Avanti’s personnel will be required to
sign nondisclosure agreements and will
be briefed on appropriate security
procedures before they are permitted
access to TSCA CBI.

List of Subjects

Environmental protection,
Confidential business information.
Dated: October 7, 2010.
Matthew Leopard,

Director, Information Management Division,
Office of Pollution Prevention and Toxics.

[FR Doc. 2010-25908 Filed 10-13-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2007-0904 and 1182; FRL—
9213-2]

Agency Information Collection
Activities: Proposed Collections;
Request for Comment on Three
Proposed Information Collection
Requests (ICRs)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to renew one existing
approved Information Collection
Requests (ICRs) to the Office of
Management and Budget (OMB). ICR
1826.06 is scheduled to expire May 31,
2011. EPA is also planning to submit a
request to revise ICR 1684.16, which is
scheduled to expire on July 31, 2012.
Before submitting these ICRs to OMB for
review and approval, EPA is soliciting
comments on specific aspects of the
proposed information collections as
described below.

DATES: Comments must be submitted on
or before December 13, 2010.

ADDRESSES: Submit your comments,
identified by the Docket ID numbers
provided for each item in the text, by
one of the following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-Docket@epa.gov.

e Fax:(202) 566—9744.

e Mail: Air Docket, Environmental
Protection Agency, Mailcode: 2822T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

e Hand Delivery: Docket Center,
(EPA/DC), EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC 20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
the Docket ID Numbers identified for
each item in the text. EPA’s policy is
that all comments received will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit

information that you consider to be CBI
or otherwise protected through
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

FOR FURTHER INFORMATION CONTACT:
Nydia Yanira Reyes-Morales,
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW., Mail Code
6403]J, Washington, DC 20460;
telephone number: 202—-343-9264; fax
number: 202—343-2804; e-mail address:
reyes-morales.nydia@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for each of the ICRs identified in this
document (see the Docket ID numbers
for each ICR that are provided in the
text), which is available for online
viewing at http://www.regulations.gov,
or in person viewing at the Air Docket
in the EPA Docket Center (EPA/DC),
EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
is open from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Reading Room is 202-566—1744, and the
telephone number for the Air Docket is
202-566-1742.

Use hitp://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
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the Docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c)(2)(A) of
the PRA, EPA specifically solicits
comments and information to enable it
to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activities
or ICRs does this apply to?

Docket ID Number: EPA-HQ-OAR-
2007-0904

Affected Entities: Entities potentially
affected by this action are manufacturers
of nonroad compression ignition and
spark ignition engines and equipment.

Title: Transition Program for
Equipment Manufacturers.

ICR Numbers: EPA ICR No. 1826.06,
OMB Control No. 2060-0369.

ICR status: This ICR is currently
scheduled to expire on May 31, 2011.
An Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information, unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in title 40 of the CFR,
after appearing in the Federal Register
when approved, are listed in 40 CFR
part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of OMB
control numbers in certain EPA
regulations is consolidated in 40 CFR
part 9.

Abstract: When EPA establishes new
regulations with tighter engine emission
standards, engine manufacturers often
need to change the design of their
engines to achieve the emission
reductions required by the new
standards. Consequently, original
equipment manufacturers (OEMs) may
also need to redesign their products to
accommodate these engine design
changes. Sometimes, OEMs have trouble
making the necessary adjustments by
the effective date of the regulations. In
an effort to provide OEMs with some
flexibility in complying with the
regulations, EPA created the Transition
Program for Equipment Manufacturers
(TPEM). Under the program, OEMs are
allowed to delay compliance with the
new standards for up to seven years as
long as they comply with certain
limitations. Participation in the program
is voluntary. Participating OEMs and
engine manufacturers who provide the
noncompliant engines are required to
keep records and submit reports of their
activities under the program.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 80.5 hours per
equipment manufacturer and 74.5 hours
per engine manufacturer. Burden means
the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, or disclose or
provide information to or for a Federal
agency. This includes the time needed

to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

e Estimated total number of potential
respondents: 213.

e Frequency of response: Annual.

e Estimated total average number of
responses for each respondent: 1.

e Estimated total annual burden
hours: 17,069.

e Estimated total annual costs:
$848,582. This includes an estimated
burden cost of $5,829 for operation and
maintenance costs.

Are there changes in the estimates from
the last approval?

To date, there are no changes in the
number of hours in the total estimated
respondent burden compared with that
identified in the ICR currently approved
by OMB. However, EPA is still
evaluating information that may lead to
a change in the estimates.

Docket ID Number: EPA-HQ-OAR-
2007-1182

Affected entities: Entities potentially
affected by these actions are
manufacturers of nonroad compression
ignition engines and on-highway heavy-
duty engines; and owners of heavy-duty
truck fleets.

Title: Emissions Certification and
Compliance Requirements for Nonroad
Compression-ignition Engines and On-
highway Heavy Duty Engines.

ICR Numbers: EPA ICR No. 1684.16,
OMB Control No. 2060-0287.

ICR status: This ICR is currently
scheduled to expire on July 31, 2012.
An Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information, unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations in title 40 of the CFR,
after appearing in the Federal Register
when approved, are listed in 40 CFR
part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
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form, if applicable. The display of OMB
control numbers in certain EPA
regulations is consolidated in 40 CFR
part 9.

Abstract: This information collection
is requested under the authority of Title
1I of the Clean Air Act (42 U.S.C. 7521
et seq.). Under Title II, EPA is charged
with issuing certificates of conformity
for those engines which comply with
applicable emission standards. Such a
certificate must be issued before engines
may be legally introduced into
commerce. Certification requirements
for nonroad compression-ignition
engines and on-highway heavy duty
engines are set forth at 40 CFR Parts 86,
89, 94, 1039, and 1065. To apply for a
certificate of conformity, manufacturers
are required to submit descriptions of
their planned production line, including
detailed descriptions of the emission
control system and test data. This
information is organized by “engine
family” groups expected to have similar
emission characteristics. Manufacturers
must also comply with requirements
related to audits and other compliance
assurance programs. There are also
recordkeeping and labeling
requirements. Manufacturers electing to
participate in the Averaging, Banking
and Trading (ABT) Program are also
required to submit information
regarding the calculation of projected
and actual generation and usage of
credits in an initial report, end-of-year
report and final report. These reports are
used for certification and enforcement
purposes. Manufacturers need to
maintain records for eight years on the
engine families participating in the
program.

This ICR is being revised to include
EPA’s Heavy-duty Engine In-use Testing
Program. This program is currently part
of another existing approved ICR.

Burden Statement: The annual public
reporting and recordkeeping burden is
estimated to average 2,113 hours.
Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;

and transmit or otherwise disclose the
information.

The ICR provides a detailed
explanation of the Agency’s estimate,
which is only briefly summarized here:

e Estimated total number of potential
respondents: 122.

e Frequency of response: Annual and
quarterly and on occasion.

e Estimated total average number of
responses for each respondent: 17.

e Estimated total annual burden
hours: 143,694.

e Estimated total annual costs:
$13,985,374. This includes an estimated
burden cost of $5,484,884 for operation
and maintenance costs.

Are there changes in the estimates from
the last approval?

Yes. EPA is revising this ICR to
include EPA’s Heavy-duty Engine In-use
Testing Program which is currently part
of ICR 0222.09, OMB Number 20060-
0086. EPA is still evaluating information
that may lead to further changes in the
estimates.

What is the next step in the process for
these ICRs?

EPA will consider the comments
received and amend the ICRs as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

Dated: October 6, 2010.

Margo Tsirigotis Oge,

Director, Office of Transportation and Air
Quality, Office of Air and Radiation.

[FR Doc. 201025898 Filed 10-13-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-9213-3]

Agency Information Collection
Activities; Proposed Collection;
Comment Request for Production
Outlook Reports for Un-Registered
Renewable Fuel Producers; EPA ICR
No. 2409.01

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to for a new
Information Collection Request (ICR) to
the Office of Management and Budget
(OMB). This ICR affects certain
unregistered renewable fuel producers,
who are not required to register or
report under the renewable fuels
program (RFS2), to voluntarily submit
the same or similar information
contained in a production outlook
report. These producers are most likely
in the planning stages, but expect to
begin producing renewable fuels in the
next five (5) calendar years.
Participation by respondents is strictly
voluntary. EPA plans to use the existing
production outlook report format for
submissions by these parties.

DATES: Comments must be submitted on
or before December 13, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2005—-0161 by one of the following
methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-Docket@epa.gov.

e Mail: Air Docket, Environmental
Protection Agency, Mail Code: 6102T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

e Fax or Hand Delivery: EPA’s Public
Reading Room is located in Room 3334
of the EPA West Building, 1301
Constitution Ave., NW., Washington,
DC. Docket hours are Monday through
Friday, 8 a.m. until 4:30 p.m., excluding
legal holidays. In order to ensure to
arrange for proper fax or hand delivery
of materials, please call the Air Docket
at 202-566-1742.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2005—
0161. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
for which disclosure is restricted by
statute. Do not submit information that
you consider to be GBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
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to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT:
Anne-Marie Pastorkovich, Office of
Transportation and Air Quality,
Transportation and Regional Programs
Division, Mail Code 6406],
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (202)
343-9623; fax number: (202) 343-2801;
e-mail address: pastorkovich.anne-
marie@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA-
HQ-0OAR-2005-0161. The docket is
available for online viewing at http://
www.regulations.gov, and for in-person
viewing at EPA’s Public Reading Room.
The Public Reading Room is located in
the EPA West Building, 1301
Constitution Ave., NW., Room 3334,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p.m. Eastern Standard Time (EST) in its
new location, Monday through Friday,
excluding legal holidays. The telephone
number for the Air Docket is 202-566—
1742.

Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c) (2) (A) of
the Paperwork Reduction Act, EPA

specifically solicits comments and
information to enable it to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Affected entities: Entities potentially
affected by this action are un-registered
renewable fuel producers.

Title: Production Outlook Reports for
Unregistered Renewable Fuel Producers.
ICR numbers: EPA ICR No. 2409.01.

ICR status: This is a proposal for a
new ICR. The OMB control numbers for

EPA’s regulations in Title 40 of the CFR,
after appearing in the Federal Register
when approved, are listed in 40 CFR
Part 9, are displayed either by
publication in the Federal Register or
by other appropriate means, such as on
the related collection instrument or
form, if applicable. The display of OMB
control numbers in certain EPA
regulations is consolidated in 40 CFR
Part 9.

Abstract: With this information
collection request (ICR) renewal, we are
seeking permission to accept production
outlook reports from domestic and
foreign renewable fuel producers who
are not currently regulated parties under
the RFS2 program. The respondents for
this ICR are not required to register or
report under the RFS2 regulations.
Submission of production outlook
information to EPA under this ICR will
be voluntary.

We believe that many parties would
wish to submit this information in order
to receive better assistance in
understanding and preparing to comply
with the RFS2 regulations. A typical
respondent would be a renewable fuel
producer who is in the process of
developing plans for, or constructing, a
renewable fuel production facility or
that is currently opting out of the RFS2
program under 40 CFR 80.1426(c)(3).
Such a respondent would not be
required to register or report under
RFS2 because it is not yet producing
renewable fuel subject to the regulation.
However, the respondent would likely
wish to provide the information in order
to receive feedback from EPA and to aid
its planning for future compliance with
the RFS2 regulations and annual
compliance standards.

Respondents that voluntarily provide
the information requested through this
ICR will benefit from doing so. The
information that respondents provide
will allow EPA to more accurately
project cellulosic biofuel volumes for
the following calendar year, and these
volume projections will form the basis
of the percentage standards EPA sets
under the RFS2 program. Without
information from these respondents,
EPA’s volume projections are more
likely to fall below actual projection
volumes. Under such circumstances,
supply for cellulosic biofuel will exceed
demand, and the value of cellulosic
biofuel Renewable Identification
Numbers (RINs) will fall. RINs are
marketable credits that correspond to a
given volume of renewable fuel. Since
RIN market price directly affects the
economic viability of cellulosic biofuel
production, low RIN prices could
present economic difficulties to
producers. Thus, it is in the interests of
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these respondents to provide this
information to EPA, as doing so could
ensure that the market price of RINs
appropriately reflects the value of their
cellulosic biofuel. This information also
serves a more general program purpose,
because it will assist EPA in setting the
annual RFS2 standard more accurately.

We estimate that approximately 35
parties would choose to participate in
this voluntary information collection.
The format for submitting the
production outlook information to EPA
would follow the “RFS2 Production
Outlook Form, Report Form ID:
RFS0900.” Collection of reports from
regulated parties is covered under the
RFS2 ICR, OMB Control No. 2060-0640
(Expiration Date July 31, 2013). A copy
of the RFS0900 form may be viewed at
http://www.epa.gov/otaq/regs/fuels/
rfs0900.pdf (instructions to form) and
http://www.epa.gov/otaq/regs/fuels/
rfs0900.xls (form).

We are requesting that the Office of
Management and Budget (OMB)
approve this ICR and that it be effective
three years after approval.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 4 hours per
respondent and 4 hours per response.
Burden means the total time, effort, or
financial resources expended by a
person to generate, maintain, retain, or
disclose or provide information to (or
for) a Federal agency. This includes the
time needed to review instructions; to
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information; to process and maintain
information; to disclose and provide
information; to adjust the existing ways
to comply with any previously
applicable instructions and
requirements which have subsequently
changed; to train personnel to be able to
respond to a collection of information;
to search data sources; to complete and
review the collection of information;
and to transmit or otherwise disclose
the information. We anticipate 35
respondents, submitting one response
each.

The draft supporting statement, which
has been placed in the public docket,
contains detailed estimates for this
proposed ICR.

Are there changes in the estimates from
the last approval?

This is a proposed, new, voluntary
information collection. All the estimates
provided above, and in the supporting
statement (which has been placed in the
public docket) are for a new and
voluntary collection of information.

What is the next step in the process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
another Federal Register notice
pursuant to 5 CFR 1320.5(a)(1)(iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Dated: October 6, 2010.

Margo Tsirigotis Oge,

Director, Office of Transportation and Air
Quality.

[FR Doc. 2010-25894 Filed 10-13-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-9213-4]

Agency Information Collection
Activities; Proposed Collection;
Comment Request for Alternative
Affirmative Defense Requirements for
Ultra-Low Sulfur Diesel Fuel; EPA ICR
No. 2364.03

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that EPA is planning to
submit a request to renew an
Information Collection Request (ICR) to
the Office of Management and Budget
(OMB). This ICR affects diesel refiners,
importers, and distributors.

DATES: Comments must be submitted on
or before December 13, 2010.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2007-1158 by one of the following
methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-Docket@epa.gov.

e Mail: Air Docket, Environmental
Protection Agency, Mail Code: 6102T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

e Fax or Hand Delivery: EPA’s Public
Reading Room is located in Room 3334
of the EPA West Building, 1301
Constitution Ave., NW., Washington,
DC. Docket hours are Monday through

Friday, 8 a.m. until 4:30 p.m., excluding
legal holidays. In order to ensure to
arrange for proper fax or hand delivery
of materials, please call the Air Docket
at 202-566-1742.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2007—
1158. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
for which disclosure is restricted by
statute. Do not submit information that
you consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT:
Anne-Marie Pastorkovich, Office of
Transportation and Air Quality,
Transportation and Regional Programs
Division, Mail Code 6406],
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (202)
343-9623; fax number: (202) 343-2801;
e-mail address: pastorkovich.anne-
marie@epa.gov.

SUPPLEMENTARY INFORMATION:

How can I access the docket and/or
submit comments?

EPA has established a public docket
for this ICR under Docket ID No. EPA-

HQ-OAR-2007-1158. The docket is
available for online viewing at http://
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www.regulations.gov, and for in-person
viewing at EPA’s Public Reading Room.
The Public Reading Room is located in
the EPA West Building, 1301
Constitution Ave., NW., Room 3334,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p.m. Eastern Standard Time (EST) in its
new location, Monday through Friday,
excluding legal holidays. The telephone
number for the Air Docket is 202-566—
1742. Use http://www.regulations.gov to
obtain a copy of the draft collection of
information, submit or view public
comments, access the index listing of
the contents of the docket, and to access
those documents in the public docket
that are available electronically. Once in
the system, select “search,” then key in
the docket ID number identified in this
document.

What information is EPA particularly
interested in?

Pursuant to section 3506(c) (2) (A) of
the Paperwork Reduction Act, EPA
specifically solicits comments and
information to enable it to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility;

(ii) Evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) Enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses. In
particular, EPA is requesting comments
from very small businesses (those that
employ less than 25) on examples of
specific additional efforts that EPA
could make to reduce the paperwork
burden for very small businesses
affected by this collection.

What should I consider when I prepare
my comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible and provide specific examples.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Offer alternative ways to improve
the collection activity.

6. Make sure to submit your
comments by the deadline identified
under DATES.

7. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

What information collection activity or
ICR does this apply to?

Affected entities: Entities potentially
affected by this action are diesel
refiners, importers, and distributors.

Title: Alternative Affirmative Defense
Requirements for Ultra-Low Sulfur
Diesel Fuel.

ICR numbers: OMB Control Number
2060-0639; EPA ICR No. 2364.03.

ICR status: This is a proposal to renew
an existing ICR. The OMB control
numbers for EPA’s regulations in Title
40 of the CFR, after appearing in the
Federal Register when approved, are
listed in 40 CFR part 9, are displayed
either by publication in the Federal
Register or by other appropriate means,
such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers in
certain EPA regulations is consolidated
in 40 CFR part 9.

Abstract: With this information
collection request (ICR) renewal, we are
seeking permission to continue to
accept reports from refiners, importers,
and distributors regarding non-
complying sulfur test results.

Specifically, the highway diesel
program regulations require most motor
vehicle (highway) diesel fuel sold at
retail stations to contain 15 parts per
million (ppm) sulfur or less (hereafter
referred to as ultra low sulfur diesel
fuel, or ULSD) beginning October, 2006.
Where a violation of the 15 ppm sulfur
standard is identified at a retail outlet,
the retailer responsible for dispensing
the noncompliant fuel is deemed liable,
as well as the refiner(s), importer(s) and
distributor(s) of such fuel. The highway
diesel regulations further provide,
however, that any person deemed liable
can rebut this presumption by
establishing an affirmative defense that
includes, among other things, showing
that it conducted a quality assurance
sampling and testing program as
prescribed by the regulations. This ICR
covers burdens and costs associated

with the provision that allows refiners
and importers of ULSD an alternative
means of meeting the affirmative
defense requirements in the diesel
sulfur regulations by participating in a
nationwide diesel fuel sampling and
testing program. The reporting burden
covered by this proposed ICR related to
reports that refiners, importers and
distributors, have to submit in the event
they have a non-complying sulfur test
result. (See 40 CFR 80.613.) The
authority citation for the direct final
rule and the association information
collection is for the following Clean Air
Act sections: 42 United States Code

§§ 7414, 7542, 7545, and 7601(a).

We are requesting that the Office of
Management and Budget (OMB) renew
this ICR and that it be effective three
years after approval.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 16 hours per
respondent and 16 hours per response.
Burden means the total time, effort, or
financial resources expended by a
person to generate, maintain, retain, or
disclose or provide information to (or
for) a Federal agency. This includes the
time needed to review instructions; to
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information; to process and maintain
information; to disclose and provide
information; to adjust the existing ways
to comply with any previously
applicable instructions and
requirements which have subsequently
changed; to train personnel to be able to
respond to a collection of information;
to search data sources; to complete and
review the collection of information;
and to transmit or otherwise disclose
the information. We anticipate 20
respondents, submitting one response
each.

The draft supporting statement, which
has been placed in the public docket,
contains detailed estimates for this
proposed ICR.

Are there changes in the estimates from
the last approval?

This is a proposed renewal of an
existing information collection. The
estimates have not changed from the last
approval.

What is the next step in the process for
this ICR?

EPA will consider the comments
received and amend the ICR as
appropriate. The final ICR package will
then be submitted to OMB for review
and approval pursuant to 5 CFR
1320.12. At that time, EPA will issue
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another Federal Register notice
pursuant to 5 CFR 1320.5(a) (1) (iv) to
announce the submission of the ICR to
OMB and the opportunity to submit
additional comments to OMB. If you
have any questions about this ICR or the
approval process, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Dated: October 6, 2010.
Margo Tsirigotis Oge,
Director, Office of Transportation and Air
Quality.
[FR Doc. 201025900 Filed 10-13-10; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-9213-6]

Availability of FY 09 Grantee
Performance Evaluation Reports for
the Eight States of EPA Region 4 and
16 Local Agencies

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of availability; Clean Air
Act Section 105 grantee performance
evaluation reports.

SUMMARY: EPA’s grant regulations (40
CFR 35.115) require the Agency to
evaluate the performance of agencies
which receive grants. EPA’s regulations
for regional consistency (40 CFR 56.7)
require that the Agency notify the
public of the availability of the reports
of such evaluations. EPA performed
end-of-year evaluations of eight state air
pollution control programs (Alabama
Department of Environmental
Management; Florida Department of
Environmental Protection; Georgia
Department of Natural Resources;
Commonwealth of Kentucky
Department for Environmental
Protection; Mississippi Department of
Environmental Quality; North Carolina
Department of Environment and Natural
Resources; South Carolina Department
of Health and Environmental Control;
and Tennessee Department of
Environment and Conservation) and 16
local programs (City of Huntsville
Division of Natural Resources, AL;
Jefferson County Department of Health,
AL; Broward County Environmental
Protection Department, FL; City of
Jacksonville Environmental Quality
Division, FL; Hillsborough County
Environmental Protection Commission,
FL; Miami-Dade County Air Quality
Management Division, FL; Palm Beach
County Health Department, FL; Pinellas
County Department of Environmental
Management, FL; Louisville Metro Air

Pollution Control District, KY; Forsyth
County Environmental Affairs
Department, NC; Mecklenburg County
Land Use and Environmental Services
Agency, NC; Western North Carolina
Regional Air Quality Agency, NGC;
Chattanooga-Hamilton County Air
Pollution Control Bureau, TN;
Memphis-Shelby County Health
Department, TN; Knox County
Department of Air Quality Management,
TN; and Metropolitan Government of
Nashville and Davidson County Public
Health Department, TN). The 24
evaluations were conducted to assess
the agencies’ Fiscal Year 2009
performance under the grants awarded
by EPA under authority of section 105
of the Clean Air Act. EPA Region 4 has
prepared reports for each agency
identified above and these reports are
now available for public inspection.
ADDRESSES: The reports may be
examined at the EPA’s Region 4 office,
61 Forsyth Street, SW., Atlanta, Georgia
30303, in the Air, Pesticides and Toxics
Management Division. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Marie Persinger (404) 562—9048 for
information concerning the state and
local agencies of Alabama and
Kentucky; Artra Cooper (404) 562-9047
for the state and local agencies of
Florida; Mary Echols (404) 562-9053 for
the state agency of Georgia; Seema Rao
(404) 562—8429 for the state and local
agencies of North Carolina; Angela Isom
(404) 562-9092 for the state agencies of
Mississippi and South Carolina; and
Gwendolyn Graf (404) 562-9289 for the
state and local agencies of Tennessee.
They may be contacted at the Region 4
address mentioned in the previous
section of this notice.

Dated: September 28, 2010.
Gwendolyn Keyes Fleming,
Regional Administrator, Region 4.
[FR Doc. 2010-25897 Filed 10-13-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-9213-1]

Notice of a Public Meeting:
Stakeholder Meeting Concerning
EPA’s Long-Term Revisions to the
Regulation of Lead and Copper in
Drinking Water

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) has convened
a regulatory workgroup to evaluate
potential long-term revisions to EPA’s
regulations for the control of lead and
copper in drinking water. This set of
regulations is known as the Lead and
Copper Rule (LCR). EPA is holding a
stakeholder meeting to provide
information to the public and an
opportunity for the public to provide
input on potential revisions to the LCR
under consideration by the Agency.
Discussion topics may include but are
not limited to lead service line
replacement, actions that could be taken
at schools and monitoring procedures
and sample site selection.
Teleconferencing will be available for
individuals unable to attend the meeting
in person.

DATES: The public meeting will be held
on Thursday, November 4, 2010 (9 a.m.
to 4 p.m., Eastern Time (ET)).
ADDRESSES: The meeting will be held at
the Pennsylvania Convention Center,
1101 Arch Street, Philadelphia,
Pennsylvania 19107-2208.

FOR FURTHER INFORMATION CONTACT: For
general inquiries, please contact The
Safe Drinking Water Hotline, Telephone
(800) 426—4791 or e-mail: hotline-
sdwa@epa.gov. For information about
this meeting, contact Jerry Ellis, Office
of Ground Water and Drinking Water,
U.S. Environmental Protection Agency;
telephone (202) 564—2766 or by e-mail
to ellis.jerry@epa.gov. For those that
would like to participate via
teleconference, please contact Junie
Percy of IntelliTech at (937) 4274148
ext. 210 or by e-mail to
junie.percy@itsysteminc.com for
teleconference information.
SUPPLEMENTARY INFORMATION: The Lead
and Copper Rule is contained in 40 CFR
Part 141, Subpart I. We encourage those
planning to attend or participate via
teleconference to register for the
meeting by calling Junie Percy of
IntelliTech at (937) 427—4148 ext. 210 or
by e-mail to
junie.percy@itsysteminc.com no later
than November 1, 2010. There is no
charge for attending this public meeting,
but seats are limited, so register as soon
as possible. Walk-in attendees are
allowed, but seating preference will be
given to those who have pre-registered.
Individual oral comments should be
limited to no more than five minutes
and it is preferred that only one person
present the statement on behalf of a
group or organization.

Special Accommodations

For information on access or request
for special accommodations for


mailto:junie.percy@itsysteminc.com
mailto:junie.percy@itsysteminc.com
mailto:hotline-sdwa@epa.gov
mailto:hotline-sdwa@epa.gov
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individuals with disabilities, please
contact Junie Percy at IntelliTech at
(937) 427—4148 ext. 210 or by e-mail to
junie.percy@itsysteminc.com Please
allow at least five business days prior to
the meeting to allow time to process
your request.

Dated: October 7, 2010.
Cynthia C. Dougherty,

Director, Office of Ground Water and Drinking
Water.

[FR Doc. 2010-25901 Filed 10-13—-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPP-2009-0684; FRL—8848-5]
Product Cancellation Order for Certain
Pesticide Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice; withdrawal of notice.

SUMMARY: This notice announces EPA’s
order for the cancellations, voluntarily
requested by the registrant and accepted
by the Agency, of the products listed in
Table 1 of Unit I, pursuant to section
6(f)(1) of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended. This cancellation
order follows a February 2, 2010,
Federal Register Notice of Receipt of
Requests from the registrant listed in
Table 2 of Unit II., to voluntarily cancel
these product registrations. This
cancellation order also follows an April
7, 2010, Federal Register notice, which
includes (in part) duplicative notice of
the same requests. With respect to the

products that are the subject of this
order, the duplicative portions of the
April 7, 2010, notice were issued in
error and are hereby withdrawn. In the
February 2, 2010, notice, EPA indicated
that it would issue an order
implementing the cancellations, unless
the Agency received substantive
comments within the 180-day comment
period that would merit its further
review of these requests, or unless the
registrant withdrew their request. The
Agency received comments on the
notice but none merited its further
review of the requests. Further, the
registrant did not withdraw their
request. Accordingly, EPA hereby issues
in this notice a cancellation order
granting the requested cancellations.
Any distribution, sale, or use of the
products subject to this cancellation
order is permitted only in accordance
with the terms of this order, including
any existing stock provisions.

DATES: The cancellations are effective
October 14, 2010.

FOR FURTHER INFORMATION CONTACT:
Daniel Peacock, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5407; fax number: (703) 308—
0029; e-mail address:
peacock.daniel@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

This action is directed to the public
in general, and may be of interest to a
wide range of stakeholders including

TABLE 1—PRODUCT CANCELLATIONS

environmental, human health, and
agricultural advocates; the chemical
industry; pesticide users; and members
of the public interested in the sale,
distribution, or use of pesticides. Since
others also may be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How can I get copies of this document
and other related information?

EPA has established a docket for this
action under docket identification (ID)
number EPA-HQ-OPP-2009-0684.
Publicly available docket materials are
available either in the electronic docket
at http://www.regulations.gov, or, if only
available in hard copy, at the Office of
Pesticide Programs (OPP) Regulatory
Public Docket in Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The hours of
operation of this Docket Facility are
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket Facility’s
telephone number is (703) 305—-5805.

II. What action is the agency taking?

This notice announces the
cancellation, as requested by the
registrant, of products registered under
FIFRA section 3. These registrations are
listed in sequence by the registration
number in Table 1 of this unit.

EPA Registration No.

Product name Chemical name

NE-060001

CO-060009 ......coruirieieiciiene e

KS-070003
WY-070005 .
TX-070008 ..

OK—=080002 ........ccerieiiiriiiscse s

Rozol Prairie Dog Bait ...
Rozol Prairie Dog Bait ...
Rozol Prairie Dog Bait ...
Rozol Prairie Dog Bait ...
Rozol Prairie Dog Bait ...
Rozol Prairie Dog Bait ...

Chlorophacinone
Chlorophacinone
Chlorophacinone
Chlorophacinone
Chlorophacinone
Chlorophacinone

Table 2 of this unit includes the name
and address of record for the registrant
of the products listed in Table 1 of this
unit.

TABLE 2—REGISTRANTS OF CANCELED

PRODUCTS
EpPaﬁyC'\(i(r)n- Company name and address
7173 e Liphatech, 3600 West EIm
St., Milwaukee, WI 53209.

III. Summary of Public Comments
Received and the Agency Response to
Comments

The comments submitted during the
comment period expressed a general
opposition to the use of anticoagulants
to control prairie dogs, and none
addressed the requests for voluntary
cancellation. Therefore, the Agency
does not believe that the comments
merit further consideration with respect
to those requests.

IV. Cancellation Order

Pursuant to FIFRA section 6(f), EPA
hereby approves the requested
cancellations of the registrations
identified in Table 1 of Unit IL
Accordingly, the Agency hereby orders
that the product registrations identified
in Table 1 of Unit II. are canceled. The
effective date of the cancellations that
are subject of this notice is October 14,
2010. Any distribution, sale, or use of
existing stocks of the products
identified in Table 1 of Unit II. in a
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manner inconsistent with any of the
provisions for disposition of existing
stocks set forth in Unit VI., will be a
violation of FIFRA.

V. What is the agency’s authority for
taking this action?

Section 6(f)(1) of FIFRA provides that
a registrant of a pesticide product may
at any time request that any of its
pesticide registrations be canceled or
amended to terminate one or more uses.
FIFRA further provides that, before
acting on the request, EPA must publish
a notice of receipt of any request in the
Federal Register. Thereafter, following
the public comment period, the EPA
Administrator may approve the request.
The notice of receipt for this action was
published for comment in the Federal
Register issued on February 2, 2010 (75
FR 5318) (FRL—8809-8). The comment
period closed on August 2, 2010.

VI. Provisions for Disposition of
Existing Stocks

Existing stocks are those stocks of
registered pesticide products that are
currently in the United States and
which were packaged, labeled, and
released for shipment prior to the
effective date of the cancellation action.
The existing stock provisions for the
products subject to this order are as
follows.

The registrant may continue to sell
and distribute existing stocks of
products listed in Table 1 of Unit II.
until October 14, 2011, which is 1 year
after the publication of the cancellation
order in the Federal Register.
Thereafter, the registrant is prohibited
from selling or distributing products
listed in Table 1 of Unit II., except for
export in accordance with FIFRA
section 17, or proper disposal. Persons
other than the registrant may sell,
distribute, or use existing stocks of
products listed in Table 1 of Unit II.,
until existing stocks are exhausted,
provided that such sale, distribution, or
use is consistent with the terms of the
previously approved labeling on, or that
accompanied, the canceled products.

List of Subjects

Environmental protection, Pesticides
and pests.

Dated: October 1, 2010.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc. 2010-25905 Filed 10-13-10; 8:45 am]
BILLING CODE 6560-50-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Agency Information Collection
Activities: Existing Collection;
Emergency Extension

AGENCY: Equal Employment
Opportunity Commission.

ACTION: Notice of Information
Collection—Emergency Extension
Without Change: Local Union Report
(EEO-3).

SUMMARY: In accordance with the
Paperwork Reduction Act, the Equal
Employment Opportunity Commission
(EEOC or Commission) announces that
it submitted to the Office of
Management and Budget (OMB) a
request for a 90-day emergency
extension of the Local Union Report
(EEO-3), to be effective after the current
October 31, 2010 expiration date.

FOR FURTHER INFORMATION CONTACT:
Ronald Edwards, Director, Program
Research and Surveys Division, 131 M
Street, NE., Room 4SW30F, Washington,
DC 20507; (202) 663—4958 (voice) or
(202) 663-7063 (TTY).

SUPPLEMENTARY INFORMATION: The EEOC
has collected information from local
unions on the EEO-3 form since 1966
(biennially since 1985).

Overview of Information Collection

Collection Title: Local Union Report
(EEO-3).

OMB Number: 3046—0006.

Frequency of Report: Biennial.

Type of Respondent: Referral local
unions with 100 or more members.

Description of Affected Public:
Referral local unions and independent
or unaffiliated referral unions and
similar labor organizations.

Responses: 1,399.

Reporting Hours: 4,500 (including
recordkeeping).

Cost to Respondents: $85,000.

Federal Cost: $60,000.

Number of Forms: 1.

Form Number: EEOC Form 274.

Abstract: Section 709(c) of Title VII of
the Civil Rights Act of 1964, as
amended, 42 U.S.C. 2000e-38(c), requires
labor organizations to make and keep
records relevant to a determination of
whether unlawful employment practices
have been or are being committed and
to produce reports from the data. The
EEOC issued regulations requiring
referral local unions with 100 or more
members to submit EEO-3 reports. The
individual reports are confidential. The
EEOC uses EEO-3 data to investigate
charges of discrimination and for
research.

Burden Statement: The estimated
number of respondents included in the

biennial EEO-3 survey is 1,399 referral
unions. The form is estimated to impose
4,500 burden hours biennially. In order
to help reduce survey burden,
respondents are encouraged to report
data electronically whenever possible.

Dated: September 23, 2010.
For the Commission.
Jacqueline A. Berrien,
Chair.
[FR Doc. 2010-25885 Filed 10-13—-10; 8:45 am]
BILLING CODE 6570-01-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Agency Information Collection
Activities: Existing Collection;
Emergency Extension

AGENCY: Equal Employment
Opportunity Commission.

ACTION: Notice of Information
Collection—Emergency Extension
Without Change: Employer Information
Report (EEO-1).

SUMMARY: In accordance with the
Paperwork Reduction Act, the Equal
Employment Opportunity Commission
(EEOC or Commission) announces that
it submitted to the Office of
Management and Budget (OMB) a
request for an emergency extension of
the Employer Information Report (EEO—
1) to be effective after the current
October 31, 2010 expiration date.

FOR FURTHER INFORMATION CONTACT:
Ronald Edwards, Director, Program
Research and Surveys Division, 131 M
Street, NE., Room 4SW30F, Washington,
DC 20507; (202) 663—4958 (voice) or
(202) 663-7063 (TTY).

SUPPLEMENTARY INFORMATION: The EEOC
has collected information from certain
private employers on the EEO-1 Report
form since 1966.

Overview of Information Collection

Collection Title: Employer
Information Report (EEO-1).

OMB Number: 3046—0007.

Frequency of Report: Annual.

Type of Respondent: Private
employers with 100 or more employees
and certain federal government
contractors and first-tier subcontractors
with 50 or more employees.

Description of Affected Public: Private
employers with 100 or more employees
and certain federal government
contractors and first-tier subcontractors
with 50 or more employees.

Reporting Hours: 599,000.

Respondent Cost: $11.4 million.

Federal Cost: $2.1 million.

Number of Forms: 1.
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Abstract: Section 709(c) of Title VII of
the Civil Rights Act of 1964, as
amended, 42 U.S.C. 2000e-8(c), requires
employers to make and keep records
relevant to a determination of whether
unlawful employment practices have
been or are being committed, to preserve
such records, and to produce reports as
the Commission prescribes by
regulation or order. Accordingly, the
EEOC issued regulations prescribing the
EEO-1 reporting requirement.
Employers in the private sector with 100
or more employees and some federal
contractors with 50 or more employees
have been required to submit EEO-1
reports annually since 1966. The
individual reports are confidential.
EEO-1 data is used by EEOC to
investigate charges of employment
discrimination against employers in
private industry and to provide
information about the employment
status of minorities and women. The
data is shared with the Office of Federal
Contract Compliance Programs
(OFCCP), U.S. Department of Labor, and
several other federal agencies. Pursuant
to § 709(d) of Title VII of the Civil Rights
Act of 1964, as amended, EEO—1 data is
also shared with state and local Fair
Employment Practices Agencies
(FEPAS).

Burden Statement: The estimated
number of respondents included in the
annual EEO-1 survey is 45,000 private
employers. The estimated number of
establishment-based responses per
reporting company is between three and
four EEO-1 reports annually. The
annual number of responses is
approximately 170,000. The form is
estimated to impose 599,000 burden
hours annually. In order to help reduce
survey burden, respondents are
encouraged to report data electronically
whenever possible.

Dated: September 23, 2010.

For the Commission.

Jacqueline A. Berrien,

Chair.

[FR Doc. 2010-25892 Filed 10-13—-10; 8:45 am]
BILLING CODE 6570-01-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Agency Information Collection
Activities: Existing Collection;
Emergency Extension

AGENCY: Equal Employment
Opportunity Commission.

ACTION: Notice of Information
Collection—Emergency Extension
Without Change: Elementary-Secondary
Staff Information Report (EEO-5).

SUMMARY: In accordance with the
Paperwork Reduction Act, the Equal
Employment Opportunity Commission
(EEOC or Commission) announces that
it submitted to the Office of
Management and Budget (OMB) a
request for a 90-day emergency
extension of the Elementary-Secondary
Staff Information Report (EEO-5) to be
effective after the current October 31,
2010 expiration date.

FOR FURTHER INFORMATION CONTACT:
Ronald Edwards, Director, Program
Research and Surveys Division, 131 M
Street, NE., Room 4SW30F, Washington,
DC 20507; (202) 663—4958 (voice) or
(202) 663-7063 (TTY).

SUPPLEMENTARY INFORMATION:
Elementary and secondary public school
systems and districts have been required
to submit EEO-5 reports to EEOC since
1974 (biennially in even-numbered
years since 1982). Since 1996, each
public school district or system has
submitted all of the district data on a
single form, EEOC Form 168A. The
individual school form, EEOC Form
168B, was eliminated in 1996, reducing
the respondent burden and cost.

Overview of Information Collection

Collection Title: Elementary-
Secondary Staff Information Report
(EEO-5).

OMB-Number: 3046—0003.

Frequency of Report: Biennial.

Type of Respondent: Certain public
elementary and secondary school
districts.

Description of Affected Public: Certain
public elementary and secondary school
districts.

Number of Responses: 7,155.

Reporting Hours: 10,000.

Cost to the Respondents: $266,000.

Federal Cost: $160,000.

Number of Forms: 1.

Form Number: EEOC Form 168A.

Abstract: Section 709 (c) of Title VIL
of the Civil Rights Act of 1964, as
amended, 42 U.S.C. 2000e-8(c), requires
employers to make and keep records
relevant to a determination of whether
unlawful employment practices have
been or are being committed, to preserve
such records, and to produce reports as
the Commission prescribes by
regulation or order. Accordingly, the
EEOC issued regulations prescribing the
reporting requirements for elementary
and secondary public school districts.
The EEOC uses EEO-5 data to
investigate charges of employment
discrimination against elementary and
secondary public school districts. The
data also are used for research. The data
are shared with the Department of
Education (Office for Civil Rights) and

the Department of Justice. Pursuant to
Section 709(d) of Title VII of the Civil
Rights Act of 1964, as amended, EEO-
5 data also are shared with state and
local Fair Employment Practices
Agencies (FEPAs).

Burden Statement: The estimated
number of respondents included in the
biennial EEO-5 survey is 7,155 public
elementary and secondary school
districts. The form is estimated to
impose 10,000 burden hours biennially.

Dated: September 23, 2010.
For the Commission,
Jacqueline A. Berrien,
Chair.
[FR Doc. 2010-25891 Filed 10-13-10; 8:45 am]
BILLING CODE 6570-01-P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Agency Information Collection
Activities: Existing Collection;
Emergency Extension

AGENCY: Equal Employment
Opportunity Commission.
ACTION: Notice of information
collection—Emergency Extension
Without Change: State and Local
Government Information Report
(EEO-4).

SUMMARY: In accordance with the
Paperwork Reduction Act, the Equal
Employment Opportunity Commission
(EEOC or Commission) announces that
it submitted to the Office of
Management and Budget (OMB) a
request for a 90-day emergency
extension of the State and Local
Government Information Report (EEO-
4), to be effective after the current
October 31, 2010 expiration date.

FOR FURTHER INFORMATION CONTACT:
Ronald Edwards, Director, Program
Research and Surveys Division, 131 M
Street, NE., Room 4SW30F, Washington,
DC 20507; (202) 663—4958 (voice) or
(202) 663-7063 (TTY).

SUPPLEMENTARY INFORMATION: The EEOC
has collected information from State
and local governments with 100 or more
full-time employees since 1974
(biennially in odd-numbered years since
1993).

Overview of Information Collection

Collection Title: State and Local
Government Information Report (EEO—
4).
OMB—Number: 3046—0008.
Frequency of Report: Biennial.

Type of Respondent: State and local
government jurisdictions with 100 or
more employees.
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Description of Affected Public: State
and local governments excluding
elementary and secondary public school
districts.

Number of Responses: 13,456.

Reporting Hours: 44,719.

Cost to Respondents: $1,045,000.

Number of Forms: 1.

Form Number: EEOC Form 164.

Federal Cost: $187,500.

Abstract: Section 709(c) of Title VII of
the Civil Rights Act of 1964, as
amended, 42 U.S.C. 2000e-8(c), requires
employers to make and keep records
relevant to a determination of whether
unlawful employment practices have
been or are being committed, to preserve
such records, and to produce reports as
the Commission prescribes by
regulation or order. Accordingly, the
EEOC issued regulations prescribing the
reporting requirements for State and
local governments. State and local
governments with 100 or more
employees have been required to submit
EEO—4 reports since 1974 (biennially in
odd-numbered years since 1993). The
individual reports are confidential.

EEO-4 data are used by the EEOC to
investigate charges of discrimination
against State and local governments and
to provide information on the
employment status of minorities and
women. The data are shared with
several other federal agencies. Pursuant
to section 709(d) of Title VII of the Civil
Rights Act of 1964, U.S.C. 2000e-8(d),
as amended, EEO—4 data is shared with
state and local Fair Employment
Practices Agencies (FEPAs). Aggregated
data are also used by researchers and
the general public.

Burden Statement: The estimated
number of respondents included in the
EEO—4 survey is 9,000 state and local
governments. These 9,000 jurisdictions
file about 13,456 reports due to the
requirement for some to file separate
reports by function. The form is
estimated to impose 44,719 burden
hours biennially.

Dated: September 23, 2010.

For the Commission.

Jacqueline A. Berrien,

Chair.

[FR Doc. 2010-25887 Filed 10-13-10; 8:45 am]
BILLING CODE 6570-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

Sunshine Act Meeting

Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
the Federal Deposit Insurance

Corporation’s Board of Directors will
meet in open session at 10 a.m. on
Tuesday, October 19, 2010, to consider
the following matters:

SUMMARY AGENDA: No substantive
discussion of the following items is
anticipated. These matters will be
resolved with a single vote unless a
member of the Board of Directors
requests that an item be moved to the
discussion agenda.

Disposition of minutes of previous
Board of Directors’ Meetings.

Summary reports, status reports, reports
of the Office of Inspector General, and
reports of actions taken pursuant to
authority delegated by the Board of
Directors.

DISCUSSION AGENDA:

Memorandum and resolution re:
Restoration Plan and Notice of
Proposed Rulemaking on Assessment
Rates, Dividends and the Designated
Reserve Ratio.

The meeting will be held in the Board
Room on the sixth floor of the FDIC
Building located at 550 17th Street,
NW., Washington, DC.

This Board meeting will be Webcast
live via the Internet and subsequently
made available on-demand
approximately one week after the event.
Visit http://www.vodium.com/goto/fdic/
boardmeetings.asp to view the event. If
you need any technical assistance,
please visit our Video Help page at:
http://www.fdic.gov/video.html.

The FDIC will provide attendees with
auxiliary aids (e.g., sign language
interpretation) required for this meeting.
Those attendees needing such assistance
should call (703) 562-6067 (Voice or
TTY), to make necessary arrangements.

Requests for further information
concerning the meeting may be directed
to Mr. Robert E. Feldman, Executive
Secretary of the Corporation, at (202)
898-7043.

Dated: October 12, 2010.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.
[FR Doc. 2010-26090 Filed 10-12-10; 4:15 pm]
BILLING CODE P

FEDERAL RESERVE SYSTEM

Proposed Agency Information
Collection Activities; Comment
Request

AGENCY: Board of Governors of the
Federal Reserve System.

SUMMARY: Background. On June 15,
1984, the Office of Management and
Budget (OMB) delegated to the Board of

Governors of the Federal Reserve
System (Board) its approval authority
under the Paperwork Reduction Act
(PRA), as per 5 CFR 1320.16, to approve
of and assign OMB control numbers to
collection of information requests and
requirements conducted or sponsored
by the Board under conditions set forth
in 5 CFR Part 1320 Appendix A.1.
Board-approved collections of
information are incorporated into the
official OMB inventory of currently
approved collections of information.
Copies of the Paperwork Reduction Act
Submission, supporting statements and
approved collection of information
instruments are placed into OMB’s
public docket files. The Federal Reserve
may not conduct or sponsor, and the
respondent is not required to respond
to, an information collection that has
been extended, revised, or implemented
on or after October 1, 1995, unless it
displays a currently valid OMB control
number.

Request for Comment on Information
Collection Proposals

The following information
collections, which are being handled
under this delegated authority, have
received initial Board approval and are
hereby published for comment. At the
end of the comment period, the
proposed information collections, along
with an analysis of comments and
recommendations received, will be
submitted to the Board for final
approval under OMB delegated
authority. Comments are invited on the
following:

a. Whether the proposed collection of
information is necessary for the proper
performance of the Federal Reserve’s
functions; including whether the
information has practical utility;

b. The accuracy of the Federal
Reserve’s estimate of the burden of the
proposed information collection,
including the validity of the
methodology and assumptions used;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected; and

d. Ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

DATES: Comments must be submitted on
or before December 13, 2010.
ADDRESSES: You may submit comments,
identified by FR 2226, FR G-1, FR G-

2, FR G-3, FR G—4, FR T—4, or FR U-

1, by any of the following methods:

o Agency Web site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
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63182

Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/ Notices

http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal:http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: regs.comments@
federalreserve.gov. Include docket
number in the subject line of the
message.

e FAX:202/452-3819 or 202/452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper form in Room MP-500 of the
Board’s Martin Building (20th and C
Streets, NW) between 9 a.m. and 5 p.m.
on weekdays.

Additionally, commenters should
send a copy of their comments to the
OMB Desk Officer by mail to the Office
of Information and Regulatory Affairs,
U.S. Office of Management and Budget,
New Executive Office Building, Room
10235, 725 17th Street, NW.,
Washington, DC 20503 or by fax to 202—
395-6974.

FOR FURTHER INFORMATION CONTACT: A
copy of the PRA OMB submission,
including the proposed reporting form
and instructions, supporting statement,
and other documentation will be placed
into OMB’s public docket files, once
approved. These documents will also be
made available on the Federal Reserve
Board’s public Web site at: http://
www.federalreserve.gov/boarddocs/
reportforms/review.cfm or may be
requested from the agency clearance
officer, whose name appears below.

Michelle Shore, Federal Reserve
Board Clearance Officer (202—452—
3829), Division of Research and
Statistics, Board of Governors of the
Federal Reserve System, Washington,
DC 20551. Telecommunications Device
for the Deaf (TDD) users may contact
(202—-263-4869), Board of Governors of
the Federal Reserve System,
Washington, DC 20551.

Proposal to approve under OMB
delegated authority the extension for
three years, without revision, of the
following report:

1. Report title: The Report of Net Debit
Cap.

Agency form number: FR 2226.

OMB control number: 7100-0217.

Frequency: Annual.

Reporters: Depository institutions,
Edge and agreement corporations, U.S.
branches and agencies of foreign banks.

Estimated annual reporting hours:
1,298 hours.

Estimated average hours per response:

1.0 hour.

Number of respondents: 1,298.
General description of report: This
information collection is mandatory (12

U.S.C. 248(i), 248-1, and 464). The
information submitted by respondents
for the payments system risk reduction
program is exempt from disclosure
under exemption (b)(4) of the Freedom
of Information Act (FOIA), which
exempts from disclosure “trade secrets
and commercial or financial information
obtained from a person and privileged
or confidential.” (5 U.S.C. 552 (b)(4)). In
addition, information reported in
connection with the second and third
resolutions may be protected under
Section (b)(8) of FOIA, to the extent that
such information is based on the
institution’s CAMELS rating, and thus is
related to examination reports prepared
by, on behalf of, or for the use of an
agency responsible for the regulation or
supervision of financial institutions (5
U.S.C. 552(b)(8)).

Abstract: Federal Reserve Banks
collect these data annually to provide
information that is essential for their
administration of the Federal Reserve’s
Payments System Risk (PSR) policy. The
reporting panel includes all financially
healthy depository institutions with
access to the discount window. The
Report of Net Debit Cap comprises three
resolutions, which are filed by a
depository institution’s board of
directors depending on its needs. The
first resolution is used to establish a de
minimis net debit cap and the second
resolution is used to establish a self-
assessed net debit cap. The third
resolution is used to establish
simultaneously a self-assessed net debit
cap and maximum daylight overdraft
capacity. Copies of the model
resolutions are located in Appendix B,
of the PSR policy, that can be found at
http://www.federalreserve.gov/
paymentsystems/psr_relpolicies.htm.

2. Report title: Statement of Purpose
for an Extension of Credit by a Creditor.

Agency form number: FR T—4.

OMB control number: 7100-0019.

Frequency: On occasion.

Reporters: Brokers and dealers.

Estimated annual reporting hours:
459 hours.

Estimated average hours per response:
10 minutes.

Number of respondents: 135.

General description of report: This
information collection is mandatory and

authorized by section 7 of the "34 Act
(15 U.S.C. 78g). In addition, the FR T—
4 is required by Section 220.6 of
Regulation T (12 CFR 220.6). The FR T—
4 data are not submitted to the Federal
Reserve System and, as such, no issue
of confidentiality arises.

Abstract: The Securities Exchange Act
of 1934 authorizes the Federal Reserve
to regulate securities credit extended by
brokers and dealers, banks, and other
lenders. The FR T—4 is a purpose
statement for brokers and dealers. The
purpose statement is a recordkeeping
requirement for brokers and dealers to
document the purpose of their loans
secured by margin stock. Margin stock
is defined as (1) stocks that are
registered on a national securities
exchange or any over-the-counter
security designated for trading in the
National Market System, (2) debt
securities (bonds) that are convertible
into margin stock, and (3) shares of most
mutual funds.

Proposal to approve under OMB
delegated authority the extension for
three years, with clarification, of the
following reports:

Report titles: Registration Statement
for Persons Who Extend Credit Secured
by Margin Stock (Other Than Banks,
Brokers, or Dealers), Deregistration
Statement for Persons Registered
Pursuant to Regulation U, Statement of
Purpose for an Extension of Credit
Secured by Margin Stock by a Person
Subject to Registration Under
Regulation U; Annual Report, and
Statement of Purpose for an Extension
of Credit Secured by Margin Stock.

Agency form numbers: FR G-1, FR G-
2, FR G-3, FR G—4, and FR U-1.

OMB control numbers: 7100-0011: FR
G—-1, FR G-2, and FR G—4; 7100-0018:
FR G-3; and 7100-0115: FR U-1.

Frequency: FR G—1, FR G-2, FR G-3,
and FR U-1 on occasion; and FR G—4:
annual.

Reporters: Individuals and business.

Annual reporting hours: 1,207
reporting hours; 1,604 recordkeeping
hours.

Estimated average hours per response:
FR G—1, 2.5 hours; FR G-2, 15 minutes;
FR G-3, 10 minutes; FR G—4, 2.0 hours;
and FR U-1, 10 minutes.

Number of respondents: FR G-1, 25;
FR G-2, 40; FR G-3, 284; FR G—4, 567;
and FR U-1, 50.

General description of report: These
mandatory information collections are
authorized by section 7 of the "34 Act
(15 U.S.C. 78g). In addition, the FR U-
1 is required by Sections 221.3(c)(1)(i)
and (2)(i) of Regulation U (12 C.F.R.
221.3(c)(1)(i) and (2)(i)), and the FR G-
1, G-2, G-3, and G—4 are required by
Sections 221.3(b)(1), (2), and (3), and


http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/paymentsystems/psr_relpolicies.htm
http://www.federalreserve.gov/paymentsystems/psr_relpolicies.htm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/boarddocs/reportforms/review.cfm
http://www.federalreserve.gov/boarddocs/reportforms/review.cfm
http://www.federalreserve.gov/boarddocs/reportforms/review.cfm
mailto:regs.comments@federalreserve.gov
mailto:regs.comments@federalreserve.gov
http://www.regulations.gov
http://www.regulations.gov
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(c)(1)(ii) and (2)(ii) of Regulation U (12
C.F.R. 221.3(b)(1), (2), and (3), and
(c)(1)(ii) and (2)(ii)). The information
collected in the FR G—1 and the FR G-
4 is given confidential treatment under
the Freedom of Information Act (5
U.S.C. 552 (b)(4) and (6)).
Confidentiality determinations would
have to be made on a case by case basis.
The FR G-2 does not collect
confidential information. The FR U-1
and FR G-3 data are not submitted to
the Federal Reserve System and, as
such, no issue of confidentiality arises.

Abstract: The Securities Exchange Act
of 1934 authorizes the Federal Reserve
to regulate securities credit extended by
brokers and dealers, banks, and other
lenders. The purpose statements, FR U-
1 and FR G-3, are recordkeeping
requirements for brokers and dealers,
banks, and other lenders, respectively,
to document the purpose of their loans
secured by margin stock. Margin stock
is defined as (1) stocks that are
registered on a national securities
exchange or any over-the-counter
security designated for trading in the
National Market System, (2) debt
securities (bonds) that are convertible
into margin stock, and (3) shares of most
mutual funds. Lenders other than
brokers and dealers and banks must
register and deregister with the Federal
Reserve using the FR G-1 and FR G-2,
respectively, and they must file the FR
G—4 annual report while registered. The
Federal Reserve uses the data to identify
lenders subject to Regulation U, to
verify their compliance with the
regulation, and to monitor margin
credit.

Current Actions: The Federal Reserve
proposes minor clarifications to the FR
G-1, FR G-3, and FR U-1 for
consistency purposes. First, the
definition of margin stock included in
the instructions would be standardized.
This would eliminate the confusion as
to what securities could be defined as
margin stock. Second, the lender’s
attestation in Part III of the FR G-3
would be modified to more closely
parallel the FR U-1 attestation.

Board of Governors of the Federal Reserve
System, October 8, 2010.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2010-25867 Filed 10—13—10; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisitions of Shares of a Bank or
Bank Holding Company

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§ 225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire shares of a bank
or bank holding company. The factors
that are considered in acting on the
notices are set forth in paragraph 7 of
the Act (12 U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the offices of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than October
28, 2010.

A. Federal Reserve Bank of Atlanta
(Clifford Stanford, Vice President) 1000
Peachtree Street, NE., Atlanta, Georgia
30309:

1. Stuart and Teresa Gibson, both of
Canton, Georgia; to acquire control of
First Cherokee Bancshares, Inc., and
thereby indirectly acquire control of
First Cherokee State Bank, both of
Woodstock, Georgia.

B. Federal Reserve Bank of
Minneapolis (Jacqueline G. King,
Community Affairs Officer) 90
Hennepin Avenue, Minneapolis,
Minnesota 55480—-0291:

1. Robert A. Engen and Beverly ].
Engen, both of Tolna, North Dakota,
individually and as part of a group
acting in concert with Steven R. Engen,
Bismarck, North Dakota; to retain and
acquire control of Tolna Bancorp, Inc.,
and thereby indirectly retain and
acquire control of The Farmers &
Merchants State Bank of Tolna, both of
Tolna, North Dakota.

Board of Governors of the Federal Reserve
System, October 8, 2010.

Robert deV. Frierson,

Deputy Secretary of the Board.

[FR Doc. 2010-25857 Filed 10—13-10; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Notice of Meeting of the Consumer
Advisory Council

The Consumer Advisory Council will
meet on Thursday, October 21, 2010.
The meeting, which will be open to
public observation, will take place at the
Federal Reserve Board’s offices in

Washington, DC, in Dining Room E on
the Terrace Level of the Martin
Building. For security purposes, anyone
planning to attend the meeting should
register no later than Tuesday, October
19, by completing the form found online
at: https://www.federalreserve.gov/
secure/forms/cacregistration.cfm.

Attendees must present photo
identification to enter the building and
should allow sufficient time for security
processing.

The meeting will begin at 9 a.m. and
is expected to conclude at 12:15 p.m.
The Martin Building is located on C
Street, NW., between 20th and 21st
Streets.

The Council’s function is to advise
the Board on the exercise of the Board’s
responsibilities under various consumer
financial services laws and on other
matters on which the Board seeks its
advice. Time permitting, the Council
will discuss the following topics:

e Proposed Rules Regarding Home
Mortgage Transactions: Members will
discuss the Board’s proposed rules to
amend Regulation Z, which implements
the Truth in Lending Act, to enhance
consumer protection and improve
disclosures for reverse mortgage
transactions and other home mortgage
loans.

e Home Mortgage Disclosure Act
(HMDA): In the context of the Board’s
recent hearings on potential
modifications to Regulation C, which
implements HMDA, members will
discuss the advantages and
disadvantages of suggested changes to
Regulation G, addressing the importance
or utility of particular information in
light of the purposes of HMDA and the
burdens and possible privacy risks
associated with collecting and reporting
that information.

e Community Reinvestment Act
(CRA): Members will discuss key
insights from the recent hearings on
modernizing the regulations that
implement the CRA, considering issues
such as how to update the regulations
to reflect changes in the financial
services industry, changes in how
banking services are delivered to
consumers today, and current housing
and community development needs.

e Foreclosure issues: Members will
discuss loss-mitigation efforts, including
the Administration’s Making Home
Affordable program, neighborhood
stabilization initiatives and challenges,
and other issues related to foreclosures.

Reports by committees and other
matters initiated by Council members
also may be discussed.

Persons wishing to submit views to
the Council on any of the above topics
may do so by sending written


https://www.federalreserve.gov/secure/forms/cacregistration.cfm
https://www.federalreserve.gov/secure/forms/cacregistration.cfm
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statements to Jennifer Kerslake,
Secretary of the Consumer Advisory
Council, Division of Consumer and
Community Affairs, Board of Governors
of the Federal Reserve System,
Washington, DC 20551. Information
about this meeting may be obtained
from Ms. Kerslake at 202—452—-6470.
Board of Governors of the Federal Reserve
System, October 8, 2010.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 2010-25817 Filed 10—13—10; 8:45 am]
BILLING CODE P

FEDERAL MARITIME COMMISSION

Notice of Agreement Filed; Correction

AGENCY: Federal Maritime Commission.

Citation of Previous Notice of
Agreements Filed: 75 FR 61757, October
6, 2010.

Previous Notice of Agreements:
October 1, 2010.

Correction to the Notice of
Agreements Filed: In the October 6,
2010 Notice announcing the filing of an
amendment to Agreement 011611, the
Amendment was erroneously numbered
and described. The correct notice
should read as follows:

Agreement No.: 011611-003.

Title: MOL/APL Slot Transfer
Agreement.

Parties: American President Lines,
Ltd.; APL Co. PTE, Ltd.; and Mitsui
0O.S.K. Lines, Ltd.

Filing Party: Eric C. Jeffrey, Esq.;
Goodwin Procter LLP; 901 New York
Ave., NW., Washington, DC 20001.

Synopsis: The amendment updates
APL’s corporate address.

Contact Person for More Information:
Karen V. Gregory, Secretary, (202) 523—
5725.

Rachel E. Dickon,
Assistant Secretary.

[FR Doc. 2010-25791 Filed 10-13-10; 8:45 am]
BILLING CODE 6730-01-P

GENERAL SERVICES
ADMINISTRATION

[Docket 2010-0009, Sequence 4]

Temporary Duty (TDY) Travel
Allowances

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Notice of Bulletin FTR 10-06.

SUMMARY: This bulletin provides
guidance to employees of agencies
subject to the FTR to enhance travel cost
savings and reduce greenhouse gas
emissions. This guidance will improve
management of agency travel programs,
save money on travel costs, better
protect the environment, and conserve
natural resources. Other agencies not
subject to the FTR are also encouraged
to follow this guidance and incorporate
these strategies into their travel
management policies, procedures, and
activities related to official travel.
Bulletin FTR 10-06 and all other
Bulletins may be found at http://
www.gsa.gov/bulletins.

DATES: The provisions of Bulletin FTR
10-06 are effective September 30, 2010.
FOR FURTHER INFORMATION CONTACT: Mr.
Ed Davis, Office of Governmentwide
Policy (M), Office of Travel,
Transportation, and Asset Management
(MT), General Services Administration
at (202) 208-7638 or via e-mail at
travelpolicy@gsa.gov. Please cite
Bulletin FTR 10-06.

Dated: September 30, 2010.
Janet C. Dobbs,

Acting Deputy Associate Administrator,
Office of Travel, Transportation and Asset
Management.

[FR Doc. 2010-25922 Filed 10-13-10; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

[Document Identifier 0S—-0990-NEW; 30-day
notice]

Agency Information Collection
Request. 30-Day Public Comment
Request

AGENCY: Office of the Secretary, HHS.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Office of the Secretary (OS), Department
of Health and Human Services, is
publishing the following summary of a
proposed collection for public
comment. Interested persons are invited
to send comments regarding this burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper

performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

To obtain copies of the supporting
statement and any related forms for the
proposed paperwork collections
referenced above, e-mail your request,
including your address, phone number,
OMB number, and OS document
identifier, to
Sherette.funncoleman@hhs.gov, or call
the Reports Clearance Office on (202)
690-5683. Send written comments and
recommendations for the proposed
information collections within 30 days
of this notice directly to the OS OMB
Desk Officer; faxed to OMB at 202—-395—
5806.

Proposed Project: ONC State HIE State
Plans—OMB No. 0990-NEW—Office of
the National Coordinator for Health
Information Technology.

Abstract: The purpose of the State
Health Information Exchange
Cooperative Agreement Program, as
authorized by Section 3013 of the
American Recovery and Reinvestment
Act is to provide grants to States and
Qualified State Designated Entities is to
facilitate and expand the secure,
electronic movement and use of health
information among organizations
according to national recognized
standards. Section 3013 requires States
and Qualified State Designated Entities
to have approved State Plans, consisting
of strategic and operational components,
before funding can be used for
implementation activities. The State
Plans must be submitted to the National
Coordinator for Health Information
Technology during the first year of the
project period in order to receive
implementation funding through the
cooperative agreement. Annual updates
to the State plans will be required in the
three remaining project periods. The
data collection will last four years,
which is the duration of the project, and
this request is for the data collection for
the first three years of the project
period.
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ESTIMATED ANNUALIZED BURDEN TABLE

Average
Number of
Number of burden per Total burden
Forms Type of respondent respondents rer%p;or;?]edseﬁter response hours
P (in hrs.)
State Plans (Strategic and Oper- | State Government or Qualified State 56 1 10,024 561,244
ational). Designated Entity.
Subsequent updates to the State | State government or Qualified State 56 1 500 28,000
Plan. Designated Entity.
TOMAL woieeieteecie ettt sireits | eeeeeeeeeeeeteeseeeseeseeenseeeneesseesaeesnesnres | sreeesseessseesseesssees | seesseeesseessressseeans | eesseessseesseseneenns 589,244

Seleda Perryman,

Office of the Secretary, Paperwork Reduction
Act Clearance Officer.

[FR Doc. 2010-25836 Filed 10-13-10; 8:45 am]
BILLING CODE 4150-45-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

[Document Identifier 0S—0990-New; 30-day
notice]

Agency Information Collection
Request. 30-Day Public Comment
Request

AGENCY: Office of the Secretary, HHS.

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Office of the Secretary (OS), Department
of Health and Human Services, is
publishing the following summary of a
proposed collection for public
comment. Interested persons are invited
to send comments regarding this burden
estimate or any other aspect of this
collection of information, including any

of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden. To obtain copies of the
supporting statement and any related
forms for the proposed paperwork
collections referenced above, e-mail
your request, including your address,
phone number, OMB number, and OS
document identifier, to
Sherette.funncoleman@hhs.gov, or call
the Reports Clearance Office on (202)
690-5683. Send written comments and
recommendations for the proposed
information collections within 30 days
of this notice directly to the OS OMB
Desk Officer; faxed to OMB at 202—-395—
5806.

Proposed Project: ONC State HIE
Performance Measures and Progress

ESTIMATED ANNUALIZED BURDEN TABLE

Report—OMB No. 0990-NEW-Office of
the National Coordinator for Health
Information Technology (ONC)

Abstract: The purpose of the State
Health Information Exchange
Cooperative Agreement Program, as
authorized by Section 3013 of the
American Recovery and Reinvestment
Act is to provide grants to States and
Qualified State Designated Entities is to
facilitate and expand the secure,
electronic movement and use of health
information among organizations
according to national recognized
standards. As part of that project, States
and Qualified State Designated Entities
are required to provide biannual
program progress reports and report on
performance measures during the
implementation phase of the
cooperative agreement. This request is
for those two data gathering
requirements. The data collection lasts
four years, which is the duration of the
project, and this request is for the data
collection for the first three years of the
project period.

Average
Number of Total
Type of Number of burden per
Forms responses per burden
respondent respondents response
respondent (in hrs.) hours
Evaluation performance measures ... | State government or Qualified State 56 2 175 19,600
Designated Entity.
Program progress report ................... State government or Qualified State 56 2 8 896
Designated Entity.
TOAI i | e enne | eesreseesresennnenes | seseeseeseneenenines | eeeeesrene e 20,496

Seleda Perryman,

Office of the Secretary, Paperwork Reduction

Act Clearance Officer.

[FR Doc. 2010-25837 Filed 10-13-10; 8:45 am]

BILLING CODE 4150-45-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Administration on Developmental
Disabilities; Statement of Organization,
Functions, and Delegations of
Authority

AGENCY: Administration for Children
and Families, HHS.

ACTION: Notice.

SUMMARY: Statement of Organizations,
Functions, and Delegations of Authority
The Administration for Children and
Families has reorganized the
Administration on Developmental
Disabilities. This reorganization
includes the organization and its
substructure components as listed in
this document. This reorganization
eliminates the Office of Operations and
Discretionary Grants, renames the Office
of Programs to the Office of Program
Support, and establishes a new office,
Office of Innovation. The notice also
serves to re-establish the Deputy
Commissioner position.

FOR FURTHER INFORMATION CONTACT:
Sharon Lewis, Administration on
Developmental Disabilities
Commissioner, Administration for
Children and Families, 200
Independence Avenue, SW.,
Washington, DC 20201, 202—-690-6590.

This notice amends Part K of the
Statement of Mission, Organization,
Functions, and Delegations of Authority
of the Department of Health and Human
Services (HHS), Administration for
Children and Families (ACF) as follows:
Chapter KC, the Administration on
Developmental Disabilities (ADD) (69
FR 56226-27), as last amended
September 20, 2004.

I. Under Chapter KC, Administration
on Developmental Disabilities, delete
KC.10 Organization in its entirety and
replace with the following:

KC.10 ORGANIZATION. The
Administration on Developmental
Disabilities is headed by a
Commissioner who reports directly to
the Assistant Secretary for Children and
Families. The Administration on
Developmental Disabilities consists of:
The Office of the Commissioner (KCA)
The Office of Program Support (KCB)
The Office of Innovation (KCC)

II. Under Chapter KC, Administration
on Developmental Disabilities, delete
KC.20 Functions, in its entirety and
replace with the following:

KC.20 FUNCTIONS. A. The Office of
the Commissioner provides executive

leadership and management strategies
for all components of the
Administration on Developmental
Disabilities, and serves as the principal
advisor to the Assistant Secretary for
Children and Families, the Secretary,
and other elements of the Department
for individuals with developmental
disabilities and their families. The
Office plans, coordinates and controls
ADD policy, planning and management
activities which include the
development of legislative proposals,
regulations and policy issuances for
ADD. The Office provides executive
direction, leadership, and management
strategy to ADD’s components and
establishes goals and objectives for ADD
programs. The Office manages the
formulation and execution of the
program and operating budgets;
provides administrative, personnel and
information systems support services;
serves as the ADD Executive Secretariat
controlling the flow of correspondence;
and coordinates with appropriate ACF
components in implementing
administrative requirements and
procedures. The Office also initiates,
executes and supports the development
of interagency, intergovernmental and
public-private sector agreements,
committees, task forces, commissions or
joint-funding efforts as appropriate.

In coordination with the ACF Office
of Public Affairs, the Office of the
Commissioner develops a strategy for
increasing public awareness of the
needs of individuals with
developmental disabilities, their
families, and programs designed to
address them. The Deputy
Commissioner assists the Commissioner
in carrying out the responsibilities of
the Office.

B. The Office of Program Support is
responsible for the coordination,
oversight, management and evaluation
of the State Councils on Developmental
Disabilities, the Protection and
Advocacy Systems, and the University
Centers for Excellence in Developmental
Disabilities grant programs as
authorized by the Developmental
Disabilities Assistance and Bill of Rights
Act (DD Act). The Office is responsible
for the development of procedures and
performance standards that ensure
compliance with the DD Act and that
improve the outcomes of the programs
in increasing the independence,
productivity and community inclusion
of persons with developmental
disabilities as well as program outreach
activities. The Office conducts routine
and special analyses of state plans of
State Councils on Developmental
Disabilities, statement of goals and

objectives of State Protection and
Advocacy Systems, and five-year plans
of the University Centers for Excellence
in Developmental Disabilities, to assure
consistent application of ADD program
goals and objectives.

In addition, the Office of Program
Support provides program development
services, develops and initiates
guidelines, policy issuances and actions
with team participation by other
components of ADD, ACF, HHS and
other government agencies to fulfill the
mission and goals of the DD Act, as
amended. The Office ensures the
dissemination of grantee results,
including project results and
information produced by ADD grantees,
by coordinating with the Office of
Innovation and the Office of the
Commissioner for information sharing.

The Office of Program Support
manages cross-cutting initiatives with
other components of ADD, ACF, HHS
and other government agencies to
promote and integrate the grant
programs into cross-agency and cross-
disability efforts.

C. The Office of Innovation is
responsible for the coordination,
oversight, management and evaluation
of the Projects of National Significance,
Family Support, and the Direct Support
Workers grant programs as authorized
by the Developmental Disabilities
Assistance and Bill of Rights Act (DD
Act). The Office is responsible for the
development of procedures that ensure
compliance with the DD Act and that
improve the outcomes of the programs,
grants and contracts in increasing the
independence, productivity and
community inclusion of persons with
developmental disabilities. The Office
also ensures the dissemination of
project results and information
produced by ADD grantees.

The Office of Innovation also
administers two formula grants under
the Help America Vote Act (State and
Local Grants for Election Assistance for
Individuals with Disabilities and Grants
to Protection and Advocacy Systems)
that improve accessibility for
individuals with the full range of
disabilities, including the blind and
visually impaired, to polling places,
including the path of travel, entrances,
exits and voting facilities. The Office
also administers a training and technical
assistance grant program under the Help
America Vote Act that provides
technical assistance to Protection and
Advocacy Systems in their mission to



Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/ Notices

63187

promote the full participation in the
electoral process for individuals with
the full range of disabilities, including
registering to vote, casting vote, and
accessing polling places.

The Office of Innovation originates
and manages cross-cutting research,
demonstration and evaluation initiatives
with other components of ADD, ACF,
HHS and other government agencies.
The Office also coordinates information
sharing and other activities related to
national Developmental Disability
program trends with other ACF
programs and HHS agencies and
studies, reviews and analyzes other
federal programs providing services
applicable to persons with
developmental disabilities for the
purpose of integrating and coordinating
program efforts.

Dated: October 6, 2010.
David A. Hansell,

Acting Assistant Secretary for Children and
Families.

[FR Doc. 2010-25919 Filed 10-13-10; 8:45 am]
BILLING CODE 4184-38-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration on Aging

Agency Information Collection
Activities: Submission for OMB Review
Comment Request: Supplemental
Form to the Financial Status Report for
All AoA Title Ill Grantees

AGENCY: Administration on Aging, HHS.
ACTION: Notice.

SUMMARY: The Administration on Aging
(AoA) is announcing that the proposed
collection of information listed below
has been submitted to the Office of
Management and Budget (OMB) for
review and clearance under the
Paperwork Reduction Act of 1995.
DATES: Submit written comments on the
collection of information by November
15, 2010.

ADDRESSES: Submit written comments
on the collection of information by fax

202-395-6974 to the OMB Desk officer
for AoA, Office of Information and
Regulatory Affairs, OMB.

FOR FURTHER INFORMATION CONTACT:
Heather Wiley, 202-357-3437.
SUPPLEMENTARY INFORMATION: In
compliance with 44 U.S.C. 3507, AoA
has submitted the following proposed
collection of information to OMB for
review and clearance. The
Supplemental form to the Financial
Status Report for all AoA Title III
Grantees provides an understanding of
how projects funded by the Older
Americans Act are being administered
by grantees, in conformance with
legislative requirements, pertinent
Federal regulations and other applicable
instructions and guidelines issues by
the Administration on Aging (AoA). A
template may be found on the AoA Web
site at http://www.aoa.gov/AoARoot/
Grants/Reporting Requirements/
Formula_269.aspx. This information
will be used for Federal oversight of
Title III Projects. AoA estimates the
burden of this collection of information
as follows: 56 State Agencies on Aging
respond semiannually, which should be
an average burden of 1 hour per State
agency per submission for a total of 112
hours.

Dated: October 7, 2010.
Kathy Greenlee,
Assistant Secretary for Aging.
[FR Doc. 2010-25826 Filed 10-13-10; 8:45 am]
BILLING CODE 4154-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

Agency Information Collection
Activities: Proposed Collection:
Comment Request

In compliance with the requirement
for opportunity for public comment on
proposed data collection projects under
the Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35), the Health
Resources and Services Administration

(HRSA) publishes periodic summaries
of proposed projects being developed
for submission to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995.
To request more information on the
proposed project or to obtain a copy of
the data collection plans and draft
instruments, email paperwork@hrsa.gov
or call the HRSA Reports Clearance
Officer at (301) 443—-1129.

Comments are invited on: (a) The
proposed collection of information for
the proper performance of the functions
of the agency; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Proposed Project: Data System for
Organ Procurement and
Transplantation Network (42 CFR Part
121, OMB No. 0915-0184): Extension

The operation of the Organ
Procurement and Transplantation
Network (OPTN) necessitates certain
recordkeeping and reporting
requirements in order to perform the
functions related to organ
transplantation under contract to the
Department of Health and Human
Services (HHS). This is a request for an
extension of the current recordkeeping
and reporting requirements associated
with the OPTN. These data will be used
by HRSA in monitoring the contracts for
the OPTN and the Scientific Registry of
Transplant Recipients (SRTR) and in
carrying out other statutory
responsibilities. Information is needed
to match donor organs with recipients,
to monitor compliance of member
organizations with OPTN rules and
requirements, to ensure that all
qualified entities are accepted for
membership in the OPTN, and to ensure
patient safety.

ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN

dumoerof | Fesporsesper | sl | ouwsper | Total buden
121.3(b)(2) OPTN membership and application re-

(o [U L1 (=14 T=T o TSR 40 120 15 1, 800
121.3(b)(4) Appeal for OPTN membership ..... 2 1 2 3 6
121.6(c) (Reporting) Submitting criteria for organ ac-

CEPLANCE ..ottt 900 1 900 0.5 450
121.6(c) (Disclosure) Sending criteria to OPOs . 900 1 900 0.5 450
121.7(b)(4) Reasons for Refusal .........cccccueeeeee. 900 38 34,200 0.5 17,100
121.7(e) Transplant to prevent organ wastage ............. 260 1.5 390 0.5 195


http://www.aoa.gov/AoARoot/Grants/Reporting_Requirements/Formula_269.aspx
http://www.aoa.gov/AoARoot/Grants/Reporting_Requirements/Formula_269.aspx
http://www.aoa.gov/AoARoot/Grants/Reporting_Requirements/Formula_269.aspx
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ESTIMATED ANNUAL REPORTING AND RECORDKEEPING BURDEN—Continued

: L Number of Responses per Total Hours per Total burden
Section and activity respondents respondent responses response hours
121.9(b) Designated Transplant Program Require-
MENES .. 10 1 10 5.0 50
121.9(d) Appeal for designation ..........ccccceeveievrieeneens 2 1 2 6 12
TOtAl e 3,014 | i, 36,524 | oo 20,063

E-mail comments to
paperwork@hrsa.gov or mail the HRSA
Reports Clearance Officer, Room 10-33,
Parklawn Building, 5600 Fishers Lane,
Rockville, MD 20857. Written comments
should be received within 60 days of
this notice.

Dated: October 7, 2010.

Wendy Ponton,

Director, Office of Management.

[FR Doc. 201025843 Filed 10-13-10; 8:45 am]
BILLING CODE 4165-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Resources and Services
Administration

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

Periodically, the Health Resources
and Services Administration (HRSA)
publishes abstracts of information
collection requests under review by the
Office of Management and Budget
(OMB), in compliance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35). To request a copy of
the clearance requests submitted to

OMB for review, e-mail
paperwork@hrsa.gov or call the HRSA
Reports Clearance Office at (301) 443—
1129.

The following request has been
submitted to the Office of Management
and Budget for review under the
Paperwork Reduction Act of 1995:

Proposed Project Title: Evaluation of
the National Healthy Start Program—
[NEW]

Background: The National Healthy
Start Program, funded through the
Health Resources and Services
Administration’s (HRSA) Maternal and
Child Health Bureau (MCHB), was
developed in 1991 with the goal of
reducing infant mortality disparities in
high-risk populations through
community-based interventions. The
program originally began as a five-year
demonstration project within 15
communities that had infant mortality
rates 1.5 to 2.5 times above the national
average.

The National Healthy Start Program
has since expanded in size and mission
to include 102 grantees across the
nation, emphasizing a community-
based, culturally competent approach to
the delivery of care for women and their

babies. MCHB seeks to conduct a cross-
site evaluation of all Healthy Start
grantees to document the
accomplishments made by the National
Healthy Start Program.

Purpose: The purpose of the survey is
to collect consistent data on the services
and activities of all 102 Healthy Start
grantees. The data collected though this
survey will be used to:

¢ Evaluate the grantees’ performance
and progress toward achieving short-
term and long-term goals;

e Evaluate the relationship of
performance and progress to
implementation features of Healthy
Start Program components;

e Assist MCHB in determining on a
national level where technical
assistance may be needed to improve
program performance, set future
priorities for program activities, and
contribute to the overall strategic
planning activities of MCHB; and

¢ Provide foundation data for future
measurement of the initiative’s long-
term impact.

Respondents: The project directors of
Healthy Start grants funded by HRSA
will be the respondents for this data
collection activity. The estimated
response burden is as follows:

No. of Responses Total Average Total burden
respondents per responses hours per hours
P respondent P respondent
Healthy Start Grantee Web Survey .........ccccevvneeieneeinens 102 1 102 4.0 408
TOtAl et 102 1 102 4.0 408

Written comments and
recommendations concerning the
proposed information collection should
be sent within 30 days of this notice to
the desk officer for HRSA, either by
email to
OIRA_submission@omb.eop.gov or by
fax to 202—395-6974. Please direct all
correspondence to the “attention of the
desk officer for HRSA.”

Dated: October 7, 2010.
Wendy Ponton,
Director, Office of Management.
[FR Doc. 201025841 Filed 10-13-10; 8:45 am]
BILLING CODE 4165-15-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. FDA-2010-D-0500]

Draft Guidance for Industry: Early
Clinical Trials With Live Biotherapeutic
Products: Chemistry, Manufacturing,
and Control Information; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.
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SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of a draft document entitled
“Guidance for Industry: Early Clinical
Trials with Live Biotherapeutic
Products: Chemistry, Manufacturing,
and Control Information” dated
September 2010. The draft guidance
provides investigational new drug
application (IND) sponsors with
recommendations on the submission of
INDs for early clinical trials with live
biotherapeutic products (LBPs).

DATES: Although you can comment on
any guidance at any time (21 CFR
10.115(g)(5)), to ensure that the agency
considers your comments on this draft
guidance before it begins work on the
final version of the guidance, submit
either electronic or written comments
on the draft guidance by December 13,
2010.

ADDRESSES: Submit written requests for
single copies of the draft guidance to the
Office of Communication, Outreach and
Development (HFM—40), Center for
Biologics Evaluation and Research
(CBER), Food and Drug Administration,
1401 Rockville Pike, suite 200N,
Rockville, MD 20852—-1448. Send one
self-addressed adhesive label to assist
the office in processing your requests.
The draft guidance may also be obtained
by mail by calling CBER at 1-800-835—
4709 or 301-827-1800. See the
SUPPLEMENTARY INFORMATION section for
electronic access to the draft guidance
document.

Submit electronic comments on the
draft guidance to http://
www.regulations.gov. Submit written
comments to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Benjamin A. Chacko, Center for
Biologics Evaluation and Research
(HFM-17), Food and Drug
Administration, 1401 Rockville Pike,
suite 200N, Rockville, MD 20852-1448,
301-827-6210.

SUPPLEMENTARY INFORMATION:

I. Background

FDA is announcing the availability of
a draft document entitled “Guidance for
Industry: Early Clinical Trials with Live
Biotherapeutic Products: Chemistry,
Manufacturing, and Control
Information” dated September 2010. The
draft guidance provides IND sponsors
with recommendations on the
submission of INDs for early clinical
trials with LBPs.

Regulations in part 312 (21 CFR part
312) require sponsors who wish to study
LBPs in humans to submit an IND to

FDA, unless the sponsor falls into one
of the exemptions for clinical
investigations found under § 312.2(b).
The general principles underlying the
IND submission and the general
requirements for an IND’s content and
format are contained in §§312.22 and
312.23, respectively. This draft guidance
focuses on the chemistry,
manufacturing, and control information
that should be provided in an IND in
order to meet the requirements under

§ 312.23 for early clinical trials
evaluating LBPs. This draft guidance is
applicable to all INDs of LBPs, whether
clinical trials are conducted
commercially, in an academic setting, or
otherwise (§312.2).

The draft guidance is being issued
consistent with FDA’s good guidance
practices regulation (21 CFR 10.115).
The draft guidance, when finalized, will
represent FDA’s current thinking on this
topic. It does not create or confer any
rights for or on any person and does not
operate to bind FDA or the public. An
alternative approach may be used if
such approach satisfies the requirement
of the applicable statutes and
regulations.

II. Paperwork Reduction Act of 1995

This draft guidance refers to
previously approved collections of
information found in FDA regulations.
The collections of information in 21
CFR part 312 have been approved under
the Office of Management and Budget
(OMB) control number 0910-0014.

III. Comments

The draft guidance is being
distributed for comment purposes only
and is not intended for implementation
at this time. Interested persons may
submit to the Division of Dockets
Management (see ADDRESSES) either
electronic or written comments
regarding this document. It is only
necessary to send one set of comments.
It is no longer necessary to send two
copies of mailed comments. Identify
comments with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

IV. Electronic Access

Persons with access to the Internet
may obtain the draft guidance at either
http://www.fda.gov/Biologics
BloodVaccines/GuidanceCompliance
Regulatorylnformation/Guidances/
default.htm or http://

www.regulations.gov.

Dated: October 7, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-25850 Filed 10-13-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2010-D-0503]

Draft Guidance for Industry on
Investigational New Drug
Applications—Determining Whether
Human Research Studies Can Be
Conducted Without an Investigational
New Drug Application; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of a draft guidance for
industry entitled “Investigational New
Drug Applications (INDs)—Determining
Whether Human Research Studies Can
Be Conducted Without an IND.” This
draft guidance is intended to assist
clinical investigators, sponsors, and
sponsor-investigators in determining
whether planned human research
studies must be conducted under an
investigational new drug application
(IND). The guidance describes the basic
criteria for when an IND is required,
describes specific situations in which an
IND is not required, and discusses a
range of issues that, in FDA’s
experience, have been the source of
confusion or misperceptions about the
application of the IND requirements.

DATES: Although you can comment on
any guidance at any time (see 21 CFR
10.115(g)(5)), to ensure that the agency
considers your comments on this draft
guidance before it begins work on the
final version of the guidance, submit
either electronic or written comments
on the draft guidance by January 12,
2011. Submit either electronic or
written comments concerning proposed
collection of information by December
13, 2010.

ADDRESSES: Submit written requests for
single copies of the draft guidance to the
Division of Drug Information, Center for
Drug Evaluation and Research, Food
and Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, Rm. 2201,
Silver Spring, MD 20993-0002, or the
Office of Communication, Outreach and
Development (HFM-40), Center for
Biologics Evaluation Research (CBER),
Food and Drug Administration, 1401


http://www.fda.gov/BiologicsBloodVaccines/GuidanceComplianceRegulatoryInformation/Guidances/default.htm
http://www.fda.gov/BiologicsBloodVaccines/GuidanceComplianceRegulatoryInformation/Guidances/default.htm
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Rockville Pike, Suite 200N, Rockville,
MD 20852-1448. The draft guidance
may also be obtained by mail by calling
CBER at 1-800-835-4709 or 301-827—
1800. Send one self-addressed adhesive
label to assist the office in processing
your requests. See the SUPPLEMENTARY
INFORMATION section for electronic
access to the draft guidance document.
Submit electronic comments on the
draft guidance to http://
www.regulations.gov. Submit written
comments to the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.
FOR FURTHER INFORMATION CONTACT:

Sandy Benton, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 22, rm. 4204,
Silver Spring, MD 20993-0002, 301—
796-1077, or

Stephen Ripley, Center for Biologics
Evaluation and Research (HFM-17),
1401 Rockville Pike, Suite 200N,
Rockville, MD 20852-1448, 301-827—
6210.

SUPPLEMENTARY INFORMATION:

I. Background

FDA is announcing the availability of
a draft guidance for industry entitled
“Investigational New Drug Applications
(INDs)—Determining Whether Human
Research Studies Can Be Conducted
Without an IND.” FDA receives frequent
inquiries from external constituents, in
particular the academic research
community (e.g., clinical investigators,
Institutional Review Boards (IRBs)) and
the pharmaceutical industry, concerning
whether various types of human
research studies can be conducted
without an IND. Because of the volume
and nature of the inquiries, this
guidance is intended to be a resource to
assist potential sponsors and clinical
investigators in determining whether an
IND should be submitted for their
planned research. Generally, clinical
investigations in which a drug is
administered to study subjects must be
conducted under an IND as required by
part 312 (21 CFR part 312). This
guidance explains the general
requirements for when an IND is
needed, describes the types of clinical
studies that are exempt by regulation
from the IND requirements, and
addresses a range of issues that
commonly arise in inquiries to FDA

concerning the application of the IND
requirements.

This draft guidance is being issued
consistent with FDA’s good guidance
practices regulation (21 CFR 10.115).
The draft guidance, when finalized, will
represent the agency’s current thinking
on determining whether human
research studies can be conducted
without an IND. It does not create or
confer any rights for or on any person
and does not operate to bind FDA or the
public. An alternative approach may be
used if such approach satisfies the
requirements of the applicable statutes
and regulations.

II. The Paperwork Reduction Act of
1995

Under the Paperwork Reduction Act
(the PRA) (44 U.S.C. 3501-3520),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct or sponsor.
“Collection of information” is defined in
44 U.S.C. 3502(3) and 5 CFR 1320.3(c)
and includes agency requests or
requirements that members of the public
submit reports, keep records, or provide
information to a third party. Section
3506(c)(2)(A) of the PRA (44 U.S.C.
3506(c)(2)(A)) requires Federal agencies
to provide a 60-day notice in the
Federal Register concerning each
proposed collection of information
before submitting the collection to OMB
for approval. To comply with this
requirement, FDA is publishing notice
of the proposed collection of
information set forth in this document.

With respect to the following
collection of information, FDA invites
comment on these topics: (1) Whether
the proposed collection of information
is necessary for the proper performance
of FDA’s functions, including whether
the information will have practical
utility; (2) the accuracy of FDA'’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection on respondents, including
through the use of automated collection
techniques, when appropriate, and other
forms of information technology.

Title: Draft Guidance for Industry on
Investigational New Drug Applications
(INDs)—Determining Whether Human

Research Studies Can Be Conducted
Without an IND.

Description: The draft guidance
would assist clinical investigators,
sponsors, and sponsor-investigators in
determining whether human research
studies must be conducted under an
IND as described in part 312,
Investigational New Drug Application.
The draft guidance describes the basic
criteria for when an IND is required,
specific situations in which an IND is
not required, and a range of issues that
have been the source of confusion or
misperceptions about the application of
the IND regulations. Section VIII of the
draft guidance, “Process for Addressing
Inquiries Concerning the Application of
the IND Requirements,” provides a
process for seeking advice from FDA
concerning the application of the IND
regulations to a planned clinical
investigation. Under § 312.2(e), FDA, on
request, will advise on the applicability
of part 312 to a planned clinical
investigation.

Part 312 contains an information
collection that has been approved by
OMB under OMB control number 0910-
0014, and this approval would extend to
the recommendations in the draft
guidance. However, requests for FDA
advice, under § 312.2(e), on the
application of the IND regulations to a
planned clinical investigation has not
been part of this approval by OMB.
Therefore, we are requesting OMB
approval of the information collection
in Section VIII of the draft guidance. As
indicated in table 1 of this document,
based on FDA’s experience with the
requests it has received for advice on
the application of the IND regulations to
planned clinical investigations, we
estimate that we will receive annually
approximately 45 formal inquiries as
described in Section VIII of the draft
guidance from approximately 20
sponsors and/or investigators, and
approximately 110 informal inquiries as
described in Section VIII from
approximately 40 sponsors and/or
investigators. We also estimate that it
will take approximately 8 hours to
prepare and submit each formal inquiry
and approximately 30 minutes to
prepare and submit each informal
inquiry.

FDA requests comments on this
analysis of information collection
burdens:
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TABLE 1—ESTIMATED ANNUAL REPORTING BURDEN 1
Number of
Number of Total annual Hours per

respondents rerser;%rgsn%segter responses response Total hours
Formal INQUIrY .....ccooooiiiiiiiic e 20 2.25 45 | 8 hours ........... 360
Informal INQUIrY ....cooviieiice e 40 2.75 110 | 30 minutes ..... 55
LI} - | O IR ERE O RTRRUU EERRRRRRRRRRRRN 415

1There are no capital costs or operating and maintenance costs associated with this collection of information.

III. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding the draft guidance,
including comments regarding proposed
collection of information. It is only
necessary to send one set of comments.
It is no longer necessary to send two
copies of any mailed comments. Identify
comments with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

IV. Electronic Access

Persons with access to the Internet
may obtain the document at either
http://www.fda.gov/Drugs/Guidance
ComplianceRegulatorylnformation/
Guidances/default.htm, http://
www.fda.gov/BiologicsBloodVaccines/
GuidanceComplianceRegulatory
Information/Guidances/default.htm, or
http://www.regulations.gov.

Dated: October 6, 2010.

Leslie Kux,

Acting Assistant Commissioner for Policy.
[FR Doc. 2010-25851 Filed 10-13-10; 8:45 am)]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Transportation Security Administration
[Docket No. TSA-2009-0018]

Intent To Request Renewal From OMB
of One Current Public Collection of
Information: Certified Cargo Screening
Program

AGENCY: Transportation Security
Administration, DHS.

ACTION: 60-Day notice.

SUMMARY: The Transportation Security
Administration (TSA) invites public
comment on one currently approved
Information Collection Request (ICR),
OMB control number 1652—-0053,
abstracted below that we will submit to
the Office of Management and Budget

(OMB) for renewal in compliance with
the Paperwork Reduction Act. The ICR
describes the nature of the information
collection and its expected burden. The
collections include: (1) Applications
from entities that wish to become
Certified Cargo Screening Facilities
(CCSF) or operate as a TSA-approved
validation firm; (2) personal information
to allow TSA to conduct security threat
assessments on key individuals
employed by the CCSFs and validation
firms; (3) implementation of a standard
security program or submission of a
proposed modified security program; (4)
information on the amount of cargo
screened; (5) recordkeeping
requirements for CCSFs and validation
firms; and (6) submission of validation
reports to TSA. TSA is seeking the
renewal of the ICR for the continuation
of the program in order to secure
passenger aircraft carrying cargo by the
deadlines set out in the Implementing
Recommendations of the 9/11
Commission Act of 2007.

DATES: Send your comments by
December 13, 2010.

ADDRESSES: Comments may be e-mailed
to TSAPRA@dhs.gov or delivered to the
TSA Paperwork Reduction Act (PRA)
Officer, Office of Information
Technology (OIT), TSA—40,
Transportation Security Administration,
601 South 12th Street, Arlington, VA
20598-6040.

FOR FURTHER INFORMATION CONTACT:
Please email TSA.PRA@dhs.gov with
questions or comments.
SUPPLEMENTARY INFORMATION:

Comments Invited

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid OMB control
number. The ICR documentation is
available at http://www.reginfo.gov.
Therefore, in preparation for OMB
review and approval of the following
information collection, TSA is soliciting
comments to—

(1) Evaluate whether the proposed
information requirement is necessary for

the proper performance of the functions
of the agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including using
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Information Collection Requirement

OMB Control Number 1652-0053,
Certified Cargo Screening Program, 49
CFR Parts 1515, 1520, 1522, 1540, 1544,
1546, 1548, and 1549

TSA is seeking renewal of an expiring
collection of information. Section 1602
of the Implementing Recommendations
of the 9/11 Commission Act of 2007
(Pub. L. 110-53, 121 Stat. 266, 278,
August 3, 2007) requires the
development of a system to screen 50
percent of the cargo transported on a
passenger aircraft by February 2009, and
to screen 100 percent of such cargo by
August 2010. In September 2009, TSA
issued an interim final rule (IFR)
amending 49 CFR to implement this
statutory requirement. See 74 FR 47672
(September 16, 2009). TSA received
approval from OMB for the collections
of information contained in the IFR.
TSA now seeks to extend this approval
from OMB. Accordingly, TSA must
proceed with this ICR for this program
in order to continue to meet the
Congressional mandate. The ICR will
allow TSA to collect several categories
of information as explained below.

Data Collection

TSA certifies qualified facilities as
CCSFs. Companies seeking to become
CCSFs are required to submit an
application to TSA at least 90 days
before the intended date of operation.
All CCSF applicants submit
applications and related information
either electronically through email or
through the online Air Cargo Document


http://www.fda.gov/Drugs/GuidanceComplianceRegulatoryInformation/Guidances/default.htm
http://www.fda.gov/Drugs/GuidanceComplianceRegulatoryInformation/Guidances/default.htm
http://www.fda.gov/Drugs/GuidanceComplianceRegulatoryInformation/Guidances/default.htm
http://www.regulations.gov
http://www.reginfo.gov
mailto:TSA.PRA@dhs.gov
mailto:TSAPRA@dhs.gov
http://www.fda.gov/BiologicsBloodVaccines/GuidanceComplianceRegulatoryInformation/Guidances/default.htm
http://www.fda.gov/BiologicsBloodVaccines/GuidanceComplianceRegulatoryInformation/Guidances/default.htm
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Management System. TSA also accepts
applications by postal mail. Once TSA
approves the application, TSA allows
the regulated entity to operate as a CCSF
in accordance with a TSA-approved
security program. Prior to certification,
the CCSF must also submit to an
assessment by a TSA-approved validator
or TSA.

TSA also requires CCSFs and
validation firms to accept and
implement a standard security program
provided by TSA or to submit a
proposed modified security program to
the designated TSA official for approval.

TSA requires CCSF applicants to
ensure that individuals performing
screening and related functions under
the IFR have successfully completed a
security threat assessment (STA)
conducted by TSA. In addition, Security
Coordinators and their alternates for
CCSFs must undergo STAs. CCSFs must
submit personally identifiable
information on these individuals to TSA
so that TSA can conduct an STA.

CCSF facilities must provide
information on the amount of cargo
screened and other cargo screening
metrics at an approved facility. CCSFs
must also maintain screening, training,
and other security-related records of
compliance with the IFR and make them
available for TSA inspection.

A firm interested in operating as a
TSA-approved validation firm must also
apply for TSA approval. Thus, this ICR
also covers the following additional
collections for validation firms: (1)
Applications from entities seeking to
become TSA-approved validation firms;
(2) personal information so individuals
performing, assisting or supervising
validation assessments, and security
coordinators can undergo STAs; (3)
implementation of a standard security
program provided by TSA or
submission of a proposed modified
security program; (4) recordkeeping
requirements, including that validation
firms maintain assessment reports; and
(5) submission of validation reports
conducted by validators in TSA-
approved validation firms to TSA.

The forms used for this collection of
information include the CCSF Facility
Profile Application (TSA Form 419B),
CCSF Principal Attestation (TSA Form
419D), Security Profile (TSA Form
419E), Security Threat Assessment
Application (TSA Form 419F), TSA
Approved Validation Firms Application
(TSA Form 419G), Aviation Security
Known Shipper Verification (TSA Form
419H), and the Cargo Reporting
Template.

Estimated Burden Hours

As noted above, TSA has identified
several separate information collections
under this ICR. These collections will
affect an estimated total of 16,989
unique respondents, including the CCSP
pilot respondents, over the three years
of the PRA analysis. Collectively, these
information collections represent an
estimated average of 723,312 responses
annually, for an average annual hour
burden of 718,255 hours.

1. CCSF Application. TSA estimates
that it will receive 22,541 applications
in 3 years, for an average of 7,514
applications annually and that these
applications will require an average of
2 hours each to complete, resulting in
an annual burden of 15,028 hours (7,514
X 2).

2. Validation Firm Applications. TSA
estimates that it will receive 83
applications in 3 years, for an average of
28 applications annually. Each
application will require an average of 30
minutes to complete, resulting in an
annual burden of 14 hours (28 x 0.5) on
the validation firms.

3. STA Applications. All CCSP
participants subject to 49 CFR parts
1544, 1546, 1548, and 1549, as well as
TSA-approved validation firms, will be
required to have certain employees
undergo security threat assessments
(STAs). TSA estimates it will receive a
total of 937,300 applications in 3 years,
for an average of 312,433 applications
annually. STA application requirements
result in an annual burden of
approximately 78,108 (312,433 x 0.25).

4. Security Programs. TSA estimates
that a total 16,989 CCSF's and validation
firms will be required to maintain and
update their security programs. Each
firm will devote approximately 4 hours
each annually, beginning in the second
year, updating their security programs.
TSA estimates 31,589 security program
updates in the first three years for an
average of 10,530 updates per year. The
annual hour burden is 42,119 (10,530 x
4).
5. Recordkeeping requirements. All
CCSF's and validation firms, or 16,989,
will be required to maintain records of
compliance with the IFR. TSA estimates
a time burden of approximately five
minutes annually per employee who is
required to have an STAto file training
records and other records of
compliance. This includes validation
firm filings of validation assessment
reports, resulting in a total of 937,300
record updates in the first three years
for an average of 312,433 record updates
per year. TSA estimates an annual
burden of approximately 25,932 hours
(312,433 x 0.083).

6. Validation Assessment Reports.
TSA estimates it will take individual
validators four hours to write up a
validation report. In addition, TSA
estimated this will result in 5,635
validations being completed annually,
resulting in an annual burden of 22,541
hours (5.635 x 4).

7. Cargo Reporting. TSA estimates
that all CCSFs will complete monthly
cargo volume reports at an estimated
time of one hour per week. The average
annual responses, based on one
response per firm per month, are 67,624
(5,635 x 12). The estimated annual
burden is 293,037 hours (5,646 x 52).

Issued in Arlington, Virginia, on October 7,
2010.

Joanna Johnson,

TSA Paperwork Reduction Act Officer, Office
of Information Technology.

[FR Doc. 2010-25802 Filed 10-13-10; 8:45 am]
BILLING CODE 9110-05-P

DEPARTMENT OF HOMELAND
SECURITY

Transportation Security Administration

[Docket No. TSA-2004-19515]

Intent To Request Renewal From OMB
of One Current Public Collection of
Information: Air Cargo Security
Requirements

AGENCY: Transportation Security
Administration, DHS.

ACTION: 60-day notice.

SUMMARY: The Transportation Security
Administration (TSA) invites public
comment on one currently approved
Information Collection Request (ICR),
OMB control number 1652-0040,
abstracted below that we will submit to
the Office of Management and Budget
(OMB) for renewal in compliance with
the Paperwork Reduction Act. The ICR
describes the nature of the information
collection and its expected burden. The
collections of information that make up
this ICR involve five broad categories
affecting airports, passenger aircraft
operators, foreign air carriers, indirect
air carriers operating under a security
program, and all-cargo carriers: Security
programs, security threat assessments
(STA), known shipper data via the
Known Shipper Management System
(KSMS), cargo screening reporting, and
evidence of compliance recordkeeping.
TSA seeks continued OMB approval in
order to secure passenger aircraft
carrying cargo as authorized in the
Aviation and Transportation Security
Act.
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DATES: Send your comments by
December 13, 2010.

ADDRESSES: Comments may be e-mailed
to TSAPRA@dhs.gov or delivered to the
TSA Paperwork Reduction Act (PRA)
Officer, Office of Information
Technology (OIT), TSA-40,
Transportation Security Administration,
601 South 12th Street, Arlington, VA
20598-6040.

FOR FURTHER INFORMATION: Please e-mail
TSA.PRA@dhs.gov with questions or
comments.

SUPPLEMENTARY INFORMATION:
Comments Invited

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid OMB control
number. The ICR documentation is
available at http://www.reginfo.gov.
Therefore, in preparation for OMB
review and approval of the following
information collection, TSA is soliciting
comments to—

(1) Evaluate whether the proposed
information requirement is necessary for
the proper performance of the functions
of the agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including using
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Information Collection Requirement

OMB Control Number 1652-0040 Air
Cargo Security requirements, 49 CFR
parts 1540, 1542, 1544, 1546, and 1548.
TSA is seeking renewal of an expiring
collection of information. Congress set
forth in the Aviation and Transportation
Security Act (ATSA), Public Law 107—
71, two specific requirements for TSA in
the area of air cargo security: (1) To
provide for screening of all property,
including U.S. mail, cargo, carry-on and
checked baggage, and other articles, that
will be carried aboard a passenger
aircraft; and (2) to establish a system to
screen, inspect, report, or otherwise
ensure the security of all cargo that is to
be transported in all-cargo aircraft as
soon as practicable. In the Implementing
Recommendations of the 9/11
Commission Act of 2007, Public Law
110-53, Congress requires that 50

percent of cargo transported on
passenger aircraft be screened by
February 2009, and 100 percent of such
cargo be screened by August 2010.
Collection of information associated
with the 9/11 Act requirements fall
under OMB control number 1652-0053.

While aviation security requirements
have greatly reduced the vulnerability of
the air cargo system, TSA, in
cooperation with industry stakeholders,
identified additional gaps in the existing
cargo security requirements that must be
filled to reduce the likelihood of cargo
tampering or unauthorized access to the
aircraft with malicious intent. TSA must
proceed with this ICR for this program
in order to meet the Congressional
mandates and current regulations (49
CFR 1542.209, 1544.205, 1546.205, and
part 1548) that enable them to accept,
screen, and transport air cargo. The
uninterrupted collection of this
information will allow TSA to continue
to ensure implementation of these vital
security measures for the protection of
the traveling public.

Data Collection

This information collection requires
the “regulated entities,” which may
include passenger and all-cargo aircraft
operators, foreign air carriers, and
indirect air carriers (IACs), to
implement a standard security program
or to submit modifications to TSA for
approval, and update such programs as
necessary. The regulated entities must
also collect personal information and
submit such information to TSA so that
TSA may conduct security threat
assessments (STA) on individuals with
unescorted access to cargo. This
includes each individual who is a
general partner, officer or director of an
IAC or an applicant to be an IAC, and
certain owners of an IAC or an applicant
to be an IAGC; and any individual who
has responsibility for screening cargo
under 49 CFR parts 1544, 1546, or 1548.
Aircraft operators and foreign air
carriers must report the volume of
accepted and screened cargo transported
on passenger aircraft. Further, TSA will
collect identifying information for both
companies and individuals whom
aircraft operators, foreign air carriers,
and IACs have qualified to ship cargo on
passenger aircraft, also referred to as
“known shippers.” This information is
primarily collected electronically via
the Known Shipper Management
System (KSMS). Whenever the
information cannot be entered on
KSMS, the regulated entity must
conduct a physical visit of the shipper
using the Aviation Security Known
Shipper Verification Form and
subsequently enter that information into

KSMS. These regulated entities must
also maintain records including records
pertaining to security programs,
training, and compliance. The forms
used in this collection of information
include the Aviation Security Known
Shipper Verification Form, Cargo
Reporting Template, and the Security
Threat Assessment Application.

Estimated Burden Hours

The hour burden associated with the
initial submission of security programs
is estimated by TSA to be 4 hours for
each of the 152 new aircraft operator,
foreign air carrier and IAC average
annual regulated entites for an average
annual hour burden of 606 hours.

The hour burden associated with the
security program updates is estimated
by TSA to be 4 hours for each of the
4,509 aircraft operators, foreign air
carriers, and IACs for an average annual
hour burden of 18,036 hours. TSA
estimates one percent of IACs (42) will
file an appeal at 5 hours per appeal for
an average annual hour burden of 210
hours.

For the STA requirement, based on a
15-minute estimate for each of the
average 40,003 annual responses, TSA
estimates that the average annual
burden will be 10,001 hours.

For the Known Shipper Management
System (KSMS), given that the IAC or
aircraft operator must input a name,
address, and telephone number, TSA
estimates it will take 2 minutes for the
792,000 electronic submissions for a
total annual burden of 26,400 hours.
Also for KSMS, TSA estimates it will
take one hour for the 8,000 manual
submissions for a total annual burden of
8,000 hours.

TSA estimates out of the 480 total
aircraft operators and foreign air carriers
impacted by TSA regulations, 135
aircraft operators and foreign air carriers
will submit cargo screening reporting
information because not all aircraft
operators and foreign air carriers
transport cargo. TSA estimates this will
take an estimated one hour per week (52
hours per year) for a total average
annual burden of 6,994 hours. For
recordkeeping, based on a 5-minute
estimate for each of the 40,003 average
annual responses, TSA estimates that
the total average annual burden will be
3,320 hours.

Issued in Arlington, Virginia, on October 7,
2010.

Joanna Johnson,

TSA Paperwork Reduction Act Officer, Office
of Information Technology.

[FR Doc. 2010-25803 Filed 10-13-10; 8:45 am]
BILLING CODE 9110-05-P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-5382—-N-15]

Notice of Proposed Information
Collection for Public Comment on the
Follow-Up Survey and Data Collection
Guide for the Evaluation of the Rapid
Re-Housing for Homeless Families
Demonstration Program

AGENCY: Office of Policy Development

and Research, HUD.

ACTION: Notice of proposed information
collection.

SUMMARY: The proposed information
collection requirement described below
will be submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13 (44 U.S.C. 3506(c)(2)(A)). The
Department is soliciting public
comments on the subject proposal.
DATES: Comments Due Date: December
13, 2010.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments should refer to
the proposal by name and/or OMB
Control Number and should be sent to:
Reports Liaison Officer, Office of Policy
Development and Research, Department
ofHousing and Urban Development, 451
7th Street, SW., Room 8234,
Washington, DC 20410.

FOR FURTHER INFORMATION CONTACT:
Anne Fletcher at (202) 402—4347 (this is

not a toll-free number). Copies of the
proposed forms and other available
documents submitted to OMB may be
obtained from Ms. Fletcher.

SUPPLEMENTARY INFORMATION: The
Department will submit the proposed
information collection to OMB for
review, as required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35, as amended).

This Notice is soliciting comments
from members of the public and affected
agencies concerning the proposed
collection of information to: (1) Evaluate
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) Evaluate the accuracy of the agency’s
estimate of the burden of the proposed
collection of information; (3) Enhance
the quality, utility, and clarity of the
information to be collected; and
(4) Minimize the burden of the
collection of information on those who
are to respond; including through the
use of appropriate automated collection
techniques or other forms of information
technology that will reduce burden,
(e.g., permitting electronic submission
of responses).

This Notice also lists the following
information:

Title of Proposal: Evaluation of the
Rapid Re-housing for Homeless Families
Demonstration Program.

OMB Control Number: XXXX—
pending.

Description of the need for the
information and proposed use: The
Participation Agreement (for the
collection of informed consent and
contact information), the 6-month
Tracking Letter, and the Participant
Follow-up Survey Instruments are all
necessary to conduct the evaluation of
the Rapid Re-Housing for Families
Demonstration Program.

The FY 2008 budget for the U.S.
Department of Housing and Urban
Development (H.R. 2764) included a
$25 million set-aside to implement a
Rapid Re-housing for Families
Demonstration (RRHD) Program
“expressly for the purposes of providing
housing and services to homeless
families.” Also included in the
legislation was a requirement that there
be an evaluation of the demonstration
program “in order to evaluate the
effectiveness of the rapid re-housing
approach in addressing the needs of
homeless families.” These instruments
establish the research foundation on
which the Department can meet that
direction. They will permit the research
team to identify a cohort of RRHD
program participants and to track and
measure the outcomes of participants 12
months after program completion.

Members of affected public:
Households.

Estimation of the total number of
hours needed to prepare the information
collection including number of
respondents, frequency of response, and
hours of response:

ESTIMATED RESPONDENT BURDEN HOURS AND COSTS

Average time
to complete
Number of e Total burden
Form Respondent sample (minimum, Frequency
respondents maximum} (hours)
in minutes
Contact Information All enrolled families (N=1,200) ......... 1,200 5 (3-7) 1 100
Tracking Information ... All enrolled families (N=1,200) ......... 1,200 2 (1-8) 1 40
Follow-up Survey .......cccccecveneveieens All enrolled families (N=1,200) ......... 1,200 25 (20-30) 1 500
Total BUrden HOUIS ......coiiiiiiies | it ssreeesireeesines | eeesineeessneesssneens | sareeessneessnneennes | seeesssreesssnneessnnes 640

Respondent’s obligation: Voluntary.
Status of the proposed information
collection: Pending OMB approval.

Authority: Title 13 U.S.C. Section 9(a),
and Title 12, U.S.C., Section 1701z-1 et seq.
Dated: October 8, 2010.
Raphael W. Bostic,

Assistant Secretary for Policy Development
and Research.

[FR Doc. 2010-25903 Filed 10-13-10; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-5377-N-04]

Notice of Proposed Information
Collection Comment Request Housing
Trust Fund

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
will be submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

DATES: Comments Due Date: December
13, 2010.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments should refer to
the proposal by name and/or OMB
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Control Number and should be sent to:
Colette Pollard, Departmental
Paperwork Reduction Act Compliance
Officer, Department of Housing and
Urban Development, 451 7th Street,
SW., Washington, DC 20410; e-mail
colette.pollard@hud.gov or telephone
(202) 402-3400.

FOR FURTHER INFORMATION CONTACT:
Marcia Sigal, Director, Program Policy
Division, Office of Affordable Housing
Programs, Department of Housing and
Urban Development, 451 7th Street,
SW., Washington, DC 20410, telephone
(202) 708—2684 (this is not a toll free
number) for copies of the proposed
forms and other available information.
SUPPLEMENTARY INFORMATION: The
Department will submit the proposed
information collection to OMB for
review, as required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35, as amended).

This Notice is soliciting comments
from members of the public and affected
agencies concerning the proposed
collection of information to: (1) Evaluate
whether the proposed collection is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information; (3) enhance the quality,
utility, and clarity of the information to
be collected; and (4) minimize the
burden of the collection of information
on those who are to respond; including
the use of appropriate automated
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

This Notice also lists the following
information:

Title of Proposal: Housing Trust
Fund.

OMB Control Number, if applicable:
2506—Pending.

Description of the need for the
information and proposed use: Under
Section 1338 of the Federal Housing
Enterprises Financial Safety and
Soundness Act of Public Law 101-625
(104 Stat. 4079), Title II of the Cranston-
Gonzalez National Affordable Housing
Act of 1992 and by the Federal Housing
Finance Regulatory Reform Act of 2008,
as amended, established the Housing
Trust Fund (HTF) Program Rule. In
accordance with the statute the Act
requires a percentage of the unpaid
principal balance of total new business
for Freddie Mac and Fannie Mae to be
allocated as a dedicated source of
annual funding for the HTF, unless
allocations are suspended by the
Director of the Federal Housing Finance

Agency. HUD will allocate HTF funds
by formula to eligible states or state-
designated entities to increase and
preserve the supply of decent, safe,
sanitary, and affordable housing, with
primary attention to rental housing for
extremely low-income and very low-
income households. The amount of
funds available by the formula is the
balance remaining after providing for
other purposes authorized by Congress,
in accordance with the Act and
Appropriations. At least 80% of the
funds must be spent on rental housing
and no more than 10% may be spent to
assist first-time homebuyers. The
remaining 10% may be used for
administration. States may choose to
administer HTF funds directly or may
assign all or part of the funds to
subgrantees to administer its allocation,
such as a state housing finance agency
or units of local government. States may
use HTF funds for the production,
preservation, and rehabilitation of
affordable rental housing and affordable
housing for homeownership through the
acquisition, new construction,
reconstruction, or rehabilitation of non-
luxury affordable housing with suitable
amenities. States and/or designated
entities will ensure housing compliance
with title VI of the Civil Rights Act of
1964, the Fair Housing Act, Section 504
of the Rehabilitation Act of 1973,
Section 109 of Title I of the Housing and
Community Development Act of 1974,
HUD’s implementing regulations, and
promotion of greater choice of housing
opportunities.

Under the HTF Statute, HUD will
collect data and produce reports on the
Department and on HTF program
participants. Information on assisted
properties, as well as the owners or
tenants of the properties, is needed to
determine compliance with the
statutory requirements.

Agency form numbers, if applicable:
Form HUD-40101.

Members of affected public: State,
Local or Tribal Gov.

Estimation of the total number of
hours needed to prepare the information
collection including number of
respondents, frequency of response, and
hours of response:

Number of Respondents: 56.

Frequency of Responses: Annually.

Hours per Response: 2.19.

Estimated Total Number of Burden
Hours: 28,089.

Respondent’s Obligation to Respond:
Required to Obtain Benefits.

Status of the proposed information
collection: Pending OMB Approval.

Authority: The Paperwork Reduction Act
of 1995, 44 U.S.C., chapter 35, as amended.

Dated: July 30, 2010.
Jeanne Van Vlandren,

General Deputy Assistant Secretary for
Community Planning and Development
(Acting).

[FR Doc. 2010-25906 Filed 10-13-10; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-5415—-C-18]

Notice of Availability: Notice of
Funding Availability (NOFA) for HUD’s
Fiscal Year (FY) 2010 Healthy Homes
Production; Technical Correction

AGENCY: Office of the Chief of the
Human Capital Officer, HUD.

ACTION: Notice.

SUMMARY: HUD announces the
availability on its Web site of a technical
correction that corrects the form that is
to be used in responding to a rating
factor in the notice of funding
availability for the FY2010 Healthy
Homes Production Grant Program. The
technical correction, which provides
information regarding the application
process, funding criteria and eligibility
requirements, can be found using the
Department of Housing and Urban
Development agency link on the
Grants.gov/Find Web site at http.://
www.grants.gov/search/agency.do. A
link to Grants.gov is also available on
the HUD Web site at http://
www.hud.gov/offices/adm/grants/
fundsavail.cfm. The Catalogue of
Federal Domestic Assistance (CFDA)
number for the Healthy Homes
Production Grant Program is 14.913.
Applications must be submitted
electronically through Grants.gov.

FOR FURTHER INFORMATION CONTACT: For
information concerning the FY2010
Healthy Homes Production Grant
Program you may contact Michelle M.
Miller, Director, Programs Division,
Office of Healthy Homes and Lead
Hazard Control at (202) 402—-5769 (this
is not a toll-free number) or by e-mail at
Michelle. M.Miller@HUD.gov. Persons
with speech or hearing impairments
may access this telephone number via
TTY by calling the toll-free Federal
Relay Service during working hours at
800-877-8339.

Dated: October 8, 2010.
Barbara S. Dorf,

Director, Departmental Grants Management
and Oversight, Office of the Chief of the
Human Capital Officer.

[FR Doc. 2010-25909 Filed 10-13-10; 8:45 am]
BILLING CODE 4210-67-P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-5415—-N-15]

Notice of Availability: Notice of
Funding Availability (NOFA) for Fiscal
Year (FY) 2010 Family Unification
Program (FUP)

AGENCY: Office of the Chief of the
Human Capital Officer, HUD.

ACTION: Notice.

SUMMARY: HUD announces the
availability on its website of the
applicant information, submission
deadlines, funding criteria, and other
requirements for the FY2010 Family
Unification Program. This Notice of
Funding Availability (NOFA)
announces the availability of
approximately $15 million for new
incremental voucher assistance to
provide adequate housing as a means to
promote family unification through the
FUP. In accordance with the
Consolidated Appropriations Act 2010,
this funding must be provided to Public
Housing Agencies with demonstrated
experience and resources for supportive
services, as evidenced by the executed
Memorandum of Understanding (MOU)
with the Public Child Welfare Agency
(PCWA).

The notice providing information
regarding the application process,
funding criteria and eligibility
requirements can be found using the
Department of Housing and Urban
Development agency link on the
Grants.gov/Find Web site at http://
www.grants.gov/search/agency.do. A
link to Grants.gov is also available on
the HUD Web site at http://
www.hud.gov/offices/adm/grants/
fundsavail.cfm. The Catalogue of
Federal Domestic Assistance (CFDA)
number for the Family Unification
Program is 14.880. Applications must be
submitted electronically through
Grants.gov.

FOR FURTHER INFORMATION CONTACT:
Questions regarding specific program
requirements should be directed to
Amaris Rodriguez at (202) 708-0477 or
by e-mail at amaris.rodriguez@hud.gov.
Program staff will not be available to
provide guidance on how to prepare the
application. Questions regarding the
2010 General Section should be directed
to the Office of Grants Management and
Oversight at (202) 708-0667 or the
NOFA Information Center at 800-HUD-
8929 (toll free). Persons with hearing or
speech impairments may access these
numbers via TTY by calling the Federal
Information Relay Service at 800-877—
8339.

Dated: October 8, 2010.
Barbara S. Dorf,

Director, Office of Departmental Grants
Management and Oversight, Office of the
Chief of the Human Capital Officer.

[FR Doc. 2010-25907 Filed 10-13-10; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR 5451-N-01]

Notice of Web Availability and
Opportunity for Public Comment for
Revisions to the Section 8 Renewal
Policy Guide Book

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner.

ACTION: Notice.

SUMMARY: Through this notice, HUD
announces the availability on its Web
site of revisions to the Section 8
Renewal Policy Guide Book, which is
HUD’s comprehensive guidance for
renewing expiring Section 8 contracts.
In addition, HUD will be accepting and
considering comments from the public,
which should be submitted in
accordance with the instructions in the
ADDRESSES section of this notice. HUD
will publish the draft changes to the
Guide Book on its Web site, along with
a transmittal notice summarizing the
changes, at http://www.hud.gov/offices/
hsg/mfh/mfhsec8.cfm during the public
comment period.

Comment Due Date: November 15,
2010.

ADDRESSES: Interested persons are
invited to submit comments on this
interim rule to the Department of
Housing and Urban Development,
Attention: Section 8 Renewal Guide,
451 7th Street, SW., Room 6134,
Washington, DC 20410.
Communications must refer to the above
docket number and title. There are two
methods of submitting public
comments:

1. Submission of Comments by Mail.
Comments may be submitted by mail
posted by the due date to the
Regulations Division, Office of General
Counsel, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Room 10276, Washington, DC
20410-0500.

2. Submission of comments by e-mail.
Comments may be submitted by e-mail
to Section8RenewalGuide@hud.gov.

Facsimile (Fax) comments will not be
accepted. All comments must be
submitted by one of the two methods
stated above.

All communications must refer to the
above docket number and title.
Comments must specifically identify the
page and paragraph number to which
they refer.

FOR FURTHER INFORMATION CONTACT:
Kerry Mulholland, Office of Multifamily
Housing Development, Office of
Housing, Department of Housing and
Urban Development, 451 7th Street,
SW., Room 6128, Washington, DC
20410, telephone 202—-708-3000, Ext.
2649.

Dated: October 7, 2010.
Carol J. Galante,

Deputy Assistant Secretary for Multifamily
Housing Programs.

[FR Doc. 2010-25904 Filed 10-13-10; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

[FWS-R9-1A—2010-N226; 963001671
0000—P5]

Endangered Species; Receipt of
Applications for Permit

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of receipt of applications
for permit.

SUMMARY: We, the U.S. Fish and
Wildlife Service, invite the public to
comment on the following applications
to conduct certain activities with
endangered species. With some
exceptions, the Endangered Species Act
(ESA) prohibits activities with listed
species unless a Federal permit is issued
that allows such activities. The ESA
requires that we invite public comment
before issuing these permits.

DATES: We must receive comments or
requests for documents or comments on
or before November 15, 2010.
ADDRESSES: Brenda Tapia, Division of
Management Authority, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, Room 212, Arlington, VA 22203;
fax (703) 358—2280; or e-mail
DMAFR@fws.gov.

FOR FURTHER INFORMATION CONTACT:
Brenda Tapia, (703) 358-2104
(telephone); (703) 358—2280 (fax);
DMAFR@fws.gov (e-mail).
SUPPLEMENTARY INFORMATION:

1. Public Comment Procedures

A. How do I request copies of
applications or comment on submitted
applications?

Send your request for copies of
applications or comments and materials


http://www.hud.gov/offices/adm/grants/fundsavail.cfm
http://www.hud.gov/offices/adm/grants/fundsavail.cfm
http://www.hud.gov/offices/adm/grants/fundsavail.cfm
http://www.hud.gov/offices/hsg/mfh/mfhsec8.cfm
http://www.hud.gov/offices/hsg/mfh/mfhsec8.cfm
http://www.grants.gov/search/agency.do
http://www.grants.gov/search/agency.do
mailto:Section8RenewalGuide@hud.gov
mailto:amaris.rodriguez@hud.gov
mailto:DMAFR@fws.gov
mailto:DMAFR@fws.gov
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concerning any of the applications to
the contact listed under ADDRESSES.
Please include the Federal Register
notice publication date, the PRT-
number, and the name of the applicant
in your request or submission. We will
not consider requests or comments sent
to an e-mail or address not listed under
ADDRESSES. If you provide an e-mail
address in your request for copies of
applications, we will attempt to respond
to your request electronically.

Please make your requests or
comments as specific as possible. Please
confine your comments to issues for
which we seek comments in this notice,
and explain the basis for your
comments. Include sufficient
information with your comments to
allow us to authenticate any scientific or
commercial data you include.

The comments and recommendations
that will be most useful and likely to
influence agency decisions are:

(1) Those supported by quantitative
information or studies; and (2) Those
that include citations to, and analyses
of, the applicable laws and regulations.
We will not consider or include in our
administrative record comments we
receive after the close of the comment
period (see DATES) or comments
delivered to an address other than those
listed above (see ADDRESSES).

B. May I review comments submitted by
others?

Comments, including names and
street addresses of respondents, will be
available for public review at the
address listed under ADDRESSES. The
public may review documents and other
information applicants have sent in
support of the application unless our
allowing viewing would violate the
Privacy Act or Freedom of Information
Act. Before including your address,
phone number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

II. Background

To help us carry out our conservation
responsibilities for affected species, the
Endangered Species Act of 1973, section
10(a)(1)(A), as amended (16 U.S.C. 1531
et seq.), require that we invite public
comment before final action on these
permit applications.

III. Permit Applications
A. Endangered Species

Applicant: Stephen Dunbar, Loma Linda
University, Loma Linda, CA; PRT-
15386A

The applicant requests a permit to
import biological specimens from wild
sea turtles (Eretmochelys imbricata,
Chelonia mydas, and Lepidochelys
olivacea) from both coasts of Honduras
for the purpose of scientific research.
This notification covers activities to be
conducted by the applicant over a
1-year period.

Applicant: The Phoenix Zoo, Phoenix,
AZ; PRT-22630A

The applicant requests a permit to
import biological specimens from
captive-bred Arabian oryx (Oryx
leucoryx) from Jordan for the purpose of
scientific research. This notification
covers activities to be conducted over a
1-year period.

Applicant: Busch Gardens, Tampa, FL;
PRT-22130A

The Fish and Wildlife Service is
extending the comment period for this
application. A notice of receipt of this
application for a permit was published
in the Federal Register on October 7,
2010 (75 FR 62139). We are extending
the comment period because the
number of cheetah (Acinonyx jubatus) is
actually seven, not six.

Applicant: Hawthorn Corporation,
Grayslake, IL; PRT—058670, 068239,
068240, 13186A, 13187A, and 13188A

The applicant requests the re-issuance
of three permits and the issuance of
three new permits for the export/re-
export and re-import of tigers (Panthera
tigris) to worldwide locations for the
purpose of enhancement of the species.
The permit numbers and animals are
(058670, Xena; 068239, Sharm; 068240,
Jeeva; 13186A, Fatima; 13187A, SahiB2;
13188A, Mausumi]. This notification
covers activities to be conducted by the
applicant over a 3-year period and the
import of any potential progeny born
while overseas.

Applicant: Ronald Mika, Alpine, UT;
PRT-23733A

The applicant requests a permit to
import a sport-hunted trophy of one
male bontebok (Damaliscus pygargus
pygargus) culled from a captive herd
maintained under the management
program of the Republic of South Africa,
for the purpose of enhancement of the
survival of the species.

Dated: October 8, 2010.
Brenda Tapia,

Program Analyst/Data Administrator, Branch
of Permits, Division of Management
Authority.

[FR Doc. 2010-25856 Filed 10-13—-10; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
National Park Service

Fall 2010 Meeting of the National
Preservation Technology and Training
Board

AGENCY: National Park Service, U.S.
Department of the Interior.

ACTION: National Preservation
Technology and Training Board—
National Center for Preservation
Technology and Training: Meeting
Notice.

SUMMARY: Notice is hereby given in
accordance with the Federal Advisory
Committee Act (FACA) (5 U.S.C.
Appendix (1988)), that the National
Preservation Technology and Training
Board (NPTT Board) of the National
Center for Preservation Technology and
Training, National Park Service, will
meet on Tuesday and Wednesday,
October 26-27, 2010 in Austin, Texas.

The NPTT Board was established by
Congress to provide leadership, policy
advice, and professional oversight to the
National Genter for Preservation
Technology and Training (NCPTT) in
compliance with Section 404 of the
National Historic Preservation Act of
1966, as amended (16 U.S.C. 470x-2(e)).

The NPTT Board will meet at the
Embassy Suites Hotel Austin
Downtown/Town Lake at 300 South
Congress Avenue, Austin, TX 78704—
telephone (512) 469-9000. The meeting
will run from 9 a.m. to 5 p.m. on
October 26 and from 9 a.m. to 12 p.m.
on October 27.

The NPTT Board’s meeting agenda
will include: Review and comment on
NCPTT FY2010 accomplishments and
operational priorities for FY2011;
FY2011 National Center budget and
initiatives; the National Center’s
Sustainability and Preservation
initiative; “greening” of historic
buildings; funding for research; and
preservation training programs.

The NPTT Board meeting is open to
the public. Facilities and space for
accommodating members of the public
are limited; however, guests will be
accommodated on a first-come, first-
served basis. Any member of the public
may file a written statement concerning
any of the matters to be discussed by the
NPTT Board.
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DATES: The meeting dates are: October
26, 2010, 9 a.m. to 5 p.m. and October
27,2010, 9 am. to 12 p.m., Austin, TX.

ADDRESSES: The meeting location is:
Suites Hotel Austin Downtown/Town
Lake at 300 South Congress Avenue,
Austin, TX 78704.

SUPPLEMENTARY INFORMATION: Anyone
interested may request more
information concerning this meeting
from, or submit written statements to:
Mr. Kirk A. Cordell, Executive Director,
National Center for Preservation
Technology and Training, National Park
Service, U.S. Department of the Interior,
645 University Parkway, Natchitoches,
LA 71457—telephone (318) 356—7444.
In addition to U.S. Mail or commercial
delivery, written comments may be sent
by fax to Mr. Cordell at (318) 356—-9119.
Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Minutes of the meeting will be
available for public inspection no later
than 90 days after the meeting at the
office of the Executive Director,
National Center for Preservation
Technology and Training, National Park
Service, U.S. Department of the Interior,
645 University Parkway, Natchitoches,
LA 71457—telephone (318) 356—7444.

Dated: September 14, 2010.
Kirk A. Cordell,

Executive Director, National Center for
Preservation Technology and Training,
National Park Service.

[FR Doc. 2010-25831 Filed 10-13-10; 8:45 am]
BILLING CODE 4312-52-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[CACA-48668, 49502, 49503, 49504;
L51010000 FX0000 LVRWB09B2400
LLCAD09000]

Notice of Availability of the Record of
Decision for the lvanpah Solar Electric
Generating System Project and
Approved Plan Amendment to the
California Desert Conservation Area
Plan, San Bernardino County, CA

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of availability.

SUMMARY: The Bureau of Land
Management (BLM) announces the
availability of the Record of Decision
(ROD)/Approved Plan Amendment (PA)
to the California Desert Conservation
Area (CDCA) Plan for the Ivanpah Solar
Electric Generating System (ISEGS)
Project located in San Bernardino
County, California. The Secretary of the
Interior signed the ROD on October 7,
2010 which constitutes the final
decision of the Department. The ROD/
Approved PA are effective immediately.

ADDRESSES: Copies of the ROD/
Approved PA have been sent to affected
Federal, state, and local government
agencies and to other stakeholders and
are available upon request at the BLM’s
Needles Field Office, 1303 South
Highway 95, Needles, California 92363
or via the Internet at: http://
www.blm.gov/ca/st/en/fo/needles/
nefo_nepa.html.

FOR FURTHER INFORMATION CONTACT: Tom
Hurshman, Project Manager, at 2465
South Townsend Ave., Montrose,
Colorado 81401; phone: (970) 240-5345;
e-mail: caisegs@blm.gov.

SUPPLEMENTARY INFORMATION: The ISEGS
Project was proposed by Solar Partners
I, Solar Partners II, Solar Partners IV,
and Solar Partners VIII, LLC all
subsidiaries of Bright Source Energy
(BSE) who filed four right-of-way (ROW)
applications on public land for
development of the thermal solar power
tower project. The Selected Alternative
approved in the ROD is the Mitigated
Ivanpah 3 Alternative that would
generate 370 MW of electricity and
would be located on approximately
3,472 acres of public land. The BLM
will authorize the project through the
issuance of four ROW grants pursuant to
Title V of the Federal Land Policy and
Management Act. The project site is
located entirely on public land
administered by the BLM,
approximately 4.5 miles south of
Primm, Nevada in San Bernardino
County, California.

The CDCA Plan Amendment/Final
Environmental Impact Statement was
published on August 6, 2010 (75 FR
47619), initiating a 30-day protest
period and concurrent 30-day comment
period. Six protests of the proposed
plan amendment and 18 comments on
the project were received. Public
comments and protests did not
significantly change the decisions in the
ROD/Approved PA. The BLM has
consulted with other Federal, State and
local agencies.

The California Governor’s Office of
Planning and Research did not identify
any inconsistencies with the proposed

PA and any state plans, policies or
programs.

Because this decision is approved by
the Secretary of the Department of the
Interior, it is not subject to appeal (43
CFR 4.410(a)(3)).

Authority: 40 CFR 1506.6.

Mike Pool,

Deputy Director, Bureau of Land
Management.

[FR Doc. 2010-25858 Filed 10-13-10; 8:45 am]
BILLING CODE 4310-40-P

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 337-TA-587]

In the Matter of Certain Connecting
Devices (“Quick Clamps”) for Use With
Modular Compressed Air Conditioning
Units, Including Filters, Regulators,
and Lubricators (“FrlI’s”) That Are Part
of Larger Pneumatic Systems and the
FRL Units They Connect; Notice of
Commission Decision To Review a
Final Initial Determination; Schedule
for Filing Written Submissions on the
Issue Under Review and on Remedy,
the Public Interest, and Bonding

AGENCY: U.S. International Trade
Commission.

ACTION: Notice.

SUMMARY: Notice is hereby given that
the U.S. International Trade
Commission has determined to review
the final initial determination (“ID”) on
remand issued by the presiding
administrative law judge (“ALJ”) and
denied motions to file reply and sur-
reply briefs in connection with the
petitions for review.

FOR FURTHER INFORMATION CONTACT:
Mark B. Rees, Office of the General
Counsel, U.S. International Trade
Commission, 500 E Street, SW.,
Washington, DC 20436, telephone (202)
205-3116. Copies of non-confidential
documents filed in connection with this
investigation are or will be available for
inspection during official business
hours (8:45 a.m. to 5:15 p.m.) in the
Office of the Secretary, U.S.
International Trade Commission, 500 E
Street, SW., Washington, DC 20436,
telephone (202) 205-2000. General
information concerning the Commission
may also be obtained by accessing its
Internet server at http://www.usitc.gov.
The public record for this investigation
may be viewed on the Commission’s
electronic docket (EDIS) at http://
edis.usitc.gov. Hearing-impaired
persons are advised that information on
this matter can be obtained by


http://www.blm.gov/ca/st/en/fo/needles/nefo_nepa.html
http://www.blm.gov/ca/st/en/fo/needles/nefo_nepa.html
http://www.blm.gov/ca/st/en/fo/needles/nefo_nepa.html
http://edis.usitc.gov
http://edis.usitc.gov
http://www.usitc.gov
mailto:caisegs@blm.gov
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contacting the Commission’s TDD
terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The
Commission instituted this investigation
on November 13, 2006, based on a
complaint filed by Norgren, Inc.
(“Norgren”) of Littleton, Colorado. 71 FR
66193 (Nov. 13, 2006). An amended
complaint was filed on October 25,
2006. A supplement to the complaint
was filed on November 1, 2006. The
amended complaint alleged violations
of section 337 of the Tariff Act of 1930
(19 U.S.C. 1337) in the importation into
the United States, the sale for
importation, or the sale within the
United States after importation of
certain devices for modular compressed
air conditioning units and the FRL units
they connect by reason of infringement
of claims 1-9 of U.S. Patent No.
5,372,392 (“the ’392 patent”). The
amended complaint also alleged that a
domestic industry exists with regard to
the 392 patent under subsection (a)(2)
of section 337. The amended complaint
named SMC Corp. of Japan; SMC
Corporation of America of Indianapolis,
Indiana (collectively, “SMC”); AIRTAC
of China; and MFD Pneumatics (“MFD”)
of Chicago, Illinois as the respondents
and requested a limited exclusion order
and a cease and desist order. On July 13,
2007, the Commission determined not
to review an ID terminating the
investigation with respect to MFD and
AIRTAC on the basis of a consent order
stipulation and consent order.

On February 13, 2008, the ALJ issued
his final ID finding no violation of
section 337. Specifically, the ALJ found
that there had been an importation of
SMC'’s accused products and that none
of the accused products infringe the
asserted claims of the ’392 patent. He
also found that the asserted claims are
not invalid due to obviousness. He
further found that Norgren satisfies the
domestic industry requirement with
respect to the ’392 patent. On February
25, 2008, the ALJ issued a
recommended determination on remedy
and bonding in the event the
Commission reversed his finding of no
violation of section 337.

On April 18, 2008, the Commission
determined not to review the ID and
terminated the investigation based on
the finding of no violation of section
337.73 FR 21157 (Apr. 18, 2008).
Norgren appealed to the U.S. Court of
Appeals for the Federal Circuit (“the
Court”).

On May 26, 2009, the Court issued its
judgment, reversing-in-part the
Commission’s claim construction,
reversing the Commission’s
determination of noninfringement, and

vacating the Commission’s
determination of nonobviousness.
Norgren Inc. v. Int’l Trade Comm’n, No.
2008-1415 (Fed.Cir. May 26, 2009). The
Court remanded the investigation with
instructions for the Commission to
evaluate obviousness in the first
instance based upon the Court’s
construction of the claim term
“generally rectangular ported flange.”

Following receipt of the Court’s
September 9, 2009, mandate, the
Commission ordered the investigation
remanded to the Chief ALJ for
designation of a presiding ALJ to
conduct proceedings in accordance with
the Court’s judgment. The Chief Judge
reassigned the investigation to the AL]J
who presided over the original
investigation. The ALJ held an
evidentiary hearing on April 21, 2010, at
which all parties were represented. The
parties also fully briefed the merits.

On August 5, 2010, the AL]J issued the
final ID on remand in which he
determined that the asserted claims are
not invalid for obviousness. SMC and
the Commission investigative attorney
(“IA”) have petitioned for review of the
ID. Norgren has filed a response in
opposition to the petitions. The IA and
Norgren have also moved to file reply
and sur-reply briefs, respectively, in
connection with the petitions for
review.

Having examined the record of this
investigation, including the final ID on
remand, the petitions for review, the
response in opposition to the petitions,
and the motions for leave to file a reply
to the response and a sur-reply to the
reply to the response, the Commission
has determined to review the ID on the
issue of obviousness and has
determined to deny the motions for
additional briefing.

On review, the Commission requests
written submissions on the issue under
review, particularly the sub-issues of (a)
whether the SMC old-style clamp is
generally rectangular and (b) whether
adding a hinge to one side of a generally
rectangular clamp would have been
obvious to one skilled in the art in 1993.
The Commission also requests that the
parties include in their submissions
responses to the following queries, with
supporting citations to the evidentiary
record:

1. Is the ID’s finding that the SMC old-
style clamp is not “generally
rectangular” contrary to the Court’s
holding in Norgren Inc. v. Int’l Trade
Comm’n, No. 2008-1415 (Fed.Cir. May
26, 2009) (Slip Op. at 6-7) that the SMC
and Norgren FRL flanges, which seem to
have “intervening sloped sides” and
“octagonal” and other appearances, are
“generally rectangular”?

2. How, if at all, does the addition of
a hinge to swing open and closed one
side of a generally rectangular clamp
affect the clamp’s ability to seal as
claimed in the ’392 patent?

3. Applying a flexible standard, please
identify the teaching(s), motivation(s),
or suggestion(s), if any, that existed pre-
invention that would have made it
obvious to a person of ordinary skill in
the art in 1993 to combine a hinge with
a generally rectangular clamp used in a
pressure air system.

In connection with the final
disposition of this investigation, the
Commission may (1) issue an order that
could result in the exclusion of the
subject articles from entry into the
United States and/or (2) issue one or
more cease and desist orders that could
result in respondents being required to
cease and desist from engaging in unfair
acts in the importation and sale of such
articles. Accordingly, the Commission is
interested in receiving written
submissions that address the form of
remedy, if any, that should be ordered.
If a party seeks exclusion of an article
from entry into the United States for
purposes other than entry for
consumption, the party should so
indicate and provide information
establishing that activities involving
other types of entry either are adversely
affecting it or are likely to do so. For
background, see In the Matter of Certain
Devices for Connecting Computers via
Telephone Lines, Inv. No. 337-TA-360,
USITC Pub. No. 2843 (Dec. 1994)
(Commission Opinion).

If the Commission contemplates some
form of remedy, it must consider the
effects of that remedy upon the public
interest. The factors the Commission
will consider include the effect that an
exclusion order and/or cease and desist
orders would have on (1) the public
health and welfare, (2) competitive
conditions in the U.S. economy, (3) U.S.
production of articles that are like or
directly competitive with those that are
subject to investigation, and (4) U.S.
consumers. The Commission is
therefore interested in receiving written
submissions that address the
aforementioned public interest factors
in the context of this investigation.

If the Commission orders some form
of remedy, the President has 60 days to
approve or disapprove the
Commission’s action. During this
period, the subject articles would be
entitled to enter the United States under
bond, in an amount determined by the
Commission and prescribed by the
Secretary of the Treasury. The
Commission is therefore interested in
receiving submissions concerning the
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amount of the bond that should be
imposed.

Written Submissions: The parties to
the investigation are requested to file
written submissions on the issue under
review as set forth above. The
submissions should be concise and
thoroughly referenced to the record in
this investigation. Parties to the
investigation, interested government
agencies, and any other interested
parties are encouraged to file written
submissions on the issues of remedy,
the public interest, and bonding. Such
submissions should address the
recommended determination by the ALJ
on remedy and bonding. Complainant
and the IA are also requested to submit
proposed remedial orders for the
Commission’s consideration.
Complainant is further requested to
provide the expiration date of the 392
patent and state the HTSUS number
under which the accused articles are
imported. The written submissions and
proposed remedial orders must be filed
no later than the close of business on
October 21, 2010. Reply submissions
must be filed no later than the close of
business on November 1, 2010. No
further submissions on these issues will
be permitted unless otherwise ordered
by the Commission.

Persons filing written submissions
must file the original document and 12
true copies thereof on or before the
deadlines stated above with the Office
of the Secretary. Any person desiring to
submit a document (or portion thereof)
to the Commission in confidence must
request confidential treatment unless
the information has already been
granted such treatment during the
proceedings. All such requests should
be directed to the Secretary of the
Commission and must include a full
statement of the reasons why the
Commission should grant such
treatment. See section 201.6 of the
Commission’s Rules of Practice and
Procedure, 19 CFR 201.6. Documents for
which confidential treatment by the
Commission is sought will be treated
accordingly. All nonconfidential written
submissions will be available for public
inspection at the Office of the Secretary.

The authority for the Commission’s
determination is contained in section
337 of the Tariff Act of 1930, as
amended (19 U.S.C. 1337), and in
sections 210.42—.46 of the Commission’s
Rules of Practice and Procedure (19 CFR
210.42—.46).

Issued: October 7, 2010.

By order of the Commission.
Marilyn R. Abbett,
Secretary to the Commission.
[FR Doc. 2010-25801 Filed 10-13-10; 8:45 am]
BILLING CODE 7020-02-P

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 731-TA-282 (Third
Review)]

Petroleum Wax Candles From China

AGENCY: United States International
Trade Commission.

ACTION: Scheduling of an expedited five-
year review concerning the antidumping
duty order on petroleum wax candles
from China.

SUMMARY: The Commission hereby gives
notice of the scheduling of an expedited
review pursuant to section 751(c)(3) of
the Tariff Act of 1930 (19 U.S.C.
1675(c)(3)) (the Act) to determine
whether revocation of the antidumping
duty order on petroleum wax candles
from China would be likely to lead to
continuation or recurrence of material
injury within a reasonably foreseeable
time. For further information
concerning the conduct of this review
and rules of general application, consult
the Commission’s Rules of Practice and
Procedure, part 201, subparts A through
E (19 CFR part 201), and part 207,
subparts A, D, E, and F (19 CFR part
207).

DATES: Effective Date: October 4, 2010.
FOR FURTHER INFORMATION CONTACT:
Keysha Martinez (202—205-2136), Office
of Investigations, U.S. International
Trade Commission, 500 E Street, SW.,
Washington, DC 20436. Hearing-
impaired persons can obtain
information on this matter by contacting
the Commission’s TDD terminal on 202—
205-1810. Persons with mobility
impairments who will need special
assistance in gaining access to the
Commission should contact the Office
of the Secretary at 202—205-2000.
General information concerning the
Commission may also be obtained by
accessing its Internet server (http://
www.usitc.gov). The public record for
this review may be viewed on the
Commission’s electronic docket (EDIS)
at http://edis.usitc.gov.
SUPPLEMENTARY INFORMATION:
Background.—On October 4, 2010,
the Commission determined that the
domestic interested party group
response to its notice of institution (75
FR 38121, July 1, 2010) of the subject
five-year review was adequate and that
the respondent interested party group

response was inadequate. The
Commission did not find any other
circumstances that would warrant
conducting a full review.? Accordingly,
the Commission determined that it
would conduct an expedited review
pursuant to section 751(c)(3) of the Act.

Staff report.—A staff report
containing information concerning the
subject matter of the review will be
placed in the nonpublic record on
November 10, 2010, and made available
to persons on the Administrative
Protective Order service list for this
review. A public version will be issued
thereafter, pursuant to section
207.62(d)(4) of the Commission’s rules.

Written submissions.—As provided in
section 207.62(d) of the Commission’s
rules, interested parties that are parties
to the review and that have provided
individually adequate responses to the
notice of institution,? and any party
other than an interested party to the
review may file written comments with
the Secretary on what determination the
Commission should reach in the review.
Comments are due on or before
November 15, 2010 and may not contain
new factual information. Any person
that is neither a party to the five-year
review nor an interested party may
submit a brief written statement (which
shall not contain any new factual
information) pertinent to the review by
November 15, 2010. However, should
the Department of Commerce extend the
time limit for its completion of the final
results of its review, the deadline for
comments (which may not contain new
factual information) on Commerce’s
final results is three business days after
the issuance of Commerce’s results. If
comments contain business proprietary
information (BPI), they must conform
with the requirements of sections 201.6,
207.3, and 207.7 of the Commission’s
rules. The Commission’s rules do not
authorize filing of submissions with the
Secretary by facsimile or electronic
means, except to the extent permitted by
section 201.8 of the Commission’s rules,
as amended, 67 FR 68036 (November 8,
2002). Even where electronic filing of a
document is permitted, certain
documents must also be filed in paper
form, as specified in II(C) of the
Commission’s Handbook on Electronic

1 A record of the Commissioners’ votes, the
Commission’s statement on adequacy, and any
individual Commissioner’s statements will be
available from the Office of the Secretary and at the
Commission’s Web site.

2The Commission has found the response
submitted by the National Candle Association to be
individually adequate. Comments from other
interested parties will not be accepted (see 19 CFR
207.62(d)(2)).


http://www.usitc.gov
http://www.usitc.gov
http://edis.usitc.gov

Federal Register/Vol. 75, No. 198/ Thursday, October 14, 2010/ Notices

63201

Filing Procedures, 67 FR 68168, 68173
(November 8, 2002).

In accordance with sections 201.16(c)
and 207.3 of the rules, each document
filed by a party to the review must be
served on all other parties to the review
(as identified by either the public or BPI
service list), and a certificate of service
must be timely filed. The Secretary will
not accept a document for filing without
a certificate of service.

Determination.—The Commission has
determined to exercise its authority to
extend the review period by up to 90
days pursuant to 19 U.S.C.
1675(c)(5)(B).

Authority: This review is being conducted
under authority of title VII of the Tariff Act
of 1930; this notice is published pursuant to
section 207.62 of the Commission’s rules.

By order of the Commission.

Issued: October 8, 2010.

William R. Bishop,

Acting Secretary to the Commission.

[FR Doc. 2010-25818 Filed 10-13-10; 8:45 am]
BILLING CODE 7020-02-P

(Certain Rare-Earth Magnets and
Magnetic Materials and Articles
Containing Same).

In accordance with Commission

policy, subject matter listed above, not
disposed of at the scheduled meeting,
may be carried over to the agenda of the
following meeting.

Issued: October 8, 2010.

By order of the Commission.
William R. Bishop,
Hearings and Meetings Coordinator.
[FR Doc. 2010-25936 Filed 10-12—10; 11:15 am]
BILLING CODE 7020-02-P

INTERNATIONAL TRADE
COMMISSION

[USITC SE-10-028]
Sunshine Act Meeting Notice

AGENCY HOLDING THE MEETING: United
States International Trade Commission.

TIME AND DATE: October 15, 2010 at 11
a.m.

PLACE: Room 101, 500 E Street, SW.,
Washington, DC 20436. Telephone:
(202) 205—2000.

STATUS: Open to the public.

MATTERS TO BE CONSIDERED:

1. Agenda for future meetings: none.

2. Minutes.

3. Ratification List.

4. Inv. Nos. 701-TA—469 and 731—
TA-1168 (Final) (Certain Seamless
Carbon and Alloy Steel Standard, Line,
and Pressure Pipe from China)—briefing
and vote. (The Commission is currently
scheduled to transmit its determinations
and Commissioners’ opinions to the
Secretary of Commerce on or before
October 27, 2010.)

5. Inv. Nos. 701-TA-249 and 731—
TA-262, 263, and 265 (Third Review)
(Iron Construction Castings from Brazil,
Canada, and China)—briefing and vote.
(The Commission is currently scheduled
to transmit its determinations and
Commissioners’ opinions to the
Secretary of Commerce on or before
October 27, 2010.)

6. Outstanding action jackets:

(1) Document No. GC-10-161
concerning Inv. No. 337-TA-413

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 337-TA-691]

In the Matter of Certain Inkjet Ink
Supplies and Components Thereof;
Notice of Commission Decision Not To
Review an Initial Determination
Terminating the Investigation as to
Claims 7 and 10 of U.S. Patent No.
6,089,687 and Claims 2 and 3 of U.S.
Patent No. 6,264,301 and Finding a
Violation of Section 337; Schedule for
Submissions on Remedy, Public
Interest, and Bonding

AGENCY: U.S. International Trade
Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that
the U.S. International Trade
Commission has determined not to
review an initial determination (“ID”)
(Order No. 18) issued by the presiding
administrative law judge (“ALJ”)
terminating the investigation as to
claims 7 and 10 of U.S. Patent No.
6,089,687 and claims 2 and 3 of U.S.
Patent No. 6,264,301 and finding a
violation of section 337 of the Tariff Act
of 1930, as amended, 19 U.S.C. 1337, in
this investigation.

FOR FURTHER INFORMATION CONTACT:
Panyin A. Hughes, Office of the General
Counsel, U.S. International Trade
Commission, 500 E Street, SW.,
Washington, DC 20436, telephone (202)
205-3042. Copies of non-confidential
documents filed in connection with this
investigation are or will be available for
inspection during official business
hours (8:45 a.m. to 5:15 p.m.) in the
Office of the Secretary, U.S.
International Trade Commission, 500 E
Street, SW., Washington, DC 20436,
telephone (202) 205-2000. General
information concerning the Commission
may also be obtained by accessing its
Internet server (http://www.usitc.gov).
The public record for this investigation
may be viewed on the Commission’s

electronic docket (EDIS) at http://
edis.usitc.gov. Hearing-impaired
persons are advised that information on
this matter can be obtained by
contacting the Commission’s TDD
terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: This
investigation was instituted on October
29, 2009, based upon a complaint filed
by Hewlett-Packard Company of Palo
Alto, California (“HP”) on September 23,
2009, and supplemented on October 7,
2009. 74 FR 55856 (Oct. 29, 2009). The
complaint alleged violations of section
337 of the Tariff Act of 1930 (19 U.S.C.
1337) in the importation into the United
States, the sale for importation, and the
sale within the United States after
importation of certain inkjet ink
supplies and components thereof that
infringe certain claims of U.S. Patent
Nos. 6,959,985 (“the '985 patent”);
7,104,630 (“the ’630 patent”); 6,089,687
(“the ’687 patent”); and 6,264,301 (“the
’301 patent”). The complaint named as
respondents Zhuhai Gree Magneto-
Electric Co. Ltd. of Guangdong, China
(“Zhuhai”); InkPlusToner.com of Canoga
Park, California (“InkPlusToner”); Mipo
International Ltd. of Kowloon, Hong
Kong (“Mipo International”); Mextec
Group, Inc.

d/b/a Mipo America Ltd. of Miami,
Florida (“Mextec”); Shanghai Angel
Printer Supplies Co. Ltd. of Shanghai,
China (“Shanghai Angel”); SmartOne
Services LLC d/b/a InkForSale.net of
Hayward, California (“SmartOne”);
Shenzhen Print Media Co., Ltd. of
Shenzhen, China (“Shenzhen Print
Media”); Comptree Ink d/b/a Meritline,
ABCInk, EZ Label, and CDR DVDR
Media of Gity of Industry, California
(“Comptree”); Zhuhai National
Resources & Jingjie Imaging Products
Co., Ltd. of Guangdong, China (“Zhuhai
National”); Tatrix International of
Guangdong, China (“Tatrix”); and
Ourway Image Co., of Guangdong China
(“Ourway”).

On February 17, 2010, the
Commission determined not to review
an ID (Order No. 9) finding seven
respondents, Mipo International,
Mextec, Shanghai Angel, Shenzhen
Print Media, Zhuhai National, Tatrix,
and Ourway in default pursuant to
Commission Rule 210.16. On March 19,
2010, the Commission determined not
to review an ID (Order No. 11)
terminating the investigation as to
respondent Comptree based upon a
settlement agreement. Also on March
19, 2010, the Commission determined
not to review an ID (Order No. 12)
terminating the investigation as to
respondent Zhuhai based upon a
consent order. On March 31, 2010, the
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Commission determined not to review
an ID (Order No. 13) terminating the
investigation as to respondent
InkPlusToner based upon a settlement
agreement. On June 7, 2010, the
Commission determined not to review
an ID (Order No. 14) terminating the
investigation as to respondent SmartOne
based upon a settlement agreement.

On June 3, 2010, the Commission
determined not to review an ID (Order
No. 17) terminating the investigation as
to the '985 patent and the '630 patent.

On June 17, 2010, HP filed an
unopposed motion pursuant to
Commission Rule 210.21(a) to withdraw
all allegations related to claims 7 and 10
of the ’687 patent and claims 2 and 3 of
the ’301 patent from the complaint, and
to terminate the investigation with
respect to those claims.

On May 7, 2010, HP moved for
summary determination on the issues of
domestic industry, importation, and
violation of section 337. Pursuant to
Commission Rule 210.16(c)(2), 19 CFR
216(c)(2), HP also stated that it was
seeking a general exclusion order and a
cease and desist order against Mextec.
On June 2, 2010, the Commission
investigative attorney submitted a
response in support of a finding that a
domestic industry exists and that the
defaulting respondents, Mipo
International, Mextec, Shanghai Angel,
Shenzhen Print Media, Zhuhai National,
Tatrix, and Ourway have violated
section 337 by infringing claims 6 and
9 of the ’687 patent and claims 1, 5, and
6 of the 301 patent.

On August 30, 2010, the presiding
administrative law judge issued the
subject ID, Order No. 18, granting: (1)
HP’s motion to terminate the
investigation as to claims 7 and 10 of
the ’687 patent and claims 2 and 3 of the
’301 patent, and (2) HP’s motion for
summary determination of violation of
section 337 with respect to the
defaulting respondents. He also
recommended a general exclusion order,
a cease and desist order directed to
domestic respondent Mextec, and a 100
percent bond to permit importation
during the period of Presidential review.

No petitions for review were filed.
The Commission has determined not to
review the subject ID.

In connection with the final
disposition of this investigation, the
Commission may (1) Issue an order that
could result in the exclusion of the
subject articles from entry into the
United States, and/or (2) issue one or
more cease and desist orders that could
result in the respondent(s) being
required to cease and desist from
engaging in unfair acts in the
importation and sale of such articles.

Accordingly, the Commission is
interested in receiving written
submissions that address the form of
remedy, if any, that should be ordered.
If a party seeks exclusion of an article
from entry into the United States for
purposes other than entry for
consumption, the party should so
indicate and provide information
establishing that activities involving
other types of entry either are adversely
affecting it or are likely to do so. For
background, see In the Matter of Certain
Devices for Connecting Computers via
Telephone Lines, Inv. No. 337-TA-360,
USITC Pub. No. 2843 (December 1994)
(Commission Opinion).

If the Commission contemplates some
form of remedy, it must consider the
effects of that remedy upon the public
interest. The factors the Commission
will consider include the effect that an
exclusion order and/or cease and desist
orders would have on (1) The public
health and welfare, (2) competitive
conditions in the U.S. economy, (3) U.S.
production of articles that are like or
directly competitive with those that are
subject to investigation, and (4) U.S.
consumers. The Commission is
therefore interested in receiving written
submissions that address the
aforementioned public interest factors
in the context of this investigation.

If the Commission orders some form
of remedy, the U.S. Trade
Representative, as delegated by the
President, has 60 days to approve or
disapprove the Commission’s action.
See Presidential Memorandum of July
21, 2005, 70 FR 43251 (July 26, 2005).
During this period, the subject articles
would be entitled to enter the United
States under bond, in an amount
determined by the Commission. The
Commission is therefore interested in
receiving submissions concerning the
amount of the bond that should be
imposed if a remedy is ordered.

Written Submissions: The parties to
the investigation, interested government
agencies, and any other interested
parties are encouraged to file written
submissions on the issues of remedy,
the public interest, and bonding. Such
submissions should address the
recommended determination by the ALJ
on remedy and bonding. Complainants
and the IA are also requested to submit
proposed remedial orders for the
Commission’s consideration.
Complainants are also requested to state
the dates that the patents expire and the
HTSUS numbers under which the
accused products are imported. The
written submissions and proposed
remedial orders must be filed no later
than close of business on Thursday,
October 28, 2010. Reply submissions

must be filed no later than the close of
business on Thursday, November 4,
2010. No further submissions on these
issues will be permitted unless
otherwise ordered by the Commission.

Persons filing written submissions
must file the original document and 12
true copies thereof on or before the
deadlines stated above with the Office
of the Secretary. Any person desiring to
submit a document to the Commission
in confidence must request confidential
treatment unless the information has
already been granted such treatment
during the proceedings. All such
requests should be directed to the
Secretary of the Commission and must
include a full statem