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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

2 CFR Part 3001

Federal Emergency Management
Agency

44 CFR Part 17

[Docket No. DHS-2010-0028]

RIN 1601-AA62

Department of Homeland Security

Implementation of OMB Guidance on
Drug-Free Workplace Requirements

AGENCY: Department of Homeland
Security (DHS).

ACTION: Final rule.

SUMMARY: The Department of Homeland
Security (DHS) is issuing a new
regulation to adopt the Office of
Management and Budget (OMB)
guidance codified at 2 CFR part 182.
This new part is the Department’s
implementation of OMB’s guidance and
is consistent with OMB’s initiative to
streamline and consolidate all Federal
regulations on drug-free workplace
requirements for financial assistance
into one title of the CFR. In doing so, the
Department is also removing regulations
implementing the Government-wide
common rule on drug-free workplace
requirements for financial assistance,
currently located within Part 17 of Title
44 of the Code of Federal Regulations
(CFR).

DATES: This final rule is effective on
March 28, 2011 without further notice.
Submit comments by March 28, 2011 on
any unintended changes this action
makes in DHS policies and procedures
for drug-free workplaces. All comments
or unintended changes will be
considered and, if warranted, DHS will
revise the rule.

ADDRESSES: You may submit comments,
identified by the docket number to this

rulemaking, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: [TBA], Department of
Homeland Security, 245 Murray Lane,
SW., Bldg. 410-Room 3514-11,
Washington, DC 20528-0001.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Ms.
Cara Whitehead, Office of the Chief
Financial Officer, Financial Assistance
Policy & Oversight, telephone 202—447—
0338.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

These regulatory actions are solely an
administrative simplification and are
not intended to make any substantive
change in policies or procedures. In
soliciting comments on these actions,
we therefore are not seeking to revisit
substantive issues that were resolved
during the development of the final
common rule in 2003. We are inviting
comments specifically on any
unintended changes in substantive
content that the new part in 2 CFR
would make relative to the common rule
at 44 CFR part 17. All comments
received will be posted, without change,
to http://www.regulations.gov and will
include any personal information you
have provided.

A. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (DHS-2010-0028), indicate
the specific section of this document to
which each comment applies, and give
the reason for each comment. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission. You may submit your
comments and material by electronic
means or mail at the address under
ADDRESSES; but please submit your
comment and material by only one
means. If you submit them by mail or
delivery, submit them in an unbound
format, no larger than 82 by 11 inches,
suitable for copying and electronic
filing. We will consider all comments
and material received during the

comment period. We may change this
rule in view of them.

B. Viewing Documents

To view documents mentioned in this
preamble as being available in the
docket, go to http://www.regulations.gov
at any time. Enter the docket number for
this rulemaking (DHS-2010-0028) in
the Search box, and click “Go>>.”
Individuals without internet access can
make alternate arrangement for viewing
comments and documents related to this
rulemaking by contacting DHS at the
FOR FURTHER INFORMATION CONTACT
information above.

Table of Contents for Preamble

1. Abbreviations
II. Background and Purpose
A. OMB Guidance for Drug-Free Workplace
Requirements
B. Regulatory History
III. Discussion of the Rule
A. Differences Between OMB Guidance
and the Common Rule
B. DHS Additions to the OMB Guidance
IV. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Unfunded Mandates Act of 1995
D. Collection of Information
E. Federalism
F. Environmental Analysis

1. Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

FEMA Federal Emergency Management
Agency

OMB Office of Management and Budget

U.S.C. United States Code

II. Background and Purpose

A. OMB Guidance for Drug-Free
Workplace Requirements

The Drug-Free Workplace Act of 1988
(Pub. L. 100-690, Title V, Subtitle D; 41
U.S.C. 701, et seq.) was enacted as a part
of omnibus drug legislation on
November 18, 1988. Federal agencies
issued an interim final common rule to
implement the act as it applied to grants
(54 FR 4946, January 31, 1989). The rule
was a subpart of the Government-wide
common rule on nonprocurement
suspension and debarment. The
agencies issued a final common rule
after consideration of public comments
(55 FR 21681, May 25, 1990).

The agencies proposed an update to
the drug-free workplace common rule in
2002 (67 FR 3266, January 23, 2002) and
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finalized it in 2003 (68 FR 66534,
November 26, 2003). The updated
common rule was redrafted in plain
language and adopted as a separate part,
independent from the common rule on
nonprocurement suspension and
debarment. Based on an amendment to
the drug-free workplace requirements in
41 U.S.C. 702 (Pub. L. 105-85, div. A,
title VIII, Sec. 809, Nov. 18, 1997, 111
Stat. 1838), the update also allowed
multiple enforcement options from
which agencies could select, rather than
requiring use of a certification in all
cases.

Like many other agencies, the Federal
Emergency Management Agency
(FEMA) adopted the common rule in
1990 (55 FR 21702, May 25, 1990).
FEMA participated in the 2002 proposal
to revise the drug-free workplace
common rule; as a result of FEMA’s
transfer to the newly-established DHS in
2003; however, neither FEMA nor DHS
participated in the 2003 multi-agency
finalization of that revision. Since its
creation in 2003, DHS has been using
the FEMA common rule to administer
drug-free workplace requirements.

When OMB established Title 2 of the
CFR as the new central location for
OMB guidance and agency
implementing regulations concerning
grants and agreements (69 FR 26276,
May 11, 2004), OMB announced its
intention to replace common rules with
OMB guidance that agencies could
adopt in brief regulations. OMB began
that process by proposing (70 FR 51863,
August 31, 2005) and finalizing (71 FR
66431, November 15, 2006)
Government-wide guidance on
nonprocurement suspension and
debarment in 2 CFR part 180.

As the next step in that process, OMB
proposed for comment (73 FR 55776,
September 26, 2008) and finalized (74
FR 28149, June 15, 2009) Government-
wide guidance with policies and
procedures to implement drug-free
workplace requirements for financial
assistance. The guidance requires each
agency to replace the common rule on
drug-free workplace requirements,
which the agency previously issued in
its own CFR title, with a brief regulation
in Title 2 of the CFR adopting the
Government-wide policies and
procedures. One advantage of this
approach is that it reduces the total
volume of drug-free workplace
regulations. A second advantage is that
it co-locates OMB’s guidance and all of
the agencies’ implementing regulations
in Title 2 of the CFR.

B. Regulatory History

Under 5 U.S.C. 553(a), agencies need
not publish an NPRM in the Federal

Register if the subject matter concerns
grants, loans, benefits, or contracts. This
rule concerns grants and cooperative
agreements, and therefore does not
require an NPRM.

In addition, DHS finds that good
cause exists for not publishing an
NPRM, because publication would be
unnecessary. As described in the
“Background” section of this preamble,
the policies and procedures in this
regulation have twice been proposed for
comment—once by Federal agencies as
a common rule in 2002, and a second
time by OMB as guidance in 2008—and
adopted each time after resolution of the
comments received. In addition, this
final rule is an administrative
clarification that would make no
substantive change to existing DHS
policy for drug-free workplaces. For
these reasons, under 5 U.S.C. 553(b)(B)
we find that public notice and comment
are unnecessary.

I11. Discussion of the Rule

As the OMB guidance directs, DHS is
taking two regulatory actions. First, we
are removing the drug-free workplace
common rule located at 44 CFR part 17.
Second, to replace the common rule, we
are issuing a brief regulation in 2 CFR
part 3001 to adopt the Government-wide
policies and procedures found in the
OMB guidance. As directed by the OMB
guidance, this rule adds to the adopted
guidance certain additional information
specific to DHS.

A. Differences Between OMB Guidance
and the Common Rule

This DHS adoption of the OMB
guidance, with additional information
provided in 2 CFR part 3001, replaces
the existing drug-free workplace
common rule located at 44 CFR part 17.
Adopting the OMB guidance in place of
the common rule will not substantively
change the drug-free workplace
requirements placed on award
recipients.

The OMB guidance uses slightly
different terminology and organization.
For example, as compared to the
common rule, OMB’s text replaces most
instances of the terms “grant” and
“grantee” with the terms “award” and
“recipient,” respectively. The OMB
guidance defines the new terms “award”
and “grant” more narrowly to mean a
type of award. The OMB guidance also
defines “recipient” using language
substantively similar to the common
rule’s definition of “person”; in the OMB
guidance, “person” is no longer a
defined term. The OMB guidance
reorganizes the drug-free workplace
requirements, separating and clearly
labeling the requirements for recipients

who are individuals, recipients other
than individuals, and Federal agencies.
Adopting these Government-wide terms
and the new organizational structure
will make DHS drug-free workplace
requirements clearer and easier to use.
The most notable change from the
common rule is the removal of
procedures by which a recipient
“certifies” to the agency that it will
comply with drug-free workplace
requirements. Recipients are still
required to comply with drug-free
workplace requirements, but the
requirement appears in regulation and
in the terms and conditions of the
award, rather than in a separate
certification. As a result of this change,
the common rule’s provisions regarding
certification will not appear in this rule.

B. DHS Additions to the OMB Guidance

The OMB guidance directs agencies to
state whether the agency has a central
point to which recipients may send the
notification of a conviction, and
indicate which agency official is
authorized to determine whether
recipients have violated drug-free
workplace requirements. Accordingly,
in adopting the OMB guidance we have
added language at 2 CFR 3001.225 and
3001.300 indicating that a recipient
required to report a conviction for a
criminal drug offense should notify the
DHS Office of Inspector General and
each DHS office from which the
recipient currently has an award.
Similarly, we have added language at
§§3001.500 and 3001.505 indicating
that the Secretary of Homeland Security
or his or her official designee is
authorized to determine that a recipient
is in violation of the requirements of 2
CFR part 182 as implemented by this
rule.

The OMB guidance at 2 CFR 182.510
discusses the consequences of a
violation. We added 2 CFR 3001.510 to
clarify that DHS will take one or more
of the listed actions, and that any
suspension or debarment of the
recipient would occur under 2 CFR part
3000 as well as 2 CFR part 180.

IV. Regulatory Analyses
A. Regulatory Planning and Review

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This action will impose no
additional costs. As explained in the
Background and Purpose and
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Discussion of the Rule, this final rule is
an administrative clarification that will
make no substantive change to existing
DHS policy for drug-free workplaces.
This rule merely transfers existing
FEMA regulations with some minor
non-substantive changes.

B. Small Entities

Section 605 of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), as
amended by the Small Business
Regulatory Enforcement and Fairness
Act of 1996, requires agencies to review
rules to determine if they have “a
significant economic impact on a
substantial number of small entities.” A
regulatory flexibility analysis is not
required when a rule is exempt from
notice and comment rulemaking
provided for by 5 U.S.C. 553(b). DHS
has determined that this rule is exempt
from notice and comment rulemaking
pursuant to 5 U.S.C. 553(a)(2) and
(b)(B); therefore, a regulatory flexibility
analysis is not required for this rule.

C. Unfunded Mandates Act of 1995

The Unfunded Mandates Act of 1995
(Pub. L. 104—4) requires agencies to
prepare several analytic statements
before proposing any rule that may
result in annual expenditures of $100
million by State, local, Indian Tribal
governments, or the private sector.
Because this rule will not result in
expenditures of this magnitude, a
written statement is not required.

D. Paperwork Reduction Act

This rule will not impose additional
reporting or recordkeeping requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35). Reporting
and recordkeeping requirements in 2
CFR part 3001 are those required by the
OMB Guidance for Drug-Free Workplace
Requirements and have already been
cleared by OMB.

E. Federalism

This rule will not have substantial
direct effects on the States, on the
relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Section 6 of Executive
Order 13132, DHS has determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

F. Environmental Analysis

DHS has analyzed this rule under
Department of Homeland Security
Management Directive 023—01, which

guides the Department in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and has made a determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule is
categorically excluded under
Categorical Exclusion A3, Table 1 of
Appendix A, of the Directive.

List of Subjects
2 CFR Part 3001

Administrative practice and
procedure, Drug abuse, Grant programs,
Reporting and recordkeeping
requirements.

44 CFR Part 17

Administrative practice and
procedure, Drug abuse, Grant programs,
Loan programs, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, under the authority of 5
U.S.C. 301 and 41 U.S.C. 701 et seq., the
Department of Homeland Security
amends the Code of Federal
Regulations, Title 2, Subtitle B, chapter
XXX, and Title 44, chapter I, part 17, as
follows:

TITLE 2—GRANTS AND
AGREEMENTS

m 1. Add part 3001 in Subtitle B,
Chapter XXX, to read as follows:

PART 3001—REQUIREMENTS FOR
DRUG-FREE WORKPLACE
(FINANCIAL ASSISTANCE)

Sec.

3001.10 What does this part do?

3001.20 Does this part apply to me?

3001.30 What policies and procedures must
I follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

3001.225 Who in DHS does a recipient

other than an individual notify about a
criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

3001.300 Who in DHS does a recipient who

is an individual notify about a criminal
drug conviction?

Subpart D—Responsibilities of Agency

Awarding Officials

3001.400 What method do I use as an
agency awarding official to obtain a

recipient’s agreement to comply with the
OMB guidance?

Subpart E—Violations of This Part and

Consequences

3001.500 Who in DHS determines that a
recipient other than an individual
violated the requirements of this part?

3001.505 Who in DHS determines that a
recipient who is an individual violated
the requirements of this part?

3001.510 What actions will the Federal
Government take against a recipient
determined to have violated this part?

Subpart F—Definitions

3001.605 Award.
3001.661 Reimbursable Agreement.

Authority: 5 U.S.C. 301; 41 U.S.C. 701-
707; OMB Guidance for Drug-Free Workplace
Requirements, codified at 2 CFR part 182.

§3001.10 What does this part do?

This part requires that the award and
administration of Department of
Homeland Security (DHS) grants and
cooperative agreements comply with
Office of Management and Budget
(OMB) guidance implementing the
portion of the Drug-Free Workplace Act
of 1988 (41 U.S.C. 701-707, as
amended, hereafter referred to as “the
Act”) that applies to grants. It thereby—

(a) Gives regulatory effect to the OMB
guidance, as supplemented by this part
(Subparts A through F of 2 CFR part
182) for DHS’s grants and cooperative
agreements; and

(b) Establishes DHS policies and
procedures, as supplemented by this
part, for compliance with the Act that
are the same as those of other Federal
agencies, in conformance with the
requirement in 41 U.S.C. 705 for
Government-wide implementing
regulations.

§3001.20 Does this part apply to me?

This part and, through this part,
pertinent portions of the OMB guidance
in Subparts A through F of 2 CFR part
182 (see table at 2 CFR 182.115(b))
apply to you if you are a—

(a) Recipient of a DHS grant or
cooperative agreement; or

(b) DHS awarding official.

§3001.30 What policies and procedures
must | follow?

(a) General. You must follow the
policies and procedures specified in
applicable sections of the OMB
guidance in Subparts A through F of 2
CFR part 182, as implemented by this
part.

(b) Specific sections of OMB guidance
that this part supplements. This part
supplements the OMB guidance in 2
CFR part 182 as shown in the following
table. For each of those sections, you
must follow the policies and procedures
in the OMB guidance, as supplemented
by this part.
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Section of OMB Section in this part

guidance where supplemented
2 CFR 182.225(a) ...... §3001.225 ......coccveueee
2 CFR 182.300(b) ...... §3001.300 .....cceevemee
2 CFR 182.400 .......... §3001.400 ......cceovenee
2 CFR 182.500 .......... §3001.500 .....cceevueeee
2 CFR 182.505 .......... §3001.505 .....cceevenee
2 CFR 182.510 .......... §3001.510 ..coceevernee
2 CFR 182.605 .......... §3001.605 ......ccevneeee
NONe ...cooveiiiiiees §3001.661 .................

Who in DHS a recipient other than an individual must notify if an employee is convicted for a
violation of a criminal drug statute in the workplace.

Who in DHS a recipient who is an individual must notify if he or she is convicted of a criminal
drug offense resulting from a violation occurring during the conduct of any award activity.

What method do | use as an agency awarding official to obtain a recipient’s agreement to com-

ply with the OMB guidance.

Who in DHS is authorized to determine that a recipient other than an individual is in violation of
the requirements of 2 CFR part 182, as implemented by this part.

Who in DHS is authorized to determine that a recipient who is an individual is in violation of the
requirements of 2 CFR part 182, as implemented by this part.

What actions the Federal Government will take against a recipient determined to have violated

2 CFR part 182, as implemented by this part.

What types of assistance are included in the definition of “award.”
What types of assistance are included in the definition of “reimbursable agreement.”

(c) Sections of the OMB guidance that
this part does not supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
DHS policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§3001.225 Who in DHS does a recipient
other than an individual notify about a
criminal drug conviction?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify the DHS Office
of Inspector General and each DHS
office from which the recipient
currently has an award.

Subpart C—Requirements for
Recipients Who Are Individuals

§3001.300 Who in DHS does a recipient
who is an individual notify about a criminal
drug conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a
conviction for a criminal drug offense
must notify the DHS Office of Inspector
General and each DHS office from
which the recipient currently has an
award.

Subpart D—Responsibilities of Agency
Awarding Officials

§3001.400 What method do | use as an
agency awarding official to obtain a
recipient’s agreement to comply with the
OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements in
the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the
recipient must comply with drug-free
workplace requirements in Subpart B
(or Subpart C, if the recipient is an
individual) of 2 CFR part 3001, which
adopts the Government-wide
implementation (2 CFR part 182) of sec.
5152-5158 of the Drug-Free Workplace
Act of 1988 (Pub. L. 100-690, Title V,
Subtitle D; 41 U.S.C. 701-707).

Subpart E—Violations of This Part and
Consequences

§3001.500 Who in DHS determines that a
recipient other than an individual violated
the requirements of this part?

The Secretary of Homeland Security,
or his or her official designee, will make
the determination that a recipient other
than an individual violated the
requirements of this part.

§3001.505 Who in DHS determines that a
recipient who is an individual violated the
requirements of this part?

The Secretary of Homeland Security,
or his or her official designee, will make
the determination that a recipient who
is an individual violated the
requirements of this part.

§3001.510 What actions will the Federal
Government take against a recipient
determined to have violated this part?

If a recipient is determined to have
violated 2 CFR part 182, as
implemented by this part, the agency
will take one or more of the following
actions—

(a) Suspension of payments under the
award;

(b) Suspension or termination of the
award; and

(c) Suspension or debarment of the
recipient under 2 CFR part 180 and 2
CFR part 3000, for a period not to
exceed five years.

Subpart F—Definitions
§3001.605 Award.

Award means an award of financial
assistance by a Federal agency directly
to a recipient.

(a) The term award includes:

(1) A Federal grant, cooperative
agreement or reimbursable agreement,
in the form of money or property in lieu
of money.

(2) A block grant or a grant in an
entitlement program, whether or not the
grant is exempted from coverage under
2 CFR part 182 and specifies uniform
administrative requirements.

(b) The term “award” does not
include:

(1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(5) Insurance.

(6) Direct appropriations.
)

(7) Veterans’ benefits to individuals
(i.e., any benefit to veterans, their
families, or survivors by virtue of the
service of a veteran in the Armed Forces
of the United States).

(8) Other Transactional Authority
Award.

§3001.661 Reimbursable Agreement.

Reimbursable Agreement means an
award in which the recipient is
reimbursed for expenditures only, and
is not eligible for advance payments.

TITLE 44—EMERGENCY
MANAGEMENT AND ASSISTANCE

CHAPTERI

PART 17—[REMOVED]

m 2. Remove part 17.
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Dated: February 4, 2011.
Lluana McCann,

Director, Division of Financial Assistance
Policy and Oversight, Office of the Chief
Financial Officer, Department of Homeland
Security.

[FR Doc. 2011-3217 Filed 2—23-11; 8:45 am]
BILLING CODE 9110-9B-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 704
RIN 3133-AD80

Corporate Credit Unions

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final Interpretive Ruling and
Policy Statement 11-02.

SUMMARY: The NCUA Board is issuing a
final Interpretive Ruling and Policy
Statement (IRPS) setting forth the
requirements and process for chartering
corporate Federal credit unions.

DATES: This IRPS is effective March 28,
2011.

FOR FURTHER INFORMATION CONTACT: Lisa
Henderson, Staff Attorney, Office of
General Counsel, at the address above or
telephone: (703) 518-6540; or Dave
Shetler, Deputy Director, Office of
Corporate Credit Unions, at the address
above or telephone: (703) 518-6640.
SUPPLEMENTARY INFORMATION:

A. Background

NCUA recently finalized changes to
its Gorporate Credit Union Rule, 12 CFR
part 704. 75 FR 64786 (October 20,
2010). These changes, as well as
NCUA’s other efforts to resolve the
problems created by the legacy assets
remaining in the corporate credit union
(corporate) system, are likely to result in
a fundamental restructuring of that
system. As part of this restructuring,
NCUA believes that some groups of
natural person credit unions (NPCUs)
may wish to form new corporates.
Previous corporate chartering guidance
had been withdrawn; accordingly, on
September 24, 2010, the NCUA Board
issued a proposed IRPS setting forth the
requirements and process for chartering
corporate Federal credit unions (FCUs).
75 FR 60651 (October 1, 2010).

The proposed IRPS set forth
requirements for prospective new
corporate FCUs and NCUA'’s standards
for evaluating applications. It also
included detailed timelines for
processing charter applications.

The public comment period for the
proposed IRPS closed on November 1,
2010. NCUA received six comment

letters on the proposed IRPS. The
commenters generally supported the
IRPS but asked for clarification
regarding certain provisions and/or
suggested minor changes.

B. Comments

General Comments

One commenter observed that the
Board has suggested the possibility of
permitting special purpose corporates
and asked whether the IRPS would
apply to an entity organized as a special
purpose corporate. The Board notes that
any entity chartered as a “corporate
credit union” would be subject to the
IRPS.

Specific Comments

Section II—Subscribers

This section of the proposed IRPS
provided that seven or more natural
person representatives of natural person
credit unions (NPCUs)—“the
subscribers”—may charter a corporate
FCU.

Two commenters stated that it was
not clear whether each natural person
subscriber must represent a different
NPCU. They recommended a
clarification requiring at least seven
subscribers from at least seven different
NPCUs but that there be some latitude,
on a case-by-case basis, for the
subscribers to represent fewer NPCUs.
The Board believes it is important that,
without exception, each natural person
subscriber represent a different NPCU,
and has clarified the final IRPS
accordingly. This requirement furthers
the goal of developing broad
membership support for any potential
new charter and is consistent with the
requirement in § 704.14(a)(4) of the
NCUA Regulations that no individual
may serve on the board if any corporate
member would have more than one
representative on the board. 12 CFR
704.14(a)(4).

Section III—Economic Advisability;
Subsection B—Proposed Management’s
Character and Fitness

This subsection of the proposal
provided that NCUA would conduct
background and credit investigations on
prospective officials and employees to
establish each applicant’s character and
ability to effectively handle financial
matters. The proposal listed some
factors that could lead to disapproval of
a prospective official or employee,
including criminal convictions,
indictments, acts of fraud and
dishonesty, serious or unresolved past
due credit obligations, and
bankruptcies. This subsection also
noted that NCUA needs assurance that

the management team would have the
requisite skills—including leadership—
to make the proposed corporate a
success.

One commenter suggested that
instead of providing factors NCUA may
consider, the IRPS should state that
these factors are the only ones NCUA
will consider. The commenter further
stated that an indictment alone should
not be a factor, as an individual might
not be convicted. The Board declines to
change the list of factors or to make
them exclusive. To help ensure that
corporate officials and employees have
the highest integrity, NCUA needs to
have the flexibility to consider any and
all matters that may bear on an
applicant’s character, including
indictments and other factors that might
not be listed. No one factor is
necessarily dispositive, however, and
depending on the circumstances, the
fact that an applicant has been indicted
might not lead to his or her disapproval.

One commenter stated that
“leadership” should not be included as
a factor, as the IRPS does not provide
the criteria NCUA would use to assess
leadership quality. The commenter
pointed to § 701.14 of the NCUA
Regulations, governing change in
officials of newly-chartered or troubled
condition credit unions. Paragraph (e) of
that section allows NCUA to disapprove
an individual’s service based on his or
her “competence, experience, character,
or integrity.” The commenter suggested
that these criteria should be the focus of
NCUA'’s evaluation of prospective
corporate officials. The Board disagrees.
As noted above, the IRPS already
provides for NCUA consideration of a
prospective official or employee’s
character and ability to handle financial
matters. Leadership is an additional
quality that includes the demonstrated
ability to establish an organizational
vision, prioritize activities, and lead the
organization to successfully accomplish
its goals.

Section III, Subsection C—Member
Support

This subsection required that
subscribers demonstrate a sufficient
customer base for the proposed
corporate in the form of membership
applications, capital and share
commitments, and commitments to use
the corporate’s services. Specifically, it
stated that the capital plan must show
how the corporate would keep its total
capital at 4 percent or more of its
moving daily average net assets
(MDANA) at all times beginning when
NCUA issues the charter.

Several commenters questioned how
this could be calculated on the day the
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charter is issued, given that MDANA is
defined as “the average of daily average
net assets for the month being measured
and the previous 11 months.” The Board
agrees, and has clarified the IRPS to say
that MDANA at the time of charter will
be calculated as the corporate’s net
assets on the date of charter, and
MDANA for successive months consists
of the average of DANA for the month
being measured and the previous
months back to the date of charter.

Two commenters felt that a newly-
chartered corporate should be given
more time to reach 4 percent. The Board
disagrees. It is imperative that a
corporate be adequately capitalized
from the date of charter. A corporate
with inadequate capital presents a risk
both to its members and to the corporate
system as a whole.

Section III, Subsection C—Present and
Future Market Conditions—Business
Plan

This subsection requires subscribers
to submit a business plan based on
realistic and supportable projections
and assumptions that address a number
of specific elements.

One commenter stated that some
elements of the required business plan
were too specific and duplicative of
other information. The commenter also
expressed concern about NCUA keeping
a charter application’s business plan
information confidential. The Board
disagrees with these comments,
believing that all of the information
requested in the application is necessary
and that NCUA has systems in place to
keep application information
confidential.

Another commenter expressed
concern that NCUA would not be
sufficiently vigorous in its review of any
proposed new corporate FCU’s business
plan to ensure that the plan is founded
upon realistic and supportable
projections and assumptions. The Board
has directed staff to closely scrutinize
any new charter application to
determine that a proposed corporate is
economically viable.

Section VI—NCUA Review

This section of the proposal set out
the process and timeline NCUA would
follow in evaluating a charter
application. Generally, NCUA’s Office
of Corporate Credit Unions (OCCU) field
and central office staff would review an
application and give it to the Board for
the final decision. Two commenters
argued that under the proposed
timeline, it could take up to six months
for the review and decision and that this
was too long. While the Board believes
it is important for NCUA to take time to

fully evaluate all aspects of an
application, it understands that there
may be a situation in which corporate
restructuring requires expedited
consideration of an application. The
Board pledges that NCUA will work
diligently to ensure the needs of the
corporate system are met.

The proposed review process
contemplated that OCCU staff and
subscribers would work together at
every step to ensure a complete
application package that could be
forwarded to the NCUA Board for a
vote. One commenter, however, was
concerned that OCCU staff might
exercise a veto over any particular
application by deciding not to forward
it to the NCUA Board. To assuage this
concern, the final IRPS provides
subscribers with the right to petition the
Board directly for a vote on a charter
application where either (1) the OCCU
Director has determined that the
application does not merit approval, or
(2) the subscribers believe, after some
sufficient time to process the initial
application, OCCU has moved too
slowly on pushing the application to the
Board. Accordingly, subscribers will
have a 90 day window—beginning from
the date of an OCCU disapproval letter
or 180 days from the date of initial
application, whichever is earlier—to
petition the Board for a direct vote on
the application.

Section VI also provided that if the
Board approved a charter application,
the officials must sign a Letter of
Understanding and Agreement (LUA)
imposing certain restrictions and
requirements. Two commenters stated
that the IRPS should clarify that the
LUA will not impose any arbitrary
restrictions that could hamper a
corporate’s growth. The Board assures
the commenters that NCUA is
committed to the success of any
corporate it charters and will not act to
harm the corporate.

C. Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any final regulation may have on
a substantial number of small entities
(those under $10 million in assets). The
IRPS only applies to corporate credit
unions, all of which have assets well in
excess of $10 million. Accordingly, the
Board certifies that this final rule will
not have a significant economic impact
on a substantial number of small credit
unions and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden. 44
U.S.C. 3507(d); 5 CFR part 1320. For
purposes of the PRA, a paperwork
burden may take the form of either a
reporting or a recordkeeping
requirement, both referred to as
information collections.

NCUA identified and described some
information collection requirements in
the proposed chartering process. As
required by the PRA, NCUA has
submitted a copy of this IRPS to the
Office of Management and Budget
(OMB) for its review and approval.
While NCUA received comments on the
proposed rule, no commenters
specifically addressed the agency’s
estimates of burden hours as set out in
the preamble to the proposed rule.
Accordingly, NCUA anticipates that
OMB will approve NCUA’s submission
and assign a collection number.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
State and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order.

This final rule will not have
substantial direct effects on the States,
on the connection between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

NCUA has determined that this final
rule will not affect family well-being
within the meaning of section 654 of the
Treasury and General Government
Appropriations Act, 1999, Public Law
105-277, 112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) (SBREFA) provides
generally for congressional review of
agency rules. A reporting requirement is
triggered in instances where NCUA
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issues a final rule as defined by section
551 of the Administrative Procedure
Act, 5 U.S.C. 551. OMB’s determination
about whether this rule is a major rule
is pending.

By the National Credit Union
Administration Board on February 17, 2011.
Mary F. Rupp,

Secretary of the Board.

Authority: 12 U.S.C. 1753, 1754, 1758,
1766.

Corporate Federal Credit Union
Chartering Guidelines

I—Goals of NCUA Corporate
Chartering Guidelines

These guidelines are intended to
achieve the following goals:

e Uphold the provisions of the
Federal Credit Union Act (Act);

¢ Promote safety and soundness
within the credit union industry; and

¢ Provide quality services to
members.

NCUA will consider the above criteria
as the primary factors in determining
whether to approve a corporate Federal
credit union (FCU) charter. In unusual
circumstances, NCUA may consider
other information in deciding if a
charter should be approved, such as
other Federal law or public policies.

II—Subscribers

Seven or more natural person
representatives of different natural
person credit unions (NPCUs)—“the
subscribers”—must present to NCUA for
approval a sworn organization
certificate stating at a minimum:

¢ The name of the proposed corporate
FCU;

¢ The location of the proposed
corporate FCU;

e The names and addresses of the
subscribers to the certificate and the
number of shares subscribed by each;

e The initial par value of the shares;
and

e The proposed field of membership.

False statements on any of the
required documentation filed in
obtaining an FCU charter may be
grounds for Federal criminal
prosecution.

III—Economic Advisability
A—General

Before chartering a corporate FCU,
NCUA must be satisfied that the
institution will be viable and that it will
provide needed services to its members.
NCUA will conduct an independent
investigation of each charter application
to ensure that the proposed corporate
credit union can be successful. In
general, the success of any credit union

depends on: (a) The character and
fitness of management; (b) the depth of
the members’ support; and (c) present
and projected market conditions.

B—Proposed Management’s Character
and Fitness

The Act requires NCUA to ensure that
the subscribers of Federal charters are of
good “general character and fitness.” In
addition, employees and officials must
be competent, experienced, honest, and
of good character.

NCUA will conduct background and
credit investigations on prospective
officials and employees, and the reports
must establish each applicant’s
character and ability to effectively
handle financial matters. Factors that
may lead to disapproval of a prospective
official or employee include criminal
convictions, indictments, and acts of
fraud and dishonesty. Other factors,
such as serious or unresolved past due
credit obligations and bankruptcies
disclosed during credit checks, may also
disqualify an individual.

NCUA also needs reasonable
assurance that the management team
will have the requisite skills—
particularly in leadership, accounting,
funds management, and payment
systems risk—and the commitment to
dedicate the time and effort needed to
make the proposed corporate FCU a
success.

Section 701.14 of NCUA’s Rules and
Regulations sets forth the procedures for
NCUA approval of officials of newly
chartered FCUs, including corporate
FCUs. If the application of a prospective
official or employee to serve is not
acceptable to NCUA'’s Director, Office of
Corporate Credit Unions (OCCU), the
group can propose an alternate to act in
that individual’s place. If the charter
applicant feels it is essential that the
disqualified individual be retained, the
individual may appeal the OCCU’s
decision to the NCUA Board. If an
appeal is pursued, action on the
application may be delayed. If the
appeal is denied by the NCUA Board, an
applicant acceptable to NCUA must be
provided before the charter can be
approved.

C—Member Support

An important chartering
consideration is the degree of support
from the field of membership. The
charter applicant must demonstrate a
sufficient customer base from which to
draw business in the form of
membership applications, capital and
share commitments, and commitments
to use the corporate FCU’s services. The
applicant must provide surveys and/or
written commitments certifying to this

potential membership base and capital
commitment to the levels required by
Part 704 of NCUA’s Rules and
Regulations. Although NCUA may work
with a newly chartered corporate on a
plan to meet the retained earnings
requirements of Part 704, the newly
chartered corporate must have a viable
plan to solicit and maintain sufficient
contributed capital. Generally, the plan
must show how the corporate FCU will
keep its total capital at 4 percent or
more of its moving daily average net
assets (MDANA) at all times beginning
on the date NCUA issues the charter.
MDANA at the time of charter will be
calculated as the corporate’s net assets
on the day of charter. MDANA for
month one consists of the DANA for
that month. MDANA for months two
through eleven consists of the average of
DANA for the month being measured
and the previous months back to the
date of charter.

D—Present and Future Market
Conditions—Business Plan

The ability to provide effective service
to members, compete in the
marketplace, and adapt to changing
market conditions are key to the
survival of any enterprise. Before NCUA
will charter a corporate credit union, a
charter applicant must submit a
business plan based on realistic and
supportable projections and
assumptions. The business plan should
contain, at a minimum, the following
elements:

(1) Mission statement;

(2) Analysis of market conditions (i.e.,
economic prospects for the corporate
credit union and availability of
proposed financial services from
alternative depository institutions);

(3) Summary of survey results and/or
customer base analysis;

(4) Proposed financial services to be
offered;

(5) How and when services are to be
implemented;

(6) Anticipated corporate credit union
staffing and credentials of key
employees;

(7) Physical facility—office and
equipment;

(8) Proposed recordkeeping, data
processing, and communications
systems and/or vendors;

(9) Budget for the first three years;

(10) Semiannual pro-forma financial
statements for the first three years,
including a listing of the assumptions
used to develop the financial
statements;

(11) Goals for the number of members
and shares under various scenarios;

(12) Projected break-even or date of
achieving independent operations;
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(13) Source of funds to pay expenses
during the initial setup and early
months of operation;

(14) Written policies for shares,
lending, investments, funds
management, capital accumulation as
required by Part 704, payment systems,
and EDP;

(15) Plan for continuity—directors,
committee members, and senior
management;

(16) Evidence of commitment (i.e.,
letters and/or contracts used to
substantiate projections); and

(17) Services and marketing strategies
for financial and correspondent
services, including the ability of the
proposed corporate credit union to
efficiently deliver these products.

IV—Organizing a Corporate Federal
Credit Union

The subscribers must submit the
following documentation to the NCUA
Office of Corporate Credit Unions
(OCCU) for processing:

(1) NCUA Form 4001—Federal Credit
Union Investigation Report. In
completing the form, subscribers may
disregard any reference to “common
bond.” In addition, where Section B.2 of
the form requires a potential interest
survey sample of at least 250 potential
members, subscribers may use a sample
of at least 30 potential members.

(2) NCUA Form 4008—Organization
Certificate. This document establishes
the seven criteria required of subscribers
by the Act and is signed by the
subscribers and notarized. This
document should be executed in
duplicate.

(3) NCUA Form 4012—Report of
Officials and Agreement to Serve. This
form documents general background
information for each official and
employee of the proposed corporate
credit union. Each designee must
complete and sign this form.

(4) NCUA Form 9500—Application
and Agreements for Insurance of
Accounts. This document contains
agreements FCUs must comply with in
order to obtain NCUA insurance
coverage of member accounts. The
document must be completed and
signed by both the chief executive
officer and chief financial officer.

(5) NCUA Form 9501—Certification of
Resolutions. This document certifies the
board of the proposed corporate credit
union has resolved to apply for Federal
insurance of member’s accounts and has
authorized the chief executive officer
and chief financial officer to execute the
Application and Agreements for
Insurance of Accounts. Both the chief
executive officer and recording officer of

the proposed corporate credit union
must sign this certification.

V—Name Selection

It is the responsibility of the corporate
FCU organizers to ensure that the
proposed corporate FCU name does not
constitute an infringement on the name
of any corporation in its trade area. This
responsibility also includes researching
any service marks or trademarks used by
any other corporation (including credit
unions) in its trade area. NCUA will
ensure, to the extent possible, that the
corporate credit union’s name:

¢ Is not already officially being used
by another FCU;

¢ Will not be confused with NCUA or
another Federal or State agency, or with
another credit union; and

¢ Does not include misleading or
inappropriate language.

The last three words in the name of
every credit union chartered by NCUA
must be “Federal Credit Union.”

VI—NCUA Review
A—General

OCCU will conduct an independent
investigation of the corporate credit
union’s charter application to assess the
economic and long-term viability of the
proposed corporate credit union. OCCU
field staff will conduct the review and,
if necessary, perform an on-site contact
with selected officials and others having
an interest in the proposed corporate
credit union.

The review will include evaluation of
proposed management’s experience and
suitability, commitment of proposed
officials, and assessment of economic
viability. OCCU field staff may also be
called upon to assist subscribers in the
proper completion of required forms
and the Organization Certificate—NCUA
Form 4008.

OCCU field staff will thoroughly
analyze the prospective corporate credit
union’s business plan for realistic
projections, attainable goals, and time
commitment. Any concerns will be
reviewed with the subscribers and
discussed with prospective officials.

NCUA will follow the timeline set
forth below in processing corporate
charter applications:

1. Within 30 days of receipt of the
application, OCCU field staff will meet
with the proposed officials and
management team to evaluate the
adequacy of management and the
information provided and to discuss the
corporate credit union’s ability to begin
operations and meet financial
projections if the charter is approved.

2. On completion of all required
reviews, but no later than 60 days after

the meeting described above, OCCU
field staff will make a recommendation
to the OCCU Director regarding the
application. The recommendation may
include provisional requirements to be
completed prior to final approval of a
corporate FCU charter.

3. Within 30 days of receiving the
OCCU field staff recommendation, the
OCCU Director will determine if the
application can be forwarded to NCUA
Board for action or if it should be
returned to the subscribers for more
information.

4. If the OCCU Director, after
reviewing any additional information,
believes the application has no merit,
the OCCU Director may return the
application to the subscribers as
disapproved. If the OCCU Director
believes the application has merit, the
Director will forward the application to
the Board, and the Board then has 60
days to vote on the proposed charter.

5. Notwithstanding the above
timeline, the subscribers may petition
the Board directly for a vote on a
pending application. The right to
petition begins upon the earlier of these
two dates:

(a) The date of any OCCU disapproval
described in paragraph 4 above, or

(b) 180 days from the date of initial
charter application.

Subscribers must ensure the Board
receives any petition no later than 90
days following the earlier of these two
dates. The Board will act on a timely
petition no later than 60 days from the
date of petition receipt.

6. If the charter is approved, the
officials must sign a “Letter of
Understanding and Agreement” (LUA)
before the corporate credit union can
commence operations. This LUA will
impose certain operational restrictions,
require compliance with NCUA’s Rules
and Regulations and adoption of the
standard Corporate FCU Bylaws, and
contain several financial performance
milestones that the new charter must
meet, consistent with Part 704.

B—Finalization of New Charter

If NCUA approves the charter
application, the subscribers, as their
final duty, will elect the board of
directors for the newly chartered
corporate FCU. The new board of
directors will subsequently appoint the
supervisory committee. The corporate
FCU must then submit a report of
officials to OCCU.

[FR Doc. 2011-4071 Filed 2—23-11; 8:45 am]
BILLING CODE 7535-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM449; Notice No. 25-420-SC]

Special Conditions: Embraer Model
EMB-135BJ (Legacy 650) Airplanes,
Limit Engine Torque Loads for Sudden
Engine Stoppage

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Embraer Model EMB—
135BJ (Legacy 650) airplanes, modified
in accordance with design-change
application (DCA) 0145—-000—-00020—
2008/FAA (the most current FAA-
approved revision; hereafter referred to
as “the DCA”). This Model EMB-135B]
airplane, as modified by the DCA, is
commonly referred to as the Legacy 650
airplane. It will have a novel or unusual
design feature associated with engine
size and the potential torque load
imposed by sudden engine-stoppage
conditions. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: The effective date of these
special conditions is February 17, 2011.
We must receive your comments by
April 11, 2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM449, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM449. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Carl
Niedermeyer, FAA Airframe Branch,
ANM-115, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98057—-3356;
telephone (425) 227-2279; facsimile
(425) 227-1149; e-mail
carl.niedermeyer@faa.gov.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public-comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to acknowledge receipt
of your comments on these special
conditions, include with your
comments a self-addressed, stamped
postcard on which you have written the
docket number. We will stamp the date
on the postcard and mail it back to you.

Background

On September 19, 2008, Embraer
applied for an amendment to U.S. type
certificate (TC) TO0011AT to include the
new certification basis of Model EMB—
135BJ (Legacy 650), modified according
to major level 1 design change
documented in DCA 0145-000—00020—
2008/FAA Revision original. This
airplane is a derivative of the Model
EMB-135B] (Legacy 600) airplane,
which is approved under the same TC.

The Model EMB-135BJ (Legacy 650)
airplane, modified according to the
DCA, is powered by two Rolls Royce
Allison engines, model AE3007A2. The

airplane has an interior seating
arrangement similar to the baseline
configuration Model EMB-135B]
(Legacy 600) airplane, with increased
maximum takeoff weight (MTOW) of
24,300 kg. It is intended for long-range
operations with enhanced performance,
and has additional fuel capacity over
the Model EMB-135B] (Legacy 600)
baseline configuration.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR), 21.17,
Embraer must show that the Model
EMB-135B] (Legacy 650) airplane meets
the applicable provisions of the
regulations incorporated by reference in
TC T00011AT or the applicable
regulations in effect on the date of
application for the change to the TC
data sheet. The regulations incorporated
by reference in the type certificate are
commonly referred to as the “original
type-certification basis.” The regulations
incorporated by reference in TC
TO0011AT are 14 CFR part 25 effective
February 1, 1965, including
Amendments 25—1 through 25-85, and
25-86 (applicable for § 25.1517), 25-88,
25-90, 25-91 (applicable for §§25.331,
25.335(b)(2), 25.351, 25.363, 25.371,
25.415, 25.491, 25.499 and 25.561),
25-93, 25-94 (applicable for § 25.807),
25-96 (applicable for § 25.571(e)(1)),
25-97, and 25-98, with certain
exceptions that are not relevant to this
special condition.

In addition, if the regulations
incorporated by reference do not
provide adequate standards with respect
to the change, the applicant must
comply with certain regulations in effect
on the date of application for the
change. The FAA has determined that
the Model EMB-135B]J (Legacy 650)
airplane must be shown to comply with
the airworthiness standards of part 25,
including Amendments 25-1 through
25-124, for components, areas,
appliances, and systems affected by the
type design change presented in the
DCA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Model EMB-135B]J (Legacy 650)
airplane because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of 14
CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, this Model EMB-135B]
(Legacy 650) airplane must comply with
the fuel-vent and exhaust-emission
requirements of 14 CFR part 34 and the
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noise certification requirements of 14
CFR part 36.

Special conditions, as defined in 14
CFR 11.19, are issued according to
§ 11.38 and become part of the type-
certification basis according to 14 CFR
21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of 14 CFR
21.101(a)(1).

Novel or Unusual Design Features

The Model EMB-135B] (Legacy 650)
airplane will incorporate novel or
unusual design features involving
engine size and the potential torque
load imposed by sudden-engine-
stoppage conditions.

Discussion

The limit engine-torque load imposed
by sudden engine stoppage, due to
malfunction or structural failure (such
as compressor jamming), has been a
specific requirement for transport-
category airplanes since 1957. The size,
configuration, and failure modes of jet
engines have changed considerably from
those envisioned when the engine
seizure requirement of § 25.361(b) was
first adopted. Current engines are much
larger and are now designed with large
bypass fans capable of producing much
larger torque loads if they become
jammed. It is evident from service
history that the frequency of occurrence
of the most severe sudden-engine-
stoppage events is rare.

Relative to the engine configurations
that existed when the rule was
developed in 1957, the present
generation of engines are sufficiently
different and novel to justify issuance of
special conditions to establish
appropriate design standards. The latest
generation of jet engines is capable of
producing, during failure, transient
loads that are significantly higher and
more complex than the generation of
engines that were present when the
existing standard was developed.
Therefore, the FAA has determined that
special conditions are needed for the
Model EMB-135B]J (Legacy 650)
airplanes.

To maintain the level of safety
intended in § 25.361(b), a more
comprehensive criteria is needed for the

new generation of high-bypass engines.
These special conditions would
distinguish between the more-common
seizure events and those less-common
seizure events resulting from structural
failures. For those less-common but
severe seizure events, these criteria
could allow some deformation in the
engine-supporting structure (ultimate
load design) in order to absorb the
higher energy associated with the high-
bypass engines, while at the same time
protecting the adjacent primary
structure in the wing and fuselage by
providing a higher safety factor. The
criteria for the more-severe events
would no longer be a pure static torque-
load condition, but would account for
the full spectrum of transient dynamic
loads developed from the engine-failure
condition.

Applicability

As discussed above, these special
conditions are applicable to the Model
EMB-135B] (Legacy 650) airplanes.
Should Embraer apply at a later date for
a change to the type design of a certified
airplane without new model designation
on Type Certificate No. T0O0011AT to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well
under the provisions of § 21.101(a)(1).

Certification of the Model EMB-135B]
(Legacy 650) airplane is currently
scheduled for February 18, 2011. The
substance of these special conditions
has been subject to the notice and
public-comment procedure in several
prior instances. Therefore, because a
delay would significantly affect the
applicant’s both installation of the
system and certification of the airplane,
these special conditions are effective
upon issuance.

Conclusion

This action affects only certain novel
or unusual design features on Model
EMB-135B]J airplanes. It is not a rule of
general applicability and it affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register; however, as the
certification date for the Embraer Model
EMB-135B] (Legacy 650) airplane is
imminent, the FAA finds that good
cause exists to make these special
conditions effective upon issuance.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for the Embraer
Model EMB-135B]J (Legacy 650)
airplanes.

1. For turbine engine installations, the
engine mounts, pylons and adjacent
supporting airframe structure must be
designed to withstand 1g level flight
loads acting simultaneously with the
maximum limit torque loads imposed
by each of the following:

a. Sudden engine deceleration due to
a malfunction, which could result in a
temporary loss of power or thrust; and

b. The maximum acceleration of the
engine.

2. For auxiliary-power-unit
installations, the power-unit mounts
and adjacent supporting airframe
structure must be designed to withstand
1g level flight loads acting
simultaneously with the maximum limit
torque loads imposed by each of the
following:

a. Sudden auxiliary-power-unit
deceleration due to malfunction or
structural failure; and

b. The maximum acceleration of the
power unit.

3. For engine supporting structure, an
ultimate loading condition must be
considered that combines 1g flight loads
with the transient dynamic loads
resulting from:

a. The loss of any fan, compressor, or
turbine blade; and

b. Separately, where applicable to a
specific engine design, any other engine
structural failure that results in higher
loads.

4. The ultimate loads developed from
these conditions are to be multiplied by
a factor of 1.0 when applied to engine
mounts and pylons and multiplied by a
factor of 1.25 when applied to adjacent
supporting airframe structure.

5. Any permanent deformation that
results from the conditions specified in
Special Condition number 3 must not
prevent continued safe flight and
landing.

Issued in Renton, Washington, on February
17, 2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 20114072 Filed 2-23-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0951; Directorate
Identifier 2010-NM-107-AD; Amendment
39-16608; AD 2011-04-08]

RIN 2120-AA64

Airworthiness Directives; Learjet Inc.
Model 45 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
a general visual inspection for damage
of wiring (including chafing, pinched
wires, and exposed wires) and correct
routing of wires in the left and right
circuit breaker panels, and related
investigative and corrective actions if
necessary. This AD results from reports
of wire damage on the pilot and copilot
circuit breaker panels caused by a short
circuit between chafed wiring and the
circuit breaker panel forward mounting
bracket. We are issuing this AD to detect
and correct damaged or misrouted
wires, which could result in a short
circuit and the loss of systems
associated with the wiring (including
fire suppression function for one engine
and essential avionics systems).

DATES: This AD is effective March 31,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of March 31, 2011.

ADDRESSES: For service information
identified in this AD, contact Learjet,
Inc., One Learjet Way, Wichita, Kansas
67209-2942; telephone 316-946—2000;
fax 316—946—2220; e-mail
ac.ict@aero.bombardier.com; Internet
http://www.bombardier.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the

Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: JOSG
Flores, Aerospace Engineer, Electrical
Systems and Avionics, ACE-119W,
FAA, Wichita Aircraft Certification
Office (ACO), 1801 Airport Road, Room
100, Mid-Continent Airport, Wichita,
Kansas 67209; telephone 316—946—4133;
fax 316—946—4107.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM was
published in the Federal Register on
October 1, 2010 (75 FR 60667). That
NPRM proposed to require a general
visual inspection for damage of wiring
(including chafing, pinched wires, and
exposed wires) and correct routing of
wires in the left and right circuit breaker
panels, and related investigative and
corrective actions if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Revise Unsafe Condition

Learjet requested that we revise the
unsafe condition, as stated in paragraph
(e) of the NPRM, to “This AD results
from reports of wire damage on the pilot
and copilot circuit breaker panels
caused by a short circuit between chafed
wiring and the circuit breaker panel
forward mounting bracket” instead of
“This AD results from reports of wire
damage on the pilot and copilot circuit
breaker panels caused by a short circuit
between chafed wires.”

We agree with the commenter’s
request. We have revised the language
in the SUMMARY section and paragraph
(e) of this AD accordingly.

Request To Revise Paragraph (g) of the
NPRM

Learjet requested that we revise
paragraph (g) of the NPRM to “except if
arcing damage is found on the forward
mounting bracket of the circuit breaker
panel” instead of “except if arcing
damage is found on the mounting
brackets of the forward circuit breaker
panel.”

We agree with the request provided
by the commenter. We have revised
paragraph (g) of this AD accordingly.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 339
airplanes of U.S. registry. We also
estimate that it would take about 1
work-hour per product to comply with
this AD. The average labor rate is $85
per work-hour. Based on these figures,
we estimate the cost of this AD to the
U.S. operators to be $28,815, or $85 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),
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(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-04-08 Learjet Inc.: Amendment 39—
16608; Docket No. FAA-2010-0951;
Directorate Identifier 2010-NM—-107-AD.

Effective Date
(a) This AD is effective March 31, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Learjet Inc. Model
45 airplanes, certificated in any category;
having serial numbers identified in
paragraphs (c)(1) and (c)(2) of this AD.

(1) Serial numbers 45-2001 through 45—
2114 inclusive, 45-2116 through 45-2120
inclusive, 45—2122, 45—-2125, and 45-2126.

(2) Serial numbers 45-005 through 45-380
inclusive, 45—-382 through 45-391 inclusive,
45-393 through 45-396 inclusive, 45—-398,
45-400, 45—401, and 45-403.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.

Unsafe Condition

(e) This AD results from reports of wire
damage on the pilot and copilot circuit
breaker panels caused by a short circuit
between chafed wiring and the circuit
breaker panel forward mounting bracket. The
Federal Aviation Administration is issuing
this AD to detect and correct damaged or
misrouted wires, which could result in a
short circuit and the loss of systems
associated with the wiring (including fire
suppression function for one engine and
essential avionics systems).

Compliance

(f) You are responsible for having the
actions required by this AD performed within

the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Action

(g) Within 50 flight hours after the effective
date of this AD: Do a general visual
inspection for damage of wiring and correct
routing of wires in the left and right circuit
breaker panels, and all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A40-24-11, dated November 16,
2009; or Bombardier Alert Service Bulletin
A45-24-16, dated November 16, 2009; as
applicable; except if arcing damage is found
on the forward mounting bracket of the
circuit breaker panel, before further flight,
repair in accordance with a method approved
by the Manager, Wichita Aircraft
Certification Office, FAA. Do all applicable
related investigative and corrective actions
before further flight.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Alternative Methods of Compliance
(AMOGs)

(h)(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Jose
Flores, Aerospace Engineer, Electrical
Systems and Avionics, ACE-119W, FAA,
Wichita Aircraft Certification Office (ACO),
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; telephone
316-946-4133; fax 316—946—-4107.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(i) For more information about this AD,
contact Jose Flores, Aerospace Engineer,
Electrical Systems and Avionics, ACE-119W,
FAA, Wichita Aircraft Certification Office
(ACO), 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas 67209;
telephone 316-946—4133; fax 316—946—4107.

Material Incorporated by Reference

(j) You must use Bombardier Alert Service
Bulletin A40-24-11, dated November 16,
2009; or Bombardier Alert Service Bulletin
A45-24-16, dated November 16, 2009; as
applicable; to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of

Bombardier Alert Service Bulletin A40-24—
11, dated November 16, 2009; and
Bombardier Alert Service Bulletin A45-24—
16, dated November 16, 2009; under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Learjet, Inc., One Learjet
Way, Wichita, Kansas 67209-2942; telephone
316-946—-2000; fax 316—946—-2220; e-mail
ac.ict@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
7,2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-3534 Filed 2—-23-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1039; Directorate
Identifier 2010-NM—-002-AD; Amendment
39-16612; AD 2011-05-03]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD)
that applies to the products listed above.
This AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

There has been numerous reported failures
of the Regional Jet engine TCGB [throttle
control gearbox] P/Ns: 2100140-003,
2100140-005 & 2100140-007. Some of these
failures have resulted in in-flight engine
shutdowns. Post incident investigations
revealed that excessive wear within the
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engine TCGB could alter the rigging position
or cause the throttle to jam. With the rigging
position altered, movement of the throttle
lever towards the idle position can result in
throttle moving too close to the fuel shut-off
position, which potentially, can cause the
engine to flame out.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
March 31, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of March 31, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Rocco Viselli, Senior Aviation Safety
Engineer, Avionic & Flight Test Branch,
ANE—-172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228—7331; fax
(516) 794-5531; e-mail
Rocco.Viselli@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 21, 2010 (75 FR
64960), and proposed to supersede AD
2005-06-04, Amendment 39—-14012 (70
FR 12963, March 17, 2005). That NPRM
proposed to correct an unsafe condition
for the specified products.

Since we issued AD 2005-06—04, the
inspection for the throttle control
gearbox (TCGB) required by that AD has
been transcribed in a new certification
maintenance requirement (CMR) task.
This AD mandates the incorporation of
new CMR Task C76-11-127-01 into the
Bombardier CL-600-2B19 Maintenance
Requirements Manual (MRM) as
introduced by Bombardier Temporary
Revision 2A—47. Transport Canada Civil
Aviation (TCCA), which is the aviation
authority for Canada, has issued
Canadian Airworthiness Directive CF—
2004-01R2, dated September 29, 2009
(referred to after this as “the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

There has been numerous reported failures
of the Regional Jet engine TCGB [throttle

control gearbox] P/Ns: 2100140-003,
2100140-005 & 2100140-007. Some of these
failures have resulted in in-flight engine
shutdowns. Post incident investigations
revealed that excessive wear within the
engine TCGB could alter the rigging position
or cause the throttle to jam. With the rigging
position altered, movement of the throttle
lever towards the idle position can result in
throttle moving too close to the fuel shut-off
position, which potentially, can cause the
engine to flame out.

Bombardier issued Service Bulletin (SB)
601R-76—019 dated 21 August 2003, to
introduce an inspection of, and if required,
replacement of the throttle control gearbox
with a serviceable unit. AD CF-2004-01 was
originally issued to mandate the subject
inspection requirement as per SB 601R-76—
019 and subsequent revisions.

The subject TCGB inspection requirements
mandated as per the earlier versions of this
[Canadian] AD, are now transcribed in a new
Certification Maintenance Requirement
(CMR) task. This revision is issued to
mandate the incorporation of the new CMR
task [Task C76-11-127-01] into the CL-600—
2B19 Maintenance Requirements Manual
(MRM), as introduced by the MRM
Temporary Revision (TR) 2A—47.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

The NPRM referred to Bombardier
Service Bulletin 601R-76—019, Revision
C, dated July 5, 2007, as the appropriate
source of service information for
accomplishing certain proposed actions.
Bombardier Inc. has issued Service
Bulletin 601R-76—-019, Revision D,
dated September 23, 2010. This service
bulletin does not add any work for the
affected airplanes. We have revised this
final rule to refer to Bombardier Service
Bulletin 601R-76—-019, Revision D,
dated September 23, 2010, as the
appropriate source of service
information for accomplishing the
applicable actions.

We have added new paragraph (m) to
this final rule to give credit to operators
for accomplishing the applicable actions
before the effective date of this AD in
accordance with Bombardier Service
Bulletin 601R-76—-019, Revision C,
dated July 5, 2007. We have re-
identified subsequent paragraphs
accordingly.

The NPRM also referred to
Bombardier Temporary Revision 2A—47,
dated May 27, 2009, to Appendix A—
Certification Maintenance
Requirements, of Part 2 of the
Bombardier CL-600-2B19 Maintenance
Requirements Manual for incorporating
new CMR Task C76—11-127-01 into the
maintenance program. Bombardier Inc.
has issued Temporary Revision 2A-53,
dated December 15, 2010, to Appendix
A——Certification Maintenance

Requirements, of Part 2 of the
Bombardier CL-600—-2B19 Maintenance
Requirements Manual. Bombardier
Temporary Revision 2A-53, dated
December 15, 2010, was issued to revise
the task description of CMR Task C76—
11-127-01. We have revised this final
rule to allow operators to use either
Bombardier Temporary Revision 2A—47,
dated May 27, 2009; or Bombardier
Temporary Revision 2A-53, dated
December 15, 2010; for revising the
maintenance program to include CMR
Task C76-11-127-01.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
about 638 products of U.S. registry.

The actions that are required by AD
2005-06—04 and retained in this AD
take about 7 work-hours per product, at
an average labor rate of $85 per work-
hour. Based on these figures, the
estimated cost of the currently required
actions is $595 per product.

We estimate that it will take about 1
work-hour per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
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hour. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $54,230, or $85 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES

section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-14012 (70 FR
12963, March 17, 2005) and adding the
following new AD:

2011-05-03 Bombardier, Inc.: Amendment
39-16612. Docket No. FAA-2010-1039;
Directorate Identifier 2010-NM—-002—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 31, 2011.

Affected ADs

(b) The AD supersedes AD 2005-06—04,
Amendment 39-14012.

Applicability

(c) This AD applies to Bombardier, Inc.
Model CL-600-2B19 (Regional Jet Series 100
& 440) airplanes, certificated in any category,
having an engine throttle control gearbox
(TCGB) with part number 2100140-003,
2100140-005, or 2100140-007 installed.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (n)(1) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 76: Engine Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There has been numerous reported failures
of the Regional Jet engine TCGB P/Ns:
2100140-003, 2100140-005 & 2100140-007.
Some of these failures have resulted in in-

flight engine shutdowns. Post incident
investigations revealed that excessive wear
within the engine TCGB could alter the
rigging position or cause the throttle to jam.
With the rigging position altered, movement
of the throttle lever towards the idle position
can result in throttle moving too close to the
fuel shut-off position, which potentially, can
cause the engine to flame out.

Bombardier issued Service Bulletin (SB)
601R-76-019 dated 21 August 2003, to
introduce an inspection of, and if required,
replacement of the throttle control gearbox
with a serviceable unit. AD CF-2004-01 was
originally issued to mandate the subject
inspection requirement as per SB 601R-76—
019 and subsequent revisions.

The subject TCGB inspection requirements
mandated as per the earlier versions of this
[Canadian] AD, are now transcribed in a new
Certification Maintenance Requirement
(CMR) task. This revision is issued to
mandate the incorporation of the new CMR
task [Task C76-11-127-01] into the CL-600—
2B19 Maintenance Requirements Manual
(MRM), as introduced by the MRM
Temporary Revision (TR) 2A—47.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2005-
06-04, With New Service Information

Inspection

(g) For airplanes having serial numbers
(S/Ns) 7003 through 7067 inclusive, and
7069 and subsequent: At the applicable time
specified in paragraph (g)(1) or (g)(2) of this
AD, do a detailed inspection for wear of the
left and right engine throttle control
gearboxes having part number (P/N)
2100140-005 or 2100140-007 by doing all
the actions per Part A, paragraphs A., B., and
C.(1) through C.(4), of the Accomplishment
Instructions of Bombardier Service Bulletin
601R-76-019, dated August 21, 2003;
Revision ‘A,” dated February 19, 2004;
Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010. If the wear
value is the same as that specified in Part A,
paragraph B.(8), of the Accomplishment
Instructions of Bombardier Service Bulletin
601R-76-019, dated August 21, 2003;
Revision ‘A,” dated February 19, 2004;
Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010; repeat the
inspection thereafter at intervals not to
exceed 1,000 flight hours. As of the effective
date of this AD, only Bombardier Service
Bulletin 601R-76-019, Revision D, dated
September 23, 2010, may be used. Doing the
inspection required by paragraph (k) of this
AD terminates the requirement in this
paragraph.

(1) For airplanes having S/Ns 7003 through
7067 inclusive and 7069 through 7999
inclusive: Within 1,000 flight hours or 90
days after March 25, 2004 (the effective date
of AD 2004—-05-12), whichever is later.

(2) For airplanes having S/Ns 8000 and
subsequent: Within 1,000 flight hours or 90
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days after April 1, 2005 (the effective date of
AD 2005-06—04), whichever is later.

Note 2: For the purposes of this AD, a
detailed inspection is: “An intensive visual
examination of a specific structural area,
system, installation, or assembly to detect
damage, failure, or irregularity. Available
lighting is normally supplemented with a
direct source of good lighting at an intensity
deemed appropriate by the inspector.
Inspection aids such as mirror, magnifying
lenses, etc., may be used. Surface cleaning
and elaborate access procedures may be
required.”

Corrective Action

(h) If the wear value found during any
inspection required by paragraph (g) of this
AD is not the same as that specified in Part
A, paragraph B.(8), of the Accomplishment
Instructions of Bombardier Service Bulletin
601R-76-019, dated August 21, 2003;
Revision ‘A,” dated February 19, 2004;
Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010: Do the
applicable actions required by paragraph
(h)(1), (h)(2), or (h)(3) of this AD, at the time
specified, per the Accomplishment
Instructions of Bombardier Service Bulletin
601R-76-019, dated August 21, 2003;
Revision ‘A,” dated February 19, 2004;
Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010. Repeat the
inspection required by paragraph (g) of this
AD thereafter at intervals not to exceed 1,000
flight hours. As of the effective date of this
AD, only Bombardier Service Bulletin 601R—
76—019, Revision D, dated September 23,
2010, may be used. Doing the inspection
required by paragraph (k) of this AD
terminates the inspection requirements of
this paragraph.

(1) If the wear value on one or both of the
gearboxes is the same as that specified in Part
A, paragraph B.(5), of the Accomplishment
Instructions of Bombardier Service Bulletin
601R-76-019, dated August 21, 2003;
Revision ‘A,’ dated February 19, 2004;
Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010: Before further
flight, replace the affected gearbox with a
new or serviceable gearbox, by doing all the
actions per Part B, paragraphs D. through
F.(7), of the Accomplishment Instructions of
Bombardier Service Bulletin 601R-76-019,
dated August 21, 2003; Revision ‘A,” dated
February 19, 2004; Revision B, dated
February 16, 2005; Revision C, dated July 5,
2007; or Revision D, dated September 23,
2010. As of the effective date of this AD, only
Bombardier Service Bulletin 601R-76-019,
Revision D, dated September 23, 2010, may
be used.

(2) If the wear value on both the left and
right gearboxes is the same as that specified
in Part A, paragraph B.(6), of Bombardier
Service Bulletin 601R-76—019, dated August
21, 2003; Revision ‘A,” dated February 19,
2004; Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010: Before further
flight, replace the gearbox having the higher
wear value with a new or serviceable

gearbox, by doing all the actions per Part B,
paragraphs D. through F.(7), of the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-76—019, dated August
21, 2003; Revision ‘A,” dated February 19,
2004; Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010. Within 1,000
flight hours after doing the replacement,
replace the other gearbox. As of the effective
date of this AD, only Bombardier Service
Bulletin 601R-76—-019, Revision D, dated
September 23, 2010, may be used.

(3) If the wear value on only one gearbox
is the same as that specified in Part A,
paragraph B.(7), and the wear value on the
other gearbox is the same as that specified in
Part A, paragraph B.(8), of the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-76-019, dated August
21, 2003; Revision ‘A,” dated February 19,
2004; Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010: Within 1,000
flight hours after the inspection, replace the
gearbox with the wear value that is the same
as that specified in Part A, paragraph B.(7),
with a new or serviceable gearbox. Do the
replacement by doing all the actions per Part
B, paragraphs D. through F.(7), of the
Accomplishment Instructions of Bombardier
Service Bulletin 601R-76—019, dated August
21, 2003; Revision ‘A, dated February 19,
2004; Revision B, dated February 16, 2005;
Revision C, dated July 5, 2007; or Revision
D, dated September 23, 2010. As of the
effective date of this AD, only Bombardier
Service Bulletin 601R-76—-019, Revision D,
dated September 23, 2010, may be used.

Additional Guidance

Note 3: Bombardier Service Bulletin 601R—
76—019, dated August 21, 2003; Revision ‘A,’
dated February 19, 2004; Revision B, dated
February 16, 2005; Revision C, dated July 5,
2007; and Revision D, dated September 23,
2010; reference Trans Digm, Inc.,
AeroControlex Group Service Bulletin
2100140-007-76—04, dated ]uly 22,2003, as
an additional source of guidance for
accomplishment of the inspections and
replacement.

Reporting Requirement

(i) At the applicable time specified in
paragraph (i)(1) or (i)(2) of this AD, submit
a report of gearbox wear to Bombardier
Aerospace, In-Service Engineering (Engine
Group); fax (514) 855—7708. The report must
include the airplane serial number, the
number of flight hours on the airplane, and
the number of flight hours on each gearbox
(if different than the number of flight hours
on the airplane).

(1) For Bombardier Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes,
serial numbers 7003 through 7067 inclusive,
and 7069 through 7999 inclusive: Submit a
report within 10 days after doing the
inspection required by paragraph (g) of this
AD, or within 10 days after March 25, 2004,
whichever is later.

(2) For Bombardier Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes,
serial numbers 8000 and subsequent: Submit
a report within 10 days after doing the

inspection required by paragraph (g) of this
AD, or within 10 days after April 1, 2005 (the
effective date of AD 2005—06—-04), whichever
is later.

New Requirements of This AD

Actions

(j) For all airplanes: Within 30 days after
the effective date of this AD, revise the
maintenance program to include new CMR
Task C76-11-127-01 specified in
Bombardier Temporary Revision 2A—47,
dated May 27, 2009; or Bombardier
Temporary Revision 2A—-53, dated December
15, 2010; to Appendix A—Certification
Maintenance Requirements, of Part 2 of the
Bombardier CL-600-2B19 Maintenance
Requirements Manual.

Note 4: The actions required by paragraph
(j) of this AD may be done by inserting a copy
of Bombardier Temporary Revision 2A—47,
dated May 27, 2009; or Bombardier
Temporary Revision 2A—-53, dated December
15, 2010; into the AWL section of Appendix
A—=Certification Maintenance Requirements,
of Part 2 of the Bombardier CL-600-2B19
Maintenance Requirements Manual. When
this temporary revision has been included in
the limitation section of the general revisions
of the document, the general revisions may
be inserted in the document, provided the
relevant information (CMR Task C76-11—
127-01) in the general revision is identical to
that in Bombardier Temporary Revision 2A—
47, dated May 27, 2009; or Bombardier
Temporary Revision 2A—-53, dated December
15, 2010.

(k) For CMR Task C76-11-127-01
identified in Bombardier Temporary Revision
2A-47, dated May 27, 2009; or Bombardier
Temporary Revision 2A—53, dated December
15, 2010; do the initial inspection within
1,000 flight hours after the effective date of
this AD. Doing the initial inspection required
by this paragraph terminates the
requirements of paragraph (g) of this AD and
the inspection requirements of paragraph (h)
of this AD.

(1) Thereafter, except as provided by
paragraph (n) of this AD, no alternative
intervals may be approved for CMR Task
C76-11-127-01 identified in Bombardier
Temporary Revision 2A—47, dated May 27,
2009; or Bombardier Temporary Revision
2A-53, dated December 15, 2010; which
require a special detailed inspection of the
throttle control gearbox for gear and rack
teeth wear.

(m) Accomplishment of the actions
specified in paragraphs (g) and (h) of this AD
before the effective date of this AD according
to Bombardier Service Bulletin 601R-76—-019,
Revision C, dated July 5, 2007, is acceptable
for compliance with the corresponding
requirements of this AD.

FAA AD Differences

Note 5: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(n) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
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Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(o) Refer to MCAI Canadian Airworthiness
Directive CF—2004—-01R2, dated September
29, 2009; Bombardier Service Bulletin 601R—
76—019, Revision D, dated September 23,
2010; and Bombardier Temporary Revision
2A-47, dated May 27, 2009, or Bombardier
Temporary Revision 2A—53, dated December
15, 2010, to Appendix A—Certification
Maintenance Requirements, of Part 2 of the
Bombardier CL-600-2B19 Maintenance
Requirements Manual; for related
information.

Material Incorporated by Reference

(p) You must use Bombardier Service
Bulletin 601R-76-019, Revision D, dated
September 23, 2010; and Bombardier
Temporary Revision 2A—47, dated May 27,
2009, or Bombardier Temporary Revision
2A-53, dated December 15, 2010, to
Appendix A—Certification Maintenance
Requirements, of Part 2 of the Bombardier
CL-600-2B19 Maintenance Requirements

Manual; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514—-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
14, 2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-4012 Filed 2-23-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-1192; Directorate
Identifier 2010-CE-020-AD; Amendment
39-16611; AD 2011-05-02]

RIN 2120-AA64

Airworthiness Directives; Viking Air
Limited (Type Certificate No. A-815
Formerly Held by Bombardier Inc. and
de Havilland, Inc.) Model DHC-3
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
repetitively inspecting the elevator
control tabs for discrepancies and, if any
discrepancies are found, taking
necessary corrective actions to bring all
discrepancies within acceptable
tolerances. This AD also requires
reporting certain inspection results to
the FAA. This AD was prompted by an
evaluation of revisions to the
manufacturer’s maintenance manual

that adds new repetitive inspections of
the elevator control tabs. To require
compliance with these inspections for
U.S. owners and operators we are
mandating the inspections through the
rulemaking process. We are issuing this
AD to add new repetitive inspections of
the elevator control tabs. If these
inspections are not done, excessive free-
play in the elevator control tabs could
develop. This condition could lead to
loss of tab control linkage and severe
elevator flutter. Such elevator flutter
could lead to possible loss of control.
DATES: This AD is effective March 31,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of March 31, 2011.

ADDRESSES: For information about the
revisions to the FAA-approved
maintenance/inspection program
identified in this AD, contact Viking Air
Ltd., 9574 Hampden Road, Sidney, BC
Canada V8L 5V5; telephone: (800) 663—
8444; Internet: http://
www.vikingair.com. You may review
copies of the referenced revisions at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call 816-329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
George Duckett, Aerospace Engineer,
New York Aircraft Certification Office,
FAA, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone:
(516) 228-7325; fax: (516) 794—5531;
e-mail: george.duckett@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:thd.crj@aero.bombardier.com
http://www.regulations.gov
http://www.regulations.gov
http://www.bombardier.com
http://www.bombardier.com
http://www.vikingair.com
http://www.vikingair.com
mailto:george.duckett@faa.gov
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December 7, 2010 (75 FR 75932). That
NPRM proposed to require repetitively
inspecting the elevator control tabs for
discrepancies and, if any discrepancies
are found, taking necessary corrective
actions to bring all discrepancies within
acceptable tolerances.

That NPRM also proposed a reporting
requirement requesting information
when the total maximum free play of
the elevator servo tab and trim tab
relative to the elevator exceeds 1.0
degree (this is equal to a maximum
displacement of 0.070” at the trailing
edge of the servo tab). Collecting this
information will help us better
understand the service history related to
excessive free-play in the elevator

control tabs for various Model DHC-3
engine configurations.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

ESTIMATED COSTS

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Interim Action

We are continuing to evaluate the
cause of the unsafe condition identified
in this AD to enable us to obtain better
insight into the nature, cause, and
extent of excessive free-play in the
elevator control tabs. Based on this
evaluation, we may consider further
rulemaking.

Costs of Compliance

We estimate that this AD affects 65
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection ..............

1 work-hour x $85 per hour
= $85 per inspection cycle.

Not applicable

$85 per inspection cycle

$5,525 per inspection cycle.

We estimate the following costs to do
any necessary follow-on actions that

will be required based on the results of
the inspection. We have no way of

ON-CONDITION COSTS

determining the number of airplanes
that may need this repair/replacement:

. Cost per

Action Labor cost Parts cost product
Minimum repair .......ccccoeceeveriveierennne 1 work-hour X $85 per hour = $85 ........ccccevveieveeiereeeese e $50 $135
Moderate repair ......ccccoceeverieriennnns 3 work-hours X $85 per hour = $255 ........ccccooeiiriinireneree e 150 405
Maximum repair ......cccceeceeverieerenennns 6 work-hours x $85 per hour = $510 ....ccccveierieriereniee e 450 960

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-05-02 Viking Air Limited (Type
Certificate No. A-815 Formerly Held by
Bombardier Inc. and de Havilland, Inc.):
Amendment 39-16611; Docket No.
FAA-2010-1192; Directorate Identifier
2010-CE-020-AD.

Effective Date
(a) This AD is effective March 31, 2011.
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Affected ADs (2) Are certificated in any category. inspections through the rulemaking process.
. We are issuing this AD to add new repetitive
(b) None. Subject inspections of the elevator control tabs. If
Applicability (d) Joint Aircraft System Component these inspections are not done, excessive

(c) This AD applies to Viking Air Limited
(Type Certificate No. A—815 formerly held by
Bombardier Inc. and de Havilland, Inc.)
Model DHC-3 airplanes, all serial numbers,
that:

(1) Do not have the new elevator servo tab
and redundant control linkage installed
according to Supplemental Type Certificate
(STC) No. SA01059SE; and

(JASC)/Air Transport Association (ATA) of
America Code 27, Flight Controls.

Unsafe Condition

(e) This AD results from an evaluation of
revisions to the manufacturer’s maintenance
manual that adds new repetitive inspections
to the elevator control tabs. To require
compliance with these inspections for U.S.
owners and operators we are mandating these

free-play in the elevator control tabs could
develop. This condition could lead to loss of
tab control linkage and severe elevator
flutter. Such elevator flutter could lead to
possible loss of control.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Actions

Compliance

Procedures

(1) Inspect the elevator control tabs for discrep-
ancies.

(2) If any discrepancies are found during any
inspection required in paragraph (f)(1) of this
AD, take necessary corrective actions to
bring all discrepancies within acceptable tol-
erances.

(3) If, during any inspection required in para-
graph (f)(1) of this AD, the total maximum
free play of the elevator servo tab and trim
tab relative to the elevator exceeds 1.0 de-
gree (this is equal to a maximum displace-
ment of 0.070” at the trailing edge), report
the results of the inspection to the FAA.

Initially within the next 50 hours time-in-serv-
ice (TIS) after March 31, 2011 (the effective
date of this AD). Repetitively thereafter in-
spect at intervals not to exceed 100 hours
TIS.

Before further flight after any inspection re-
quired in paragraph (f)(1) of this AD in
which discrepancies are found.

Within 30 days after the inspection. We are
collecting these inspection results for 24
months after March 31, 2011 (the effective
date of this AD). The reporting require-
ments of this AD are no longer required
after that time.

Following Viking DHC-3 Otter Maintenance
Manual Temporary Revisions No. 18, No.
19, and No. 20, all dated December 5,
2008.

Following Viking DHC-3 Otter Maintenance
Manual Temporary Revisions No. 18, No.
19, and No. 20, all dated December 5,
2008.

Use the form (Figure 1 of this AD) and submit
it to FAA, Small Airplane Directorate, Attn:
Jim Rutherford, 901 Locust, Room 301,
Kansas City, Missouri 64106.

BILLING CODE 4910-13-P
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Docket No. FAA-2010-1192

Airplane Serial Number:

Time-in-Service (TIS) of Airplane:

Series Number:

Airplane Engine Type/Model Number/

Installed:

TIS of Airplane When Current Engine was

Date When Current Engine was Installed:

Engine (if applicable):

STC Number that Installed Current

Out of Tolerance Recording:

Corrective Action Taken:

Any Additional Information (Optional):

Name:

Telephone and/or Email Address:

Date:

Send report to: Jim Rutherford, Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas City, Missouri 64106; facsimile:
(816) 329-4090; email: jim.rutherford@faa.gov

BILLING CODE 4910-13-C

Paperwork Reduction Act Burden Statement

(g) A Federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information

Figure 1

displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing, and reviewing the
collection of information. All responses to
this collection of information are mandatory.

Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave., SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES-200.
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Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

Related Information

(i) For more information about this AD,
contact George Duckett, Aerospace Engineer,
New York ACO, FAA, 1600 Stewart Avenue,
Suite 410, Westbury, New York 11590;
telephone: (516) 228-7325; fax: (516) 794—
5531; e-mail: george.duckett@faa.gov.

Material Incorporated by Reference

(j) You must use Viking DHC-3 Otter
Maintenance Manual Temporary Revision
No. 18, Viking DHC-3 Otter Maintenance
Manual Temporary Revision No. 19, and
Viking DHGC-3 Maintenance Manual
Temporary Revision No. 20, all dated
December 5, 2008, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For information about the revisions to
the maintenance program identified in this
AD, contact Viking Air Ltd., 9574 Hampden
Road, Sidney, BC Canada V8L 5V5;
telephone: (800) 663—8444; Internet: http://
www.vikingair.com.

(3) You may review copies of the
referenced revisions at the FAA, Small
Airplane Directorate, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the FAA, call
816-329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on
February 15, 2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-3926 Filed 2-23-11; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-1099; Directorate
Identifier 2010-CE-054-AD; Amendment
39-16610; AD 2011-05-01]

RIN 2120-AA64

Airworthiness Directives; PIAGGIO
AERO INDUSTRIES S.p.A Model
PIAGGIO P-180 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Compass mismatch (up to loss of heading
information) were reported by operators, due
to ferro-magnetic masses (like the telescopic
Tow-Bar) stowed in the baggage
compartment.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
March 31, 2011.

On March 31, 2011, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

For service information identified in
this AD, contact Piaggio Aero Industries
S.p.A., Via Cibrario, 4-16154 Genoa,
Italy; phone: +39 010 6481 353; fax: +39
010 6481 881; e-mail:
airworthiness@piaggioaero.it; Internet:
http://www.piaggioaero.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call 816-329-4148.

FOR FURTHER INFORMATION CONTACT:
Sarjapur Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 901

Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4145; fax: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 3, 2010 (75 FR
67639). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Compass mismatch (up to loss of heading
information) were reported by operators, due
to ferro-magnetic masses (like the telescopic
Tow-Bar) stowed in the baggage
compartment. A limitation was added to the
approved Airplane Flight Manual, stating
that the towing bar P/N 01-1227-0000 or
similar ferromagnetic masses are prohibited
to be carried in the baggage compartment.

We require the incorporation of Piaggio
Aero Industries S.p.A. and Piaggio Aero
Industries (Piaggio) Temporary Change
No. 7, into the Pilot’s Operating
Handbook and EASA Approved
Airplane Flight Manual Rep. 6591,
issued: February 24, 2009, and
Temporary Change No. 11 into the
EASA Approved Airplane Flight
Manual Rep. 180-MAN-0010-01100,
issued: February 24, 2009, and
installation of a placard. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.

Comment Issue: Study Relocation of
Magnetic Flux Valves

James Wright stated that investigation
into the feasibility of relocating the
magnetic flux valves to an area less
susceptible to magnetic interference
may be a better course of action. We
infer that the commenter requests that
we withdraw the AD action and relocate
the magnetic flux valves to an area less
susceptible to magnetic interference.

We do not agree with the commenter.
The current airplane flight manual
limitation stipulates:

The towing bar TRONAIR p/n 01-1227—
0000 or other ferromagnetic masses with
comparable mass and length are prohibited to
be carried in the baggage compartment.

Additionally, Piaggio evaluated the
possibility of relocating the flux valve
and concluded it should remain in its
current location. Piaggio confirmed that
a new tow bar made of aluminum is
available and can be used on Model
PIAGGIO P-180 airplanes.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:airworthiness@piaggioaero.it
http://www.regulations.gov
http://www.regulations.gov
http://www.piaggioaero.com
http://www.vikingair.com
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We are not changing the final rule AD
action based on this comment.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
100 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $50 per
product.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $13,500 or $135 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-05-01 PIAGGIO AERO INDUSTRIES
S.p.A: Amendment 39-16610; Docket
No. FAA-2010-1099; Directorate
Identifier 2010-CE-054—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 31, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to PIAGGIO AERO
INDUSTRIES S.p.A Model PIAGGIO P-180

airplanes, all manufacturer serial numbers
(MSN), certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 50: Cargo and Accessory
Compartments.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Compass mismatch (up to loss of heading
information) were reported by operators, due
to ferro-magnetic masses (like the telescopic
Tow-Bar) stowed in the baggage
compartment. A limitation was added to the
approved Airplane Flight Manual, stating
that the towing bar P/N 01-1227-0000 or
similar ferromagnetic masses are prohibited
to be carried in the baggage compartment.

We require the incorporation of Piaggio Aero
Industries S.p.A. and Piaggio Aero Industries
(Piaggio) Temporary Change No. 7, into the
Pilot’s Operating Handbook and EASA
Approved Airplane Flight Manual Rep. 6591,
issued: February 24, 2009, and Temporary
Change No. 11 into the EASA Approved
Airplane Flight Manual Rep. 180-MAN-—
0010-01100, issued: February 24, 2009, and
installation of a placard.

Actions and Compliance

(f) Unless already done, within 5 flights
after March 31, 2011 (the effective date of
this AD), do the following actions:

(1) For MSN 1004 through 1104:
Incorporate Piaggio Aero P.180 AVANTI
Temporary Change No. 7 to the Pilot’s
Operating Handbook and EASA Approved
Airplane Flight Manual Rep. 6591, issued:
February 24, 2009, in the Limitations section
following Piaggio Aero Industries S.p.A.
Service Bulletin (Mandatory) N.: SB 80-0275,
Rev. N. 0, dated June 15, 2009.

(2) For MSN 1105 and subsequent:
Incorporate Piaggio Aero P.180 AVANTIII
Temporary Change No. 11 to the EASA
Approved Airplane Flight Manual Rep. 180-
MAN-0010-01100, issued: February 24,
2009, in the Limitations section following
Piaggio Aero Industries S.p.A. Service
Bulletin (Mandatory) N.: SB 80-0275, Rev. N.
0, dated June 15, 2009.

(3) All MSN: Install the part number
80K347593-005 limitation placard in the
front of the baggage compartment door
following Piaggio Aero Industries S.p.A.
Service Bulletin (Mandatory) N.: SB 80-0275,
Rev. N. 0, dated June 15, 2009.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: Revisions
and changes to the Limitations section of the
AFM are mandatory in Europe as part of the
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European regulatory process upon issuance
by the type certificate holder. The FAA must
mandate any such changes through
rulemaking, specifically in this case an
airworthiness directive.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Sarjapur Nagarajan, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4145; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(h) Refer to Piaggio Aero Industries S.p.A.
Service Bulletin (Mandatory)
N.: SB 80-0275, Rev. N. 0, dated June 15,
2009; Piaggio Aero P.180 AVANTI
Temporary Change No. 7 to the Pilot’s
Operating Handbook and EASA Approved
Airplane Flight Manual Rep. 6591, issued:
February 24, 2009; and Piaggio Aero P.180
AVANTI II Temporary Change No. 11 to the
EASA Approved Airplane Flight Manual
Rep. 180-MAN-0010-01100, issued:
February 24, 2009, for related information.
For service information related to this AD,
contact Piaggio Aero Industries S.p.A., Via
Cibrario, 4-16154 Genoa, Italy; phone: +39
010 6481 353; fax: +39 010 6481 881; e-mail:
airworthiness@piaggioaero.it; Internet: http://

www.piaggioaero.com. You may review
copies of the referenced service information
at the FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call 816—-329-4148.

Material Incorporated by Reference

(i) You must use Piaggio Aero Industries
S.p.A. Service Bulletin (Mandatory) N.: SB
80-0275, Rev. N. 0, dated June 15, 2009;
Piaggio Aero P.180 AVANTI Temporary
Change No. 7 to the Pilot’s Operating
Handbook and EASA Approved Airplane
Flight Manual Rep. 6591, issued: February
24, 2009; and Piaggio Aero P.180 AVANTI II
Temporary Change No. 11 to the EASA
Approved Airplane Flight Manual Rep. 180-
MAN-0010-01100, issued: February 24,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Piaggio Aero Industries
S.p.A., Via Cibrario, 4-16154 Genoa, Italy;
phone: +39 010 6481 353; fax: +39 010 6481
881; e-mail: airworthiness@piaggioaero.it;
Internet: http://www.piaggioaero.com.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816-329—-4148.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_
locations.html.

Issued in Kansas City, Missouri, on
February 14, 2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-3923 Filed 2—23-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0698; Directorate
Identifier 2009—-NM-264-AD; Amendment
39-16613; AD 2011-05-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Model 757 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for

the products listed above. That AD
currently requires sealing the fasteners
on the front and rear spars inside the
left and right main fuel tanks and on the
rear spar and lower panel of the center
fuel tank. That AD also requires
inspections of the wire bundle support
installations to verify if certain clamps
are installed and if Teflon sleeving
covers the wire bundles inside the left
and right equipment cooling system
bays, on the left and right rear spars,
and on the left and right front spars; and
corrective actions if necessary. This new
AD also requires sealing the additional
fasteners on the rear spar inside the left
and right main fuel tanks. This AD was
prompted by a fuel system review
conducted by the manufacturer. We
have received reports from the
manufacturer that additional fasteners
in the main fuel tanks must be sealed for
lightning strike protection. We are
issuing this AD to detect and correct
improper wire bundle support
installation and sleeving and to prevent
improperly sealed fasteners in the main
and center fuel tanks from becoming an
ignition source, in the event of a fault
current or lightning strike, which could
result in a fuel tank explosion and
consequent loss of the airplane.

DATES: This AD is effective March 31,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of March 31, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
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Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Tak
Kobayashi, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6499; fax (425) 917—6590.;
e-mail: Takahisa.Kobayashi@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede airworthiness
directive (AD) 2008—23—-19, Amendment
39-15740 (73 FR 71534, November 25,
2008). That AD applies to the specified
products. The NPRM published in the
Federal Register on July 23, 2010 (75 FR
43097). That NPRM proposed to
continue to require sealing the fasteners
on the front and rear spars inside the
left and right main fuel tanks and on the
rear spar and lower panel of the center
fuel tank. That NPRM also proposed to
require inspections of the wire bundle
support installations to verify if certain
clamps are installed and if Teflon
sleeving covers the wire bundles inside
the left and right equipment cooling
system bays, on the left and right rear
spars, and on the left and right front
spars; corrective actions if necessary;
and sealing of additional fasteners on
the rear spar inside the left and right
main fuel tanks.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Concurrence With the NPRM

Boeing concurs with the contents of
the proposed rule.

Request To Revise the Compliance
Time

FedEx, US Airways, Delta, European
Air Transport Leipzig GmbH (European
Air)/DHL Air requested a change in the
compliance time. FedEx, Delta, and US
Airways requested that we change the
compliance time from “60 months after
December 30, 2008,” to “60 months after
the effective date of the final rule” in
paragraph (h) of the NPRM. European
Air/DHL Air requested an extension of
the compliance time from 60 months to
a minimum of 72 months for airplanes
that have already been modified in
accordance with Boeing Alert Service
Bulletin 757-57A0064, dated July 16,

2007. FedEx and Delta stated that fuel
tank access occurs at 72-month
intervals. European Air/DHL Air stated
that they purge the fuel tanks during a
4C-check corresponding to 72 months,
12,000 flight cycles, or 24,000 flight
hours, whichever occurs first. European
Air/DHL Air stated that the proposed
compliance time does not allow a
suitable maintenance opportunity to
accomplish the additional work without
disturbing the scheduled maintenance
activities. Delta stated that the proposed
compliance time allows approximately
3 years from the effective date of the
final rule. Delta considered this
requirement an undue burden that is not
justified. Delta stated that the SFAR88
initiative and the Aging Aircraft
initiatives generally have a timeline of
60 months to upgrade the airplanes
based on the FAA harmonization policy
of the aging airplane programs per “Fuel
Tank Safety Compliance Extension
(Final Rule) and Aging Airplane
Program Update (Request for
Comments)” (69 FR 45936, July 30,
2004).

We agree that the compliance time in
paragraph (h) of this AD should be
changed to “within 60 months after the
effective date of this AD” to avoid
causing an undue burden on operators
who have already accomplished the
modification in accordance with Boeing
Alert Service Bulletin 757-57A0064,
dated July 16, 2007. In addition, we
consider the following condition may
warrant this change in the compliance
time. The additional work specified in
Boeing Alert Service Bulletin 757—
57A0064, Revision 1, dated October 5,
2009, is intended to provide an
additional layer of protection to the
main fuel tanks to prevent ignition
sources from occurring inside those
tanks under a lightning strike event. The
existing fastener installation is able to
tolerate lightning current without
introducing ignition sources inside the
main fuel tanks if no failure conditions
exist. The additional work of sealing the
affected fasteners will add a fail-safe
design feature to the existing fastener
installation so that no ignition sources
are introduced under the presence of
single failures. Because of this, we
consider that an acceptable level of
safety would still be provided with this
change in the compliance time. We have
also limited the airplanes affected by
paragraph (h) of this AD to airplanes on
which Boeing Alert Service Bulletin
757-57A0064, dated July 16, 2007, was
done before the effective date of this
AD.

We have also revised paragraph (g) of
this AD to add the following sentence:
“As of the effective date of this AD, only

Boeing Alert Service Bulletin 757—
57A0064, Revision 1, dated October 5,
2009, may be used.”

We do not agree with extending the
compliance time to 72 months. In
developing an appropriate compliance
time, we considered the safety
implications, parts availability, and
normal maintenance schedules for
timely replacement of the fasteners. In
consideration of all of these factors, we
determined that the 60-month
compliance time represents an
acceptable interval in which the
fasteners can be sealed in a timely
manner, while still maintaining an
acceptable level of safety. According to
the provisions of paragraph (j) of this
AD, operators may request an
alternative method of compliance
(AMOC) to request a longer compliance
time, if the request is submitted with
substantiating data that proves that the
longer compliance time will provide an
acceptable level of safety. We have not
changed the AD further in this regard.

Request To Allow Modification in
Accordance With Original Issue of
Service Bulletin

European Air/DHL Air requested that
we allow the modification, in
accordance with Boeing Alert Service
Bulletin 757-57A0064, dated July 16,
2007, and Boeing Multi Operator
Message (MOM)

1-1046487761, dated November 6, 2008,
as an accepted means of compliance.
European Air stated that they started
incorporating the modifications
specified in Boeing Alert Service
Bulletin 757-57A0064, dated July 16,
2007, and Boeing MOM 1-1046487761,
dated November 6, 2008, before AD
2008-23-19 was issued.

We infer that European Air/DHL Air
are requesting that we allow the
modification done in accordance with
Boeing Alert Service Bulletin 757—
57A0064, dated July 16, 2007, and
Boeing MOM 1-1046487761, dated
November 6, 2008, as a means of
compliance with paragraphs (g) and (h)
of this AD. We do not agree. Boeing
Alert Service Bulletin 757-57A0064,
dated July 16, 2007, is not sufficient to
address the unsafe condition, and
Boeing MOM 1-1046487761, dated
November 6, 2008, merely informs
operators of a forthcoming revision to
Boeing Alert Service Bulletin 757—
57A0064, dated July 16, 2007, which
will include additional work of sealing
40 fasteners that are not identified in
Boeing Alert Service Bulletin 757—
57A0064, dated July 16, 2007. Boeing
MOM 1-1046487761, dated November
6, 2008, refers to two sketches that
provide the locations of additional
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fasteners that must be sealed. Those
sketches can help operators to
accomplish the additional work, but
they only provide figures that are
applicable to certain airplane groups
identified in Boeing Alert Service
Bulletin 757-57A0064, dated July 16,
2007. In addition, those sketches are not
a published document and cannot be
incorporated by reference in the AD. We
have determined that it is inappropriate
to include Boeing MOM 1-1046487761,
dated November 6, 2008, as an accepted
means to comply with the actions
required by this AD. However, operators
who have used those data can still
request approval of an AMOC, in
accordance with paragraph (j) of this
AD. No change has been made to the AD
in this regard.

Request To Clarify Instructions for
Continued Airworthiness (ICA)

Continental stated that proper ICA
must be provided in order to prevent
inadvertent reversal of implemented
changes that can lead to violation of
requirements of the SFAR88 program as
well as the final rule. Continental
Airlines requested that we coordinate
with Boeing to ensure proper
instructions are provided.

We acknowledge the commenter’s
concern. Operators and owners are
responsible for ensuring that the
configuration mandated by this AD is
maintained in accordance with section
39.7 of the Federal Aviation Regulations
(14 CFR 39.7). If any new airworthiness
limitations (AWLs) related to any of the

design features mandated by this AD are
developed, we may consider additional
rulemaking to mandate incorporation of
those AWLs into operators’ maintenance
programs. The FAA is working with
industry to evaluate potential changes to
the AD process that are intended to
more clearly identify how to maintain
configurations that are required for AD
compliance. We have not changed the
AD regarding this issue.

Request To Allow Alternative Color of
Lacing Tape

Continental raised a question
regarding the color of lacing tape
specified in Boeing Alert Service
Bulletins 757-57A0064, dated July 16,
2007; and Revision 1, dated October 5,
2009. Continental stated that those
service bulletins require use of a lacing
tape identified as BMS 13-54, Type III,
Class 1, Finish C, Black. Continental
stated that a specific color of the lacing
tape should not be mandated.
Continental stated that Boeing Standard
Wiring Process Manual 20-10-11 makes
no distinction regarding the color of the
lacing tape for sleeve installation.

We infer that Continental is
requesting that we allow any color as
long as the lacing tape is BMS 13-54,
Type III, Class 1, Finish C. We agree to
allow the use of white lacing tape
because white is a neutral color that is
not associated with any specific color
code requirement. However, we disagree
with allowing the use of lacing tape
with colors other than black or white
because use of colors other than black

ESTIMATED COSTS

or white may be inconsistent with color-
coding used by the manufacturer or
operator, and could create confusion in
wiring identification. We have granted a
global AMOC to allow the use of lacing
tape BMS 13-54, Type III, Class 1,
Finish C, with white color in place of
black color when accomplishing the
actions specified in Boeing Alert Service
Bulletin 757-57A0064, dated July 16,
2007, as required by paragraph (f) of AD
2008-23-19, Amendment 39-15740.
Paragraph (i) has been added to this AD
to reflect these changes.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes:

¢ Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 667
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost Parts cost Cost per product Cg;;?:tcﬂ'ss'
Fastener Sealing and Inspections (re- | Up to 545 work-hours x $85 per hour $325 | Up to $46,650 .......... Up to $31,115,550.
quired by AD 2008-23-19). = Up to $46,325 per airplane de-
pending on configuration.
Main Tank Fastener Sealing (new pro- | Up to 30 work-hours x $85 per hour = $0 | Up to $2,550 ............ Up to $1,700,850.
posed action). Up to $2,550.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

Action

Labor cost

Parts cost Cost per product

Clamp Replacement

Up to 6 work-hours x $85 per hour = $510 ..

$0 | Up to $510.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we

have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
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part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2008—-23-19, Amendment 39-15740
(73 FR 71534, November 25, 2008), and
adding the following new AD:

2011-05-04 The Boeing Company:
Amendment 39-16613; Docket No.
FAA—-2010-0698; Directorate Identifier
2009-NM-264—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective March 31, 2011.

Affected ADs

(b) This AD supersedes AD 2008—-23-19,
Amendment 39-15740.

Applicability
(c) This AD applies to all The Boeing
Company Model 757-200, —200CB, —200PF,

and —300 series airplanes, certificated in any
category.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from a fuel system
review conducted by the manufacturer. We
have received reports from the manufacturer
that additional fasteners in the main fuel
tanks must be sealed for lightning strike
protection. The Federal Aviation
Administration is issuing this AD to detect
and correct improper wire bundle support
installation and sleeving and to prevent
improperly sealed fasteners in the main and
center fuel tanks from becoming an ignition
source, in the event of a fault current or
lightning strike, which could result in a fuel
tank explosion and consequent loss of the
airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2008-
23-19, With Revised Service Information

Fastener Sealing and Inspections

(g) Within 60 months after December 30,
2008 (the effective date of AD 2008-23-19),
seal the applicable fasteners and do the
general visual inspections of the wire bundle
support installations, and do all the
applicable corrective actions before further
flight, by accomplishing all of the applicable
actions specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
757-57A0064, dated July 16, 2007; or Part 1
through Part 10 of the Work Instructions of
Boeing Alert Service Bulletin 757-57A0064,
Revision 1, dated October 5, 2009. As of the
effective date of this AD, only Boeing Alert
Service Bulletin 757-57A0064, Revision 1,
dated October 5, 2009, may be used.

New Requirements of This AD

Fastener Sealing on the Rear Spar

(h) For airplanes on which the actions in
Boeing Alert Service Bulletin 757-57A0064,
dated July 16, 2007, were accomplished
before the effective date of this AD: Within
60 months after the effective date of this AD,
seal the fasteners on the rear spar inside the
left and right main fuel tanks, in accordance
with Part 11 of the Work Instructions of
Boeing Alert Service Bulletin 757-57A0064,
Revision 1, dated October 5, 2009.

Acceptable Lacing Tape for Repair Actions

(i) Where Boeing Alert Service Bulletin
757-57A0064, Revision 1, dated October 5,
2009, describes the use of lacing tape BMS
13-54, Type 111, Class 1, Finish C, Black, this
AD also allows the use of lacing tape BMS
13-54, Type 111, Class 1, Finish C, White, as
an alternative.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Tak
Kobayashi, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6499; fax (425) 917-6590.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC,
notify your principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(3) AMOCs approved previously in
accordance with AD 2008-23-19,
Amendment 39-15740, are approved as
AMOC:s for the corresponding provisions of
paragraph (g) of this AD.

Related Information

(k) For more information about this AD,
contact Tak Kobayashi, Aerospace Engineer,
Propulsion Branch, ANM—-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 917-6499; fax (425)
917-6590; e-mail:
Takahisa.Kobayashi@faa.gov.

Material Incorporated by Reference

(1) You must use Boeing Alert Service
Bulletin 757-57A0064, Revision 1, dated
October 5, 2009, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, 1601 Lind Avenue,
SW., Renton, Washington. For information
on the availability of this material at the
FAA, call 425-227—1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
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material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
14, 2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-4013 Filed 2-23-11; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0859; Directorate
Identifier 2010-NM-113-AD; Amendment
39-16614; AD 2011-05-05]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200 and —300 Series Airplanes
and Model A340-200, —-300, -500, and
—600 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * [Tlhere is a possible path for fluid
ingress, resulting in connector internal arcing
and hydraulic system malfunction. In
addition, as the connectors are located in
areas adjacent to fuel tanks, such arcing
associated with the presence of a fuel leakage
could lead to an uncontrolled fire.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
March 31, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of March 31, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 29, 2010 (75 FR
60010). That NPRM proposed to correct
an unsafe condition for the specified

Several A330 and A340 operators have
reported in service occurrences of hydraulic
pump electrical motor connector internal
arcing, resulting in:

—Either false hydraulic system overheat
Electronic Centralized Aircraft Monitoring
(ECAM) warnings

—and/or hydraulic pump electrical motor
malfunction.

Investigations have shown that, due to the
manufacturing tolerances of the cables and
the connectors rear grommet, there is a
possible path for fluid ingress, resulting in
connector internal arcing and hydraulic
system malfunction. In addition, as the
connectors are located in areas adjacent to
fuel tanks, such arcing associated with the
presence of a fuel leakage could lead to an
uncontrolled fire.

In order to protect the hydraulic pump
electrical motor connectors against fluid
ingress from the rear of the connector
grommet and prevent false hydraulic system
overheat ECAM warnings and/or hydraulic
pump electrical motor malfunction, this AD
requires modification of the three hydraulic
pump electrical motor connectors associated
to the Blue, Yellow and Green hydraulic
systems.

This Revision 1 is issued to delete Airbus
modifications 55923518878 and
55924519452 from the applicability of this
AD.

The modification adds heat shrink
sleeves to certain cable contacts and a
sealing plug to the connector free cavity.
You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

The NPRM referred to the service
information in the following table as the
applicable sources of service

* * * * * products. The MCALI states: information.
TABLE—SERVICE INFORMATION CITED IN THE NPRM
'r?]igﬂgr_e Airbus Mandatory Service Bulletin— Revision— Dated—

A330 ....coeeeee A330-92-3088, including Appendix 01
A340 ..... A340-92-4081, including Appendix 01 ..
A340 ..o A340-92-5053, including Appendix 01

01 | February 22, 2010.
01 | February 22, 2010.
01 | February 22, 2010.

Airbus has released the service
information in the following table. No
additional work is necessary for
airplanes on which earlier revisions of

the service information are done. We
have updated Tables 1 and 3 of the final
rule to refer to these sources of service
information. We have also updated

TABLE—REVISED SERVICE INFORMATION

Table 2 of the final rule to give credit
for using Revision 01 of the service
information.

Airplane
model—

Airbus Mandatory Service Bulletin—

Revision— Dated—

A330-92-3088, including Appendix 01
A340-92-4081, including Appendix 01 ..
A340-92-5053, including Appendix 01

.......... 02

02 | September 1, 2010.
02 | September 1, 2010.
September 1, 2010.
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Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Support for the NPRM

Delta stated that it agreed with the
intent of the rule.

Request To Revise Compliance Times

Delta requested that we revise the
compliance time from within 3,600-
flight-hours to 10,000 flight hours or
24 months after the effective date of the
AD to allow operators the flexibility to
schedule the task during routine
maintenance opportunities. Delta stated
that revising the compliance times
would be more congruous with AD
2008-06-25, Amendment 39-15437 (73
FR 14659). Delta stated that it reviewed
its maintenance records for Model A330
airplanes, and it has not experienced a
single failure of a hydraulic electric
motor pump electrical connector in
approximately 738,000 hours of
operation. Furthermore, Delta stated
that there have been no cases of fire as
a result of arcing within the hydraulic
electric motor pump connectors and
that arcing within the connectors
without the presence of flammable fluid
does not constitute a safety issue.

We do not agree with the commenter’s
request to extend the compliance time.
In developing an appropriate
compliance time for this action, we
considered the safety implications, parts
availability, and normal maintenance
schedules for the timely
accomplishment of the modification. In
consideration of these items, we have
determined that a 3,600-flight-hour
compliance time will ensure an
acceptable level of safety and allow the
modifications to be done during
scheduled maintenance intervals for
most affected operators. However, under
the provisions of paragraph (i)(1) of the
final rule, we will consider requests for
approval of an extension of the
compliance time if sufficient data are
submitted to substantiate that the
change would provide an acceptable
level of safety. We have not changed the
final rule in regard to this issue.

Request To Include Reference for
Additional Tooling

Delta requested that we revise the
NPRM to include Airbus Service
Bulletin Information Telex (SBIT) 10—
0039, dated October 14, 2010, or that we
delay issuing the final rule until
Revision 03 of Airbus Mandatory
Service Bulletin A330-92-3088 is
released. Delta stated that Airbus has
informed operators that Airbus
Mandatory Service Bulletin A330-92—

3088 is being revised to include direct
references to the adequate tool part
numbers.

We disagree with the request to
include the SBIT and with the request
to delay the final rule until Revision 03
of Airbus Mandatory Service Bulletin
A330-92-3088 is released. Although the
SBIT does contain tooling information,
this AD does not mandate which tooling
to use. We did not revise the final rule
in this regard.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
43 products of U.S. registry. We also
estimate that it will take about 13 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $877 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $85,226 or
$1,982 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:

Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
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the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-05-05 Airbus: Amendment 39-16614.
Docket No. FAA-2010-0859; Directorate
Identifier 2010-NM-113—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 31, 2011.

Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD.

(1) Airbus Model A330-201, —202, —203,
-223,-243,-301, -302, -303, —321, —322,
—323,-341, —342, and —343 airplanes;
certificated in any category; all serial
numbers; except those on which Airbus
modifications 58773 and 45968 have been
embodied in production.

(2) Airbus Model A340-211, 212, —213,
—-311, -312, —313, —541, and —642 airplanes;
certificated in any category; all serial
numbers; except those on which Airbus
modifications 58773 and 45968 have been
embodied in production.

Subject

(d) Air Transport Association (ATA) of
America Code 92.

Reason
(e) The mandatory continuing

* * * [Tlhere is a possible path for fluid
ingress, resulting in connector internal arcing
and hydraulic system malfunction. In
addition, as the connectors are located in
areas adjacent to fuel tanks, such arcing
associated with the presence of a fuel leakage
could lead to an uncontrolled fire.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 3,600 flight hours after the
effective date of this AD, modify the
hydraulic pump electrical motor connectors
of the blue, yellow, and green electric pumps,
in accordance with the Accomplishment
Instructions of the applicable service

Affected ADs airworthiness information (MCAI) states: information specified in Table 1 of this AD.
(b) None. * * * * *
TABLE 1—APPLICABLE SERVICE INFORMATION

Airplane Airbus Mandatory Service Bulletin— Revision— Dated—

model—

A330 ..... A330-92-3088 02 | September 1, 2010.
A340 ..... A340-92-4081 02 | September 1, 2010.
A340 ... A340-92-5053 02 | September 1, 2010.

Credit for Actions Accomplished in
Accordance with Previous Issue of Service
Information

(h) Modifications accomplished before the
effective date of this AD in accordance with

the service information specified in Table 2
of this AD are considered acceptable for
compliance with the requirements of
paragraph (g) of this AD.

TABLE 2—CREDIT SERVICE INFORMATION

ﬁ;lrplane Airbus Mandatory Service Bulletin— Revision— Dated—

odel—

A330 .. A330-92-3088 ... September 2, 2009.
A330 . A330-92-3088 ... February 22, 2010.
A340 . A340-92-4081 ... September 2, 2009.
A340 . A340-92-4081 ... February 22, 2010.
A340 . A340-92-5053 ... September 2, 2009.
A340 A340-92-5053 February 22, 2010.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, International
Branch, Transport Airplane Directorate, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the manager of the International

Branch, send it to ATTN: Vladimir Ulyanov,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1138; fax (425) 227-1149. Information
may be e-mailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.

Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.
(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
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including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should

be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

TABLE 3—RELATED SERVICE INFORMATION

Related Information

(j) Refer to MCAI EASA Airworthiness
Directive 2010-0086R1, dated June 16, 2010,
and the service information specified in
Table 3 of this AD, as applicable, for related
information.

Airplane
model—

Airbus Mandatory Service Bulletin—

Revision— Dated—

A330-92-3088, including Appendix 01
A340-92-4081, including Appendix 01 ..
A340-92-5053, including Appendix 01

02

02 | September 1, 2010.
02 | September 1, 2010.
September 1, 2010.

Material Incorporated by Reference

(k) You must use the service information
contained in Table 4 of this AD, as
applicable, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the

availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/ibr
locations.html.

TABLE 4—MATERIAL INCORPORATED BY REFERENCE

Airplane

model— Airbus Mandatory Service Bulletin— Revision— Dated—

A330 ..coeiiieene A330-92-3088, including ApPPeNndiX 07 .........eeiiieiiiiiiie et 02 | September 1, 2010.
A340 ..... A340-92-4081, including Appendix 01 .. 02 | September 1, 2010.
A340 ..o A340-92-5053, including ApPPeNndiX 07 .........oeiiiiiiiiiiiee e 02 | September 1, 2010.

Issued in Renton, Washington, on February
14, 2011.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-4041 Filed 2-23-11; 8:45 am]
BILLING CODE 4910-13-P

DELAWARE RIVER BASIN
COMMISSION

18 CFR Part 420

Schedule of Water Charges

AGENCY: Delaware River Basin
Commission.

ACTION: Final rule.

SUMMARY: By Resolution No. 2010-9 on
September 15, 2010, the Delaware River
Basin Commission (DRBC or
“Commission”) approved amendments
to its Administrative Manual, Part III,
Basin Regulations—Water Supply
Charges. Accordingly, the Commission’s
water charging rates for consumptive
use and non-consumptive use, as
codified, are hereby amended.

DATES: Applicability date: This rule is
applicable beginning January 1, 2011, to
first quarter 2011 payments due by

April 30, 2011. Effective Date: February
24, 2011.

FOR FURTHER INFORMATION CONTACT: For
questions about the water charging
program, please contact Ms. Amy
Shallcross at 609-477-7201.
SUPPLEMENTARY INFORMATION: The
Delaware River Basin Commission is a
state and federal compact agency
charged with managing the water
resources of the Delaware River Basin
without regard to political boundaries.
Its members are the governors of the
four basin states—Delaware, New Jersey,
New York, and Pennsylvania—and the
North Atlantic Division Commander of
the U.S. Army Corps of Engineers,
representing the President of the United
States and all Federal agencies.

In order to fund certain water supply
storage facility projects in the Basin, the
Commission between 1964 and 1974
established a system of water supply
charges consistent with section 3.7 of
the Delaware River Basin Compact.
DRBC Resolution No. 71-4 established a
schedule of rates for water withdrawals
and provided that “the charges for water
supplied will include all costs
associated with making basin water
supply available and maintaining its
continued availability in adequate

quantity and quality over time.” Res. No.
71-4, Apr. 7, 1971, par. A.2. Revenues
from the sale of water in accordance
with the rule are placed in a “Water
Supply Storage Facilities Fund,” from
which payments are made to meet the
annual cost of the Commission’s water
storage projects—including “debt
service, operation, maintenance,
replacement, reserves and associated
administrative costs.” Id., par. A.2.b.
The schedule of water charges in effect
from 1978 through 2010 was established
by Resolution No. 78-14 in October of
1978, based on the unit cost of water
storage owned by the Commission in the
Federal government’s Beltzville and
Blue Marsh reservoirs. The rates
established in 1978—$60 per million
gallons for consumptive use and $.60
per million for non-consumptive use—
remained unchanged for over 30 years.
Notice of the proposed amendments
appeared in the Federal Register on
February 19, 2010 (75 FR 7411), as well
as in the Delaware Register of
Regulations on March 1, 2010 (13 DE
Reg. 1144), the New Jersey Register on
March 15, 2010 (42 N.J.R. 667(a)), the
New York State Register on March 3,
2010 (p. 5) and the Pennsylvania
Bulletin on March 6, 2010 (40 Pa. B.
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1201). The February-March 2010
proposal called for a two-stage increase.
The consumptive use rate was proposed
to increase from $60 to $90 per million
gallons, effective January 1, 2011, and
from $90 to $120 per million gallons,
effective January 1, 2012; and the non-
consumptive use rate was proposed to
increase from $.60 to $.90 per million
gallons, effective January 1, 2011, and
from $.90 to $1.20 per million gallons,
effective January 1, 2012. A public
hearing on the proposed rate increases
was held on April 13, 2010 and written
comments were accepted through April
16, 2010.

On September 15, 2010, the
Commission approved a single-stage
increase of $20 per million gallons in
the consumptive use rate and $.20 per
million gallons in the non-consumptive
use rate. Accordingly, effective January
1, 2011, the Commission’s water
charging rates are $80 per million
gallons for consumptive use and $.80
per million gallons for non-consumptive
use. No change to the list of uses exempt
from charges was proposed or adopted.
The Commission also authorized the
Executive Director to establish a Water
Charges Advisory Committee and to
identify and develop proposals for
studies to address issues affecting water
charges. A comment and response
document setting forth the
Commission’s responses in detail was
approved by the Commission
simultaneously with adoption of the
final rule.

Resolution No. 2010-9, the text of the
final rule, and a copy of the comment
and response document are available on
the Commission’s Web site, drbc.net.

List of Subjects in 18 CFR Part 420

Incorporation by reference, Water
resources, Water reservoirs, Water
supply, Watersheds.

For the reasons set forth in the
preamble, the Delaware River Basin
Commission amends 18 CFR part 420 as
follows:

PART 420—BASIN REGULATIONS—
WATER SUPPLY CHARGES

m 1. The authority citation for part 420
continues to read as follows:

Authority: Delaware River Basin Compact,
75 Stat. 688.

m 2. Amend §420.41 by revising
paragraphs (a) and (b) to read as follows:

§420.41 Schedule of water charges.
* * * * *

(a) $80 per million gallons for
consumptive use; and

(b) $.80 per million gallons for
nonconsumptive use.

Dated: February 16, 2011.
Pamela M. Bush,

Commission Secretary and Assistant General
Counsel.

[FR Doc. 2011-3969 Filed 2—-23-11; 8:45 am]
BILLING CODE 6360-01-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1010
RIN 1506—AB08
Amendment to the Bank Secrecy Act

Regulations—Reports of Foreign
Financial Accounts

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.

ACTION: Final rule.

SUMMARY: FinCEN is issuing this final
rule to amend the Bank Secrecy Act
(BSA) regulations regarding reports of
foreign financial accounts. The rule
addresses the scope of the persons that
are required to file reports of foreign
financial accounts. The rule further
specifies the types of accounts that are
reportable, and provides filing relief in
the form of exemptions for certain
persons with signature or other
authority over foreign financial
accounts. Finally, the rule adopts
provisions intended to prevent persons
subject to the rule from avoiding their
reporting requirement.
DATES: Effective Date: This rule is
effective March 28, 2011.
Applicability Date: This rule applies
to reports required to be filed by June
30, 2011 with respect to foreign
financial accounts maintained in
calendar year 2010 and for reports
required to be filed with respect to all
subsequent calendar years.
FOR FURTHER INFORMATION CONTACT:
FinCEN, Regulatory Policy and
Programs Division at (800) 9492732
and select Option 1.
SUPPLEMENTARY INFORMATION:

I. Statutory and Regulatory Background

The BSA, Titles I and II of Public Law
91-508, as amended, codified at 12
U.S.C. 1829b, 12 U.S.C. 1951-1959, and
31 U.S.C. 5311-5314 and 5316-5332,
authorizes the Secretary of the Treasury
(Secretary), among other things, to issue
regulations requiring persons to keep
records and file reports that are
determined to have a high degree of
usefulness in criminal, tax, regulatory,
and counter-terrorism matters. The
regulations implementing the BSA
appear at 31 CFR part 103 (31 CFR

Chapter X, effective March 1, 2011).1
The Secretary’s authority to administer
the BSA has been delegated to the
Director of FinCEN.

Under 31 U.S.C. 5314 the Secretary
“shall require a resident or citizen of the
United States or a person in, and doing
business in, the United States, to * * *
keep records and file reports, when the
resident, citizen, or person makes a
transaction or maintains a relation for
any person with a foreign financial
agency.” For this purpose, foreign
financial agency means “a person acting
for a person as a financial institution,
bailee, depository trustee, or agent, or
acting in a similar way related to
money, credit, securities, gold, or a
transaction in money, credit, securities,
or gold.” 2 The Secretary is authorized to
prescribe exemptions to the reporting
requirement and to prescribe other
matters the Secretary considers
necessary to carry out section 5314.

The regulations implementing 31
U.S.C. 5314 appear at 31 CFR 103.24,
103.27, and 103.32. Section 103.24
generally requires each person subject to
the jurisdiction of the United States
having a financial interest in or
signature or other authority over a bank,
securities, or other financial account in
a foreign country to “report such
relationship to the Commissioner of
Internal Revenue for each year in which
such relationship exists, and * * *
provide such information as shall be
specified in a reporting form prescribed
by the Secretary to be filed by such
persons.” Section 103.27 requires the
form to be filed with respect to foreign
financial accounts exceeding $10,000.
The form must be filed on or before June
30 of each calendar year for accounts
maintained during the previous

10n October 26, 2010, FinCEN issued a final rule
(the Chapter X Final Rule), creating a new Chapter
X in title 31 of the Code of Federal Regulations
(CFR) for BSA regulations. (See 75 FR 65806
(October 26, 2010) (Transfer and Reorganization of
Bank Secrecy Act Regulations Final Rule)). As
discussed in the Chapter X Final Rule, FinCEN
reorganized its regulations that previously appeared
at 31 CFR part 103 in the new Chapter X. The
Chapter X reorganization is effective as of March 1,
2011, and is not intended to have any substantive
effect on the BSA regulations. The notice of
proposed rulemaking (NRPM) that preceded today’s
final rule (amending the BSA regulations related to
reports of foreign bank and financial accounts) was
published prior to the effective date of the Chapter
X reorganization. Accordingly, the NPRM used the
31 CFR part 103 numbering system. References in
today’s final rule generally use the 31 CFR part 103
numbering system. However, the text of the final
rule itself is renumbered using the Chapter X
numbering system.

2 See 31 U.S.C. 5312(a)(1) which excepts from the
definition of financial agency a person acting for a
country, a monetary or financial authority acting as
a monetary or financial authority or an international
financial institution of which the United States
government is a member.
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calendar year. Section 103.32 requires
records of accounts to be maintained for
each person having a financial interest
in or signature or other authority over
such account. The records must be
maintained for a period of five years.
The form used to file the report
required by section 103.24 is the Report
of Foreign Bank and Financial
Accounts—Form TD-F 90-22.1 (FBAR).
The instructions to the FBAR specify
which persons must file as well as the
types of accounts that must be reported.

II. Notice of Proposed Rulemaking

On February 26, 2010, FinCEN
published in the Federal Register a
Notice of Proposed Rulemaking (NPRM)
that proposed changes to the rules for
the reporting of foreign financial
accounts.? Most significantly, the NPRM
proposed to (1) Define the scope of
individuals and entities required to file
the FBAR, (2) delineate the types of
reportable accounts, and (3) exempt
certain persons and accounts from the
reporting requirement and provide
certain additional relief. The changes
proposed in the NPRM were
accompanied by proposed changes to
the FBAR form instructions, a draft of
which appeared in the Federal Register
as an attachment to the NPRM.

Comments on the NPRM—Overview and
General Issues

In response to the NPRM, FinCEN
received a total of 42 timely filed
comment letters from individuals,
entities, and representatives of various
groups and industries whose members
are affected by FBAR requirements. The
comments were generally supportive of
the NPRM but sought broader
exemptions than in the NPRM and often
asked for clarification of the NPRM. In
particular, commenters were uncertain
about when an account was reportable
under the FBAR and the scope of
individuals covered by the signature
authority definition. To this end, this
final rulemaking document—

e Clarifies whether an account is
foreign and therefore reportable as a
foreign financial account and addresses
the treatment of custodial accounts in
this context;

e Revises the definition of signature
or other authority to more clearly apply
to individuals who have the authority to
control the disposition of assets in the
account by direct communication
(whether in writing or otherwise) to the
foreign financial institution;

e Clarifies that officers or employees
who file an FBAR because of signature
or other authority over the foreign

3 See 75 FR 8844 (February 26, 2010).

financial account of their employers are
not expected to personally maintain the
records of the foreign financial accounts
of their employers;

o Clarifies that filers may rely on
provisions of this final rule in order to
determine their filing obligation for
FBARSs in those cases where filing was
properly deferred under prior Treasury
guidance.

FinCEN believes that these
clarifications and changes should
address many of the concerns expressed
in the public comments regarding
uncertainty about the scope of the
NPRM and therefore should make it
easier for filers to determine whether
the FBAR must be filed.

A. Reportable Accounts

FinCEN received a large number of
comments requesting clarification as to
when an account is deemed “foreign” for
purposes of triggering the FBAR filing
requirement. Commenters requested
clarification on this issue with respect
to holdings of securities accounts,
pension fund accounts, and covered life
insurance policies and annuities.
FinCEN wishes to clarify that, as a
general matter, an account is not a
foreign account under the FBAR if it is
maintained with a financial institution
located in the United States. For
example, individuals may purchase
securities of a foreign company through
a securities broker located in the United
States as part of their investment
portfolio. The mere fact that the account
may contain holdings or assets of
foreign entities does not render the
account “foreign” for purposes of the
FBAR. In this instance, the individual
maintains the account with a financial
institution in the United States.

FinCEN received a number of
comments asking for clarification
regarding specific custodial
arrangements. Commenters explained
that in some cases a United States
person may have an account with a
financial institution located in the
United States, such as a bank.
According to the commenters, that U.S.
bank may act as a global custodian and
hold the person’s assets outside the
United States. In many cases, the
custody bank creates pooled cash and
securities accounts in the non-U.S.
market to hold the assets of multiple
investors. These accounts, commonly
called omnibus accounts, are in the
name of the global custodian. Typically,
the U.S. customer does not have any
legal rights in the omnibus account and
can only access their holdings outside of
the United States through the U.S.
global custodian bank. FinCEN wishes
to clarify that in this situation, the U.S.

customer would not have to file an
FBAR with respect to assets held in the
omnibus account and maintained by the
global custodian. In this situation, the
U.S. customer maintains an account
with a financial institution located in
the United States.

However, if the specific custodial
arrangement permits the United States
person to directly access their foreign
holdings maintained at the foreign
institution, the United States person
would have a foreign financial account.

B. Signature or Other Authority,
Generally

FinCEN received a large number of
comments generally regarding the
signature authority requirement. Some
commenters sought further clarification
of the definition, while other
commenters recommended an
elimination of the requirement. In the
NPRM, FinCEN proposed to define
“signature or other authority” as the
“authority of an individual (alone or in
conjunction with another) to control the
disposition of money, funds or other
assets held in a financial account by
delivery of instructions (whether
communicated in writing or otherwise)
directly to the person with whom the
financial account is maintained.”# To
avoid confusion, FinCEN inserted the
word “directly” into the definition
proposed in the NPRM to place the
filing requirement on an individual only
if the individual has the authority to
directly deliver instructions to the
foreign financial institution.?

Nonetheless, commenters stated that
they were unsure whether the proposed
definition of signature authority would
apply to an individual who merely
participates in the decision to allocate
assets or has the ability to instruct or
supervise others with signature
authority over a reportable account. In
light of these comments, FinCEN has
decided to revise the proposed
definition of signature or other authority
as follows:

Signature or other authority means the
authority of an individual (alone or in
conjunction with another) to control the
disposition of money, funds or other assets
held in a financial account by direct
communication (whether in writing or
otherwise) to the person with whom the
financial account is maintained.

The test for determining whether an
individual has signature or other

475 FR 8851 (February 26, 2010) (Emphasis
added).

5 A revised FBAR form that modified several
aspects of the form instructions was issued in
October 2008. That revision eliminated the words
“direct communication” from the definition of
signature or other authority.
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authority over an account is whether the
foreign financial institution will act
upon a direct communication from that
individual regarding the disposition of
assets in that account. The phrase “in
conjunction with another” is intended to
address situations in which a foreign
financial institution requires a direct
communication from more than one
individual regarding the disposition of
assets in the account.

Some commenters requested that
FinCEN eliminate the requirement to
report signature or other authority over
a foreign financial account. Commenters
expressed concern about perceived
duplication of reporting as well as a
perceived lack of utility to law
enforcement when both individuals
with signature authority and those with
a financial interest file FBARs with
respect to the same account. Some
commenters suggested that investigators
could obtain the relevant information if
FinCEN were to modify the FBAR form
to enable the person with a financial
interest in a reportable account to list all
of the individuals with signature or
other authority over the account.
Another commenter suggested that
FinCEN provide an exemption for all
employees who have signature authority
over but no financial interest in their
employer’s foreign financial accounts if
the employer provides notice to the
employees that the employer has filed
an FBAR for its accounts.

Although FinCEN has considered the
concerns raised by these commenters,
FinCEN has decided not to eliminate the
signature authority reporting
requirement or revise the obligations as
suggested by these commenters. Law
enforcement agencies have indicated to
FinCEN that FBARs filed by individuals
with only signature authority are
valuable tools in investigations. Law
enforcement representatives disagreed
with commenters that the signature
authority requirement results in
duplication of information. Although
FinCEN may receive more than one
FBAR with respect to the same foreign
financial account, the reports contain
information about different individuals
with access to the account (either
through financial interest or signature
authority). Moreover, if FinCEN were to
adopt a modified reporting system
which relies upon the person with
financial interest to report those
individuals having signature authority
over the account, there would be an
increased opportunity to evade
reporting because the signature
authority requirement also acts as an
independent check on FBAR reporting.
For example, a person with financial
interest may not report the FBAR at all,

or may not identify all individuals with
signature authority over the account. In
such a case, law enforcement and other
agencies would be deprived of valuable
information regarding the full range of
individuals with access to the account.
Likewise, if FinCEN were to adopt an
exemption for employees who receive
notice from their employers regarding
the filing of the FBAR, and the employer
falsely provides the notice, law
enforcement again would be deprived of
valuable information. By adopting an
independent reporting requirement for
individuals with signature authority, the
final rule maintains the check and
balance that has existed since 1972,
making it more difficult for the account
and the individuals having access to
that account to escape detection. The
signature authority filing requirement is
a necessary component of an effective
FBAR regulatory regime. Thus, in this
final rule, FinCEN continues to require
reporting by individuals with signature
or other authority.

Finally, FinCEN received one
comment that pointed to a discrepancy
between the NPRM definition of
signature authority and the definition
contained in the draft form instructions,
which accompanied the NPRM. This
comment noted that the draft form
instructions slightly varied from the
regulatory definition leaving the
commenter unclear whether the
definition of signature authority was
intended to apply more broadly than
just to individuals. FinCEN wishes to
clarify that the signature authority
definition contained in this final rule
only applies to individuals. The
instructions to the FBAR form have
been revised to reflect the language in
the final rule.

C. Recordkeeping and Truncated Filing
Related to Signature or Other Authority

Commenters sought relief from the
recordkeeping provisions of 31 CFR
103.32 for individuals with signature
authority over their employer’s
accounts. These commenters argued that
the recordkeeping rules present
challenges in such cases, because these
individuals do not own the records of
the employing firm. Further, these
commenters argued that they should not
be expected to personally maintain the
records of that employer for five years.
FinCEN wishes to clarify that in the case
of officers or employees who file an
FBAR because of signature or other
authority over the foreign financial
accounts of their employer, we do not
expect such officers or employees to
personally maintain the records of the
foreign financial accounts of their
employers.

The preamble of the NPRM noted that
a modified form of reporting would be
available in the case of United States
persons who are employed in a foreign
country and who have signature or other
authority over foreign financial accounts
owned or maintained by their employer.
FinCEN received two comments
recommending that this modified form
of reporting be available to United
States persons employed in the United
States with respect to foreign financial
accounts over which they have
signature authority. One of these
commenters cited the difficulties in
complying with the recordkeeping
obligation, while the other commenter
did not believe that United States
persons should be treated differently
based on the location of their
employment. As noted above, FinCEN
has clarified the recordkeeping
obligations of officers and employees
with only signature authority over the
foreign financial accounts of their
employers. FinCEN also wishes to note
that in providing the modified reporting
for United States persons who are
employed overseas, FinCEN was
attempting to balance the need for
information contained in the FBAR with
a recognition that United States persons
working overseas are subject to both
U.S. law and foreign law. FinCEN has
not provided United States persons
employed in the United States by a
foreign employer with the modified
form of reporting. In such cases, FinCEN
believes that the foreign employer
should expect that U.S. law will apply
to these U.S. employees.

Finally, FinCEN received a comment
asking that the modified reporting be
explicitly available to “officers”
employed overseas. The form
instructions have been amended to
reflect this change. The commenter also
asked that FinCEN incorporate the
modified reporting into the text of the
final rule. FinCEN does not believe that
it is necessary to include this form of
relief in the text of the final rule itself.

D. General Exemptions

The NPRM proposed exemptions from
the reporting requirements for certain
types of persons and accounts. FinCEN
received a number of comments asking
for broader exemptions. One commenter
requested that FinCEN exempt from the
reporting requirement accounts located
in jurisdictions that are not considered
to be “tax havens” or that have highly
functional bank regulation and
information exchange with the United
States. FInCEN also received comments
from individuals living abroad who
objected to the FBAR filing requirement.
Some of these commenters were married
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individuals who raised concerns that
their non-U.S. spouses did not want
information regarding joint financial
accounts to be reported to U.S.
government authorities. Another
commenter requested that FinCEN
exempt regulated financial institutions,
such as those that qualify for exempt
recipient status for purposes of filing an
IRS 1099 series form, to report interest
income and dividends.

Finally, FinCEN received several
comments requesting a broad exemption
for pension plans and welfare benefit
plans, or at least for large ERISA plans.
These commenters argued that pension
plans and welfare benefit plans already
are subject to comprehensive regulation
and believed that the FBAR filing
obligations would be unduly
burdensome and duplicative in light of
existing reporting requirements,
particularly Form 5500, Annual Return/
Report of Employee Benefit Plan.
Commenters also pointed to the tax-
exempt status of certain ERISA plan
trusts, and a provision in the customer
identification program (CIP) rules which
exempts from the CIP rules an account
established for the purpose of
participating in an ERISA plan as
indicating that an exemption from the
FBAR rules would be appropriate in the
case of ERISA pension and welfare
benefit plans.6 Alternatively, these
commenters stated that many of their
concerns would be addressed if FinCEN
were to clarify the scope of a number of
definitions in the NPRM such as
signature authority and reportable
accounts.

Section 5314 of the BSA mandates
that the Secretary require each “resident
or citizen of the United States or a
person in, and doing business in, the
United States” to keep records and file
reports that disclose information
regarding their foreign financial
accounts. Section 5314 authorizes the
Secretary to “prescribe a reasonable
classification of persons subject to or
exempt from” the reporting
requirements.

FinCEN does not believe it
appropriate to expand the exemptions
as recommended by the commenters.
Although the commenters noted that
certain countries may have a robust set
of anti-money laundering laws, the
FBAR places the obligation of reporting
on the United States person, and
individuals and businesses can commit

6 The CIP rules require certain financial
institutions to collect identifying information about
a customer at account opening and implement
procedures for verifying the customer’s identity that
are sufficient to enable the financial institution to
form a reasonable belief that it knows the true
identity of the customer. See, e.g., 31 CFR 103.121.

financial abuses and other crimes using
financial institutions in those countries.
By requiring United States persons to
identify foreign financial accounts, the
FBAR creates a financial trail that
assists law enforcement and other
agencies to identify accounts outside of
the United States.

With respect to the comments raised
by United States persons living abroad,
FinCEN does not believe that an
exemption is appropriate simply
because a United States person chooses
to live outside of the United States.
With respect to commenters who
recommended exempting certain
regulated entities, such as those that
qualify for exempt recipient status for
purposes of reporting on IRS Form 1099,
FinCEN has carefully considered the
comments and has decided not to adopt
them. While these entities may be
entitled to some measure of special
treatment under the Federal tax rules,
FinCEN wishes to note that the purpose
of the FBAR is broader than tax
administration.”

Finally, FinCEN has considered the
concerns raised by commenters
regarding the treatment of pension and
welfare benefit plans. FinCEN has not
adopted the recommendation for a
broad exemption for such plans.
Because the purpose of the FBAR is
broader than tax administration,
FinCEN does not believe that it is
appropriate to exempt entities from the
FBAR requirement based on their tax-
exempt status. In addition, while the
CIP rule exempts accounts of certain
entities, FinCEN does not believe that
those CIP provisions which apply in the
case of accounts established or
maintained at a financial institution
located in the United States, are
determinative in the case of accounts
maintained with a foreign financial
institution. However, in response to
these commenters’ request for greater
clarification of the NPRM, the final rule
has provided a number of clarifications
that address their concerns regarding
the scope of foreign financial accounts
that are reportable, and the definitions
of signature authority and financial
interest.8

E. Other Issues

Commenters raised a number of issues
related to the process of filing the FBAR.
Specifically, they requested the option
to file the form electronically.? As noted

731 U.S.C. 5311.

8 FinCEN wishes to note that the final rule
eliminates the proposed trust protector provision;
see the discussion in the Section-by-Section
Analysis.

9 A few commenters raised other issues
concerning the filing of the FBAR such as

in the NPRM, the FBAR form currently
available on both the FinCEN and IRS
Web sites allows users to complete the
form electronically and print a PDF
document that can be mailed to the
address on the form. FinCEN is in the
process of modernizing its IT system
and has plans to include the ability to
file FBARSs electronically.

Commenters requested clarification of
the draft instructions regarding how to
determine the value of an account. The
draft instructions to the FBAR form
which accompanied the NPRM provide
that periodic account statements may be
relied on to determine the maximum
value of the account provided that the
statements fairly reflect the maximum
account value during the calendar year.
The commenters were uncertain
whether it is possible to rely on periodic
statements that provide the value in the
account at the end of the statement
period. Where bona fide statements are
prepared in the ordinary course of
business, FIinCEN believes that such
periodic account statements may be
relied on for this purpose.

F. Applicability Date

The final rules contained in this
document apply to FBARs required to
be filed by June 30, 2011 with respect
to foreign financial accounts maintained
in calendar year 2010 and for reports
required to be filed with respect to all
subsequent calendar years.

FinCEN received several comments
regarding the applicability date for the
final rule. These commenters
specifically asked whether filers would
be permitted to rely on favorable
provisions of the final rule with respect
to foreign financial accounts maintained
in calendar years beginning before 2010.
We recognize that in certain instances,
United States persons might have
deferred filing the FBAR for prior
reporting years in accordance with
guidance issued by Treasury.10
Although this final rule is not
retroactive, filers who properly deferred
filing obligations pursuant to IRS Notice
2010-23 may, if they wish, apply the
provisions of this final rule in
determining their FBAR filing
requirements for reports due June 30,
2011, with respect to foreign financial

increasing the filing threshold and changing the due
date of the FBAR. The threshold and the due date
are established under a regulation section, 31 CFR
103.27 that was not proposed to be amended by the
NPRM. Thus, changes suggested by those comments
are not addressed in this final rulemaking.

10 As a result of changes that were made to the
FBAR form instructions in October 2008, the IRS
extended the FBAR filing deadline for certain filers.
See IRS Notice 2009-62 and IRS Notice 2010-23.
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accounts maintained in calendar years
beginning before 2010.

G. Coordination With Chapter X

On October 26, 2010, FinCEN
finalized a reorganization of all the BSA
regulations appearing in part 103 of
Title 31 of the Code of Federal
Regulations, effective March 1, 2011.11
As discussed in the preamble of that
final rule, BSA regulations that
previously appeared in part 103 of Title
31 now appear in new Chapter X of
Title 31. The reorganization is not
intended to have any substantive effect
on the BSA regulations.

Because the NRPM was published
prior to the effective date of the Chapter
X reorganization, the NPRM used the 31
CFR part 103 numbering system. For
consistency with the NPRM, references
in this final rule generally continue to
use the 31 CFR part 103 numbering
system. However, because the effective
date of this final rule is March 28, 2011,
the text of the regulations finalized
today must use the Chapter X
numbering system. Thus, instead of
being numbered 31 CFR 103.24, today’s
final rule is numbered 31 CFR 1010.350.

III. Section-by-Section Analysis

The NPRM set forth general
requirements for filing the FBAR and
specific definitions applicable to such
reporting. The final rule continues these
general requirements and includes
definitions of United States person, and
bank, securities, and other financial
accounts in a foreign country. These
definitions delineate both the scope of
individuals and entities that would be
required to file the FBAR and the types
of accounts for which such reports
should be made. In addition, the final
rule exempts certain persons with
signature or other authority from filing
the FBAR. Finally, the final rule
includes provisions intended to prevent
United States persons required to file
the FBAR from avoiding this reporting
requirement.

A. Section 103.24(a)—In General

FinCEN received no comments on
proposed paragraph (a) of section 103.24
of the NPRM. Accordingly, the final rule
adopts this paragraph without change.

B. Section 103.24(b)—United States
Person

The NPRM defined a United States
person as a citizen or resident of the
United States, or an entity, including
but not limited to a corporation,
partnership, trust or limited liability
company, created, organized, or formed

1175 FR 65806, Oct. 26, 2010.

under the laws of the United States, any
State, the District of Columbia, the
Territories, and Insular Possessions of
the United States or the Indian Tribes.
The NPRM provided that the
determination of whether an individual
is a resident of the United States would
be made under the rules of the Internal
Revenue Code, specifically, 26 U.S.C.
7701(b) and the regulations thereunder,
except that the definition of the term
United States provided in 31 CFR
103.11(nn) will be used instead of the
definition of United States in the rules
under the Internal Revenue Code.

FinCEN received a number of
comments about the proposed definition
of United States person. Commenters
raised questions about the part of the
definition of United States person
concerning trusts. They also raised
questions about the application of the
provisions of the Internal Revenue Code
with respect to the term “resident.”

Commenters generally objected to the
inclusion of trust in the definition. They
argued that trusts should not have a
separate filing obligation in light of the
fact that a U.S. trustee would also have
an obligation to file an FBAR with
respect to the trust. Commenters also
believed that the NPRM is unclear about
whether a trust that is treated as wholly
owned by another person under the
Internal Revenue Code would be
required to file an FBAR. Finally,
commenters believed that the final rule
should define trust with reference to the
rules of the Internal Revenue Code,
specifically section 7701(a)(30), rather
than considering whether a trust has
been “created, organized, or formed
under the laws of the United States
* x k»

FinCEN acknowledges that in the case
of trusts, a U.S. trustee must file the
FBAR for the trust. However, FinCEN
has decided to retain trust under the
definition of United States person in the
same manner that it has retained other
entities such as corporations and
limited liability companies.

FinCEN does not believe it
appropriate to define trust under section
7701(a)(30) of the Internal Revenue
Code because that definition might
allow trusts formed under the law of a
State to be excluded from the scope of
FBAR obligations. For example, if a
trust is formed under New York law and
has one trustee who is a United States
person and two trustees who are not
United States persons, under section
7701(a)(30) the trust would not be
considered a U.S. trust if all substantial
trust decisions were not controlled by
its U.S. trustee.

Commenters also raised questions
with respect to the term “resident” in the

definition of United States person.
These commenters sought clarification
on the treatment of individuals who
make certain elections under section
7701(b) of the Internal Revenue Code.
FinCEN believes that individuals who
elect to be treated as residents for tax
purposes under section 7701(b) should
file FBARs only with respect to foreign
accounts held during the period covered
by the election. A legal permanent
resident who elects under a tax treaty to
be treated as a non-resident for tax
purposes must still file the FBAR.
Commenters also sought clarification
about the interaction of elections under
section 6013(g) and (h) of the Internal
Revenue Code and the definition of
resident. FinCEN wishes to clarify that
the determination of whether an
individual is a United States resident
should be made without regard to
elections under section 6013(g) or
6013(h) of the Internal Revenue Code. In
the same vein, a commenter asked
whether foreign corporations holding a
U.S. real property interest and electing
to be treated as a U.S. corporation for
U.S. income tax purposes under section
897(i) of the Internal Revenue Code are
required to file FBARs. FinCEN wishes
to reiterate that, for purposes of FBAR
reporting, a corporation is a United
States person only if it is created,
organized, or formed under the laws of
the United States, any State, the District
of Columbia, the Territories and Insular
Possessions of the United States, or the
Indian Tribes.

C. Section 103.24(c)—Types of
Reportable Accounts

FinCEN proposed to amend 31 CFR
103.24 by adding definitions of the
accounts subject to reporting. FinCEN
has chosen to define the terms bank
account, securities account, and other
financial account with reference to the
kinds of financial services for which a
person maintains an account.

D. Section 103.24(c)(1)—Bank Account

The NPRM defined “bank account” as
a savings deposit, demand deposit,
checking, or any other account
maintained with a person engaged in
the business of banking. The proposed
definition would include time deposits
such as certificates of deposit accounts
that allow individuals to deposit funds
with a banking institution and redeem
the initial amount along with interest
earned after a prescribed period of time.
FinCEN received no comments on the
proposed definition and, therefore, is
adopting this definition without change.
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E. Section 103.24(c)(2)—Securities
Account

The NPRM defined “securities
account” as an account maintained with
a person in the business of buying,
selling, holding, or trading stock or
other securities. FinCEN received no
comments on the proposed definition
and, therefore, is adopting this
definition without change.

F. Section 103.24(c)(3)—Other Financial
Account

The term “other financial account”
appears in current section 103.24. In
order to enhance compliance, the NPRM
proposed certain types of accounts that
would fall within the meaning of this
term. Specifically, the NPRM defined
“other financial account” to mean

e An account with a person that is in
the business of accepting deposits as a
financial agency;

e An account that is an insurance
policy with a cash value or an annuity
policy;

¢ An account with a person that acts
as a broker or dealer for futures or
options transactions in any commodity
on or subject to the rules of a
commodity exchange or association; or

e An account with a mutual fund or
similar pooled fund which issues shares
available to the general public that have
a regular net asset value determination
and regular redemptions.

FinCEN received comments on the
parts of the proposed definition
addressing life insurance and annuity
policies and mutual funds. With respect
to life insurance and annuity policies,
one commenter was concerned that the
treatment of life insurance policies as
accounts under the FBAR rule would
cause these policies to be treated as
accounts under other BSA regulations.
The final rule clarifies that this
definition is limited to the FBAR
requirement.

The commenter also asked FinCEN to
revise the definition with respect to life
insurance and annuity policies so that
the FBAR reporting requirement would
apply only to such policies with a cash
value or only at the time of the payment
of an income stream to the policy
holder. FinCEN has considered this
comment. We are amending the
definition with respect to life insurance
and annuities to clearly reflect that only
those life insurance or annuity policies
with a cash value are covered under this
definition. However, we do not believe
it appropriate to limit the FBAR
requirement to situations in which there
is payment of an income stream. As
with other types of reportable accounts,
such as bank accounts, which are

included in this final rule, the reporting
of the FBAR is not limited to situations
in which there is payment from the
account. FinCEN also received a
comment seeking clarification as to
whether the obligation to file the FBAR
in the case of life insurance rests with
the policy holder or the beneficiary.
FinCEN would like to clarify that the
obligation in such a case rests with the
policy holder.

With respect to mutual funds, FinCEN
received a number of comments seeking
clarification of the definition.
Commenters noted that the term
“mutual fund” may have a different
meaning outside of the United States
and might potentially cover hedge funds
and private equity funds that have
periodic redemptions. FinCEN wishes to
reiterate that the definition of mutual
fund includes a requirement that the
shares be available to the general public
in addition to having a regular net asset
value determination and regular
redemption feature. FinCEN believes
that some of the concerns of
commenters arose because the draft
instructions to the form published with
the proposed rule did not include the
words “which issues shares available to
the general public.” The instructions
have been revised to reflect the language
of the definition contained in the final
rule. As such, FinCEN does not believe
it necessary to amend the proposed
definition with respect to mutual funds.
Accordingly, FinCEN is retaining this
part of the definition as proposed.
Furthermore, FinCEN notes that the
NPRM specifically reserved the
treatment of investment companies
other than mutual funds or similar
pooled funds, and the final rule
continues to do so.

G. Section 103.24(c)(4)—Exceptions for
Certain Accounts

Section 103.24(c)(4) of the NPRM
proposed exceptions for certain
accounts for which reporting will not be
required by persons with a financial
interest in or signature or other
authority over the accounts. The
following accounts were proposed to be
excepted from reporting:

e An account of a department or
agency of the United States, an Indian
Tribe, or any State or any political
subdivision of a State, or a wholly-
owned entity, agency, or instrumentality
of any of the foregoing is not required
to be reported. In addition, reporting is
not required with respect to an account
of an entity established under the laws
of the United States, of an Indian Tribe,
of any State, or of any political
subdivision of any State, or under an
intergovernmental compact between

two or more States or Indian Tribes][,]
that exercises governmental authority
on behalf of the United States, an Indian
Tribe, or any such State or political
subdivision. For this purpose, an entity
generally exercises governmental
authority on behalf of the United States,
an Indian Tribe, a State, or a political
subdivision only if its authorities
include one or more of the powers to
tax, to exercise the power of eminent
domain, or to exercise police powers
with respect to matters within its
jurisdiction.

A few commenters sought
clarification as to the meaning of
proposed section 103.24(c)(4)(i). In
particular, the commenters asked
FinCEN to clarify whether the last
sentence of the paragraph concerning
the exercise of governmental authority
applied to the entire paragraph or only
the second sentence of the paragraph. In
response, FInCEN clarifies that the last
sentence should be read in conjunction
with the second sentence of the
paragraph, which contains a specific
requirement concerning the exercise of
governmental authority. FinCEN is also
making a minor editorial change to the
second sentence so that it will be clearer
that the exercise of governmental
authority requirement applies to the
entire second sentence.12

Commenters recommended that the
final rule provide an exception for the
accounts of foreign insurance
companies that elect under section
953(d) of the Internal Revenue Code to
be treated as U.S. companies. Their
recommendation appears to be based, in
part, on a reading of the second
sentence of proposed section
103.24(c)(4)() as providing an exception
for the accounts of any entity organized
in the United States. As explained
above, the second sentence of proposed
section 103.24(c)(4)(i) would only
exempt the accounts of certain entities
organized under the laws of the United
States (or the law of other levels of
government, such as State and local
governments) if the entities exercise
governmental authority. The
commenters also indicate that by
making a section 953(d) election, these
companies are agreeing to comply with
U.S. tax law. FinCEN wishes to clarify
that making such an election does not
render the entity a United States person
for purposes of the FBAR.13
Accordingly, the final rule does not
adopt this recommendation.

12 A comma is added before the word “that”.

13 FinCEN reaffirms that the FBAR requirement
addressed in this document is a requirement under
title 31 of the United States Code rather than under
the Internal Revenue Code.
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The last three exceptions contained in
proposed 31 CFR 103.24(c)(4) were as
follows:

¢ An account of an international
financial institution of which the United
States government is a member is not
required to be reported.14

e An account in an institution known
as “United States military banking
facility” (or “United States military
finance facility”) operated by a United
States financial institution designated
by the United States Government to
serve United States government
installations abroad is not required to be
reported even though the United States
military banking facility is located in a
foreign country.

e Correspondent or nostro accounts
that are maintained by banks and used
solely for bank-to-bank settlements are
not required to be reported.

FinCEN received no comments on these
proposed exceptions and, therefore, is
adopting these exceptions without
change.

H. Section 103.24(d)—Foreign Country

The term foreign country includes all
geographical areas located outside of the
United States as defined in 31 CFR
103.11(nn). FinCEN received no
comments on the proposed definition
and, therefore, is adopting this
definition without change.

I Section 103.24(e)—Financial Interest

The NPRM proposed a definition of
financial interest. The proposed
definition covered situations in which
the United States person is the owner of
record or holder of legal title, as well as
situations in which the United States
person’s ownership or control over the
owner of record or holder of legal title
rises to such a level that the person
should be deemed to have a financial
interest in the account.

Section 103.24(e)(1) proposed the
following:

e A United States person has a
financial interest in each bank,
securities, or other financial account in
a foreign country for which he is the
owner of record or has legal title
regardless of whether the account is
maintained for his own benefit or for the
benefit of others. If an account is
maintained in the name of more than
one person, each United States person
in whose name the account is
maintained has a financial interest in
that account.

Section 103.24(e)(2) proposed that a
United States person also has a financial

14 This exception does not limit the operation of
the International Organization Immunities Act of
December 29, 1945 (22 U.S.C. 288).

interest in each bank, securities, or other
financial account in a foreign country
for which the owner of record or holder
of legal title is one of the following:

o A person acting on behalf of that
United States person such as an
attorney, agent, or nominee with respect
to the account. (Section 103.24(e)(2)(i)).

o A corporation in which the United
States person owns directly or indirectly
more than 50 percent of the voting
power or the total value of the shares,

a partnership in which the United States
person owns directly or indirectly more
than 50 percent of the interest in profits
or capital, or any other entity (other
than a trust) in which the United States
person owns directly or indirectly more
than 50 percent of the voting power,
total value of the equity interest or
assets, or interest in profits. (Section
103.24(e)(2)(ii)).

e A trust, if the United States person
is the trust settlor and has an ownership
interest in the account for United States
Federal tax purposes. See 26 U.S.C.
671-679 to determine if a settlor has an
ownership interest in a trust’s financial
account for a year. (Section
103.24(e)(2)(iii)).

e A trust in which the United States
person either has a beneficial interest in
more than 50 percent of the assets or
from which such person receives more
than 50 percent of the income. (Section
103.24(e)(2)(iv)).

e A trust that was established by the
United States person and for which the
United States person has appointed a
trust protector that is subject to such
person’s direct or indirect instruction.
(Section 103.24(e)(2)(v)).

FinCEN received one comment
seeking clarification on the scope of
proposed section 103.24(e)(2)(iii). The
commenter noted that although FinCEN
incorporates the provisions of 26 U.S.C.
671-679 for determining ownership
interest, section 103.24(e)(2)(iii)
references the interests of the trust
“settlor,” while the provisions of 26
U.S.C. 671-679 refer to “grantor”. The
commenter noted that FinCEN did not
define the term “settlor.” FinCEN agrees
with the commenter and has revised
section 103.24(e)(2)(iii) to replace the
word “settlor” with the word “grantor”.
In addition, the NPRM inadvertently
used the word “account” instead of
“trust” in section 103.24(e)(2)(iii). The
final rule revises the section by using
the word “trust.”

FinCEN received a few comments
related to the application of the
definition of financial interest in the
context of trusts, including trusts for
pension plans. With respect to trusts
generally, commenters raised concerns
about determining whether a person has

more than a 50 percent beneficial
interest in the trust, when the trust is a
discretionary trust. FinCEN recognizes
that in the case of trusts, determinations
regarding beneficial interest for
purposes of filing the FBAR may be
difficult if the person is a beneficiary of
a discretionary trust or has a remainder
interest in a trust. After considering this
comment, FinCEN has revised section
103.24(e)(2)(iv) to change the term
“beneficial interest” to “present
beneficial interest.” FinCEN does not
intend for a beneficiary of a
discretionary trust to have a financial
interest in a foreign account simply
because of his status as a discretionary
beneficiary. Further, FinCEN does not
intend to include a remainder interest
within the scope of the term “present
beneficial interest” for purposes of filing
an FBAR. Finally, the final rule adds the
word “current” before the word
“income” which was inadvertently
omitted from the text of the NPRM.

FinCEN also received comments
regarding the trust protector provision
in section 103.24(e)(2)(v). Commenters
were concerned that the trust protector
provision could be read in an overly
broad manner, particularly in the case of
pension plans, and another commenter
believed that the trust protector
provision would not adequately address
situations in which the grantor has
retained control over the trust. Although
FinCEN has considered these comments
and is removing the trust protector
provision from the final rule, FinCEN
remains concerned with the potential
for abuse when a trust protector is
appointed.?® FinCEN believes that
instances of abuse or arrangements
designed to obfuscate ownership in the
context of trusts, including the use of a
trust protector to evade an FBAR
reporting obligation, are sufficiently
captured through the anti-avoidance
provision discussed below.

Finally, the NPRM provided that a
United States person that causes an
entity to be created for a purpose of
evading the FBAR reporting
requirement would have a financial
interest in any bank, securities, or other
financial account in a foreign country
for which the entity is the owner of
record or holder of legal title. The term
“evading” as used in the anti-avoidance
rule is not intended to apply to persons
who make a good faith effort to comply
with the final rule.

15 See, the Senate Permanent Subcommittee on
Investigations (PSI), Committee on Homeland
Security and Governmental Affairs 2006 report
titled, Tax Haven Abuses: the Enablers, the Tools
and Secrecy, Senate Hearing 109-797, 109th Cong.,
2d Sess. (August 1, 2006).
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FinCEN received one comment on the
proposed anti-avoidance provision,
which recommended that the provision
specifically incorporate rules found in
26 CFR 1.671-2(e)(4), relating to the
treatment of transfer companies used to
disguise the fact that a trust had a
United States grantor. FinCEN believes
that the anti-avoidance rule is
sufficiently broad as to make it
unnecessary to specifically incorporate
26 CFR 1.671-2(e)(4) because the rule
captures all situations in which entities,
including trusts, are used to evade an
FBAR reporting obligation.

J. Section 103.24(f)—Signature or Other
Authority

Current section 103.24 requires
reporting by United States persons with
signature or other authority over bank,
securities, or other financial accounts in
a foreign country. The NPRM proposed
to continue this requirement and to
define signature or other authority. As
discussed in Section II.B above, the final
rule revises the definition and continues
the signature authority filing
requirement.

K. Signature Authority Exceptions

The NPRM proposed to grant relief
from the obligation to report signature
or other authority over a foreign
financial account to the officers and
employees of five categories of entities
subject to specific types of Federal
regulation. These exceptions would
apply, however, only where the officers
or employees have no financial interest
in the reportable account. These entities
would still be obligated to report their
financial interest in these reportable
accounts. Officers and employees would
be able to avail themselves of these
exceptions without receiving notice that
the entities had filed an FBAR with
respect to these accounts.

FinCEN received a number of
comments on the signature authority
exceptions. Some commenters sought
additional relief in the form of new
exceptions. FinCEN received comments
requesting relief from the signature
authority filing requirement for the
officers and employees of entities
located in countries that FinCEN would
designate as “low-risk,” of entities listed
on a foreign securities exchange, of
foreign-located banks that have entered
into a Qualified Intermediary agreement
with the IRS, and of 501(c)(3) private
colleges and universities. FinCEN
wishes to reiterate that although certain
countries may have a robust set of anti-
money laundering laws, the FBAR
places the obligation of reporting on the
United States person, and the purpose
of the FBAR is to create a financial trail

of foreign accounts. Likewise, the fact
that a foreign bank may have entered
into a Qualified Intermediary agreement
with the IRS for tax purposes or that an
entity is exempt from tax under the
Internal Revenue Code does not
eliminate the need for law enforcement
and other agencies to have information
about the existence of foreign financial
accounts of United States persons.

Commenters also submitted specific
comments on the proposed exceptions.
We are addressing these concerns below
in connection with the specific
provisions of the NPRM.

The NPRM provided the following
exceptions:

e 31 CFR 103.24(f)(2)(i). An officer or
employee of a bank that is examined by
the Office of the Comptroller of the
Currency, the Board of Governors of the
Federal Reserve System, the Federal
Deposit Insurance Corporation, the
Office of Thrift Supervision, or the
National Credit Union Administration
need not report that he has signature or
other authority over a foreign financial
account owned or maintained by the
bank if the officer or employee has no
financial interest in the account.

This exception would be available to
officers or employees of banks examined
by the Federal banking agencies. Several
commenters asked that the exemption
be expanded to cover officers and
employees of trust companies and credit
unions that lack a Federal functional
regulator. We proposed this exception
for officers and employees of entities
that are subject to functional regulation
by Federal agencies that also examine
them for compliance with the BSA.
Limiting the exemption as proposed
provides for a degree of uniformity in
functional regulation and BSA
examination and compliance that may
not necessarily exist on the part of State
or even other Federal agencies with
little or no involvement in BSA
compliance.

e 31 CFR 103.24(f)(2)(ii). An officer or
employee of a financial institution that
is registered with and examined by the
Securities and Exchange Commission or
Commodity Futures Trading
Commission need not report that he has
signature or other authority over a
foreign financial account owned or
maintained by such financial institution
if the officer or employee has no
financial interest in the account.

This exception would be available to
officers or employees of financial
institutions which are registered with,
and examined by, the SEC or CFTC. As
with the first exception, this is available
to officers and employees of entities that
are subject to functional regulation by
Federal agencies that also examine such

entities for compliance with the BSA.
Commenters sought clarification on
whether this exception would apply to
SEC registered investment advisers
when they are providing advisory
services to clients that are not registered
investment companies. FinCEN wishes
to clarify that this exception does not
apply in this situation. The exception
applies to officers and employees of
“financial institutions,” which is a
defined term under 31 CFR 103.11(n).
Investment advisers are not included in
that definition of financial institution.

e 31 CFR 103.24(f)(2)(iii). An officer
or employee of an Authorized Service
Provider need not report that he has
signature or other authority over a
foreign financial account owned or
maintained by an investment company
that is registered with the Securities and
Exchange Commission if the officer or
employee has no financial interest in
the account. “Authorized Service
Provider” means an entity that is
registered with and examined by the
Securities and Exchange Commission
and provides services to an investment
company registered under the
Investment Company Act of 1940.

The NPRM included this exception to
address the fact that mutual funds do
not have employees of their own.
Instead, the day-to-day operations of
such a fund are performed by
individuals who are employed by fund
service providers, such as investment
advisors. This exception would be
available to officers or employees of an
Authorized Service Provider that is
registered with and examined by the
SEC, provided that the fund serviced by
the Authorized Service Provider is also
registered with the SEC.

Commenters sought clarification on
the scope of this exception and
specifically asked how this exception
relates to the exception provided in the
NPRM under section 103.24(f)(2)(ii).
FinCEN wishes to reiterate that the
exception in 103.24(f)(2)(ii) applies to
officers and employees of financial
institutions as defined in 31 CFR
103.11(n) that are registered with and
examined by the SEC or CFTC. Thus,
section 103.24(f)(2)(ii) does not apply to
officers and employees of investment
advisers. These commenters also sought
clarification as to the scope of accounts
covered by the exception contained in
section 103.24(f)(2)(iii). FinCEN wishes
to clarify that officers and employees of
an Authorized Service Provider may
avail themselves of this exception only
with respect to the reportable accounts
of those clients which are investment
companies registered under the
Investment Company Act of 1940 and
are managed by the Authorized Service
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Provider. If FinCEN were to expand the
exception as requested beyond clients
that are registered investment
companies, the exception would apply
even in situations where the officer and
employee is providing service to
individuals. FinCEN does not believe
that such a change is appropriate.

Likewise, commenters asked that
FinCEN consider expanding the scope
of the proposed exception to cover
service providers to registered
investment companies even when the
service providers are not registered with
the SEC. These commenters noted that
the preamble to the anti-money
laundering rules for mutual funds
permits the fund contractually to
delegate the implementation and
operation of their AML program to a
service provider that is not registered
with the SEC. FinCEN has considered
this comment but declined to expand
the exception as requested by these
commenters. First, FinCEN believes that
this exception is appropriate not only
because the service provider and the
fund are registered with the SEC, but
also because the investment companies
registered under the 1940 Act have
obligations under the BSA. Further, we
note that under the AML rules, the
mutual fund remains responsible for
AML compliance. Under this exception,
however, officers and employees of the
Authorized Service Provider would be
relieved of the reporting obligations of
this rule.

e 31 CFR 103.24(f)(2)(iv). An officer
or employee of an entity with a class of
equity securities listed on any United
States national securities exchange need
not report that he has signature or other
authority over a foreign financial
account of such entity if the officer or
employee has no financial interest in
the account. An officer or employee of
a United States subsidiary of such entity
need not file a report concerning
signature or other authority over a
foreign financial account of the
subsidiary if he has no financial interest
in the account and the United States
subsidiary is named in a consolidated
FBAR report of the parent filed under
proposed paragraph (g)(3) of 31
CFR103.24.

This exception would be available to
officers and employees of entities with
a class of equity securities listed upon
a U.S. national securities exchange,
regardless of whether the entity is
domestic or foreign. Officers and
employees of a U.S subsidiary of such
listed U.S. entities are also covered by
this exception if the U.S subsidiary is
named in a consolidated FBAR report of
the parent.

FinCEN received a number of
comments on this exception. Most of
these comments addressed the
interaction between the exception for
officers and employees of corporations
listed on a United States national
securities exchange and the special rule
for consolidated FBARs. Some
commenters questioned whether the
exception contained in section
103.24(f)(2)(iv), which discusses
consolidated FBARs filed by a parent,
enables a foreign listed parent to file a
consolidated report on behalf of its
United States subsidiaries. FinCEN
notes that by its terms the special rule
for consolidated FBAR reporting only
applies to United States persons.

FinCEN received a number of
comments regarding the treatment of
U.S. subsidiaries of foreign parents.
Some commenters noted that a foreign
listed parent cannot file a consolidated
FBAR report, and, therefore, the officers
and employees of its U.S. subsidiaries
cannot avail themselves of the signature
authority exceptions. Commenters
recommended that in the case of foreign
entities listed on a U.S. national
securities exchange, the U.S. subsidiary
of that foreign entity be permitted to file
a consolidated report for other U.S.
subsidiaries. Other commenters
recommended that the exception be
revised to apply to the officers and
employees of U.S. subsidiaries whose
foreign parent is listed on a foreign
exchange, provided that FinCEN
determined that the foreign exchange
was subject to suitable regulation. Some
of these commenters suggested that
FinCEN allow the foreign parent to
voluntarily file a consolidated FBAR on
behalf of its U.S. subsidiaries.

FinCEN has considered these
comments but has decided to retain the
exception as originally proposed. In the
NPRM, FinCEN considered it
appropriate to provide an exception for
officers and employees of a U.S.
subsidiary when the U.S. parent files a
consolidated FBAR in light of both the
listed parent’s regulation by the SEC
and its legal obligation to file the FBAR.
In the case of a U.S. subsidiary with a
foreign parent listed on a U.S. national
securities exchange, the parent has no
legal obligation to file the FBAR, and
the subsidiary is not required to file the
same reports with the SEC as the U.S.
listed parent.?6 For similar reasons,

16 To make the application of the exception
clearer in the context of the special rule for
consolidated FBARs, the final rule revises the
second sentence of the exception by deleting the
words “such entity” and adding the words “a United
States entity with a class of equity securities listed
on a United States security exchange.” FinCEN
believes that this change will clarify that the second

FinCEN has decided not to extend the
exception to U.S. subsidiaries of foreign
parents listed on foreign exchanges.
Furthermore, because the FBAR rules
apply only to United States persons,
FinCEN will not permit voluntary filing
by the foreign parent to satisfy the filing
obligations of the officers and
employees of U.S. subsidiaries.?

Finally, commenters asked that a U.S.
subsidiary be permitted to rely on this
exception if its U.S. listed parent does
not file a consolidated FBAR. While the
rules permit the parent to file a
consolidated FBAR, if it chooses not to
do so for its own reasons, FinCEN does
not believe it necessary to provide a
special treatment for such U.S.
subsidiaries.

FinCEN received two comments
seeking an expansion of the exception
when an employee of a U.S. parent also
has signature authority over the foreign
accounts of a U.S. parent’s subsidiary
which have been included in the
consolidated FBAR report. These
commenters noted that under the
proposed exception, officers or
employees of the parent who have
signature authority over the foreign
accounts of the subsidiary would not
benefit from the exception, which is
limited to the accounts of the employer.
The commenter further noted that in
this situation, officers or employees of
the subsidiary would benefit from the
exception with respect to the
subsidiary’s foreign accounts. Likewise,
one of the commenters asked for similar
treatment when the officers and
employees of the subsidiary have
signature authority over the accounts of
the listed parent.

FinCEN has considered these
comments and has decided not to revise
the exception as recommended. Given
the revision in the final rule to the
signature authority definition, the
clarifications provided regarding the
scope of the signature authority filing
requirement and the recordkeeping
rules, FInCEN does not believe that a
further relaxation of the rule is
appropriate.

FinCEN also received a comment
recommending that the exception be
extended to employees with respect to
the accounts of an employee benefit
trust established by an entity listed

sentence of the exception does not apply in the case
of parent companies that are not U.S. entities.

17 FinCEN also received comments requesting
that we adopt a provision in the instructions to the
2008 version of the FBAR that provided officers and
employees of a foreign subsidiary with an exception
to the signature authority obligation. In light of the
broader set of changes made with respect to the
signature authority provisions, FinCEN has decided
not to adopt this recommendation.
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upon a U.S. national securities
exchange. The commenter argued that
in this situation, the entity is required
to report the assets and liabilities of its
employee benefit plans on its own
financial statements filed with the SEC,
and the trust accounts are subject to
oversight and examination by the
Department of Labor. FinCEN has
considered this comment and decided
not to adopt the recommendation
because an employee benefit trust itself
is not a listed entity. Further, FinCEN
believes that the clarifications
previously discussed concerning the
scope of foreign financial accounts that
are reportable and the definitions of
signature authority and financial
interest should address some of the
concerns regarding FBAR filing
obligations.

e 31 CFR 103.24(f)(2)(v)—An officer
or employee of a United States
corporation that has a class of equity
securities registered under section 12(g)
of the Securities Exchange Act need not
report that he has signature or other
authority over the foreign financial
accounts of such corporation if he has
no financial interest in the accounts.

This exception as proposed would
apply to officers and employees of U.S.
corporations whose size in terms of
assets and shareholders 18 requires them
to register their stock with the SEC and
makes them subject to reporting under
the Securities Exchange Act. FinCEN
received a comment requesting a similar
exception for officers or employees of a
mutual insurance company with assets
of more than $10 million and more than
500 policy holders. FinCEN has decided
not to adopt such an exception because
these companies are not subject to the
SEC regulation that applies to
companies covered by the exception.

FinCEN also received comments
seeking an amendment to the proposed
exceptions contained in sections
103.24(f)(2)(iv) and 103.24(f)(2)(v) to
include listed American Depository
Receipts (ADRs), unlisted ADRs that are
traded over-the-counter if they are listed
on the Designated Offshore Securities
Market, ADRs with unlisted trading
privileges on a national securities
exchange, ADRs registered under
section 12(g) or ADRs with unlisted
trading privileges under section 12(f) of
the Securities Exchange Act. After
considering these comments, FinCEN
believes that listed ADRs would be
covered by the first sentence of the
exception in section 103.24(f)(2)(iv). In

18 Currently, these are corporations which have
more than $10 million in assets and more than 500
shareholders of record. See 15 U.S.C. 78l(g) (2006)
and the regulations thereunder.

addition, if a foreign issuer has
registered under section 12(g) a class of
equity securities underlying ADRs,
FinCEN believes it should be covered by
the exception under section
103.24(f)(2)(v). The final rule makes
appropriate changes to reflect this
coverage. FinCEN does not believe that
other ADRs are subject to the same
requirements as listed entities on a U.S.
national securities exchange or entities
registered under section 12(g), and,
therefore, we have not adopted the
recommendations to include other types
of ADRs.

Accordingly, the final rule adopts
these exceptions as revised.

L. 103.24(g)—Special Rules

The NPRM proposed the following
special rules to simplify FBAR filings in
certain cases.

e 25 or more foreign financial
accounts. A United States person having
a financial interest in 25 or more foreign
financial accounts need only provide
the number of financial accounts and
certain other basic information on the
report, but will be required to provide
detailed information concerning each
account when so requested by the
Secretary or his delegate. Similarly, a
United States person having signature or
other authority over 25 or more foreign
financial accounts need only provide
the number of financial accounts and
certain other basic information on the
report, but will be required to provide
detailed information concerning each
account when so requested by the
Secretary or his delegate.

Commenters raised concerns that the
simplified reporting requirements for
filers having signature authority over 25
or more foreign financial accounts
requires more information than the
simplified reporting for persons having
financial interest in 25 or more foreign
financial accounts. In the case of
simplified reporting for persons with a
financial interest, filers are required to
provide identifying information about
themselves and indicate that they have
a financial interest in 25 or more foreign
financial accounts. Where persons have
signature authority over 25 or more such
accounts, filers are required to provide
identifying information about
themselves as well as those who have a
financial interest in the accounts.
FinCEN notes that where filers have
only signature authority, the FBAR
requires identifying information about
the persons with a financial interest to
ensure that law enforcement receives
meaningful information about these
accounts.

e Consolidated reports. An entity that
is a United States person and owns

directly or indirectly more than a 50
percent interest in an entity required to
report under this section will be
permitted to file a consolidated report
on behalf of itself and such other
entity.19

One commenter urged additional
consolidated filing relief be available to
funds organized by the same fund
manager, specifically all foreign
financial account information for all
funds in the same fund family should be
reportable in a single consolidated
FBAR filing. FinCEN believes that this
issue is better addressed in the form of
specific guidance because the factual
situations may vary.

e Participants and beneficiaries in
certain retirement plans. Participants
and beneficiaries in retirement plans
under sections 401(a), 403(a) or 403(b)
of the Internal Revenue Code as well as
owners and beneficiaries of individual
retirement accounts under section 408
of the Internal Revenue Code or Roth
IRAs under section 408A of the Internal
Revenue Code will not be required to
file an FBAR with respect to a foreign
financial account held by or on behalf
of the retirement plan or IRA.

FinCEN received one comment
proposing an across-the-board
exemption for all pension plan
participants and beneficiaries. The
commenter was concerned about the
filing obligations of participants and
beneficiaries of other types of plans not
covered by the exemption. In proposing
this exemption, FinCEN considered that
participants and beneficiaries of these
plans were less likely to be aware of the
existence of foreign financial accounts
because they were unlikely to exceed
the 50 percent ownership threshold.
Participants and beneficiaries that are
not covered by this exemption should
look to the 50 percent ownership indicia
to determine whether a filing obligation
exists.

e Certain trust beneficiaries. A
beneficiary of a trust described in
proposed paragraph (e)(2)(iv) is not
required to report the trust’s foreign
financial accounts if the trust, trustee of
the trust, or agent of the trust is a United
States person that files an FBAR
disclosing the trust’s foreign financial
accounts and provides any additional
information as required by the report.

This provision is intended to provide
relief to beneficiaries of trusts if the

19 One commenter recommended that we provide
for consolidated filing where the listed parent’s
ownership in the subsidiary exceeds 20 percent so
that a broader range of officers and employees may
take advantage of the signature authority exception.
We believe that 20 percent is too low of an
ownership interest for purposes of the consolidated
filing.
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trust, trustee of the trust, or agent of the
trust is a United States person and has
filed the FBAR as required. FinCEN is
adopting this provision without change.

IV. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.), FinCEN
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
The final rule revises a rule in existence
since 1972 that requires reports to be
made to Treasury with respect to certain
foreign financial accounts. Because this
final rule addresses the scope of
reportable accounts and financial
interest, and revises the definition of
signature authority and narrows the
scope of individuals and entities subject
to reporting and recordkeeping
requirements, the final rule will reduce
regulatory obligations overall.

The final rule will not affect a
substantial number of small entities.
The final rule applies to United States
persons, a term that includes entities of
all sizes, if they have reportable
accounts under this rule. However, we
expect that small entities will be less
likely to have reportable foreign
financial accounts or to have many such
accounts unlike larger entities, which
have a broader base of business
operations.

In any event, the final rule will not
have a significant economic impact on
small entities. As explained above, the
final rule revises an existing rule that
requires reports to be made to Treasury
with respect to certain foreign financial
accounts. Filing the reports will require
entities to transfer basic information
that they will often have received on
account statements from the foreign
financial institution at which the
account is opened and maintained.
Those statements will provide the entity
with the information about the account
needed to file the FBAR. No special
accounting or legal skills are necessary
to transfer the basic information
required to be reported, such as the
name of the foreign financial institution,
the type of account, and the account
number, to the FBAR. Furthermore, the
final rule continues a simplified
reporting method for persons with a
financial interest in 25 or more foreign
financial accounts and also provides a
similar simplified reporting method to
persons with signature or other
authority over 25 or more foreign
financial accounts.

In the NPRM, FinCEN requested
comments on the accuracy of the
statement that the proposed rule would
not have a significant economic impact
on a substantial number of small

entities. FinCEN received no comments
that directly challenged the accuracy of
that statement.

V. Executive Order 12866

It has been determined that the final
rule is a “significant regulatory action”
for purposes of Executive Order 12866
(although not economically significant)
and has been reviewed by the Office of
Management and Budget.

VI. Paperwork Reduction Act Notices

The collection of information burden
contained in this rule (31 CFR 1010.350)
has been approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) (Paperwork Reduction Act)
under control number (1506—0009). An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a valid control number
assigned by OMB.

Estimate Number of Affected Filing
Individuals and Entities: 400,000.

Estimate Average Annual Burden
Hours Per Affected Filer: The estimated
average burden associated with the
recordkeeping requirement in this rule
will vary depending on the number of
reportable accounts. We estimate that
the recordkeeping burden will range
from five minutes to sixty minutes, and
that the average burden will be thirty
minutes. The estimated average burden
associated with the reporting
requirement (FBAR form completion)
will also vary depending on the number
of reportable accounts and whether the
filer will be able to take advantage of the
exceptions provided in this rule. We
estimate that the average reporting
burden will range from approximately
twenty minutes to one hour and that the
average reporting burden will be
approximately 45 minutes. The
reporting burden is reflected in the
burden listed for completing TD-F
90-22.1 (See OMB Control Number
1506—0009/1545-2038). The burden
associated with reporting a financial
interest in or signature or other
authority over a foreign financial
account to the Commissioner of Internal
Revenue is reflected in the burden for
the appropriate income tax return or
schedule.

Estimated Total Annual Burden:
500,000 hours.

FinCEN received one comment on the
estimated number of filers. The
commenter believed that the number of
filers should be higher. The commenter
stated that estimates of Americans living
abroad may be as high as 5 million, and
that approximately 2 million of those

Americans might be affected by the
FBAR rules. The commenter did not
provide a verifiable source or
methodology for arriving at those
estimates. As stated above, the rule
contained in this document addresses
the FBAR rules that have been in
existence since 1972. FinCEN’s estimate
of the number of affected filing
individuals and entities (400,000) is
based on the number of FBARs annually
filed in recent previous years.

One commenter noted that several of
its clients had spent considerably more
time than the NPRM estimated for
complying with the FBAR requirement.
FinCEN believes that changes made by
the NPRM and incorporated in this
document, such as addressing the scope
of persons that are required to file
reports of foreign financial accounts,
specifying the types of reportable
accounts, and providing relief in the
form of exemptions for certain persons
with signature or other authority over
foreign financial accounts from filing
reports, will assist filers in complying
with the rule. Further, clarifications in
this document regarding the scope of
terms in the NPRM, such as reportable
accounts and financial interest, as well
as revisions to the definition of
signature authority and the provision of
truncated filing, will assist filers in
complying with the rule. Accordingly,
FinCEN has not increased the average
estimated burden.

Finally, several commenters
recommended that filers be allowed to
file the FBAR electronically. As noted
earlier in this document, FinCEN is in
the process of modernizing its IT system
and has plans to include the ability to
file FBARs electronically.

VII. Unfunded Mandates Act of 1995
Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), Public Law
104—4 (March 22, 1995), requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that may result in expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 202 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. FinCEN has
determined that it is not required to
prepare a written statement under
section 202 and has concluded that on
balance the proposals in the Notice of
Proposed Rulemaking provide the most
cost-effective and least burdensome
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alternative to achieve the objectives of
the rule.

List of Subjects in 31 CFR Part 1010

Administrative practice and
procedure, Banks, Banking, Brokers,
Currency, Foreign banking, Foreign
currencies, Gambling, Investigations,
Penalties, Reporting and recordkeeping
requirements, Securities, Terrorism.

Amendment

For the reasons set forth above in the
preamble, 31 CFR part 1010, published
October 26, 2010 (75 FR 65812), is
amended as follows:

PART 1010—GENERAL PROVISIONS

m 1. The authority citation for part 1010
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307.

m 2. Section 1010.350 is revised to read
as follows:

§1010.350 Reports of foreign financial
accounts.

(a) In general. Each United States
person having a financial interest in, or
signature or other authority over, a
bank, securities, or other financial
account in a foreign country shall report
such relationship to the Commissioner
of Internal Revenue for each year in
which such relationship exists and shall
provide such information as shall be
specified in a reporting form prescribed
under 31 U.S.C. 5314 to be filed by such
persons. The form prescribed under
section 5314 is the Report of Foreign
Bank and Financial Accounts (TD-F
90-22.1), or any successor form. See
paragraphs (g)(1) and (g)(2) of this
section for a special rule for persons
with a financial interest in 25 or more
accounts, or signature or other authority
over 25 or more accounts.

(b) United States person. For purposes
of this section, the term “United States
person” means—

(1) A citizen of the United States;

(2) A resident of the United States. A
resident of the United States is an
individual who is a resident alien under
26 U.S.C. 7701(b) and the regulations
thereunder but using the definition of
“United States” provided in 31 CFR
1010.100(hhh) rather than the definition
of “United States” in 26 CFR
301.7701(b)-1(c)(2)(ii); and

(3) An entity, including but not
limited to, a corporation, partnership,
trust, or limited liability company
created, organized, or formed under the
laws of the United States, any State, the
District of Columbia, the Territories and

Insular Possessions of the United States,
or the Indian Tribes.

(c) Types of reportable accounts. For
purposes of this section—

(1) Bank account. The term “bank
account” means a savings deposit,
demand deposit, checking, or any other
account maintained with a person
engaged in the business of banking.

(2) Securities account. The term
“securities account” means an account
with a person engaged in the business
of buying, selling, holding or trading
stock or other securities.

(3) Other financial account. The term
“other financial account” means—

(i) An account with a person that is
in the business of accepting deposits as
a financial agency;

(ii) An account that is an insurance or
annuity policy with a cash value;

(iii) An account with a person that
acts as a broker or dealer for futures or
options transactions in any commodity
on or subject to the rules of a
commodity exchange or association; or

(iv) An account with—

(A) Mutual fund or similar pooled
fund. A mutual fund or similar pooled
fund which issues shares available to
the general public that have a regular
net asset value determination and
regular redemptions; or

(B) Other investment fund. [Reserved]

(4) Exceptions for certain accounts.

(i) An account of a department or
agency of the United States, an Indian
Tribe, or any State or any political
subdivision of a State, or a wholly-
owned entity, agency or instrumentality
of any of the foregoing is not required
to be reported. In addition, reporting is
not required with respect to an account
of an entity established under the laws
of the United States, of an Indian Tribe,
of any State, or of any political
subdivision of any State, or under an
intergovernmental compact between
two or more States or Indian Tribes, that
exercises governmental authority on
behalf of the United States, an Indian
Tribe, or any such State or political
subdivision. For this purpose, an entity
generally exercises governmental
authority on behalf of the United States,
an Indian Tribe, a State, or a political
subdivision only if its authorities
include one or more of the powers to
tax, to exercise the power of eminent
domain, or to exercise police powers
with respect to matters within its
jurisdiction.

(i1) An account of an international
financial institution of which the United
States government is a member is not
required to be reported.

(iii) An account in an institution
known as a “United States military
banking facility” (or “United States

military finance facility”) operated by a
United States financial institution
designated by the United States
Government to serve United States
government installations abroad is not
required to be reported even though the
United States military banking facility is
located in a foreign country.

(iv) Correspondent or nostro accounts
that are maintained by banks and used
solely for bank-to-bank settlements are
not required to be reported.

(d) Foreign country. A foreign country
includes all geographical areas located
outside of the United States as defined
in 31 CFR 1010(hhh).

(e) Financial interest. A financial
interest in a bank, securities or other
financial account in a foreign country
means an interest described in this
paragraph (e):

(1) Owner of record or holder of legal
title. A United States person has a
financial interest in each bank,
securities or other financial account in
a foreign country for which he is the
owner of record or has legal title
whether the account is maintained for
his own benefit or for the benefit of
others. If an account is maintained in
the name of more than one person, each
United States person in whose name the
account is maintained has a financial
interest in that account.

(2) Other financial interest. A United
States person has a financial interest in
each bank, securities or other financial
account in a foreign country for which
the owner of record or holder of legal
title is—

(i) A person acting as an agent,
nominee, attorney or in some other
capacity on behalf of the United States
person with respect to the account;

(ii) A corporation in which the United
States person owns directly or indirectly
more than 50 percent of the voting
power or the total value of the shares,

a partnership in which the United States
person owns directly or indirectly more
than 50 percent of the interest in profits
or capital, or any other entity (other
than an entity in paragraphs (e)(2)(iii)
through (iv) of this section) in which the
United States person owns directly or
indirectly more than 50 percent of the
voting power, total value of the equity
interest or assets, or interest in profits;

(iii) A trust, if the United States
person is the trust grantor and has an
ownership interest in the trust for
United States Federal tax purposes. See
26 U.S.C. 671-679 and the regulations
thereunder to determine if a grantor has
an ownership interest in the trust for the
year; or

(iv) A trust in which the United States
person either has a present beneficial
interest in more than 50 percent of the



10246

Federal Register/Vol. 76, No. 37/Thursday, February 24, 2011/Rules and Regulations

assets or from which such person
receives more than 50 percent of the
current income.

(3) Anti-avoidance rule. A United
States person that causes an entity,
including but not limited to a
corporation, partnership, or trust, to be
created for a purpose of evading this
section shall have a financial interest in
any bank, securities, or other financial
account in a foreign country for which
the entity is the owner of record or
holder of legal title.

(f) Signature or other authority—(1) In
general. Signature or other authority
means the authority of an individual
(alone or in conjunction with another)
to control the disposition of money,
funds or other assets held in a financial
account by direct communication
(whether in writing or otherwise) to the
person with whom the financial account
is maintained.

(2) Exceptions—(i) An officer or
employee of a bank that is examined by
the Office of the Comptroller of the
Currency, the Board of Governors of the
Federal Reserve System, the Federal
Deposit Insurance Corporation, the
Office of Thrift Supervision, or the
National Credit Union Administration
need not report that he has signature or
other authority over a foreign financial
account owned or maintained by the
bank if the officer or employee has no
financial interest in the account.

(ii) An officer or employee of a
financial institution that is registered
with and examined by the Securities
and Exchange Commission or
Commodity Futures Trading
Commission need not report that he has
signature or other authority over a
foreign financial account owned or
maintained by such financial institution
if the officer or employee has no
financial interest in the account.

(iii) An officer or employee of an
Authorized Service Provider need not
report that he has signature or other
authority over a foreign financial
account owned or maintained by an
investment company that is registered
with the Securities and Exchange
Commission if the officer or employee
has no financial interest in the account.
“Authorized Service Provider” means an
entity that is registered with and
examined by the Securities and
Exchange Commission and that
provides services to an investment
company registered under the
Investment Company Act of 1940.

(iv) An officer or employee of an
entity with a class of equity securities
listed (or American depository receipts
listed) on any United States national
securities exchange need not report that
he has signature or other authority over

a foreign financial account of such
entity if the officer or employee has no
financial interest in the account. An
officer or employee of a United States
subsidiary of a United States entity with
a class of equity securities listed on a
United States national securities
exchange need not file a report
concerning signature or other authority
over a foreign financial account of the
subsidiary if he has no financial interest
in the account and the United States
subsidiary is included in a consolidated
report of the parent filed under this
section.

(v) An officer or employee of an entity
that has a class of equity securities
registered (or American depository
receipts in respect of equity securities
registered) under section 12(g) of the
Securities Exchange Act need not report
that he has signature or other authority
over the foreign financial accounts of
such entity or if he has no financial
interest in the accounts.

(g) Special rules—(1) Financial
interest in 25 or more foreign financial
accounts. A United States person having
a financial interest in 25 or more foreign
financial accounts need only provide
the number of financial accounts and
certain other basic information on the
report, but will be required to provide
detailed information concerning each
account when so requested by the
Secretary or his delegate.

(2) Signature or other authority over
25 or more foreign financial accounts. A
United States person having signature or
other authority over 25 or more foreign
financial accounts need only provide
the number of financial accounts and
certain other basic information on the
report, but will be required to provide
detailed information concerning each
account when so requested by the
Secretary or his delegate.

(3) Consolidated reports. An entity
that is a United States person and which
owns directly or indirectly more than a
50 percent interest in one or more other
entities required to report under this
section will be permitted to file a
consolidated report on behalf of itself
and such other entities.

(4) Participants and beneficiaries in
certain retirement plans. Participants
and beneficiaries in retirement plans
under sections 401(a), 403(a) or 403(b)
of the Internal Revenue Code as well as
owners and beneficiaries of individual
retirement accounts under section 408
of the Internal Revenue Code or Roth
IRAs under section 408A of the Internal
Revenue Code are not required to file an
FBAR with respect to a foreign financial
account held by or on behalf of the
retirement plan or IRA.

(5) Certain trust beneficiaries. A
beneficiary of a trust described in
paragraph (e)(2)(iv) of this section is not
required to report the trust’s foreign
financial accounts if the trust, trustee of
the trust, or agent of the trust is a United
States person that files a report under
this section disclosing the trust’s foreign
financial accounts.

Dated: February 16, 2011.

James H. Freis, Jr.,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2011-4048 Filed 2-23-11; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 17 and 59
RIN 2900-AN57

Updating Fire Safety Standards

AGENCY: Department of Veterans Affairs.
ACTION: Final rule with request for
comments.

SUMMARY: This document adopts as a
final rule, with changes, the proposed
rule to amend the Department of
Veterans Affairs (VA) regulations
concerning community residential care
facilities, contract facilities for certain
outpatient and residential services, and
State home facilities. The final rule will
clarify current regulations and update
the standards for VA approval of such
facilities, including standards for fire
safety and heating and cooling systems.
The final rule will help ensure the
safety of veterans in the affected
facilities. This document also
implements and seeks comments
regarding a new interim final sprinkler
system requirement for certain facilities.
DATES: Effective Date: This final rule is
effective March 28, 2011.

Comment Date: Comments on the
interim final amendments to 38 CFR
59.130 only must be received on or
before April 25, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this rule
as of March 28, 2011.

ADDRESSES: Written comments may be
submitted through http://
www.regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273—9026.
Comments should indicate that they are
submitted in response to “RIN 2900—
AN57—Updating Fire Safety
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Standards.” Copies of comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1063B,
between the hours of 8 a.m. and 4:30
p-m. Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Brian McCarthy, Office of Patient Care
Services, Veterans Health
Administration, Department of Veterans
Affairs, 810 Vermont Ave., NW.,
Washington, DC 20420, 202—-461-6759.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on April 7, 2010 (75 FR 17641),
VA proposed to amend its regulations
concerning the codes and standards
applicable to community residential
care facilities, contract facilities for
outpatient and residential treatment
services for veterans with alcohol or
drug dependence or abuse disabilities,
and State homes. We proposed to
amend 38 CFR 17.63, 17.81(a)(1),
17.82(a)(1), and 59.130(d)(1) to require
facilities to meet the requirements in the
applicable provisions of current editions
of publications produced by the
National Fire Protection Association
(NFPA). These publications are: NFPA
10, Standard for Portable Fire
Extinguishers; NFPA 99, Standard for
Health Care Facilities; NFPA 101, Life
Safety Code; and NFPA 101A, Guide on
Alternative Approaches to Life Safety.
We provided a 60-day comment
period and received three comments.
All three comments were entirely
supportive. Two comments from the
public noted the importance of
requiring facilities to meet up-to-date
safety standards. The third comment,
from the NFPA, described in detail the
improvements in the current editions of
the codes that are referenced in this
final rule. Although we noted in the
proposed rule that we were not aware of
any significant changes from the 2000
edition of NFPA 101 referenced in
current § 59.130 to the 2009 edition of
NFPA 101, as the NFPA commented, a
substantive revision in the 2009 edition
of NFPA 101 is the requirement that all
existing nursing homes have automatic
sprinklers. We are aware that not all
existing State home facilities currently
meet this requirement. Therefore, to
give certain facilities that are not
currently in compliance ample time to
come into compliance with the

sprinkler requirement, we are requiring
certain existing nursing home facilities
to comply with the automatic sprinkler
requirement of the 2009 edition of
NFPA 101 by February 24, 2016.

The Genters for Medicare & Medicaid
Services (CMS) has determined that,
after considering fire safety concerns
and feasibility, 5 years is a reasonable
amount of time to install sprinkler
systems in existing nursing home
facilities, see 73 FR 47081, as required
by paragraph 19.3.5.1 in the 2009
edition of NFPA 101, which specifically
states that “[bJuildings containing
nursing homes shall be protected
throughout by an approved, supervised
automatic sprinkler system in
accordance with Section 9.7, unless
otherwise permitted by 19.3.5.5.” We
agree, and therefore based on the
NFPA’s comment we have included
such a requirement in the final rule. The
extended compliance date of 5 years
from the date of publication of this final
rule does not apply to buildings with
nursing home facilities that were newly
constructed and in operation after June
25, 2001, because the 2000 edition of
NFPA 101, which was incorporated by
reference into 38 CFR 59.130 in 66 FR
33845 as of June 26, 2001, required
installment of automatic sprinklers in
all newly constructed buildings with
nursing home facilities. Thus, the
extended compliance date applies only
to “existing buildings” with nursing
home facilities as of June 25, 2001, and
is not intended to postpone enforcement
of the existing requirement for sprinkler
protection in all other buildings with
nursing home facilities. See paragraph
3.3.32.5 in the 2009 edition of NFPA
101 (defining an “[e]xisting [b]uilding”
as “[a] building erected or officially
authorized prior to the effective date of
the adoption of this edition of the Code
by the agency or jurisdiction”).
Accordingly, we have made interim
final revisions to 38 CFR 59.130 to
reflect this change. The public is invited
to comment on the 5-year extended
compliance period for existing buildings
with nursing home facilities as of June
25, 2001.

We are also clarifying the second
sentence in proposed 38 CFR 17.1(a) to
state the following: “To enforce an
edition of a publication other than that
specified in this section, VA will
provide notice of the change in a notice
of proposed rulemaking in the Federal
Register and the material will be made
available to the public.” We will thus
provide notice of the adoption of an
updated edition of a publication
specified in § 17.1 through the public
notice-and-comment process.

This final rule amends parts 17 and
59 and incorporates by reference, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51, the following publications:
NFPA 10, Standard for Portable Fire
Extinguishers (2010 edition); NFPA 99,
Standard for Health Care Facilities
(2005 edition); NFPA 101, Life Safety
Code (2009 edition); and NFPA 101A,
Guide on Alternative Approaches to Life
Safety (2010 edition). In the proposed
rule, we noted that facilities had to meet
the requirements in certain provisions
of specific editions of these NFPA
publications. Regarding the NFPA 10
requirements, we proposed to require
facilities to meet the standard for
portable fire extinguishers. However, we
did not propose to separately
incorporate by reference NFPA 10
because we believed the applicable
requirements in the updated version of
that standard were subsumed in NFPA
101. The Office of the Federal Register
recently informed us that we need to
incorporate by reference NFPA 10
because our regulations refer to it
directly and require its use.
Accordingly, we are correcting the final
rule to separately incorporate by
reference NFPA 10. This correction is
consistent with our proposal regarding
compliance with the portable fire
extinguisher standard.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This final rule will have no such
effect on State, local, and Tribal
governments, or on the private sector.

Paperwork Reduction Act of 1995

This document contains no
collections of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521).

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
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as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more, or adversely affect in

a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this final rule and has
concluded that it does not constitute a
significant regulatory action under the
Executive Order.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. In addition to
having an effect on individuals
(veterans), the final rule will have an
insignificant economic impact on a few
small entities.

The changes to § 17.63 will likely
affect fewer than 100 of the 2,800
community residential care facilities
approved for referral of veterans under
the regulations. Also, any additional
costs for compliance with the final rule
will constitute an inconsequential
amount of the operational costs of such
facilities.

The changes to §§17.81 and 17.82
will affect only small entities; however,
most, if not all, of these entities are
already in compliance with the current
NFPA codes and therefore should not be
significantly impacted by this rule.

The changes to part 59 will affect
State homes. The State homes that will
be subject to this rulemaking are State
government entities under the control of
State governments. All State homes are
owned, operated and managed by State
governments except for a small number
operated by entities under contract with
State governments. These contractors
are not small entities.

Accordingly, pursuant to 5 U.S.C.
605(b), this rule will be exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.005, Grants to States for Construction
of State Home Facilities; 64.007, Blind
Rehabilitation Centers; 64.008, Veterans
Domiciliary Care; 64.009, Veterans
Medical Care Benefits; 64.010, Veterans
Nursing Home Care; 64.011, Veterans
Dental Care; 64.012, Veterans
Prescription Service; 64.013, Veterans
Prosthetic Appliances; 64.014, Veterans
State Domiciliary Care; 64.015, Veterans
State Nursing Home Care; 64.016,
Veterans State Hospital Care; 64.018,
Sharing Specialized Medical Resources;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence; 64.022, Veterans
Home Based Primary Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, approved this
document on December 10, 2010 for
publication.

List of Subjects
38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Incorporation
by reference, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Philippines, Reporting
and recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

38 CFR Part 59

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Incorporation
by reference, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Reporting and
recordkeeping requirements, Travel and
transportation expenses, Veterans.

Dated: February 16, 2010.
Robert C. McFetridge,

Director, Regulations Policy and
Management, Department of Veterans Affairs.

For the reasons stated above, VA
amends 38 CFR parts 17 and 59 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, and as
noted in specific sections.

m 2. Add §17.1to part 17 toread as
follows:

§17.1

(a) Certain materials are incorporated
by reference into this part with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. To enforce an edition of a
publication other than that specified in
this section, VA will provide notice of
the change in a notice of proposed
rulemaking in the Federal Register and
the material will be made available to
the public. All approved materials are
available for inspection at the
Department of Veterans Affairs, Office
of Regulation Policy and Management
(02REG), 810 Vermont Avenue, NW.,
Room 1068, Washington, DC 20420, or
at the National Archives and Records
Administration (NARA). For
information on the availability of
approved materials at NARA, call (202)
741-6030, or go to: http://
www.archives.gov/federal register/
code of federal regulations/ibr
_locations.html. Gopies may be obtained
from the National Fire Protection
Association, 1 Batterymarch Park,
Quincy, MA 02269. (For ordering
information, call toll-free 1-800-344—
3555.)

(b) The following materials are
incorporated by reference into this part.
(1) NFPA 10, Standard for Portable
Fire Extinguishers (2010 edition),
Incorporation by Reference (IBR)
approved for §§17.63 and 17.81.

(2) NFPA 101, Life Safety Code (2009
edition), IBR approved for §§17.63,
17.81, 17.82.

(3) NFPA 101A, Guide on Alternative
Approaches to Life Safety (2010
edition), IBR approved for § 17.63.

(Authority: 5 U.S.C. 552(a), 38 U.S.C. 501,
1721.)
m 3. Amend § 17.63 as follows:
m a. Revise paragraph (a)(2); and
m b. Add a new paragraph (a)(4).

The revision and addition read as
follows:

Incorporation by reference.
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§17.63 Approval of community residential
care facilities.

* * * * *

(a) * % %

(2) Meet the requirements in the
applicable provisions of NFPA 101 and
NFPA 101A (incorporated by reference,
see §17.1) and the other publications
referenced in those provisions. The
institution shall provide sufficient staff
to assist patients in the event of fire or
other emergency. Any equivalencies or
variances to VA requirements must be
approved by the appropriate Veterans
Health Administration Veterans
Integrated Service Network (VISN)

Director;
* * * * *

(4) Meet the following additional
requirements, if the provisions for One
and Two-Family Dwellings, as defined
in NFPA 101, are applicable to the
facility:

(i) Portable fire extinguishers must be
installed, inspected, and maintained in
accordance with NFPA 10 (incorporated
by reference, see § 17.1); and

(ii) The facility must meet the
requirements in section 33.7 of NFPA
101.

* * * * *

m 4. Amend § 17.81(a)(1) as follows:
m a. Revise paragraph (a)(1)(i);
m b. Remove paragraphs (a)(1)(v)
through (a)(1)(viii);
m c. Add a new paragraph (a)(1)(v); and
m d. Redesignate paragraph (a)(1)(ix) as
paragraph (a)(1)(vi).

The revision and addition read as
follows:

§17.81 Contracts for residential treatment
services for veterans with alcohol or drug
dependence or abuse disabilities.

(a) * Kk %

(1) * *x %

(i) The building must meet the
requirements in the applicable
provisions of NFPA 101 (incorporated
by reference, see § 17.1) and the other
publications referenced in those
provisions. Any equivalencies or
variances to VA requirements must be
approved by the appropriate Veterans
Health Administration Veterans
Integrated Service Network (VISN)

Director.
* * * * *

(v) The facility must meet the
following additional requirements, if the
provisions for One and Two-Family
Dwellings, as defined in NFPA 101, are
applicable to the facility:

(A) Portable fire extinguishers shall be
installed, inspected, and maintained in
accordance with NFPA 10 (incorporated
by reference, see § 17.1).

(B) The facility shall meet the
requirements in section 33.7 of NFPA
101.

* * * * *

m 5. Amend §17.82(a)(1) as follows:

m a. Revise paragraphs (a)(1)(i) and (iv);
m b. Remove paragraphs (a)(1)(v) and
(a)(1)(vi); and

m c. Redesignate paragraph (a)(1)(vii) as
(a)(1)(v).

The revisions read as follows:

§17.82 Contracts for outpatient services
for veterans with alcohol or drug
dependence or abuse disabilities.

(8] N

(1) * % %

(i) The building must meet the
requirements in the applicable
provisions of the NFPA 101
(incorporated by reference, see §17.1)
and the other publications referenced in
those provisions. Any equivalencies or
variances to VA requirements must be
approved by the appropriate Veterans
Health Administration Veterans
Integrated Service Network (VISN)
Director.

* * * * *

(iv) As a minimum, fire exit drills
must be held at least quarterly, and a
written plan for evacuation in the event
of fire shall be developed and reviewed
annually. The plan shall outline the
duties, responsibilities and actions to be
taken by the staff in the event of a fire
emergency. This plan shall be

implemented during fire exit drills.
* * * * *

PART 59—GRANTS TO STATES FOR
CONSTRUCTION OR ACQUISITION OF
STATE HOMES

m 6. The authority citation for part 59
continues to read as follows:

Authority: 38 U.S.C. 101, 501, 1710, 1742,
8105, 8131-8137.

m 7. Amend §59.130(d)(1) as follows:

m a. Remove the phrase “(2000 edition)”
and add, in its place, “(2009 edition),
except that the NFPA requirement in
paragraph 19.3.5.1 for all buildings
containing nursing homes to have an
automatic sprinkler system is not
applicable until February 24, 2016 for
“existing buildings” with nursing home
facilities as of June 25, 2001 (paragraph
3.3.32.5 in the NFPA 101 defines an
“[e]xisting [bluilding” as “[a] building
erected or officially authorized prior to
the effective date of the adoption of this
edition of the Code by the agency or
jurisdiction”),”; and

m b. Remove the phrase “(1999 edition)”
and add, in its place, “(2005 edition)”.
m c. Remove “Office of Regulations
Management (02D), Room 1154” and

add, in its place, “Office of Regulation
Policy and Management (02REG), Room
1068”.

[FR Doc. 2011-3887 Filed 2—-23-11; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—OAR-2010-0252; FRL-9269-9]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Revisions To Control Volatile Organic
Compound Emissions From Consumer
Related Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is taking direct final
action to approve revisions to the Texas
State Implementation Plan (SIP). We are
approving revisions to Title 30 of the
Texas Administrative Code (TAC),
Chapter 115, which the State submitted
on March 4, 2010. These revisions
remove the Texas Portable Fuel
Container rule as an ozone control
strategy from the Texas SIP for the
Control of Ozone Air Pollution. In the
submittal, Texas demonstrates that
Federal portable fuel container
standards promulgated by EPA in 2007
are expected to provide equal to or
greater emissions reductions than those
resulting from the State regulations. The
EPA is approving these revisions
pursuant to section 110 of the Clean Air
Act (CAA).

DATES: This direct final rule will be
effective on April 25, 2011 without
further notice unless EPA receives
relevant adverse comments by March
28, 2011. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2010-0252, by one of the
following methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov. Please
follow the online instructions for
submitting comments.

e EPA Region 6 “Contact Us” Web
site: http://epa.gov/region6/
r6comment.htm. Please click on “6PD
(Multimedia)” and select “Air” before
submitting comments.

e E-mail: Mr. Guy Donaldson at
donaldson.guy@epa.gov. Please also
send a copy by e-mail to the person
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listed in the FOR FURTHER INFORMATION
CONTACT section below.

e Fax:Mr. Guy Donaldson, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Guy Donaldson, Chief,
Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr. Guy
Donaldson, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—2733. Such
deliveries are accepted only between the
hours of 8 a.m. and 4 p.m. weekdays,
and not on legal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket No. EPA-R06—0OAR-2010-0252.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,

will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be

a fee of 15 cents per page for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection during official
business hours, by appointment, at the
Texas Commission on Environmental
Quality (TCEQ), Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753.

FOR FURTHER INFORMATION CONTACT: Ms.
Dayana Medina, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone 214—665-7241; fax number
214-665-7263; e-mail address
medina.dayana@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
and “our” means the EPA.

Outline

I. Background

II. What action is EPA taking?

III. Comparison of the Texas and Federal
Portable Fuel Container Regulations

IV. What is the effect of this action?

V. Final Action

VI. Statutory and Executive Order Reviews

I. Background

Section 110 of the CAA requires
States to develop air pollution
regulations and control strategies to
ensure that air quality meets the
National Ambient Air Quality Standards
(NAAQS) established by EPA. The
NAAQS are established under section
109 of the CAA and currently address
six criteria pollutants: Carbon
monoxide, nitrogen dioxide, ozone,
lead, particulate matter, and sulfur
dioxide.

A SIP is a set of air pollution
regulations, control strategies, other
means or techniques, and technical

analyses developed by the State, to
ensure that air quality in the State meets
the NAAQS. It is required by section
110 and other provisions of the CAA. A
SIP protects air quality primarily by
addressing air pollution at its point of
origin. A SIP can be extensive,
containing State regulations or other
enforceable documents and supporting
information such as emissions
inventories, monitoring networks, and
modeling demonstrations. Each State
must submit regulations and control
strategies to EPA for approval and
incorporation into the Federally-
enforceable SIP. Revisions to the SIP
must comply with Section 110(1) of the
CAA which states, “Each revision to an
implementation plan submitted by a
State under this chapter shall be
adopted by such State after reasonable
notice and public hearing. The
Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress, or any other
applicable requirement of this chapter.”

II. What action is EPA taking?

EPA is taking direct final action to
approve a revision to the Texas SIP for
the Control of Ozone Air Pollution that
pertains to regulations which control
VOC emissions from consumer related
sources. The revision repeals sections
115.620—115.622, 115.626, 115.627,
and 115.629 of 30 TAC Chapter 115,
Control of Air Pollution from Volatile
Organic Compounds, Subchapter G,
Consumer-Related Sources. This
revision consists of the repeal of the
Texas Portable Fuel Container rule, as
submitted to EPA by the TCEQ on
March 4, 2010. This revision is
substantive in nature, and eliminates
the redundancy that has been created
with the adoption by EPA of the Federal
portable fuel container regulations in
2007. We are approving this revision in
accordance with section 110 of the
CAA.

On October 27, 2004, the State
adopted the Texas Portable Fuel
Container rule, which set requirements
for portable fuel containers and spouts
sold or distributed in Texas that are
manufactured on or after December 31,
2005. The Texas Portable Fuel Container
rule established design criteria for “no-
spill” portable fuel containers based
primarily on standards adopted by the
California Air Resources Board (CARB)
in 2001. The purpose of the Texas
Portable Fuel Container rule was to
lower VOC emissions in Texas from
portable fuel containers that spill or
leak. EPA approved the Texas Portable
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Fuel Container rule into the SIP on
February 10, 2005 (70 FR 7041).

On February 26, 2007, EPA adopted
Federal portable fuel container
regulations that set new national
standards for gasoline, diesel, and
kerosene portable fuel containers.?
Based on this rulemaking, all containers
manufactured on or after January 1,
2009, are required to comply with the
Federal standards. The Federal
regulations can be found at 40 CFR part
59 subpart F. The Federal regulations
are very similar to the revised portable
fuel container regulations adopted by
the CARB on September 15, 2005. The
standards in the Federal portable fuel
container regulations aim to reduce
nationwide hydrocarbon emissions from
containers due to evaporation,
permeation, and spillage. The portable
fuel container standards in the national
regulations are more stringent than
those found in the Texas regulations.
Texas repealed the State portable fuel
container regulations on February 10,
2010, and submitted this SIP revision to
EPA on March 4, 2010. In their
submittal, Texas asserted that the State
portable fuel container regulations have
become unnecessary with EPA’s
implementation of the more stringent
Federal regulations, and that the repeal
of the State rule is intended to eliminate
duplication and to provide a clear
regulatory structure for manufacturers
who may otherwise become confused
about which standards they are required
to comply with.

EPA is approving this revision to the
SIP because it is expected that reliance
on the more stringent Federal portable
fuel container standards will ensure that
emission reductions equivalent to or
greater than those in the repealed Texas
portable fuel container regulations will
continue to be achieved in the State of
Texas. Accordingly, it is expected that
this SIP revision will not have a
negative impact neither on the emission
reductions claimed in the Texas SIP, nor
in Texas’ attainment of the NAAQS for
ozone. Thus, EPA can approve this
revision in compliance with section
110(1) of the CAA.

III. Comparison of the Texas and
Federal Portable Fuel Container
Regulations

On October 27, 2004, the State
adopted the Texas Portable Fuel
Container rule, which set provisions
specifying performance standards,
testing requirements, and labeling
requirements for portable fuel
containers and spouts sold or
distributed in Texas that are

1See 72 FR 8432.

manufactured on or after December 31,
2005. The Texas Portable Fuel Container
rule did not apply to or affect in any
way the sale of portable fuel containers
or spouts manufactured prior to
December 31, 2005. The Texas Portable
Fuel Container rule established design
criteria for “no-spill” portable fuel
containers based primarily on presently
outdated standards adopted by the
CARB in 2001. The purpose of the Texas
Portable Fuel Container rule was to
lower VOC emissions in Texas from
portable fuel containers that spill or
leak. The State regulations mandated
that portable fuel containers must have
only one opening in the vessel. Spouts
for these containers must (1) have an
automatic shutoff device to prevent
spilling, (2) automatically close and seal
when removed from the fuel tank, (3)
seal without leakage when affixed to the
portable fuel container vessel, and (4)
meet fuel flow rate and fuel flow cut-off
standards.2

On February 26, 2007, EPA adopted
Federal portable fuel container
regulations that set new national
standards for gasoline, diesel, and
kerosene portable fuel containers.3
Based on this rulemaking, all containers
manufactured on or after January 1,
2009, are required to comply with the
Federal portable fuel container
standards. As of July 1, 2009,
manufacturers and importers must not
enter into U.S. commerce any products
manufactured prior to January 1, 2009,
which do not meet the Federal
standards. The Federal regulations are
very similar to the revised portable fuel
container regulations adopted by the
CARB on September 15, 2005. The
standards in the Federal portable fuel
container regulations aim to reduce
nationwide hydrocarbon emissions from
containers due to evaporation,
permeation, and spillage. Rather than
establishing design criteria for portable
fuel containers, the Federal regulations
established a performance-based
standard of 0.3 grams per gallon per day
(g/gal/day) of hydrocarbons to control
evaporative and permeation losses. The
standard is based on the performance of
best available control technologies, such
as durable permeation barriers,
automatically closing spouts, and cans
that are well-sealed, and it is expected
that in order to comply with the
performance-based standard,
manufacturers will incorporate these
control technologies in the design of
their containers. The Federal standard is

2For a more detailed description of the PFC
requirements in the Texas PFC regulations
approved into the Texas SIP, please see 70 FR 7041.
3 See 72 FR 8432.

measured based on the emissions from
the container over a diurnal test cycle,
after the container has been
preconditioned by going through three
durability aging cycles, a fuel soak to
allow the hydrocarbon permeation rate
to stabilize, and a durability
demonstration of the spout. These test
procedures ensure that containers meet
the emissions standard over a range of
in-use conditions such as different
temperatures, different fuels, and taking
into consideration factors affecting
durability. In order to insure that
containers meet the emission standard
in use over the life of the container, the
Federal regulations also established a
new certification and compliance
program. The Federal regulations also
require an emissions warranty period of
one year to be provided by the
manufacturer of the portable fuel
container to the consumer. The
warranty covers emissions-related
materials defects and breakage under
normal use, which promotes the
objective of the rule by helping ensure
that manufacturers will “stand behind”
their product if they fail in-use, thus
improving product design and
performance.

Comparison of the State and Federal
regulations demonstrates that the
Federal regulations adopted more
stringent portable fuel container
standards than those found in the Texas
regulations.5 While the Texas
regulations merely adopted design
criteria for portable fuel containers and
spouts, the performance-based standard
established by the Federal regulations,
along with the various other
requirements, including test procedures,
and the certification and compliance
program, help ensure that containers
meet the emission standard over a range
of in-use conditions. Although the
Federal regulations do not specify
required design criteria for portable fuel
containers, it is expected that in order
to comply with the performance-based
standard, manufacturers will have to
use best available control technologies
such as durable permeation barriers,
automatically closing spouts, and cans
that are well-sealed.

In the submittal Texas submitted to
EPA on November 16, 2004, requesting
approval of the Texas Portable Fuel
Container rule into the SIP, Texas
estimated that the reduction in spills
and evaporation expected from the State

4 A more detailed description of the test
procedures can be found at 72 FR 8432.

5 See the TSD for a complete description of our
evaluation. The TSD can be found in the docket for
this rulemaking, and is available at http://
www.regulations.gov. The docket number is EPA—
R06-OAR-2010-0252.
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portable fuel container regulations
would eventually reduce statewide
emissions from portable fuel containers
by 45%.6 In the February 26, 2007
rulemaking in which EPA approved the
Federal portable fuel container
regulations, we provided estimates of
the national reductions in VOC
emissions expected from the Federal
standards. We estimated that in 2010,
national VOC emissions from portable
fuel containers will be reduced by 19%
because of reduced permeation, spillage,
and evaporative emissions.” We also
estimated that in 2015, 2020, and 2030,
the national VOC emissions from
portable fuel containers will be reduced
by 61% for each year. In the submittal
for the present rulemaking, Texas also
submitted a table comparing the
estimated statewide VOC emissions
reductions in ozone season tons per day
expected from the Federal and State
portable fuel container regulations.?
According to these estimates, the
statewide VOC emissions reductions
expected from the Federal and State
regulations for the year 2002 are equal
to each other. For each of the years
2008, 2011, 2014, 2017, 2018, and 2019,
the estimated statewide VOC emissions
reductions expected from the Federal
portable fuel container regulations
exceed those expected from the State
regulations.

IV. What is the effect of this action?

This action approves revisions to the
Texas SIP that pertain to regulations to
control VOC emissions from consumer
related sources. These revisions remove
the Texas portable fuel container
regulations as an ozone control strategy
from the Texas SIP for the Control of
Ozone Air Pollution because more
stringent national standards are in
place. Portable fuel containers sold or
distributed in Texas must meet national
VOC emission standards and related
requirements found in 40 CFR part 59
subpart F.

V. Final Action

EPA is approving revisions to the
Texas SIP pertaining to control of VOC
emissions from consumer related
sources.

We have evaluated the State’s
submittal and have determined that it
meets the applicable requirements of the

6 This submittal dated November 16, 2004, can be
found in the docket for the rulemaking in which we
approved the Texas PFC regulations (70 FR 7041),
and is available at http://www.regulations.gov. The
docket number is R0O6~OAR-2005-TX-0001.

7 See 72 FR 8432.

8 The submittal can be found in the docket for this
rulemaking, and is available at http://
www.regulations.gov. The docket number is EPA—
R06-OAR-2010-0252.

Clean Air Act and EPA air quality
regulations. Therefore, we are approving
revisions to the Texas SIP which repeal
the Texas Portable Fuel Container rule
because it is expected that reliance on
the more restrictive Federal portable
fuel container standards will ensure that
emission reductions equivalent to or
greater than those in the repealed Texas
portable fuel container regulations will
continue to be achieved. Accordingly, it
is expected that this SIP revision will
not have a negative impact neither on
the emission reductions claimed in the
Texas SIP, nor in Texas’ attainment of
the NAAQS for ozone.

The EPA is publishing this rule
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no relevant adverse
comments. However, in the proposed
rules section of this Federal Register
publication, we are publishing a
separate document that will serve as the
proposal to approve the SIP revisions if
relevant adverse comments are received.
This rule will be effective on April 25,
2011 without further notice unless we
receive relevant adverse comments by
March 28, 2011. If we receive relevant
adverse comments, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will address
all public comments in a subsequent
final rule based on the proposed rule.
We will not institute a second comment
period on this action. Any parties
interested in commenting must do so
now. Please note that if we receive
adverse comments on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, we may adopt as
final those provisions of the rule that are
not the subject of an adverse comment.

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In
addition, this rule does not have Tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
State, and EPA notes that it will not
impose substantial direct costs on Tribal
governments or preempt Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 76, No. 37/Thursday, February 24, 2011/Rules and Regulations

10253

this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 25, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental relations,
Ozone, Volatile organic compounds.

Dated: February 9, 2011.
Al Armendariz,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2. Section 52.2270 is amended as
follows:

m a. The table in paragraph (c) entitled
“EPA Approved Regulations in the

Texas SIP” is amended under Chapter
115 (Reg 5), Subchapter G, by removing
the centered heading “Division 2:
Portable Fuel Containers” and by
removing the entries under Division 2
for Sections 115.620 through 115.629.

m b. The second table in paragraph (e)
entitled “EPA Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Texas SIP” is amended
by adding to the end of the table a new
entry entitled “Texas Portable Fuel
Container State Implementation Plan” to
read as follows:

§52.2270 Identification of plan
* * * *
(e) * *x %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

; ; State sub-
Name of SIP Applicable geographic or non- h !
provision attainment area mlttalézftfgctlve EPA approval date Comments
Texas Portable Fuel Container All Affected 1997 Eight-Hour 3/4/2010 2/24/2011 [Insert FR page

State Implementation Plan.

Ozone Standard Nonattainment
And Near Nonattainment Areas

In The State Of Texas.

number where document
begins].

[FR Doc. 2011-3996 Filed 2-23-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Docket ID FEMA-2010-0003

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained

by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain

management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.
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List of Subjects in 44 CFR Part 67 PART 67—[AMENDED] 1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
. . . 3 CFR, 1979 Comp., p. 376.
Administrative practice and

procedure, Flood insurance, Reporting ~ ® 1. The authori’gz citfatlilon for part 67 §67.11 [Amended]

and recordkeeping requirements. continues to read as follows: m 2. The tables published under the
Accordingly, 44 CFR part 67 is Authority: 42 U.S.C. 4001 et seq.; authority of §67.11 are amended as

amended as fOllOWSZ Reorganization Plan No. 3 of 1978, 3 CFR, fOHOWSZ

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation # Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified

Matanuska-Susitna Borough, Alaska, and Incorporated Areas
Docket No.: FEMA-B-1087

Susitna River ........cccocevveenee. Approximately 11 miles northwest of the intersection of +336 | Borough of Matanuska-
Talkeetna Road and Comsat Road. Susitna.
Approximately 1,100 feet downstream of the confluence +355
with the Chulitna River.
Talkeetna River ...........c......... Approximately 900 feet downstream of the railroad bridge +348 | Borough of Matanuska-
north of Talkeetna. Susitna.
Approximately 400 feet downstream of the confluence of +394
Whiskey Slough.
Twister Creek .....cccoeevevreene Just downstream of South Talkeetna Road Spur ................. +345 | Borough of Matanuska-
Susitna.
At the divergence from Talkeetna River ..........ccccoocveveennnen. +381

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Borough of Matanuska-Susitna
Maps are available for inspection at 350 East Dahlia Avenue, Palmer, AK 99645.

Carroll County, Arkansas, and Incorporated Areas
Docket No.: FEMA-B-1066

Leatherwood Creek ............... Approximately 0.61 mile upstream of Magnetic Road .......... +1109 | City of Eureka Springs, Unin-
corporated Areas of Carroll
County.
Approximately 1,250 feet upstream of Magnetic Road ......... +1131

*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

City of Eureka Springs
Maps are available for inspection at City Hall, 44 South Main Street, Eureka Springs, AR 72632.

Unincorporated Areas of Carroll County
Maps are available for inspection at the Carroll County Courthouse, 210 West Church Street, Berryville, AR 72616.

Vanderburgh County, Indiana, and Incorporated Areas
Docket No.: FEMA-B-1080

Bluegrass Creek ........ccccco..... At Heckel RoOad ..o +384 | Unincorporated Areas of
Vanderburgh County.
Approximately 1.5 miles upstream of Boonville-New Har- +387
mony Road.
Crawford-Brandeis Ditch ....... Just upstream of Norfolk Southern Railroad ...........ccccceene. +386 | Unincorporated Areas of
Vanderburgh County.
Dry Run Lower ........cccoceeueee. At the confluence with Pigeon CreekK .........cccoceeviiniiinnieennen. +378 | City of Evansville.
Approximately 100 feet upstream of 1st Avenue . +381
Dry Run Upper ......ccccocveeene At the confluence with Dry Run Lower .........c.ccocceevnee +378 | City of Evansville.
Approximately 0.3 mile upstream of Cross Gate Drive ........ +407
Greenbriar Hills Tributary ...... Approximately 600 feet upstream of the confluence with Lit- +381 | Unincorporated Areas of
tle Pigeon Creek. Vanderburgh County.
Approximately 800 feet upstream of Greendale Drive .......... +413
Harper Ditch .........cccccevieeeene At the confluence with Hirsch Ditch .........cccocveiiiniiinieenen. +381 | City of Evansville.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
At the confluence with Pigeon Creek .........cccoovecenevvenieninnne +381
Hirsch Ditch .....ccccooiiiiiiienn. At the confluence with Harper Ditch ..........ccoceeiieiiiiicennnen. +381 | City of Evansville, Unincor-
porated Areas of
Vanderburgh County.
At the confluence with Crawford-Brandeis, Lockwood, and +386
Stockfleith Ditches.
Little Pigeon Creek ................ At the confluence with Pigeon Creek .........ccocvevveniienneennnen. +378 | City of Evansville, Unincor-
porated Areas of
Vanderburgh County.
Approximately 2,250 feet upstream of the confluence with +378
Pigeon Creek.
Lockwood Ditch .........ccce....... At the confluence of Crawford-Brandeis, Stockfleith, and +386 | Unincorporated Areas of
Hirsch Ditches. Vanderburgh County.
At the county boundary ..o +387
Mill Road Tributary ................ At the confluence with Little Pigeon Creek .............. +378 | City of Evansville.
Approximately 725 feet upstream of Inwood Drive .. +407
Nurenbern Ditch .................... At the confluence with Lockwood Ditch .........cccccceeviiiiennen. +387 | Unincorporated Areas of
Vanderburgh County.
At State Road 66 .........cccovrieiiirieie e +389
Ohio River .....ccccocevvcieieeene. Approximately 7.3 miles upstream of the Posey County +374 | City of Evansville, Unincor-
boundary (extended). porated Areas of
Vanderburgh County.
Approximately 1.5 miles downstream of the Warrick County +381
boundary (extended).
Pigeon Creek .......ccccevivvnine Approximately 1,200 feet downstream of North Fulton Ave- +378 | City of Evansville, Unincor-
nue. porated Areas of
Vanderburgh County.
At Green River ROAd ........cccccoiriiiinieicieceseceeeeeee s +383
Schlensker Ditch ................... At Green River ROad ........cocceeiieiiiiiiieieeeeeeeeee e +389 | Unincorporated Areas of
Vanderburgh County.
Approximately 2,000 feet upstream of Browning Road ........ +441
Schlensker Ditch Tributary .... | At the confluence with Schlensker Ditch ............ccccccceeiie. +405 | Unincorporated Areas of
Vanderburgh County.
Approximately 0.5 mile upstream of the confluence with +409
Schlensker Ditch.
Stockfleith Ditch .................... At the confluence with Hirsch, Lockwood, and Crawford- +386 | Unincorporated Areas of
Brandeis Ditches. Vanderburgh County.
At State Road B6 .........ccocirieiiiriicieneee e +388

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.

City of Evansville
Maps are available for inspection at the Evansville Civic Center Complex, Building Commission Department, 1 Northwest Martin Luther King Jr.
Boulevard, Room 310, Evansville, IN 47708.

ADDRESSES

Unincorporated Areas of Vanderburgh County
Maps are available for inspection at the Evansville Civic Center Complex, Building Commission Department, 1 Northwest Martin Luther King Jr.
Boulevard, Room 310, Evansville, IN 47708.

Marion County, Kansas, and Incorporated Areas

Docket No.: FEMA-B-1087

Clear Creek

Cottonwood River

Cottonwood River Tributary ..

Doyle Creek

At the confluence with Mud Creek

Approximately 250 feet upstream of Cedar Street
Approximately 1,100 feet downstream of 5th Street

Approximately 775 feet upstream of West Main Street
Approximately 1,100 feet upstream of Upland Road

Approximately 1,200 feet upstream of Tanglewood Street ...
Approximately 1.1 miles downstream of 105th Street

Approximately 0.7 mile upstream of Maple Street

+1319

+1319
+1272

+1316
+1307

+1322
+1272

+1367

Unincorporated Areas of Mar-
ion County.

Unincorporated Areas of Mar-
ion County.

Unincorporated Areas of Mar-
ion County.

City of Marion, Unincor-
porated Areas of Marion
County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
Mud CreekK ....cccoevervinieriiniene Approximately 1,000 feet upstream of the confluence with +1316 | City of Marion, Unincor-
Cottonwood Creek. porated Areas of Marion
County.
Approximately 1,200 feet upstream of the confluence with +1319
Clear Creek.
Old Mud Creek Channel ....... Approximately 1,100 feet downstream of Commercial Street +1299 | City of Marion, Unincor-
porated Areas of Marion
County.
Approximately 1.6 miles upstream of Main Street +1300
Old Mud Creek Channel Trib- | At the confluence with Old Mud Creek Channel ................... +1299 | City of Marion.
utary.
At West Santa Fe Street .........cocccevvieiinicieneceneeeee +1304
Prairie Creek ......cccocevvevvineene At the confluence with Doyle Creek ........cccccoveveiieiiiencennnen. +1356 | Unincorporated Areas of Mar-
ion County.
Approximately 0.7 mile upstream of Old Mill Road .............. +1390
Spring Creek ......ccccevvvevueennee. At Peabody Street +1368 | Unincorporated Areas of Mar-
ion County.
Approximately 1,325 feet upstream of 70th Street ............... +1377
Tributary to Cottonwood River | Approximately 1,375 feet downstream of West Main Street +1299 | City of Marion.
Approximately 75 feet downstream of West Main Street ..... +1299

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Marion

ADDRESSES

Maps are available for inspection at City Hall, 208 East Sante Fe Street, Marion, KS 66861.

Unincorporated Areas of Marion County

Maps are available for inspection at the Marion County Courthouse, 200 South 3rd Street, Marion, KS 66861.

Simpson County, Kentucky, and Incorporated Areas

Docket No.: FEMA-B-1066

Webb Branch

Just downstream of KY—1008 (Industrial Bypass)

+660 | City of Franklin, Unincor-

porated Areas of Simpson
County.

Approximately 0.4 mile upstream of Witt Road .................... +736
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
City of Franklin
Maps are available for inspection at 117 West Cedar Street, Franklin, KY 42135.
Unincorporated Areas of Simpson County
Maps are available for inspection at 100 Main Street, Franklin, KY 42135.
Allen Parish, Louisana, and Incorporated Areas
Docket No.: FEMA-B-1040

Beaver Creek .......cccccvvvveenne Approximately 7,218 feet downstream of 16th Street .... +117 | City of Oakdale.

Approximately 575 feet downstream of 16th Street .... +119
Bunch Creek .......cccccevvriienienne At Martin Tram Road ........ccccooiiiiiiiiiccciec e +37 | Unincorporated Areas of

Allen Parish.

Approximately 3,097 feet upstream of U.S. Route 190 ........ +38

Calcasieu River ........ccccceue.. Approximately 341 feet upstream of the confluence with +106 | City of Oakdale.
unnamed creek.
At the intersection of unnamed creek and Union Pacific +107
Railroad.
Gilley Gully ...ooveiiiiiiieieeee. Approximately 1,539 feet downstream of Martin Tram Road +35 | Unincorporated Areas of
Allen Parish.

Approximately 4,613 feet upstream of Martin Tram Road .... +36

Whisky Chitto Creek .............. Approximately 10,369 feet upstream of the confluence with +41 | Unincorporated Areas of

the Calcasieu River.

Allen Parish.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation # Depth in feet Communities affected
above ground
A Elevation in
meters (MSL)
Modified

Approximately 6,544 feet upstream of the confluence with +41
the Calcasieu River.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Oakdale
Maps are available for inspection at 333 East 6th Avenue, Oakdale, LA 71463.

Unincorporated Areas of Allen Parish
Maps are available for inspection at the Allen Parish Police Jury, 602 Court Street, Oberlin, LA 70655.

Barton County, Missouri, and Incorporated Areas
Docket No.: FEMA-B-1075

North Fork Spring River ........ Approximately 6,200 feet downstream of the City of Lamar +935 | City of Lamar Heights, Unin-
Heights corporate limits. corporated Areas of Barton
County.
Approximately 600 feet upstream of the City of Lamar cor- +942
porate limits.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Lamar Heights
Maps are available for inspection at 1004 Gulf Street, Room 103, Lamar, MO 64759.

Unincorporated Areas of Barton County
Maps are available for inspection at 1004 Gulf Street, Room 103, Lamar, MO 64759.

Greene County, Ohio, and Incorporated Areas
Docket No.: FEMA-B-1012 and FEMA-B-1085

Possum Run .......ccccceveeiiene Approximately 900 feet downstream of Wilmington Pike ..... +931 | City of Centerville.
At the confluence of Wilmington Pike North Branch ............. +940
Shawnee Park Tributary ........ Approximately 0.80 mile upstream of Monroe Drive ............. +924 | City of Xenia, Unincorporated
Areas of Greene County.
Just downstream of U.S. Route 42 .........ccoeviiiiiiiiieieeen, +943
South Fork Massies Creek .... | Approximately 0.53 mile upstream of the railroad ................ +1041 | Unincorporated Areas of
Greene County.
Approximately 240 feet downstream of Weimer Road ......... +1050
Yellow Springs Creek ............ Approximately 0.8 mile upstream of Grinnell Road ....... +886 | Village of Yellow Springs

Approximately 0.7 mile downstream of Fairfield Road +905

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

City of Centerville
Maps are available for inspection at the Municipal Building, 100 West Spring Valley Road, Centerville, OH 45458.
City of Xenia
Maps are available for inspection at City Hall, 101 North Detroit Street, Xenia, OH 45385.

Unincorporated Areas of Greene County
Maps are available for inspection at the Greene County Building Regulations, 667 Dayton-Xenia Road, Xenia, OH 45385.
Village of Yellow Springs
Maps are available for inspection at 100 Dayton Street, Yellow Springs, OH 45387.

Hopkins County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1091

Coleman CreeK ........ccceeueenee. Approximately 0.56 mile upstream of State Highway 19 ...... +437 | Unincorporated Areas of
Hopkins County.
Approximately 600 feet upstream of State Highway 19 ....... +445
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
above ground
A Elevation in
meters (MSL)

Communities affected

Modified
Gena Creek .....cceeeevvieeiennen. Just upstream of FM Road 1870 ........ccceciiviviiiiniieieee, +440 | Unincorporated Areas of
Hopkins County.
Approximately 1.04 miles upstream of FM Road 1870 ........ +457
Rock Creek .......cccoveerneenneene Just downstream of unnamed railroad ...........cccccceviiineenen. +421 | Unincorporated Areas of
Hopkins County.
Approximately 500 feet upstream of Holiday Drive .............. +476
Turtle Creek .....coovvvevvreene Just upstream of State Highway 11 ... +481 | Unincorporated Areas of
Hopkins County.
Just upstream of unnamed railroad ...........ccooceeiiiiiiiiieennen. +494

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Unincorporated Areas of Hopkins County

Maps are available for inspection at the Hopkins County Courthouse, 118 Church Street, Sulphur Springs, TX 75483.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: February 8, 2011.
Edward L. Connor,
Acting Federal Insurance and Mitigation
Administrator, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2011-4129 Filed 2—-23-11; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL MARITIME COMMISSION

46 CFR Part 502
[Docket No. 11-02]
RIN 3072-AC41

Amendments to Commission’s Rules
of Practice and Procedure

DATE: February 17, 2011.
AGENCY: Federal Maritime Commission.

ACTION: Final rule.

SUMMARY: The Federal Maritime

Commission (FMC or Commission)

amends its Rules of Practice and

Procedure to update, clarify, and reduce

the burden on parties to proceedings

before the Commission.

DATES: The final rule is effective

February 24, 2011.

FOR FURTHER INFORMATION CONTACT:

Karen V. Gregory, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, NW., Washington, DC
20573-0001, Tel.: (202) 523-5725,
E-mail: secretary@fmc.gov.

Rebecca A. Fenneman, General Counsel,
Federal Maritime Commission, 800

North Capitol Street, NW.,
Washington, DC 20573-0001, Tel.:
(202) 523-5740, E-mail:
generalcounsel@fmec.gov.

SUPPLEMENTARY INFORMATION: The
Commission’s Rules of Practice and
Procedure, 46 CFR part 502, govern
procedures before the Commission. 46
CFR 502.1-502.991. The rules are in
place to secure just, speedy, and
inexpensive resolution of proceedings
before the Commission. After review of
the procedural rules in their current
form, the Commission has found that
certain provisions have become
outdated, unclear, or unduly
burdensome. Therefore, the Commission
has determined to amend part 502 of
Title 46 of the Code of Federal
Regulations to update and improve the
Commission’s Rules of Practice and
Procedure.

As a first step in updating and
improving its procedural rules, the
Commission is making changes to
Subparts A, H, I, S, and T of its Rules
of Practice and Procedure. A number of
technical, non-substantive changes are
made to other Subparts of the rules.
This Final Rule also includes
corrections of some typographical errors
in the rules.

The most notable changes are as
follows:

Section 502.2

The Commission has clarified the
provisions for electronic filing of
documents and has amended the
number of copies to be filed in
Commission proceedings. Previously, in
proceedings before the Commission, an

original and fifteen (15) copies of certain
documents filed and served in the
proceedings were required to be
furnished for the Commission’s use and
an original and four (4) copies of other
documents were required to be
furnished. The Commission is now
requiring the filing of an original and
five (5) copies of all documents filed in
order to simplify this requirement, to
reduce the burden on parties to
Commission proceedings, and to reduce
paper waste. The rule as revised
requests that filings also be sent in PDF
form when possible, either through
electronic e-mail (“e-mail”) or on an
electronic storage device.

As many parties currently transmit
documents by electronic means (except
for initial filing of complaints and
claims), the Commission has
determined to accommodate electronic
submission of documents for the
purpose of meeting filing deadlines if
the original and five (5) copies follow
immediately by mail or courier. This
Final Rule includes new rules for such
electronic submission of documents to
the Commission, and removes reference
to facsimile transmissions.

To facilitate communications and
service of documents, the amended rule
requires all parties to provide the
Commission and all other parties with
accurate and current contact
information.

The Final Rule amends the
requirement to file discovery materials.
The previous rule, 46 CFR
502.118(b)(3)(i) (repealed by this Final
Rule) required parties to file with the
Commission a single copy of discovery
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materials. The Commission has found
that filed discovery materials were often
not used in the proceedings, and has
noted that for years the Commission’s
Office of Administrative Law Judges has
issued orders waiving the filing
requirement and prohibiting filing of
discovery materials until they were to
be used in the proceedings or were
ordered by the presiding officer to be
filed. Under the Federal Rules of Civil
Procedure (FRCP), discovery requests
and responses “must not be filed until
they are used in the proceeding or the
court orders filing.” Fed. R. Civ. P.
5(d)(1). The Commission has
determined to amend its discovery rules
to conform more closely to the FRCP.
This change will reduce costs to the
parties and to the Commission. The
Commission has also determined that,
consistent with the FRCP, expert
witness reports must not be filed with
the Commission until used in the
proceeding or ordered to be filed.

The Final Rule provides that
discovery materials must not be filed
until they are “used in the proceeding.”
This phrase is meant to refer to a
proceeding before the Commission or a
presiding officer. This filing
requirement is not triggered by “use” of
discovery materials in other discovery
activities, such as depositions. In
connection with a proceeding before the
Commission or presiding officer,
however, the rule should be interpreted
broadly, and any use of discovery
materials before the Commission or
presiding officer in connection with a
motion, a pretrial conference, or
otherwise, would trigger the filing
requirement for those discovery
materials used.

Once discovery materials are used in
the proceeding, the materials must be
filed. The Final Rule includes a
provision directing a party who wishes
to use discovery materials that are not
yet in the record to include those
materials in an appendix to be filed
with the motion or other paper to which
they relate. Because the filing
requirement applies only with regard to
materials that are used, only those parts
of voluminous materials that are
actually used should be included in the
appendix. Any adverse or other party is
then free to file an appendix including
any other part of the materials that are
so used. If the parties are unduly or
unfairly sparing in their submissions of
materials that are used, the Commission
or presiding officer may order further
filings.

Finally, to streamline the
Commission’s filing rules and for ease of
reference, the requirements previously
found in sections 502.111, 502.112,

502.114(c), 502.118(a) and (b)(1)—(3),
and 502.119 are moved to §502.2.

Section 502.13

Section 205(c)(3) of the E-Government
Act of 2002, Public Law 107-347,
requires the Supreme Court to prescribe
rules “to protect privacy and security
concerns relating to electronic filing of
documents and the public availability
* * * of documents filed
electronically.” The rule developed by
the Court goes further than the E-
Government Act requires, and also
protects paper filings even when they
are not converted to electronic form. See
Fed. R. Civ. P. 5.2. (“Privacy Protection
For Filings Made with the Court”). See
also Fed. R. Civ. P. 5.2, advisory
committee notes, 2007 adoption.
Federal Rule 5.2 requires a party or non-
party making an electronic or paper
filing with the court to redact personally
identifiable information before filing.
There has been no comparable
Commission rule.

Although Federal Rule 5.2 is
applicable in Commission proceedings
pursuant to Commission rule §502.12,
the Commission has determined to
create a rule to ensure protection of
privacy and security concerns. The new
rule, 502.13, adopts verbatim Rule 5.2 of
the FRCP except where “court” is
changed to “Commission or presiding
officer” or “Secretary” as appropriate,
and portions of subparagraphs (b) and
(c) of the Federal Rule that are not
applicable to Commission proceedings
have been deleted. As under the FRCP,
“[t]he responsibility to redact filings
rests with counsel and the party or non-
party making the filing.” Fed. R. Civ. P.
5.2, advisory committee notes, 2007
adoption.

Section 502.131

Section 502.131 is amended to require
that requests for subpoenas be made in
writing to the Office of Administrative
Law Judges. Under the current rules,
requests for subpoenas for the
attendance of witnesses may be made
orally or in writing, and requests for
subpoenas for the production of
evidence shall be in writing. The
Commission has found it preferable that
all subpoena requests must be in
writing. The Commission has further
found that having subpoena requests
delivered to the Office of Administrative
Law Judges, as opposed to the presiding
officer, will ensure that they are
handled promptly. In addition, the
number of copies required has been
reduced from two copies to one copy in
addition to the original, to reduce the
burden on the parties.

Sections 502.305 and 502.321

Sections 502.305 and 502.321 are
amended to make certain rules of the
Commission’s Rules of Practice and
Procedure applicable to Subpart S
(Informal Procedure for Adjudication of
Small Claims) and Subpart T (Formal
Procedure for Adjudication of Small
Claims) proceedings. Currently, only
§§502.253 and 502.254 are applicable to
Subpart S proceedings; under § 502.321,
the rules in Subpart A through Q are not
applicable to Subpart T proceedings.
The Commission has found that certain
rules should apply to Subparts S and T
proceedings. These include rules for
filing, providing contact information,
documents in foreign languages,
attorney appearances, substitution of
parties, interest, and attorney’s fees. The
amendment also makes Subparts S and
T proceedings consistent with other
Commission proceedings where
appropriate, and clarifies the rules of
practice and procedure applicable to
those proceedings.

Because the changes made in this
Final Rule only address the
Commission’s Rules of Practice and
Procedure, to which the Administrative
Procedure Act is not applicable
pursuant to 5 U.S.C. 553, the amended
rules are published as final.

This Final Rule is not a “major rule”
under 5 U.S.C. 804(2).

List of Subjects in 46 CFR Part 502

Administrative practice and
procedure, Claims, Equal access to
justice, Investigations, Lawyers,
Maritime carriers, Penalties, Reporting
and recordkeeping requirements.

For the reasons stated in the
supplementary information, the Federal
Maritime Commission amends 46 CFR
part 502 as follows.

PART 502—RULES OF PRACTICE AND
PROCEDURE

m 1. The authority citation for part 502
continues to read as follows:

Authority: 5 U.S.C. 504, 551, 552, 553,
556(c), 559, 561-569, 571-596; 5 U.S.C. 571—
584; 12 U.S.C. 1141j(a); 18 U.S.C. 207; 26
U.S.C. 501(c)(3); 28 U.S.C. 2112(a); 31 U.S.C.
9701; 46 U.S.C. 305, 40103-40104, 40304,
40306, 40501-40503, 40701-40706, 41101—
41109, 4130141309, 44101-44106; E.O.
11222 of May 8, 1965, 30 FR 6469, 3 CFR
1964-1965 Comp. P. 306; 21 U.S.C. 853a.

m 2. Revise § 502.2 to read as follows:

§502.2 Filing of documents.

(a) Requirement for filing. Documents
relating to any matter pending before
the Commissioners for decision or to
any matter pending before the
Commission which is likely to come
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before the Commissioners for decision,
whether or not relating to proceedings
governed by this part, must be filed with
the Secretary, Federal Maritime
Commission. Such documents should
not be filed with or separately submitted
to the offices of individual
Commissioners. Distribution to
Commissioners and other agency
personnel is handled by the Office of
the Secretary to ensure that persons in
decision-making and advisory positions
receive identical copies of submissions
in a uniform and impersonal manner
and to avoid the possibility of ex parte
communications within the meaning of
§502.11. These considerations apply to
informal and oral communications as
well, such as requests for expedited
consideration.

(b) Date and time of filing. (1)
Documents may be hand-delivered at
the Commission during normal business
hours from 8:30 a.m. to 5 p.m., Monday
through Friday.

(2) Except with respect to initial filing
of complaints pursuant to §§502.62 and
502.63, and claims pursuant to
§§502.301 and 502.302, the date of
filing shall be either the date on which
the pleading, document, or paper is
physically delivered to the Commission
by a party, the date on which a party
certifies it to have been deposited in the
mail or delivered to a courier, or the
date of e-mail transmission.

(c) Place of filing. Except for exhibits
filed pursuant to § 502.118(b)(4) and
petitions for review of final agency
orders served on the Commission
pursuant to 28 U.S.C. 2112(a), all
documents required to be filed in, and
correspondence relating to proceedings
governed by this part must be addressed
and delivered to “Secretary, Federal
Maritime Commission, 800 N. Capitol
Street, NW., Washington, DC 20573—
0001” or to secretary@fmc.gov.

(d) Service of petition for review of
Commission order. Petitions for review
of final agency orders served on the
Commission pursuant to 28 U.S.C.
2112(a) must be addressed and
delivered to “General Counsel, Office of
the General Counsel, Federal Maritime
Commission, 800 N. Capitol Street,
NW., Washington, DC 20573-0001.”

(e) Number of copies. Parties filing
documents in proceedings before the
Commission or an administrative law
judge must file an original, signed
document and five (5) copies, and, if
possible, a PDF of the document. The
PDF document should be sent by e-mail
to secretary@fmec.gov or submitted on an
electronic storage device (such as
compact disc or USB flash drive).

(f) E-mail transmission of filings. (1)
Initial filing of complaints and claims

pursuant to §§502.62-502.63 and
502.301-502.302 must be accomplished
in the traditional manner on paper,
rather than by e-mail.

(2) Pursuant to § 502.5 of this subpart,
confidential filings must be
accomplished in the traditional manner
on paper, rather than by e-mail.

(3) If a filing is submitted
electronically as a PDF attached to an e-
mail, the original, signed document, and
five (5) copies must be received by the
Secretary within seven working days.
The e-mail transmitting the PDF copy of
a document must include a certification
by the filing party that the electronic
copy is a true and correct copy of the
paper original, and that the paper signed
original and five (5) copies are being
filed with the Secretary of the
Commission. The e-mail Subject Line
must include the docket number of the
proceeding and be sent to
secretary@fmc.gov.

(g) Filing after announcement of
Commission meeting prohibited. No
filings relating to matters scheduled for
a Commission meeting will be accepted
by the Secretary if submitted subsequent
to public announcement of the
particular meeting, except that the
Commission, on its own initiative, or
pursuant to a written request, may in its
discretion, permit a departure from this
limitation for exceptional
circumstances. (See §503.82(e) of this
chapter.)

(h) Return of rejected filings. Any
pleading, document, writing, or other
paper submitted for filing which is
rejected because it does not conform to
the rules in this part will be returned to
the sender.

(i) Continuing obligation to provide
contact information. All parties and
representatives are under a continuing
obligation to provide the Commission
and all other parties in a proceeding
with accurate and current contact
information including a street address,
telephone number, and e-mail address.

(j) Form of documents. All papers to
be filed under the rules in this part must
be clear and legible, dated, show the
docket number and title of the
proceeding, document title, and include
the title, if any, and address of the
authorized signer or representative. An
original signed in ink must be provided.
Text shall appear on only one side of
the paper and must be double spaced
except that quotations of fifty or more
words should be single-spaced and
indented on the left and right without
quotation marks. The paper must be
strong and durable, of letter size (82 x
11 in. or 215.9 x 279.4 mm) or A4 size
(8.27 x 11.69 in. or 210 x 297 mm), with
a margin of at least one inch on all four

sides. Documents must be printed in
clear type, and the type size, including
footnotes and endnotes, must not be
smaller than 12-point.

(k) Discovery materials excluded from
filing requirement. (1) The following
discovery requests and responses must
not be filed with the Secretary until they
are used in the proceeding, or the
Commission or presiding officer orders
filing:

(i) Notice and transcript of
depositions;

(ii) Interrogatories;

(iii) Requests for documents or
tangible things or to permit entry onto
designated land or other property;

(iv) Requests for admission; and

(v) Expert witness reports.

(2) The party that served the notice of
deposition or discovery papers must
preserve and ensure the integrity of
original transcripts and discovery
papers for use by the Commission or the
presiding officer. A party that wants to
use any part or all of discovery requests
and responses in the proceeding must
include the part or all of the documents
in an appendix to be filed with the
motion or other paper that refers to
those documents. A party filing an
appendix exceeding 100 pages should
file an original and two (2) copies on
paper and, if possible, also file such
appendix by e-mail or on an electronic
storage device. [Rule 2.]

m 3. Revise § 502.3 to read as follows:

§502.3 Compliance with rules or orders of
Commission.

Persons named in a rule or order shall
notify the Commission during business
hours on or before the day on which
such rule or order becomes effective
whether they have complied therewith,
and if so, the manner in which
compliance has been made. [Rule 3.]

m 4. Revise § 502.4 to read as follows:

§502.4 Authentication of rules or orders of
Commission.

All rules or orders issued by the
Commission in any proceeding covered
by this part shall, unless otherwise
specifically provided, be signed by the
Secretary of the Commission in the
name of the Commission. [Rule 4.]

m 5. Add §502.5 to read as follows:

§502.5 Documents containing confidential
materials.

Except as otherwise provided in the
rules of this part, all filings that contain
information previously designated as
confidential pursuant to §§502.13,
502.167, 502.201(i)(1)(vii), or any other
rules of this part or for which a request
for protective order pursuant to
§502.201(i) is pending, are subject to
the following requirements:
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(a) Filings shall be accompanied by a
transmittal letter that identifies the
filing as “confidential” and describes the
nature and extent of the authority for
requesting confidential treatment. The
confidential copies shall consist of the
complete filing and shall include a
cover page marked “Confidential-
Restricted,” with the confidential
materials clearly marked on each page.
Confidential filings should not be made
by e-mail.

(b) Whenever a confidential filing is
submitted, there must also be submitted
an original and one copy of a public
version of the filing. Such public
version shall exclude confidential
materials, and shall indicate on the
cover page and on each affected page
“confidential materials excluded.”
Public versions of confidential filings
may be submitted by e-mail.

(c) Confidential treatment afforded by
this section is subject to the proviso that
any information designated as
confidential may be used by the
administrative law judge or the
Commission if deemed necessary to a
correct decision in the proceeding. [Rule
5.]

m 6. Add §502.6 to read as follows:

§502.6 Verification of documents.

(a) If a party is represented by an
attorney or other person qualified to
practice before the Commission under
the rules in this part, each pleading,
document or other paper of such party
filed with the Commission shall be
signed by at least one person of record
admitted to practice before the
Commission in his or her individual
name, whose address shall be stated.
Except when otherwise specifically
provided by rule or statute, such
pleading, document or paper need not
be verified or accompanied by affidavit.
The signature of a person admitted or
qualified to practice before the
Commission constitutes a certificate by
the signer that the signer has read the
pleading, document or paper; that the
signer is authorized to file it; that to the
best of the signer’s knowledge,
information, and belief formed after
reasonable inquiry, the filing is well
grounded in fact and is warranted by
existing law or a good faith argument for
the extension, modification, or reversal
of existing law; and that it is not
interposed for any improper purpose,
such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation. For a willful
violation of this section, a person
admitted or qualified to practice before
the Commission may be subjected to
appropriate disciplinary action.

(b) If a party is not represented by a
person admitted or qualified to practice
before the Commission, each pleading,
document or other paper of such party
filed with the Commission shall be
signed and verified under oath by the
party or by a duly authorized officer or
agent of the party, whose address and
title shall be stated.

(c) Wherever, under any rules of this
part, any matter is required or permitted
to be supported, evidenced, established,
or proved by the sworn declaration,
verification, certificate, statement, oath,
or affidavit, in writing of the person
making the same (other than a
deposition under § 502.203 or
§502.204), such matter may, with like
force and effect, be supported,
evidenced, established, or proved by the
unsworn declaration, certificate,
verification, or statement, in writing of
such person which is subscribed by
such person, as true under penalty of
perjury, in substantially the following
form:

(1) If executed without the United
States: “I declare (or certify, verify, or
state) under penalty of perjury under the
laws of the United States of America
that the foregoing is true and correct.”

(2) If executed within the United
States, its territories, possessions, or
commonwealths: “I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.”
[Rule 6.]

m 7. Add §502.13 to subpart A of part
502 to read as follows:

§502.13 Privacy protection for filings
made with the Commission.

(a) Redacted filings. Unless the
Commission or presiding officer orders
otherwise, in an electronic or paper
filing that contains an individual’s
social-security number, taxpayer-
identification number, or birth date, the
name of an individual known to be a
minor, or a financial-account number, a
party or nonparty making the filing may
include only:

(1) The last four digits of the social-
security number and taxpayer-
identification number;

(2) The year of the individual’s birth;

(3) The minor’s initials; and

(4) The last four digits of the
financial-account number.

(b) Exemptions from the redaction
requirement. The redaction requirement
does not apply to the following:

(1) The record of an administrative or
agency proceeding;

(2) The record of a state-court
proceeding;

(3) The record of a court or tribunal,
if that record was not subject to the

redaction requirement when originally
filed; and

(4) A filing covered by paragraph (c)
of this section.

(c) Filings made under seal. The
Commission or presiding officer may
order that a filing be made under seal
without redaction. The Commission or
presiding officer may later unseal the
filing or order the person who made the
filing to file a redacted version for the
public record.

(d) Protective orders. For good cause,
the Commission or presiding officer
may by order in a case:

(1) Require redaction of additional
information; or

(2) Limit or prohibit a nonparty’s
remote electronic access to a document
filed with the Commission.

(e) Option for additional unredacted
filing under seal. A person making a
redacted filing may also file an
unredacted copy under seal. The
Commission must retain the unredacted
copy as part of the record.

(f) Option for filing a reference list. A
filing that contains redacted information
may be filed together with a reference
list that identifies each item of redacted
information and specifies an
appropriate identifier that uniquely
corresponds to each item listed. The list
must be filed under seal and may be
amended as of right. Any reference in
the case to a listed identifier will be
construed to refer to the corresponding
item of information.

(g) Waiver of protection of identifiers.
A person waives the protection of this
rule as to the person’s own information
by filing it without redaction and not
under seal. [Rule 13.]

§502.27 [Amended]

m 8. Amend §502.27(a)(1), in the last
sentence, by removing the reference
“§503.43(g)” and adding the reference
“§503.43(e)” in its place.

Exhibit No. 1 to Subpart E [§ 502.62] of
Part 502—[Amended]

m 9. Amend the appendix, Exhibit No. 1
to Subpart E, by removing the reference
“subpart S [Informal Docket for a claim
of $10,000 or less]” and adding the
reference “subpart S [Informal Docket
for a claim of $50,000 or less]” in its
place in the first paragraph of the
Exhibit’s Information To Assist in Filing
Formal Complaint, General.

§502.111
m 10. Remove and reserve § 502.111.

[Removed and Reserved]

§502.112 [Removed and Reserved]
®m 11. Remove and reserve § 502.112.
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§502.114 [Amended]

m 12.In § 502.114, remove paragraph
(c).

§502.118 [Amended]

m 13.In §502.118, remove and reserve
paragraphs (a) and (b)(1) through (3).

§502.119 [Removed]
m 14. Remove §502.119.

Subpart I—Subpoenas

m 15. Revise the heading to subpart I as
set forth above.

W 16. Revise §502.131 toread as
follows:

§502.131

Subpoenas for the attendance of
witnesses or the production of evidence
shall be issued upon request of any
party, without notice to any other party.
Requests for subpoenas must be
submitted in writing to the Office of
Administrative Law Judges. The party
requesting the subpoena shall tender an

Requests; issuance.

original and one copy of such subpoena.

Where it appears that the subpoena
sought may be unreasonable,
oppressive, excessive in scope, or
unduly burdensome, the administrative
law judge may in his or her discretion,
as a condition precedent to the issuance
of the subpoena, require the person
seeking the subpoena to show the
general relevance and reasonable scope
of the testimony or other evidence
sought. [Rule 131.]

§502.132 [Amended]

m 17. Amend §502.132 by removing
“subpena” and adding “subpoena” in its
place wherever it occurs.

§502.133 [Amended]

m 18. Amend § 502.133 by removing
“subpena” and adding “subpoena” in its
place.

§502.134 [Amended]

m 19. Amend §502.134 as follows:

m a. Amend the section heading by
removing “subpenas” and adding
“subpoenas” in its place; and

m b. Amend the text by removing
“subpena” and adding “subpoena” in its
place wherever it occurs.

§502.135 [Amended]

m 20. Amend §502.135 as follows:

m c. Amend the section heading by
removing “Subpena” and adding
“Subpoena” in its place;

m d. Amend paragraph (a) by removing
“subpena” and adding “subpoena” in its
place wherever it occurs; and

m e. Amend paragraph (b) by removing
“subpenaed” and adding “subpoenaed”
in its place.

§502.136 [Amended]

m 21. Amend § 502.136 by removing
“subpena” and adding “subpoena” in its
place.

§502.147 [Amended]

m 22. Amend §502.147(a), in the first
sentence, by removing “subpenas” and
adding “subpoenas” in its place.

§502.203 [Amended]

m 23. Amend § 502.203(a)(2) and (3) by
removing “subpena” and adding
“subpoena” in its place wherever it
occurs.

§502.210 [Amended]

m 24. Amend § 502.210 in paragraph (b)
by removing “subpenas” and “subpoena’
and adding “subpoenas” and
“subpoena”, respectively, in their place
wherever they occur.

”

§502.286 [Amended]

m 25. Amend § 502.286 by removing
“subpenas” and adding “subpoenas” in
two places.

m 26. Revise §502.305 to read as
follows:

§502.305 Applicability of other rules of
this part.

(a) Except otherwise specifically
provided in this subpart or in paragraph
(b) of this section, the sections in
subparts A through Q, inclusive, of this
part do not apply to situations covered
by this subpart.

(b) The following sections in subparts
A through Q of this part apply to
situations covered by this subpart:
§§502.2(a) (Requirement for filing);
502.2(f)(1)

(Email transmission of filings); 502.2(i)
(Continuing obligation to provide
contact information); 502.7 (Documents
in foreign languages); 502.21-502.23
(Appearance, Authority for
representation, Notice of appearance;
substitution and withdrawal of
representative); 502.43 (Substitution of
parties); 502.101 (Computation);
502.117 (Certificate of service); 502.253
(Interest in reparation proceedings); and
502.254 (Attorney’s fees in reparation
proceedings). [Rule 305.]

Exhibit No. 1 to Subpart S—[Amended]

m 27. Amend the appendix, Exhibit No.

1 to subpart S, by removing “$10,000 or
less” and adding “$50,000 or less” in its
place in the first paragraph of the
Exhibit’s Information To Assist in Filing
Informal Complaints.

m 28. Revise § 502.321 toread as
follows:

§502.321
this part.

(a) Except otherwise specifically
provided in this subpart or in paragraph
(b) of this section, the sections in
subparts A through Q, inclusive, of this
part do not apply to situations covered
by this subpart.

(b) The following sections in subparts
A through Q apply to situations covered
by this subpart: §§502.2(a)
(Requirement for filing); 502.2(f)(1) (E-
mail transmission of filings); 502.2(i)
(Continuing obligation to provide
contact information); 502.7 (Documents
in foreign languages); 502.21-502.23
(Appearance, Authority for
representation, Notice of appearance;
substitution and withdrawal of
representative); 502.43 (Substitution of
parties); 502.253 (Interest in reparation
proceedings); and 502.254 (Attorney’s
fees in reparation proceedings). [Rule
321.]

By the Commission.

Karen V. Gregory,

Secretary.

[FR Doc. 2011-4060 Filed 2—-23-11; 8:45 am]
BILLING CODE 6730-01-P

Applicability of other rules of

FEDERAL MARITIME COMMISSION
46 CFR Part 503

[Docket No. 11-01]

RIN 3072-AC40

Information Security Program

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission (FMC or Commission)
amends its regulations relating to its
Information Security Program to reflect
the changes implemented by Executive
Order 13526—Classified National
Security Information—that took effect
January 5, 2010, and which prescribes a
uniform system for classifying,
safeguarding, and declassifying national
security information, including
information relating to defense against
transnational terrorism.

DATES: Effective February 28, 2011.

FOR FURTHER INFORMATION CONTACT:
Rebecca A. Fenneman, General Counsel,
Federal Maritime Commission, 800
North Capitol Street, NW., Washington,
DC 20573, (202) 523—-5740,
GeneralCounsel@fmc.gov.

SUPPLEMENTARY INFORMATION: The FMC
amends Subpart F of Part 503 of Title 46
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of the Code of Federal Regulations to
reflect the changes implemented by
Executive Order 13526—Classified
National Security Information—that
took effect January 5, 2010, which
prescribes a uniform system for
classifying, safeguarding, and
declassifying national security
information, including information
relating to defense against transnational
terrorism.

Because the changes made in this
proceeding only address agency
operating procedure and practice, which
do not require notice and public
comment pursuant to the
Administrative Procedure Act, 5 U.S.C.
553, this rule is published as final.

This rule is not a “major rule” under
5 U.S.C. 804(2).

List of Subjects in 46 CFR Part 503

Freedom of Information Act, Privacy,
Sunshine Act.

For the reasons stated in the
SUPPLEMENTARY INFORMATION, the

Federal Maritime Commission amends
46 CFR part 503 as follows.

PART 503—PUBLIC INFORMATION

m 1. Revise the authority citation for part
503 to read as follows:

Authority: 5 U.S.C. 552, 552a, 552b, 553;

31 U.S.C. 9701; E.O. 13526 of January 5, 2010
(75 FR 707), sections 5.1(a) and (b).

m 2. Amend §503.51 by revising
paragraphs (i)(3), (j), (p), and (q) to read
as follows:

§503.51 Definitions.
* * * * *
(i) * % %

(3) Information received and treated
as “Foreign Government Information”
under the terms of Executive Order
13526 or any predecessor order.

(j) Mandatory declassification review
means the review for declassification of
classified information in response to a
request for declassification that meets
the requirements under section 3.5 of
Executive Order 13526.

* * * * *

(p) Self-inspection means the internal
review and evaluation of individual
Commission activities and the
Commission as a whole with respect to
the implementation of the program
established under Executive Order
13526 and its implementing directives.

(q) Senior agency official means the
official designated by the Chairman
under section 5.4(d) of Executive Order
13526 to direct and administer the
Commission’s program under which

classified information is safeguarded.
* * * * *

m 3. Revise §503.52 to read as follows:

§503.52 Senior agency official.

The Managing Director is designated
as Senior Agency Official of the
Commission, and shall be responsible
for directing, administering and
reporting on the Commission’s
information security program, which
includes oversight (self-inspection) and
security information programs to ensure
effective implementation of Executive
Orders 13526 and 12968 and 32 CFR
part 2001.

m 4. Amend § 503.53 by revising the
introductory text and paragraphs (a) and
(d) to read as follows:

§503.53 Oversight Committee.

An Oversight Committee is
established, under the chairmanship of
the Senior Agency Official with the
following responsibilities:

(a) Establish a Commission security
education program to familiarize all
personnel who have or may have access
to classified information with the
provisions of Executive Order 13526
and directives of the Information
Security Oversight Office. The program
shall include initial, refresher, and
termination briefings;

* * * * *

(d) Recommend appropriate
administrative action to correct abuse or
violations of any provision of Executive
Order 13526; and

* * * * *

m 5. Amend § 503.54 by revising
paragraphs (b) and (c) to read as follows:

§503.54 Original classification.
* * * * *

(b) If a Commission Member or
employee develops information that
appears to require classification, or
receives any foreign government
information as defined in section 6.1(s)
of Executive Order 13526, the Member
or employee shall immediately notify
the Senior Agency Official and
appropriately protect the information.

(c) If the Senior Agency Official
believes the information warrants
classification, it shall be sent to the
appropriate agency with original
classification authority over the subject
matter, or to the Information Security
Oversight Office, for review and a

classification determination.
* * * * *

m 6. Amend §503.55 as follows:

m a. In paragraph (a) introductory text by
removing the reference “Executive Order
12958” and adding the reference
“Executive Order 13526” in its place;
and

m b. By adding paragraphs (c)(1) and (2)
to read as follows:

§503.55 Derivative classification.
* * * * *

(C) * K* %

(1) Classification authority. The
authority for classification shall be
shown as follows:

(i) “Classified by (description of
source documents or classification
guide),” or

(ii) “Classified by multiple sources,” if
a document is classified on the basis of
more than one source document or
classification guide.

(iii) In these cases, the derivative
classifier shall maintain the
identification of each source with the
file or record copy of the derivatively
classified document. A document
derivatively classified on the basis of a
source document that is marked
“Classified by Multiple Sources” shall
cite the source document in its
“Classified by” line rather than the term
“Multiple sources.”

(2) Declassification and downgrading
instructions. Date or events for
automatic declassification or
downgrading, or the notation
“Originating Agency’s Determination
Required” to indicate that the document
is not to be declassified automatically,
shall be carried forward from the source
document, or as directed by a
classification guide, and shown on
“declassify on” line as follows:

“Declassify on: (date, description of
event);” or “Originating Agency’s
Determination Required (OADR).”

m 7.In §503.56, revise paragraph (a) to
read as follows:

§503.56 General declassification and
downgrading policy.

(a) The Commission exercises
declassification and downgrading
authority in accordance with section 3.1
of Executive Order 13526, only over that
information originally classified by the
Commission under previous Executive
Orders. Declassification and
downgrading authority may be
exercised by the Commission Chairman
and the Senior Agency Official, and
such others as the Chairman may
designate. Commission personnel may
not declassify information originally
classified by other agencies.

* * * * *

m 8. Revise § 503.57 to read as follows:

§503.57 Mandatory review for
declassification.

(a) Reviews and referrals in response
to requests for mandatory
declassification shall be conducted in
compliance with section 3.5 of
Executive Order 13526, 32 CFR 2001.33,
and 32 CFR 2001.34.
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(b) Any individual may request a
review of classified information and
material in possession of the
Commission for declassification. All
information classified under Executive
Order 13526 or a predecessor Order
shall be subject to a review for
declassification by the Commission, if:

(1) The request describes the
documents or material containing the
information with sufficient specificity to
enable the Commission to locate it with
a reasonable amount of effort. Requests
with insufficient description of the
material will be returned to the
requester for further information.

(2) The information requested is not
the subject of pending litigation.

(3) The information requested has not
been reviewed for declassification in the
previous two years. If so, the FMC shall
inform the requester of this fact and
provide the requester with appeal rights
in accordance with 32 CFR
2001.33(a)(2)({ii).

(c) Requests shall be in writing, and
shall be sent to: Office of the Managing
Director, Attn.: Senior Agency Official,
Federal Maritime Commission,
Washington, DC 20573 or submitted via
the FMC’s on-line declassification
information portal which provides an e-
mail address through which requests
can be submitted: http://www.http://
www.fmc.gov/about/
web_policies _notices_and_acts.aspx.

(d) If the request requires the
provision of services by the
Commission, fair and equitable fees may
be charged pursuant to 31 U.S.C. 9701.

(e) Requests for mandatory
declassification reviews shall be
acknowledged by the Commission
within 15 days of the date of receipt of
such requests.

(f) If the document was derivatively
classified by the Commission or
originally classified by another agency,
the request, the document, and a
recommendation for action shall be
forwarded to the agency with the
original classification authority. The
Commission may, after consultation
with the originating agency, inform the
requester of the referral.

(g) If a document is declassified in its
entirety, it may be released to the
requester, unless withholding is
otherwise warranted under applicable
law. If a document or any part of it is
not declassified, the Senior Agency
Official shall furnish the declassified
portions to the requester unless
withholding is otherwise warranted
under applicable law, along with a brief
statement concerning the reasons for the
denial of the remainder, and the right to
appeal that decision to the Commission
appellate authority within 60 days.

(h) If a declassification determination
cannot be made within 45 days, the
requester shall be advised that
additional time is needed to process the
request. Final determination shall be
made within one year from the date of
receipt of the request. The Commission
shall inform the requester in writing of
the final determination and of the
reasons for any denials. The
Commission shall inform the requester
in writing of his or her final appeal
rights to the Interagency Security
Classification Appeals Panel.

(i) When a request has been submitted
both under mandatory declassification
review and the Freedom of Information
Act (FOIA), the agency shall require the
requester to select one process or the
other. If the requester fails to select one
process or the other, the request will be
treated as a FOIA request unless the
requested materials are subject only to
mandatory declassification review.

m 9. Revise §503.58 to read as follows:

§503.58 Appeals of denials of mandatory
declassification review requests.

(a) Within 60 days after the receipt of
denial of a request for mandatory
declassification review, the requester
may submit an appeal in writing to the
Chairman through the Secretary, Federal
Maritime Commission, Washington, DC
20573. The appeal shall:

(1) Identify the document in the same
manner in which it was identified in the
original request;

(2) Indicate the dates of the request
and denial, and the expressed basis for
the denial; and

(3) State briefly why the document
should be declassified.

(b) The Chairman shall rule on the
appeal within 60 working days of
receiving it. If additional time is
required to make a determination, the
Chairman shall notify the requester of
the additional time needed and provide
the requester with the reason for the
extension. The Chairman shall notify
the requester in writing of the final
determination and the reasons for any
denial.

(c) In accordance with section 5.3 of
Executive Order 13526 and 32 CFR
2001.33, within 60 days of such
issuance, the requester may appeal a
final determination of the Commission
under paragraph (b) of this section to
the Interagency Security Classification
Appeals Panel. The appeal should be
addressed to, Executive Secretary,
Interagency Security Classification
Appeals Panel, Attn: Classification
Challenge Appeals, c/o Information
Security Oversight Office, National
Archives and Records Administration,

7th and Pennsylvania Avenue, NW.,
Room 5W, Washington, DC 20408.

m 10. Amend §503.59 by revising
paragraphs (f) introductory text, (g)(2),
(k), (m), (n), (o), (q)(1) through (3), (r),
and (s) to read as follows:

§503.59 Safeguarding classified
information.
* * * * *

(f) Waivers under paragraph (e) of this
section may be granted when the

Commission Senior Agency Official:

()

(2) To protect the classified
information in accordance with the
provisions of Executive Order 13526;

and
* * * * *

* x %

(k) An inventory of all documents
classified higher than confidential shall
be made at least annually and whenever
there is a change in classified document
custodians. The Senior Agency Official
shall be notified, in writing, of the

results of each inventory.
* * * * *

(m) Combinations to dial-type locks
shall be changed only by persons having
an appropriate security clearance, and
shall be changed whenever such
equipment is placed in use; whenever a
person knowing the combination no
longer requires access to the
combination; whenever a combination
has been subject to possible
compromise; whenever the equipment
is taken out of service; and at least once
each year. Records of combinations
shall be classified no lower than the
highest level of classified information to
be stored in the security equipment
concerned. One copy of the record of
each combination shall be provided to
the Senior Agency Official.

(n) Individuals charged with the
custody of classified information shall
conduct the necessary inspections
within their areas to insure adherence to
procedural safeguards prescribed to
protect classified information. The
Commission Senior Agency Official
shall conduct periodic inspections to
determine if the procedural safeguards
prescribed in this subpart are in effect
at all times.

(o) Whenever classified material is to
be transmitted outside the Commission,
the custodian of the classified material
shall contact the Commission Senior
Agency Official for preparation and
receipting instructions. If the material is
to be hand carried, the Senior Agency
Official shall ensure that the person
who will carry the material has the
appropriate security clearance, is
knowledgeable of safeguarding
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requirements, and is briefed, if
appropriate, concerning restrictions
with respect to carrying classified
material on commercial carriers.

(q) * *x %

(1) Knowingly, willfully, or
negligently disclose to unauthorized
persons information properly classified
under Executive Order 13526 or
predecessor orders;

(2) Knowingly and willfully classify
or continue the classification of
information in violation of Executive

Order 13526 or any implementing
directive; or

(3) Knowingly and willfully violate
any other provision of Executive Order
13526 or implementing directive.

(r) Any person who discovers or
believes that a classified document is
lost or compromised shall immediately
report the circumstances to his or her
supervisor and the Commission Senior
Agency Official, who shall conduct an
immediate inquiry into the matter.

(s) Questions with respect to the
Commission Information Security

Program, particularly those concerning
the classification, declassification,
downgrading, and safeguarding of
classified information, shall be directed
to the Commission Senior Agency
Official.

By the Commission.

Karen V. Gregory,

Secretary.

[FR Doc. 2011-4063 Filed 2—23-11; 8:45 am]
BILLING CODE 6730-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94

[Docket No. APHIS-2008-0085]

RIN 0579-AD17

Importation of Ovine Meat From
Uruguay

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation of certain animals, meat,
and other animal products to allow,
under certain conditions, the
importation of fresh (chilled or frozen)
ovine meat from Uruguay. Based on the
evidence in a risk assessment that we
have prepared, we believe that fresh
(chilled or frozen) ovine meat can safely
be imported from Uruguay provided
certain conditions are met. These
actions would provide for the
importation of ovine meat from Uruguay
into the United States, while continuing
to protect the United States against the
introduction of foot-and-mouth disease.
DATES: We will consider all comments
that we receive on or before April 25,
2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail&
d=APHIS-2008-0085 to submit or view
comments and to view supporting and
related materials available
electronically.

e Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2008-0085,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2008-0085.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Silvia Kreindel, Senior Staff
Veterinarian, Regionalization Evaluation
Services Staff, VS, APHIS, 4700 River
Road Unit 38, Riverdale, MD 20737—
1231; (301) 734-8419.

SUPPLEMENTARY INFORMATION:

Background

Under the Animal Health Protection
Act (7 U.S.C. 8301 et seq.), the Secretary
of Agriculture may prohibit the
importation of any animal or article if
the Secretary determines that the
prohibition is necessary to prevent the
introduction into or dissemination
within the United States of any pest or
disease of livestock.

Pursuant to this Act, the Animal and
Plant Health Inspection Service (APHIS)
of the United States Department of
Agriculture (USDA) regulates the
importation of animals and animal
products into the United States to guard
against the introduction of animal
diseases not currently present or
prevalent in this country. The
regulations in 9 CFR part 94 (referred to
below as the regulations) prohibit or
restrict the importation of specified
animals and animal products to prevent
the introduction into the United States
of various animal diseases, including
rinderpest and foot-and-mouth disease
(FMD). These are dangerous and
destructive communicable diseases of
ruminants and swine.

Section 94.1 of the regulations lists
regions of the world that are declared
free of rinderpest and FMD. Section
94.11 lists regions that have been
determined to be free of rinderpest and
FMD, but that are subject to certain
restrictions because of their proximity to
or trading relationships with rinderpest-
or FMD-affected regions.

In a final rule effective and published
in the Federal Register on May 29, 2003
(68 FR 31940-31949, Docket No. 02—
109-3), we amended the regulations to
authorize the importation of fresh beef
from Uruguay, a region of the world that
we do not recognize as free of FMD,
under certain conditions. Those
conditions, found in § 94.22 of the
regulations, require that the meat come
from bovines that have been born,
raised, and slaughtered in Uruguay, that
the bovines have not been exposed to
FMD on their premises of origin or
through contact with bovines from other
premises, that the bovines are subject to
inspections and processing designed to
detect FMD and remove potentially
affected body parts, that the beef is
subject to a maturation process designed
to deactivate the FMD virus, that
Uruguay is free of FMD for a year prior
to the export of the beef, and that the
beef has not come in contact with meat
from FMD-affected regions.

In 2006, Uruguay’s Ministry of
Livestock, Agriculture, and Fisheries
(MGAP) submitted information to
APHIS in support of their request that
we amend the regulations to allow the
importation of fresh ovine meat into the
United States.

In response to this request, APHIS
prepared a risk assessment, which can
be viewed on the Internet on the
Regulations.gov Web site or in our
reading room.! This assessment pays
close attention, in particular, to the role
sheep played in the last outbreak of
FMD in Uruguay in 2001, and the
likelihood that FMD has been
introduced into the domestic ovine
population within the country since that
time. In addition, as part of our
evaluation of the risks associated with
Uruguay’s request, APHIS conducted a
site visit in Uruguay in March 2007.

Based on the risk assessment and the
site visit, we have determined that it is
not necessary to prohibit the
importation of fresh (chilled or frozen)
ovine meat from Uruguay, provided
certain requirements, similar to those
described above for fresh beef and
discussed later in this document, are
met. These requirements would be

1Instructions on accessing Regulations.gov and
information on the location and hours of the
reading room may be found at the beginning of this
document under ADDRESSES. You may also request
paper copies of the risk assessment by calling or
writing the person listed under FOR FURTHER
INFORMATION CONTACT.
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nearly identical to the existing
requirements for the importation of beef;
hence we are proposing to revise § 94.22
to authorize the importation of both beef
and ovine meat from Uruguay into the
United States.

Mitigation Measures for the Importation
of Ovine Meat From Uruguay

There are several risk factors
associated with the importation of ovine
meat from Uruguay. We discuss our
proposed mitigation measures for these
risk factors in the following paragraphs.

Uruguayan Origin of Ovine Meat;
Restrictions on Contact With Meat of a
Different Region of Origin

Currently, paragraph (a) of § 94.22
requires that beef from Uruguay must
come from bovines that have been born,
raised, and slaughtered in Uruguay.
Likewise, paragraph (h) of § 94.22
currently requires that beef from
Uruguay not have been in contact with
meat from regions other than those
listed in § 94.1(a)(2), which lists regions
declared to be free of both rinderpest
and FMD. We would subject ovine meat
from Uruguay to these same
requirements. As documented in our
assessment, Brazil and Argentina,
countries that border Uruguay, both
experienced outbreaks of FMD as
recently as 2006, and FMD is under
control, but endemic, in the region of
South America surrounding Uruguay.

FMD Status of Uruguay

Currently, paragraph (b) of § 94.22
requires that FMD not have been
diagnosed in Uruguay within the
previous 12 months before beef from
Uruguay is exported to the United
States. We would amend the paragraph
so that it would state that, if FMD is
detected anywhere in Uruguay, the
export of beef and ovine meat from all
of Uruguay to the United States is
prohibited until at least 12 months have
elapsed since the depopulation,
cleaning, and disinfection of the last
infected premises. The current
provision could be construed to state
that the 12 month prohibition begins
following diagnosis of the last affected
animal during an outbreak, while
eradication, cleaning, and disinfection
efforts are still ongoing. This is not the
case; it is APHIS’ policy that the 12
month prohibition begins only after all
“stamping out” efforts cease.

Premises of Origin

Paragraph (c) of § 94.22 currently
requires that beef from Uruguay
exported to the United States come from
bovines that originated from premises
where FMD has not been present during

the lifetime of any bovines slaughtered
for the export of beef to the United
States. We would modify paragraph (c)
so that it would pertain to both bovines
and sheep. This measure is necessary
because sheep that have been exposed
to FMD on their premises of origin pose
an unacceptably high risk of spreading
the disease.

Movement From the Premises of Origin

Paragraph (d) of § 94.22 currently
requires that beef from Uruguay come
from bovines that were moved directly
from the premises of origin to the
slaughtering establishment without any
contact with other animals. We would
also subject ovine meat from Uruguay to
this requirement, which addresses the
risk of cattle or sheep coming into
contact with or commingling during
transit to slaughter with animals from
regions in which FMD is known to exist,
or that have not been evaluated by
APHIS with regard to their FMD status.

Ante- and Post-Mortem Inspections

Paragraph (e) of § 94.22 currently
requires that beef from Uruguay come
from bovines that received ante- and
post-mortem veterinary inspections,
paying particular attention to the head
and feet, at the slaughtering
establishment, with no evidence found
of vesicular disease. Because FMD has
a short incubation period, if animals
were infected with FMD at a premises
of origin, it is likely that lesions would
be visible in at least a few of those
animals at the slaughtering
establishment prior to slaughter.
Similarly, post-mortem inspection of
carcasses would be likely to identify any
lesions and vesicles in animals infected
with FMD. Since the lesions associated
with FMD occur primarily on the feet
and in the mouth, particular attention
must be paid to the head and feet during
these inspections. Because ante- and
post-mortem inspections are effective in
reducing disease risk, we are proposing
to also require ante- and post-mortem
inspections for sheep slaughtered for the
export of fresh (chilled or frozen) ovine
meat from Uruguay to the United States.

Restrictions on Certain Ovine Parts

Paragraph (f) of § 94.22 currently
requires that beef from Uruguay consist
only of bovine parts that are, by
standard practice, part of the animal’s
carcass that is placed in a chiller for
maturation after slaughter. Accordingly,
the paragraph prohibits the importation
of all parts of bovine heads, feet, hump,
hooves, or internal organs.

We would apply this requirement to
ovine meat from Uruguay, and would
therefore authorize the importation into

the United States only of ovine parts
that are, by standard practice, part of the
animal’s carcass that is placed in a
chiller for maturation after slaughter. As
a result, we would continue to prohibit
the importation of ovine heads, feet,
hooves, and internal organs into the
United States; sheep have no humps.

While portions of a sheep’s head, feet,
hooves, and internal organs may reach
the necessary pH level to inactivate the
FMD virus during the required
maturation process (see the section
below titled “Maturation Process”),
these items can contain lymph tissue,
depot fat, and blood clots that may
potentially harbor active FMD virus,
even after that process; hence the need
for this requirement.

Bone, Blood Clots, and Lymphoid Tissue

Paragraph (g) of § 94.22 currently
requires all bone and visually
identifiable blood clots and lymphoid
tissue to be removed from beef from
Uruguay prior to export to the United
States. We would subject ovine meat
from Uruguay to this same requirement.

The removal of bones and visually
identifiable blood clots is necessary
because any FMD virus these parts
might potentially harbor may not be
inactivated by the maturation process
described later in this document.
Although we consider the removal of
these parts to be necessary, we
recognize that meat may contain small
portions of blood clots or lymphoid
tissue that are not visually identifiable
as such. Because such small parts are
unlikely to harbor any FMD virus that
is not inactivated by the maturation
process, and because we recognize that
it would be difficult, if not impossible,
to remove parts of blood clots or
lymphoid tissue that are not
recognizable as such, we have specified
that all visually identifiable blood clots
and lymphoid tissue would have to be
removed.

Maturation Process

Paragraph (i) of § 94.22 currently
requires that beef from Uruguay come
from bovine carcasses that were allowed
to maturate at 40 to 50 °F (4 to 10 °C)
for a minimum of 36 hours after
slaughter and that reached a pH of 5.8
or less in the loin muscle at the end of
the maturation period. It further states
that measurement of the pH must be
taken at the middle of both longissimus
dorsi muscles. Finally, it provides that
any carcass in which the pH does not
reach 5.8 or less may be allowed to
maturate an additional 24 hours and be
retested, and states that, if the carcass
still has not reached a pH of 5.8 or less
after 60 hours, the meat from the carcass
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may not be exported to the United
States. These requirements are based on
the fact that the FMD virus in meat is
inactivated by acidification, which
occurs naturally during maturation. An
acid environment of a pH of 5.8 or less
destroys the virus quickly. Accordingly,
we would subject ovine meat from
Uruguay to these same requirements.

APHIS Inspection of Slaughtering
Establishments

Paragraph (j) of § 94.22 currently
requires that an authorized veterinary
official of the Government of Uruguay
certify on the foreign meat inspection
certificate that the conditions for
importation of the beef have been met.
Similarly, paragraph (k) currently
requires that the establishment in which
the bovines are slaughtered allow
periodic APHIS inspection of their
facilities, records, and operations. We
would subject ovine meat from Uruguay
to these requirements. We believe that,
in the great majority of cases,
certification by an authorized veterinary
official of Uruguay will be sufficient
verification that the ovine meat has met
the conditions for importation into the
United States. However, because of the
possibility of occasional differing
interpretations of the regulations, we
consider it advisable to have provisions
within the regulations enabling APHIS
representatives to have access to
slaughtering establishments for periodic
inspections.

Finally, we note that, in addition to
the above provisions, any ovine meat
imported from Uruguay would have to
meet the additional certification
requirements under § 94.11(c). That
paragraph prohibits the export-approved
slaughter establishment from receiving
FMD-susceptible animals or animal
products that originated, transported, or
commingled with animals or animal
products from regions that APHIS does
not consider as FMD-free.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

We are proposing to amend the
regulations governing the importation of
certain animals, meat, and other animal
products by allowing, under certain
conditions, the importation of fresh
(chilled or frozen) ovine meat from
Uruguay. Based on the evidence in a
recent risk assessment, we believe that
fresh (chilled or frozen) ovine meat can
be safely imported from Uruguay
provided certain conditions are met.

We have prepared an economic
analysis for this proposed rule. The
analysis, which considers the number of
and type of entities that are likely to be
affected by this action and the potential
economic effects on those entities,
provides the basis for the
Administrator’s determination that this
action would not have a significant
impact on a substantial number of small
entities. The economic analysis may be
viewed on the Regulations.gov Web site
(see ADDRESSES above for instructions
for accessing Regulations.gov). Copies of
the economic analysis are also available
from the person listed under FOR
FURTHER INFORMATION CONTACT.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) No retroactive effect will be
given to this rule and (2) administrative
proceedings will not be required before
parties may file suit in court challenging
this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS—-2008-0085.
Please send a copy of your comments to:
(1) Docket No. APHIS—2008-0085,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

We are proposing to amend the
regulations governing the importation of
certain animals, meat, and other animal
products to allow, under certain
conditions, the importation of fresh
(chilled or frozen) ovine meat from
Uruguay. This action would provide for
the importation of ovine meat from
Uruguay into the United States, while
continuing to protect the United States
against the introduction of foot-and-
mouth disease. Under the proposed
regulations, APHIS would collect
information, provided by an authorized
certifying official of the Government of

Uruguay, certifying that specific
conditions for importation have been
met.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 1.6 hours per
response.

Respondents: Animal health officials
of the government of Uruguay.

Estimated annual number of
respondents: 5.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 5.

Estimated total annual burden on
respondents: 8 hours. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.
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National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with allowing the
importation of ovine meat from Uruguay
into the United States, we have
prepared an environmental assessment.
The environmental assessment was
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment may
be viewed on the Internet on the
Regulations.gov Web site and is
available for public inspection in our
reading room. (Instructions for accessing
Regulations.gov and information on the
location and hours of the reading room
are provided under the heading
ADDRESSES at the beginning of this
proposed rule.) In addition, copies may
be obtained by calling or writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are proposing to
amend 9 CFR Part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, EXOTIC
NEWCASTLE DISEASE, AFRICAN
SWINE FEVER, CLASSICAL SWINE
FEVER, SWINE VESICULAR DISEASE,
AND BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.4.

2. Section 94.1 is amended by revising
paragraph (b)(4) and the introductory
text of paragraph (d) to read as follows:

§94.1 Regions where rinderpest or foot-
and-mouth disease exists; importations
prohibited.
* * * * *

(b) * *x %

(4) Except as provided in §94.22 for
fresh (chilled or frozen) beef and ovine

meat from Uruguay.
* * * * *

(d) Except as otherwise provided in
this part, fresh (chilled or frozen) meat
of ruminants or swine raised and
slaughtered in a region free of foot-and-
mouth disease and rinderpest, as
designated in paragraph (a)(2) of this
section, and fresh (chilled or frozen)
beef and ovine meat exported from
Uruguay in accordance with §94.22,
which during shipment to the United
States enters a port or otherwise transits
a region where rinderpest or foot-and-
mouth disease exists, may be imported
provided that all of the following

conditions are met:
* * * * *

3. Section 94.22 is revised to read as
follows:

§94.22 Restrictions on importation of beef
and ovine meat from Uruguay.

Notwithstanding any other provisions
of this part, fresh (chilled or frozen) beef
and ovine meat from Uruguay may be
exported to the United States under the
following conditions:

(a) The meat is beef and ovine meat
from animals that have been born,
raised, and slaughtered in Uruguay.

(b) If foot-and-mouth disease is
detected anywhere in Uruguay, the
export of beef and ovine meat from all
of Uruguay to the United States is
prohibited until at least 12 months have
elapsed since the depopulation,
cleaning, and disinfection of the last
infected premises.

(c) The meat comes from bovines and
sheep that originate from premises
where foot-and-mouth disease has not
been present during the lifetime of any
bovines and sheep slaughtered for the
export of beef and ovine meat to the
United States.

(d) The meat comes from bovines and
sheep that were moved directly from the
premises of origin to the slaughtering
establishment without any contact with
other animals.

(e) The meat comes from bovines and
sheep that received ante-mortem and
post-mortem veterinary inspections,
paying particular attention to the head
and feet, at the slaughtering
establishment, with no evidence found
of vesicular disease.

(f) The meat consists only of bovine
parts and ovine parts that are, by
standard practice, part of the animal’s
carcass that is placed in a chiller for
maturation after slaughter. The bovine
and ovine parts that may not be
imported include all parts of the head,
feet, hump, hooves, and internal organs.

(g) All bone and visually identifiable
blood clots and lymphoid tissue have
been removed from the meat.

(h) The meat has not been in contact
with meat from regions other than those
listed in § 94.1(a)(2).

(i) The meat comes from carcasses
that were allowed to maturate at 40 to
50 °F (4 to 10 °C) for a minimum of 36
hours after slaughter and that reached a
pH of 5.8 or less in the loin muscle at
the end of the maturation period.
Measurements for pH must be taken at
the middle of both longissimus dorsi
muscles. Any carcass in which the pH
does not reach 5.8 or less may be
allowed to maturate an additional 24
hours and be retested, and, if the carcass
still has not reached a pH of 5.8 or less
after 60 hours, the meat from the carcass
may not be exported to the United
States.

(j) An authorized veterinary official of
the Government of Uruguay certifies on
the foreign meat inspection certificate
that the above conditions have been
met.

(k) The establishment in which the
bovines and sheep are slaughtered
allows periodic on-site evaluation and
subsequent inspection of its facilities,
records, and operations by an APHIS
representative.

Done in Washington, DG, this 18th day of
February 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-4138 Filed 2-23-11; 8:45 am]|
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 52
[NRC—2010-0131]
RIN 3150-AI81

AP1000 Design Certification
Amendment

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or Commission)
proposes to amend its regulations to
certify an amendment to the AP1000
standard plant design. The purpose of
the amendment is to replace the
combined license (COL) information
items and design acceptance criteria
(DAC) with specific design information,
address the effects of the impact of a
large commercial aircraft, incorporate
design improvements, and increase
standardization of the design. Upon
NRC rulemaking approval of its
amendment to the AP1000 design, an
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applicant seeking an NRC license to
construct and operate a nuclear power
reactor using the AP1000 design need
not demonstrate in its application the
safety of the certified design. The
applicant for this amendment to the
AP1000 certified design is
Westinghouse Electric Company, LLC
(Westinghouse). The public is invited to
submit comments on this proposed
design certification rule (DCR), the
revised generic design control document
(DCD) that would be incorporated by
reference into the DCR, and the
environmental assessment (EA) for this
amendment to the AP1000 design.
DATES: Submit comments on the DCR,
the revised DCD and/or the EA for this
amendment by May 10, 2011. Submit
comments specific to the information
collections aspects of this rule by March
28, 2011. Comments received after the
above dates will be considered if it is
practical to do so, but assurance of
consideration of comments received
after these dates cannot be given.
ADDRESSES: Please include Docket ID
NRC-2010-0131 in the subject line of
your comments. For instructions on
submitting comments and accessing
documents related to this action, see
Section I, “Submitting Comments and
Accessing Information” in the
SUPPLEMENTARY INFORMATION section of
this document. You may submit
comments by any one of the following
methods.

Federal rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2010-0131. Address questions
about NRC dockets to Carol Gallagher,
telephone: 301-492-3668; e-mail:
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852 between 7:30 a.m. and 4:15 p.m.
during Federal workdays (telephone:
301-415-1677).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

FOR FURTHER INFORMATION CONTACT:
Serita Sanders, Office of New Reactors,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001; telephone:
301-415-2956; e-mail:
serita.sanders@nrc.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Submitting Comments and Accessing
Information
II. Background
III. Discussion
A. Technical Evaluation of Westinghouse
Amendment to the AP1000 Design
B. Changes to Appendix D
IV. Section-by-Section Analysis
A. Introduction (Section I)
B. Scope and Contents (Section III)
C. Additional Requirements and
Restrictions (Section IV)
D. Applicable Regulations (Section V)
E. Issue Resolution (Section VI)
F. Processes for Changes and Departures
(Section VIII)
G. Records and Reporting (Section X)
V. Agreement State Compatibility
VI. Availability of Documents
VIIL Procedures for Access to Sensitive
Unclassified Non-Safeguards Information
(Including Proprietary Information) and
Safeguards Information for Preparation
of Comments on the Proposed
Amendment to the AP1000 Design
Certification
VIII Plain Language
IX. Voluntary Consensus Standards
X. Finding of No Significant Environmental
Impact: Availability
XI. Paperwork Reduction Act Statement
XII. Regulatory Analysis
XIIL. Regulatory Flexibility Certification
XIV. Backfitting

I. Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and, therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this document
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Room O1—
F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland
20852.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available

electronically at the NRC’s Electronic
Reading Room at http://www.nre.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
301-415-4737, or by e-mail to
PDR.Resource@nrc.gov.

Federal Rulemaking Web Site: Public
comments and supporting materials
related to this proposed rule can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2010—
0131.

Documents that are not publicly
available because they are considered to
be either SUNSI (including SUNSI
constituting proprietary information
(PI)) or SGI may be available to
interested persons who may wish to
comment on the proposed design
certification amendment. Interested
persons shall follow the procedures
described in the Supplementary
Information section of this document,
Section VII, “Procedures for Access to
Sensitive Unclassified Non-Safeguards
Information and Safeguards Information
for Preparation of Comments on the
Proposed Amendment to the AP1000
Design Certification.”

II. Background

Title 10 of the Code of Federal
Regulations (10 CFR), part 52, “Licenses,
Certifications, and Approvals for
Nuclear Power Plants,” subpart B,
presents the process for obtaining
standard design certifications. Section
52.63, “Finality of standard design
certifications,” provides criteria for
determining when the Commission may
amend the certification information for
a previously certified standard design in
response to a request for amendment
from any person.

During its initial certification of the
AP1000 design, the NRC issued a final
safety evaluation report (FSER) for the
AP1000 as NUREG—-1793, “Final Safety
Evaluation Report Related to
Certification of the AP1000 Standard
Design,” in September 2004. From
March 2006 through May 2007, NuStart
Energy Development, LLC (NuStart) 1
and Westinghouse provided the NRC
with a number of technical reports (TRs)
for pre-application review in an effort
to: (1) Close specific, generically

1 The NuStart member companies are:
Constellation Generation Group, LLC, Duke Energy
Corporation, EDF-International North America, Inc.,
Entergy Nuclear, Inc., Exelon Generation Company,
LLGC, Florida Power and Light Company, Progress
Energy, and Southern Company Services, Inc.
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applicable COL information items
(information to be supplied by COL
applicants/holders) in the AP1000
certified standard design; (2) identify
standard design changes resulting from
the AP1000 detailed design efforts; and
(3) provide specific standard design
information in areas or for topics where
the AP1000 DCD was focused on the
design process and acceptance criteria.
TRs typically addressed a topical area
(e.g., redesign of a component, structure
or process) and included the technical
details of a proposed change, design
standards, analyses and justifications as
needed, proposed changes to the DCD,
and Westinghouse’s assessment of the
applicable regulatory criteria (e.g. the
assessment of the criteria in 10 CFR part
52, Appendix D, Section VIII, “Processes
for Changes and Departures”). The NRC
identified issues associated with the
TRs and engaged Westinghouse in
requests for additional information and
meetings during the pre-application
phase to resolve them.

On May 26, 2007, Westinghouse
submitted Revision 16 (ADAMS
Accession No. ML071580939) of its
application via transmittal letter
(ADAMS Accession No. ML071580757)
to amend the AP1000 design
certification. This application was
supplemented by letters dated October
26, November 2, and December 12,
2007, and January 11 and January 14,
2008. The application noted, in part:

(1) Generic amendments to the design
certification, including additional design
information to resolve DAC and design-
related COL information items, as well as
design information to make corrections and
changes, would result in further
standardization and improved licensing
efficiency for the multiple COL applications
referencing the AP1000 DCR that were
planned for submittal in late 2007 and early
2008.

(2) Westinghouse, in conjunction with
NuStart, has been preparing TRs since late
2005. These TRs were developed with input,
review, comment, and other technical
oversight provided by NuStart members,
including the prospective AP1000 COL
applicants. Submittal of these TRs to the NRC
was initiated in March 2006. The TRs contain
discussion of the technical changes and
supplemental information that is used to
support the detailed information contained
in the DCD.

In Attachment 2 to the May 26, 2007,
application, Westinghouse identified
the criteria of 10 CFR 52.63(a)(1) that
apply to the changes described in each
TR and associated COL information
items, if applicable.

On January 18, 2008, the NRC notified
Westinghouse that it accepted the May
26, 2007, application, as supplemented,
for docketing (Docket No. 52—-006) and

published a notice of acceptance
(ADAMS Accession No. ML073600743)
in the Federal Register (73 FR 4926,
January 28, 2008). On September 22,
2008, Westinghouse submitted Revision
17 to the AP1000 DCD. Revision 17
contains changes to the DCD that have
been previously accepted by the NRC in
the course of its review of Revision 16
of the DCD. In addition, Revision 17
proposes changes to DAC in the areas of
piping design (Chapter 3),
instrumentation and control (I&C)
systems (Chapter 7) and human factors
engineering (HFE) (Chapter 18).
Revision 17 also includes a number of
design changes not previously discussed
with the NRC.

The NRC issued guidance on the
finalization of design changes in Interim
Staff Guidance (ISG) DC/COL-ISG-011,
“Finalizing Licensing-basis
Information,” (ADAMS Accession No.
ML.092890623), which describes various
categories of design changes that should
not be deferred and those that should be
included in the DCR.

By letter dated January 20, 2010,
Westinghouse submitted a list of design
change packages that would be included
in Revision 18 of the AP1000 DCD
(ADAMS Accession No. ML.100250888).
A number of subsequent submittals
were made by Westinghouse to narrow
the focus to those design changes to the
categories of changes that should not be
deferred, as recommended by DC/COL—
ISG-011.

Revision 18 to the AP1000 DCD
(ADAMS Accession No. ML.103480572)
was submitted on December 1, 2010,
and contains both proposed changes
previously described in the design
change packages and changes already
accepted by the NRC in the review
process of Revision 17 to the AP1000
DCD. In the course of the review of both
design change packages, the NRC
determined that DCD changes were
needed. In response to NRC questions,
Westinghouse proposed such changes.
Once the NRC was satisfied with these
DCD markups, they were documented in
the safety evaluation report (SER) as
confirmatory items (CIs). The CIs were
first identified during the NRC’s review
of Revision 17 of the AP1000 DCD. With
the review of Revision 18, the NRC will
confirm that Westinghouse has made
those changes to the DCD accepted by
the NRC that were not addressed in
Revision 17 to the AP1000 DCD. The
use of CIs is restricted to cases where
the NRC has reviewed and approved
specific design control document
proposals. For the final rule, the NRC
will complete the review of the CIs and
prepare a FSER reflecting that action.
The ClIs are closed based upon an

acceptable comparison between the
revised DCD text and the text required
by the CI. No technical review of
Revision 18 by the NRC is necessary,
because only ClIs and design changes
pursuant to DC/COL-ISG-011
previously accepted by the NRC are
contained in Revision 18 to the DCD.

In order to simplify the NRC’s review
of the design change documentation,
and to simplify subsequent review by
the NRC’s Advisory Committee on
Reactor Safeguards (ACRS), the design
changes pursuant to DC/COL-ISG-011
are reviewed in a separate chapter
(Chapter 23) of the FSER. This chapter
indicates which areas of the DCD are
affected by each design change and the
letters from Westinghouse that
submitted them. In some cases, NRC’s
review of the design changes reviewed
in Chapter 23 may be incorporated into
the chapters of the FSER where this
material would normally be addressed
because of the relationship between
individual design changes and the
review of prior DCD changes from
Revisions 16 and 17 of the DCD.

The Westinghouse Revision 18 letter
includes an enclosure providing a cross-
reference to the DCD changes and the
applicable 10 CFR 52.63(a)(1) criteria.
Revision 17 provides a similar cross-
reference in the September 22, 2008,
Westinghouse letter for those changes
associated with the revised DCD.
Revision 16 on the other hand, uses TRs
to identify the DCD changes and lists
the corresponding applicable 10 CFR
52.63(a)(1) criteria via Westinghouse
memorandum, dated May 26, 2007
(Table 1).

As of the date of this document, the
application for amendment of the
AP1000 design certification has been
referenced in the following COL
applications:

Vogtle, Units 3 and 4, Docket No.
05200025/6, 73 FR 33118;

Bellefonte Nuclear Station, Units 3
and 4, Docket Nos. 05200014/5, 73 FR
4923,

Levy County, Units 1 and 2, Docket
Nos. 05200029/30, 73 FR 60726;

Shearon Harris, Units 2 and 3, Docket
Nos. 05200022/3, 73 FR 21995;

Turkey Point, Units 6 and 7, Docket
Nos. 05200040/1, 74 FR 51621;

Virgil C. Summer, Units 2 and 3,
Docket Nos. 05200027/8, 73 FR 45793;

William States Lee III, Units 1 and 2,
Docket Nos. 05200018/9, 73 FR 11156.

III1. Discussion

A. Technical Evaluation of
Westinghouse Amendment to the
AP1000 Design

Westinghouse’s request to amend the
AP1000 design contained several classes
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of changes. Each class is discussed
below:

Editorial Changes

Westinghouse requested changes to
the AP1000 DCD to correct spelling,
punctuation, grammar, designations,
and references. None of these changes is
intended to make any substantive
changes to the certified design, and
NUREG-1793, “Final Safety Evaluation
Report Related to Certification of the
AP1000 Standard Design,” Supplement
2 (SER) does not address these changes.

Changes To Address Consistency and
Uniformity

Westinghouse requested changes to
the AP1000 DCD to achieve consistency
and uniformity in the description of the
certified design throughout the DCD.
For example, a change to the type of
reactor coolant pump (RCP) motor is
evaluated in Chapter 5 of the SER on the
application for the AP1000 amendment;
Westinghouse requested that wherever
this RCP motor is described in the DCD,
the new description of the changed
motor be used. The NRC reviewed the
proposed change (to be used
consistently throughout the DCD) to
ensure that the proposed changes
needed for uniformity and consistency
are technically acceptable and do not
adversely affect the previously approved
design description. The NRC’s bases for
approval of these changes are set forth
in the SER for the AP1000 amendment.

Substantive Technical Changes to the
AP1000 Design (Other Than Those
Needed for Compliance With the AIA
Rule)

Among the many technical changes
that are proposed by Westinghouse for
inclusion in Revision 18 of the AP1000
DCD, the NRC selected 15 substantive
changes for specific discussion in this
proposed rule document, based on their
safety significance:

¢ Removal of Human Factors
Engineering (HFE) Design Acceptance
Criteria (DAC) from the DCD

¢ Change to Instrumentation and
Control (I&C) DAC and Inspection, Test,
Analysis, and Acceptance Criteria
(ITAAQ)

e Minimization of Contamination

¢ Extension of Seismic Spectra to Soil
Sites and Changes to Stability and
Uniformity of Subsurface Materials and
Foundations

e Long-Term Gooling

¢ Control Room Emergency
Habitability System

e Changes to the Component Cooling
Water System (CCWS)

e Changes to I&C Systems

e Changes to the Passive Core Cooling
System (PCCS)—Gas Intrusion

¢ Integrated Head Package (IHP)—Use
of the QuickLoc Mechanism

¢ Reactor Coolant Pump Design

e Reactor Pressure Vessel (RPV)
Support System

e Spent Fuel Pool (SFP) Decay Heat
Analysis and Associated Design
Changes

¢ Spent Fuel Rack Design and
Criticality Analysis

e Vacuum Relief System

The NRC evaluated each of the
proposed changes and concluded that
they are acceptable. The NRC’s bases for
approval of these changes are set forth
in the SER for the AP1000 amendment.
Further information about how each of
these changes is provided in Section
X1V, “Backfitting,” of this document.

Changes To Address Compliance With
the AIA Rule

Westinghouse requested changes to
the AP1000 design in order to comply
with the requirements of the AIA rule,
10 CFR 50.150. The NRC confirmed that
Westinghouse has adequately described
key AIA design features and functional
capabilities in accordance with the ATA
rule and conducted an assessment
reasonably formulated to identify design
features and functional capabilities to
show, with reduced use of operator
action, that the facility can withstand
the effects of an aircraft impact. In
addition, the NRC determined that there
will be no adverse impacts from
complying with the requirements for
consideration of aircraft impacts on
conclusions reached by the NRC in its
review of the original U.S. AP1000
design certification. The NRC’s bases for
approval of these changes are set forth
in the SER for the AP1000 amendment.
As a result of these changes, the AP1000
design will achieve the Commission’s
objectives of enhanced public health
and safety and enhanced common
defense and security through
improvement of the facility’s inherent
robustness to the impact of a large
commercial aircraft at the design stage.

B. Changes to Appendix D
1. Scope and Contents (Section III)

The purpose of Section III is to
describe and define the scope and
contents of this design certification and
to present how documentation
discrepancies or inconsistencies are to
be resolved. Paragraph A is the required
statement of the Office of the Federal
Register (OFR) for approval of the
incorporation by reference of Tier 1,
Tier 2, and the generic technical
specifications (TSs) into this appendix.
The NRC is proposing to update the
revision number of the DCD that would

be incorporated by reference to the
revision Westinghouse provided to the
NRC in its application for amendment to
this DCR.

The legal effect of incorporation by
reference is that the incorporated
material has the same legal status as if
it were published in the Code of Federal
Regulations. This material, like any
other properly issued regulation, has the
force and effect of law. The AP1000
DCD was prepared to meet the technical
information contents of application
requirements for design certifications
under 10 CFR 52.47(a) and the
requirements of the OFR for
incorporation by reference under 10
CFR part 51. One requirement of the
OFR for incorporation by reference is
that the applicant for the design
certification (or amendment to the
design certification) makes the generic
DCD available upon request after the
final rule becomes effective. Therefore,
paragraph A would identify a
Westinghouse representative to be
contacted to obtain a copy of the
AP1000 DCD. The NRC is proposing to
update the Westinghouse
representative’s contact information in
this DCR.

The AP1000 DCD is electronically
accessible under ADAMS Accession No.
ML103480572, at the OFR, and at
http://www.regulations.gov by searching
under Docket ID NRC-2010-0131.
Copies of the generic DCD would also be
available at the NRC’s PDR. Questions
concerning the accuracy of information
in an application that references this
appendix will be resolved by checking
the master copy of the generic DCD in
ADAMS. If the design certification
amendment applicant makes a generic
change (through NRC rulemaking) to the
DCD under 10 CFR 52.63 and the
change process provided in Section VIII,
then at the completion of the
rulemaking the NRC would request
approval of the Director, OFR, for the
revised master DCD. The NRC would
require that the design certification
amendment applicant maintain an up-
to-date copy of the master DCD under
paragraph A.1 in Section X and that it
include any generic changes made.

The NRC is also proposing a change
to paragraph D. Paragraph D establishes
the generic DCD as the controlling
document in the event of an
inconsistency between the DCD and the
design certification application or the
FSER for the certified standard design.
The proposed revision would renumber
paragraph D as paragraph D.1, clarify
this requirement as applying to the
initial design certification, and add a
similar paragraph D.2 to indicate that
this is also the case for an inconsistency
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between the generic DCD and the
amendment application and the NRC’s
associated FSER for the amendment.

2. Additional Requirements and
Restrictions (Section IV)

Section IV presents additional
requirements and restrictions imposed
upon an applicant who references
Appendix D to 10 CFR part 52.
Paragraph A presents the information
requirements for these applicants.
Paragraph A.3 currently requires the
applicant to include, not simply
reference, the PI and SGI referenced in
the AP1000 DCD, or its equivalent, to
ensure that the applicant has actual
notice of these requirements. The NRC
is proposing to revise paragraph A.3 to
indicate that a COL applicant must
include, in the plant-specific DCD, the
SUNSI (including PI) and SGI
referenced in the AP1000 DCD. This
revision would address a wider class of
information (SUNSI) to be included in
the plant-specific DCD, rather than
limiting the required information to PI.
The requirement to include SGI in the
plant-specific DCD would not change.

The NRC is also proposing to add a
new paragraph A.4 to indicate
requirements that must be met in cases
where the COL applicant is not using
the entity that was the original applicant
for the design certification (or
amendment) to supply the design for the
applicant’s use. Proposed paragraph A.4
would require that a COL applicant
referencing Appendix D to 10 CFR part
52 include, as part of its application, a
demonstration that an entity other than
Westinghouse is qualified to supply the
AP1000 certified design unless
Westinghouse supplies the design for
the applicant’s use. In cases where a
COL applicant is not using
Westinghouse to supply the AP1000
certified design, this information is
necessary to support any NRC finding
under 10 CFR 52.73(a) that the entity is
qualified to supply the certified design.

3. Applicable Regulations (Section V)

The purpose of Section V is to specify
the regulations applicable and in effect
when the design certification is
approved (i.e., as of the date specified
in paragraph A, which will be the date
that the proposed revisions to Appendix
D are approved by the Commission and
the final rule is signed by the Secretary
of the Commission). The NRC is
proposing to redesignate paragraph A as
paragraph A.1 to indicate that this
paragraph applies to that portion of the
design that was certified under the
initial design certification. The NRC is
further proposing to add new paragraph
A.2, similar to that of paragraph A.1, to

indicate the regulations that would
apply to that portion of the design
within the scope of this amendment, as
would be approved by the Commission
and signed by the Secretary of the
Commission.

4. Issue Resolution (Section VI)

The purpose of Section VI is to
identify the scope of issues that were
resolved by the Commission in the
original certification rulemaking, and,
therefore, are “matters resolved” within
the meaning and intent of 10 CFR
52.63(a)(5). Paragraph B presents the
scope of issues that may not be
challenged as a matter of right in
subsequent proceedings and describes
the categories of information for which
there is issue resolution. Paragraph B.1
provides that all nuclear safety issues
arising from the Atomic Energy Act of
1954 (the Act), as amended, that are
associated with the information in the
NRC'’s final safety evaluation report
related to certification of the AP1000
standard design (ADAMS Accession No.
ML103260072) and the Tier 1 and Tier
2 information and the rulemaking
record for Appendix D to 10 CFR part
52, are resolved within the meaning of
10 CFR 52.63(a)(5). These issues include
the information referenced in the DCD
that are requirements (i.e., “secondary
references”), as well as all issues arising
from PI and SGI, which are intended to
be requirements. Paragraph B.2 provides
for issue preclusion of PI and SGI

The NRC is proposing to revise
paragraph B.1 to extend issue resolution
to the information contained in the
NRC’s FSER (Supplement No. 2) and the
rulemaking record for this amendment.
In addition, the NRC is proposing to
revise paragraph B.2 to extend issue
resolution to the broader category of
SUNSI including PI, referenced in the
generic DCD.

The NRC is also proposing to revise
paragraph B.7, which identifies as
resolved all environmental issues
concerning severe accident mitigation
design alternatives (SAMDA) arising
under the National Environmental
Policy Act of 1969 (NEPA) associated
with the information in the NRC’s final
EA for the AP1000 design and
Appendix 1B of the generic DCD
(Revision 15) for plants referencing
Appendix D to 10 CFR part 52 whose
site parameters are within those
specified in the SAMDA evaluation. The
NRC is proposing to revise this
paragraph to identify as also resolved all
environmental issues concerning
SAMDA associated with the information
in the NRC'’s final EA for this
amendment and Appendix 1B of
Revision 18 of the generic DCD for

plants referencing Appendix D to 10
CFR part 52 whose site parameters are
within those specified in the SAMDA
evaluation.

Finally, the NRC is proposing to
revise paragraph E, which provides the
procedure for an interested member of
the public to obtain access to SUNSI
(including PI) and SGI for the AP1000
design in order to request and
participate in proceedings, as identified
in paragraph B, involving licenses and
applications that reference Appendix D
to 10 CFR part 52. The NRC is proposing
to replace the current information in
this paragraph with a statement that the
NRC will specify at an appropriate time
the procedure for interested persons to
review SGI or SUNSI (including PI) for
the purpose of participating in the
hearing required by 10 CFR 52.85, the
hearing provided under 10 CFR 52.103,
or in any other proceeding relating to
Appendix D to 10 CFR part 52 in which
interested persons have a right to
request an adjudicatory hearing. The
NRC expects to follow its current
practice of establishing the procedures
by order when the notice of hearing is
published in the Federal Register. (See,
e.g., Florida Power and Light Co,
Combined License Application for the
Turkey Point Units 6 and 7, Notice of
Hearing, Opportunity To Petition for
Leave To Intervene and Associated
Order Imposing Procedures for Access
to Sensitive Unclassified Non-
Safeguards Information and Safeguards
Information for Contention Preparation
(75 FR 34777; June 18, 2010); Notice of
Receipt of Application for License;
Notice of Consideration of Issuance of
License; Notice of Hearing and
Commission Order and Order Imposing
Procedures for Access to Sensitive
Unclassified Non-Safeguards
Information and Safeguards Information
for Contention Preparation; In the
Matter of AREVA Enrichment Services,
LLC (Eagle Rock Enrichment Facility)
(74 FR 38052; July 30, 2009).

In the four currently approved design
certifications (10 CFR part 52,
Appendices A through D), paragraph E
presents specific directions on how to
obtain access to PI and SGI on the
design certification in connection with
a license application proceeding
referencing that DCR. The NRC is
proposing this change because these
provisions were developed before the
terrorist events of September 11, 2001.
After September 11, 2001, Congress
changed the statutory requirements
governing access to SGI, and the NRC
revised its rules, procedures, and
practices governing control and access
to SUNSI and SGI. The NRC now
believes that generic direction on
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obtaining access to SUNSI and SGI is no
longer appropriate for newly approved
DCRs. Accordingly, the specific
requirements governing access to SUNSI
and SGI contained in paragraph E of the
four currently approved DCRs should
not be included in the DCR for the
AP1000. Instead, the NRC should
specify the procedures to be used for
obtaining access at an appropriate time
in the COL proceeding referencing the
AP1000 DCR. The NRC intends to
include the new rule language in any
future amendments or renewals of the
currently existing DCRs, as well as in
new (i.e., initial) DCRs. However, the
NRC is not planning to initiate
rulemaking to change paragraph E of the
existing DCRs, to minimize unnecessary
resource expenditures by both the
original DCR applicant and the NRC.

5. Processes for Changes and Departures
(Section VIII)

The purpose of Section VIII is to
present the processes for generic
changes to, or plant-specific departures
(including exemptions) from, the DCD.
The Commission adopted this restrictive
change process to achieve a more stable
licensing process for applicants and
licensees that reference this DCR. The
change processes for the three different
categories of Tier 2 information, namely,
Tier 2, Tier 2*, and Tier 2* with a time
of expiration, are presented in
paragraph B.

Departures from Tier 2 that a licensee
may make without prior NRC approval
are addressed under paragraph B.5
(similar to the process in 10 CFR 50.59).
The NRC is proposing changes to
Section VIII to address the change
control process specific to departures
from the information required by 10
CFR 52.47(a)(28) to address the NRC’s
AIA requirements in 10 CFR 50.150.
Specifically, the NRC is proposing to
revise paragraph B.5.b to indicate that
the criteria in this paragraph for
determining if a proposed departure
from Tier 2 requires a license
amendment do not apply to a proposed
departure affecting information required
by 10 CFR 52.47(a)(28) to address 10
CFR 50.150. In addition, the NRC is
proposing to redesignate paragraphs
B.5.d, B.5.e, and B.5.f as paragraphs
B.5.e, B.5.f, and B.5.g, respectively, and
to add a new paragraph B.5.d. Proposed
paragraph B.5.d would require an
applicant or licensee who proposed to
depart from the information required by
10 CFR 52.47(a)(28) to be included in
the final safety analysis report (FSAR)
for the standard design certification to
consider the effect of the changed
feature or capability on the original
assessment required by 10 CFR

50.150(a). The FSAR information
required by the AIA rule which is
subject to this change control
requirement includes the descriptions of
the design features and functional
capabilities incorporated into the final
design of the nuclear power facility and
the description of how the identified
design features and functional
capabilities meet the assessment
requirements in 10 CFR 50.150(a)(1).
The objective of the change controls is
to determine whether the design of the
facility, as changed or modified, is
shown to withstand the effects of the
aircraft impact with reduced use of
operator actions. In other words, the
applicant or licensee must continue to
show, with the modified design, that the
acceptance criteria in 10 CFR
50.150(a)(1) are met with reduced use of
operator actions. The AIA rule does not
require an applicant or a licensee
implementing a design change to redo
the complete AIA to evaluate the effects
of the change. The NRC believes it may
be possible to demonstrate that a design
change is bounded by the original
design or that the change provides an
equivalent level of protection, without
redoing the original assessment.
Consistent with the NRC’s intent
when it issued the AIA rule, under the
proposed revision to this section, plant-
specific departures from the AIA
information in the FSAR would not
require a license amendment, but may
be made by the licensee upon
compliance with the substantive
requirements of the AIA rule (i.e., the
AIA rule acceptance criteria). The
applicant or licensee would also be
required to document, in the plant-
specific departure, how the modified
design features and functional
capabilities continue to meet the
assessment requirements in 10 CFR
50.150(a)(1), in accordance with Section
X of Appendix D to 10 CFR part 52.
Applicants and licensees making
changes to design features or
capabilities included in the certified
design may also need to develop
alternate means to cope with the loss of
large areas of the plant from explosions
or fires to comply with the requirements
in 10 CFR 50.54(hh). The proposed
addition of these provisions to
Appendix D to 10 CFR part 52 is
consistent with the NRC’s intent when
it issued the AIA rule in 2009, as noted
in the statements of consideration for
that rule (74 FR 28112; June 12, 2009,
at page 28122, third column).
Paragraph B.6 of Appendix D to 10
CFR part 52 provides a process for
departing from Tier 2* information. The
creation of, and restrictions on
changing, Tier 2* information resulted

from the development of the Tier 1
information for the ABWR design
certification (Appendix A to 10 CFR
part 52) and the ABB—CE [ASEA Brown
Boveri—Combustion Engineering]
System 80+ design certification
(Appendix B to 10 CFR part 52). During
this development process, these
applicants requested that the amount of
information in Tier 1 be minimized to
provide additional flexibility for an
applicant or licensee who references
these appendices. Also, many codes,
standards, and design processes that
would not be specified in Tier 1, but
were acceptable for meeting ITAAC,
were specified in Tier 2. The result of
these actions was that certain significant
information only exists in Tier 2 and the
Commission did not want this
significant information to be changed
without prior NRC approval. This Tier
2* information was identified in the
generic DCD with italicized text and
brackets (See Table 1-1 of the AP1000
DCD Introduction for a list of the Tier
2* items). Although the Tier 2*
designation was originally intended to
last for the lifetime of the facility, like
Tier 1 information, the NRC determined
that some of the Tier 2* information
could expire when the plant first
achieves full power (100 percent), after
the finding required by 10 CFR
52.103(g), while other Tier 2*
information must remain in effect
throughout the life of the facility. The
factors determining whether Tier 2*
information could expire after the first
full-power was achieved were whether
the Tier 1 information would govern
these areas after first full-power and the
NRC'’s determination that prior approval
was required before implementation of
the change due to the significance of the
information. Therefore, certain Tier 2*
information listed in paragraph B.6.c
would cease to retain its Tier 2*
designation after full-power operation is
first achieved following the Commission
finding under 10 CFR 52.103(g).
Thereafter, that information would be
deemed to be Tier 2 information that
would be subject to the departure
requirements in paragraph B.5. By
contrast, the Tier 2* information
identified in paragraph B.6.b would
retain its Tier 2* designation throughout
the duration of the license, including
any period of license renewal.

The NRC is proposing to revise
certain items designated as Tier 2*. The
item on HFE would be moved from
paragraph B.5.b to paragraph B.5.c, with
the effect that the Tier 2* designation on
that information would expire after full-
power operation is achieved rather than
never expiring. In addition, a new item
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would be added to paragraph B.5.b for
RCP type. The NRC determined that
certain specific characteristics of the
RCP were significant to the safety
review and that prior approval of
changes affecting those characteristics
would be required. This Tier 2*
designation does not expire.

Finally, the NRC also concluded that
the Tier 2* designation was not
necessary for the specific Code edition
and addenda for the American Society
of Mechanical Engineers Boiler and
Pressure Vessel Code (ASME Code), as
listed in item VIII.B.6.c.(2). At the time
of the initial certification, the NRC
determined that this information should
be Tier 2*. Subsequently, 10 CFR part
50 was modified to include provisions
in 10 CFR 50.55a(b)(1)(iii) to provide
restrictions in the use of certain
editions/addenda to the ASME Code,
Section III, that the NRC found
unacceptable. In addition, 10 CFR
50.55a(c)(3), (d)(2) and (e)(2), for reactor
coolant pressure boundary, Quality
Group B Components, and Quality
Group C Components, respectively,
provide regulatory controls on the use of
later edition/addenda to the ASME
Code, Section III, through the conditions
NRC established on use of paragraph
NCA-1140 of the Code. As a result,
these rule requirements adequately
control the ability of a licensee to use
a later edition of the ASME Code and
addenda such that Tier 2* designation
is not necessary. Thus, the Tier 2* item
in paragraph B.6.c.(2) for ASME Code
was modified to be limited to ASME
Code piping design restrictions as
identified in Section 5.2.1.1 of the
AP1000 DCD and to include certain
Code cases, including Code Case N—
284-1, as discussed in Section 3.8.2.2
and other Code cases as designated in
Table 5.2—3 of the DCD (Code Case N—
284-1 is the only case currently
specified in Appendix D to 10 CFR part
52). The NRC retained the Tier 2*
designation for applying ASME Code,
Section III, Subsection NE to
containment design, by moving this
provision to the end of item
VIIL.B.6.c.(14). Section 3.8.2.2 of the
DCD identifies the specific edition and
addenda for containment design (2001
Edition of ASME Code, Section III,
including 2002 Addenda) with the Tier
2* markings.

6. Records and Reporting (Section X)

The purpose of Section X is to present
the requirements that apply to
maintaining records of changes to and
departures from the generic DCD, which
would be reflected in the plant-specific
DCD. Section X also presents the
requirements for submitting reports

(including updates to the plant-specific
DCD) to the NRC. Paragraph A.1
requires that a generic DCD and the PI
and SGI referenced in the generic DCD
be maintained by the applicant for this
rule. The NRC is proposing to revise
paragraph A.1 to replace the term
“proprietary information,” or PI, with
the broader term “sensitive unclassified
non-safeguards information,” or SUNSI.
Information categorized as SUNSI is
information that is generally not
publicly available and encompasses a
wide variety of categories. These
categories include information about a
licensee’s or applicant’s physical
protection or material control and
accounting program for special nuclear
material not otherwise designated as
SGI or classified as National Security
Information or Restricted Data (security-
related information), which is required
by 10 CFR 2.390 to be protected in the
same manner as commercial or financial
information (i.e., they are exempt from
public disclosure). This change is
necessary because the NRC is proposing
to approve PI and security-related
information. This change would also
ensure that Westinghouse (as well as
any future applicants for amendments to
the AP1000 DCR who intend to supply
the certified design) are required to
maintain a copy of the applicable
generic DCD, and maintain the
applicable SUNSI (including PI) and
SGI—developed by that applicant—that
were approved as part of the relevant
design certification rulemakings.

The NRC notes that the generic DCD
concept was developed, in part, to meet
OFR requirements for incorporation by
reference, including public availability
of documents incorporated by reference.
However, the PI and SGI were not
included in the public version of the
DCD. Only the public version of the
generic DCD would be identified and
incorporated by reference into this rule.
Nonetheless, the SUNSI for this
amendment was reviewed by the NRC
and, as stated in paragraph B.2, the NRC
would consider the information to be
resolved within the meaning of 10 CFR
52.63(a)(5). Because this information is
in the non-public version of the DCD,
this SUNSI (including PI) and SGI, or its
equivalent, is required to be provided by
an applicant for a license referencing
this DCR.

In addition, the NRC is proposing to
add a new paragraph A.4.a that would
require the applicant for the AP1000
design to maintain a copy of the ATA
performed to comply with the
requirements of 10 CFR 50.150(a) for the
term of the certification (including any
period of renewal). The NRC is also
proposing a new paragraph A.4.b that

would require an applicant or licensee
who references this appendix to
maintain a copy of the AIA performed
to comply with the requirements of 10
CFR 50.150(a) throughout the pendency
of the application and for the term of the
license (including any period of
renewal). The addition of paragraphs
A.4.a and A.4.b is consistent with the
NRC’s intent when it issued the AIA
rule in 2009 (74 FR 28112; June 12,
2009, at page 28121, second column).

IV. Section-by-Section Analysis

The following discussion sets forth
each proposed amendment to the
AP1000 DCR. All section and paragraph
references are to the provisions in the
proposed amendment to Appendix D to
10 CFR part 52, unless otherwise noted.

A. Introduction (Section I)

The NRC is proposing to amend
Section I, Introduction, to change the
DCD revision number from 15 to 18.

B. Scope and Contents (Section III)

The NRC is proposing to amend
Section III, Scope and Contents, to
revise paragraph A to update the
revision number of the DCD, from
Revision 15 to Revision 18, approved for
incorporation by reference; update the
contact information of the Westinghouse
representative to be contacted should a
member of the public request a copy of
the generic DCD; and update other
locations (e.g., the NRC’s PDR) where a
member of the public could request a
copy of or otherwise view the generic
DCD.

The NRC is proposing to revise
paragraph D to set forth the way
potential conflicts are to be resolved.
Paragraph D would establish the generic
DCD as the controlling document in the
event of an inconsistency between the
DCD and either the application or the
FSER for the certified standard design.
This clarification would further
distinguish between the conflict
scenarios presented in paragraphs D.1
(for the initial certification of the
design) and D.2 (for Amendment 1 to
the design).

C. Additional Requirements and
Restrictions (Section IV)

The NRC is proposing to amend
Section IV, Additional Requirements
and Restrictions, to set forth additional
requirements and restrictions imposed
upon an applicant who references
Appendix D to 10 CFR part 52.
Paragraph A would set forth the
information requirements for these
applicants. The NRC is proposing to
revise paragraph A.3 to replace the term
“proprietary information” with the
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broader term “sensitive unclassified
non-safeguards information.”

The NRC is also proposing to add a
new paragraph A.4 to indicate
requirements that must be met in cases
where the COL applicant is not using
the entity that was the original applicant
for the design certification (or
amendment) to supply the design for the
applicant’s use. Proposed paragraph A.4
would require a COL applicant
referencing Appendix D to 10 CFR part
52 to include, as part of its application,
a demonstration that an entity other
than Westinghouse is qualified to
supply the AP1000 certified design,
unless Westinghouse supplies the
design for the applicant’s use. In cases
where a COL applicant is not using
Westinghouse to supply the AP1000
certified design, the required
information would be used to support
any NRC finding under 10 CFR 52.73(a)
that an entity other than the one
originally sponsoring the design
certification or design certification
amendment is qualified to supply the
certified design.

D. Applicable Regulations (Section V)

The NRC proposes to revise paragraph
A to distinguish between the regulations
that are applicable and in effect at the
time the initial design certification was
approved (paragraph A.1) and the
regulations that would be applicable
and in effect at the time that
Amendment 1 is approved (paragraph
A.2).

E. Issue Resolution (Section VI)

The NRC proposes to amend Section
VI, Issue Resolution, by revising
paragraph B.1 to provide that all nuclear
safety issues arising from the Act that
are associated with the information in
the NRC’s FSER (NUREG-1793), the
Tier 1 and Tier 2 information (including
the availability controls in Section 16.3
of the generic DCD), and the rulemaking
record for Appendix D to 10 CFR part
52 are resolved within the meaning of
10 CFR 52.63(a)(5). These issues include
the information referenced in the DCD
that are requirements (i.e., secondary
references), as well as all issues arising
from SUNSI (including PI) and SGI,
which are intended to be requirements.
This paragraph would be revised to
extend issue resolution beyond that of
the previously certified design to also
include the information in Supplement
No. 2 of the FSER and the rulemaking
record associated with Amendment 1 to
the AP1000 design.

The NRC is proposing to revise
paragraph B.2 to replace the term
“proprietary information” with the

broader term “sensitive unclassified
non-safeguards information.”

Paragraph B.7 would be revised to
extend environmental issue resolution
beyond that of the previously certified
design to also include the information
in Amendment 1 to the AP1000 design
and Appendix 1B of Revision 18 of the
generic DCD.

New paragraph VLE would provide
that the NRC will specify at an
appropriate time the procedures for
interested persons to obtain access to P1I,
SUNSI, and SGI for the AP1000 DCR.
Access to such information would be for
the sole purpose of requesting or
participating in certain specified
hearings, such as (1) The hearing
required by 10 CFR 52.85 where the
underlying application references
Appendix D to 10 CFR part 52; (2) any
hearing provided under 10 CFR 52.103
where the underlying COL references
Appendix D to 10 CFR part 52; and (3)
any other hearing relating to Appendix
D to 10 CFR part 52 in which interested
persons have the right to request an
adjudicatory hearing.

F. Processes for Changes and Departures
(Section VIII)

The NRC is proposing changes to
Section VIII to address the change
control process specific to departures
from the information required by 10
CFR 52.47(a)(28) to address the NRC’s
AIA requirements in 10 CFR 50.150.
Specifically, the NRC is proposing to
revise the introductory text of paragraph
B.5.b to indicate that the criteria in this
paragraph for determining if a proposed
departure from Tier 2 requires a license
amendment do not apply to a proposed
departure affecting information required
by 10 CFR 52.47(a)(28) to address
aircraft impacts.

In addition, the NRC is proposing to
redesignate paragraphs B.5.d, B.5.e, and
B.5.f as paragraphs B.5.e, B.5.f, and
B.5.g, respectively, and to add a new
paragraph B.5.d. Proposed paragraph
B.5.d would require an applicant
referencing the AP1000 DCR, who
proposed to depart from the information
required by 10 CFR 52.47(a)(28) to be
included in the FSAR for the standard
design certification, to consider the
effect of the changed feature or
capability on the original 10 CFR
50.150(a) assessment.

The NRC is proposing to revise
certain items designated as Tier 2*. The
item on HFE would be moved from
paragraph B.6.b to paragraph B.6.c, with
the effect that the Tier 2* designation on
that information would expire after full-
power operation is achieved rather than
never. In addition, a new item would be
added to paragraph B.6.b for RCP type.

The NRC determined that certain
specific characteristics of the RCP were
significant to the safety review and that
prior approval of changes affecting those
characteristics would be required. This
Tier 2* designation does not expire.

The NRC also concluded that the Tier
2* designation was not necessary for the
specific Code edition and addenda for
the ASME code as listed in paragraph
B.6.c(2). Thus, the item in paragraph
B.6.c(2) for the ASME Code would be
modified to be more limited in scope.
The NRC would retain the Tier 2*
designation for the Code edition
applicable to containment in paragraph
B.6.c(14) and added paragraph B.6.c(16)
on ASME Code cases, which are
specified in Table 5.2-3 of the generic
DCD.

G. Records and Reporting (Section X)

The NRC is proposing to amend
Section X, Records and Reporting, to
revise paragraph A.1 to replace the term
“proprietary information” with the
broader term “sensitive unclassified
non-safeguards information.” Paragraph
A.1 would also be revised to require the
design certification amendment
applicant to maintain the SUNSI, which
it developed and used to support its
design certification amendment
application. This would ensure that the
referencing applicant has direct access
to this information from the design
certification amendment applicant, if it
has contracted with the applicant to
provide the SUNSI to support its license
application. The AP1000 generic DCD
and the NRC-approved version of the
SUNSI would be required to be
maintained for the period that
Appendix D to 10 CFR part 52 may be
referenced.

The NRC is also proposing to add a
new paragraph A.4.a, which would
require Westinghouse to maintain a
copy of the AIA performed to comply
with the requirements of 10 CFR
50.150(a) for the term of the certification
(including any period of renewal). This
proposed provision, which is consistent
with 10 CFR 50.150(c)(3), would
facilitate any NRC inspections of the
assessment that the NRC decides to
conduct.

Similarly, the NRC is proposing new
paragraph A.4.b, which would require
an applicant or licensee who references
Appendix D to 10 CFR part 52 to
maintain a copy of the AIA performed
to comply with the requirements of 10
CFR 50.150(a) throughout the pendency
of the application and for the term of the
license (including any period of
renewal). This provision is consistent
with 10 CFR 50.150(c)(4). For all
applicants and licensees, the supporting
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documentation retained onsite should
describe the methodology used in
performing the assessment, including
the identification of potential design
features and functional capabilities to
show that the acceptance criteria in 10
CFR 50.150(a)(1) would be met.

V. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement States Programs,” approved
by the Commission on June 20, 1997,
and published in the Federal Register

(62 FR 46517; September 3, 1997), this
rule is classified as compatibility “NRC.”
Compatibility is not required for
Category “NRC” regulations. The NRC
program elements in this category are
those that relate directly to areas of
regulation reserved to the NRC by the
Act or the provisions of this section.
Although an Agreement State may not
adopt program elements reserved to the
NRGC, it may wish to inform its licensees
of certain requirements by a mechanism
that is consistent with the particular

State’s administrative procedure laws.
Category “NRC” regulations do not
confer regulatory authority on the State.

VI. Availability of Documents

The NRC is making the documents
identified below available to interested
persons through one or more of the
following methods, as indicated. To
access documents related to this action,
see Section I, “Submitting Comments
and Accessing Information” of this
notice.

Document PDR Web ADAMS

SECY-11-0002, “Proposed Rule—AP1000 Design Certification Amendment” X X ML103000397
AP1000 Design Control Document (DCD) Revision 18, Transmittal Letter ......... X X ML 103480059
Westinghouse AP1000 DCD Revision 18 (public VErsion) .........cccccocevieinieenecnieeenieens X ML103480572
Advanced Final Safety Evaluation Report for Revision 18 to the AP1000 Standard

Design Certification (publicly available) X s ML103260072
AP1000 Environmental ASSESSMENT .......ccceiiiiiiiiiiii e e X X ML103000415
Interim Staff Guidance DC/COL-ISG—-011, “Finalizing Licensing-basis Information” .... X X ML092890623
Design Changes Submitted by Westinghouse, Revision 18 ..........cccccooeniiiiinencnens X X ML100250873
AP1000 Technical Reports (AppendiX) .........ccccceeeiveenievrienens X ] ML 103350501
TR-26, “AP1000 Verification of Water Sources for Long-Term Recirculation Coolin

Following @ LOCA,” REVISION 8 .......oiiiiiiiiiiiiiiieie ettt X X ML102170123
TR-54, “Spent Fuel Storage Racks Structure and Seismic Analysis,” Revision 4 ........ X X ML101580475
TR-65, “Spent Fuel Storage Racks Criticality Analysis,” Revision 2 X X ML100082093
TR-103, “Fluid System Changes,” ReVISION 2 ..........cccoeiiiiiiiiiieiee e X X MLO072830060
“Evaluation of the Effect of the AP1000 Enhanced Shield Building on the Contain-

ment Response and Safety Analysis,” Revision 1 .........ccccooiiiiiiiniinenicnccee e X X ML102220579
AP1000 DCD Transmittal Letter, Revision 17 ................ X X ML083220482
AP1000 DCD, Revision 17 ......ccccccemveeveneninenne. X X ML083230868
AP1000 DCD Transmittal Letter, Revision 16 ... X X MLO071580757
AP1000 DCD, Revision 16 .........ccccceveevverernenne. X X MLO071580939
NRC Notice of Acceptance, Revision 16 .... X X ML073600743
December 13, 2010 ACRS Letter to Chairman (Report on FSER to AP1000 DCD) ..... X X ML103410351
December 20, 2010 ACRS Letter to Chairman (Long-Term Core Cooling) ................... X X ML103410348
Regulatory History of Design Certification2 ...........cccoviiiiiiiiencieeseeeeeee e X s ML003761550

VII. Procedures for Access to Sensitive
Unclassified Non-Safeguards
Information (Including Proprietary
Information) and Safeguards
Information for Preparation of
Comments on the Proposed Amendment
to the AP1000 Design Certification

This section contains instructions
regarding how interested persons who
wish to comment on the proposed
design certification may request access
to documents containing SUNSI
(including PI3), and SGI, to prepare
their comments. Requirements for
access to SGI are primarily set forth in
10 CFR parts 2 and 73. This document
provides information specific to this
proposed rulemaking; however, nothing
in this document is intended to conflict
with the SGI regulations.

Interested persons who desire access
to SUNSI information on the AP1000

2 The regulatory history of the NRC’s design
certification reviews is a package of documents that
is available in NRC’s PDR and ADAMS. This history
spans the period during which the NRC
simultaneously developed the regulatory standards

design constituting PI should first
request access to that information from
the design certification applicant. A
request for access should be submitted
to the NRC if the applicant does not
either grant or deny access by the
10-day deadline described below.

Submitting a Request to the NRC

Within 10 days after publication of
this document, an individual or entity
(thereinafter, the “requester”) may
request access to such information.
Requests for access to SUNSI or SGI
submitted more than 10 days after
publication of this document will not be
considered absent a showing of good
cause for the late filing explaining why
the request could not have been filed
earlier.

The requester shall submit a letter
requesting permission to access SUNSI
and/or SGI to the Office of the Secretary,

for reviewing these designs and the form and
content of the rules that certified the designs.

3For purposes of this discussion, “proprietary
information” constitutes trade secrets or commercial

U.S. Nuclear Regulatory Commission,
Attention: Rulemakings and
Adjudications Staff, Washington DC
20555—0001. The expedited delivery or
courier mail address is: Office of the
Secretary, U.S. Nuclear Regulatory
Commission, Attention: Rulemakings
and Adjudications Staff, 11555
Rockville Pike, Rockville, Maryland
20852. The e-mail address for the Office
of the Secretary is
rulemaking.comments@nrc.gov. The
requester must send a copy of the
request to the design certification
applicant at the same time as the
original transmission to the NRC using
the same method of transmission.
Copies of the request to the applicant
must be sent to Stanley E. Ritterbusch,
Manager, AP1000 Design Certification,
Westinghouse Electric Company, 1000
Westinghouse Drive, Cranberry

or financial information that are privileged or
confidential, as those terms are used under the
Freedom of Information Act (5 U.S.C. 552) and the
NRC’s implementing regulation at 10 CFR part 9.
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Township, PA 16066, or by e-mail to
ritterse@westinghouse.com. For
purposes of complying with this
requirement, a “request” includes all the
information required to be submitted to
the NRC as presented in this section.

The request must include the
following information:

1. The name of this design
certification amendment (AP1000
Design Certification Amendment), the
rulemaking identification number RIN
3150-AI81, the rulemaking Docket ID
NRC-2010-0131, and a citation to this
document at the top of the first page of
the request;

2. The name, address, e-mail, or fax
number of the requester. If the requester
is an entity, the name of the
individual(s) to whom access is to be
provided, then the address and e-mail or
fax number for each individual, and a
statement of the authority granted by the
entity to each individual to review the
information and to prepare comments
on behalf of the entity must be
provided. If the requester is relying
upon another individual to evaluate the
requested SUNSI and/or SGI and
prepare comments, then the name,
affiliation, address, and e-mail or fax
number for that individual must be
provided.

3.(a) If the request is for SUNSI, then
the requester’s need for the information
to prepare meaningful comments on the
proposed design certification must be
demonstrated. Each of the following
areas must be addressed with
specificity.

(i) The specific issue or subject matter
on which the requester wishes to
comment;

(ii) An explanation why information
which is publicly available, including
the publicly available versions of the
application and DCD, and information
on the NRC’s docket for the design
certification application is insufficient
to provide the basis for developing
meaningful comment on the proposed
design certification with respect to the
issue or subject matter described
previously in paragraph 3.(a)(i); and

(iii) Information demonstrating that
the individual to whom access is to be
provided has the technical competence
(demonstrable knowledge, skill,
experience, education, training, or
certification) to understand and use (or
evaluate) the requested information for
a meaningful comment on the proposed
design certification with respect to the
issue or subject matter described in
paragraph 3.(a)(i) above.

(b) If the request is for SUNSI
constituting PI, then a chronology and
discussion of the requester’s attempts to
obtain the information from the design

certification applicant, and the final
communication from the requester to
the applicant and the applicant’s
response with respect to the request for
access to PI must be submitted.

4.(a) If the request is for SGI, then the
requester’s “need to know” the SGI must
be demonstrated as required by 10 CFR
73.2 and 10 CFR 73.22(b)(1). Consistent
with the definition of “need to know” as
stated in 10 CFR 73.2 and 10 CFR
73.22(b)(1), each of the following areas
must be addressed with specificity:

(i) The specific issue or subject matter
on which the requester wishes to
comment;

(ii) An explanation why information
which is publicly available, including
the publicly available versions of the
application and DCD, and information
on the NRC’s docket for the design
certification application is insufficient
to provide the basis for developing
meaningful comment on the proposed
design certification with respect to the
issue or subject matter described in
paragraph 4.(a)(i) above, and that the
SGI requested is indispensible in order
to develop meaningful comments; ¢

(iii) Information demonstrating that
the individual to whom access is to be
provided has the technical competence
(demonstrable knowledge, skill,
experience, education, training, or
certification) to understand and use (or
evaluate) the requested SGI, for
meaningful comment on the proposed
design certification with respect to the
issue or subject matter described in
paragraph 4.(a)(i) above.

(b) A completed Form SF-85,
“Questionnaire for Non-Sensitive
Positions,” must be submitted for each
individual who would have access to
SGI. The completed Form SF-85 will be
used by the Office of Administration to
conduct the background check required
for access to SGI, as required by 10 CFR
part 2, Subpart G, and 10 CFR
73.22(b)(2), to determine the requester’s
trustworthiness and reliability. For
security reasons, Form SF—85 can only
be submitted electronically through the
electronic Questionnaire for
Investigations Processing (e-QIP) Web
site, a secure Web site that is owned and
operated by the Office of Personnel
Management (OPM). To obtain online
access to the form, the requester should

4Broad SGI requests under these procedures are
unlikely to meet the standard for need to know.
Furthermore, NRC staff redaction of information
from requested documents before their release may
be appropriate to comport with this requirement.
The procedures in this document of proposed
rulemaking do not authorize unrestricted disclosure
or less scrutiny of a requester’s need to know than
ordinarily would be applied in connection with
either adjudicatory or non-adjudicatory access to
SGL

contact the NRC’s Office of
Administration at 301-492-3524.5

(c) A completed Form FD-258
(fingerprint card), signed in original ink,
and submitted under 10 CFR 73.57(d).
Copies of Form FD-258 may be obtained
by writing the Office of Information
Services, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; by calling 301-415-5877 or 301—
492-7311; or by e-mail to
Forms.Resource@nrc.gov. The
fingerprint card will be used to satisfy
the requirements of 10 CFR Part 2, 10
CFR 73.22(b)(1), and Section 149 of the
Act, which mandates that all persons
with access to SGI must be fingerprinted
for a Federal Bureau of Investigation
identification and criminal history
records check;

(d) A check or money order in the
amount of $200.00 ¢ payable to the NRC
for each individual for whom the
request for access has been submitted;
and

(e) If the requester or any individual
who will have access to SGI believes
they belong to one or more of the
categories of individuals relieved from
the criminal history records check and
background check requirements, as
stated in 10 CFR 73.59, the requester
should also provide a statement
specifically stating which relief the
requester is invoking, and explaining
the requester’s basis (including
supporting documentation) for believing
that the relief is applicable. While
processing the request, the NRC’s Office
of Administration, Personnel Security
Branch, will make a final determination
whether the stated relief applies.
Alternatively, the requester may contact
the Office of Administration for an
evaluation of their status prior to
submitting the request. Persons who are
not subject to the background check are
not required to complete the Form SF—
85 or Form FD-258; however, all other
requirements for access to SGI,
including the need to know, are still
applicable.

Copies of documents and materials
required by paragraphs 4(b), (c), (d), and
(e), as applicable, of this section of this
document must be sent to the following
address: Office of Administration, U.S.
Nuclear Regulatory Commission,
Personnel Security Branch, Mail Stop:
TWB-05 B32M, Washington, DC 20555—
0012.

5 The requester will be asked to provide his or her
full name, Social Security number, date and place
of birth, telephone number, and e-mail address.
After providing this information, the requester
usually should be able to obtain access to the online
form within 1 business day.

6 This fee is subject to change pursuant to the
OPM’s adjustable billing rates.
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These documents and materials
should not be included with the request
letter to the Office of the Secretary, but
the request letter should state that the
forms and fees have been submitted as
required above.

5. To avoid delays in processing
requests for access to SGI, all forms
should be reviewed for completeness
and accuracy (including legibility)
before submitting them to the NRC. The
NRC will return incomplete or illegible
packages to the sender without
processing.

6. Based on an evaluation of the
information submitted under paragraphs
3(a) and (b), or 4(a), (b), (c), and (e) of
this section, as applicable, the NRC will
determine within 10 days of receipt of
the written access request whether the
requester has established a legitimate
need for the SUNSI access or “need to
know” the SGI requested.

7. For SUNSI access requests, if the
NRC determines that the requester has
established a legitimate need for access
to SUNSI, the NRC will notify the
requester in writing that access to
SUNSI has been granted, provided
however, that if the SUNSI consists of
PI (i.e., trade secrets or confidential or
financial information), the NRC must
first notify the applicant of the NRC’s
determination to grant access to the
requester not less than 10 days before
informing the requester of the NRC’s
decision. If the applicant wishes to
challenge the NRC’s determination, it
must follow the procedures in
paragraph 12 of this section. The NRC
will not provide the requester access to
disputed PI until the procedures in
paragraph 12 of this section are
completed.

The written notification to the
requester will contain instructions on
how the requester may obtain copies of
the requested documents, and any other
conditions that may apply to access to
those documents. These conditions will
include, but are not necessarily limited
to, the signing of a protective order
presenting terms and conditions to
prevent the unauthorized or inadvertent
disclosure of SUNSI by each individual
who will be granted access to SUNSL
Claims that the provisions of such a
protective order have not been complied
with may be filed by calling NRC’s toll-
free safety hotline at 800—-695—7403.
Please note that calls to this number are
not recorded between the hours of 7
a.m. to 5 p.m. Eastern Time. However,
calls received outside these hours are
answered by the NRC’s Incident
Response Operations Center on a
recorded line. Claims may also be filed
via e-mail sent to
NRO Allegations@nrc.gov, or may be

sent in writing to the U.S. Nuclear
Regulatory Commission, ATTN: N.
Rivera-Feliciano, Mail Stop: T-7D24,
Washington, DC 20555—0001.

8. For requests for access to SGI, if the
NRC determines that the requester has
established a need to know the SGI, the
NRC’s Office of Administration will
then determine, based upon completion
of the background check, whether the
proposed recipient is trustworthy and
reliable, as required for access to SGI by
10 CFR 73.22(b). If the NRC’s Office of
Administration determines that the
individual or individuals are
trustworthy and reliable, the NRC will
promptly notify the requester in writing.
The notification will provide the names
of approved individuals as well as the
conditions under which the SGI will be
provided. Those conditions will
include, but are not necessarily limited
to, the signing of a protective order by
each individual who will be granted
access to SGI. Claims that the provisions
of such a protective order have not been
complied with may be filed by calling
NRC'’s toll-free safety hotline at 1-800—
695—7403. Please note that calls to this
number are not recorded between the
hours of 7 a.m. to 5 p.m. Eastern Time.
However, calls received outside these
hours are answered by the NRC’s
Incident Response Operations Center on
a recorded line. Claims may also be filed
via e-mail sent to
NRO_Allegations@nrc.gov, or may be
sent in writing to the U.S. Nuclear
Regulatory Commission, ATTN: N.
Rivera-Feliciano, Mail Stop: T-7D24,
Washington, DC 20555—-0001. Because
SGI requires special handling, initial
filings with the NRC should be free from
such specific information. If necessary,
the NRC will arrange an appropriate
setting for transmitting SGI to the NRC.

9. Release and Storage of SGI. Prior to
providing SGI to the requester, the NRC
will conduct (as necessary) an
inspection to confirm that the
recipient’s information protection
system is sufficient to satisfy the
requirements of 10 CFR 73.22.
Alternatively, recipients may choose to
view SGI at an approved SGI storage
location rather than establish their own
SGI protection program to meet SGI
protection requirements.

10. Filing of Comments on the
Proposed Design Certification. Any
comments in this rulemaking
proceeding that are based upon the
disclosed SUNSI or SGI must be filed by
the requester no later than 25 days after
receipt of (or access to) that information,
or the close of the public comment
period, whichever is later. The
commenter must comply with the NRC
requirements regarding the submission

of SUNSI and SGI to the NRC when
submitting comments to the NRC
(including marking and transmission
requirements).

11. Review of Denials of Access.

(a) If the request for access to SUNSI
or SGI is denied by the NRC, the staff
shall promptly notify the requester in
writing, briefly stating the reason or
reasons for the denial.

(b) Before the NRC’s Office of
Administration makes an adverse
determination regarding the
trustworthiness and reliability of the
proposed recipient(s) of SGI, the NRC’s
Office of Administration, under 10 CFR
2.705(c)(3)(iii), must provide the
proposed recipient(s) any records that
were considered in the trustworthiness
and reliability determination, including
those required to be provided under 10
CFR 73.57(e)(1), so that the proposed
recipient is provided an opportunity to
correct or explain information.

(c) Appeals from a denial of access
must be made to the NRC’s Executive
Director for Operations (EDO) under 10
CFR 9.29. The decision of the EDO
constitutes final agency action, as
provided in 10 CFR 9.29(d).

12. Predisclosure Procedures for
SUNSI Constituting Trade Secrets or
Confidential Commercial or Financial
Information. The NRC will follow the
procedures in 10 CFR 9.28 if the NRC
determines, under paragraph 7 of this
section, that access to SUNSI
constituting trade secrets or confidential
commercial or financial information
will be provided to the requester.
However, any objection filed by the
applicant under 10 CFR 9.28(b) must be
filed within 15 days of the NRC notice
in paragraph 7 of this section rather
than the 30-day period provided for
under that paragraph. In applying the
provisions of 10 CFR 9.28, the applicant
for the DCR will be treated as the
“submitter.”

VIIIL. Plain Language

The Presidential memorandum “Plain
Language in Government Writing”
published on June 10, 1998 (63 FR
31883), directed that the Government’s
documents be in clear and accessible
language. The NRC requests comments
on the proposed rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the NRC as explained in the
ADDRESSES heading of this document.

IX. Voluntary Consensus Standards

The National Technology and
Transfer Act of 1995, Public Law 104—
113, requires that Federal agencies use
technical standards that are developed
or adopted by voluntary consensus
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standards bodies unless using such a
standard is inconsistent with applicable
law or is otherwise impractical. In this
proposed rule, the NRC proposes to
approve Amendment 1 to the AP1000
standard plant design for use in nuclear
power plant licensing under 10 CFR
part 50 or 52. Design certifications (and
amendments thereto) are not generic
rulemakings establishing a generally
applicable standard with which all 10
CFR parts 50 and 52 nuclear power
plant licensees must comply. Design
certifications (and amendments thereto)
are Commission approvals of specific
nuclear power plant designs by
rulemaking. Furthermore, design
certifications (and amendments thereto)
are initiated by an applicant for
rulemaking, rather than by the NRC. For
these reasons, the NRC concludes that
the National Technology and Transfer
Act of 1995 does not apply to this
proposed rule.

X. Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under NEPA, and the Commission’s
regulations in Subpart A, “National
Environmental Policy Act; Regulations
Implementing Section 102(2),” of 10
CFR part 51, “Environmental Protection
Regulations for Domestic Licensing and
Related Regulatory Functions,” that this
proposed DCR, if adopted, would not be
a major Federal action significantly
affecting the quality of the human
environment and, therefore, an
environmental impact statement (EIS) is
not required. The basis for this
determination, as documented in the
EA, is that the Commission has made a
generic determination under 10 CFR
51.32(b)(2) that there is no significant
environmental impact associated with
the issuance of an amendment to a
design certification. This amendment to
10 CFR part 52 would not authorize the
siting, construction, or operation of a
facility using the amended AP1000
design; it would only codify the
amendment to the AP1000 design in a
rule. The NRC will evaluate the
environmental impacts and issue an EIS
as appropriate under NEPA as part of
the application for the construction and
operation of a facility referencing this
amendment to the AP1000 DCR. In
addition, as part of the draft EA for the
amendment to the AP1000 design, the
NRC reviewed Westinghouse’s
evaluation of various design alternatives
to prevent and mitigate severe accidents
in Appendix 1B of the AP1000 DCD Tier
2. According to 10 CFR 51.30(d), an EA
for a design certification amendment is
limited to the consideration of whether
the design change, which is the subject

of the proposed amendment renders a
SAMDA previously rejected in the
earlier EA to become cost beneficial, or
results in the identification of new
SAMDAs, in which case the costs and
benefits of new SAMDAs and the bases
for not incorporating new SAMDASs in
the design certification must be
addressed. Based upon review of
Westinghouse’s evaluation, the
Commission concludes that the
proposed design changes: (1) Do not
cause a SAMDA previously rejected in
the EA for the initial AP1000 design
certification to become cost beneficial;
and (2) do not result in the
identification of any new SAMDAs that
could become cost beneficial.

The Commission is requesting
comment on the draft EA. As provided
in 10 CFR 51.31(b), comments on the
draft EA will be limited to the
consideration of SAMDAs as required
by 10 CFR 51.30(d). The Commission
will prepare a final EA following the
close of the comment period for the
proposed standard design certification.
If a final rule is issued, all
environmental issues concerning
SAMDAs associated with the
information in the final EA and
Appendix 1B of the AP1000 DCD Tier
2 will be considered resolved for plants
referencing Amendment 1 to the
AP1000 design whose site parameters
are within those specified in SAMDA
evaluation. The existing site parameters
specified in the SAMDA evaluation are
not affected by this design certification
amendment.

The draft EA, upon which the
Commission’s finding of no significant
impact is based, and Revision 18 of the
AP1000 DCD are available for
examination and copying at the NRC’s
PDR, One White Flint North, 11555
Rockville Pike, Room O-1 F21,
Rockville, Maryland 20852.

XI. Paperwork Reduction Act
Statement

This proposed rule contains new or
amended information collection
requirements that are subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501, et seq.). This rule has been
submitted to OMB for review and
approval of the information collection
requirements.

Type of submission, new or revision:
Revision.

The title of the information collection:

10 CFR part 52, AP1000 Design
Certification Amendment.

The form number if applicable: N/A.
How often the collection is required:
On occasion. Reports required under 10

CFR part 52, Appendix D, paragraph
IV.A.4, are collected and evaluated once

if licensing action is sought on a COL
application referencing the AP1000
design and the COL applicant is not
using the entity that was the original
applicant for the design certification, or
amendment, to supply the design for the
license applicant’s use. In addition, COL
applicants and the applicant for a
design certification must keep records of
the aircraft impact assessment
performed to comply with the
requirements of 10 CFR 50.150(a).

Who will be required or asked to
report: COL applicants and one
applicant for a design certification.

An estimate of the number of annual
responses: 8 (0 annual responses plus 8
recordkeepers).

The estimated number of annual
respondents: 8.

An estimate of the total number of
hours needed annually to complete the
requirement or request: 24 hours (0
hours reporting and 24 hours
recordkeeping).

Abstract: The NRC proposes to amend
its regulations to certify an amendment
to the AP1000 standard plant design to
bring the design into compliance with
NRC’s regulations and to increase
standardization of the design. This
action is necessary so that applicants or
licensees intending to construct and
operate an AP1000 design may do so by
referencing this DCR as amended.

The NRC is seeking public comment
on the potential impact of the
information collections contained in
this proposed rule and on the following
issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRC, including whether the information
will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques?

A copy of the OMB clearance package
may be viewed free of charge at the
NRC’s PDR, One White Flint North,
11555 Rockville Pike, Room O1-F21,
Rockville, Maryland 20852. The OMB
clearance package and rule are available
at the NRC Web site: http://
www.nrc.gov/public-involve/doc-
comment/omb/index.html for 60 days
after the signature date of this
document.

Send comments on any aspect of
these proposed information collections,
including suggestions for reducing the
burden and on the above issues, by
March 28, 2011 to the Information
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Services Branch (T5-F52), U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, or by e-mail to
INFOCOLLECTS.RESOURCE@
NRC.GOV; and to the Desk Officer,
Office of Information and Regulatory
Affairs, NEOB-10202, (3150-0151),
Office of Management and Budget,
Washington, DC 20503. Comments on
the proposed information collections
may also be submitted via the Federal
rulemaking Web site, http://www.
regulations.gov, Docket ID NRC-2010-
0131. Comments received after this date
will be considered if it is practical to do
so, but assurance of consideration
cannot be given to comments received
after this date. You may also e-mail
comments to Christine J. Kymn@
omb.eop.gov or comment by telephone
at 202-395-4638.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

XII. Regulatory Analysis

The NRC has not prepared a
regulatory analysis for this proposed
rule. The NRC prepares regulatory
analyses for rulemakings that establish
generic regulatory requirements
applicable to all licensees. Design
certifications (and amendments thereto)
are not generic rulemakings in the sense
that design certifications (and
amendments thereto) do not establish
standards or requirements with which
all licensees must comply. Rather,
design certifications (and amendments
thereto) are Commission approvals of
specific nuclear power plant designs by
rulemaking, which then may be
voluntarily referenced by applicants for
COLs. Furthermore, design certification
rulemakings are initiated by an
applicant for a design certification (or
amendments thereto), rather than the
NRC. Preparation of a regulatory
analysis in this circumstance would not
be useful because the design to be
certified is proposed by the applicant
rather than the NRC. For these reasons,
the Commission concludes that
preparation of a regulatory analysis is
neither required nor appropriate.

XIII. Regulatory Flexibility
Certification

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), the Commission
certifies that this rule would not, if
promulgated, have a significant
economic impact on a substantial

number of small entities. This proposed
rule provides for certification of an
amendment to a nuclear power plant
design. Neither the design certification
amendment applicant, nor prospective
nuclear power plant licensees who
reference this DCR, fall within the scope
of the definition of “small entities”
presented in the Regulatory Flexibility
Act, or the size standards established by
the NRC (10 CFR 2.810). Thus, this rule
does not fall within the purview of the
Regulatory Flexibility Act.

XIV. Backfitting

The NRC has determined that this
proposed rule meets the requirements of
the backfit rule, 10 CFR 50.109, and the
requirements governing changes to
DCRs in 10 CFR 52.63(a)(1).

The proposed rule does not constitute
backfitting as defined in the backfit rule
(10 CFR 50.109) with respect to
operating licenses under 10 CFR part 50
because there are no operating licenses
referencing this DCR.

Westinghouse requested many
changes to the AP1000 DCD to correct
spelling, punctuation, or similar errors,
which result in text that has the same
essential meaning. The NRC concludes
that these Westinghouse-requested
changes, which are editorial in nature,
neither constitute backfitting as defined
in 10 CFR 50.109(a)(1), nor are these
changes inconsistent with the issue
finality provisions of 10 CFR 52.63 or 10
CFR 52.83. The backfitting and issue
finality provisions were not meant to
apply to such editorial changes
inasmuch as such changes would have
insubstantial impact on licensees with
respect to their design and operation,
and are not the kind of changes falling
within the policy considerations that
underlie the backfit rule and the issue
finality provisions of 10 CFR 52.63 and
52.83.

Westinghouse also requested changes
to the AP1000 DCD, which the NRC
understands were the result of requests
to Westinghouse from COL applicants
referencing the AP1000 design, to
achieve consistency in description and
approach in different portions of the
DCD. In the absence of a generic change
to the AP1000, the referencing COL
applicants stated to Westinghouse and
the NRC that each would likely take
plant-specific departures to address the
inconsistency. While this could result in
more consistency within any given COL
application, it would result in
inconsistencies among the different
referencing COLs, which is inconsistent
with the overall standardization goal of
10 CFR part 52. Accordingly, the NRC
concludes that the Westinghouse-
requested changes to the AP1000 to

address consistency do not constitute
backfitting under the backfit rule (in as
much as they are voluntary) and are not
otherwise inconsistent with the issue
finality provisions of 10 CFR 52.63 and
52.83.

Westinghouse also proposed
numerous substantive changes to the
AP1000 design, including, but not
limited to, minor component design
details, replacement of a design feature
with another having similar
performance (e.g., turbine manufacturer,
power for the auxiliary boiler), and
changes allowing additional capability
for operational flexibility (e.g., liquid
waste holdup tanks, unit reserve
transformer). Westinghouse included
within its application a detailed list of
each DCD content change and the basis
under 10 CFR 52.63(a)(1) that supports
including that change in this
amendment.

With respect to DCD Revision 18, the
bases under 10 CFR 52.63(a)(1) for the
various changes to the DCD are
documented in an enclosure, entitled
Revision Change Roadmap, to a
December 1, 2010, Westinghouse letter
sent to the NRC. This Revision Change
Roadmap cross-references the DCD
changes in DCD Revision 18, as
compared to DCD Revision 17, and
applicable 10 CFR 52.63(a)(1) criteria.
Revision 18 contains both proposed
changes previously described in the
design change packages and changes
already accepted by the NRC in the
review process of Revision 17 to the
AP1000 DCD. In the course of the
review of both design change packages,
the NRC determined that DCD changes
were needed. In response to NRC
questions, Westinghouse proposed such
changes. Once the NRC was satisfied
with these DCD markups, they were
documented in the safety evaluation
report (SER) as “confirmatory items”
(CIs). The CIs were first identified
during the NRC’s review of Revision 17
of the AP1000 DCD. With the review of
Revision 18, the NRC will confirm that
Westinghouse has made those changes
to the DCD accepted by the NRC that
were not addressed in Revision 17 to the
AP1000 DCD. The use of Cls is
restricted to cases where the NRC has
reviewed and approved specific design
control document proposals. For the
final rule, the NRC will complete the
review of the CIs and prepare an FSER
reflecting that action. The CIs are closed
based upon an acceptable comparison
between the revised DCD text and the
text required by the CI. No technical
review of Revision 18 by the NRC is
necessary, because only CIs and design
changes pursuant to DC/COL-ISG-011,
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previously accepted by the NRC, are
contained in Revision 18 to the DCD.

A September 22, 2008, Westinghouse
letter provides a similar set of cross-
references for those changes associated
with DCD Revision 17, as compared to
DCD Revision 16. For Revision 16, in
contrast, Westinghouse used TRs to
identify the DCD changes in DCD
Revision 16, as compared to DCD
Revision 15, and listed the
corresponding applicable 10 CFR
52.63(a)(1) criteria in an enclosure to a
Westinghouse letter dated May 26, 2007
(Table 1). These tables include the
editorial and consistency changes
described above as well as design
changes. In the course of the NRC
review of the technical changes
proposed by Westinghouse, the NRC
considered the basis offered by
Westinghouse and made conclusions
about whether the criteria of 10 CFR
52.63(a) were satisfied. These
conclusions are included in the chapters
of the Advanced Final Safety Evaluation
Report. The NRC concluded that all of
these changes met at least one of the
criteria in 10 CFR 52.63(a) and are not
otherwise inconsistent with the issue
finality provisions of 10 CFR 52.63 and
52.83. Fifteen of the most significant
changes are discussed below, to show
that each of the 15 substantive changes
to the AP1000 certified design meet at
least one of the criteria in 10 CFR
52.63(a)(1)(i) through (a)(1)(vii) and,
therefore, do not constitute a violation
of the finality provisions in that section.

Revision 17 provides a similar cross-
reference in the DCD as submitted by a
September 22, 2008, Westinghouse
letter for those changes associated with
Revision 17. Revision 16 on the other
hand, uses TRs to identify the DCD
changes and lists the corresponding
applicable 10 CFR 52.63(a)(1) criteria in
an enclosure to a Westinghouse letter,
dated May 26, 2007 (Table 1). These
tables include the editorial and
consistency changes described above as
well as design changes. In the course of
the NRC review of the technical changes
proposed by Westinghouse, the NRC
considered the basis offered by
Westinghouse and made conclusions
about whether the criteria of 10 CFR
52.63(a) were satisfied. These
conclusions are included in the chapters
of the Advanced Final Safety Evaluation
Report. The NRC concluded that all of
these changes met at least one of the
criteria in 10 CFR 52.63(a) and are not
otherwise inconsistent with the issue
finality provisions of 10 CFR 52.63 and
52.83. Fifteen of the most significant
changes are discussed below, to show
that each of the 15 substantive changes
to the AP1000 certified design meet at

least one of the criteria in 10 CFR
52.63(a)(1)(i) through (a)(1)(vii) and,
therefore, do not constitute a violation
of the finality provisions in that section.

I. 10 CFR 52.63 Criterion (a)(1)(iv):
Provides the Detailed Design
Information to be Verified under those
ITAAC, which are Directed at
Certification Information (i.e., DAC).

Title: Removal of Human Factors
Engineering Design Acceptance Criteria
from the Design Control Document.

Item: 1 of 15.

Significant Change: The ITAAC
Design Commitments for Human Factor
Engineering (HFE) is in Tier 1, Table
3.2-1. In Revision 17 of the AP1000
DCD, Westinghouse proposed deletion
of the Human Factors DAC (Design
Commitments 1 through 4) and
provided sufficient supporting
documentation to meet the requirements
of these ITAAC. Design Commitment 1
pertains to the integration of human
reliability analysis with HFE design.
Design Commitment 2 pertains to the
HFE task analysis. Design Commitment
3 pertains to the human-system
interface. Design Commitment 4
pertains to the HFE program verification
and validation implementation. The
information developed by Westinghouse
to satisfy these ITAAC is included in
Chapter 18 of the DCD.

Location within the Safety Evaluation
(SER) where the changes are principally
described:

The details of the NRC’s evaluation of
Westinghouse’s design features
associated with the HFE DAC are in
Sections 18.7.6 (design commitment 1),
18.5.9 (design commitment 2), 18.2.8
(design commitment 3), and 18.11
(design commitment 4) of the SER
(ADAMS Accession No. ML103260072).

Evaluation of the Criteria in 10 CFR
52.63(a)(1):

The additional information included
in Tier 2 provides detailed design
information on human factors design
that would otherwise have to be
addressed through verification of
implementation of the human factors
DAC. Therefore, the changes to the DCD
eliminate the need for DAC on human
factors and meet the finality criteria in
§52.63(a)(1)(iv).

Title: Change to Instrumentation and
Control DAC and Associated ITAAC.

Item: 2 of 15.

Significant Change: In the proposed
revision to DCD Chapter 7,
Westinghouse chose the Common Q
platform to implement the Protection
and Safety Monitoring System (PMS)
and removed all references to the Eagle
21 platform. This design change,
coupled with the development of other
information about the PMS system

definition design phase, was the basis
for Westinghouse’s proposed removal of
its Tier 1, Chapter 2, Section 2.5.2,
Design Commitment 11(a) Design
Requirements phase from Table 2.5.2-8,
“Inspections, Tests, Analyses, and
Acceptance Criteria,” for the PMS.

In its proposed revision to the DCD in
Chapter 7, Westinghouse altered its
design for the 