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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Doc. No. AMS-FV-10-0081; FV10-930-4
FR]

Tart Cherries Grown in the States of
Michigan, et al.; Final Free and
Restricted Percentages for the 2010-
2011 Crop Year for Tart Cherries

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes final free
and restricted percentages under the tart
cherry marketing order for the 2010—
2011 crop year. The percentages are 58
percent free and 42 percent restricted
and will establish the proportion of
cherries from the 2010 crop which may
be handled in commercial outlets. The
percentages are intended to stabilize
supplies and prices, and strengthen
market conditions. The percentages
were recommended by the Cherry
Industry Administrative Board (Board),
the body that locally administers the
marketing order. The marketing order
regulates the handling of tart cherries
grown in the States of Michigan, New
York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin.

DATES: Effective Date: February 26,
2011.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Unit
155, 4700 River Road, Riverdale, MD
20737; telephone: (301) 734-5245, Fax:
(301) 734-5275; E-mail:
Kenneth.Johnson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order Administration

Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 930 (7 CFR
part 930), regulating the handling of tart
cherries produced in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order provisions now in effect, final free
and restricted percentages may be
established for tart cherries handled by
handlers during the crop year. This rule
establishes final free and restricted
percentages for tart cherries for the
2010-2011 crop year, beginning July 1,
2010, through June 30, 2011.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempt therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided an action is
filed not later than 20 days after the date
of the entry of the ruling.

The order prescribes procedures for
computing an optimum supply and
preliminary and final percentages that
establish the amount of tart cherries that
can be marketed throughout the season.
The regulations apply to all handlers of

tart cherries that are in the regulated
districts. Tart cherries in the free
percentage category may be shipped
immediately to any market, while
restricted percentage tart cherries must
be held by handlers in a primary or
secondary reserve, or be diverted in
accordance with §930.59 of the order
and § 930.159 of the regulations, or used
for exempt purposes (to obtain diversion
credit) under § 930.62 of the order and
§930.162 of the regulations. The
regulated Districts for the 2010-2011
crop year are: District two-Central
Michigan; District three-Southern
Michigan; District four-New York;
District seven-Utah; District eight-
Washington; and District nine-
Wisconsin. Districts one, five, and six
(Northern Michigan, Oregon, and
Pennsylvania, respectively) are not
regulated for the 2010-2011 season.

The order prescribes under § 930.52
that those districts to be regulated shall
be those districts in which the average
annual production of cherries over the
prior three years has exceeded six
million pounds. A district not meeting
the six million-pound requirement shall
not be regulated in such crop year.
Because this requirement was not met in
the Districts of Oregon and
Pennsylvania, handlers in those districts
are not subject to volume regulation
during the 2010-2011 crop year. Section
930.52 of the order also provides that
any district producing a crop which is
less than 50 percent of the average
annual processed production in that
district in the previous five years is
exempt from volume regulation. Thus,
Northern Michigan is also not subject to
volume regulation for the 2010-2011
crop year because its 2010 crop
production was less than 50 percent of
its 5-year average production due to
weather related crop damage.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. Demand for
tart cherries and tart cherry products
tend to be relatively stable from year to
year. The supply of tart cherries, by
contrast, varies greatly from crop year to
crop year. The magnitude of annual
fluctuations in tart cherry supplies is
one of the most pronounced for any
agricultural commodity in the United
States. In addition, since tart cherries
are processed either into cans or frozen,
they can be stored and carried over from
crop year to crop year. This creates
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substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely balanced. The
primary purpose of setting free and
restricted percentages is to balance
supply with demand and reduce large
surpluses that may occur.

Section 930.50(a) of the order
prescribes procedures for computing an
optimum supply for each crop year. The
Board must meet on or about July 1 of
each crop year, to review sales data,
inventory data, current crop forecasts
and market conditions. The optimum
supply volume is calculated as 100
percent of the average sales of the prior
three years to which is added a
desirable carryout inventory not to
exceed 20 million pounds or such other
amount as may be established with the
approval of the Secretary. The optimum
supply represents the desirable volume
of tart cherries that should be available
for sale in the coming crop year.

The order also provides that on or
about July 1 of each crop year, the Board
is to establish preliminary free and
restricted percentages. These
percentages are computed by deducting
the actual carryin inventory from the
optimum supply figure (adjusted to raw
product equivalent—the actual weight
of cherries handled to process into
cherry products) and subtracting that
figure from the current year’s USDA

crop forecast or from an average of such
other crop estimates the Board votes to
use. If the resulting number is positive,
this represents the estimated over-
production, which would be the
restricted tonnage. The restricted
tonnage is then divided by the sum of
the crop estimates for the regulated
districts to obtain a preliminary
restricted percentage for the regulated
districts. The preliminary free
percentage is the difference between the
restricted percentage and 100 percent. If
the tonnage requirements for the year
are more than the USDA crop forecast,
the Board is required to establish a
preliminary free tonnage percentage of
100 percent and a preliminary restricted
percentage of zero. The Board is
required to announce the preliminary
percentages in accordance with
paragraph (h) of § 930.50.

The Board met on June 17, 2010, and
computed, for the 2010-2011 crop year,
an optimum supply of 170 million
pounds. The Board recommended that
the desirable carryout figure be zero
pounds. Desirable carryout is the
amount of fruit required to be carried
into the succeeding crop year and is set
by the Board after considering market
circumstances and needs. This figure
can range from zero to a maximum of 20
million pounds.

The Board calculated preliminary free
and restricted percentages as follows:
The USDA estimate of the crop for the
entire production area was 195 million
pounds; a 51 million pound carryin
(based on Board estimates) was
subtracted from the optimum supply of
170 million pounds which resulted in
the 2010-2011 poundage requirements
(adjusted optimum supply) of 119
million pounds. The carryin figure
reflects the amount of cherries that
handlers actually have in inventory at
the beginning of the 2010-2011 crop
year. Subtracting the adjusted optimum
supply of 119 million pounds from the
USDA crop estimate, (195 million
pounds) resulted in a surplus of 76
million pounds of tart cherries. The
surplus was divided by the production
in the regulated districts (191 million
pounds) and resulted in a restricted
percentage of 40 percent for the 2010—
2011 crop year. The free percentage was
60 percent (100 percent minus 40
percent). The Board established these
percentages and announced them to the
industry as required by the order.

The preliminary percentages were
based on the USDA production estimate
and the following supply and demand
information available at the June
meeting for the 2010-2011 crop year:

Millions of
pounds
Optimum Supply Formula:
(1) Average sales Of the PriOr tNIEE YEAIS ........c.iiiiiiiiiiiiee ettt sa e e bt e e ar e se e r e enrenenenen 170
(2) PIUS ESITADIE CAITYOUL .....eiuiiiiieiee ettt ettt h e bt n et et e e e bt e b et e et e e sh et e bt e be e e e bt e nae e et e e eas e e bt e eaneesneenaneenneeans 0
(3) Optimum supply calculated by the Board at the June MEEtING ........c.ceeciiiiiiiiiiie e 170
Preliminary Percentages:
(4) USDA CrOP ©SHIMALE ....eiuiitieeiitieie sttt ettt bt b et h e e ae e e b e b e e bt eh e e e e e b e e et e bt et e nhe e e e e Rt e e e e aR e e e s e nneea e e nene e et e nenenns 195
(5) Carryin held by handlers as of July 1, 2009 ..... 51
(6) Adjusted optimum supply for current crop year ... 119
(7) SUIPIUS .o 76
(8) USDA crop estimate for regulated IiSTHCES ........ccoiiiriiiiiie et sr e r e r e 191
Percentages
Free Restricted
(9) Preliminary percentages (item 7 divided by item 8 x 100 equals restricted percentage; 100 minus restricted
percentage equals fre@ PEIrCENTAGER) .......ciiiiiiiiieiiiitie ettt ettt ettt et e ettt e e e ennees 60 40

Between July 1 and September 15 of
each crop year, the Board may modify
the preliminary free and restricted
percentages by announcing interim free
and restricted percentages to adjust to
the actual pack occurring in the
industry. No later than September 15,
the Board must recommend final free
and restricted percentages to the
Secretary.

The Secretary establishes final free
and restricted percentages through the
informal rulemaking process. These

percentages would make available the
tart cherries necessary to achieve the
optimum supply figure calculated by
the Board. The difference between any
final free percentage and 100 percent is
the final restricted percentage.

The Board met on September 10,
2010, to recommend final free and
restricted percentages. The actual
production reported by the Board was
189 million pounds, which is a 6
million pound decrease from the USDA
crop estimate of 195 million pounds.

The Board also recommended an
economic adjustment of 20 million
pounds to be subtracted from the
surplus to adjust the supply for the poor
quality and yields due to adverse
harvest conditions in various parts of
the production area. Handlers stated
that processing yields from the 2010 tart
cherry harvest were significantly lower
this year than in previous years. The
lower yields resulted in processors
using more raw tart cherries than usual
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to produce a given amount of finished
product.

A 51 million pound carryin (based on
handler reports) was subtracted from the
optimum supply of 170 million pounds
which resulted in the 2010-2011
poundage requirements (adjusted
optimum supply) of 119 million
pounds. Subtracting the adjusted
optimum supply of 119 million pounds

from the actual production of 189
million pounds results in a surplus of
70 million pounds of tart cherries. An
economic adjustment of 20 million
pounds was subtracted from the
surplus, resulting in an adjusted surplus
of 50 million pounds of tart cherries.
The adjusted surplus of 50 million
pounds was divided by the production
in the regulated districts (120 million

pounds) and resulted in a restricted
percentage of 42 percent for the 2010—
2011 crop year. The free percentage was
58 percent (100 percent minus 42
percent).

The final percentages are based on the
Board’s reported production figures and
the following supply and demand
information available in September for
the 2010-2011 crop year:

Millions of
pounds
Optimum Supply Formula:
(1) Average sales Of the PriOr tIrEE YEAIS ........c.iiiiiiiiiei et e st e sr e e e s n e seenr e seenrenenenes 170
(2) PIUS ESITADIE CAITYOUL .....eoiuiiiiiiitiiet ettt ettt h et e b e st et e e e e bt e eh et e e s e e she e e st e b et e s bt e nan e et e e eas e e bt e saneenbnenareeneneeas 0
(3) Optimum supply calculated by the BOAI ..........ccciiiiiiiieie et r e r e e e e e 170
Final Percentages:
(G =TT =T ool 4 (Yo I o] 0T [¥ e (1o ] o HNO PSSRSO U PRSPPI 189
(5) Carryin held by handlers @s Of JUIY 1, 2010 ....cooiiiiiiiiieiiee ettt b e sab et e e st e sa e e sareesaeesneeneneens 51
(Y aYe VIS =Y e oy il 4 T8 o d E=TU o] oAU PS PRSP 119
(7) SUrplus (itemM 4 MINUS ITEM B) ....oiuiiitiiiiieii ettt sttt e et e e b et e e st e sh et e bt e be e e bt e sae e e abe e eas e e bt e eaneenanenareeneneens 70
(8) ECONOMIC AGJUSIMENT ... .eitiieiiieie ettt ettt e e e e e e s b e e b e s b e e st e bt e s e e b e e e s et e aeenR e e ae e s Rt es e e n e e be e st eb e e n e nreennenreennes 20
(9) Adjusted surplus (itemM 7 MINUS IEEM 8) ....coiiiuiiiiiieeeiiiee e et e e et e e s ra e e e sse e e e saseeeessseeesasaeeeasaeeesnseeeesnseeeasseeeaseeeennseeann 50
(10) Production in regulated dISTHCS .........coiiiieiiiiiiieeie e et sr e e sr e e e r e se e r e e nr e ns 120
Percentages
Free Restricted
(11) Final Percentages (item 9 divided by item 10 x 100 equals restricted percentage; 100 minus re-
stricted percentage equals free PEerCeNtAgE) ........cocuiiiiiiiiiiiiiiiee et e 58 42

The USDA’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. This
goal would be met by the establishment
of a final percentage which releases 100
percent of the optimum supply and the
additional release of tart cherries
provided under § 930.50(g). This release
of tonnage, equal to 10 percent of the
average sales of the prior three years, is
made available to handlers each season.
The Board recommended that such
release should be made available to
handlers the first week of December and
the first week of May. Handlers can
decide how much of the 10 percent
release they would like to receive on the
December and May release dates. Once
released, such cherries are available for
free use by such handler.
Approximately 17 million pounds
would be made available to handlers
this season in accordance with
Department Guidelines. This release
would be made available to every
handler in proportion to the handler’s
percentage of the total regulated crop
handled. If a handler does not take his/
her proportionate amount, such amount
remains in the inventory reserve.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of tart cherries who are subject to
regulation under the tart cherry
marketing order and approximately 600
producers of tart cherries in the
regulated area. Small agricultural
service firms, which includes handlers,
have been defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. A majority of the producers

and handlers are considered small
entities under SBA’s standards.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. During the period
1997/98 through 2008/09,
approximately 85 percent of the U.S.
tart cherry crop, or 222.7 million
pounds, was processed annually. Of the
222.7 million pounds of tart cherries
processed, 61 percent was frozen, 27
percent was canned, and 12 percent was
utilized for juice and other products.

Based on National Agricultural
Statistics Service data, acreage in the
United States devoted to tart cherry
production has been trending
downward. Bearing acreage has
declined from a high of 50,050 acres in
1987/88 to 35,550 acres in 2009/10. This
represents a 29 percent decrease in total
bearing acres. Michigan leads the nation
in tart cherry acreage with 73 percent of
the total and produces about 75 percent
of the U.S. tart cherry crop each year.

The 2010/11 crop is 189 million
pounds. This production level is 6
million pounds less than the 195.3
million pounds estimated by the
National Agricultural Statistics Service
(NASS) in June. The largest crop
occurred in 1995 with production in the
regulated districts reaching a record
395.6 million pounds. The price per
pound received by tart cherry growers
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ranged from a low of 7.3 cents in 1987
to a high of 46.4 cents in 1991. These
problems of wide supply and price
fluctuations in the tart cherry industry
are national in scope and impact.
Growers testified during the order
promulgation process that the prices
they received often did not come close
to covering the costs of production.

The industry demonstrated a need for
an order during the promulgation
process of the marketing order because
large variations in annual tart cherry
supplies tend to lead to fluctuations in
prices and disorderly marketing. As a
result of these fluctuations in supply
and price, growers realize less income.
The industry chose a volume control
marketing order to even out these wide
variations in supply and improve
returns to growers. During the
promulgation process, proponents
testified that small growers and
processors would have the most to gain
from implementation of a marketing
order because many such growers and
handlers had been going out of business
due to low tart cherry prices. They also
testified that, since an order would help
increase grower returns, this should
increase the buffer between business
success and failure because small
growers and handlers tend to be less
capitalized than larger growers and
handlers.

Aggregate demand for tart cherries
and tart cherry products tends to be
relatively stable from year-to-year.
Similarly, prices at the retail level show
minimal variation. Consumer prices in
grocery stores, and particularly in food
service markets, largely do not reflect
fluctuations in cherry supplies. Retail
demand is assumed to be highly
inelastic which indicates that price
reductions do not result in large
increases in the quantity demanded.
Most tart cherries are sold to food
service outlets and to consumers as pie
filling; frozen cherries are sold as an
ingredient to manufacturers of pies and
cherry desserts. Juice and dried cherries
are expanding market outlets for tart
cherries.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. In general, the
farm-level demand for a commodity
consists of the demand at retail or food
service outlets minus per-unit
processing and distribution costs
incurred in transforming the raw farm
commodity into a product available to
consumers. These costs comprise what
is known as the “marketing margin.”

The supply of tart cherries, by
contrast, varies greatly. The magnitude
of annual fluctuations in tart cherry
supplies is one of the most pronounced

for any agricultural commodity in the
United States. In addition, since tart
cherries are processed either into cans
or frozen, they can be stored and carried
over from year-to-year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely in equilibrium. As
a result, grower prices fluctuate widely,
reflecting the large swings in annual
supplies.

In an effort to stabilize prices, the tart
cherry industry uses the volume control
mechanisms under the authority of the
Federal marketing order. This authority
allows the industry to set free and
restricted percentages. These restricted
percentages are only applied to states or
districts with a 3-year average of
production greater than six million
pounds, and to states or districts in
which the production is 50 percent or
more of the previous 5-year processed
production average.

The primary purpose of setting
restricted percentages is an attempt to
bring supply and demand into balance.
If the primary market is over-supplied
with cherries, grower prices decline
substantially.

The tart cherry sector uses an
industry-wide storage program as a
supplemental coordinating mechanism
under the Federal marketing order. The
primary purpose of the storage program
is to warehouse supplies in large crop
years in order to supplement supplies in
short crop years. The storage approach
is feasible because the increase in
price—when moving from a large crop
to a short crop year—more than offsets
the costs for storage, interest, and
handling of the stored cherries.

The price that growers receive for
their crop is largely determined by the
total production volume and carryin
inventories. The Federal marketing
order permits the industry to exercise
supply control provisions, which allow
for the establishment of free and
restricted percentages for the primary
market, and a storage program. The
establishment of restricted percentages
impacts the production to be marketed
in the primary market, while the storage
program has an impact on the volume
of unsold inventories.

The volume control mechanism used
by the cherry industry results in
decreased supplies to primary markets.
Without volume control the primary
markets (domestic) would likely be
over-supplied, resulting in lower grower
prices.

To assess the impact that volume
control has on the prices growers
receive for their product, an
econometric model has been developed.
The econometric model provides a way

to see what impacts volume control may
have on grower prices. The two districts
in Michigan, along with the districts in
Utah, New York, Washington, and
Wisconsin are the restricted areas for
this crop year and their combined total
production is 120 million pounds. A 42
percent restriction means 70 million
pounds is available to be shipped to
primary markets from these five states.
Production levels of 65.3 million
pounds for Northwest Michigan, 1.2
million pounds for Oregon, and 2.2
million pounds for Pennsylvania (the
unregulated areas in 2010/11), result in
an additional 69 million pounds
available for primary market shipments.

In addition, USDA requires a 10
percent release from reserves as a
market growth factor. This results in an
additional 17 million pounds being
available for the primary market. The 70
million pounds from the two Michigan
districts, Utah, Washington, Wisconsin,
and New York, the 69 million pounds
from the other producing states, the 17
million pound release, and the 51
million pound carryin inventory gives a
total of 207 million pounds being
available for the primary markets.

The econometric model is used to
estimate the impact of establishing a
reserve pool for this year’s crop. With
the volume controls, grower prices are
estimated to be approximately $0.12 per
pound higher than without volume
controls.

The use of volume controls is
estimated to have a positive impact on
growers’ total revenues. With regulation,
growers’ total revenue from processed
cherries is estimated to be $23 million
higher than without restrictions. The
without-restrictions scenario assumes
that all tart cherries produced would be
delivered to processors for payments.

It is concluded that the 42 percent
volume control would not unduly
burden producers, particularly smaller
growers. The 42 percent restriction
would be applied to the growers in two
districts in Michigan, New York, Utah,
Washington, and Wisconsin. The
growers in the other unregulated areas
covered under the marketing order will
benefit from this restriction.

Recent grower prices have been as
high as $0.44 per pound in 2002-03
when there was a crop failure. Prices in
the last two crop years have been $0.372
in 2008-09 and $0.194 per pound in
2009-10. At current production levels,
yield is estimated at approximately
10,251 pounds per acre. At this level of
yield the cost of production is estimated
to be $0.25 per pound (costs were
estimated by representatives of
Michigan State University with input
provided by growers for the current
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crop). The grower price for 2010-11 will
likely be less than $0.25 per pound for
the combined free and restricted
production. Thus, this year’s grower
price even with regulation is estimated
to be below the cost of production. The
use of volume controls is believed to
have little or no effect on consumer
prices and will not result in fewer retail
sales or sales to food service outlets.

Without the use of volume controls,
the industry could be expected to start
to build large amounts of unwanted
inventories. These inventories have a
depressing effect on grower prices. The
econometric model shows for every 1
million-pound increase in carryin
inventories, a decrease in grower prices
of $0.0036 per pound occurs. The use of
volume controls allows the industry to
supply the primary markets while
avoiding the disastrous results of over-
supplying these markets. In addition,
through volume control, the industry
has an additional supply of cherries that
can be used to develop secondary
markets such as exports and the
development of new products. The use
of reserve cherries in the production
shortened 2002/03 crop year proved to
be very useful and beneficial to growers
and packers.

In discussing the possibility of
marketing percentages for the 2010—
2011 crop year, the Board considered
the following factors contained in the
marketing policy: (1) The estimated total
production of tart cherries; (2) the
estimated size of the crop to be handled;
(3) the expected general quality of such
cherry production; (4) the expected
carryover as of July 1 of canned and
frozen cherries and other cherry
products; (5) the expected demand
conditions for cherries in different
market segments; (6) supplies of
competing commodities; (7) an analysis
of economic factors having a bearing on
the marketing of cherries; (8) the
estimated tonnage held by handlers in
primary or secondary inventory
reserves; and (9) any estimated release
of primary or secondary inventory
reserve cherries during the crop year.

The Board’s review of the factors
resulted in the computation and
announcement in September 2010 of the
free and restricted percentages proposed
to be established by this rule (58 percent
free and 42 percent restricted).

One alternative to this action would
be not to have volume regulation this
season. Board members believed that no
volume regulation would be detrimental
to the tart cherry industry.

As mentioned earlier, the
Department’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” specify that 110

percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. The
quantity available under this rule is 110
percent of the quantity shipped in the
prior three years.

The free and restricted percentages
established by this rule release the
optimum supply and apply uniformly to
all regulated handlers in the industry,
regardless of size. There are no known
additional costs incurred by small
handlers that are not incurred by large
handlers. The stabilizing effects of the
percentages impact all handlers
positively by helping them maintain
and expand markets, despite seasonal
supply fluctuations. Likewise, price
stability positively impacts all
producers by allowing them to better
anticipate the revenues their tart
cherries will generate.

While the benefits resulting from this
rulemaking are difficult to quantify, the
stabilizing effects of the volume
regulations impact both small and large
handlers positively by helping them
maintain markets even though tart
cherry supplies fluctuate widely from
season to season.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (Pub. L. 104-13), the
information collection and
recordkeeping requirements under the
tart cherry marketing order have been
previously approved by OMB and
assigned OMB Number 0581-0177.

Reporting and recordkeeping burdens
are necessary for compliance purposes
and for developing statistical data for
maintenance of the program. The forms
require information which is readily
available from handler records and
which can be provided without data
processing equipment or trained
statistical staff. As with other, similar
marketing order programs, reports and
forms are periodically studied to reduce
or eliminate duplicate information
collection burdens by industry and
public sector agencies. This rule does
not change those requirements.

As noted in the initial regulatory
flexibility analysis, the Department has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this regulation.

In addition, the Board’s meeting was
widely publicized throughout the tart
cherry industry and all interested
persons were invited to attend the
meeting and participate in Board
deliberations on all issues. Like all
Board meetings, the September 10,
2010, meeting was a public meeting and

all entities, both large and small, were
able to express views on this issue.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on December 13, 2010 (75 FR
77564). Copies of the rule were mailed
or sent via facsimile to all Board
members and alternates. Finally, the
rule was made available through the
Internet by USDA and the Office of the
Federal Register. A 30-day comment
period ending January 12, 2011, was
provided to allow interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to
Antoinette Carter at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
shipping tart cherries from the 2010—
2011 crop. Further, handlers are aware
of this rule, which was recommended at
a public meeting. Also a 30-day
comment period was provided for in the
proposed rule. No comments were
received.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

m 1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.
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m 2. Section 930.256 is added to read as
follows:

Note: This section will not appear in the
annual Code of Federal Regulations.

§930.256 Final free and restricted
percentages for the 2010-2011 crop year.

The final percentages for tart cherries
handled by handlers during the crop
year beginning on July 1, 2010, which
shall be free and restricted, respectively,
are designated as follows: Free
percentage, 58 percent and restricted
percentage, 42 percent.

Dated: February 18, 2011.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-4269 Filed 2-24-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY
10 CFR Part 1023

48 CFR Parts 901, 902, 903, 904, 906,
907, 908, 909, 911, 914, 915, 916, 917,
and 952

RIN 1991-AB81

(General Provisions) Contract Appeals
and the Acquisition Regulation:
General, Acquisition Planning, and
Contracting Methods and Contract
Types

Correction

In rule document 2011-1320
appearing on pages 7685-7694 in the
issue of Friday, February 11, 2011, make
the following correction:

915.404 [Table Corrected]

On page 7693, in the table, in the last
row, in the column labeled “Add”,
““DOE to”” should read ““DOE to—"".
[FR Doc. C1-2011-1320 Filed 2—24-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM412 Special Conditions No.
25-419-SC]

Special Conditions: Boeing Model
787-8 Airplane; Overhead Crew-Rest
Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Model 787-8
airplane. This airplane will have novel
or unusual design features associated
with installation of an overhead crew-
rest (OCR) compartment. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
Additional special conditions will be
issued for other novel or unusual design
features of the Boeing Model 787-8
airplanes.

DATES: Effective Date: March 28, 2011.
FOR FURTHER INFORMATION CONTACT: Jeff
Gardlin, FAA, Airframe/Cabin Safety
Branch, ANM-115, Transport Standards
Staff, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2136;
facsimile (425) 227-1320.
SUPPLEMENTARY INFORMATION:

Background

On March 28, 2003, The Boeing
Commercial Airplane Group (hereafter
referred to as “Boeing”) applied for an
FAA type certificate for its new Boeing
Model 787-8 passenger airplane. The
company applied for an extension of
time for the type certificate on March 9,
2009, and was granted that extension on
March 13, 2009. The Boeing Model
787-8 airplane will be an all-new, two-
engine, jet transport airplane with a
two-aisle cabin. The maximum takeoff
weight will be 476,000 pounds, with a
maximum passenger capacity of 381.

Type Certification Basis

Under provisions of Title 14 Code of
Federal Regulations (14 CFR) 21.17,
Boeing must show that the Boeing
Model 787-8 airplane (hereafter referred
to as “the 787”) meets the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25-1 through
25-117, 25-120, 25—-124, 25-125 and
25-128, except that § 25.1309 remains at
Amendment 25-117 for cargo-fire
protection systems. If the Administrator
finds that the applicable airworthiness
regulations (i.e., 14 CFR part 25) do not
contain adequate or appropriate safety
standards for the 787 because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to complying with the
applicable airworthiness regulations
and special conditions, the 787 must
comply with the fuel-vent and exhaust-

emission requirements of 14 CFR part
34, and the noise-certification
requirements of 14 CFR part 36. In
addition, the FAA must issue a finding
of regulatory adequacy pursuant to
section 611 of Public Law 92-574, the
“Noise Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design features, the special conditions
would also apply to the other model
under provisions of § 21.101.

Novel or Unusual Design Features

Crew-rest compartments have been
installed and certificated on several
Boeing airplane models in locations as
varied as the main passenger-seating
area, the overhead space above the main
passenger-cabin seating area, and below
the passenger-cabin seating area within
the cargo compartment. In each case, the
Administrator has determined that the
applicable regulations (i.e., 14 CFR part
25) did not provide all of the necessary
requirements because each installation
had unique features by virtue of its
design, location, and use on the
airplane. The special conditions contain
safety standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

Most recently for the Boeing Model
777 series airplanes, the FAA has issued
Special Conditions No. 25-230-SC,
dated April 9, 2003, for crew-rest
compartments allowed to be occupied
by crewmembers and flight
crewmembers during flight, and Special
Conditions No. 25—-260-SC, dated April
14, 2004, for crew-rest compartments
allowed to be occupied by
crewmembers and flight crewmembers
during TT&L, as well as during flight.

The OCR compartment on the 787
identified by Boeing as an overhead
flight-attendant rest is located above the
main passenger cabin, adjacent to Door
4, and will be accessed from the main
deck by stairs through a vestibule. This
OCR compartment will contain six
private berths, an emergency hatch that
opens directly into the main passenger-
cabin area, a smoke-detection system, an
oxygen system, and various occupant
amenities. This OCR compartment will
only be occupied by trained
crewmembers in flight. It will not be



Federal Register/Vol. 76, No. 38/Friday, February 25, 2011/Rules and Regulations

10477

occupied during taxi, takeoff, or
landing.

This 787 OCR compartment is unique
to part 25 because of its design, location,
and use on the airplane.

Because of the novel or unusual
features associated with installation of
this compartment, special conditions
are considered necessary to provide a
level of safety equal to that established
by the airworthiness regulations.

These special conditions do not
negate the need to address other
applicable part 25 regulations.

Discussion of Comments

Notice of proposed special conditions
25-09-08-SC for the Boeing Model 787
series airplanes was published in the
Federal Register on January 4, 2010. No
comments were received, and these
special conditions are adopted as
proposed.

Operational Evaluations and Approval

These special conditions outline
requirements for OCR-compartment
design approvals administered by the
FAA’s Aircraft Certification Service.
Before operational use of an OCR
compartment, the FAA’s Flight
Standards Service must evaluate and
approve the “basic suitability” of the
compartment for crew occupation.
Additionally, if an operator wishes to
use an OCR compartment as “sleeping
quarters,” the compartment must
undergo an additional evaluation and
approval (reference 14 CFR 121.485(a),
121.523(b), and 135.269(b)(5)).
Compliance with these special
conditions does not ensure that the
applicant has demonstrated compliance
with the requirements of parts 121 or
135.

To obtain an operational evaluation,
the type certificate holder must contact
the appropriate aircraft evaluation group
(AEG) in the Flight Standards Service
and request a “basic suitability”
evaluation or a “sleeping quarters”
evaluation of its OCR compartment. The
results of these evaluations should be
documented in a 787 flight
standardization board (FSB) report
appendix. Individual operators may
reference these standardized evaluations
in discussions with their FAA principal
operating inspector (POI) as the basis for
an operational approval, in lieu of an
on-site operational evaluation.

Any changes to the approved OCR
compartment configuration that affect
crewmember emergency egress, or any
other procedures affecting safety of the
occupying crewmembers or related
emergency training, will require re-
evaluation and approval. The applicant
for an OCR compartment design change

that affects egress, safety procedures, or
training is responsible for notifying the
FAA’s AEG that a new compartment
evaluation is required. The results of a
re-evaluation should also be
documented in a 787 FSB report
appendix.

Procedures must be developed to
ensure that a crewmember entering the
OCR compartment through the stairway/
vestibule to fight a fire will examine the
stairway/vestibule and the adjacent
galley or lavatory areas (if installed) for
the source of the fire before entering the
remaining areas of the compartment.
This is intended to ensure that the
source of the fire is not between the
crewmember and the entrance to the
OCR compartment. If a fire source is not
immediately evident to the firefighter,
the firefighter should check for potential
fire sources at areas closest to the OCR
compartment entrance first, then
proceed to check areas in such a manner
that the fire source, when found, will
not be between the firefighter and his or
her way to get out of the compartment.
Procedures describing methods for
searching the OCR compartment for fire
source(s) must be transmitted to
operators for incorporation into their
training programs and appropriate
operational manuals.

Discussion of Special Conditions

These special conditions initially
apply to an OCR compartment installed
adjacent to the Door 4 exits on the 787.
These special conditions supplement 14
CFR part 25. Except as noted below,
these special conditions for the 787
closely resemble Boeing 777 Special
Conditions No. 25-230-SC.

Special Conditions 4 and 14 contain
requirements for the exit signs that must
be provided in the OCR compartment.
Symbols that satisfy the equivalent level
of safety finding established for the 787
may be used in lieu of the text required
by §25.812(b)(1)(i). The FAA expects
that crewmembers will learn the
meaning of any symbolic exit sign as a
part of their training in evacuation
procedures.

Special Condition 13 contains
requirements for supplemental oxygen
systems. Special Conditions No. 25—
260-SC, for the overhead flightcrew rest
compartments, required that each berth
be provided with two oxygen masks.
This was intended to address the case
where a person not in a berth was
moving around in the crew-rest
compartment and needed quick access
to the oxygen. For the designs used in
the model 777, this requirement was
sufficient. However, for the 787, the
requirement to have two masks per
berth may not always meet the objective

of having masks available to persons
who are in transition within the
compartment. Therefore, the wording of
this special condition has been modified
to better state the objective rather than
specify that two masks be provided per
berth. In addition, the requirement to
have adequate illumination to retrieve
the mask, while implied previously, is
made explicit in these special
conditions.

Special Condition 17 contains the
requirement for materials used in the
construction of the OCR compartment
and states that § 25.853 as amended by
Amendment 25-116 is the appropriate
regulation. Amendment 25-116 is the
latest amendment level for § 25.853.

Compliance with these special
conditions does not relieve the
applicant from the existing airplane
certification-basis requirements. One
particular area of concern is that
installation of OCR compartments
changes the compartment volume in the
overhead area of the airplane. The
applicant must comply with the
pressurized compartment loads
requirements of § 25.365(e), (f), and (g)
for the OCR compartment, as well as for
any other airplane compartments whose
decompression characteristics are
affected by the installation of an OCR
compartment. Compliance with §25.813
emergency exit access requirements
must be demonstrated for all phases of
flight during which occupants will be
present.

Section 25.813(e) prohibits
installation of interior doors between
passenger compartments, but the FAA
has historically found crew rest-
compartment doors to be acceptable,
because crew rests are not passenger
compartments. Special Conditions 1 and
14 provide requirements for crew rest-
compartment doors which are
considered to provide an appropriate
level of safety to OCR compartment
occupants.

Sections 25.1443. 25.1445, and
25.1447 describe oxygen requirements
for flightcrew, passengers, and cabin
attendants. Crewmembers occupying the
OCR compartment are not on duty, and
therefore are considered passengers in
determining compliance with these
oxygen regulations.

Applicability

As discussed above, these special
conditions are applicable to the 787.
Should Boeing apply at a later date for
a change to the type certificate to
include another model incorporating the
same novel or unusual design features,
these special conditions would apply to
that model as well.
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Conclusion

This action affects only certain novel
or unusual design features of the 787. It
is not a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the
Boeing Model 787-8 airplanes with an
overhead crew-rest (OCR) compartment
installed above the main passenger
cabin adjacent to an exit door.

1. Occupancy of the OCR
compartment is limited to the total
number of installed bunks and seats in
each compartment. An approved seat or
berth, able to withstand the maximum
flight loads when occupied for each
occupant permitted in the OCR
compartment, must be available.
Maximum occupancy in the OCR
compartment is six crewmembers
during flight.

(a) Appropriate placards must be
located inside and outside each
entrance to the OCR compartment to
indicate:

(1) The maximum number of
occupants allowed during flight.

(2) Occupancy is restricted to
crewmembers who are trained in the
evacuation procedures for the OCR
compartment.

(3) Occupancy is prohibited during
taxi, take-off, and landing.

(4) Smoking is prohibited in the OCR
compartment.

(5) Stowage in the OCR compartment
area is limited to crew personal luggage.
The stowage of cargo or passenger
baggage is not allowed.

(b) At least one ashtray must be
located on both the inside and the
outside of any entrance to the OCR
compartment.

(c) A limitation in the airplane flight
manual must be established to restrict
occupancy to crewmembers the pilot in
command has determined to be both
trained in the emergency procedures for
the OCR compartment and able to
rapidly use the evacuation routes of the
OCR compartment.

(d) A means must be in place for any
door installed between the OCR
compartment and the passenger cabin to
be quickly opened from inside the
compartment, even when crowding
occurs at each side of the door.

(e) For all doors installed in the OCR
compartment, a means must be in place
to preclude anyone from being trapped
inside the OCR compartment. If a
locking mechanism is installed, it must
be capable of being unlocked from the
outside without the aid of special tools.
The lock must not prevent opening from
the inside of the OCR compartment at
any time.

(f) The means of opening doors and
hatches to the OCR compartment must
be simple and obvious. The OFCR
compartment doors and hatches must be
able to be closed from the main
passenger cabin. Doors or hatches that
separate the overhead crew-rest
compartment from the main deck must
not adversely affect evacuation of
occupants on the main deck (slowing
evacuation by encroaching into aisles,
for example) or cause injury to those
occupants during opening or while
opened.

2. At least two emergency evacuation
routes must be available and which
could be used by each occupant of the
OCR compartment to rapidly evacuate
to the main cabin. These evacuation
routes must be able to be closed from
the main passenger cabin after
evacuation. In addition—

(a) The routes must be located with
sufficient separation within the OCR
compartment to minimize the
possibility of an event either inside or
outside of the crew-rest compartment
rendering both routes inoperative.

Compliance with requirements of
Special Condition 2(a) may be shown by
inspection or by analysis. Regardless of
which method is used, the maximum
acceptable distance between crew-rest
compartment outlets is 60 feet.

Compliance by Inspection

Inspection may be used to show
compliance with Special Condition 2(a).
An inspection finding that an OCR
compartment has evacuation routes
located so that each occupant of the
seats and berths has an unobstructed
route to at least one of the crew-rest
compartment outlets, regardless of the
location of a fire, would be reason for
a finding of compliance. A fire within
a berth that only blocks the occupant of
that berth from exiting the berth need
not be considered. Therefore, crew rest-
compartment outlets that are located at
absolute opposite ends (i.e., adjacent to
opposite end walls) of the OCR
compartment would require no further
review or analysis with regard to exit
separation.

Compliance by Analysis

Analysis must show that the OCR
compartment configuration and interior

features allow all occupants of the OCR
compartment to escape the
compartment in the event of a hazard
inside or outside of the compartment.
Elements to consider in this evaluation
are as follows:

(1) Fire inside or outside the OCR
compartment, considered separately,
and the design elements used to reduce
the available fuel for the fire.

(2) Design elements used to reduce
fire-ignition sources in the OCR
compartment.

(3) Distribution and quantity of
emergency equipment within the OCR
compartment.

(4) Structural failure or deformation of
components that could block access to
the available evacuation routes (e.g.,
seats, folding berths, contents of
stowage compartments, etc.).

(5) An incapacitated person blocking
the evacuation routes.

(6) Any other foreseeable hazard not
identified above that could cause the
evacuation routes to be compromised.

Analysis must consider design
features affecting access to the
evacuation routes. Possibilities for
design components affecting evacuation
that should be considered include, but
are not limited to, seat-back break-over,
rigid structure that reduces access from
one part of the compartment to another,
and items known to be the cause of
potential hazards. Factors that also
should be considered are availability of
emergency equipment to address fire
hazards; availability of communications
equipment; supplemental restraint
devices to retain items of mass that, if
broken loose, could hinder evacuation;
and load-path isolation between
components containing evacuation
routes.

Analysis of fire threats should be used
in determining placement of required
fire extinguishers and protective
breathing equipment (PBE). This
analysis should consider the possibility
of fire in any location in the OCR
compartment. The location and quantity
of PBE equipment and fire extinguishers
should allow occupants located in any
approved seats or berths access to the
equipment necessary to fight a fire in
the OCR compartment.

The intent of this special condition is
to provide sufficient exit-route
separation. Therefore, the exit-
separation analysis described above
should not be used to approve OCR-
compartment outlets that have less
physical separation (measured between
the centroid of each exit opening) than
the minimums prescribed below, unless
compensating features are identified
and submitted to the FAA for evaluation
and approval.



Federal Register/Vol. 76, No. 38/Friday, February 25, 2011/Rules and Regulations

10479

For an OCR compartment with one
outlet located near the forward or aft
end of the compartment (as measured by
having the centroid of the exit opening
within 20 percent of the forward or aft
end of the total OCR-compartment
length), the outlet separation from one
outlet to the other should not be less
than 50 percent of the total OCR-
compartment length.

For OCR compartments with neither
required OCR-compartment outlet
located near the forward or aft end of
the compartment (as measured by not
having the centroid of either outlet
opening within 20 percent of the
forward or aft end of the total OCR-
compartment length), the outlet
separation from one outlet to the other
should not be less than 30 percent of the
total OCR-compartment length.

(b) The routes must be designed to
minimize the possibility of blockage,
which might result from fire,
mechanical or structural failure, or
persons standing below or against the
crew-rest compartment outlets. One of
the two OCR evacuation routes should
not be located where, during times
when occupancy is allowed, normal
movement by passengers occurs (i.e.,
main aisle, cross aisle or galley
complex, for example) that would
impede egress from the OCR
compartment. If an evacuation route is
in an area where normal movement of
passengers occurs, it must be
demonstrated that passengers would not
impede egress to the main deck. If low
headroom is at or near the evacuation
route, provisions must be made to
prevent or to protect occupants of the
OCR compartment from head injury.
Use of evacuation routes must not
depend on any powered device. If an
OCR-compartment outlet is over an area
of passenger seats, a maximum of five
passengers may be displaced from their
seats temporarily during the process of
evacuating an incapacitated person(s). If
such an evacuation procedure involves
the evacuee stepping on seats, the seats
must not be damaged to the extent that
they would not be acceptable for
occupancy during an emergency
landing.

(c) Emergency evacuation procedures,
including procedures for emergency
evacuation of an incapacitated occupant
from the OCR compartment, must be
established. The applicant must
transmit all of these procedures to the
operator for incorporation into its
training programs and appropriate
operational manuals.

(d) A limitation must be included in
the airplane flight manual or other
suitable means to require that
crewmembers are trained in the use of

the OCR-compartment evacuation
routes.

3. A means must be available for
evacuating an incapacitated person
(representative of a 95th percentile
male) from the OCR compartment to the
passenger cabin floor.

(a) Such an evacuation must be
demonstrated for all evacuation routes.
A crewmember (a total of one assistant
within the OCR compartment) may
provide assistance in the evacuation.
Additional assistance may be provided
by up to three persons in the main
passenger compartment. These
additional assistants must be standing
on the floor while providing assistance.
For evacuation routes with stairways,
the additional assistants may ascend up
to one half the elevation change from
the main deck to the OCR compartment,
or to the first landing, whichever is
lower.

4. The following signs and placards
must be provided in the OCR
compartment and they must meet the
following criteria:

(a) At least one exit sign, located near
each OCR compartment outlet, meeting
the emergency lighting requirements of
§25.812(b)(1)(i). One allowable
exception would be a sign with reduced
background area of no less than 5.3
square inches (excluding the letters),
provided that it is installed so that the
material surrounding the exit sign is
light in color (white, cream, light beige,
for example). If the material
surrounding the exit sign is not light in
color, a sign with a minimum of a one-
inch-wide background border around
the letters would be acceptable. Another
allowable exception is a sign with a
symbol that the FAA has determined to
be equivalent for use as an exit sign in
an OCR compartment.

(b) An appropriate placard located
conspicuously on or near each OCR-
compartment door or hatch that defines
the location and the operating
instructions for access to and operation
of the outlet door or hatch.

(c) Placards must be readable from a
distance of 30 inches under emergency
lighting conditions.

(d) The door or hatch handles and
operating-instruction placards required
by Special Condition 4(b) of these
special conditions must be illuminated
to at least 160 microlamberts under
emergency lighting conditions.

5. A means must be available, in the
event of failure of the aircraft’s main
power system, or of the normal OCR
compartment lighting system, for
emergency illumination to be
automatically provided for the OCR
compartment.

(a) This emergency illumination must
be independent of the main lighting
system.

(b) The sources of general cabin
illumination may be common to both
the emergency and the main lighting
systems if the power supply to the
emergency lighting system is
independent of the power supply to the
main lighting system.

(c) The illumination level must be
sufficient to allow occupants of the OCR
compartment to locate and move to the
main passenger cabin floor by means of
each evacuation route.

(d) The illumination level must be
sufficient, with the privacy curtains in
the closed position, for each occupant of
the OCR compartment to locate a
deployed oxygen mask.

6. A means must be available for two-
way voice communications between
crewmembers on the flight deck and
occupants of the OCR compartment.
Two-way communications must also be
available between occupants of the OCR
compartment and each flight attendant
station in the passenger cabin required
per § 25.1423(g) to have a public-
address-system microphone. In
addition, the public-address system
must include provisions to provide only
the relevant information to the
crewmembers in the OCR compartment
(e.g., fire in flight, aircraft
depressurization, preparation of the
compartment occupants for landing,
etc.).

7. A means must be available for
manual activation of an aural emergency
alarm system, audible during normal
and emergency conditions, to enable
crewmembers on the flight deck and at
each pair of required floor-level
emergency exits to alert occupants of
the OCR compartment of an emergency
situation. Use of a public address or
crew interphone system will be
acceptable, provided an adequate means
of differentiating between normal and
emergency communications is
incorporated. The system must be
powered in flight, after the shutdown or
failure of all engines and auxiliary
power units, for a period of at least ten
minutes.

8. A means, readily detectable by
seated or standing occupants of the OCR
compartment, must be in place to
indicate when seat belts should be
fastened. If the OCR compartment has
no seats, at least one means must be
provided to cover anticipated
turbulence (e.g., sufficient handholds).
Seatbelt-type restraints must be
provided for berths and must be
compatible for the sleeping position
during cruise conditions. A placard on
each berth must require that these
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restraints be fastened when occupied. If
compliance with any of the other
requirements of these special conditions
is predicated on specific head position,
a placard must identify that head
position.

9. In lieu of the requirements
specified in § 25.1439(a) pertaining to
isolated compartments, and to provide a
level of safety equivalent to that
provided to occupants of an isolated
galley, the following equipment must be
provided in the OCR compartment:

(a) At least one approved hand-held
fire extinguisher appropriate for the
kinds of fires likely to occur.

(b) Two PBE devices suitable for
firefighting, or one PBE for each hand-
held fire extinguisher, whichever is
greater. All PBE devices must be
approved to Technical Standard Order
(TSO)-C116 or equivalent.

(c) One flashlight.

Note: Additional PBE devices and fire
extinguishers in specific locations, beyond
the minimum numbers prescribed in Special
Condition 9, may be required as a result of
the egress analysis accomplished to satisfy
Special Condition 2(a).

10. A smoke- or fire-detection system
(or systems) must be provided that
monitors each occupiable area within
the OCR compartment, including those
areas partitioned by curtains or doors.
Flight tests must be conducted to show
compliance with this requirement. If a
fire occurs, each system (or systems)
must provide:

(a) A visual indication to the
flightdeck within one minute after the
start of a fire.

(b) An aural warning in the OCR
compartment.

(c) A warning in the main passenger
cabin. This warning must be readily
detectable by a flight attendant, taking
into consideration the locations of flight
attendants throughout the main
passenger compartment during various
phases of flight.

11. A means to fight a fire must be
provided. This can be either a built-in
extinguishing system or a manual, hand-
held extinguishing system.

(a) For a built-in extinguishing
system:

(1) The system must have adequate
capacity to suppress a fire considering
the fire threat, volume of the
compartment, and the ventilation rate.
The system must have sufficient
extinguishing agent to provide an initial
knockdown and suppression
environment per the minimum
performance standards that have been
established for the agent being used. In
addition, certification flight testing will
verify the acceptable duration that the

suppression environment can be
maintained.

(2) If the capacity of the extinguishing
system does not provide effective fire
suppression that will last for the
duration of flight from the farthest point
in route to the nearest suitable landing
site expected in service, an additional
manual firefighting procedure must be
established. For the built-in
extinguishing system, the time duration
for effective fire suppression must be
established and documented in the
firefighting procedures in the airplane
flight manual. If the duration of time for
demonstrated effective fire suppression
provided by the built-in extinguishing
agent will be exceeded, the firefighting
procedures must instruct the crew to:

(i) Enter the OCR compartment at the
time that demonstrated fire suppression
effectiveness will be exceeded.

(ii) Check for and extinguish any
residual fire.

(iii) Confirm that the fire is out.

(b) For a manual, hand-held
extinguishing system (designed as the
sole means to fight a fire or to
supplement a built-in extinguishing
system of limited suppression duration)
for the OCR:

(1) A limitation must be included in
the airplane flight manual or other
suitable means requiring that
crewmembers be trained in the
firefighting procedures.

(2) The compartment design must
allow crewmembers equipped for
firefighting to have unrestricted access
to all parts of the compartment.

(3) The time for a crewmember on the
main deck to react to the fire alarm, don
the firefighting equipment, and gain
access to the OCR compartment must
not exceed the time it would take for the
compartment to become filled with
smoke, thus making it difficult to locate
the fire source.

(4) Approved procedures describing
methods for searching the OCR
compartment for fire source(s) must be
established. These procedures must be
transmitted to the operator for
incorporation into its training programs
and appropriate operational manuals.

12. A means must be provided to
prevent hazardous quantities of smoke
or extinguishing agent originating in the
OCR compartment from entering any
other occupiable compartment.

(a) Small quantities of smoke may
penetrate from the OCR compartment
into other occupied areas during the
one-minute smoke detection time.

(b) A provision in the firefighting
procedures must ensure that all doors
and hatches at the OCR compartment
outlets are closed after evacuation of the
compartment and during firefighting to

minimize smoke and extinguishing
agent entering other occupiable
compartments.

(c) Smoke entering any occupiable
compartment when access to the OFCR
compartment is open for evacuation
must dissipate within five minutes after
the access to the OFCR compartment is
closed.

(d) Hazardous quantities of smoke
may not enter any occupied
compartment during access to manually
fight a fire in the OCR compartment.
The amount of smoke entrained by a
firefighter exiting the OCR compartment
is not considered hazardous.

(e) Flight tests must be conducted to
show compliance with this requirement.

13. A supplemental oxygen system
within the OCR compartment must
provide the following:

(a) At least one mask for each seat and
berth in the OCR compartment.

(b) If a destination area (such as a
changing area) is provided in the OCR
compartment, an oxygen mask must be
readily available for each occupant who
can reasonably be expected to be in the
destination area (with the maximum
number of required masks within the
destination area being limited to the
placarded maximum occupancy of the
OFCR compartment).

(c) An oxygen mask must be readily
accessible to each occupant who can
reasonably be expected to be moving
from the main cabin into the OCR
compartment, moving around within
the OCR compartment, or moving from
the OCR compartment to the main
cabin.

(d) The system must provide an aural
and visual alert to warn occupants of
the OCR compartment to don oxygen
masks in the event of decompression.
The aural and visual alerts must activate
concurrently with deployment of the
oxygen masks in the passenger cabin. To
compensate for sleeping occupants, the
aural alert must be heard in each section
of the OCR compartment and must
sound continuously for a minimum of
five minutes or until a reset switch
within the OCR compartment is
activated. A visual alert that informs
occupants that they must don an oxygen
mask must be visible in each section.

(e) A means must be in place by
which oxygen masks can be manually
deployed from the flight deck.

(f) Approved procedures must be
established for OCR occupants in the
event of decompression. These
procedures must be transmitted to the
operator for incorporation into its
training programs and appropriate
operational manuals.

(g) The supplemental oxygen system
for the OCR compartment must meet the
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same 14 CFR part 25 regulations as the
supplemental oxygen system for the
passenger cabin occupants except for
the 10 percent additional masks
requirement of 14 CFR 25.1447(c)(1).

(h) The illumination level of the
normal OCR compartment-lighting
system must automatically be sufficient
for each occupant of the compartment to
locate a deployed oxygen mask.

14. The following additional
requirements apply to OCR
compartments that are divided into
several sections by the installation of
curtains or partitions:

(a) A placard is required adjacent to
each curtain that visually divides or
separates, for privacy purposes, the OCR
compartment into small sections. The
placard must require that the curtain(s)
remains open when the private section
it creates is unoccupied. The vestibule
section adjacent to the stairway is not
considered a private area and, therefore,
does not require a placard.

(b) For each section of the OCR
compartment created by the installation
of a curtain, the following requirements
of these special conditions must be met
with the curtain open or closed:

(1) No-smoking placard requirement
(Special Condition 1).

(2) Emergency illumination
requirement (Special Condition 5).

(3) Emergency alarm-system
requirement (Special Condition 7).

(4) Seatbelt-fasten signal or return-to-
seat signal as applicable requirement
(Special Condition 8).

(5) Smoke- or fire-detection system
requirement (Special Condition 10).

(6) Oxygen-system requirement
(Special Condition 13).

(c) OCR compartments that are
visually divided to the extent that
evacuation could be affected must have
exit signs directing occupants to the
primary stairway outlet. The exit signs
must be provided in each separate
section of the OCR compartment, except
for curtained bunks, and must meet
requirements of § 25.812(b)(1)(i). An exit
sign with reduced background area or a

symbolic exit sign, as described in
Special Condition 4(a), may be used to
meet this requirement.

(d) For sections within an OCR
compartment created by the installation
of a rigid partition with a door
physically separating the sections, the
following requirements of these special
conditions must be met with the door
open or closed:

(1) A secondary evacuation route from
each section to the main deck, or
alternatively, the applicant must show
that any door between the sections has
been designed to preclude anyone from
being trapped inside a section of the
compartment. Removal of an
incapacitated occupant from within this
area must be considered. A secondary
evacuation route from a small room
designed for only one occupant for a
short time duration, such as a changing
area or lavatory, is not required, but
removal of an incapacitated occupant
from within such a small room must be
considered.

(2) Any door between the sections
must be shown to be openable when
crowded against, even when crowding
occurs at each side of the door.

(3) No more than one door may be
located between any seat or berth and
the primary stairway door.

(4) In each section, exit signs meeting
requirements of § 25.812(b)(1)(i), or
shown to have an equivalent level of
safety, must direct occupants to the
primary stairway outlet. An exit sign
with reduced background area or a
symbolic exit sign, as described in
Special Condition 4(a), may be used to
meet this requirement.

(5) Special Conditions 1 (no-smoking
placards), 5 (emergency illumination), 7
(emergency alarm system), 8 (fasten-
seatbelt signal or return-to-seat signal as
applicable), 10 (smoke- or fire-detection
system), and 13 (oxygen system) must
be met with the door open or closed.

(6) Special Conditions 6 (two-way
voice communication) and 9 (emergency
firefighting and protective equipment)
must be met independently for each

separate section except for lavatories or
other small areas that are not intended
to be occupied for extended periods of
time.

15. If a waste-disposal receptacle is
fitted in the OCR compartment, it must
be equipped with an automatic fire
extinguisher that meets the performance
requirements of § 25.854(b).

16. Materials (including finishes or
decorative surfaces applied to the
materials) must comply with
flammability requirements of § 25.853(a)
as amended by Amendment 25-116.
Seat cushions and mattresses must
comply with the flammability
requirements of § 25.853(c) as amended
by Amendment 25-116 and the test
requirements of part 25, appendix F,
part II, or other equivalent methods.

17. The addition of a lavatory within
the OCR compartment would require
the lavatory to meet the same
requirements as those for a lavatory
installed on the main deck except with
regard to Special Condition 10 for
smoke detection.

18. Each stowage compartment in the
OCR compartment, except for underseat
compartments for occupant
convenience, must be completely
enclosed. All enclosed stowage
compartments within the OCR
compartment that are not limited to
stowage of emergency equipment or
airplane-supplied equipment (i.e.,
bedding) must meet the design criteria
described in the table below. Enclosed
stowage compartments greater than 200
ft3 in interior volume are not addressed
by this special condition. The in-flight
accessibility of very large, enclosed,
stowage compartments and the
subsequent impact on the
crewmembers’ ability to effectively
reach any part of the compartment with
the contents of a hand-held fire-
extinguishing system will require
additional fire-protection considerations
similar to those required for inaccessible
compartments such as Class C cargo
compartments.

DESIGN CRITERIA FOR ENCLOSED STOWAGE COMPARTMENTS NOT LIMITED TO STOWAGE OF EMERGENCY OR AIRPLANE-

SUPPLIED EQUIPMENT

Applicability of fire protection requirements by interior volume

Fire protection features

Less than 25 cubic feet

25 cubic feet to less than
57 cubic feet

57 cubic feet to 200 cubic feet

Compliant Materials of Construc- | Yes ..........
tion1.
Smoke or Fire Detectors 2 [\ o

Liner3

Yes
Conditional

Yes.

Yes.
Yes.
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DESIGN CRITERIA FOR ENCLOSED STOWAGE COMPARTMENTS NOT LIMITED TO STOWAGE OF EMERGENCY OR AIRPLANE-
SuUPPLIED EQUIPMENT—Continued

Applicability of fire protection requirements by interior volume

Fire protection features 25 cubic feet to less than

57 cubic feet 57 cubic feet to 200 cubic feet

Less than 25 cubic feet

Fire Location Detector4 Yes.

1 Compliant Materials of Construction: The material used in constructing each enclosed stowage compartment must at least be fire resistant
and must meet the flammability standards established for interior components (i.e., 14 CFR part 25 Appendix F, Parts I, IV, and V) per the re-
quirements of §25.853. For compartments less than 25 ft.3 in interior volume, the design must ensure the ability to contain a fire likely to occur
within the compartment under normal use.

2Smoke or Fire Detectors: Enclosed stowage compartments equal to or exceeding 25 ft.3 in interior volume must be provided with a smoke- or
fire-detection system to ensure that a fire can be detected within a one-minute detection time. Flight tests must be conducted to show compli-
ance with this requirement. Each system (or systems) must provide:

(a) A visual indication in the flight deck within one minute after the start of a fire.

(b) An aural warning in the OFCR compartment.

(c) A warning in the main passenger cabin. This warning must be readily detectable by a flight attendant, taking into consideration the loca-
tions of flight attendants throughout the main passenger compartment during various phases of flight.

3Liner: If material used in constructing the stowage compartment can be shown to meet the flammability requirements of a liner for a Class B
cargo compartment (i.e., §25.855 at Amendment 25-116, and Appendix F, part |, paragraph (a)(2)(ii)), then no liner would be required for en-
closed stowage compartments equal to or greater than 25 ft.3 but less than 57 ft.3 in interior volume. For all enclosed stowage compartments
equal to or greater than 57 ft.3 in interior volume but less than or equal to 200 ft.3, a liner must be provided that meets the requirements of
§25.855 for a Class B cargo compartment.

4 Fire Location Detector: If an OFCR compartment has enclosed stowage compartments exceeding 25 ft.3 interior volume that are located sep-
arately from the other stowage compartments (located, for example, away from one central location, such as the entry to the OFCR compartment
or a common area within the OFCR compartment, where the other stowage compartments are), that OFCR compartment would require addi-

tional fire-protection features and/or devices to assist the firefighter in determining the location of a fire.

Issued in Renton, Washington, on February
15, 2011.

K.C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-4223 Filed 2-24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM411; Special Conditions No.
25-418-SC]

Special Conditions: Boeing Model 787—
8 Airplane; Overhead Flightcrew-Rest
Compartment Occupiable During Taxi,
Takeoff, and Landing

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Model 787-8
airplane. This airplane will have novel
or unusual design features associated
with an overhead flightcrew-rest (OFCR)
compartment, which is proposed to be
occupiable during taxi, takeoff, and
landing (TT&L). The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

Additional special conditions will be
issued for other novel or unusual design
features of the Boeing Model 787-8
airplanes.

DATES: Effective Date: March 28, 2011.
FOR FURTHER INFORMATION CONTACT: ]eff
Gardlin, FAA, Airframe/Cabin Safety
Branch, ANM-115, Transport Standards
Staff, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2136;
facsimile (425) 227-1320.

SUPPLEMENTARY INFORMATION:

Background

On March 28, 2003, The Boeing
Commercial Airplane Group (hereafter
referred to as “Boeing”) applied for an
FAA type certificate for its new Boeing
Model 787—8 passenger airplane. The
company applied for an extension of
time for the type certificate on March 9,
2009, and was granted that extension on
March 13, 2009. The Boeing Model 787—
8 airplane will be an all-new, two-
engine, jet transport airplane with a
two-aisle cabin. The maximum takeoff
weight will be 476,000 pounds, with a
maximum passenger capacity of 381.

Type Certification Basis

Under provisions of Title 14 Code of
Federal Regulations (14 CFR) 21.17,
Boeing must show that the Boeing
Model 787-8 airplane (hereafter referred
to as “the 787”) meets the applicable
provisions of 14 CFR part 25, as
amended by Amendments 25-1 through
25-117, 25-120, 25—-124, 25-125 and
25-128, except that § 25.1309 remains at

Amendment 25—-117 for cargo-fire
protection systems. If the Administrator
finds that the applicable airworthiness
regulations (i.e., 14 CFR part 25) do not
contain adequate or appropriate safety
standards for the 787 because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to complying with the
applicable airworthiness regulations
and special conditions, the 787 must
comply with the fuel-vent and exhaust-
emission requirements of 14 CFR part
34, and the noise-certification
requirements of 14 CFR part 36. The
FAA must also issue a finding of
regulatory adequacy pursuant to section
611 of Public Law 92-574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design features, the special conditions
would also apply to the other model
under provisions of § 21.101.

Novel or Unusual Design Features

Flightcrew rest compartments have
been installed and certificated on
several Boeing airplane models in
locations as varied as the main
passenger seating area, the overhead
space above the main passenger-cabin
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seating area, and below the passenger-
cabin seating area within the cargo
compartment. In each case, the
Administrator has determined that the
applicable regulations (i.e., 14 CFR part
25) did not provide all of the necessary
requirements because each installation
had unique features by virtue of its
design, location, and use on the
airplane. The special conditions contain
safety standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

Most recently for the Boeing Model
777 series airplanes, the FAA has issued
Special Conditions No. 25-230-SC,
dated April 9, 2003, for crew-rest
compartments allowed to be occupied
by crewmembers and flight
crewmembers during flight, and Special
Conditions No. 25-260-SC, dated April
14, 2004, for crew-rest compartments
allowed to be occupied by
crewmembers and flight crewmembers
during TT&L, as well as during flight.

For the 787, an OFCR compartment is
located in the overhead space above the
main passenger cabin seating area
immediately aft of the first pair of main
deck emergency exits (Door 1). This
compartment includes two private
berths and up to two seats. Occupancy
of the compartment will be limited to a
maximum of four trained crewmembers
during flight and two trained flight
crewmembers, one in each seat, during
TT&L. Stairs through a vestibule access
the compartment from the main deck. In
addition, a secondary evacuation route,
which opens directly into the main
passenger-seating area, will be available
as an alternate for evacuating occupants
of the compartment. A smoke detection
system and an oxygen system will be
provided in the compartment. Other
optional features, such as a sink with
cold-drink stowage or a lavatory, may be
provided as well.

This 787 OFCR compartment is
unique because of its design, location,
and use on the airplane. It is also unique
because it is in the overhead area of the
passenger compartment and is proposed
to be occupied by trained flightcrew
during TT&L.

Because of the novel or unusual
features associated with installation of
this OFCR compartment, special
conditions are considered necessary to
provide a level of safety equal to that
established by the airworthiness
regulations.

These special conditions do not
negate the need to address applicable
part 25 regulations.

Discussion of Comments

Notice of proposed special conditions
25—09-07-SC for the Boeing Model 787
series airplanes was published in the
Federal Register on January 4, 2010. No
comments were received, and these
special conditions are adopted as
proposed.

Consideration of a Requirement for an
External Exit

For Boeing Model 777 Special
Conditions No. 25-260-SC, the FAA
considered whether or not a special
condition should require that the OFCR
compartment have an external exit
leading directly outside the airplane.
The Air Line Pilots Association,
International (ALPA), and International
Federation of Air Line Pilots (IFALPA)
reviewed the design of the 777 OFCR
compartment and informed the FAA
that in their opinion an external exit
was not needed because two
independent, internal evacuation routes
were provided. That input, and the fact
that flight crewmembers would be the
only occupants of the compartment
during TT&L, supported the FAA in
determining that a special condition
requiring an external exit was not
required. The FAA considers that the
following, in addition to Special
Conditions No. 25-260-SC, provide a
level of safety equivalent to that
established by part 25 for main-deck
occupants:

1. The distances along the evacuation
routes from the seats in the OFCR
compartment to the Door 1 exits on the
main deck are significantly shorter than
the maximum distance a seated
passenger on the main deck would need
to travel to reach an exit.

2. Occupancy during TT&L will be
limited to two flight crewmembers
trained in the evacuation, fire fighting,
and depressurization procedures of the
OFCR compartment. An airplane-flight-
manual limitation must be established
to restrict occupancy to only persons the
pilot in command has determined are
able to use both evacuation routes
rapidly. The ability of such persons to
fit through the escape hatch must be
considered in this determination.

For the reasons noted above, the FAA
does not believe that this special
condition should require that the 787
OFCR compartment have an external
exit.

Operational Evaluations and Approval

These special conditions establish
requirements for OFCR-compartment
design approvals administered by the
FAA’s Aircraft Certification Service.
Before operational use of an OFCR

compartment, the FAA’s Flight
Standards Service must evaluate and
approve the “basic suitability” of the
compartment for crew occupation.
Additionally, if an operator wishes to
use an OFCR compartment as “sleeping
quarters,” the compartment must
undergo an additional evaluation and
approval (reference 14 CFR 121.485(a),
121.523(b), and 135.269(b)(5)).
Compliance with these special
conditions does not ensure that the
applicant has demonstrated compliance
with the requirements of parts 121 or
135.

To obtain an operational evaluation,
the type certificate holder must contact
the appropriate aircraft evaluation group
(AEG) in the Flight Standards Service
and request a “basic suitability”
evaluation or a “sleeping quarters”
evaluation of its OFCR compartment.
The results of these evaluations should
be documented in a 787 flight
standardization board (FSB) report
appendix. Individual operators may
reference these standardized evaluations
in discussions with their FAA principal
operating inspector (POI) as the basis for
an operational approval, in lieu of an
on-site operational evaluation.

Any changes to the approved OFCR
compartment configuration that affect
crewmember emergency egress, or any
other procedures affecting safety of the
occupying crewmembers or related
emergency training, will require re-
evaluation and approval. The applicant
for an OFCR compartment design
change that affects egress, safety
procedures, or training is responsible for
notifying the FAA’s AEG that a new
compartment evaluation is required.
The results of a re-evaluation should
also be documented in a 787 FSB report
appendix.

Procedures must be developed to
ensure that a crewmember, acting as
firefighter, entering the OFCR
compartment through the stairway/
vestibule to fight a fire, will examine the
stairway/vestibule and the adjacent
galley or lavatory areas (if installed) for
the source of the fire before entering the
remaining areas of the compartment.
This is intended to ensure that the
source of the fire is not between the
crewmember and the entrance to the
OFCR compartment. If a fire source is
not immediately evident to the
firefighter, the firefighter should check
for potential fire sources at areas closest
to the OFCR compartment entrance first,
then proceed to check areas in such a
manner that the fire source, when
found, will not be between the
firefighter and his or her way to get out
of the compartment. Procedures
describing methods for searching the
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OFCR compartment for fire source(s)
must be transmitted to operators for
incorporation into their training
programs and appropriate operational
manuals.

Discussion of Rescue-Crew Training
Materials

Installation of an OFCR compartment
that can be occupied during TT&L by
flightcrew is unusual. Appropriate
information must be provided to airport
fire-rescue personnel so that they
understand that this remote
compartment may be occupied during
an emergency landing. The applicant
must provide rescue-crew training
materials to the local FAA Airports
Division, Safety and Standards Branch,
to address this issue. The FAA Airports
Division, Safety and Standards Branch,
will ensure that these materials are
distributed to appropriate airports,
domestic and foreign. A special
condition is not considered appropriate
to address this issue.

Discussion of the Special Conditions

These special conditions apply to
OFCR compartments that are occupiable
during TT&L and are installed
immediately aft of the Door 1 exits on
the 787. These special conditions
supplement 14 CFR part 25. Except as
noted below, these special conditions
for the 787 are identical to Boeing
Model 777 Special Conditions No. 25—
260-SC.

Special Conditions 6 and 16 contain
requirements for the exit signs that must
be provided in the OFCR compartment.
Symbols that satisfy the equivalent level
of safety finding established for the 787
may be used in lieu of the text required
by § 25.812(b)(1)(i). The FAA expects
that the meaning of any symbolic exit
sign will be reinforced as a part of
crewmember training in evacuation
procedures.

Special Condition 15 contains
requirements for supplemental oxygen
systems. Special Conditions No. 25—
260-SC required that each berth be
provided with two oxygen masks. This
was intended to address the case where
a person not in a berth was moving
around within the flightcrew rest
compartment and needed quick access
to the oxygen. For the designs used in
the model 777, this requirement was
sufficient. However, for the 787, the
requirement to have two masks per
berth may not always meet the objective
of having masks available to persons
who are in transition within the
compartment. Therefore, the wording of
this special condition has been modified
to better state the objective rather than
specifying a two-masks-per-berth

requirement. In addition, the
requirement to have adequate
illumination to retrieve the mask, while
implied previously, is made explicit in
these special conditions.

Special Condition 18 contains the
requirements for materials used in the
construction of the OFCR compartment.
Special Conditions No. 25-260-SC
stated that § 25.853 as amended by
Amendment 25-83 is the appropriate
regulation. Section 25.853 has since
been further amended, and these special
conditions reference the latest
amendment level for § 25.853,
Amendment 25-116.

Compliance with these special
conditions does not relieve the
applicant from the existing airplane
certification-basis requirements. One
particular area of concern is that
installation of OFCR compartments
changes the compartment volume in the
overhead area of the airplane. The
applicant must comply with the
pressurized compartment loads
requirements of § 25.365(e), (f), and (g)
for the OFCR compartment, as well as
for any other airplane compartments
whose decompression characteristics
are affected by the installation of an
OFCR compartment. Compliance with
§25.813 emergency exit access
requirements must be demonstrated for
all phases of flight during which
occupants will be present.

The configuration includes a seat
installed adjacent to the OFCR
compartment exit which will be
occupiable during TT&L. It should be
noted that the emergency landing
conditions requirements of §§ 25.561(d)
and 25.562(c)(8)apply to this
configuration. Deformations resulting
from required static and dynamic
structural tests must not impede rapid
evacuation of the OFCR compartment
occupants. Seat deformations must not
prevent opening of the secondary escape
hatch or rapid evacuation through the
secondary escape route.

Section 25.785(h)(2) mandates that
the flight attendant seats required by the
operating rules be located in a position
that provides a direct view of the cabin
area for which the flight attendant is
responsible. Since the OFCR
compartment will be occupied only by
trained crewmembers, the FAA does not
consider this requirement applicable to
the seating area in the OFCR
compartment.

Section 25.787(a) requires each
stowage compartment in the passenger
cabin, except for underseat and
overhead stowage compartments for
passenger convenience, to be
completely enclosed. This requirement
does not apply to the flight deck,

because flight crewmembers must be
able to quickly access items to better
perform their duties. Flight
crewmembers occupying the OFCR
compartment will not be performing
flight deck duties however. Therefore,
stowage compartments in the OFCR
compartment, except for underseat
compartments for occupant
convenience, should be completely
enclosed. This will provide occupants
of the OFCR compartment a similar
level of safety to that provided to
passengers on the main deck. Special
Condition 20 contains this requirement.

Section 25.811(c) requires that means
be provided to assist occupants in
locating the exits in conditions of dense
smoke. Section 25.812(e) requires floor
proximity emergency escape path
marking to provide guidance for
passengers when all sources of
illumination above 4 feet from the cabin
aisle floor are totally obscured. The FAA
considers that the current OFCR
compartment design is sufficient in
regard to these regulations. The two
OFCR compartment seats are only a
couple of steps away from the stairway
and once a trained flight crewmember is
at the top of the stairway, the stairway
itself will guide him/her to the main
deck. Once the crewmember is on the
main deck, floor proximity lighting and
exit marker signs, which are less than 4
feet above the floor, are provided.

Section 25.813(e) prohibits
installation of interior doors between
passenger compartments, but the FAA
has historically found flightcrew rest-
compartment doors to be acceptable,
because flightcrew rest compartments
are not passenger compartments.
Special Conditions 2 and 16 provide
requirements for flightcrew rest-
compartment doors which are
considered to provide an appropriate
level of safety to OFCR compartment
occupants.

Sections 25.1443, 25.1445, and
25.1447 describe oxygen requirements
for flightcrew, passengers, and cabin
attendants. Flight crewmembers
occupying the OFCR compartment are
not on duty, and therefore are
considered passengers in determining
compliance with these oxygen
regulations.

Applicability

As discussed above, these special
conditions are applicable to the 787.
Should Boeing apply at a later date for
a change to the type certificate to
include another model incorporating the
same novel or unusual design features,
these special conditions would apply to
that model as well.
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Conclusion

This action affects only certain novel
or unusual design features of the 787. It
is not a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the
Boeing Model 787-8 airplanes with an
OFCR compartment installed adjacent to
or immediately aft of the first pair of
exits (Door 1).

1. During flight, occupancy of the
OFCR compartment is limited to the
total number of installed bunks and
seats in the compartment, and that are
approved to the maximum flight-loading
conditions. During TT&L, occupancy of
the OFCR compartment is limited to the
total number of installed seats approved
for the flight- and ground-load
conditions, and emergency-landing
conditions. Therefore, the OFCR
compartment is limited to a maximum
of four crewmembers during flight, and
two flight crew members during TT&L.

(a) Appropriate placards must be
located inside and outside each
entrance to the OFCR compartment to
indicate:

(1) The maximum number of
crewmembers allowed during flight and
the maximum number of flight
crewmembers allowed during TT&L.

(2) Occupancy is restricted to
crewmembers the pilot in command has
determined to be both trained in the
emergency procedures for the OFCR
compartment and able to rapidly use the
evacuation routes.

(3) Smoking is prohibited in the OFCR
compartment.

(4) Stowage in the OFCR compartment
area is limited to crew personal luggage.
The stowage of cargo or passenger
baggage is not allowed.

(b) At least one ashtray must be
located on both the inside and the
outside of any entrance to the OFCR
compartment.

(c) A limitation in the airplane flight
manual must be established to restrict
occupancy to crewmembers the pilot in
command has determined to be both
trained in the emergency procedures for
the OFCR compartment and able to
rapidly use the evacuation routes of the
OFCR compartment.

2. The following requirements are
applicable to OFCR compartment
door(s):

(a) A means for any door installed
between the OFCR compartment and the
passenger cabin to be quickly opened
from inside the OFCR compartment,
even when crowding from an emergency
evacuation occurs at each side of the
door.

(b) Doors installed across emergency
egress routes must have a means to latch
them in the open position. The latching
means must be able to withstand the
loads imposed upon it when the door is
subjected to the ultimate inertia forces,
relative to the surrounding structure,
listed in § 25.561(b).

(c) A placard must be displayed in a
conspicuous place on the outside of the
entrance door of the OFCR
compartment, and on any other door(s)
installed across emergency egress routes
of the OFCR compartment, requiring
those doors to be latched open during
TT&L when the OFCR compartment is
occupied.

(1) This requirement does not apply to
emergency-escape hatches installed in
the floor of the OFCR compartment.

(2) A placard must be displayed in a
conspicuous place on the outside of the
entrance door to the OFCR compartment
that requires it to be closed and locked
when it is not occupied.

(3) Procedures for meeting these
requirements must be transmitted to the
operator for incorporation into its
training programs and appropriate
operational manuals.

(d) For all doors installed in the OFCR
compartment, a means must be in place
to preclude anyone from being trapped
inside the OFCR compartment. If a
locking mechanism is installed, it must
be capable of being unlocked from the
outside without the aid of special tools.
The lock must not prevent opening from
the inside of the OFCR compartment at
any time.

3. In addition to the requirements of
§ 25.562 for seats, which are occupiable
during takeoff and landing, and restraint
systems, the OFCR compartment
structure must be compatible with the
loads imposed by the seats as a result of
the conditions specified in § 25.562(b).

4. At least two emergency evacuation
routes must be available and which
could be used by each occupant of the
OFCR compartment to rapidly evacuate
to the main cabin. These evacuation
routes must be able to be closed from
the main passenger cabin after
evacuation. In addition—

(a) The routes must be located with
sufficient separation within the OFCR
compartment to minimize the
possibility of an event either inside or

outside of the OFCR compartment
rendering both routes inoperative.

Compliance with requirements of
Special Condition 4(a) may be shown by
inspection or by analysis. Regardless of
which method is used, the maximum
acceptable distance between flightcrew-
rest compartment exits is 60 feet.

Compliance by Inspection

Inspection may be used to show
compliance with Special Condition 4(a).
An inspection finding that an OFCR
compartment has evacuation routes
located so that each occupant of the
seats and berths has an unobstructed
route to at least one of the OFCR
compartment exits, regardless of the
location of a fire, would be reason for
a finding of compliance. A fire within
a berth that only blocks the occupant of
that berth from exiting the berth need
not be considered. Therefore, flightcrew
rest-compartment exits that are located
at opposite ends (i.e., adjacent to
opposite end walls) of the OFCR
compartment would require no further
review or analysis with regard to exit
separation.

Compliance by Analysis

Analysis must show that the OFCR
compartment configuration and interior
features allow all occupants of the
OFCR compartment to escape the
compartment in the event of a hazard
inside or outside of the compartment.
Elements to consider in this evaluation
are as follows:

(1) Fire inside or outside the OFCR
compartment, considered separately,
and the design elements used to reduce
the available fuel for the fire.

(2) Design elements used to reduce
fire-ignition sources in the OFCR
compartment.

(3) Distribution and quantity of
emergency equipment within the OFCR
compartment.

(4) Structural failure or deformation of
components that could block access to
the available evacuation routes (e.g.,
seats, folding berths, contents of
stowage compartments, etc).

(5) An incapacitated person blocking
the evacuation routes.

(6) Any other foreseeable hazard not
identified above that could cause the
evacuation routes to be compromised.

Analysis must consider design
features affecting access to the
evacuation routes. Possibilities for
design components affecting evacuation
that should be considered include, but
are not limited to, seat deformations
(reference §§25.561(d) and
25.562(c)(8)), seat-back break-over, rigid
structure that reduces access from one
part of the compartment to another, and
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items known to be the cause of potential
hazards. Factors that also should be
considered are availability of emergency
equipment to address fire hazards;
availability of communications
equipment; supplemental restraint
devices to retain items of mass that, if
broken loose, could hinder evacuation;
and load-path isolation between
components containing evacuation
routes.

Analysis of fire threats should be used
in determining placement of required
fire extinguishers and protective
breathing equipment (PBE). This
analysis should consider the possibility
of fire in any location in the OFCR
compartment. The location and quantity
of PBE equipment and fire extinguishers
should allow occupants located in any
approved seats or berths access to the
equipment necessary to fight a fire in
the OFCR compartment.

The intent of this special condition is
to provide sufficient exit-route
separation. Therefore, the exit-
separation analysis described above
should not be used to approve OFCR-
compartment exits that have less
physical separation (measured between
the centroid of each outlet opening)
than the minimums prescribed below,
unless compensating features are
identified and submitted to the FAA for
evaluation and approval.

For an OFCR compartment with one
outlet located near the forward or aft
end of the compartment (as measured by
having the centroid of the exit opening
within 20 percent of the forward or aft
end of the total OFCR-compartment
length), the outlet separation from one
outlet to the other should not be less
than 50 percent of the total OFCR-
compartment length.

For OFCR compartments with neither
required flightcrew rest-compartment
outlet located near the forward or aft
end of the compartment (as measured by
not having the centroid of either outlet
opening within 20 percent of the
forward or aft end of the total OFCR-
compartment length), the outlet
separation from one outlet to the other
should not be less than 30 percent of the
total OFCR-compartment length.

(b) The routes must be designed to
minimize the possibility of blockage,
which might result from fire,
mechanical or structural failure, or
persons standing below or against the
flightcrew-rest compartment outlets.
One of the two OFCR compartment
outlets should not be located where
normal movement or evacuation by
passengers occurs (main aisle, cross
aisle, or galley complex, for example)
that would impede egress from the
OFCR compartment. If an evacuation

route is in an area where normal
movement or evacuation of passengers
occurs, it must be demonstrated that
passengers would not impede egress to
the main deck. If low headroom is at or
near the evacuation route, provisions
must be made to prevent or to protect
occupants of the OFCR compartment
from head injury. Use of evacuation
routes must not depend on any powered
device. If an OFCR-compartment outlet
is over an area of passenger seats, a
maximum of five passengers may be
displaced from their seats temporarily
during the process of evacuating an
incapacitated person(s). If such an
evacuation procedure involves the
evacuee stepping on seats, the seats
must not be damaged to the extent that
they would not be acceptable for
occupancy during an emergency
landing.

(c) Emergency evacuation procedures,
including procedures for emergency
evacuation of an incapacitated occupant
from the OFCR compartment, must be
established. The applicant must
transmit all of these procedures to the
operator for incorporation into its
training programs and appropriate
operational manuals.

(d) A limitation must be included in
the airplane flight manual or other
suitable means to require that
crewmembers are trained in the use of
the OFCR-compartment evacuation
routes. This training must instruct them
to ensure that the OFCR compartment
(including seats, doors, etc.) is in its
proper TT&L configuration during
TT&L.

(e) In the event no flight attendant is
present in the area around the door to
the OFCR compartment, and also during
an emergency, including an emergency
evacuation, a means must be available
to prevent passengers on the main deck
from entering the OFCR compartment.

(f) Doors or hatches separating the
OFCR compartment from the main deck
must not adversely affect evacuation of
occupants on the main deck (slowing
evacuation by encroaching into aisles,
for example) or cause injury to those
occupants during opening or while
opened.

(g) The means of opening doors and
hatches to the OFCR compartment must
be simple and obvious. The OFCR
compartment doors and hatches must be
able to be closed from the main
passenger cabin.

5. A means must be available for
evacuating an incapacitated person
(representative of a 95th percentile
male) from the OFCR compartment to
the passenger cabin floor.

(a) Such an evacuation must be
demonstrated for all evacuation routes.

A crewmember (a total of one assistant
within the OFCR compartment) may
provide assistance in the evacuation.
Additional assistance may be provided
by up to three persons in the main
passenger compartment. These
additional assistants must be standing
on the floor while providing assistance.
For evacuation routes with stairways,
the additional assistants may ascend up
to one half the elevation change from
the main deck to the OFCR
compartment, or to the first landing,
whichever is lower.

6. The following signs and placards
must be provided in the OFCR
compartment and they must meet the
following criteria:

(a) At least one exit sign, located near
each OFCR compartment outlet, meeting
the emergency lighting requirements of
§25.812(b)(1)(i). One allowable
exception would be a sign with reduced
background area of no less than 5.3
square inches (excluding the letters),
provided that it is installed so that the
material surrounding the exit sign is
light in color (white, cream, light beige,
for example). If the material
surrounding the exit sign is not light in
color, a sign with a minimum of a one-
inch-wide background border around
the letters would be acceptable. Another
allowable exception is a sign with a
symbol that the FAA has determined to
be equivalent for use as an exit sign in
an OFCR compartment.

(b) An appropriate placard located
conspicuously on or near each OFCR-
compartment door or hatch that defines
the location and the operating
instructions for access to and operation
of the outlet door or hatch.

(c) Placards must be readable from a
distance of 30 inches under emergency
lighting conditions.

(d) The door or hatch handles and
operating-instruction placards required
by Special Condition 6(b) of these
special conditions must be illuminated
to at least 160 microlamberts under
emergency lighting conditions.

7. A means must be available, in the
event of failure of the aircraft’s main
power system, or of the normal OFCR
compartment lighting system, for
emergency illumination to be
automatically provided for the OFCR
compartment.

(a) This emergency illumination must
be powered independently of the main
lighting system.

(b) The sources of general cabin
illumination may be common to both
the emergency and the main lighting
systems if the power supply to the
emergency lighting system is
independent of the power supply to the
main lighting system.
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(c) The illumination level must be
sufficient to allow occupants of the
OFCR compartment to locate and move
to the main passenger cabin floor by
means of each evacuation route.

(d) The illumination level must be
sufficient, with the privacy curtains in
the closed position, for each occupant of
the OFCR compartment to locate a
deployed oxygen mask.

8. A means must be available for two-
way voice communications between
crewmembers on the flight deck and
occupants of the OFCR compartment.
Two-way communications must also be
available between occupants of the
OFCR compartment and each flight
attendant station in the passenger cabin
that is required per § 25.1423(g) to have
a public-address-system microphone. In
addition, the public-address system
must include provisions to provide only
the relevant information to the
crewmembers in the OFCR
compartment (e.g., fire in flight, aircraft
depressurization, preparation of the
compartment for landing, etc.). That is,
provisions must be made so that
occupants of the OFCR compartment
will not be disturbed with normal, non-
emergency announcements made to the
passenger cabin.

9. A means must be available for
manual activation of an aural emergency
alarm system, audible during normal
and emergency conditions, to enable
crewmembers on the flight deck and at
each pair of required floor-level
emergency exits to alert occupants of
the OFCR compartment of an emergency
situation. Use of a public address or
crew interphone system will be
acceptable, provided an adequate means
of differentiating between normal and
emergency communications is
incorporated. The system must be
powered in flight, after the shutdown or
failure of all engines and auxiliary
power units, for a period of at least ten
minutes.

10. A means, readily detectable by
seated or standing occupants of the
OFCR compartment, must be in place to
indicate when seat belts should be
fastened. Seatbelt-type restraints must
be provided for berths and must be
compatible with the sleeping position
during cruise conditions. A placard on
each berth must require that these
restraints be fastened when occupied. If
compliance with any of the other
requirements of these special conditions
is predicated on specific head position,
a placard must identify that head
position.

11. In lieu of the requirements
specified in § 25.1439(a) pertaining to
isolated compartments, and to provide a
level of safety equivalent to that

provided to occupants of an isolated
galley, the following equipment must be
provided in the OFCR compartment:

(a) At least one approved, hand-held
fire extinguisher appropriate for the
kinds of fires likely to occur.

(b) Two PBE devices suitable for
firefighting, or one PBE for each hand-
held fire extinguisher, whichever is
greater. All PBE devices must be
approved to Technical Standard Order
(TSO)-C116 or equivalent.

(c) One flashlight.

Note: Additional PBE devices and fire
extinguishers in specific locations, beyond
the minimum numbers prescribed in Special
Condition 11, may be required as a result of
the egress analysis accomplished to satisfy
Special Condition 4(a).

12. A smoke- or fire-detection system
(or systems) must be provided that
monitors each occupiable space within
the OFCR compartment, including those
areas partitioned by curtains or doors.
Flight tests must be conducted to show
compliance with this requirement. If a
fire occurs, each system (or systems)
must provide:

(a) A visual indication to the flight
deck within one minute after the start of
a fire.

(b) An aural warning in the OFCR
compartment.

(c) A warning in the main passenger
cabin. This warning must be readily
detectable by a flight attendant, taking
into consideration the locations of flight
attendants throughout the main
passenger compartment during various
phases of flight.

13. A means to fight a fire must be
provided. This can be either a built-in
extinguishing system or a manual, hand-
held extinguishing system.

(a) For a built-in extinguishing
system:

(1) The system must have adequate
capacity to suppress a fire considering
the fire threat, volume of the
compartment, and the ventilation rate.
The system must have sufficient
extinguishing agent to provide an initial
knockdown and suppression
environment per the minimum
performance standards that have been
established for the agent being used. In
addition, certification flight testing will
verify the acceptable duration that the
suppression environment can be
maintained.

(2) If the capacity of the extinguishing
system does not provide effective fire
suppression that will last for the
duration of flight from the farthest point
in route to the nearest suitable landing
site expected in service, an additional
manual firefighting procedure must be
established. For the built-in

extinguishing system, the time duration
for effective fire suppression must be
established and documented in the
firefighting procedures in the airplane
flight manual. If the duration of time for
demonstrated effective fire suppression
provided by the built-in extinguishing
agent will be exceeded, the firefighting
procedures must instruct the crew to:

(i) Enter the OFCR compartment at the
time that demonstrated fire suppression
effectiveness will be exceeded.

(ii) Check for and extinguish any
residual fire.

(ii1) Confirm that the fire is out.

(b) For a manual, hand-held
extinguishing system (designed as the
sole means to fight a fire or to
supplement a built-in extinguishing
system of limited suppression duration)
for the OFCR compartment:

(1) A limitation must be included in
the airplane flight manual or other
suitable means requiring that
crewmembers be trained in the
firefighting procedures.

(2) The OFCR compartment design
must allow crewmembers equipped for
firefighting to have unrestricted access
to all parts of the OFCR compartment.

(3) The time for a crewmember on the
main deck to react to the fire alarm, don
the firefighting equipment, and gain
access to the OFCR compartment must
not exceed the time it would take for the
compartment to become filled with
smoke, thus making it difficult to locate
the fire source.

(4) Approved procedures describing
methods for searching the OFCR
compartment for fire source(s) must be
established. These procedures must be
transmitted to the operator for
incorporation into its training programs
and appropriate operational manuals.

14. A means must be provided to
prevent hazardous quantities of smoke
or extinguishing agent originating in the
OFCR compartment from entering any
other occupiable compartment.

(a) Small quantities of smoke may
penetrate from the OFCR compartment
into other occupied areas during the
one-minute smoke detection time.

(b) A provision in the firefighting
procedures must ensure that all doors
and hatches at the OFCR compartment
outlets are closed after evacuation of the
compartment and during firefighting to
minimize smoke and extinguishing
agent entering other occupiable
compartments.

(c) All smoke entering any occupiable
compartment when access to the OFCR
compartment is open for evacuation
must dissipate within five minutes after
the access to the OFCR compartment is
closed.
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(d) Hazardous quantities of smoke
may not enter any occupied
compartment during access to manually
fight a fire in the OFCR compartment.
The amount of smoke entrained by a
firefighter exiting the OFCR
compartment is not considered
hazardous.

(e) Flight tests must be conducted to
show compliance with this requirement.

15. A supplemental oxygen system
within the OFCR compartment must
provide the following:

(a) At least one mask for each seat and
berth in the OFCR compartment.

(b) If a destination area (such as a
changing area) is provided in the OFCR
compartment, an oxygen mask must be
readily available for each occupant who
can reasonably be expected to be in the
destination area (with the maximum
number of required masks within the
destination area being limited to the
placarded maximum occupancy of the
OFCR compartment).

(c) An oxygen mask must be readily
accessible to each occupant who can
reasonably be expected to be moving
from the main cabin into the OFCR
compartment, moving around within
the OFCR compartment, or moving from
the OFCR compartment to the main
cabin.

(d) The system must provide an aural
and visual alert to warn occupants of
the OFCR compartment to don oxygen
masks in the event of decompression.
The aural and visual alerts must activate
concurrently with deployment of the
oxygen masks in the passenger cabin. To
compensate for sleeping occupants, the
aural alert must be heard in each section
of the OFCR compartment and must
sound continuously for a minimum of
five minutes or until a reset switch
within the OFCR compartment is
activated. A visual alert that informs
occupants that they must don an oxygen
mask must be visible in each section.

(e) A means must be in place by
which oxygen masks can be manually
deployed from the flight deck.

(f) Approved procedures must be
established for OFCR occupants in the
event of decompression. These
procedures must be transmitted to the
operator for incorporation into its
training programs and appropriate
operational manuals.

(g) The supplemental oxygen system
for the OFCR compartment must meet
the same 14 CFR part 25 regulations as
the supplemental oxygen system for the
passenger cabin occupants except for
the 10 percent additional masks
requirement of 14 CFR 25.1447(c)(1).

(h) The illumination level of the
normal OFCR compartment-lighting
system must automatically be sufficient

for each occupant of the compartment to
locate a deployed oxygen mask.

16. The following additional
requirements apply to OFCR
compartments that are divided into
several sections by the installation of
curtains or partitions:

(a) A placard is required adjacent to
each curtain that visually divides or
separates, for example, for privacy
purposes, the OFCR compartment into
multiple sections. The placard must
require that the curtain(s) remains open
when the section it creates is
unoccupied. The vestibule section
adjacent to the stairway is not
considered a private section and,
therefore, does not require a placard.

(b) For each section of the OFCR
compartment created by the installation
of a curtain, the following requirements
of these special conditions must be met
with the curtain open or closed:

(1) No-smoking placard requirement
(Special Condition 1).

(2) Emergency illumination
requirement (Special Condition 7).

(3) Emergency alarm-system
requirement (Special Condition 9).

(4) Seatbelt-fasten signal or return-to-
seat signal as applicable requirement
(Special Condition 10).

(5) Smoke- or fire-detection system
requirement (Special Condition 12).

(6) Oxygen-system requirement
(Special Condition 15).

(c) OFCR compartments that are
visually divided to the extent that
evacuation could be adversely affected
must have exit signs directing occupants
to the primary stairway outlet. The exit
signs must be provided in each separate
section of the OFCR compartment,
except for curtained bunks, and must
meet requirements of § 25.812(b)(1)(i).
An exit sign with reduced background
area or a symbolic exit sign, as
described in Special Condition 6(a),
may be used to meet this requirement.

(d) For sections within an OFCR
compartment created by the installation
of a rigid partition with a door
separating the sections, the following
requirements of these special conditions
must be met with the door open or
closed:

(1) A secondary evacuation route from
each section to the main deck, or the
applicant must show that any door
between the sections precludes anyone
from being trapped inside a section of
the compartment. Removal of an
incapacitated occupant from within this
area must be considered. A secondary
evacuation route from a small room
designed for only one occupant for a
short time duration, such as a changing
area or lavatory, is not required, but
removal of an incapacitated occupant

from within such a small room must be
considered.

(2) Any door between the sections
must be shown to be openable when
crowded against, even when crowding
occurs at each side of the door.

(3) No more than one door may be
located between any seat or berth and
the primary stairway door.

(4) In each section, exit signs meeting
requirements of § 25.812(b)(1)(i), or
shown to have an equivalent level of
safety, must direct occupants to the
primary stairway outlet. An exit sign
with reduced background area or a
symbolic exit sign, as described in
Special Condition 6(a), may be used to
meet this requirement.

(5) Special Conditions 1 (no-smoking
placards), 7 (emergency illumination), 9
(emergency alarm system), 10 (fasten-
seatbelt signal or return-to-seat signal as
applicable), 12 (smoke- or fire-detection
system), and 15 (oxygen system) must
be met with the OFCR compartment
door open or closed.

(6) Special Conditions 8 (two-way
voice communication) and 11
(emergency firefighting and protective
equipment) must be met independently
for each separate section except for
lavatories or other small areas that are
not intended to be occupied for
extended periods of time.

17. If a waste-disposal receptacle is
fitted in the OFCR compartment, it must
be equipped with an automatic fire
extinguisher that meets the performance
requirements of § 25.854(b).

18. Materials (including finishes or
decorative surfaces applied to the
materials) must comply with
flammability requirements of § 25.853 as
amended by Amendment 25-116. Seat
cushions and mattresses must comply
with the flammability requirements of
§ 25.853(c) as amended by Amendment
25-116 and the test requirements of part
25, appendix F, part II, or other
equivalent methods.

19. The addition of a lavatory within
the OFCR compartment would require
the lavatory to meet the same
requirements as those for a lavatory
installed on the main deck except with
regard to Special Condition 12 for
smoke detection.

20. Each stowage compartment in the
OFCR compartment, except for
underseat compartments for occupant
convenience, must be completely
enclosed. All enclosed stowage
compartments within the OFCR
compartment that are not limited to
stowage of emergency equipment or
airplane-supplied equipment (i.e.,
bedding) must meet the design criteria
described in the table below. Enclosed
stowage compartments greater than 200
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similar to those required for inaccessible
compartments such as Class C cargo
compartments.

crewmembers’ ability to effectively
reach any part of the compartment with
the contents of a hand-held fire-
extinguishing system will require
additional fire-protection considerations

ft.3 in interior volume are not addressed
by this special condition. The in-flight
accessibility of very large, enclosed,
stowage compartments and the
subsequent impact on the

DESIGN CRITERIA FOR ENCLOSED STOWAGE COMPARTMENTS NOT LIMITED TO STOWAGE OF EMERGENCY OR AIRPLANE-
SUPPLIED EQUIPMENT

Applicability of fire protection requirements by interior volume

Fire protection features 25 cubic feet to less than

57 cubic feet 57 cubic feet to 200 cubic feet

Less than 25 cubic feet

Compliant Materials of Construc- | YES ...cccvccveevcieeeeiiie e eceeee e YES oeeieeeeeee e Yes.
tion1.

Smoke or Fire Detectors? ............. NN o YES oeeieiee et Yes.

Linerd ..., Conditional .. ... | Yes.

Fire Location Detector 4 YES oo Yes.

1 Compliant Materials of Construction: The material used in constructing each enclosed stowage compartment must at least be fire resistant
and must meet the flammability standards established for interior components (i.e., 14 CFR part 25 Appendix F, Parts |, IV, and V) per the re-
quirements of §25.853. For compartments less than 25 ft.3 in interior volume, the design must ensure the ability to contain a fire likely to occur
within the compartment under normal use.

2Smoke or Fire Detectors: Enclosed stowage compartments equal to or exceeding 25 ft.3 in interior volume must be provided with a smoke- or
fire-detection system to ensure that a fire can be detected within a one-minute detection time. Flight tests must be conducted to show compli-
ance with this requirement. Each system (or systems) must provide:

(a) A visual indication in the flight deck within one minute after the start of a fire.

(b) An aural warning in the OFCR compartment.

(c) A warning in the main passenger cabin. This warning must be readily detectable by a flight attendant, taking into consideration the loca-
tions of flight attendants throughout the main passenger compartment during various phases of flight.

3Liner: If material used in constructing the stowage compartment can be shown to meet the flammability requirements of a liner for a Class B
cargo compartment (i.e., §25.855 at Amendment 25-116, and Appendix F, part |, paragraph (a)(2)(ii)), then no liner would be required for en-
closed stowage compartments equal to or greater than 25 ft.3 but less than 57 ft.2 in interior volume. For all enclosed stowage compartments
equal to or greater than 57 ft.3 in interior volume but less than or equal to 200 ft.3, a liner must be provided that meets the requirements of
§25.855 for a Class B cargo compartment.

4 Fire Location Detector: If an OFCR compartment has enclosed stowage compartments exceeding 25 ft.3 interior volume that are located sep-
arately from the other stowage compartments (located, for example, away from one central location, such as the entry to the OFCR compartment
or a common area within the OFCR compartment, where the other stowage compartments are), that OFCR compartment would require addi-

tional fire-protection features and/or devices to assist the firefighter in determining the location of a fire.

Issued in Renton, Washington, on February
15, 2011.

K.C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011—4228 Filed 2—24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 27

[Docket No. SW025; Special Conditions No.
27-025-SC]

Special Conditions: Bell Helicopter
Textron Canada Limited Model 407
Helicopter, Installation of a Hoh
Aeronautics, Inc. Autopilot/
Stabilization Augmentation System
(AP/SAS)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the modification of the Bell
Helicopter Textron Canada Limited
(Bell) model 407 helicopter. This model

helicopter will have novel or unusual
design features when modified by
installing the Hoh Aeronautics, Inc.
(Hoh) complex Autopilot/Stabilization
Augmentation System (AP/SAS) that
has potential failure conditions with
more severe adverse consequences than
those envisioned by the existing
applicable airworthiness regulations.
These special conditions contain the
added safety standards the
Administrator considers necessary to
ensure the failures and their effects are
sufficiently analyzed and contained.

DATES: The effective date of these
special conditions is February 14, 2011.
We must receive your comments by
April 26, 2011.

ADDRESSES: You must mail your
comments to: Federal Aviation
Administration, Rotorcraft Directorate,
Attn: Rules Docket (ASW-111), Docket
No. SW025, 2601 Meacham Blvd., Fort
Worth, Texas 76137. You may deliver
your comments to the Rotorcraft
Directorate at the indicated address.
You must mark your comments: Docket
No. SW025. You can inspect comments
in the Rules Docket weekdays, except
Federal holidays, between 8:30 a.m. and
4 p.m., in the Rotorcraft Directorate.

FOR FURTHER INFORMATION CONTACT:
Mark Wiley, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Policy Group (ASW-111), 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5134;
facsimile (817) 222-5961.

SUPPLEMENTARY INFORMATION:

The FAA has determined that notice
and opportunity for prior public
comment hereon are impracticable
because these procedures would
significantly delay issuance of the
design approval and thus delivery of the
affected aircraft. In addition, the
substance of these special conditions
has been subject to the public comment
process previously with no substantive
comments received. The FAA therefore
finds that good cause exists for making
these special conditions effective on
issuance.

Comments Invited

While we did not precede this with a
notice of proposed special conditions,
we invite interested people to take part
in this action by sending written
comments, data, or views. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
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recommended change, and include
supporting data.

We will file in the special conditions
docket all comments we receive, as well
as a report summarizing each
substantive public contact with FAA
personnel about these special
conditions. You can inspect the docket
before and after the comment closing
date. If you wish to review the docket
in person, go to the address in the
ADDRESSES section of this document
between 8:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to let you know we
received your mailed comments on
these special conditions, send us a pre-
addressed, stamped postcard on which
the docket number appears. We will
stamp the date on the postcard and mail
it back to you.

Background

On July 16, 2009, Hoh submitted an
application to the FAA’s Los Angeles
Aircraft Certification Office (LA ACO)
for a supplemental type certification
(STC) to install an AP/SAS on a Bell
model 407 helicopter. The Bell model
407 helicopter is a 14 CFR part 27
Normal category, single turbine engine,
conventional helicopter designed for
civil operation. This helicopter model is
capable of carrying six passengers with
one pilot, and has a maximum gross
weight of approximately 5,250 pounds,
depending on the configuration. The
major design features include a 4-blade,
soft-in-plane main rotor, a 2-blade anti-
torque tail rotor, a skid landing gear,
and a visual flight rule (VFR) basic
avionics configuration. Hoh proposes to
modify a model 407 Bell helicopter by
installing a two-axis AP/SAS.

Type Certification Basis

Under 14 CFR 21.115, Hoh must show
that the Bell model 407 helicopter, as
modified by the installed AP/SAS,
continues to meet the 14 CFR 21.101
standards. The baseline of the
certification basis for the unmodified
Bell model 407 helicopter is listed in
Type Certificate Number H2SW.
Additionally, compliance must be
shown to any applicable equivalent
level of safety findings, exemptions, and
special conditions, prescribed by the
Administrator as part of the certification
basis.

If the Administrator finds the
applicable airworthiness regulations

(that is, 14 CFR part 27), as they pertain
to this STC, do not contain adequate or
appropriate safety standards for the Bell
model 407 helicopter because of a novel
or unusual design feature, special
conditions are prescribed under
§21.101(d).

In addition to the applicable
airworthiness regulations and special
conditions, Hoh must show compliance
of the AP/SAS STC-altered Bell model
407 helicopter with the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in §11.19, under § 11.38 and
they become part of the type
certification basis under §21.101.

Novel or Unusual Design Features

The Hoh AP/SAS incorporates novel
or unusual design features, for
installation in a Bell model 407
helicopter, Type Certificate Number
H2SW. This AP/SAS performs non-
critical control functions, since this
model helicopter has been certificated
to meet the applicable requirements
independent of this system. However,
the possible failure conditions for this
system, and their effect on continued
safe flight and landing of the helicopter,
are more severe than those envisioned
by the present rules.

Discussion

The effect on safety is not adequately
covered under § 27.1309 for the
application of new technology and new
application of standard technology.
Specifically, the present provisions of
§27.1309(c) do not adequately address
the safety requirements for systems
whose failures could result in
catastrophic or hazardous/severe-major
failure conditions, or for complex
systems whose failures could result in
major failure conditions.

To comply with the provisions of the
special conditions, we require that Hoh
provide the FAA with a systems safety
assessment (SSA) for the final AP/SAS
installation configuration that will
adequately address the safety objectives
established by the functional hazard
assessment (FHA) and the preliminary
system safety assessment (PSSA),
including the fault tree analysis (FTA).
This must ensure that all failure
conditions and their resulting effects are
adequately addressed for the installed
AP/SAS. The SSA process, FHA, PSSA,
and FTA are all parts of the overall
safety assessment (SA) process
discussed in FAA Advisory Circular
(AC) 27—-1B (Certification of Normal
Category Rotorcraft) and Society of
Automotive Engineers (SAE) document
Aerospace Recommended Practice

(ARP) 4761 (Guidelines and Methods for
Conducting the Safety Assessment
Process on Civil Airborne Systems and
Equipment).

These special conditions require that
the AP/SAS installed on a Bell model
407 helicopter meet the requirements to
adequately address the failure effects
identified by the FHA, and subsequently
verified by the SSA, within the defined
design integrity requirements.

Applicability

These special conditions are
applicable to the Hoh AP/SAS installed
as an STC approval, in Bell model 407
helicopter, Type Certificate Number
H2SW.

Conclusion

This action affects only certain novel
or unusual design features for a Hoh
AP/SAS STC installed on one model
helicopter. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
helicopter.

The substance of these special
conditions has been subjected to the
notice and comment period previously
and has been derived without
substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the helicopter, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment.

List of Subjects in 14 CFR Part 27

Aircraft, Aviation safety.

The authority citation for these
special conditions is as follows:

Authority: 42 U.S.C. 7572, 49 U.S.C.
106(g), 40105, 40113, 44701-44702, 44704,
44709, 44711, 44713, 44715, 45303.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the Hoh
Aeronautics, Inc. (Hoh) supplemental
type certificate basis for the installation
of an autopilot/stability augmentation
system (AP/SAS) on the Bell Helicopter
Textron Canada Limited (Bell) model
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407 helicopter, Type Certificate Number
H2Sw.

The AP/SAS must be designed and
installed so that the failure conditions
identified in the Functional Hazard
Assessment and verified by the System
Safety Assessment, after design
completion, are adequately addressed in
accordance with the “failure condition
categories” and “requirements” sections
(including the system design integrity,
design environmental, and test and
analysis requirements) of these special
conditions.

Failure Condition Categories Failure
conditions are classified, according to
the severity of their effects on the
rotorcraft, into one of the following
categories:

1. No Effect—Failure conditions that
would have no effect on safety; for
example, failure conditions that would
not affect the operational capability of
the rotorcraft or increase crew workload;
however, could result in an
inconvenience to the occupants,
excluding the flight crew.

2. Minor—Failure conditions which
would not significantly reduce rotorcraft
safety, and which would involve crew
actions that are well within their
capabilities. Minor failure conditions
would include, for example, a slight
reduction in safety margins or
functional capabilities, a slight increase
in crew workload, such as, routine flight
plan changes, or result in some physical
discomfort to occupants.

3. Major—Failure conditions which
would reduce the capability of the
rotorcraft or the ability of the crew to
cope with adverse operating conditions
to the extent that there would be, for
example, a significant reduction in
safety margins or functional capabilities,
a significant increase in crew workload
or result in impairing crew efficiency,
physical distress to occupants,
including injuries, or physical
discomfort to the flight crew.

4. Hazardous/Severe-Major—Failure
conditions which would reduce the
capability of the rotorcraft or the ability
of the crew to cope with adverse
operating conditions to the extent that
there would be:

e A large reduction in safety margins
or functional capabilities;

e Physical distress or excessive
workload that would impair the flight
crew’s ability to the extent that they
could not be relied on to perform their
tasks accurately or completely; or,

¢ Possible serious or fatal injury to a
passenger or a cabin crewmember,
excluding the flight crew.

Note 1: “Hazardous/severe-major” failure
conditions can include events that are

manageable by the crew by the use of proper
procedures, which, if not implemented
correctly or in a timely manner, may result
in a catastrophic event.

5. Catastrophic—Failure conditions
which would result in multiple fatalities
to occupants, fatalities or incapacitation
to the flight crew, or result in loss of the
rotorcraft.

The present §§27.1309(b) and (c)
regulations do not adequately address
the safety requirements for systems
whose failures could result in
“catastrophic” or “hazardous/severe-
major” failure conditions, or for
complex systems whose failures could
result in “major” failure conditions. The
current regulations are inadequate
because when §§27.1309(b) and (c)
were promulgated, it was not
envisioned that this type of rotorcraft
would use systems that are complex or
whose failure could result in
“catastrophic” or “hazardous/severe-
major” effects on the rotorcraft. This is
particularly true with the application of
new technology, new application of
standard technology, or other
applications not envisioned by the rule
that affect safety.

Hoh must provide the FAA with a
systems safety assessment (SSA) for the
final AP/SAS installation configuration
that will adequately address the safety
objectives established by the functional
hazard assessment (FHA) and the
preliminary system safety assessment
(PSSA), including the fault tree analysis
(FTA). This will show that all failure
conditions and their resulting effects are
adequately addressed for the installed
AP/SAS.

Note 2: The SSA process, FHA, PSSA, and
FTA are all parts of the overall safety
assessment (SA) process discussed in FAA
Adpvisory Circular (AC) 27—-1B (Certification
of Normal Category Rotorcraft) and Society of
Automotive Engineers (SAE) document
Aerospace Recommended Practice (ARP)
4761 (Guidelines and Methods for
Conducting the Safety Assessment Process on
Civil Airborne Systems and Equipment).

Requirements

Hoh must comply with the existing
requirements of § 27.1309 for all
applicable design and operational
aspects of the AP/SAS with the failure
condition categories of “no effect,” and
“minor,” and for non-complex systems
whose failure condition category is
classified as “major.” Hoh must comply
with the requirements of these special
conditions for all applicable design and
operational aspects of the AP/SAS with
the failure condition categories of
“catastrophic” and “hazardous severe/
major,” and for complex systems whose

failure condition category is classified
as “major.”

A complex system is a system whose
operations, failure conditions, or failure
effects are difficult to comprehend
without the aid of analytical methods
(for example, FTA, Failure Modes and
Effect Analysis, FHA).

System Design Integrity Requirements

Each of the failure condition
categories defined in these special
conditions relate to the corresponding
aircraft system integrity requirements.
The system design integrity
requirements, for the Hoh AP/SAS, as
they relate to the allowed probability of
occurrence for each failure condition
category, and the proposed software
design assurance level, are as follows:

¢ “Major”—For systems with “major”
failure conditions, failures resulting in
these major effects must be shown to be
remote, a probability of occurrence on
the order of between 1 x 10 ~5 to
1% 10 ~7 failures/hour, and associated
software must be developed to the
RTCA/DO-178B (Software
Considerations in Airborne Systems
And Equipment Certification) Level C
software design assurance level.

e “Hazardous/Severe-Major”—For
systems with “hazardous/severe-major”
failure conditions, failures resulting in
these hazardous/severe-major effects
must be shown to be extremely remote,
a probability of occurrence on the order
of between 1x10 ~7to 1 x10 ~°
failures/hour, and associated software
must be developed to the RTCA/DO-
178B (Software Considerations in
Airborne Systems and Equipment
Certification) Level B software
assurance level.

e “Catastrophic”—For systems with
“catastrophic” failure conditions,
failures resulting in these catastrophic
effects must be shown to be extremely
improbable, a probability of occurrence
on the order of 1 x 10 ~9 failures/hour
or less, and associated software must be
developed to the RTCA/DO-178B
(Software Considerations in Airborne
Systems and Equipment Certification)
Level A design assurance level.

System Design Environmental
Requirements

The AP/SAS system equipment must
be qualified to the appropriate
environmental level per RTCA
document DO-160F (Environmental
Conditions and Test Procedures for
Airborne Equipment), for all relevant
aspects. This is to show that the AP/
SAS system performs its intended
function under any foreseeable
operating condition, which includes the
expected environment in which the AP/
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SAS is intended to operate. Some of the
main considerations for environmental
concerns are installation locations and
the resulting exposure to environmental
conditions for the AP/SAS system
equipment, including considerations for
other equipment that may be affected
environmentally by the AP/SAS
equipment installation.The level of
environmental qualification must be
related to the severity of the considered
failure conditions and effects on the
rotorcraft.

Test & Analysis Requirements

Compliance with the requirements of
these special conditions may be shown
by a variety of methods, which typically
consist of analysis, flight tests, ground
tests, and simulation, as a minimum.
Compliance methodology is related to
the associated failure condition
category. If the AP/SAS is a complex
system, compliance with the
requirements for failure conditions
classified as “major” may be shown by
analysis, in combination with
appropriate testing to validate the
analysis. Compliance with the
requirements for failure conditions
classified as “hazardous/severe-major”
may be shown by flight-testing in
combination with analysis and
simulation, and the appropriate testing
to validate the analysis. Flight tests may
be limited for “hazardous/severe-major”
failure conditions and effects due to
safety considerations. Compliance with
the requirements for failure conditions
classified as “catastrophic” may be
shown by analysis, and appropriate
testing in combination with simulation
to validate the analysis. Very limited
flight tests in combination with
simulation are used as a part of a
showing of compliance for
“catastrophic” failure conditions. Flight
tests are performed only in
circumstances that use operational
variations, or extrapolations from other
flight performance aspects to address
flight safety.

These special conditions require that
the Hoh AP/SAS system installed on a
Bell model 407 helicopter, Type
Certificate Number H2SW, meet these
requirements to adequately address the
failure effects identified by the FHA,
and subsequently verified by the SSA,
within the defined system design
integrity requirements.

Issued in Fort Worth, Texas, on February
14, 2011.

Kimberly K. Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 20114229 Filed 2-24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM10-13-001; Order
No. 741-A]

Credit Reforms in Organized
Wholesale Electric Markets

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule; order on rehearing.

SUMMARY: In this order on rehearing, the
Commission reaffirms in part its
determinations in Credit Reforms in
Organized Wholesale Electric Markets,
Order No. 741, to amend its regulations
to improve the management of risk and
use of credit in the organized wholesale
electric markets. This order denies in
part and grants in part rehearing and
clarification regarding certain
provisions of Order No. 741.

DATES: Effective Date: This order will
become effective on March 28, 2011.
FOR FURTHER INFORMATION CONTACT:

Christina Hayes (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-6194.

Lawrence Greenfield (Legal
Information), Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
6415.

Scott Miller (Technical Information),
Office of Energy Policy and
Innovation, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8456.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A. LaFleur.

Order on Rehearing

1. In Order No. 741, the Commission
adopted reforms to credit policies used
in organized wholesale electric power
markets.? In the instant order, the
Commission addresses requests for
rehearing of Order No. 741. The
Commission grants rehearing as to its
establishment of a $100 million
corporate family cap on unsecured
credit and extends the deadline for
complying with the requirement

1 Credit Reforms in Organized Wholesale Electric
Markets, Order No. 741, 75 FR 65942 (Oct. 21,
2010), FERC Stats. & Regs. 131,317 (2010) (Order
No. 741).

regarding the ability to offset market
obligations to September 30, 2011, with
the relevant tariff revisions to take effect
January 1, 2012, but denies rehearing in
all other respects, as discussed below.

I. Background

2. As noted in Order No. 741, the
Commission must ensure that all rates
charged for the transmission or sale of
electric energy in interstate commerce
are just, reasonable, and not unduly
discriminatory or preferential,2 and
clear and consistent credit policies are
an important element in ensuring rates
that are just, reasonable, and not unduly
discriminatory or preferential. The
management of risk and credit requires
a balance between protecting the
markets from costly defaults 3 and
ensuring that barriers to entry for market
participants are not prohibitive.

3. The Commission provided
guidance to the industry on appropriate
credit policies in Order No. 8884 and
the Policy Statement on Electric
Creditworthiness.5 Credit policies
among the organized wholesale electric
markets, however, developed in an
incremental manner leading to varying
credit practices. Because these variable
practices posed a heightened risk to the
stability of the organized wholesale
electric markets, and especially in light
of recent events in the financial markets,
the Commission proposed that the
different credit practices among the
organized wholesale electric markets be
strengthened.

4. In Order No. 741, the Commission
directed the regional transmission
organizations (RTO) and independent
system operators (ISO) to revise their
tariffs to reflect the following reforms:
implementation of shortened settlement
timeframes, restrictions on the use of
unsecured credit, elimination of
unsecured credit in all financial
transmission rights (FTR) or equivalent
markets,® adoption of steps to address

216 U.S.C. 824d, 824e.

3In organized wholesale electric markets, defaults
not supported by collateral are typically socialized
among all other market participants.

4 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21540 (May 10, 1996), FERC
Stats. & Regs. 131,036, at 31,937 (1996) (pro forma
OATT, section 11 (Creditworthiness)), order on
reh’g, Order No. 888-A, 62 FR 12274 (Mar. 14,
1997), FERC Stats. & Regs. 131,048 (1997), order on
reh’g, Order No. 888-B, 81 FERC {61,248 (1997),
order on reh’g, Order No. 888—C, 82 FERC {61,046
(1998), aff'd in relevant part sub nom. Transmission
Access Policy Study Group v. FERC, 225 F.3d 667
(D.C. Cir. 2000), aff'd sub nom. New York v. FERC,
535 U.S. 1 (2002).

5109 FERC {61,186 (2004) (Policy Statement).

6 References to FTR markets in this order, as in
Order No. 741, also include the Transmission
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the risk that RTOs and ISOs may not be
allowed to use netting and set-offs,
establishment of minimum criteria for
market participation, clarification
regarding the organized markets’
administrators’ ability to invoke
“material adverse change” clauses to
demand additional collateral from
participants, and adoption of a two-day
grace period for “curing” collateral calls.
5. Requests for rehearing were filed by
the New York Independent System
Operator, Inc. (NYISO), Morgan Stanley
Capital Group Inc. (Morgan Stanley),
Financial Marketers,” the American
Public Power Association (APPA), East
Texas Cooperatives, Six Cities,?
Midwest Transmission Dependent
Utilities (Midwest TDUs),° Twin
Cities,10 and Southern California Edison
Company (SCE). The New York
Transmission Owners filed an answer.1?

II. Discussion
A. Use of Unsecured Credit

1. Requests for Rehearing

6. Six Cities and Morgan Stanley seek
rehearing of the Commission’s
requirement that each ISO and RTO
revise its tariff provisions to reduce the
extension of unsecured credit to no
more than $50 million per market
participant and $100 million per
corporate family.12

7. Morgan Stanley argues that the
Commission should eliminate the $50
million market participant cap. Morgan
Stanley contends that the separate
caps—$50 million for a market
participant and $100 million for a

Congestion Contracts (TCG) markets in NYISO and
the Congestion Revenue Rights (CRR) markets in
California Independent System Operator (CAISO).

7 Financial Marketers are comprised of Energy
Endeavors LP, Big Bog Energy, LP, Gotham Energy
Marketing, LP, Rockpile Energy, LP, Coaltrain
Energy, LP, Longhorn Energy, LP, GRG Energy, LLC,
MET MA, LLC, Pure Energy, Inc., Red Wolf Energy
Trading, LLC, Jump Power, LLC, Silverado Energy
LP, JPTC, LLC, Blue Star Energy, LLC, and Tower
Research Capital LLC.

8 Six Cities are comprised of the Cities of
Anaheim, Azusa, Banning, Colton, Pasadena, and
Riverside, California.

9Midwest TDUs are comprised of Indiana
Municipal Power Agency, Madison Gas & Electric
Company, Missouri River Energy Services,
Southern Minnesota Municipal Power Agency and
WPPI Energy.

10 Twin Cities are comprised of Twin Cities
Power, LLC, Twin Cities Energy, LLC, TC Energy
Trading, LLC, Cygnus Energy Futures, LLC, and
Summit Energy, LLC.

11 The New York Transmission Owners are
comprised of Central Hudson Gas & Electric
Corporation, Consolidated Edison Company of New
York, Inc., Long Island Power Authority, New York
Power Authority, New York State Electric & Gas
Corporation, Niagara Mohawk Power Corporation
d/b/a National Grid, Orange and Rockland Utilities,
Inc., and Rochester Gas and Electric Corporation.

120rder No. 741, FERC Stats. & Regs. 31,317 at
P 49-57.

corporate family—will encourage
entities to reconfigure their corporate
structures to avoid the $50 million per
entity cap and instead use the $100
million corporate family cap. Morgan
Stanley asserts that such a structure will
increase costs to market participants,
making the $50 million cap illusory and
generating unnecessary burdens for
ISOs and RTOs without a corresponding
benefit.13

8. Conversely, Six Cities argue that
the Commission should eliminate the
$100 million corporate family cap. They
assert that the Commission did not
provide a rational explanation for
permitting affiliated entities to impose a
greater degree of risk than individual
entities, and so should not have allowed
the $100 million corporate family cap.
Six Cities also argues that the $100
million corporate family cap could run
up to $600 million if there was a default
in every ISO/RTO.14

2. Commission Determination

9. The Commission grants rehearing
on this issue. Specifically, the
Commission is persuaded that an entity
reconfiguring its corporate structure, to
avoid the $50 million single-entity cap
and to instead take advantage of the
$100 million corporate family cap,
raises a significant risk that is
inconsistent with Order No. 741’s intent
to lower risk. Additionally, the
Commission has taken into
consideration Six Cities’ point that
affiliated entities should not be able to
impose a greater risk to the stability of
organized wholesale markets than
individual entities. We agree that the
cumulative danger posed by a $100
million corporate family cap on the use
of unsecured credit poses an
unacceptable risk to the organized
wholesale electric markets; many
market participants either themselves or
through subsidiaries participate in
multiple markets. We agree with Six
Cities that the default of a single entity
could result in a significant cumulative
unsecured exposure if we were to allow
the higher $100 million corporate cap
for unsecured credit originally
permitted in Order No. 741. Socializing
such losses to other market participants
could lead to even more significant
market disruption than merely the
default of a single entity. The
Commission therefore grants rehearing
and finds that the limit on the use of
unsecured credit should be no more
than $50 million per entity, including

13Morgan Stanley, November 22, 2010 Request
for Rehearing at 4-5 (Morgan Stanley Request).

14 Six Cities November 19, 2010 Request for
Rehearing at 12—14 (Six Cities Request).

the corporate family to which an entity
belongs.15 This is the approach
originally suggested by the Commission
in its Notice of Proposed Rulemaking 16
and the Commission is persuaded it
should return to this proposal.

B. Elimination of Unsecured Credit for
Financial Transmission Rights Markets

1. Requests for Rehearing

10. APPA, Midwest TDUs, and Six
Cities request rehearing on the
Commission’s elimination of unsecured
credit in the FTR markets.17 They argue
that the Commission erred in
eliminating unsecured credit for all
participants, particularly load-serving
entities.

11. APPA and Midwest TDUs argue
that the elimination of unsecured credit
in FTR markets will make it financially
prohibitive for load-serving entities to
obtain and hold long-term FTRs of ten
years or more (LTTR).18 They contend
that this is inconsistent with the
Commission’s responsibilities, under
section 217(b)(4) of the Federal Power
Act (FPA) 19 and Order No. 681,20 to
enable load-serving entities to secure
firm transmission rights on a long-term
basis for long-term power supply
arrangements to serve their load. At a
minimum, they contend, the
Commission should direct RTOs and
ISOs to implement Order No. 741 in
compliance with section 217(b)(4) and
Order No. 681. Further, APPA and
Midwest TDUs argue that they be
allowed to request exemptions under
Order No. 741 to ensure that a load-
serving entity’s access to LTTRs is not
impaired.

12. Midwest TDUs further argue that
ISOs and RTOs manage risk in the FTR
markets by determining the
creditworthiness of individual FTR
market participants. Moreover, Midwest
TDUs contend that load-serving entities
are less of a credit risk because their
bond resolutions give explicit payment

15 While a corporate family may choose to have
a single member company participate in an RTO/
ISO’s market, or instead opt to have more than one
do so, in either case, the single entity or multiple
entities together will have a cap of no more than
$50 million.

16 See Credit Reforms in Organized Wholesale
Electric Markets, Notice of Proposed Rulemaking,
75 FR 4310 (Jan. 27, 2010), FERC Stats. & Regs.
32,651, at P 19 (2010).

17 Order No. 741, FERC Stats. & Regs. 31,317 at
P 70-79.

18 APPA November 19, 2010 Request for
Rehearing at 1-3, 4-9 (APPA Request); Midwest
TDUs November 22, 2010 Request for Rehearing
(Midwest TDUs Request).

1916 U.S.C. 824q(b)(4).

20 Long-Term Firm Transmission Rights in
Organized Electricity Markets, Order No. 681, FERC
Stats. & Regs. 131,226, reh’g denied, Order No.
681-A, 117 FERC {61,201 (2006).
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priority to energy and transmission
market service providers over
bondholders, in effect giving RTOs/ISOs
a security interest in their accounts
receivable. APPA also contends that,
although the Commission noted the
challenges in valuing FTRs, the
Commission did not provide guidance
in how to address that issue.

13. Six Cities contends that the
Commission should not have eliminated
unsecured credit for all types and
holders of FTRs. Six Cities notes that
the CAISO has two types of FTRs:
allocated CRRs, which are used by load-
serving entities to hedge congestion
costs for purchases to serve the needs of
native load customers, and auctioned
CRRs, which may be purchased by any
entity that satisfies CAISO’s
qualification criteria. Six Cities argues
that CAISO should be allowed to
differentiate between the two categories
in setting credit requirements.
Specifically, Six Cities argues that load-
serving entities have no obligation to
pay for allocated CRRs, thus cannot
default. By eliminating unsecured credit
for all FTRs without regard to the
purpose for purchase, Six Cities argues
that the Commission’s decision is not
reasoned decision-making as required
by the Administrative Procedures Act.21

2. Commission Determination

14. The Commission denies rehearing.
The Commission is not persuaded that
the elimination of unsecured credit in
the FTR markets is inconsistent with the
statutory directive to facilitate access to
long-term FTRs. While section 217(b)(4)
directs us to exercise our authority
under the FPA to “enable[ ] load-
serving entities” to “secure” FTRs “on a
long-term basis,” the statute does not
require that we guarantee the
availability of unsecured credit, and
does not require that we ignore the risks
posed by the use of unsecured credit.
Denying unsecured credit does not
prohibit load-serving entities from
securing long-term FTRs, but rather
merely requires use of some other form
of financing, e.g., the use of secured
credit or the posting of collateral.
Moreover, there is nothing in the record
to indicate that acquisition of long-term
FTRs will be prohibitively expensive.
Our reason for eliminating reliance on
unsecured credit in the FTR markets is
to reduce risk to market participants,
including risk to those market
participants that are load-serving
entities. Those seeking rehearing on this
issue have failed to demonstrate that

21 Six Cities Request at 3, 10-12 (citing Petal Gas
Storage, L.L.C. v. FERC, 496 F.3d 695, 698 (D.C. Cir.
2007), and others).

this risk can and should be so readily
discounted.

15. Nor is the Commission persuaded
that unsecured credit in FTR markets
should be allowed for certain market
participants based on the “purpose” of
the entity engaging in the FTR market.
The FTR market exists to hedge, i.e.,
manage, risk, but there are no
guarantees that such hedges, even for
load-serving entities, will themselves
have no risk. The risk of adverse FTR
market outcomes and potential effects
on market participants led us to take
these actions initially, and are no more
or less applicable to some participants
than others based on the “purpose” of
the participant.22 Finally, to the extent
that certain FTRs have inherently low
risk, we expect that the RTO and ISO’s
credit modeling will result in relatively
low collateral requirements.

16. As to the question of how FTRs
are valued, as we stated in Order No.
741, this issue is beyond the scope of
this proceeding.23 Regarding the
Midwest TDUs’ argument that where
bond resolutions give explicit payment
priority to energy and transmission
market service providers over
bondholders, in effect giving RTOs/ISOs
a security interest in their accounts
receivable, first, it is not clear that such
payment priority would apply in the
event of a default in an FTR market.
Furthermore, we are not persuaded that
giving such payment priority would
provide a level of security comparable
to the elimination of reliance on
unsecured credit.

C. Ability To Offset Market Obligations

1. Requests for Rehearing

17. Morgan Stanley, SCE, NYISO, and
the New York Transmission Owners
seek rehearing of the Commission’s
directive that, if an ISO/RTO wishes to
allow netting of amounts owed to a
market participant against amounts
owed by that participant, the ISO/RTO
must revise its tariff to include one of
the following options: (1) Establish a
central counterparty; (2) require market
participants to provide a security
interest in their transactions in order to
establish collateral requirements based
on net exposure; or (3) propose another
alternative, which provides the same
degree of protection as the two above-
mentioned methods.24

22 The analysis in this paragraph, and the prior
paragraph, explains why, as a generic matter, we
will not allow exemptions from this requirement of
Order No. 741.

23 Order No. 741, FERC Stats. & Regs. 31,317 at
P 76.

24]d. P 116-22. The Commission also left open
the possibility of setting credit requirements based
on gross obligations. Id.

18. NYISO requests clarification that
the Commission intended that, in the
absence of a counterparty, security
interest, or other alternative, netting
would only be prohibited across
product or service categories. If the
Commission does not grant the
clarification, NYISO requests rehearing,
arguing that an ISO/RTO be allowed to
net amounts owed against amounts
receivable if supported by the doctrine
of recoupment. NYISO contends that,
under the doctrine of recoupment, it is
inequitable for a debtor to enjoy the
benefits of a transaction without also
meeting its obligations, so a market
participant’s benefits from its sales
within a category area are lawfully offset
by its obligations related to its
purchases within the same product
category.25 NYISO argues that, in the
event of a market participant’s
bankruptcy, the bankruptcy court would
allow netting within a product or
service category under the doctrine of
recoupment.

19. SCE requests a similar
clarification, and questions how “gross
obligations” is defined. SCE states that
the Commission was not clear whether
requiring collateral posted to gross
obligations would (i) allow for netting
within a given market but not between
markets, (ii) allow for netting for
transactions deemed not to have
participated in the markets (e.g. E-
schedules), or (iii) disallow netting both
within markets and across markets and
require credit obligations to be
determined on an absolute gross basis.26

20. SCE also requests that the
Commission extend the time for
compliance with this tariff revision
until October 1, 2012, or alternatively,
clarify that parties may move for an
extension of time if needed.2”

21. Morgan Stanley argues that ISOs
and RTOs should not require market
participants to post collateral to their
gross obligations, especially if they are
netting amounts owed against amounts
receivable under their tariffs. Morgan
Stanley contends that requiring
collateral to gross obligations will be
very expensive, without corresponding
benefits. Morgan Stanley also asserts
that “other less costly (and at least as
effective) options are available.” 28
Morgan Stanley requests in the

25 NYISO November 19, 2010 Request for
Clarification or Rehearing at 4 (citing In re Peterson
Distributing, Inc., 82 F.3d 956 (10th Cir. 1996), and
other cases). The New York Transmission Owners
support NYISO’s arguments. New York
Transmission Owners December 8, 2010 Answer.

26 SCE November 22, 2010 Request for
Clarification or Rehearing at 4 (SCE Request).

27 Id. at 5-6.

28 Morgan Stanley Request at 6, generally 5-7.



Federal Register/Vol. 76, No. 38/Friday, February 25, 2011/Rules and Regulations

10495

alternative that if the Commission
retains this requirement, then it should
allow higher levels of unsecured credit
to ameliorate the effects of this
provision.

2. Commission Determination

22. The Commission denies rehearing.
In Order No. 741, the Commission
established requirements to minimize
risk in the event of bankruptcy (i.e., the
options noted in paragraph 117 of Order
No. 741, and described above in
paragraph 17) out of concern that the
effect of a default could be exacerbated
by a bankruptcy court decision that does
not allow netting. Those concerns exist
whether netting is performed within a
market product category or across
market categories. A market
administrator must have legal support to
net transactions, whether it serves as a
counterparty, has been granted a
security interest in the transactions, or
employs some other solution, in the
event of a legal challenge to set-off
during a bankruptcy proceeding.2® The
record before us does not clearly
demonstrate that the availability of
netting will depend on whether it is
within or across product categories, and
therefore we deny rehearing on this
issue.

23. Our denial of rehearing is based in
part on the testimony we received
during the May 2010 technical
conference. In response to questioning
regarding set-off within product
markets, Mr. Stephen Dutton suggested
that a bankruptcy court would be most
likely to allow netting within product
categories if the ISO or RTO was acting
in the same capacity with respect to
amounts owed and amounts owing.39 In
response to Mr. Dutton’s comments, Mr.
Harold Novikoff asserted that the
bankruptcy court would look at a
different issue, specifically, whether the
ISO or RTO is a party to the
transaction.3® Mr. Iskender Catto
reiterated Mr. Novikoff’s opinion,
indicating that a court would look first
to the identity of the counterparty, then
the role served by the counterparty.32
Based on this testimony, we believe that
netting within product categories may
put an RTO or an ISO at risk, were it

29 Section 553 of the Bankruptcy Code, 11 U.S.C.
553, provides that a creditor may offset payments
owed to the debtor against payments owed by the
debtor, under certain circumstances.

30 Testimony at Technical Conference on Credit
Reforms in Organized Wholesale Electric Markets,
Tr. 93:2-16 (May 11, 2010) (Mr. Stephen Dutton,
Barnes & Thornburg).

31]d. at 93:20-94:17 (Mr. Harold Novikoff,
Wachtell, Lipton, Rosen & Katz).

32 [d. at 94:24-95:11 (Mr. Iskender H. Catto,
Kirkland & Ellis on behalf of the Committee of Chief
Risk Officers).

to not adopt one of remedies we
specified in Order No. 741.

24. The Commission also denies
Morgan Stanley’s request for rehearing
on the issue of posting collateral based
on gross obligations; this was merely
one option presented in Order No. 741.
The Commission provided two other
options to meet its requirements on this
matter and expressed its willingness to
consider yet others that can be shown to
provide the same degree of protections
as the two other options set out in Order
No. 741. In the absence of the RTO or
ISO taking advantage of such options, it
is appropriate that credit requirements
be set based on gross obligations in
order to minimize the risk, and costs, of
market participant default and a
bankruptcy court decision refusing to
allow netting; anything less would not
adequately protect the market and
participants in the markets.

25. As to SCE’s request that the
Commission delay the required filing
date of a compliance filing regarding
this requirement to October 1, 2012, we
believe that such an extension is
excessive. However, we will extend the
date for filing tariff revisions to comply
with this requirement related to the
ability to offset market obligations to
September 30, 2011, with the relevant
tariff revisions to take effect January 1,
2012.

D. Minimum Criteria for Market
FParticipation

1. Requests for Rehearing

26. APPA, Twin Cities, Six Cities, and
Financial Marketers seek rehearing on
the Commission’s determination that
each ISO and RTO should include in its
tariff language that sets forth specific
minimum participation criteria to be
eligible to participate in the organized
wholesale electric market, such as
requirements related to adequate
capitalization and risk management
controls.33

27. APPA requests that the
Commission instruct RTOs and ISOs to
avoid unreasonable or onerous
conditions on load-serving entities or
provide specific exemptions for them if
needed. APPA states that smaller,
public power load-serving entities
present “minimal risk, and related
costs,” so they should not have to
comply with unreasonable or onerous
minimum criteria to participate in the
market. Also, a default by such a
participant would not pose a risk of
significant market disruption.34

33QOrder No. 741, FERC Stats. & Regs. { 31,317 at
P 131-34.
34 APPA Request at 4-9.

28. Twin Cities request that the
Commission provide stronger guidance
on minimum criteria, and require that
the criteria be uniform across ISOs and
RTOs. Twin Cities state that market
participants that participate in several
markets are burdened by participating
in multiple stakeholder processes and
they risk being treated differently by
different markets. Twin Cities request
that the Commission establish the
minimum participation criteria, similar
to that of the Commodity Futures
Trading Commission (CFTC) and
Securities and Exchange Commission
(SEC), based on tangible net worth.
Similar criteria, established by the
Commission to apply to all ISO and
RTO markets, would provide regulatory
certainty, reduce risk, and promote the
goal of Order No. 741.35

29. Six Cities requests that the
Commission require that minimum
participation criteria be tiered or
calibrated based on the magnitude of a
market participant’s positions in the
market. Because the size of a
participant’s positions has an effect on
the size of a risk that it poses, there
should be a correlation between the
market participant’s positions and the
minimum criteria.36

30. Financial Marketers express
concern that the minimum criteria will
exclude small and mid-size companies,
virtual traders, and new entrants from
participating in the RTO/ISO markets.
They contend that the Commission has
praised such participants,3” and that
customers in Midwest ISO have suffered
higher prices since Midwest ISO began
discouraging virtual trading by
allocating high Revenue Sufficiency
Guarantee (RSG) charges to virtual
transactions.38 Financial Marketers
further argue that the stakeholder
process will not protect small
companies or new entrants, because
large utilities will be able to meet any
minimum criteria and have a vested
interest in excluding competition.

31. Financial Marketers argue that
most smaller companies are fully
collateralized, and thus pose no threat.
They contend that other markets rely on
collateral requirements to curb market

35 Twin Cities November 22, 2010 Request for
Clarification or Rehearing at 5-7 (Twin Cities
Request).

36 Six Cities Request at 3, 10-12. Financial
Marketers echo these comments. Financial
Marketers November 22, 2010 Request for
Rehearing at 13 (Financial Marketers Request).

37 Financial Marketers Request at 3—4 (citing
California Independent System Operator Corp., 107
FERC q 61,274 (2004), and others).

38 Id. at 4-5.
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risk, and that the CFTC does not require
minimum capitalization.39

32. Financial Marketers also note that
ISO New England Inc. (ISO-NE) and
PJM Interconnection, LLC (PJM) have
previously considered minimum
participation criteria, but abandoned
their efforts after concluding that they
would reduce competition, result in
greater market power by existing large
companies, and not provide any
additional protections to the market.0
Financial Marketers conclude that
market participants have developed
businesses based on participation in the
organized wholesale electric markets,
and regulations that would prohibit
their participation would result in a
regulatory taking that would require
compensation.4!

2. Commission Determination

33. The Commission denies rehearing.

In Order No. 741, the Commission
deferred to stakeholder processes the
determination of reasonable minimum
criteria for market participation.42
Because no market participation criteria
have yet to be filed, the Commission
cannot determine whether such criteria
are or are not reasonable. However, we
note that we did not mandate a single
set of criteria for all participants in a

market,42 and we see value in Six Cities’

suggestion that stakeholders consider
whether some criteria can be tiered or
calibrated based on, for example, the
size of a market participant’s positions.
Such an approach would allow for
differentiation based on a market
participant’s characteristics, but still
reduce the market’s exposure to the risk
of a default. We remind stakeholders
that the Commission will review all
criteria, including both market-wide
criteria and any tiered or calibrated
criteria, when such criteria are filed, to
ensure that they are just and reasonable
and not unduly discriminatory or
preferential.

39]d. at 29-31.

40 Id. at 14-15.

41]d. at 32-33.

42 Order No. 741, FERC Stats. & Regs. 1 31,317 at
P 132-33.

43 While we did indicate that criteria should
apply to all market participants rather than only
certain participants, see Order No. 741, FERC Stats.
& Regs. 131,317 at P 133, our intent was that there
be minimum criteria for all market participants and
not that all market participants necessarily be held
to the same minimum criteria. For some criteria,
holding all market participants to the same
minimum criteria may be appropriate. For other
criteria, however, it may be appropriate to hold
different participants to different minimum criteria,
e.g., based on the size of the participants’ positions.

E. Grace Period To “Cure” Collateral
Posting

1. Requests for Rehearing

34. East Texas Cooperatives request
rehearing on the Commission’s
establishment of a two-day grace period
to “cure” a collateral call.#4 East Texas
Cooperatives assert that the Commission
should not have established a uniform
two-day period because it was not
supported by sufficient evidence and
the requirement will be onerous for
small market participants with small
staffs and constrained budgets. East
Texas Cooperatives argue that most ISOs
and RTOs already have two- or three-
day cure periods, and the matter should
have been left to their discretion.
Alternatively, the Commission could
establish a uniform three-day “cure”
period for all entities or, as a last resort,
a three-day period for not-for-profit
load-serving entities, such as
cooperatives, municipalities, and other
public power entities.

2. Commission Determination

35. The Commission denies rehearing.
In establishing the two-day cure period
in Order No. 741, the Commission
carefully weighed the needs of market
participants with the need for the
mitigation of uncertainty when the
organized electric wholesale markets are
under stress. As we learned during the
financial crisis, a market administrator
may request additional collateral when
the market is under stress. As a result,
timely cure of a collateral deficiency is
critical. We also note that the CFTC
called for a one-day cure period, while
others promoted a three-day cure
period, and we found—and continue to
find—that the two-day cure period
strikes a reasonable balance between
mitigating uncertainty in the market and
providing for the needs of participants.

F. Regulatory Flexibility Analysis

1. Requests for Rehearing

36. APPA, Six Cities, and Financial
Marketers challenge the Commission’s
conclusion that Order No. 741 “will not
have a significant economic impact on
a substantial number of small
entities.” 45 They contend that the

44Jd. P 160-63.

45 Id. P 184. The RFA definition of “small entity”
refers to the definition provided in the Small
Business Act, which defines a “small business
concern” as a business that is independently owned
and operated and that is not dominant in its field
of operation. 5 U.S.C. 601(3) (citing section 3 of the
Small Business Act, 15 U.S.C. 632). The Small
Business Size Standards component of the North
American Industry Classification System defines a
small electric utility as one that, including its
affiliates, is primarily engaged in the generation,
transmission, and/or distribution of electric energy

Commission should analyze the effect of
Order No. 741 on small entities, as
required by the Regulatory Flexibility
Act (RFA).46

37. APPA and Six Cities argue that the
Commission erred in determining that
small utilities within the balancing
authority area of an RTO have a choice
as to whether to join the RTO. Because
large transmission owners are part of the
RTO, they argue, small utilities must
join to obtain necessary transmission
and ancillary services. APPA estimates
that more than a thousand public power
distribution systems, plus rural electric
cooperatives, are located in states served
by RTOs and are “small utilities” within
the meaning of RFA. APPA also
contends that public power systems
have unique financial constraints and
may not be able to meet the new
financial requirements that RTOs might
impose.4”

38. In support of its argument, Six
Cities cites Aeronautical Repair Station
Ass’n,*8 in which, they state, the court
held that even though air carriers were
the direct objects of the rule
promulgated by the Federal Aviation
Administration (FAA), the employees of
the contractors and subcontractors were
also subject to the rule. The D.C. Circuit
concluded that the FAA was required to
analyze the effect of the rule on the
contractors and subcontractors.4° Six
Cities argues that the ISOs and RTOs are
analogous to air carriers, and market
participants can be compared to the
contractors and subcontractors which
are also directly regulated by the
agency'’s rule.5°

39. Financial Marketers argue that the
Commission did not properly analyze
the effect of minimum participation
criteria on small financial traders under
the RFA. Financial Marketers contend
that the Commission’s directives will
push small financial traders out of ISO/
RTO markets and prevent market entry
by smaller companies.5?

2. Commission Determination

40. The RFA requires that, when
promulgating a final rule, an agency
must conduct an analysis that includes,
among other things, “(3) a description of
and an estimate of the number of small
entities to which the rule will apply or
an explanation of why no such estimate

for sale and whose total electric output for the
preceding fiscal years did not exceed 4 million
MWh. 13 CFR 121.201 (2010).

465 U.S.C. 601-12.

47 APPA Request at 10.

48 Aeronautical Repair Station Ass’n, Inc. v.
FAA, 494 F.3d 161 (D.C. Cir. 2007).

49]d. at 177.

50 Six Cities Request at 6-9.

51 Financial Marketers Request at 18—20.
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is available; * * * and (5) a description
of the steps the agency has taken to
minimize the significant economic
impact on small entities consistent with
the stated objectives of applicable
statutes * * *”52

41. Under the RFA, an agency must
consider the economic impact on
entities directly affected and regulated
by the subject regulations. The D.C.
Circuit has held that Congress did not,
however, intend to require that the
agency “consider every indirect effect
that any regulation might have on small
businesses in any stratum of the
national economy.” 53 More recently, the
Seventh Circuit compared the holdings
in several cases considering the RFA,
including Aeronautical Repair Station
Ass’n, and described the rule as follows:
“Small entities directly regulated by the
proposed statute—whose conduct is
circumscribed or mandated—may bring
a challenge to the RFA analysis or
certification of an agency. * * *
However, when the regulation reaches
small entities only indirectly, they do
not have standing to bring an RFA
challenge.” ¢ The court further stated
that, where the regulation “expressly”
addresses an entity’s actions, that entity
is subject to an RFA analysis, and that,
although the regulation may affect the
actions of other entities, those other
entities are not subject to an RFA
analysis.5®

42. We note at the outset that the
regulations adopted in this proceeding
directly apply to RTOs and ISOs only,
not small entities, thus the Commission
is not required to assess the impact of
the rule on small entities.¢ In contrast
to Aeronautical Repair Station Ass’n, in
which the regulations expressly
required certain actions by small
entities, in this rulemaking, the
regulations require specific actions only
by the RTOs and ISOs.57 Further, the
relevant impact considered under the
RFA is the impact of compliance,
including “the projected reporting,
recordkeeping and other compliance
requirements of the proposed rule.” 58
Those obligations are directly imposed

525 U.S.C. 604(a)(3), (5).

53 Mid-Tex Electric Cooperative v. FERC, 773
F.2d 327, 343 (D.C. Cir. 1985); see also Cement Kiln
Recycling Coalition v. EPA, 255 F.3d 855, 868—69
(D.C. Cir. 2001).

54 White Eagle Cooperative Association v. Conner,
553 F.3d 467, 480 (7th Cir. 2009).

55 Id.

56 Cement Kiln Recycling Coalition, 255 F.3d at
869.

57 Aeronautical Repair Station Ass’n, Inc, 494
F.3d at 177.

58 Mid-Tex Electric Cooperative, 773 F.2d at 342
(citing 5 U.S.C. §603(b)(4) and related legislative
history).

on RTOs and ISOs only, and not market
participants.

43. Additionally, in issuing Order No.
741, the Commission focused on
protecting the organized wholesale
electric markets from default by a
market participant. In the event of a
default by a market participant, the
losses related to that default must be
socialized among all other market
participants, potentially leading to
cascading defaults, all leading to
adverse effects on customers. The
Commission sought to balance measures
intended to protect the market and
market participants from the risk of a
default against the effect of the measures
on market participants. For instance, in
establishing the cap on unsecured
credit,?9 setting the two-day cure
period,®° and, on rehearing, allowing
RTOs/ISOs to consider a market
participant’s level of participation in the
market in setting minimum criteria,5?
the Commission has sought to protect
the markets and market participants
from the risk of a default, while
providing consideration of the needs of
the market participants themselves.

44. The Commission thus has sought
to accommodate market participants’
concerns while still meeting its
responsibility to protect markets to
ensure that the resulting rates are just
and reasonable and not unduly
discriminatory or preferential under
FPA sections 205 and 206; however, we
are not obligated to conduct a further
analysis under the RFA. The regulations
promulgated in Order No. 741 and here
direct the actions of the ISOs and RTOs
in administering the organized
wholesale electric markets. While the
regulations may indirectly affect other
entities—market participants, including
investor-owned utilities, municipalities
and cooperatives, and financial
marketers, as well as customers of all
kinds—we are not required to conduct
an analysis under the RFA on such
entities in this proceeding.

45. Furthermore, by requiring tariff
revisions to protect the markets and
market participants from the risk and
resulting cost of default by others, we
are not only protecting market
participants from the risk and resulting
costs of default by others, but we are, in
particular, protecting those smaller
market participants that are least able to
withstand a default. Smaller market
participants have fewer resources
available to them to deal with a default
when one occurs, and thus it is

59 Order No. 741, FERC Stats. & Regs. 31,317 at
P 50.

60]1d. P 161.

61 See supra P 33.

particularly important for smaller
market participants that the
Commission put in place measures that
minimize the risk of a default and the
resulting cost of a default.

46. Further, we note that ISOs and
RTOs are in the best position, in the first
instance, to assess to what extent credit
practices, as implemented in their
markets, will have an adverse effect on
their market participants, as well as the
potential harm to the market in the
event of a default. Thus, as noted in
Order No. 741, ISOs and RTOs may,
through their stakeholder processes,
propose specific exemptions for
individual entities whose participation
is such that a default would not risk
significant market disruptions.62 We
also note that, as the ISOs and RTOs
submit their compliance filings,
interested persons will have an
opportunity to contest the various
revisions as filed for individual tariffs,
and the Commission remains open to
comments on the particular revisions at
that time. The Commission, however,
will not, at this time, adopt any
exemptions.

II1. Information Collection Statement

47. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain information
collection requirements imposed by an
agency.%3 The revisions in Order No.
741 to the information collection
requirements for ISOs and RTOs were
approved under OMB Control Nos.
1902-0096. While this order clarifies
and revises aspects of the existing
information collection requirements, it
does not add to these requirements.
Accordingly, a copy of this order will be
sent to OMB for informational purposes
only.

IV. Document Availability

48. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426.

49. From the Commission’s Home
Page on the Internet, this information is
available in the Commission’s document
management system, eLibrary. The full

62 Order No. 741, FERC Stats. & Regs. { 31,317 at
P 165. We also note that a market participant retains
its right to individually seek an exemption under
section 206 of the FPA.

635 CFR 1320.11.
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text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type “RM10-13” in the
docket number field.

50. User assistance is available for
eLibrary and the Commission’s website
during normal business hours. For
assistance, please contact FERC Online
Support at 1-866—208-3676 (toll free) or
202-502-6652 (e-mail at
FERCOnlineSupport@FERC.gov), or the
Public Reference Room at 202-502—
8371, TTY 202-502-8659 (e-mail at
public.referenceroom@ferc.gov).

V. Effective Date

51. Changes to Order No. 741 adopted
in this order on rehearing will become
effective March 28, 2011.

List of Subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

By the Commission.
Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission amends part 35, subchapter
B, chapter [, title 18, Code of Federal
Regulations, as follows:

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

m 1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a—-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 2. Section 35.47 is amended by
revising paragraph (a) to read as follows:

§35.47 Tariff provisions regarding credit
practices in organized wholesale electric
markets.

* * * * *

(a) Limit the amount of unsecured
credit extended by an organized
wholesale electric market to no more
than $50 million for each market
participant; where a corporate family
includes more than one market
participant participating in the same
organized wholesale electric market, the
limit on the amount of unsecured credit
extended by that organized wholesale
electric market shall be no more than
$50 million for the corporate family.

* * * * *

[FR Doc. 2011-4088 Filed 2—24—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF STATE

22 CFR Part 62
[Public Notice: 7346]
RIN 1400-AC67

Exchange Visitor Program—Fees and
Charges

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State is
amending its regulations regarding fees
and charges for Exchange Visitor
Program services. The fees permit the
Department to recoup the cost of
providing such Exchange Visitor
Program services.

DATES: Effective Date: This rule is
effective 30 days from February 25,
2011.

FOR FURTHER INFORMATION CONTACT:
Stanley S. Colvin, Deputy Assistant
Secretary for Private Sector Exchange,
U.S. Department of State, SA-5, Floor 5,
2200 C Street, NW., Washington, DC
20522, 202—632-2805, or e-mail at
jexchanges@state.gov.

SUPPLEMENTARY INFORMATION: The
Department published a proposed rule,
Public Notice 7077 at 75 FR 60674—
60679, October 1, 2010, with a request
for comments, amending § 62.17 (“Fees
and Charges”) containing all of the fees
and charges for Exchange Visitor
Program services. As explained in the
proposed rule, the Department is
increasing user fees charged for
Exchange Visitor Program services in
order to recoup the full cost of such
services which are requested and
performed for the benefit of foreign
nationals or U.S. corporate entities.
These costs were calculated by an
independent certified public accounting
firm in full compliance with the Office
of Management and Budget directives
regarding such user fee calculations as
set forth in OMB Circular A-25.

The Department received three
comments and is now promulgating a
final rule with no changes from the
proposed rule. Thus, the fee charged to
foreign nationals for a request for
individual program services, such as
change of program category, program
extensions and reinstatements, will
decrease to $233.00. The fee charged to
U.S. corporate entities for requests for
program designation, redesignation and
amendments to program designation
will increase to $2,700.00 in order to
recoup the full cost of such services.

Comment Analysis

The Department received three
comments. One comment suggested that

the Exchange Visitor Program be closed
and that the fees be increased to $10,991
for application fees and $5,945 for
individual program services. The
Department rejected this comment as
there is no basis or justification for such
a proposal. The comment was not
responsive to the proposed rule
concepts. Another comment was from
an academic institution and opined that
a 54% increase in fees was such a
financial burden on academic
institutions that the redesignation
period should also be increased. As no
other academic institutions presented
this view, we find that this comment
does not represent the views of the
higher academic community or its
ability to pay this bi-annual
redesignation fee. A further comment
was from a private sector organization
that combined comments to both
opposition of the final secondary school
student rule and the proposed fee rule
and does not believe that the increase in
fees will help the Department with its
oversight responsibilities. This
comment was not responsive to the
proposed rule which discussed neither
secondary school student exchanges nor
oversight initiatives or duties of
designated program sponsors.

Regulatory Findings
Administrative Procedure Act

The Department of State is of the
opinion that the Exchange Visitor
Program is a foreign affairs function of
the U.S. Government and that rules
implementing this function are exempt
from section 553 (Rulemaking) and
section 554 (Adjudications) of the
Administrative Procedure Act (APA).
The U.S. Government supervises
programs that invite foreign nationals to
come to the United States to participate
in exchange visitor programs, either
directly or through private sector
program sponsors or grantees. When
problems occur, the U.S. Government
often has been, and likely will be, held
accountable by foreign governments for
the treatment of their nationals,
regardless of who is responsible for the
problems.

The purpose of this rule is to set the
fees that will fund the services provided
by the Exchange Visitor Program Office
of Designation, which provides services
to 1,226 sponsor organizations and
350,000 Exchange Visitor Program
participants. These services include
oversight and compliance with program
requirements as well as the monitoring
of programs to ensure the health, safety
and well-being of foreign nationals
entering the United States (many of
these exchange programs and
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participants are often funded by the U.S.
Government) under the aegis of the
Exchange Visitor Program and in
furtherance of its foreign relations
mission. The Department of State
represents that failure to protect the
health and well-being of these foreign
nationals and their appropriate
placement with reputable organizations
will have direct and substantial adverse
effects on the foreign affairs of the
United States.

Although the Department is of the
opinion that this rule is exempt from the
rulemaking provisions of the APA, the
Department published this rule as a
proposed rule and solicited comments.
This was without prejudice to its
determination that the Exchange Visitor
Program is a foreign affairs function.

Regulatory Flexibility Act/Executive
Order 13272: Small Business

As discussed above, the Department
believes that this final rule is exempt
from the provisions of 5 U.S.C 553, and
that no other law requires the
Department to give notice of proposed
rulemaking. Accordingly the
Department believes that this rule is not
subject to the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) or Executive Order 13272,
section 3(b).

Nevertheless, the Department has
examined the potential impact of this
rule on small entities. Entities
conducting student exchange programs
are classified under code number
6117.10 of the North American Industry
Classification System. Some 5,573 for-
profit and tax-exempt entities are listed
as falling within this classification. Of
this total number of so-classified
entities, 1,226 are designated by the
Department of State as sponsors of an
exchange visitor program, designated as
such to further the public diplomacy
mission of the Department and U.S.
Government through the conduct of
people-to-people exchange visitor
programs. Of these 1,226 Department
designated entities, 933 are academic
institutions and 293 are for-profit or tax-
exempt entities. Of the 933 academic
institutions designated by the
Department, none are believed to meet
the definition of small entity for
Regulatory Flexibility Act analysis
purposes. The RFA utilizes the SBA’s
definition of “small entities” for
educational institutions, which are for-
profit entities that have annual revenues
of less than $7 million. The RFA defines
“small organizations” as any not-for-
profit educational institution that is
independently owned or operated and
not dominant in its field. Of the 293 for-
profit or tax-exempt entities designated

by the Department, 131 have annual
revenues of less than $7 million, thereby
falling within the analysis purview of
the Regulatory Flexibility Act.
Although, as stated above, the
Department is of the opinion that the
Exchange Visitor Program is a foreign
affairs function of the United States
Government and, as such, that this rule
is exempt from the rulemaking
provisions of section 553 of the APA,
given the projected costs (discussed
below) to the approximately 131 small
entities designated to conduct exchange
visitor programs, the Department has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.
The annual additional cost to a small
entity is $476.00.

Unfunded Mandates Reform Act of 1995

This final rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million in any
year and it will not significantly or
uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this
rulemaking.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by 5 U.S.C. 804 for the purposes
of Congressional review of agency
rulemaking under the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801-808). This rule will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 13563 and Executive
Order 12866

As discussed above, the Department is
of the opinion that the Exchange Visitor

Program is a foreign affairs function of
the United States Government and that
rules governing the conduct of this
function are exempt from the
requirements of Executive Order 12866.
However, the Department has
nevertheless reviewed this regulation to
ensure its consistency with the
regulatory philosophy and principles set
forth in that Executive Order. The
Department has examined the economic
benefits, costs, and transfers associated
with this final rule, and finds that
educational and cultural exchanges are
both the cornerstone of U.S. public
diplomacy and an integral component of
American foreign policy. Though the
benefits of these exchanges to the
United States and its people cannot be
monetized, the Department is
nonetheless of the opinion that these
benefits outweigh the costs associated
with this rule. The Department projects
the cost to the government of providing
Exchange Visitor Program services to be
$3.4 million annually. This rule will
provide an estimated $3.4 million
annually that will support the
operations of the Department’s Office of
Designation, including funds for
designation and redesignation, for
individual exchange participant
services, and the appropriate share of
costs for regulatory review and
development, outreach, and general
program administration. These costs are
divided among the 1,226 designated
sponsors who will account for $2.7
million of the total $6.8 million over the
next two years, with foreign national
exchange participants requesting
individual-based program services
accounting for the remaining $4.1
million. The actual increase in annual
costs per designated sponsor is $462
which represents a total annual increase
of $378,302. The cost to foreign national
exchange participants requesting
program services has been decreased by
$13 per transaction. Thus, the
Department of State has identified $3.4
million in economic transfers associated
with this rule. The Department has not
identified any monetized benefits or
costs, though it believes that the
revenue generated by these fees and
charges will enable the Department to
administer an effective program and is
essential to continuing to support and
strengthen the United States’ foreign
policy goal of promoting mutual
understanding between the people of
the United States and other countries.

Executive Order 12988

The Department has reviewed this
regulation in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
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litigation, establish clear legal
standards, and reduce burden.

Executive Orders 12372 and 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this regulation.

Paperwork Reduction Act

The information collection
requirements contained in this
rulemaking are pursuant to the
Paperwork Reduction Act, 44 U.S.C.
chapter 35 and OMB Control Number
1405—-0147, expiring on November 30,
2013.

List of Subjects in 22 CFR Part 62

Cultural exchange program.
Accordingly, 22 CFR part 62 is
amended as follows:

PART 62—EXCHANGE VISITOR
PROGRAM

m 1. The authority citation for part 62 is
revised to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(J), 1182,
1184, 1258; 22 U.S.C. 1431-1442, 2451 et
seq.; Foreign Affairs Reform and
Restructuring Act of 1998, Pub. L. 105-277,
Div. G, 112 Stat. 2681 et seq.; Reorganization
Plan No. 2 of 1977, 3 CFR, 1977 Comp. p.
200; E.O. 12048 of March 27, 1978; 3 CFR,
1978 Comp. p. 168; the Illegal Immigration
Reform and Immigrant Responsibility Act
(ITRIRA) of 1996, Pub. L. 104-208, Div. C, 110
Stat. 3009-546, as amended; Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA
PATRIOT ACT), Pub. L. 107-56, section 416,
115 Stat. 354; and the Enhanced Border
Security and Visa Entry Reform Act of 2002,
Pub. L. 107-173, 116 Stat. 543.

m 2. Section 62.17 is revised to read as
follows:

§62.17 [Amended]

(a) Remittances. Fees prescribed
within the framework of 31 U.S.C. 9701
must be submitted as directed by the
Department and must be in the amount
prescribed by law or regulation.

(b) Amounts of fees. The following
fees are prescribed.

(1) For filing an application for
program designation and/or
redesignation (Form DS-3036)—
$2,700.00.

(2) For filing an application for
exchange visitor status changes (i.e.,
extension beyond the maximum
duration, change of category,
reinstatement, reinstatement-update
SEVIS status, ECFMG sponsorship
authorization, and permission to
issue)—$233.00.

Dated: February 22, 2011.
Stanley S. Colvin,

Deputy Assistant Secretary for Private Sector
Exchange, Bureau of Educational and
Cultural Affairs, Department of State.

[FR Doc. 2011-4276 Filed 2—24-11; 8:45 am]
BILLING CODE 4710-05-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

[Docket No. OSHA-2007-0031]

Nationally Recognized Testing
Laboratories Fees

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.
ACTION: Final rule.

SUMMARY: The Occupational Safety and
Health Administration (OSHA) is
adjusting the approach it uses for
calculating the fees the Agency charges
Nationally Recognized Testing
Laboratories (NRTLs), and also is
requiring prepayment of these fees. This
adjustment increases the fees; OSHA is
phasing in the fee increase over three
years for existing NRTLs and pending
NRTL applicants. OSHA began charging
NRTLs fees in 2000, and revised the fee
schedule only twice since then (in 2002
and 2007).

DATES: This final rule becomes effective
on March 28, 2011.

FOR FURTHER INFORMATION CONTACT:
MaryAnn Garrahan, Director, Office of
Technical Programs and Coordination
Activities, NRTL Program, Occupational
Safety and Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room N-3655,
Washington, DC 20210, or phone (202)
693-2110. OSHA’s Web page includes
information about the NRTL Program
(see http://www.osha.gov/dts/otpca/
nrtl/index.html or see http://
www.osha.gov and select “N” in the site
index).

SUPPLEMENTARY INFORMATION:

I. Introduction

1I. Background

I1I. Legal Considerations

IV. Explanation of the Revised Approach for
Calculating Fees

V. Basis and Derivation of Fee Amounts

VI. Revised Fee Schedules

VII. Description of Fees

VIII. Major Changes to the Fee Schedule

IX. Changes to 29 CFR 1910.7(f)

X. Final Economic Analysis and Regulatory
Flexibility Analysis

XI. Unfunded Mandates Reform Act

XII. Paperwork Reduction Act

XIII. Federalism

XIV. State Plan States

XV. Authority and Signature

I. Introduction

The Occupational Safety and Health
Administration (OSHA) is adjusting the
approach it uses to calculate the fees
charged to Nationally Recognized
Testing Laboratories (NRTLs). This
adjustment will recoup a larger
percentage of the cost of administering
the NRTL Program than the current
approach. This adjustment allows
OSHA to continue to charge NRTLs for
the core application processing and
audit functions performed under the
NRTL Program, while also recouping
the other costs, such as the cost for
ancillary activities that provide special
benefits to NRTLs, that currently
represent a significant portion of
OSHA'’s costs of running the NRTL
Program.

Because the revised approach results
in a large increase in the fees for
existing NRTLs and pending NRTL
applicants, OSHA is instituting a three-
year phase-in period for any fee increase
that is greater than $200. OSHA also is
revising language in 29 CFR 1910.7(f)
(the OSHA rule implementing the NRTL
fee structure) to clarify the cost basis for
the fees. In addition, OSHA will now
require advance payment of all NRTL
fees, which complies with instructions
to Federal agencies issued by the Office
of Management and Budget (OMB).

In this notice, section II describes the
NRTL Program and the prior fee
structure for charging NRTLs for
application processing and audits. In
section III, OSHA explains the legal
authority for recovering costs for
ancillary activities and leave. The
Agency also explains the basis for
advance collection of the fees. Section
IV describes how OSHA will recoup the
ancillary and leave costs, and section V
shows the derivation of the fee amounts.
Sections VI and VII present the revised
fee schedule and fee descriptions,
respectively, and address the sole
comment OSHA received in response to
the proposal. Finally, in sections VIII
and IX, respectively, OSHA explains the


http://www.osha.gov/dts/otpca/nrtl/index.html
http://www.osha.gov/dts/otpca/nrtl/index.html
http://www.osha.gov
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major revisions to the fees and to the
regulatory text of 29 CFR 1910.7(f).

II. Background

Many of OSHA'’s safety standards
require approval (i.e., tested and
certified) of equipment or products used
in the workplace to help ensure that
workers can use them safely. See, e.g.,
29 CFR part 1910, subpart S. In general,
an NRTL must approve such equipment
and products. The NRTL Program
administered by OSHA ensures that
laboratories perform testing and
certification appropriately,

The NRTL Program requirements are
set forth in 29 CFR 1910.7, “Definition
and requirements for a nationally
recognized testing laboratory,” which
specifies that, to receive and maintain
recognition as an NRTL, an organization
must: (1) Have the appropriate
capability to test, evaluate, and approve
products to assure safe use of the
products in the workplace; (2) be
completely independent of the
manufacturers, vendors, and major users
of the products for which OSHA
requires certification; (3) have internal
programs that ensure proper control of
the testing and certification process; and
(4) have effective reporting and
complaint handling procedures. 29 CFR
1910.7(b).

OSHA requires that organizations
applying for initial recognition as an
NRTL provide, in writing, detailed and
comprehensive information about their
programs, processes, and procedures. To
process an application, OSHA reviews
the written information for
completeness and adequacy, and
conducts an on-site assessment to
determine whether the organization
meets the requirements of 29 CFR
1910.7. OSHA uses a similar process
when an NRTL (i.e., an organization
already recognized) applies for
expansion or renewal of its recognition.
In addition, the Agency conducts
annual audits primarily to ensure that
each NRTL maintains its programs and
continues to meet the recognition
requirements. Currently, there are 15
NRTLs operating 49 recognized sites in
the U.S., Canada, Europe, and the Far
East. Application processing and audits
are the core functions that OSHA
performs for the NRTL Program.

To perform these core functions,
OSHA also must perform a number of
ancillary activities that support these
functions. OSHA investigates
complaints filed against NRTLs to
ensure that the laboratories are
performing their testing and
certification functions adequately. In
addition, OSHA represents the NRTL
Program in a variety of forums related

to conformity assessment ! of products
used in the workplace. OSHA also
maintains a detailed Web site that both
explains the program and, more
importantly for the NRTLs, lists all the
laboratories currently recognized under
the NRTL Program, the products each
laboratory can test, and registered
certification marks used by each
laboratory.

On August 30, 2000, OSHA
established a schedule of fees for several
of the services rendered to NRTLs;
specifically, the application processing
and audit functions. In the Federal
Register notice announcing the fee
schedule (65 FR 46797, July 31, 2000),
OSHA found that laboratories receive
“special benefits” from the NRTL
Program, and that charging these
laboratories was appropriate under the
Independent Offices Appropriations Act
of 1952 (I0DAA) (31 U.S.C. 9701), OMB
Circular A-25 “User Charges,” and other
legal authorities. 65 FR 46803. At 65 FR
46807, OSHA stated:

NRTLs accrue “special benefits” from the
services that OSHA renders to them. These
“special benefits” are the product of OSHA’s
initial and continuing evaluation of their
qualifications to test and certify products
used in the workplace, e.g., the
acknowledgement of their capability as an
NRTL. The primary special benefits of NRTL
recognition are the resulting business
opportunities to test and certify products for
manufacturers, the NRTL’s clients. These
opportunities may be in the form of new,
additional, or continuing revenue and
clients. Once the NRTL has properly certified
a product, a manufacturer may then sell this
product to employers, enabling them to
comply with product approval requirements
in OSHA standards.

Through that rulemaking, OSHA
promulgated 29 CFR 1910.7(f).
Paragraph (f) states that each applicant
for NRTL recognition and each NRTL
must pay fees for services provided by
OSHA. 29 CFR 1910.7(f)(1). Specifically,
the Agency assesses fees for the
following activities: (1) Processing
applications for initial recognition,
expansion of recognition, or renewal of
recognition, including on-site reviews;
review and evaluation of the
applications; and preparation of reports,
evaluations and Federal Register
notices; and (2) audits. The rule also
sets forth that OSHA bases the fees, in
part, on the staff costs per hour of

1OSHA generally uses the term “approval” to
describe the type of testing or certification activities
performed by NRTLs. Conformity assessment is a
term used internationally to describe such
activities, and is defined as “any activity concerned
with determining directly or indirectly that
requirements are fulfilled.” (see item 12.2, ISO
Guide 2—Standardization and related activities—
General vocabulary.)

performing application processing and
audit activities.

This final rule adjusts the approach
that OSHA uses to calculate the fees
charged for the services it provides to
NRTLs. OSHA makes this adjustment
because the prior fee schedule only
allowed recovery of about half of the
allowable reimbursable costs of the
NRTL Program.2 For example, the prior
approach did not recover the costs of
the ancillary activities that are necessary
to the program’s functioning.

III. Legal Considerations

This final rule adjusts the approach
that the Agency uses to calculate the
fees it charges NRTLs for services
performed to the benefit of the NRTLs
by including the costs for benefits
shared by all NRTLs. As described
above, these costs include costs
associated with ancillary activities and
leave. Although OSHA still does not
charge separate fees for the time spent
on ancillary activities and leave, it
adjusted the rate charged for the fee-
generating activities to account for the
portion of the program costs attributable
to ancillary activities and leave. This
section describes the legal basis for
OSHA recouping these costs from the
NRTLs.

A. Legal Authority for Charging Fees

1. Statutory Authority

In Title V of the IOAA, Congress set
forth the objective of collecting fees and
charges for services and things of value
provided by an agency. As noted in this
statute, “It is the sense of Congress that
each service or thing of value provided
by an agency * * * toaperson * * *
is to be self-sustaining to the extent
possible.” 31 U.S.C. 9701(a).
Additionally, the Congressional
Committee that drafted the measure
indicated, “The Committee is concerned
that the Government is not receiving full
return from many of the services which
it renders to special beneficiaries.” Nat’l
Cable Television Ass’nv. U.S., 415 U.S.
336 (1974), quoting H.R. Rep. No. 82—
384, at 2-3 (1951). Accordingly,
Congress enacted the statute to ensure
that the specific individuals and
companies that receive benefits from
agency programs, not taxpayers at large,
fund the programs.

2In February 2007, OSHA issued a revision of its
fee schedule to account for increases in program
costs (see 72 FR 7468). This revision, however, did
not alter OSHA’s method for calculating fees. OSHA
based the increase in the February 2007 fees on cost
of living and time adjustments, but used the same
calculation set forth in the initial Federal Register
notice published in July 2000. OSHA previously
updated the initial fees in January 2002 (see 67 FR
5299).
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In addition to establishing a source of
funding, Congress also provided general
guidance to agency heads on the
establishment of fees. The fees are to be
“fair” and based on the costs to the
Government, the value of the service or
thing to the recipient, public policy or
interest served, and other relevant facts.
See 31 U.S.C. 9701(b). The 1993 OMB
Circular A-25 (discussed in greater
detail below) embodies the authority of
the IOAA, and reflects interpretations
from the related case law decisions.

Since 1997, in OSHA’s yearly
appropriations, Congress specifically
authorized the Secretary of Labor to
collect and retain fees charged to sustain
the NRTL Program, stating, “[Tlhe
Secretary of Labor is authorized * * *
to collect and retain fees for services
provided to Nationally Recognized
Testing Laboratories, and may utilize
such sums * * * to administer national
and international laboratory recognition
programs that ensure the safety of
equipment and products used by
workers in the workplace.” See, e.g.,
Consolidated Appropriations Act for FY
2000, Pub. L. 106—-113 (113 Stat. 1501A—
222) and Consolidated Appropriations
Act, 2009, Pub. L. 111-117 (123 Stat.
3034).

2. Case Law

The Supreme Court and the Courts of
Appeals issued decisions addressing the
application of the IOAA and its
interpretation by Federal agencies.
These cases provide guidance that
provides specific information regarding
the fee schedules, and the methods of
assessing fees, that agencies may use.
These decisions make clear that
agencies may recoup all of the
Governmental costs associated with
providing private entities with specific
benefits.

In 1974, the Supreme Court decided
the companion cases of Nat’l Cable
Television Ass’n, 415 U.S. 336, and Fed.
Power Comm’n v. New England Power
Co., 415 U.S. 345 (1974). In Nat’l Cable,
the Court found that an agency may
charge a fee for services, but the agency
should base the fee on “value to the
recipient.” Nat’l Cable, 415 U.S. at 342—
43. In New England Power Co., the
Court held that, pursuant to the IOAA
and OMB Circular A-25, agencies can
only recoup specific charges for specific
services to specific individuals or
companies. Fed. Power Comm’n, 415
U.S. at 349.

In Nat’l Cable Television Ass’n, Inc. v.
FCC, 554 F.2d 1094 (DC Cir. 1976), the
Court of Appeals also made clear that
the fees must be for specific services.
The court upheld charging both an
application fee and an annual fee

provided that the agency, to prevent
charging twice for the same service,
makes clear the activities covered by
each fee. Nat’] Cable Television Ass’n,
554 F.2d at 1105. Furthermore, the court
agreed that fees based on reasonable
approximations of costs for the services
are acceptable: “It is sufficient for the
Commission to identify the specific
items of direct or indirect cost incurred
in providing each service or benefit for
which it seeks to assess a fee, and then
to divide that cost among the members
of the recipient class * * * in such a
way as to assess each a fee which is
roughly proportional to the ‘value’
which that member has thereby
received.” Nat’l Cable Television Ass’n,
554 F.2d at 1105-1106.

In Elec. Indus. Ass’n v. FCC, 554 F.2d
1109 (DC Cir. 1976), the Court of
Appeals indicated that “expenses
incurred to serve some independent
public interest cannot * * * be
included in the cost basis for a fee,
although the Commission is not
prohibited from charging an applicant
or grantee the full cost of services
rendered * * * which also result in
some incidental public benefits.” Elec.
Indus. Ass’n, 554 F.2d at 1115.
Moreover, the court held that the agency
can only include, in the cost basis of the
fees, expenses incurred to confer value
upon the recipient. Id. Along similar
lines, the same Court of Appeals
clarified in a companion case that “the
proper standard is not value derived by
the recipient but rather value conferred
on the recipient. In our view, this
standard requires the fee assessed to
bear a reasonable relationship to the
cost of the services rendered to
identifiable recipients.” Capital Cities
Communications, Inc. v. FCC, 554 F.2d
1135, 1138 (DC Cir. 1976).

Lastly, in Miss. Power and Light v.
U.S. Nuclear Regulatory Comm’n, 601
F.2d 223 (5th Cir. 1979), the 5th Circuit
Court of Appeals upheld the Nuclear
Regulatory Commission’s (NRC) fee
schedule methodology because the NRC
did not seek to recover the entire cost
of regulating. The NRC charged a fee
based only on the costs of providing a
specific benefit to identifiable private
parties. Miss. Power and Light, 601 F.2d
at 230.

3. OMB Circular No. A-25

OMB issued Circular No. A-25,
pursuant to the IOAA, to establish
“Federal policy regarding fees assessed
for Government services and for sale or
use of Government goods or resources.
* * * [I]t provides guidance for agency
implementation of charges and the
disposition of collections.” User
Charges, Circular No. A-25, OMB (July

8, 1993). In section 6 of the Circular,
OMB directs agencies to assess user
charges “against each identifiable
recipient for special benefits derived
from Federal activities beyond those
received by the general public.”
Furthermore, user charges “will be
sufficient to recover the full cost to the
Federal Government * * * of providing
the service, resource, or good when the
Government is acting in its capacity as
sovereign.” Finally, the Circular defines
full cost to include “all direct and
indirect costs to any part of the Federal
Government of providing a good,
resource, or service.” Examples of such
costs include personnel costs (including
salaries and fringe benefits), physical
overhead, management and supervisory
costs, and costs of enforcement and
research. Circular No. A-25, OMB
6(d)(1)(a)-(e).

The legal authorities described above
establish several considerations for
determining how an agency can assess
fees for services rendered: (1) The
agency must base the fees on special
benefits derived from Federal activities
beyond those benefits received by the
general public; (2) the agency must
confer the benefits on identifiable
recipients; and (3) the fees must bear a
reasonable relationship to the cost of the
services rendered. In addition, the OMB
circular makes clear that agencies can
recoup indirect costs of services
rendered to special beneficiaries, and
that agencies should endeavor to make
agency programs self-sustaining to the
extent that the programs provide special
benefits to identifiable recipients.
Assessing NRTL fees that recover the
cost of ancillary activities and leave
satisfies these considerations, which we
further discuss below.

B. Explanation for Charging Fees for
Ancillary Activities

1. The Agency Must Base Fees on the
Costs To Confer Special Benefits
Derived From Federal Activities Beyond
Those Benefits Received by the General
Public

OSHA based the implemented fee
structure on the costs of providing
services that confer special benefits. As
noted earlier, NRTLs and NRTL
applicants accrue special benefits from
the services that OSHA renders for the
fees. These special benefits are the
product of OSHA’s initial and
continuing evaluation of an
organization’s qualifications to test and
certify products used in the workplace.
Primarily, these special benefits are the
business opportunities that result from
OSHA recognition of these
organizations as NRTLs, which allows
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them to offer their testing and
certification services to manufacturers
of products that require NRTL testing
and certification when used in the
workplace. These opportunities are
“special benefits derived from Federal
activities beyond those received by the
general public,” as described in OMB
Circular A-25.

Ancillary activities performed by
OSHA under the NRTL Program result
in identifiable costs from the provision
of those specific services and benefits to
NRTLs. Examples of ancillary activities
include administration of the program,
budgetary, and policy matters; training
OSHA personnel to perform program
activities; interagency and international
coordination; responses to requests for
information related to the program;
handling complaints; Web site
development and maintenance; and
participation in meetings with
stakeholders and outside interest
groups.

OSHA must recover the costs of these
activities because it incurs such costs
solely for the administration of the
NRTL Program, from which NRTLs
derive special benefits. The absence of
these necessary activities would
severely reduce, if not eliminate, many
of the benefits that NRTLs derive from
OSHA recognition. Two examples
illustrate this point. First, through
application processing and audits,
OSHA determines which organizations
qualify as NRTLs and which products
each NRTL can approve under the
NRTL Program. By maintaining a Web
site, OSHA shares this information with
the public. This activity benefits NRTLs
by making current and potential clients,
as well as employers, aware that OSHA
qualified the NRTLs to approve those
products.

Second, complaint handling is a
valuable activity that OSHA relies upon,
especially between audits, to learn of
inappropriate or questionable activities
by an NRTL. If, for example, OSHA
receives a complaint that an NRTL is
testing equipment made for use in
extremely hazardous environments, but
OSHA does not recognize the NRTL to
perform this testing, OSHA would
investigate the complaint to determine
whether the testing jeopardizes the
safety of the equipment. If so, OSHA
could take steps to prevent accidents
from occurring as a result of using this
equipment. Through complaint
handling, OSHA reinforces the NRTL
Program’s effectiveness, which
maintains confidence in the program,
and, thus, assures the benefits derived
by NRTLs from participation in the
program.

2. Benefits Are Conferred on Identifiable
Recipients

As with the prior schedules, OSHA is
assessing fees to identifiable recipients
of the NRTL Program benefits. The
ancillary activities result in benefits
shared among all NRTLs, in contrast to
the benefits of the core application and
auditing services, which are more easily
attributed to individual NRTLs than
ancillary activities. To share the costs of
these benefits equitably, while still
ensuring that the fees charged are
specific with regard to the services
provided to individual NRTLs, OSHA is
apportioning the costs of the shared
benefits in accordance with the time
OSHA spends on core services rendered
to each NRTL. This approach recognizes
that an individual NRTL’s portion of the
shared benefits relates directly to the
core benefits it receives. OSHA is,
therefore, retaining its fee structure of
charging the NRTLs fees involving core
actions directed at, or initiated by, an
NRTL, while adjusting the rate used to
compute the fee to recoup a greater
portion of the actual program costs than
is the case currently.

OSHA will charge an NRTL a fee
when the NRTL applies, for example,
for an expansion of its recognition by
OSHA. In this situation, the NRTL is
asking OSHA to review its application
for expansion so that the NRTL can
increase its scope of recognition. The fee
that OSHA would charge in this
instance is related directly to the NRTL
seeking the expansion. The converse is
also true: If in any year an NRTL does
not apply to expand its recognition,
OSHA will not charge the NRTL an
expansion-application fee. Thus, the
new fee schedule would reimburse
OSHA for ancillary activities, but would
do so by charging specific NRTLs only
when these NRTLs receive the core
services of the program.

3. The Fees Charged Bear a Reasonable
Relationship to the Costs of the Program

OSHA is basing much of the fee
schedule on the average documented
cost of specific activities performed to
benefit the NRTLs. Through the revised
fee schedule issued by this rule, OSHA
will recover a large percentage of the
costs of the NRTL Program. To ensure
that it does not overcharge, OSHA
structured this revised fee schedule to
capture approximately 95% of the costs
of the NRTL Program.

4. OSHA Is Fully Complying With the
IOAA and OMB Circular A-25

Finally, by including the costs of
ancillary activities in the fees, OSHA
now is fully compliant with the IDAA

and OMB Circular A-25, both of which
require agency programs to be self-
sustaining to the extent that the
programs confer special benefits on
identifiable recipients. In fact, until
implementation of a revised fee
schedule in February 2007, that allowed
recovery of approximately 50% of
program costs, OSHA was recovering
only about 30% of the costs of the NRTL
Program; taxpayers were funding the
remaining 70% through OSHA’s annual
appropriations. This arrangement does
not comport with the IOAA and OMB
Circular A-25, and OSHA is correcting
this deficiency through this final rule.

In summary, including the cost of
ancillary activities in the fees comports
with the legal framework described in
the preceding section. That is, OSHA
based the fees on special benefits to
NRTLs, assessed to identifiable
beneficiaries of the NRTL Program, and
reasonably related to OSHA'’s costs of
providing the services to the NRTLs.

OSHA recognizes that its new
approach differs from the position it
took in the 2000 rulemaking
implementing the initial fee structure.
In that rulemaking, OSHA stated that it
would not seek to recover costs for some
ancillary activities such as Web site
development and training compliance
officers on the NRTL Program. See, e.g.,
65 FR 46802. At the time of that
rulemaking, however, OSHA believed
those activities would use only a small
portion of the NRTL Program’s
resources. Recent workload reviews
show that these activities have become
a large part of the program, and now are
critical in supporting the NRTL
Program’s core functions. It is, therefore,
appropriate for OSHA to include these
costs in the revised fees.

Because work on ancillary activities
grew so much faster than program
resources over the last several years,
OSHA has less time available for
application processing and audits than
was the case in 2000. Moreover, because
existing fees only recoup the cost of
time spent on core services, OSHA is
recovering a dwindling percentage of
the NRTL Program costs. For OSHA to
meet, on a timely basis, the needs of the
NRTLs in application processing and
auditing, while recovering its costs for
providing those services, is a significant
challenge. Through this final rule,
OSHA will fund the resources to
improve its effectiveness in rendering
these core services.

C. Explanation for Assessing Costs for
Leave

Although the prior fee structure
accounted for some personnel costs for
core NRTL activities, it did not account
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for all personnel costs; therefore, it did
not account for the total time spent on
core activities. As Federal employees,
Department of Labor employees,
including OSHA employees, earn leave
as part of their regular compensation.
However, the prior fee structure failed
to account for leave earned by OSHA
employees, even though that leave is
part of the personnel costs of rendering
NRTL services.? In this respect, the
prior fee structure was not compliant
with OMB Circular A-25 and the other
legal authorities described above. Thus,
in this revised fee structure, OSHA is
adjusting the personnel costs to include
leave earned by all Federal employees
performing services in support of the
NRTL Program.

D. Explanation for Advance Collection
of the Fees

Previously, OSHA required that
NRTLs and applicants pay an
application review fee when submitting
an application, and, for initial
applications, prepay the fee for an on-
site assessment. OSHA generally billed
the remainder of the fees to the NRTLs
or applicants after it rendered the
services. When OSHA adopted this
billing system in the 2000 final rule, it
expected the system to “reduce
collection activity of the Agency, since
only one bill would need to be sent to
the NRTL for an audit, rather than the
two contemplated under the NPRM.” 65
FR 46802 (July 31, 2000). It, therefore,
predicted a “minimal financial burden”
to the Agency by delaying collection. Id.

However, in recent years this post-
collection system resulted in problems,
including the loss of some funds. For
example, to ensure that the Agency
retained all fees that were due for audits
conducted during a fiscal year, OSHA
requested that NRTLs pay fees in
advance for any audits that it conducted
in the last two months of the Federal
Government fiscal year. OSHA
requested advance payment because, to
comply with Federal mandates, it could
not retain any fees received after the end
of a fiscal year, but would have to forfeit
them to a general Federal Government
fund. The current fee-collection system
also made it difficult to ensure that the
Agency complied with OMB Circular
A-25. In addition to providing guidance
regarding the collection and retention of
user fees, OMB Circular A-25 generally
requires agencies to collect user fees in
advance. See OMB Circular A-25,
Section 6.a.2.(c) (“User charges will be

3 A small portion of NRTL fees covers the costs
of legal services performed by attorneys in the
Office of the Solicitor of Labor. OSHA included
leave costs in that portion of the fees.

collected in advance of, or
simultaneously with, the rendering of
services unless appropriations and
authority are provided in advance to
allow reimbursable services.”); see also
OMB Circular A-11, “Preparation,
Submission, And Execution Of The
Budget” (June 2008), section 20.13.4
Therefore, while the current program
directly benefits NRTLs, OSHA must
advance funds to cover the program
costs until the NRTLs or applicants
reimburse OSHA for its program
activities. Given the competing
demands on the appropriations from
which OSHA draws these funds,
continued use of these general operating
funds to pre-fund the NRTL Program
could adversely impact OSHA’s ability
to perform other operational functions.
In summary, OSHA will now bill in
advance for audits and other fees to
ensure compliance with OMB guidance,
and to reduce any financial impact on
OSHA'’s other functions caused by
advancing funds to the NRTL Program.
OSHA will estimate and collect travel
costs and other expenses in advance,
and will adjust any difference between
actual costs and estimated costs after
completion of the audit or other activity.

IV. Explanation of the Revised
Approach for Calculating Fees

Through this final rule, OSHA will
continue to calculate the fee for each of
the service activities listed in the fee
schedule by multiplying an equivalent
average cost per hour rate (ECR) by the
time it takes to perform that activity: Fee
for Activity = ECR x Time for Activity.

In the July 31, 2000, Federal Register
notice, OSHA explained that it derived
the initial fee schedule’s ECR by
dividing the total estimated direct and
indirect costs of the program, excluding
travel, (TPC),5 by the total available
annual work hours of the NRTL Program
and legal staff that perform the services
(TAW).6 Although OSHA did not

4 Section 20.13(a) is a description of revolving

funds that requires that, in the absence of a
revolving fund, “advance payments must
accompany orders.” Section 20.13(b) specifies that
agencies may use one of two methods to cover
obligations by expenditure accounts, either using
“advances collected up to the amount of
accompanying orders” or “[w]orking capital that is
available for this purpose.”

5The TPC includes personnel costs for the NRTL
Program and legal staff (including support and
management staff), equipment, contract, and other
costs necessary for the operation of the program.
The ECR does not include travel expenses because
OSHA charges for the actual staff travel expenses
for an on-site visit after the auditor completes the
visit.

6In discussing total hours in this notice, we often
refer to “FTEs,” which stands for “full-time
equivalents.” For purposes of this notice, FTEs
equals total work hours divided by 2,080, the total
available annual work hours (TAW) for one full-

illustrate the derivation of the ECR as an
equation in the 2000 notice, it does so
here for clarification, and refers to it as
ECR2000 (to contrast it with the
equation for ECR2009, which we
explain later in this notice); accordingly,
ECR2000 = TPC2000/TAW2000.7 As
discussed above, the approach used in
2000 resulted in fees that recouped the
costs only of the time spent actually
performing individualized audits and
application processing, which is only a
portion of TAW, and did not recoup the
costs of the time associated with
running the program and providing
other benefits shared among all NRTLs.

To account properly for the costs
associated with these shared benefits,
OSHA proposed and requested
comment on the following calculation
for the new ECR (ECR2009): Dividing
the new estimated total cost of the
NRTL Program (TPC2009) by the total
annual service hours (TAS2009). This
latter term is a new figure that equals
the total estimated work hours that the
NRTL Program staff spend on the core
service activities for which OSHA will
bill NRTLs; accordingly, ECR2009 =
TPC2009/TAS2009. By way of
comparison with the prior fee
schedules, TAS equals TAW minus
estimated hours spent on ancillary
activities (AH) and leave (LH) (i.e., TAS
= TAW - AH—LH). By continuing to
include the full program costs in the
numerator (TPC2009), but including in
the denominator (TAS2009) only the
amount of time spent on providing
“billable” core services, the revised ECR
more accurately represents the total
work hours spent on those core
activities than the current 2000
equation; OSHA bills these hours to the
NRTLs. The Agency did not receive any
comments on this new calculation
methodology, and is including it in the
final rule as proposed.

OSHA could achieve the same result
by charging each NRTL separately for its
share of the program resources used to
produce the shared benefits. OSHA did
not use this method primarily because
it would be impractical to calculate and
track these shared costs separately for
each NRTL, and to attribute the costs
appropriately to individual NRTLs
through separate fees. As explained
above, the new fee approach adopted in
this final rule, in which OSHA charges
NRTLs only for core services, provides

time Federal employee (i.e., 1 FTE = 2,080 work
hours).

7 We use the TPC abbreviation in discussing our
calculations in this final rule, but the total amount
shown in the July 2000 notice (i.e., TPC2000) will
differ from the total shown in this final rule (i.e.,
TPC2009) because of changes in the total costs of
the program.
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a more straightforward and manageable
method, in comparison to the previous
approach, of ensuring that OSHA
recoups only “specific charges for
specific services to specific individuals
or companies.” Fed. Power Comm’n, 415
U.S. at 349. In addition to this
methodological change, the revised fee
schedule presented in this notice also
includes updated calculations of the
total resources committed to the NRTL
Program (TPC2009), and of the average
time spent on some of the service
activities for which OSHA charges fees.

OSHA estimated that TAS2009 =
3.5075 FTEs (7295.6 work hours), which
is 50.11% of total available annual work
hours (TAW2009), 7.0 FTE.8 Using the
TPC2009 of $1,079,090, shown in Table
1 below, the new rate is: ECR2009 =
$1,079,090/7295.6 hours = $147.90.

Table 1 below shows a summary of
program costs and value of revised
ECR2009, which OSHA uses later to
generate the revised fee schedule in
section VI below.

TABLE 1—NRTL PROGRAM ANNUAL

CosT ESTIMATES—NEW ECR2009
CALCULATION
Description Costs

Direct expenses ........cccecoeu... $512,342
Indirect expenses ™ ............... 566,748
Total program costs (exclud-

ing travel) (aka

“TPC2009”) ..ccovvveanreannnne 1,079,090
Travel expenses .................. 72,600
Overall program costs (in-

cludes travel) ™™ ................. 1,151,690
TAS2009 (3.5075 FTE x

2,080 work hours per FTE) 7,295.6
ECR2009 = TPC2009/

TAS2009 .....cceevvverrnenn. 147.90

*This amount consists of $441,408 for man-
agement, ancillary, and support costs; and
$125,340 for equipment and other costs.
Note: OSHA incurs most of these costs, but
the costs also include applicable costs of a di-
vision of the Department of Labor’s Office of
the Solicitor.

**OSHA estimates the amount of fee collec-
tions to be approximately 95.2% of this total,
or $1,096,000.

Finally, as mentioned above, the total
cost of administering the NRTL Program
increased since the last revision to the
fee schedule published on February 15,
2007. This cost increase is due to two
main reasons: an increase to account for
additional program-staff resources, and
the annual salary adjustments for
Federal employees. Because of the
increase to the TPC, and the revised
approach for calculating ECR2009
described in this notice, OSHA’s base
rate (ECR) is increasing almost 132%,
from $63.80 (in effect since February 15,
2007) to $147.90 shown above. OSHA
estimates that this rate would result in
total annual collections of $1,096,000
beginning three years after this rule’s
effective date, provided OSHA’s NRTL
Program costs remain unchanged. In
fact, due to the three-year phase-in
period, the rate and estimated total
annual collections will increase the first
year to about $91.80 and $690,000,
respectively. Without a change in the
fee schedule, but with the increase in
staffing requirements for the NRTL
Program, the first year’s rate and
estimated total annual collections
would increase to $73.72 and $583,000,
respectively. If the program’s costs
remain unchanged in the second year of
the phase-in period, the rate and total
annual collections resulting from to the
new approach would be about $119.90
and $880,000, respectively.

For existing NRTLs and applicants
that submit applications prior to the
effective date of this final rule, OSHA
will phase in, over three years, any fee
increase that is greater than $200: a 33%
increase for the first year’s fees; a
similar increase for the second year’s
fees; and the remaining increase in the
third year. OSHA uses this $200
threshold because it limits the number
of fees that would otherwise increase

100% for the first year; OSHA will
phase in the increase for the remaining
fees, thus reducing the financial impact
the increase may have on any existing
NRTL or applicant. As evident from the
comparison of fees shown in VIII of this
notice, this approach affects only three
fees, which will increase by a combined
total of $510. The $200 threshold and
the three-year phase-in period will
balance the need for a period of
adjustment for some existing NRTLs
against OSHA'’s responsibility to recoup
the full costs of the NRTL Program as
soon as possible. Although OSHA
requested comments on these
approaches and suggested alternatives,
it received no comments.

The entire increase is effective
immediately for any organization that
submits an application to become a new
NRTL if OSHA receives the application
on or after the effective date of this final
rule. OSHA is taking this approach
because, unlike currently recognized
NRTLs and pending applicants, new
applicants are free to choose whether or
not to participate in the NRTL Program.

V. Basis and Derivation of Fee Amounts

Tables 2, 3, 4, and 5, below, present
the costs of the major activities for the
various fee categories. In general, OSHA
calculated the cost of these activities by
multiplying the staff 9 activity time by
ECR, and adding any applicable average
travel costs. However, because OSHA
charges for actual travel, only non-travel
costs serve as the basis for the fees
shown later in Tables A and B. In
deriving the fee amounts shown in the
fee schedule (Table A or B), OSHA
generally rounded the costs shown in
Tables 2, 3, 4, and 5, up or down, to the
nearest $5 or $10 amount.

TABLE 2—INITIAL APPLICATION COST ESTIMATES

Major activity Type of cost Axce)rue;ge Axce);?ge
Initial application FEVIEW ..........ccciiiiiii i Office and field staff time ...........ccccoceviniinncnne 120 $17,749
Additional review tiMe .........coceriiieiiieeseeer e Office staff ......oceveree e 16 2,367
Limited review time ........ccoov e Office staff ..o 24 3,550
On-site assessment—first day (per site, per assessor) .........cccceeeee. Field staff time (16 hours preparation, 6 hours to 30 4,437

process travel documents, and 8 hours at site).
Field staff travel expense ($700 airfare/other + NA 800

$100 per diem).

8 TAW2009 equals 7.0 FTE (i.e., 7.0 FTE currently
working on OSHA’s NRTL Program); AH2009
equals 2.6675 FTE; and LH2009 equals 0.825 FTE.
As aresult, TAS2009 equals 7.0 minus 2.6675
minus 0.825, which is equal to 3.5075 FTE. Note:

We also can derive the ECR2009 from the ECR2007
($63.80) using a factor that takes into account the
effects due to leave and ancillary activities, and the
use of TAS instead of TAW. We do not illustrate
this derivation here since the calculation is more

involved than, and gives the same result as, the
simple equation above.

9The term “staff” encompasses Federal
employees, as well as any contract employees
retained by OSHA for work on the NRTL Program.
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TABLE 2—INITIAL APPLICATION COST ESTIMATES—Continued

: . Average Average
Major activity Type of cost hours cost*
Total for on-site assessment—first day 5,237
On-site assessment—each additional day ** (per site, per assessor) | Field staff time (at site) ........cccocovviviiiiiiiiienene 8 1,183
Field staff travel expense (per diem only) NA 100
Total for on-site assessment—each additional day 1,283
On-site assessment travel time—per day (per site, per assessor) ..... Field staff ............. . 8 1,183
Review and evaluation (10 test standards) Office staff time ................... . 2 296
Final report and Federal Register notice .... Field and office staff time .... . 132 19,524
Fees iNVOICE ProCESSING ....coicvieiiiiiiieiiieeiee ettt Office staff time ......ccccoeieiiii e, 2 296
* Average cost for staff time = average **Note: 2 additional days estimated See notes to Table A below for more
hours x equivalent average direct staff for 2 assessors, and 4 additional days information concerning the activities

cost/hr. ($147.90). estimated for 1 assessor. listed in this table.

TABLE 3—EXPANSION APPLICATION (ADDITIONAL SITE) COST ESTIMATES

. - Average | Average
Major activity Type of cost hours cost*
Application review (expansion for Sit€) ..........cccovviiiiiiiiiiiiiiieee, Office and field staff time ...........ccccoceviniiiincnne 56 $8,283
Additional review time .........ccoceoiieiiieeree s Office staff 8 1,183
On-site assessment—first day (per site, per assessor) ..........cccceouc.... Field staff time (12 hours preparation, 4 hours to 40 5,916
process travel documents, and 8 hours at site).
Field staff travel time expense ($700 airfare/other NA 800
+ $100 per diem).
Total for on-site assessment—first day 6,716
On-site assessment—additional day ** (per site, per assessor) ......... Field staff time (at sit€) ......cccccconiirieiiiiiiieen, 8 1,183
Field staff travel expense (per diem only) ............ NA 100
Total for on-site assessment—each additional day 1,283
On-site assessment travel time—per day (per site, per assessor) ..... Field staff ......oooveiiie e 8 1,183
Review and evaluation fee (10 test standards) ........c.cccccceveervricennenen. Office staff time .......cccccovieiiiceee 2 296
Final report and Federal Register notice Field and office staff time .... . 50 7,396
Fees iNvoiCe ProCesSiNg .......ccccceiiiiriieiiiie i Office staff time .......cccccvvveiiieeee 2 296
* Average cost for staff time = average **Note: 2 additional days estimated See notes to Table A below for more
hours x equivalent average direct staff for 1 assessor. information concerning the activities

cost/hr. ($147.90). listed in this table.

TABLE 4—RENEWAL OR EXPANSION (OTHER THAN ADDITIONAL SITE) APPLICATION COST ESTIMATES

Major activity Type of cost Axg[]a;ge Aggg’;\ge
Application review (renewal or expansion other than additional site) | Office and field staff time .........cccccoccvvevicieecceens 2 296
Additional review time .........cccoiiiiiiiiiiee Office staff .....oocveieen 8 1,183
Renewal application—information review ...........cccccecvevieneeiieeeeeen. Office staff ....cccceveecii e 40 5,916
On-site assessment—first day (expansion) (per site, per assessor) .. | Field staff time (8 hours preparation, 4 hours to 20 2,958
process travel documents, and 8 hours at site).
Field staff travel expense ($700 airfare/other + NA 800
$100 per diem).
Total for on-site assessment—first day (expansion) 3,758
On-site assessment—first day (renewal) (per site, per assessor) ...... Field staff time (16 hours preparation, 4 hours to 28 4,141
process travel documents, and 8 hours at site).
Field staff travel expense ($700 airfare/other + NA 800
$100 per diem).
Total for on-site assessment—first day (renewal) 4,941
On-site assessment—additional day ** (per site, per assessor) ......... Field staff time (at sit€) ......cccccovviiiiiiiiieee, ‘ 8 1,183
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TABLE 4—RENEWAL OR EXPANSION (OTHER THAN ADDITIONAL SITE) APPLICATION COST ESTIMATES—Continued

: . Average Average
Major activity Type of cost hours cost*

Field staff travel expense (covers per diem only) NA 100
Total for on-site assessment—each additional day 1,283
On-site assessment travel time—per day (per site, per assessor) ..... Field staff ......oooveiiiieeee e 8 1,183
Review and evaluation fee (10 test standards) (expansion) ............... Office staff time 2 296
Final report and Federal Register notice (with on-site assessment) .. | Office and field staff time ............cccocceiiiniinien. 50 7,396
Final report and Federal Register notice (no on-site assessment) ..... Office and field staff time ...........ccccoeeiiiniinin. 30 4,437
Supplemental program reVIEW ..........cccoceeeieerieniieenie e Office and field staff time (per program re- 4 592

quested, including consultation and assessor’s

memo).

Fees invoiCe ProCessing ..........cccccieviiiiiiiiicie e Office staff time ... 2 296

* Average cost for staff time = average
hours x equivalent average direct staff
cost/hr. ($147.90).

**Note: 2 additional days estimated
for renewal assessment; no additional
days for expansion assessment.

TABLE 5—ON-SITE OR OFFICE AUDIT COST ESTIMATES

See notes to Table A below for more
information concerning the activities
listed in this table.

) . Average Average
Major activity Type of cost hours cost
On-site audit—first day (per site, per auditor) ™ ...........cccceenuenne Field staff time (12 hours pre-site review prepara- 24 $3,550
tion, 4 hours to process travel documents, and 8
hours at site).
Prepare report/contact NRTL plus office review 26 3,846
staff time (3 days for field staff and 2 hours for
office staff).
Subtotal (first day—regular audit) 7,396
Field staff travel expense (700 airfare/other + 100 NA 800
per diem).
Total for on-site audit—first day (regular audit) 8,196
On-site audit—first day (per site, per auditor)” (no noncon- | Prepare report plus office review staff time (4 6 887
formances or observations requiring a response). hours for field staff and 2 hours for office staff).
Total for on-site audit (first day—audit with no 5,237
nonconformances)”"”
On-site audit—additional day™™" (per site, per auditor) .............. Field staff time (at sit€) ........ccoceeveveercii e, 8 1,183
Travel expense (covers per diem only) .................. NA 100
Total for on-site audit—each additional day 1,283
On-site audit travel time—per day (per site, per auditor); also | Field staff ...........ocoeiiiiiiiiin 8 1,183
review of revised audit response—per on-site or office audit.
Office audit—per day (per site, per auditor); no | Field staff ... 8 1,183
nonconformances or observations requiring a response.
Office audit—per day (per site, per auditor); with | Field staff ..o 16 2,367
nonconformances.
Fees invoiCe ProCessing .........ccccviriiiiiiiiiiiiiecie e Office staff time ... 2 296

* Average cost for staff time = average hours x equivalent average direct staff cost/hr. ($147.90).
**OSHA charges this first-day fee only once if it audits multiple sites of the NRTL during one trip.

***Note: One additional day is estimated for one auditor.

****The 3,550 Field staff time and $800 Field staff travel expense are identical to those for the regular audit.
See notes to Table A below for more information concerning the activities listed in this table.

VI. Revised Fee Schedules

A. First Phase Fee Schedule for Existing

NRTLs and Pending Applicants OSHA before

OSHA is implementing the revised fee
schedules shown below in Tables A and
B. All existing NRTLs and any initial

applicant (i.e., an entity not presently
approved by OSHA as an NRTL) having
a pending application (i.e., received by

rule), must pay the fees set forth in
Table A during the first year of the
three-year phase-in period. OSHA will

the effective date of this

publish the revised fee schedule for the
second year at a later date, as explained
below. In this final rule, OSHA revised
the audit fees as explained above, and
modified the fee schedule in Table A of
the proposal slightly to clarify that
initial NRTL applicants having
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applications received by OSHA on or
after the effective date of this rule must
pay the fees in Table B, not Table A.
The Agency eliminated the initial-
application review fee in Table A, and
added a reference to footnote 7 of the
table to explain the fee amount that
OSHA charges to pending applicants
(i.e., those applicants having

The fees in Table A are the fees for the
first phase of OSHA's fee increase,
which are applicable to existing NRTLs
and pending applicants. As explained
above, for existing NRTLs and pending
applicants, OSHA is phasing in over a
period of three years any fee increase
that is greater than 200: 33% of the
increased fees specified in this final rule
on the effective date of the rule; another

review of the fees during the next two
years; it will base the adjustment on any
increase or decrease in fees calculated
for each of those years. During this
review, OSHA will determine the
amount of time it actually charged for
application processing and audits, and
the actual indirect travel OSHA
performed, and adjust the amount in the

applications received before the
effective date of this rule) that

substantially modify their applications

after the effective date of the rule.

33% increase in the second year; and
the final 34% increase in the third year.
OSHA will adjust the percentage
increase when it performs its periodic

fee schedule by the amount over- or
underestimated. OSHA then will
publish the second-year fee schedule in
the Federal Register.

TABLE A—NATIONALLY RECOGNIZED TESTING LABORATORY PROGRAM FEE SCHEDULE FOR EXISTING NRTLS AND
APPLICANTS WHEN OSHA RECEIVES THE APPLICATION BEFORE MARCH 28, 2011

Activity or category

Type of service (fee charged per application unless noted otherwise) Fee amount
APPLICATION PROCESSING .......c.cccceeuee Initial application review 18 (this fee is applicable only as described in | See note 7.
note 7 to this table).
Expansion-application review (per additional site) ! 8 $3,420.
Renewal or expansion (other) application review ....... $300.
Renewal information review fee? ..........ccooviiiiecnecee e $1,470.
Additional review—initial application (if the application requires sub- | $2,370.
stantial revision, submit one-half of initial-application review fee) 7.
Additional review—renewal or expansion application” ...........cccceeeenee. $730.
Limited review—initial application” ...........cccccoiiiiiiniiiiee e $1,170.

AUDITS

MISCELLANEOUS

Assessment—initial application (per person, per site—first day)2 10

Assessment—renewal application (per person, per site—first day) 3 10

Assessment—expansion application (additional site) (per person, per
site—first day) 3.

Assessment—expansion application (other) (per person, per site—first
day) 3.

Assessment—each additional day or each day on travel (per person,
per site) 23.

Review and evaluation® ($30 per standard if already recognized for
NRTLs and requires minimal review; otherwise, $296 per standard).

Final report and Federal Register notice—initial applications° ............

Final report and Federal Register notice—renewal or expansion ap-
plication (if OSHA performs on-site assessment)3°.

Final report and Federal Register notice—renewal or expansion ap-
plication (if OSHA performs no on-site assessment) 3.

On-site audit (per person, per site, first day)®
nonconformances).

On-site audit—each additional day (on-site or on travel)

(per person, per site); or review of revised audit response—per on-
site or office audit®.

Office audit (per person, per site, per day)6—$730
nonconformances, $1,120 if nonconformances found.

Supplemental travel (per site—for sites located outside the 48 contig-
uous U.S. states or the District of Columbia) 4.

Supplemental program review (per program requested) 4

Fees invoice processing (per application or audit) 4

Travel document processing (4 hours, per application or audit) 4

Late payment 11

Compensatory time for travel (per hour) 10

($3,260—no

if no

$2,740 + travel expenses.

$2,570 + travel expenses.

$2,200 + travel expenses.

$1,830 + travel expenses.

$730 + travel expenses.

$30 per standard OR $296
per standard.

$12,080.

$4,580.

$2,740.

$4,240 + travel expenses.

$730 + travel expenses.

$730 or $1,120.
$1,000.

$270.
$300.
$270.
$150.
$56.40.

Notes to Table A (“Nationally Recognized Testing Laboratory Program Fee Schedule”):

1. Must | pay the application-review fees, and when must | pay these fees?

If you are applying for initial recognition as an NRTL, and OSHA receives your application on or after the effective date of this fee schedule,
you must pay the initial-application review fee in Table B when you submit your initial application. Pay this fee as two payments: one equaling
the limited-review fee amount, and the remainder of the fee as a second payment. (See note 7 to this fee schedule if you submit your initial ap-
plication before this schedule’s effective date.) If you are an NRTL and applying for an expansion or renewal of recognition, you must pay the ex-
pansion-application review fee or renewal-application review fee, as appropriate, and submit this fee concurrently with your expansion or renewal
application. See note 7 if you amend or revise your initial or expansion application.

2. What assessment fees do | pay for an initial application, and when must | pay these fees?

If you are applying for initial recognition as an NRTL, and we accept your application, we bill you for the assessment fee and you must pay it
before we perform the assessment. We base the prepaid assessment fee on estimated staff time and travel costs. After completing the actual
assessment, we calculate the assessment fee based on the actual staff time and travel costs incurred in performing the assessment. The fee for
staff time equals the first-day assessment fee for an initial application, plus the assessment fee for each additional at the site or on travel. (Note:
Days charged for being in travel status are those allowed under government travel rules. This note applies to any assessment or audit.) We de-
termine actual travel expenses based on government per diem and other travel rules. We bill or refund the difference between the amount you
prepaid and the actual assessment fee. We reflect this difference in the final bill that we send to you for the application.

3. What assessment fees do | submit for an expansion or renewal application, and when must | pay these fees?
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If you are an NRTL and applying solely for an expansion or renewal of recognition, you do not submit any assessment fee with your applica-
tion. If we need to perform an assessment for the expansion or renewal request, we bill you for this fee and you must pay it before we perform
the assessment. We will base the prepaid fee on estimated staff time and travel costs. Following the assessment, we will calculate the fee based
on the actual staff time and travel costs we incurred in performing the assessment. The fee for staff time equals the first-day assessment fee for
the particular type of application, plus the assessment fee for each additional at the site or on travel. We determine actual travel expenses based
on government per diem and other travel rules. OSHA charges the NRTL the first-day fee only once if OSHA audits multiple sites of the NRTL
during one trip. We bill or refund the difference between the prepaid amount and the amount of the final invoice that we send to you for the ap-
plication.

4. W?enqdo | pay the supplemental travel, the supplemental program review, the fees invoice processing fees, or the travel document proc-
essing fee?

You must pay the supplemental travel fee when you submit an initial application for recognition and the site you identified for recognition is
outside the 48 contiguous U.S. states or the District of Columbia. The current supplemental travel fee is $1,000. We factor in this prepayment
when we bill for the actual costs of the assessment, as described in note 2 to Table A above. See note 8 for possible refund of application or as-
sessment fees. You must pay the supplemental program-review fee when you apply for approval to use other qualified parties or facilities to per-
form specific activities. See Chapter 2 of the NRTL Program Directive for more information regarding supplemental programs. We will include the
invoice-processing fee in the total for each of our invoices to you. You must pay the travel document processing fee in advance to cover the
costs of arranging and obtaining reimbursement for travel, which we generally include in the first-day fee for assessments and audits. We charge
this fee for additional sites of the NRTL visited during one trip. We also charge this fee separately for trips to a location when the preparation
time for the trip is minimal; for example, trips to a site that the NRTL qualified to perform specific or limited testing or certification activities for the
NRTL.

5. When do | pay the review and evaluation, and the final report and Federal Register notice, fees?

An applicant or an NRTL also must pay these fees in advance of OSHA performing the assessment for the application. We calculate the re-
view and evaluation fee at the rate of $30 per test standard requested for those standards that OSHA previously recognized for any NRTL and
that require minimal review or do not represent a new area of testing for the NRTL. Otherwise, this fee is $296 per standard requested.

6. When do | pay the audit fee?

Each NRTL must pay this fee (on-site or office, as deemed necessary) in advance of OSHA commencing the audit, and we calculate this pre-
paid fee based on estimated staff time and travel costs. Following the audit, we will calculate the fee based on actual staff time and travel costs
incurred in performing the audit. We charge the first-day audit fee at the rate of $4,240 for the first day at the site if the audit finds
nonconformances or observations requiring a response. If the audit finds none, OSHA will credit the NRTL’s account to reduce the fee to $3,260.
In addition, we charge $730 for each additional day at the site, and $730 for each day in travel, plus actual travel expenses for each auditor. We
also charge at the rate of $730 per day to review the NRTL'’s revised or supplemental response when its original response did not adequately re-
solve all the nonconformances documented in OSHA’s audit report. OSHA charges the NRTL the first-day fee only once if OSHA audits multiple
sites of the NRTL during one trip. However, see note 4 above. We determine actual travel expenses based on government per diem and other
travel rules. We may add any underpayment(s) or credit any overpayments to the invoice for a future audit of the NRTL’s site. For an office
audit, we charge $730, per site, per person, per day, if the audit finds no nonconformances, and $1,120, if we find nonconformances or observa-
tions requiring a response. When the NRTL'’s response does not adequately resolve the nonconformances, the $730 per-day fee also applies to
review the NRTL'’s revised or supplemental response.

7. When do | pay the additional review fee, renewal information review fee, or limited review fee?

The additional review fee covers the staff time required to review new or modified information submitted after we completed our preliminary re-
view of an application. There is no charge for review of a “minor” revision, which entails modifying or supplementing less than approximately
10% of the documentation in the application. You must pay the additional review fee when submitting revisions modifying or supplementing from
10% to 50% of the documentation. For a new application, the fee represents 16 hours of additional review time, and for a renewal or expansion
application, the fee represents 8 hours of additional review time. If you exceed that 50% threshold when submitting revised documentation for
your application (i.e., you substantially revise your application), you must pay half of the initial-application review fee ($4,635, if a pending appli-
cant; $8,875 if a new applicant), the expansion-application review fee for adding a site, or the renewal- or expansion (other)-application fee, as
applicable. If this latter fee applies, you also must pay review and evaluation fee ($296) for each test standard affected by the revision. The re-
newal information review fee applies when an NRTL submits updated information to OSHA in connection with a request for renewal of recogni-
tion. You must pay the additional review or renewal information review fee when submitting the additional or updated information. The limited re-
view fee covers the time to review and return a new application that we find to be substantially deficient. OSHA deducts this fee from any refund
due to the applicant.

8. When and how can | obtain a refund for the fees that | paid?

If you withdraw an initial application, or an expansion application for an additional site, after we commenced but before completing the full re-
view, we will refund half of the application review fee. If you withdraw your application before we commence travel to your site to perform the on-
site assessment, we will refund any prepaid assessment fees, or credit your account. We also will credit your account for any amount of the pre-
paid assessment or audit fees collected that is greater than the actual cost of the assessment. If the limited review fee applies (i.e., we return the
application), we will refund the balance of the initial-application review fee (i.e., the amount in excess of the limited review fee). If an organization
is no longer part of the NRTL Program, we will refund any funds collected in excess of all actual costs incurred through the date of termination.
Other than these cases, we do not generally refund or grant credit for any other fees due or collected.

9. Am | still liable for any fees even if OSHA rejects my application or terminates my recognition?

If we reject your application, we will retain the fees pertaining to tasks we performed. For example, if we perform an assessment for an expan-
sion application but deny the expansion, we will retain your prepaid assessment fee. Similarly, we will retain the final report and Federal Reg-
ister fee if we wrote the report and published the notice. See note 11 to this Table A for the consequences of nonpayment.

10. What rate does OSHA use to charge for staff time (including Comp Time)?

OSHA estimated an equivalent staff cost per hour that it uses for determining the fees shown in the fee schedule. This hourly rate takes into
account the costs for salary, fringe benefits, equipment, contract services, supervision and support for each “direct staff” member, that is, the
staff that perform the main activities identified in the fee schedule. The rate is an average of these amounts for each of these direct staff mem-
bers. The current estimated equivalent staff costs per hour = $147.90. The hourly rate for Comp Time is based on the direct staff average salary
and fringe costs only ($56.40). OSHA also will charge this rate for any other OSHA staff travel time in excess of the staff’'s normal 40-hour work
week.

(For more information about Compensatory Time, see additional explanation in section VIII of this notice (“Major Changes to the Fee Sched-
ule”).)

11. What happens if | do not pay the fees you bill to me?

As explained above, if you are an applicant, we will send you a final bill (for any assessment and for the fees related to the review and evalua-
tion, and the final report and Federal Register notice) in advance of the assessment. If you do not pay the bill by the due date, we will assess
the Late Payment fee shown in Table A of this notice. This late-payment fee represents one hour of staff time at the equivalent staff cost per
hour (see note 10). We also will halt any work on your application. If we do not receive payment within 30 days of the original due date, we will
cancel your application. If you do not pay the prepaid fee for an audit by the due date, we will assess the late-payment fee shown in Table A of
this notice. However, OSHA may decide to proceed with the audit. If we do not receive payment within 30 days of the original due date for an
audit fee, we will publish a Federal Register notice stating our plan to revoke your NRTL recognition. However, note that, in either case, you
may be subject to collection procedures under U.S. (Federal) law.

12. How do | know whether this is the most current fee schedule?

You may contact OSHA’s NRTL Program (202-693-2110 or 2300) or visit the program’s Web site to determine the effective date of the most
current fee schedule. Access the site by selecting “N” in the alphabetical Index at htip://www.osha.gov. Any application-review fees are those
fees in effect on the date you submit your application. Other application-processing fees are those fees in effect when we perform the activity
covered by the fee. Audit fees are those fees in effect on the date we begin the audit.
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B. Fee Schedule for Applicants When
OSHA Receives the Initial Application
on or After March 28, 2011

Table B below is the fee schedule
applicable to any applicant having an

initial application received by OSHA on
or after the effective date of this rule.
This fee schedule also represents the
projected fee that would apply to all
other NRTLs and applicants when
OSHA fully implements the final phase

of the fee phase-in beginning in the
third year after this rule’s effective date.
Table B is based on current projections,
and it is likely that OSHA will adjust
these fees during its periodic fee-review
process.

TABLE B—NATIONALLY RECOGNIZED TESTING LABORATORY PROGRAM FEE SCHEDULE FOR APPLICANTS WHEN OSHA
RECEIVES THE INITIAL APPLICATION ON OR AFTER MARCH 28, 2011

Activity or category

Type of service (fee charged per application unless noted otherwise) Fee amount
APPLICATION PROCESSING ........cccce..... Initial application review (submit fee as two payments) '8 .................... $17,750.
Expansion-application review (per additional site) ! 8 $8,280.
Renewal or expansion (other) application review ! ..........cccccevvcveeviennnne $300.
Renewal Information Review Fee7 .......cccvviiieiiiiiiiiiiieeee e, $2,370.
Additional review—initial application (if the application requires sub- | $2,370.
stantial revision, submit one-half of initial-application review fee) 7.
Additional review—renewal or expansion application” ..........ccccccceeeenne $730.
Limited review—initial application? ...........ccccocoiiiiiiniiiie e $3,550.

Assessment—initial application (per person, per site—first day)2 10
Assessment—renewal application (per person, per site—first day) 3 10
Assessment—expansion application (additional site) (per person, per

$4,440 + travel expenses.
$4,140 + travel expenses.
$3,550 + travel expenses.

site—first day) 3.

Assessment—expansion application (other) (per person, per site—first
day) 3.

Assessment—each additional day or each day on travel (per person,
per site) 23.

Review and evaluation® ($30 per standard if OSHA already recog-
nizes the NRTLs and requires minimal review; otherwise, $296 per
standard).

$2,960 + travel expenses.
$1,180 + travel expenses.

$30 per standard OR $296
per standard.

Final report and Federal Register notice—initial application39 ............ $19,520.

Final report and Federal Register notice—renewal or expansion ap- | $7,390.
plication (if OSHA performs on-site assessment)5°.

Final report and FEDERAL REGISTER notice—renewal or expansion ap- | $4,440.

plication (if OSHA performs no on-site assessment) 9.
On-site audit (per person, per site, first day)®
($4,440—no nonconformances)
On-site audit—each additional day (on-site or on travel)
(per person, per site), or review of revised audit response—per on-

site or office audit®.

Office audit (per person, per site, per day)é—$1,180
nonconformances, $2,370 if nonconformances found.

AUDITS $7,400 + travel expenses.

$1,180 + travel expenses.

if no | $1,180 or $2,370.

MISCELLANEQUS ......ccoooiiiiiinicicreeene Supplemental travel (per site—for sites located outside the 48 contig- | $1,000.
uous U.S. states or the District of Columbia) 4.
Supplemental program review (per program requested)4 ..................... $590.
Fees invoice processing (per application or audit) 4 .........c.cccooovrieeninen. $300.
Travel document processing (4 hours, per application or audit)4 ......... $590.

$150.
$56.40.

The notes to Table B are the same as the notes to Table A, except that the corresponding Table B fees apply instead of the Table A fees
shown in these notes.

Late payment 11
Compensatory time for travel (per hour) 1°

types of assessment fees, five of which
involve charges per site and per person.
The four assessment fees for the first
day represent charges for office
preparation and 8 hours visiting an
applicant’s facility. There is one fee
covering either additional days at the
facility or additional days in travel.
OSHA assesses additional days in travel
for either a half or a full day of travel.
OSHA also assesses a supplemental
travel amount for travel outside the

VIL. Description of Fees and Review of
Comment

the application fees on the average cost
per type of application. OSHA uses an
average cost because the amount of time
spent on application review does not
vary greatly by type of application, i.e.,
the number and type of documents
submitted generally will be the same for
a specific type of application.
Experience shows that most applicants
follow the application guide that OSHA
provides to them.

This section describes the major tasks
and functions covered currently by each
type of fee category, e.g., application
fees, and the basis used to charge each
fee.

Application Fees. This fee is for the
technical work performed by OSHA’s
office and field staff in reviewing
application documents to determine

whether an applicant submitted Assessment Fees. This fee is different

complete and adequate information. The
application review does not include a
determination on the test standards
requested, which OSHA covers in the
review and evaluation fee. OSHA based

for the initial, renewal, expansion (site),
and expansion (other) applications.
OSHA based this fee on the number of
days for staff preparatory and on-site
work, and related travel. OSHA uses six

contiguous 48 U.S. states or the District
of Columbia. For initial applications,
applicants must submit the amount to
cover the assessment in advance with
the application. In addition to the first
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day and additional day amounts, the
applicant or NRTL must pay actual
travel expenses, based on government
per diem and travel rules. For initial
applications, OSHA will adjust the final
bill or refund to the applicant for any
difference between actual travel
expenses and the advance travel
amount.

Similar to the application fee, the
office-preparation time generally
involves the same types of activities.
Actual time at the facility may vary, but
the staff spend at least a full day
performing the on-site work. The fee for
the additional day reflects time spent at
the facility and the actual travel
expenses for that day.

Review and Evaluation Fee. OSHA
charges this fee for evaluating each test
standard that an applicant is proposing
be part of its scope of recognition. The
fee represents the staff time spent
during the office review of such an
application, and varies with the number
of test standards requested by the
applicant. In general, OSHA bases the
fee on the estimated time necessary to
review test standards to determine
whether each one is “appropriate,” as
defined in 29 CFR 1910.7, and whether
each test standard covers equipment for
which OSHA mandates certification by
an NRTL. The fee also covers time
required to determine the current
designation and status (i.e., active or
withdrawn) of a test standard, which
involves reviewing current directories of
the applicable standards-development
organization. Furthermore, it includes
time spent discussing the results of the
application review with the applicant.
The actual time spent will vary
depending on whether an applicant
requests test standards previously
approved by OSHA for other NRTLs.
When the review is minimal, these
activities take approximately 2 hours for
10 standards. When the review is more
substantial, the estimated average
review time per standard is one hour for
each standard. Substantial review will
occur when OSHA did not previously
recognize the standard for any NRTL, or
when the NRTL is proposing to test in
anew area, i.e., for a type of product not
similar to any product currently
included under its scope of recognition.

Final Report/Federal Register Notice
Fees. OSHA charges these two fees for
each application. The fee involves the
staff time required to prepare a report of
the on-site review of an applicant’s or
an NRTL'’s facility, which includes
contacting the applicant or NRTL to
discuss issues or items raised by
findings made by OSHA during the on-
site review. The fee also represents the
time spent making the final evaluation

of an application, preparing the required
Federal Register notices, and
responding to comments received in
response to the Federal Register notice.
OSHA bases these fees on average costs
per type of application, since the type
and content of documents prepared are
generally the same for each type of
applicant. There is a separate fee when
OSHA does not perform an on-site
assessment. In these cases, the NRTL
Program staff perform an office
assessment and prepare a
recommendation regarding expansion or
renewal.

On-site Audit Fees. These fees include
the time for office preparation, time at
the NRTL facility and travel, and time
to prepare the report of the on-site audit.
OSHA assesses the fee on a per-site
basis, because the amount of
preparation time generally does not vary
significantly between sites. The actual
time on site will vary depending on the
scope of the audit but, currently, the
limit generally is two days. As
previously described, the audit fee
includes amounts for travel based on
actual travel expenses.

OSHA received only one comment in
response to the proposed rule (see Ex.
OSHA-2007-0031-0002), and the
commenter expressed three concerns
regarding the proposed audit fees. First,
the commenter had a concern about the
applicability of the first-day fee for an
audit listed in Table 5 of the proposed
rule. This table detailed the average
actual costs that the Agency incurred in
conducting an audit. The commenter
noted that, under the rule as proposed,
each audit would include a first-day fee,
thereby changing OSHA'’s past practice
of charging this fee only once if it
visited multiple sites of an NRTL during
one trip. OSHA will continue this
practice, but did not explicitly note the
practice in the proposal. Accordingly,
OSHA revised Table 5 and the
applicable note in the fee schedule to
state the practice OSHA will follow. The
revision, however, also clarifies that the
fee for making travel arrangements still
applies to each site, even though they
may be sites of the same NRTL.10

Second, the commenter asserted that
OSHA was charging too much time for
the “prepare report/contact NRTL”
portion of the audit fee. The commenter
questioned the number of days of field

10 The amount of time spent arranging travel
plans for each site visited during one trip is
typically the same regardless of whether the site is
for the same, or a different, NRTL. Therefore, OSHA
will continue to account for this part of the
preparation time through the travel document
processing fee. OSHA charges this fee when the
auditor visits more than one NRTL site during one
trip. See note 4 to Table A, below.

staff time shown in Figure 5 of the
proposed rule.1* These days cover
preparation of the report, any discussion
with the NRTL when its response is
unclear or unacceptable, and review and
analysis of the NRTL’s response to any
nonconformances and observations
identified during the audit.12 The
proposed rule was unclear regarding
this latter task as evidenced by the
commenter’s statement that the proposal
excluded a charge for this activity.
While OSHA will continuously search
for efficiencies in administering the
NRTL Program, it cannot deviate from
the actual costs of the program as would
be necessary if it followed the
commenter’s recommendation.

The commenter also did not recognize
the work done by OSHA auditors after
the site visit, which is part of this item.
An OSHA auditor develops an internal
report detailing the auditor’s review of
each element of the NRTL’s operations,
and preparing the final version of the
report detailing the nonconformances
found. In addition, the auditor will be
uploading this information into an audit
report database. Three days to
accomplish all of these tasks is
reasonable, and represents OSHA’s
actual experience.

The third concern involved the
commenter’s belief that OSHA’s audit
fee excluded review and analysis of an
NRTL’s response to determine whether
the corrective or other actions are
acceptable. As explained earlier, the
“prepare report/contact NRTL” portion
of the audit fee includes this task. The
commenter, believing OSHA omitted
this portion of the audit fee,
recommended that OSHA charge a fee
based on the “levels of noncompliance,”
which OSHA takes to mean the number
of nonconformances found during an
audit. In response to this
recommendation, OSHA notes that it
calculates each fee based on the average
time taken to complete an activity, and,
in the case of the “prepare report/
contact NRTL” part of the audit fee, the
time taken to prepare and record the
reports, review the NRTL’s response,
and contact the NRTL to address any
remaining issues. Therefore, it would be
inappropriate to charge a fee based on
the number of nonconformances
because that number does not

11 This portion of the audit fee was shown as 26
work hours in the proposed rule, of which 24 hours,
i.e., 3 work days, was field time, and not the 2 days
that was shown in the proposed rule. Table 5 of this
final rule reflects the correct days. Eight of these 24
hours apply to reviewing the NRTL’s response and
contacting the NRTL, if needed.

121n this rule, when the term “nonconformance”
is used alone, it also includes observations for
which OSHA requires a response from the NRTL.
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necessarily correspond to the time spent
by the auditor. In addition, it would be
impractical to track, and base a fee on,
the time taken to review the corrective
action for each nonconformance or any
response required for an observation. In
practice, the time taken for the auditor’s
review is simply the time to review the
NRTL’s entire response to OSHA’s audit
report, which OSHA already included
in the 26 work hours shown in Table 5
for the “prepare report/contact NRTL”
part of the audit fee.

The commenter’s concern pointed out
that the proposed on-site audit fee
calculation inaccurately captures the
staff’s review time in the extreme cases,
i.e., it is too high when there are no
nonconformances, and too low when
the resolution of nonconformances
consumes a great deal of OSHA staff’s
time. To correct this inaccuracy, OSHA
adjusted the audit fees by: (1) Reducing
the fee by 20 work hours when there are
no nonconformances, and (2) charging
for extra time when the NRTL must
submit a revised or supplemental
response because the original one did
not adequately address all of the
nonconformances. In these latter cases,
OSHA will charge the NRTL a daily
rate, or a fraction of this rate, for the
actual time OSHA staff spends
reviewing the revised response. OSHA
expects that it will rarely need to charge
for extra time. However, in these cases,

the program office will alert the NRTL
about the extra charge, and then
document the extra time and bill the
NRTL accordingly. Based on its past
experience, OSHA expects that the
number of audits without
nonconformances will exceed those
audits that will require revised
responses. Accordingly, it does not
expect the additional fees to result in a
significant increase in the overall cost
impact to NRTLs.

Office Audit Fees. OSHA charges a
separate fee for an office audit
conducted instead of an on-site visit.
OSHA provides a per-day rate, and the
description in the schedule now makes
this clear. Originally, this type of audit
was to apply to an NRTL that regularly
has little or no nonconformances during
OSHA'’s on-site audit of the NRTL’s
site(s). Accordingly, the fee for the office
audit, $730 per day under Table A,
reflects the time to perform the audit
and prepare a relatively short report.
However, while addressing the sole
comment to the Docket, OSHA also
determined that a clarification was
necessary regarding the fee for an office
audit. OSHA adjusted the fee schedule
to include a fee for office audits that
find nonconformances, $1,120 under
Table A. This fee reflects 16 hours for
preparation of the audit report and
review of the NRTL’s response. This fee
is lower than the similar fee for an on-

site audit because office audits generally
require less auditor review time than for
on-site audits. As in the case of the on-
site, an additional per-day fee also
applies to an office audit when the
NRTL must submit a revised or
supplemental response.

Miscellaneous Fees. The fee schedule
shows the average cost for one full day
of staff time. OSHA uses this fee
primarily when refunding the
assessment fee. OSHA will also charge
a fee for late payment of the audit fee.
OSHA bases the amount for the late fee
on 1 hour of staff time charged at the
fully implemented rate shown in Table
B above. OSHA also charges a
supplemental program-review fee,
which represents the time OSHA needs
to review the documents that an NRTL
submits to justify its proposed use of a
supplemental program. Supplemental
programs allow NRTLs to use other
qualified parties or facilities to perform
the specific tasks covered by the
program, and that are necessary for
product testing and certification.

VIII. Major Changes to the Fee
Schedule

The following table shows the major
adjustments (i.e., increases or decreases
of $100 or more) that OSHA made to the
fee schedule in Table A compared to the
prior 2007 fee schedule.13

New fee amount—

New fee amount—first year

Description of activity or categor Prior fee amount : full
P Y gory increase increase
Initial application FEVIEW ..........ccceeiiiiiiieiieeee e $17,750 $17,750.
Expansion-application revieW ..........cccccevereenenenneneene e $3,420 ..... $8,280.
Additional review—initial application ............ccccceeeriinieniencieenenn $2,370 ..... $2,370.
Renewal application—information review ...........ccccceevevveeiieennennnne. $1,470 .. $2,370.
Additional review—renewal or expansion application .................... $730 ..... $1,180.
Limited review—initial application ..........cccccovviiiiiin i $3,550 .. $3,550.
Assessment—initial application (per person, per site—first day) ... $4,440 ..... $4,440.
Assessment—renewal application (per person, per site—first day) $2,570 ..... $4,140.
Assessment—expansion (additional site) (per person, per site— $2,200 ..o $3,550.
first day).
Assessment—expansion (other) (per person, per site—first day) $1,830 oo $2,960.
Assessment—each additional day, or travel time—each day (per $1,180 (new applications); 730 | $1,180.

person, per site).
Review and evaluation ............ccceeieiiiiiiiiiieeeee e
Final report and Federal Register notice—initial application
Final report and Federal Register notice—renewal or expansion
application (if OSHA performs on-site assessment).
Final report and Federal Register notice—renewal or expansion
application (if OSHA performs no on-site assessment).
On-site audit (first day)
On-site audit (first day) (no nonconformances) ....
On-site audit—each additional day .......................
Office audit—nonconformances found ...
Supplemental program review
Invoice processing

$13 per standard ...
$8,420
$3,190

other applications.
$30 per standard
$19,520 ...
$4,580 ..oovrieieeee s

$30 per standard.
$19,520.
$7,390.

$4,440.

$7,400.
$4,400.
$1,180.
$2,370.
$590.
$300.

13 See 73 FR 7468 (February 15, 2007) for the
2007 fee schedule.
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Clarification of Travel Expenses Fee.
The fee schedule states that OSHA will
charge for time on travel following
government travel rules. Those rules
permit a traveler to earn a special type
of leave called “compensatory time for
travel,” or simply “travel comp time.”
The traveler generally earns this time
when in transit for a duration of time
that exceeds the traveler’s regular work
schedule. Travel comp time is earned
time off, as opposed to receiving
overtime pay. The amount of travel
comp time varies depending on the
specific circumstances of the travel. In
general, it is greater for trips outside the
contiguous 48 U.S. states and the
District of Columbia than for trips
within the U.S. Travel comp time is for
travel time that exceeds an employee’s
regular work hours, i.e., the total
available work hours (TAW) discussed
under section III above. Because this
time is specific to a particular trip,
OSHA will include it in the travel fee
that OSHA charges for a trip. OSHA
does not include travel comp time in the
total time used to develop the ECR, i.e.,
the TAS. Instead, OSHA will charge
travel comp time at the average rate for
direct OSHA staff time, which will be
$56.40 under the revised fee schedule.
Although this discussion focuses on
travel comp time, OSHA also will
charge this rate for any other OSHA staff
travel time in excess of the staff’s
regular work hours.

IX. Changes to 29 CFR 1910.7(f)

As noted earlier, 29 CFR 1910.7(f)
specifies the conditions for assessing
and determining fees. This rule states
that OSHA will assess fees for
processing applications for initial
recognition, expansion of recognition, or
renewal of recognition, review and
evaluation of the applications, and
preparation of reports, evaluations,
publishing Federal Register notices, and
audits of sites. It further states that
OSHA will calculate the fees based on
either the average or actual time
required to perform the work necessary,
the staff costs per hour, and the average
or actual costs for travel for on-site
reviews. 29 CFR 1910.7(f)(1) and (2). In
addition, this rule states that OSHA will
review costs annually, and will propose
arevised fee schedule if warranted. In
this final rule, OSHA is replacing the
reference to an “annual review” with a
“periodic review” to allow it more
flexibility in adjusting fees as
appropriate. OSHA does not expect to
review the fee schedule more than once
annually, but anticipates situations in
which it may not complete the cost
review within a single-year period.

OSHA also is revising the language in
paragraph (f) to clarify the basis used for
calculating fees, consistent with OMB
Circular A-25. Specifically, this
revision makes clear that the term
“costs” means the full costs of
performing the activities that benefit the
NRTLs. Thus, as revised, paragraph
(H)(2) reads: “The fee schedule
established by OSHA reflects the full
cost of performing the activities for each
service listed in paragraph (f)(1) of this
section.” (Emphasis added.) Similarly,
OSHA is revising paragraph (f)(3)(i) to
clarify that the two references to the cost
of the program mean the full cost of the
program.

OSHA also is revising the language in
paragraphs 29 CFR 1910.7(f)(1) and
(f)(4) to require advance payment of the
fees. In this regard, OSHA is revising the
first sentence of 29 CFR 1910.7(f)(1) to
specify that NRTLs and applicants must
pay all applicable fees in advance. In
addition, OSHA is revising the table in
29 CFR 1910.7(f)(4), which establishes
important billing periods and related
actions, to provide information on the
new advanced-billing process. One of
the revisions to this table reduces the
amount of time OSHA must wait before
publishing its plan to revoke recognition
of NRTLs that do pay audit fees.
Accordingly, OSHA revised the current
provision of “60 days after the bill date”
to “30 days after due date.” OSHA
requested comment on this revision in
the proposal, but received none.

X. Final Economic Analysis and Final
Regulatory Flexibility Analysis

Executive Order 12866 and the
Regulatory Flexibility Act (RFA), as
amended in 1996, require each Federal
agency to analyze the costs, and other
consequences and impacts, including
small business impacts, of its rules.
Consistent with these requirements,
OSHA analyzed the costs of this final
rule and the impacts of this rule on
affected laboratories and small
businesses.

The Agency received one comment on
the proposal (Ex. OSHA 2007-0031—
0002). The commenter suggested
revisions to the unit costs used to
determine NRTLs’ fees. As noted above
in this preamble, OSHA revised the unit
costs in response to this comment;
however, the average cost of NRTLs’
fees remains unchanged from the
proposal. The Agency updated
information on revenue for the affected
industry and laboratories; otherwise,
this final economic analysis changed
little from the preliminary economic
analysis (PEA) accompanying the
proposed regulation.

Affected Industries

When the Agency established its
NRTL fee schedule in 2000, there were
17 NRTLs with 42 operational sites.
Today, there are 15 NRTLs (including
two foreign-owned and -operated
NRTLs) with 49 sites (see the following
table for a list of current NRTLs).

Number

NRTL name of sites

Canadian Standards Association
(CSA)
Communication Certification Lab-
oratory, Inc. (CCL)
Curtis-Straus LLC (CSL)
FM Global Technologies LLC
(FM) e 2
Intertek Testing Services NA, Inc.
(ITSNA)
MET Laboratories, Inc. (MET) ...... 1
National Technical Systems, Inc.
(NTS)
NSF International (NSF)
SGS U.S. Testing Co.,
(SGSUS)
Southwest
(SwRI)
TUV America, Inc. (TUVAM)
TUV  Product Services GmbH
(TUVPSG)
TUV Rheinland of North America,
InC. (TUV) oo 1
Underwriters  Laboratories  Inc.
(Un)
Wyle Laboratories, Inc. (WL) ........ 1

Research Institute

Total (15 NRTLS) ...vvvveen. 49

Source: OSHA Directorate of Technical
Support and Emergency Management.

Costs

The Agency estimated in 2000 that it
would collect approximately $239,000
in fees annually (65 FR 46815). OSHA
updated its fee schedule in February,
2007, and showed total estimated
program costs of approximately
$755,000 (72 FR 7469), estimating that
these updated fees would enable it to
collect only about half of these costs
(i.e., $380,000). As Table 1 above shows,
the revisions made in this final rule,
including revisions to calculating OSHA
costs and updating Federal employee
salary levels, could increase the fees
collected to about $1,096,000. In
comparison, if OSHA updated costs
using the original calculation method
(without adjustment for ancillary
activities and leave), and included the
increase in staff resources, the total fees
collected would only increase to about
$583,000. The impact of the increase,
when fully implemented, will be
$513,000 ($1,096,000 minus $583,000).
Because OSHA'’s analysis evaluates the
impact of the final rule as if the full
increase during the third year was in
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effect, the impact will actually be less
during the first two years after the rule’s
effective date because OSHA is phasing
in the fee increase. In addition, OSHA’s
analysis evaluates the total impact on
existing NRTLs and on new applicants.
Accordingly, the actual impact on
existing NRTLs will be less because new
applicants will pay some of the
increased fees.

Economic Impacts

The fee increase will have only a
minor impact on industry revenues and
profits. NAICS 54138 (“Testing
Laboratories”) had $12.3 billion in
revenues in 2007 (updated from the
PEA) (U.S. Census Bureau, 2007
Economic Census). In the 2000
rulemaking, as here, the Agency
estimated that net before-tax profits
were 5.7 percent of revenues (Robert
Morris Associates, Annual Statement
Studies, Reference 2). The Agency,
therefore, estimates 2007 industry
before-tax profits as $701 million (5.7%
of $12.3 billion). The entire $1,096,000
million in user fees represents 0.00009,
or 0.009 percent, of industry revenues
($1.09 million/$12.3 billion) and
0.00155, or 0.155 percent, of industry
profits (1.09/701). Thus, the impact of
the additional new user fees of $513,000
will be even less. The Agency concludes
that the changes to the fee calculation,
and the resulting increase in fees, are
economically feasible for the industry.

Average cost per affected firm of the
increase in NRTL fees is about $73,067
($1,096,000/15); while average cost per
affected NRTL establishment (site) is
about $22,367 ($1,096,000/49). As a
result, OSHA expects larger firms with
multiple recognized sites to have higher
total user fees. The Agency believes that
the increase in NRTL user fees will have
little, if any, impact on the affected
firms because demand for NRTL
services continues to grow, and there
was no apparent adverse affect from
increasing NRTL fees in 2000 and 2007.

Any impact on the NRTLs depends on
whether the NRTLs can raise prices to
their customers. The Agency concludes
that there are no good substitutes for the
certification supplied by NRTLs, and it
is likely that the NRTLs will pass the
higher user fees on to the large number
of NRTL customers via small price
increases. The Agency concludes that
the new, higher NRTL fees will have
little economic impact on the affected
firms and establishments.

Regulatory Flexibility Act Certification

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), each Federal
agency must assess the impact of its
rules on small entities, and prepare a

final regulatory flexibility analysis
unless the head of the agency certifies
that the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities.
Thus, the Agency also estimated in this
final rule the relative effect of the new
user fees on small businesses. In the
original fees rulemaking in 2000, OSHA
defined small businesses as those
businesses with less than $5 million in
sales (the Small Business
Administration (SBA) criterion for the
industry, see SBA Web site Reference 3
below). These businesses have fewer
than 100 employees and average
revenue of about $2.4 million. In the
2000 rulemaking, OSHA estimated user
fees to be about $6,000 per “small”
testing laboratory, which was less than
0.3 percent of average small-business
revenues, and less than 5 percent of
before-tax profits (Table 6, 65 FR
46817). The February 15, 2007, revision
(73 FR 7468) raised the average
establishment’s fee to about $7,700
($380,000/49). The higher user fees
adopted by the Agency herein increased
the expected average user fee for a small
testing laboratory to about $22,367.

Revenues for the industry also
increased, from $5 billion in 1992, to an
estimated $12.3 billion in 2007 (1992
and 2007 Economic Census). Similarly,
the SBA size criterion of a small
business in the testing-laboratory
industry increased to $11 million in
annual revenues (SBA Web site; see link
under “References” below). The Agency
estimates that the new user fees still
represent less than 1 percent of
revenues and 5 percent of profits for
small businesses in this industry. The
marginal increase in user fees, which is
about $14,667 per testing laboratory (to
$22,367 from $7,700), is a small fraction
of current revenues and profits. The
economic costs are less than 1 percent
of revenues and 5 percent of before-tax
profits, and the Agency concludes that
these NRTLs will pass the costs on to
the firms’ customers. The Agency,
therefore, certifies that the higher
NRTLs fees will not have a significant
impact on a substantial number of small
entities. The Agency concludes that 13
of the 15 affected NRTLs are small
entities, as defined by current SBA
criterion. Finally, as noted in the 2000
rulemaking (65 FR 46797), the
collection of user fees from NRTLs is
not a new cost to society, but represents
a transfer of the governmental cost of
the NRTL Program from taxpayers to an
industry directly consuming
government services.

OSHA did not receive any comments
on the initial regulatory flexibility

analysis or the economic analysis
published in the proposal.

References

1. U.S. Department of Commerce, Bureau of
the Census, 1992 Census of Service
Industries: Industry Series: SC92-S-1,
—4, 5. Washington, DC, February 1995.

2. Risk Management Associates (formerly
Robert Morris Associates), Annual
Statement Studies, September 1995.

3. U.S. Small Business Administration Web
site http://www.sba.gov. Table of Small
Business Size Standards Matched to
North American Industry Classification
System Codes http://www.sba.gov/idc/
groups/public/documents/sba_
homepage/serv_sstd_tablepdf.pdf.

XI. Unfunded Mandates Reform Act

For the purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1501, et seq.), this rule does not include
any Federal mandate that may result in
increased expenditures by State, local,
or tribal governments, or an increased
expenditure by the private sector of
more than $100 million.

XII. Paperwork Reduction Act

This rule does not impose or remove
any information collection requirements
for the purposes of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501—
30. Under the Office of Management and
Budget (OMB) control number 1218—
0147, OSHA has authority to collect
information for purposes of NRTL
Program activities.

XIII. Federalism

OSHA reviewed this final rule in
accordance with Executive Order 13132.
This final rule only sets fees for services
provided by the Federal government to
private entities and has no impact on
Federalism. The rule does not limit or
restrict State policy options.

XIV. State Plan States

This final rule will not affect the 27
States and Territories that have OSHA-
approved occupational safety and health
plans. Twenty-two of these States and
Territories operate OSHA-approved
State Plans covering both private- and
public-sector employees: Alaska;
Arizona; California; Hawaii; Indiana;
Iowa; Kentucky; Maryland; Michigan;
Minnesota; Nevada; New Mexico; North
Carolina; Oregon; Puerto Rico; South
Carolina; Tennessee; Utah; Vermont;
Virginia; Washington; and Wyoming.
Four States (Connecticut, Illinois, New
Jersey, and New York) plus the Virgin
Islands have OSHA-approved State
Plans that apply to State and local
government employees only.


http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov
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XV. Authority and Signature

David Michaels, PhD, MPH, Assistant
Secretary of Labor for Occupational
Safety and Health, 200 Constitution
Avenue, NW., Washington, DC 20210,
authorized the preparation of this
notice. Accordingly, the Agency is
issuing this notice pursuant to Sections
6(b) and 8(g) of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 655
and 657), Secretary of Labor’s Order No.
4-2010 (75 FR 55355), and 29 CFR part
1911.

Signed at Washington, DC, on February 16,
2011.
David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

List of Subjects in 29 CFR Part 1910

Fees, Occupational safety and health,
Product testing and certification, Safety,
Testing laboratories.

For the reasons stated in the preamble
of this final rule, OSHA amends subpart
A of 29 CFR part 1910 as follows:

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

Subpart A—General [Amended]

m 1. Revise the authority citation for
subpart A to read as follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, 657); Secretary of Labor’s
Order No. 12-71 (36 FR 8754), 8-76 (41 FR
25059), 9-83 (48 FR 35736), 1-90 (55 FR
9033), 6-96 (62 FR 111), 3—2000 (65 FR
50017), 5-2002 (67 FR 65008), 5-2007 (72 FR
31159), and 4-2010 (75 FR 55355), as
applicable.

Sections 1910.6, 1910.7, 1910.8 and 1910.9
also issued under 29 CFR part 1911. Section
1910.7(f) also issued under 31 U.S.C. 9701,
29 U.S.C. 9a, 5 U.S.C. 553; Pub. L. 106-113
(113 Stat. 1501A—222); Pub. L. 111-8 and
111-317; and OMB Circular A-25 (dated July
8, 1993) (58 FR 38142, July 15, 1993).

m2.In§1910.7:

m a. Revise paragraph (f)(1) introductory
text;

m b. Revise the first sentence of
paragraph (f)(2) introductory text;

m c. Revise paragraph (f)(3)(i); and
m d. Revise paragraph (f)(4).
The revisions read as follows:

§1910.7 Definition and requirements for a
nationally recognized testing laboratory.

* * * * *

(f) I

(1) Each applicant for NRTL
recognition and each NRTL must pay
fees for services provided by OSHA in
advance of the provision of those
services. OSHA will assess fees for the
following services:
* * * * *

(2) The fee schedule established by
OSHA reflects the full cost of
performing the activities for each
service listed in paragraph (f)(1) of this

section. * * *
* * * * *

(3)(i) OSHA will review the full costs
periodically and will propose a revised
fee schedule, if warranted. In its review,
OSHA will apply the formula
established in paragraph (f)(2) of this
section to the current estimated full
costs for the NRTL Program. If a change
is warranted, OSHA will follow the
implementation shown in paragraph
(£)(4) of this section.

* * * * *
(4) OSHA will implement periodic

review, and fee assessment, collection,
and payment, as follows:

Milestones/Dates

Action required

I. Periodic Review of Fee Schedule

When review completed ....................

Fifteen days after publication

When OSHA approves the fee sched-
ule.

OSHA will publish any proposed new fee schedule in the Federal Register if OSHA determines that
costs warrant changes in the fee schedule.

Comments due on the proposed new fee schedule.

OSHA will publish the final fee schedule in the Federal Register, making the fee schedule effective on a
specific date.

Il. Application Processing Fees

Time of application

Before assessment performed

Applicant must pay the applicable fees in the fee schedule that are due when submitting an application;
OSHA will not begin processing the application until it receives the fees.

Applicant must pay the estimated staff time and travel costs for its assessment based on the fees in ef-
fect at the time of the assessment. Applicant also must pay the fees for the final report and Federal
Register notice, and other applicable fees, as specified in the fee schedule. OSHA may cancel an ap-
plication if the applicant does not pay these fees, or any balance of these fees, when due.

lll. Audit Fees

Before audit performed .....................

On due date ......ccceeevcveeeeiee e,

NRTL must pay the estimated staff time and travel costs for its audit based on the fees in effect at the
time of the audit. NRTL also must pay other applicable fees, as specified in the fee schedule. After the
audit, OSHA adjusts the audit fees to account for the actual costs for travel and staff time.

NRTL must pay the estimated audit fees, or any balance due, by the due date established by OSHA;
OSHA will assess a late fee if NRTL does not pay audit fees (or any balance of fees due) by the due
date. OSHA may still perform the audit when an NRTL does not pay the fees or does not pay them on

Thirty days after due date or, if ear-
lier, date NRTL refuses to pay.

time.

OSHA will begin processing a notice for publication in the Federal Register announcing its plan to re-
voke recognition for NRTLs that do not pay the estimated audit fees and any balance of audit fees
due.

Note: For the purposes of 29 CFR 1910.7(f)(4), “days” means “calendar days,” and “applicant” means “the NRTL” or “an applicant for NRTL

recognition.”
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[FR Doc. 2011-3937 Filed 2-24-11; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Parts 1020, 1021, 1022, 1023,
1024, 1025, 1026, 1027, and 1028

RIN 1506—AA92

Transfer and Reorganization of Bank
Secrecy Act Regulations—Technical
Amendment.

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.
ACTION: Final rule.

SUMMARY: FinCEN is issuing this final
rule as a technical amendment to new
Chapter X of Title 31 of the Code of
Federal Regulations, which was
published on October 26, 2010. After
that date, FinCEN published two final
rules in Part 103 of Title 31 of the Code
of Federal Regulations, one concerning
mutual funds and the other concerning
the confidentiality of a report of
suspicious activity (SAR). This final
rule moves the SAR confidentiality rule
from Part 103 to new Chapter X and
addresses the compliance date of the
mutual fund rule. Additionally, the
Chapter X Final Rule contained an
inadvertent typographical error that
omitted several sections from Subpart C
of Part 1026 Rules for Futures
Commission Merchants and Introducing
Brokers in Commodities. This final rule
corrects those omissions.

DATES: Effective Date: March 1, 2011.
FOR FURTHER INFORMATION CONTACT:
Regulatory Policy and Programs
Division, FinCEN (800) 949-2732 and
select option 6.

SUPPLEMENTARY INFORMATION:

I. Background

On October 26, 2010, FinCEN issued
a final rule (“the Chapter X Final Rule”),
creating a new Chapter X in title 31 of
the Code of Federal Regulations (CFR)
for Bank Secrecy Act (BSA) regulations.
As discussed in the Chapter X Final
Rule, FinCEN is reorganizing its
regulations in new Chapter X to make
them more accessible for covered
individuals and financial institutions.
The reorganization is not intended to
have any substantive effect on the BSA
regulations. Chapter X will be effective
on March 1, 2011.1

1 See 75 FR 65806 (October 26, 2010) (Transfer
and Reorganization of Bank Secrecy Act
Regulations Final Rule).

On April 14, 2010, FinCEN issued a
final rule to include mutual funds
within the general definition of
“financial institution” in the BSA
regulations.2 On October 15, 2010,
FinCEN published a final rule extending
the compliance date for those provisions
of 31 CFR 103.33 that apply to mutual
funds from January 10, 2011 to April 10,
2011; however, this extension of the
compliance date has not otherwise
amended the applicable regulation.3
The regulatory changes made by
including mutual funds within the
general definition of “financial
institution” were contained in the
Chapter X Final Rule. The extended
compliance date for these provisions
still applies even though they have
moved to 31 CFR Chapter X.

On December 3, 2010, FinCEN issued
a final rule to amend the BSA
regulations regarding the confidentiality
of a report of suspicious activity
(“SAR?”). To reflect the reorganization of
BSA rules in Chapter X, FinCEN is
issuing this technical amendment rule
to move the revised SAR confidentiality
rules, without any change to their
applicability date, to Chapter X.

As published, the Chapter X Final
Rule contains omissions from Subpart C
of Part 1026 Rules for Futures
Commission Merchants and Introducing
Brokers in Commodities. This final rule
corrects those omissions.

I1. Effective Date

The effective date of this technical
amendment to Chapter X will be March
1, 2011. As noted above, this technical
amendment does not affect any of the
applicability dates of the rules that are
being moved to Chapter X by this
technical amendment.

III. Regulatory Matters

A. Executive Order 12866

It has been determined that this
rulemaking is not a significant
regulatory action for purposes of
Executive Order 12866. Accordingly, a
regulatory impact analysis is not
required.

B. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), Public Law
104—4 (March 22, 1995), requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that may result in expenditure by state,
local, and tribal governments, in the

2 See 75 FR 19241 (April 14, 2010) (Final Rule
defining Mutual Funds as Financial Institutions).
3 See 75 FR 63382.

aggregate, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 202 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. FinCEN has
determined that it is not required to
prepare a written statement under
Section 202 and has concluded that on
balance the rule provides the most cost-
effective and least burdensome
alternative to achieve the objectives of
the rule.

C. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 602 et seq.), FinCEN
certifies that this final regulation likely
will not have a significant economic
impact on a substantial number of small
entities. The regulatory changes in this
final rule merely restructure and re-
codify existing regulations and do not
alter current regulatory obligations.

D. Paperwork Reduction Act

This regulation contains no new
information collection requirements
subject to review and approval by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d) et seq.). The
information collection requirements for
the Bank Secrecy Act, currently codified
at 31 CFR Part 103, were previously
approved by the Office of Management
and Budget under OMB Control
numbers 1506—0001 through 1506—
0046. Under the Paperwork Reduction
Act, an agency may not conduct or
sponsor and a person is not required to
respond to a collection of information
unless it displays a valid OMB control
number.

List of Subjects in 31 CFR Parts 1020,
1021, 1022, 1023, 1024, 1025, 1026,
1027, and 1028

Administrative practice and
procedure, Banks, Banking, Brokers,
Currency, Foreign banking, Foreign
currencies, Gambling, Investigations,
Penalties, Reporting and recordkeeping
requirements, Securities, Terrorism.

Authority and Issuance

For the reasons set forth above, 31
CFR Chapter X, published October 26,
2010 (75 FR 65842), is amended as
follows:

PART 1020—RULE FOR BANKS

m 1. The authority citation for part 1020
is added to read as follows:
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Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307.

m 2. Section 1020.320 is amended by:

m a. Revising the last sentence of
paragraph (d); and

m b. Revising paragraphs (e) and (f); and
m c. Adding new paragraph (g), to read
as follows:

§1020.320 Reports by banks of suspicious
transactions.

(d) * * * A bank shall make all
supporting documentation available to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
bank for compliance with the Bank
Secrecy Act, or any State regulatory
authority administering a State law that
requires the bank to comply with the
Bank Secrecy Act or otherwise
authorizes the State authority to ensure
that the institution complies with the
Bank Secrecy Act, upon request.

(e) Confidentiality of SARs. A SAR,
and any information that would reveal
the existence of a SAR, are confidential
and shall not be disclosed except as
authorized in this paragraph (e). For
purposes of this paragraph (e) only, a
SAR shall include any suspicious
activity report filed with FinCEN
pursuant to any regulation in this
chapter.

(1) Prohibition on disclosures by
banks—(i) General rule. No bank, and
no director, officer, employee, or agent
of any bank, shall disclose a SAR or any
information that would reveal the
existence of a SAR. Any bank, and any
director, officer, employee, or agent of
any bank that is subpoenaed or
otherwise requested to disclose a SAR
or any information that would reveal the
existence of a SAR, shall decline to
produce the SAR or such information,
citing this section and 31 U.S.C.
5318(g)(2)(A)(i), and shall notify
FinCEN of any such request and the
response thereto.

(i) Rules of Construction. Provided
that no person involved in any reported
suspicious transaction is notified that
the transaction has been reported, this
paragraph (e)(1) shall not be construed
as prohibiting:

(A) The disclosure by a bank, or any
director, officer, employee, or agent of a
bank, of:

(1) A SAR, or any information that
would reveal the existence of a SAR, to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
bank for compliance with the Bank
Secrecy Act, or any State regulatory
authority administering a State law that

requires the bank to comply with the
Bank Secrecy Act or otherwise
authorizes the State authority to ensure
that the bank complies with the Bank
Secrecy Act; or

(2) The underlying facts, transactions,
and documents upon which a SAR is
based, including but not limited to,
disclosures:

(i) To another financial institution, or
any director, officer, employee, or agent
of a financial institution, for the
preparation of a joint SAR; or

(i) In connection with certain
employment references or termination
notices, to the full extent authorized in
31 U.S.C. 5318(g)(2)(B); or

(B) The sharing by a bank, or any
director, officer, employee, or agent of
the bank, of a SAR, or any information
that would reveal the existence of a
SAR, within the bank’s corporate
organizational structure for purposes
consistent with Title II of the Bank
Secrecy Act as determined by regulation
or in guidance.

(2) Prohibition on disclosures by
government authorities. A Federal,
State, local, territorial, or Tribal
government authority, or any director,
officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR, except as necessary
to fulfill official duties consistent with
Title II of the Bank Secrecy Act. For
purposes of this section, “official duties”
shall not include the disclosure of a
SAR, or any information that would
reveal the existence of a SAR, in
response to a request for disclosure of
non-public information or a request for
use in a private legal proceeding,
including a request pursuant to 31 CFR
1.11.

(f) Limitation on liability. A bank, and
any director, officer, employee, or agent
of any bank, that makes a voluntary
disclosure of any possible violation of
law or regulation to a government
agency or makes a disclosure pursuant
to this section or any other authority,
including a disclosure made jointly with
another institution, shall be protected
from liability to any person for any such
disclosure, or for failure to provide
notice of such disclosure to any person
identified in the disclosure, or both, to
the full extent provided by 31 U.S.C.
5318(g)(3).

(g) Compliance. Banks shall be
examined by FinCEN or its delegatees
for compliance with this section. Failure
to satisfy the requirements of this
section may be a violation of the Bank
Secrecy Act and of this chapter. Such
failure may also violate provisions of
Title 12 of the Code of Federal
Regulations.

PART 1021—RULES FOR CASINOS
AND CARD CLUBS

m 3. The authority citation for part 1021
is added to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307.

W 4. Section 1021.320 is amended by:

m a. Revising the last sentence of
paragraph (d)

m b. Revising paragraph (e);

m c. Redesignating paragraphs (f) and (g)
as paragraphs (g) and (h);

m d. Adding new paragraph (f); and

m e. Revising newly designated
paragraph (g).

§1021.320 Reports by casinos of
suspicious transactions.
* * * * *

(d) * * * A casino shall make all
supporting documentation available to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
casino for compliance with the Bank
Secrecy Act, or any State regulatory
authority administering a State law that
requires the casino to comply with the
Bank Secrecy Act or otherwise
authorizes the State authority to ensure
that the casino complies with the Bank
Secrecy Act, or any tribal regulatory
authority administering a tribal law that
requires the casino to comply with the
Bank Secrecy Act or otherwise
authorizes the tribal regulatory authority
to ensure that the casino complies with
the Bank Secrecy Act, upon request.

(e) Confidentiality of SARs. A SAR,
and any information that would reveal
the existence of a SAR, are confidential
and shall not be disclosed except as
authorized in this paragraph (e). For
purposes of this paragraph (e) only, a
SAR shall include any suspicious
activity report filed with FinCEN
pursuant to any regulation in this
chapter.

(1) Prohibition on disclosures by
casinos—I(i) General rule. No casino,
and no director, officer, employee, or
agent of any casino, shall disclose a SAR
or any information that would reveal the
existence of a SAR. Any casino, and any
director, officer, employee, or agent of
any casino that is subpoenaed or
otherwise requested to disclose a SAR
or any information that would reveal the
existence of a SAR, shall decline to
produce the SAR or such information,
citing this section and 31 U.S.C.
5318(g)(2)(A)(i), and shall notify
FinCEN of any such request and the
response thereto.

(ii) Rules of Construction. Provided
that no person involved in any reported
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suspicious transaction is notified that

the transaction has been reported, this
paragraph (e)(1) shall not be construed
as prohibiting:

(A) The disclosure by a casino, or any
director, officer, employee, or agent of a
casino, of:

(1) A SAR, or any information that
would reveal the existence of a SAR, to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
casino for compliance with the Bank
Secrecy Act, or any State regulatory
authority administering a State law that
requires the casino to comply with the
Bank Secrecy Act or otherwise
authorizes the State authority to ensure
that the casino complies with the Bank
Secrecy Act, or any tribal regulatory
authority administering a tribal law that
requires the casino to comply with the
Bank Secrecy Act or otherwise
authorizes the tribal regulatory authority
to ensure that casino complies with the
Bank Secrecy Act; or

(2) The underlying facts, transactions,
and documents upon which a SAR is
based, including but not limited to,
disclosures to another financial
institution, or any director, officer,
employee, or agent of a financial
institution, for the preparation of a joint
SAR.

(B) The sharing by a casino, or any
director, officer, employee, or agent of
the casino, of a SAR, or any information
that would reveal the existence of a
SAR, within the casino’s corporate
organizational structure for purposes
consistent with Title II of the Bank
Secrecy Act as determined by regulation
or in guidance.

(2) Prohibition on disclosures by
government authorities. A Federal,
State, local, territorial, or Tribal
government authority, or any director,
officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR, except as necessary
to fulfill official duties consistent with
Title II of the Bank Secrecy Act (BSA).
For purposes of this section, “official
duties” shall not include the disclosure
of a SAR, or any information that would
reveal the existence of a SAR, in
response to a request for disclosure of
non-public information or a request for
use in a private legal proceeding,
including a request pursuant to 31 CFR
1.11.

(f) Limitation on liability. A casino,
and any director, officer, employee, or
agent of any casino, that makes a
voluntary disclosure of any possible
violation of law or regulation to a
government agency or makes a
disclosure pursuant to this section or

any other authority, including a
disclosure made jointly with another
institution, shall be protected from
liability to any person for any such
disclosure, or for failure to provide
notice of such disclosure to any person
identified in the disclosure, or both, to
the full extent provided by 31 U.S.C.
5318(g)(3).

(g) Compliance. Casinos shall be
examined by FinCEN or its delegatees
for compliance with this section. Failure
to satisfy the requirements of this
section may be a violation of the Bank
Secrecy Act and of this chapter.

* * * * *

PART 1022—RULES FOR MONEY
SERVICES BUSINESSES

m 5. The authority citation for part 1022
is added to read as follows:

Authority: 12 U.S.C. 1829b and 1951—
1959; 31 U.S.C. 5311-5314 and 5316-5332;
title II, sec. 314, Pub. L. 107-56, 115 Stat.
307.

m 6. Section 1022.320 is amended by:

m a. Revising the last sentence of
paragraph (c);

m b. Revising paragraph (d);

m c. Redesignating paragraphs (e) and (f)
as paragraphs (f) and (g);

m d. Adding new paragraph (e); and

m e. Revising newly designated
paragraph (f), to read as follows:

§1022.320 Reports by money services
businesses of suspicious transactions.
* * * * *

(c)* * * A money services business
shall make all supporting
documentation available to FinCEN or
any Federal, State, or local law
enforcement agency, or any Federal
regulatory authority that examines the
money services business for compliance
with the Bank Secrecy Act, or any State
regulatory authority administering a
State law that requires the money
services business to comply with the
Bank Secrecy Act or otherwise
authorizes the State authority to ensure
that the money services business
complies with the Bank Secrecy Act.

(d) Confidentiality of SARs. A SAR,
and any information that would reveal
the existence of a SAR, are confidential
and shall not be disclosed except as
authorized in this paragraph (d). For
purposes of this paragraph (d) only, a
SAR shall include any suspicious
activity report filed with FinCEN
pursuant to any regulation in this
chapter.

(1) Prohibition on disclosures by
money services businesses—(i) General
rule. No money services business, and
no director, officer, employee, or agent
of any money services business, shall

disclose a SAR or any information that
would reveal the existence of a SAR.
Any money services business, and any
director, officer, employee, or agent of
any money services business that is
subpoenaed or otherwise requested to
disclose a SAR or any information that
would reveal the existence of a SAR,
shall decline to produce the SAR or
such information, citing this section and
31 U.S.C. 5318(g)(2)(A)(i), and shall
notify FinCEN of any such request and
the response thereto.

(ii) Rules of Construction. Provided
that no person involved in any reported
suspicious transaction is notified that
the transaction has been reported, this
paragraph (d)(1) shall not be construed
as prohibiting:

(A) The disclosure by a money
services business, or any director,
officer, employee, or agent of a money
services business, of:

(1) A SAR, or any information that
would reveal the existence of a SAR, to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
money services business for compliance
with the Bank Secrecy Act, or any State
regulatory authority administering a
State law that requires the money
services business to comply with the
Bank Secrecy Act or otherwise
authorizes the State authority to ensure
that the money services business
complies with the Bank Secrecy Act; or

(2) The underlying facts, transactions,
and documents upon which a SAR is
based, including but not limited to,
disclosures to another financial
institution, or any director, officer,
employee, or agent of a financial
institution, for the preparation of a joint
SAR.

(B) The sharing by a money services
business, or any director, officer,
employee, or agent of the money
services business, of a SAR, or any
information that would reveal the
existence of a SAR, within the money
services business’s corporate
organizational structure for purposes
consistent with Title II of the Bank
Secrecy Act as determined by regulation
or in guidance.

(2) Prohibition on disclosures by
government authorities. A Federal,
State, local, territorial, or Tribal
government authority, or any director,
officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR, except as necessary
to fulfill official duties consistent with
Title II of the Bank Secrecy Act. For
purposes of this section, “official duties”
shall not include the disclosure of a
SAR, or any information that would
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reveal the existence of a SAR, in
response to a request for disclosure of
non-public information or a request for
use in a private legal proceeding,
including a request pursuant to 31 CFR
1.11.

(e) Limitation on liability. A money
services business, and any director,
officer, employee, or agent of any money
services business, that makes a
voluntary disclosure of any possible
violation of law or regulation to a
government agency or makes a
disclosure pursuant to this section or
any other authority, including a
disclosure made jointly with another
institution, shall be protected from
liability to any person for any such
disclosure, or for failure to provide
notice of such disclosure to any person
identified in the disclosure, or both, to
the full extent provided by 31 U.S.C.
5318(g)(3).

(f) Compliance. Money services
businesses shall be examined by
FinCEN or its delegatees for compliance
with this section. Failure to satisfy the
requirements of this section may be a
violation of the Bank Secrecy Act and of
this chapter.

* * * * *

PART 1023—RULES FOR BROKERS
OR DEALERS IN SECURITIES

m 7. The authority citation for part 1023
is added to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307.

m 8. Section 1023.320 is amended by
revising the last sentence in paragraph
(d), and by revising paragraphs (e), (f),
and (g) to read as follows:

§1023.320 Reports by brokers or dealers
in securities of suspicious transactions.

(d) * * * A broker-dealer shall make
all supporting documentation available
to FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
broker-dealer for compliance with the
Bank Secrecy Act, upon request; or to
any SRO that examines the broker-
dealer for compliance with the
requirements of this section, upon the
request of the Securities and Exchange
Commission.

(e) Confidentiality of SARs. A SAR,
and any information that would reveal
the existence of a SAR, are confidential
and shall not be disclosed except as
authorized in this paragraph (e). For
purposes of this paragraph (e) only, a
SAR shall include any suspicious
activity report filed with FinCEN

pursuant to any regulation in this
chapter.

(1) Prohibition on disclosures by
brokers or dealers in securities. (i)
General rule. No broker-dealer, and no
director, officer, employee, or agent of
any broker-dealer, shall disclose a SAR
or any information that would reveal the
existence of a SAR. Any broker-dealer,
and any director, officer, employee, or
agent of any broker-dealer that is
subpoenaed or otherwise requested to
disclose a SAR or any information that
would reveal the existence of a SAR,
shall decline to produce the SAR or
such information, citing this section and
31 U.S.C. 5318(g)(2)(A)(i), and shall
notify FinCEN of any such request and
the response thereto.

(ii) Rules of Construction. Provided
that no person involved in any reported
suspicious transaction is notified that
the transaction has been reported, this
paragraph (e)(1) shall not be construed
as prohibiting:

(A) The disclosure by a broker-dealer,
or any director, officer, employee, or
agent of a broker-dealer, of:

(1) A SAR, or any information that
would reveal the existence of a SAR, to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
broker-dealer for compliance with the
Bank Secrecy Act; or to any SRO that
examines the broker-dealer for
compliance with the requirements of
this section, upon the request of the
Securities Exchange Commission; or

(2) The underlying facts, transactions,
and documents upon which a SAR is
based, including but not limited to,
disclosures:

(i) To another financial institution, or
any director, officer, employee, or agent
of a financial institution, for the
preparation of a joint SAR; or

(11) In connection with certain
employment references or termination
notices, to the full extent authorized in
31 U.S.C. 5318(g)(2)(B); or

(B) The sharing by a broker-dealer, or
any director, officer, employee, or agent
of the broker-dealer, of a SAR, or any
information that would reveal the
existence of a SAR, within the broker-
dealer’s corporate organizational
structure for purposes consistent with
Title II of the Bank Secrecy Act as
determined by regulation or in
guidance.

(2) Prohibition on disclosures by
government authorities. A Federal,
State, local, territorial, or Tribal
government authority, or any director,
officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR, except as necessary

to fulfill official duties consistent with
Title II of the Bank Secrecy Act. For
purposes of this section, “official duties”
shall not include the disclosure of a
SAR, or any information that would
reveal the existence of a SAR, in
response to a request for disclosure of
non-public information or a request for
use in a private legal proceeding,
including a request pursuant to 31 CFR
1.11.

(3) Prohibition on disclosures by Self-
Regulatory Organizations. Any self-
regulatory organization registered with
the Securities and Exchange
Commission, or any director, officer,
employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR except as necessary
to fulfill self-regulatory duties with the
consent of the Securities Exchange
Commission, in a manner consistent
with Title II of the Bank Secrecy Act.
For purposes of this section, “self-
regulatory duties” shall not include the
disclosure of a SAR, or any information
that would reveal the existence of a
SAR, in response to a request for
disclosure of non-public information or
a request for use in a private legal
proceeding.

(f) Limitation on liability. A broker-
dealer, and any director, officer,
employee, or agent of any broker-dealer,
that makes a voluntary disclosure of any
possible violation of law or regulation to
a government agency or makes a
disclosure pursuant to this section or
any other authority, including a
disclosure made jointly with another
institution, shall be protected from
liability to any person for any such
disclosure, or for failure to provide
notice of such disclosure to any person
identified in the disclosure, or both, to
the full extent provided by 31 U.S.C.
5318(g)(3).

(g) Compliance. Broker-dealers shall
be examined by FinCEN or its
delegatees for compliance with this
section. Failure to satisfy the
requirements of this section may be a
violation of the Bank Secrecy Act and of
this chapter.

* * * * *

PART 1024—RULES FOR MUTUAL
FUNDS

m 9. The authority citation for part 1024
is added to read as follows:

Authority: 12 U.S.C. 1829b and 1951—
1959; 31 U.S.C. 5311-5314 and 5316-5332;

title III, sec. 314, Pub. L. 107-56, 115 Stat.
307.

m 10. Section 1024.320 is amended by:
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m a. Revising the last sentence of
paragraph (c); and

m b. Revising paragraphs (d), (e), and (f),
to read as follows:

§1024.320 Reports by mutual funds of
suspicious transactions.

(¢) * * * The mutual fund shall make
all supporting documentation available
to FIinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
mutual fund for compliance with the
Bank Secrecy Act, upon request.

(d) Confidentiality of SARs. A SAR,
and any information that would reveal
the existence of a SAR, are confidential
and shall not be disclosed except as
authorized in this paragraph (d). For
purposes of this paragraph (d) only, a
SAR shall include any suspicious
activity report filed with FinCEN
pursuant to any regulation in this
chapter.

(1) Prohibition on disclosures by
mutual funds—(i) General rule. No
mutual fund, and no director, officer,
employee, or agent of any mutual fund,
shall disclose a SAR or any information
that would reveal the existence of a
SAR. Any mutual fund, and any
director, officer, employee, or agent of
any mutual fund that is subpoenaed or
otherwise requested to disclose a SAR
or any information that would reveal the
existence of a SAR, shall decline to
produce the SAR or such information,
citing this section and 31 U.S.C.
5318(g)(2)(A)(i), and shall notify
FinCEN of any such request and the
response thereto.

(ii) Rules of construction. Provided
that no person involved in any reported
suspicious transaction is notified that
the transaction has been reported, this
paragraph (d)(1) shall not be construed
as prohibiting:

(A) The disclosure by a mutual fund,
or any director, officer, employee, or
agent of a mutual fund, of:

(1) A SAR, or any information that
would reveal the existence of a SAR, to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
mutual fund for compliance with the
Bank Secrecy Act; or

(2) The underlying facts, transactions,
and documents upon which a SAR is
based, including but not limited to,
disclosures to another financial
institution, or any director, officer,
employee, or agent of a financial
institution, for the preparation of a joint
SAR; or

(B) The sharing by a mutual fund, or
any director, officer, employee, or agent
of the mutual fund, of a SAR, or any

information that would reveal the
existence of a SAR, within the mutual
fund’s corporate organizational
structure for purposes consistent with
Title II of the Bank Secrecy Act as
determined by regulation or in
guidance.

(2) Prohibition on disclosures by
government authorities. A Federal,
State, local, territorial, or Tribal
government authority, or any director,
officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR, except as necessary
to fulfill official duties consistent with
Title II of the Bank Secrecy Act. For
purposes of this section, “official duties”
shall not include the disclosure of a
SAR, or any information that would
reveal the existence of a SAR, in
response to a request for disclosure of
non-public information or a request for
use in a private legal proceeding,
including a request pursuant to 31 CFR
1.11.

(e) Limitation on liability. A mutual
fund, and any director, officer,
employee, or agent of any mutual fund,
that makes a voluntary disclosure of any
possible violation of law or regulation to
a government agency or makes a
disclosure pursuant to this section or
any other authority, including a
disclosure made jointly with another
institution, shall be protected from
liability to any person for any such
disclosure, or for failure to provide
notice of such disclosure to any person
identified in the disclosure, or both, to
the full extent provided by 31 U.S.C.
5318(g)(3).

(f) Compliance. Mutual funds shall be
examined by FinCEN or its delegatees
for compliance with this section. Failure
to satisfy the requirements of this
section may be a violation of the Bank
Secrecy Act and of this chapter.

* * * * *

PART 1025—RULES FOR INSURANCE
COMPANIES

m 11. The authority citation for part

1025 is added to read as follows:
Authority: 12 U.S.C. 1829b and 1951-1959;

31 U.S.C. 5311-5314 and 5316-5332; title III,

sec. 314, Pub. L. 107-56, 115 Stat. 307.

m 12. Section 1025.320 is amended by:

m a. Revising the last sentence of
paragraph (d);

m b. Revising paragraph (e);

m c. Redesignating paragraphs (f)
through (h) as paragraphs (g) through (i);
m d. Adding new paragraph (f); and

m e. Revising newly designated
paragraph (g), to read as follows:

§1025.320 Reports by insurance
companies of suspicious transactions.

* * * * *

(d) * * * An insurance company
shall make all supporting
documentation available to FinCEN or
any Federal, State, or local law
enforcement agency, or any Federal
regulatory authority that examines the
insurance company for compliance with
the Bank Secrecy Act, or any State
regulatory authority administering a
State law that requires the insurance
company to comply with the Bank
Secrecy Act or otherwise authorizes the
State authority to ensure that the
institution complies with the Bank
Secrecy Act, upon request.

(e) Confidentiality of SARs. A SAR,
and any information that would reveal
the existence of a SAR, are confidential
and shall not be disclosed except as
authorized in this paragraph (e). For
purposes of this paragraph (e) only, a
SAR shall include any suspicious
activity report filed with FinCEN
pursuant to any regulation in this
chapter.

(1) Prohibition on disclosures by
insurance companies—(i) General rule.
No insurance company, and no director,
officer, employee, or agent of any
insurance company, shall disclose a
SAR or any information that would
reveal the existence of a SAR. Any
insurance company, and any director,
officer, employee, or agent of any
insurance company that is subpoenaed
or otherwise requested to disclose a
SAR or any information that would
reveal the existence of a SAR, shall
decline to produce the SAR or such
information, citing this section and 31
U.S.C. 5318(g)(2)(A)(i), and shall notify
FinCEN of any such request and the
response thereto.

(ii) Rules of Construction. Provided
that no person involved in any reported
suspicious transaction is notified that
the transaction has been reported, this
paragraph (e)(1) shall not be construed
as prohibiting:

(A) The disclosure by an insurance
company, or any director, officer,
employee, or agent of an insurance
company, of:

(1) A SAR, or any information that
would reveal the existence of a SAR, to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
insurance company for compliance with
the Bank Secrecy Act, or any State
regulatory authority administering a
State law that requires the insurance
company to comply with the Bank
Secrecy Act or otherwise authorizes the
State authority to ensure that the
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institution complies with the Bank
Secrecy Act; or

(2) The underlying facts, transactions,
and documents upon which a SAR is
based, including but not limited to,
disclosures to another financial
institution, or any director, officer,
employee, or agent of a financial
institution, for the preparation of a joint
SAR.

(B) The sharing by an insurance
company, or any director, officer,
employee, or agent of the insurance
company, of a SAR, or any information
that would reveal the existence of a
SAR, within the insurance company’s
corporate organizational structure for
purposes consistent with Title II of the
Bank Secrecy Act as determined by
regulation or in guidance.

(2) Prohibition on disclosures by
government authorities. A Federal,
State, local, territorial, or Tribal
government authority, or any director,
officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR, except as necessary
to fulfill official duties consistent with
Title II of the Bank Secrecy Act. For
purposes of this section, “official duties’
shall not include the disclosure of a
SAR, or any information that would
reveal the existence of a SAR, in
response to a request for disclosure of
non-public information or a request for
use in a private legal proceeding,
including a request pursuant to 31 CFR
1.11.

(f) Limitation on liability. An
insurance company, and any director,
officer, employee, or agent of any
insurance company, that makes a
voluntary disclosure of any possible
violation of law or regulation to a
government agency or makes a
disclosure pursuant to this section or
any other authority, including a
disclosure made jointly with another
institution, shall be protected from
liability to any person for any such
disclosure, or for failure to provide
notice of such disclosure to any person
identified in the disclosure, or both, to
the full extent provided by 31 U.S.C.
5318(g)(3).

(g) Compliance. Insurance companies
shall be examined by FinCEN or its
delegatees for compliance with this
section. Failure to satisfy the
requirements of this section may be a
violation of the Bank Secrecy Act and of
this chapter.

* * * * *

i

PART 1026—RULES FOR FUTURES
COMMISSION MERCHANTS AND
INTRODUCING BROKERS IN
COMMODITIES

m 13. The authority citation for part
1026 is added to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307.

m 14. Sections 1026.311, 1026.312,
1026.313 and 1026.314 are added to
Subpart C to read as follows:

§1026.311 Filing obligations.

Refer to § 1010.311 of this Chapter for
reports of transactions in currency filing
obligations for futures commission
merchants and introducing brokers in
commodities.

§1026.312 Identification required.

Refer to § 1010.312 of this Chapter for
identification requirements for reports
of transactions in currency filed by
futures commission merchants and
introducing brokers in commodities.

§1026.313 Aggregation.

Refer to § 1010.313 of this Chapter for
reports of transactions in currency
aggregation requirements for futures
commission merchants and introducing
brokers in commodities.

§1026.314 Structured transactions.

Refer to § 1010.314 of this Chapter for
rules regarding structured transactions
for futures commission merchants and
introducing brokers in commodities.

m 15. Section 1026.320 is amended by
revising the last sentence in paragraph
(d), and by revising paragraphs (e), (f),
and (g) to read as follows:

§1026.320 Reports by futures commission
merchants and introducing brokers in
commodities of suspicious transactions.

* * * * *

(d) * * * An FCM or IB-C shall make
all supporting documentation available
to FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
FCM or IB—C for compliance with the
BSA, upon request; or to any registered
futures association or registered entity
(as defined in the Commodity Exchange
Act, 7 U.S.C. 21 and 7 U.S.C. 1(a)(29))
(collectively, a self-regulatory
organization (“SR0O”)) that examines the
FCM or IB—C for compliance with the
requirements of this section, upon the
request of the Commodity Futures
Trading Commission.

(e) Confidentiality of SARs. A SAR,
and any information that would reveal
the existence of a SAR, are confidential
and shall not be disclosed except as

authorized in this paragraph (e). For
purposes of this paragraph (e) only, a
SAR shall include any suspicious
activity report filed with FinCEN
pursuant to any regulation in this
chapter.

(1) Prohibition on disclosures by
futures commission merchants and
introducing brokers in commodities—(i)
General rule. No FCM or IB-C, and no
director, officer, employee, or agent of
any FCM or IB-C, shall disclose a SAR
or any information that would reveal the
existence of a SAR. Any FCM or IB-C,
and any director, officer, employee, or
agent of any FCM or IB—C that is
subpoenaed or otherwise requested to
disclose a SAR or any information that
would reveal the existence of a SAR,
shall decline to produce the SAR or
such information, citing this section and
31 U.S.C. 5318(g)(2)(A)(i), and shall
notify FinCEN of any such request and
the response thereto.

(ii) Rules of Construction. Provided
that no person involved in any reported
suspicious transaction is notified that
the transaction has been reported, this
paragraph (e)(1) shall not be construed
as prohibiting:

(A) The disclosure by an FCM or IB—
C, or any director, officer, employee, or
agent of an FCM or IB-C, of:

(1) A SAR, or any information that
would reveal the existence of a SAR, to
FinCEN or any Federal, State, or local
law enforcement agency, or any Federal
regulatory authority that examines the
FCM or IB—C for compliance with the
BSA; or to any SRO that examines the
FCM or IB—C for compliance with the
requirements of this section, upon the
request of the Commodity Futures
Trading Commission; or

(2) The underlying facts, transactions,
and documents upon which a SAR is
based, including but not limited to,
disclosures:

(i) To another financial institution, or
any director, officer, employee, or agent
of a financial institution, for the
preparation of a joint SAR; or

(11) In connection with certain
employment references or termination
notices, to the full extent authorized in
31 U.S.C. 5318(g)(2)(B); or

(B) The sharing by an FCM or IB-C,
or any director, officer, employee, or
agent of the FCM or IB-C, of a SAR, or
any information that would reveal the
existence of a SAR, within the FCM’s or
IB—C’s corporate organizational
structure for purposes consistent with
Title IT of the BSA as determined by
regulation or in guidance.

(2) Prohibition on disclosures by
government authorities. A Federal,
State, local, territorial, or Tribal
government authority, or any director,
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officer, employee, or agent of any of the
foregoing, shall not disclose a SAR, or
any information that would reveal the
existence of a SAR, except as necessary
to fulfill official duties consistent with
Title II of the BSA. For purposes of this
section, “official duties” shall not
include the disclosure of a SAR, or any
information that would reveal the
existence of a SAR, in response to a
request for disclosure of non-public
information or a request for use in a
private legal proceeding, including a
request pursuant to 31 CFR 1.11.

(3) Prohibition on disclosures by Self-
Regulatory Organizations. Any self-
regulatory organization registered with
or designated by the Commodity
Futures Trading Commission, or any
director, officer, employee, or agent of
any of the foregoing, shall not disclose
a SAR, or any information that would
reveal the existence of a SAR except as
necessary to fulfill self-regulatory duties
upon the request of the Commodity
Futures Trading Commission, in a
manner consistent with Title II of the
BSA. For purposes of this section, “self-
regulatory duties” shall not include the
disclosure of a SAR, or any information
that would reveal the existence of a
SAR, in response to a request for
disclosure of non-public information or
a request for use in a private legal
proceeding.

(f) Limitation on liability. An FCM or
IB-C, and any director, officer,
employee, or agent of any FCM or IB—
C, that makes a voluntary disclosure of
any possible violation of law or
regulation to a government agency or
makes a disclosure pursuant to this
section or any other authority, including
a disclosure made jointly with another
institution, shall be protected from
liability to any person for any such
disclosure, or for failure to provide
notice of such disclosure to any person
identified in the disclosure, or both, to
the full extent provided by 31 U.S.C.
5318(g)(3).

(g) Compliance. FCMs or IB—Cs shall
be examined by FinCEN or its
delegatees for compliance with this
section. Failure to satisfy the
requirements of this section may be a
violation of the Bank Secrecy Act and of
this chapter.

* * * * *

PART 1027—RULES FOR DEALERS IN
PRECIOUS METALS, PRECIOUS
STONES, OR JEWELS

m 16. The authority citation for part
1027 is added to read as follows:
Authority: 12 U.S.C. 1829b and 1951-1959;

31 U.S.C. 5311-5314 and 5316-5332; title III,
sec. 314, Pub. L. 107-56, 115 Stat. 307.

PART 1028—RULES FOR OPERATORS
OF CREDIT CARD SYSTEMS

m 17. The authority citation for part

1028 is added to read as follows:
Authority: 12 U.S.C. 1829b and 1951-1959;

31 U.S.C. 5311-5314 and 5316-5332; title III,

sec. 314, Pub. L. 107-56, 115 Stat. 307.
Dated: February 16, 2011.

James H. Freis, Jr.,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2011-4061 Filed 2—-24-11; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 334

Naval Surface Warfare Center, Upper
Machodoc Creek and the Potomac
River, Dahlgren, VA; Danger Zone

AGENCY: U.S. Army Corps of Engineers,
DoD.
ACTION: Final rule.

SUMMARY: The U.S. Army Corps of
Engineers is amending its regulations
for the existing danger zone in the
vicinity of Naval Surface Warfare
Center, Dahlgren, in King George
County, Virginia. The amendment
changes the description of the
hazardous operations in the area, the
hours of operation, and expands the
boundaries of a portion of the danger
zone. The amendment is necessary to
protect the public from potentially
hazardous conditions which may exist
as a result of use of the areas by the
United States Navy.

DATES: Effective Date: March 28, 2011.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Olson, Headquarters,
Operations and Regulatory Community
of Practice, Washington, DC at 202-761—
4922 or by e-mail at
david.b.olson@usace.army.mil, or Mr.
Robert Berg, Corps of Engineers, Norfolk
District, Regulatory Branch, at 757-201—
7793 or by e-mail at
robert.a.berg@usace.army.mil.

SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in Section 7 of the
Rivers and Harbors Act of 1917 (40 Stat.
266; 33 U.S.C. 1) and Chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892; 33 U.S.C. 3), the Corps is
amending the danger zone regulations at
33 CFR 334.230 to: Expand the
description of continuing hazardous
operations in the danger zone to include
firing of large or small caliber guns and

projectiles, aerial bombing, directed
energy technology, and manned or
unmanned water craft operations;
expand the Middle Danger Zone farther
into Upper Machodoc Creek where
operations involving directed energy,
watercraft maneuvers and transportation
of explosives are conducted; add a 100-
yard buffer to prevent public contact
with unexploded ordinance along the
shoreline of the Naval Facility within
the Middle Danger Zone; and extend
normal hours of operation of hazardous
operations from 4 p.m. to 5 p.m. The
danger zone represents a public safety
buffer beyond the physical boundaries
of the test range to further reduce the
safety threat to the boating public.

The proposed rule was published in
the November 10, 2010, issue of the
Federal Register (75 FR 69033) with the
docket number COE-2010-0038 and no
comments were received.

Procedural Requirements

a. Review Under Executive Order 12866

This final rule is issued with respect
to a military function of the Defense
Department and the provisions of
Executive Order 12866 do not apply.

b. Review Under the Regulatory
Flexibility Act

This final rule has been reviewed
under the Regulatory Flexibility Act
(Pub. L. 96—-354) which requires the
preparation of a regulatory flexibility
analysis for any regulation that will
have a significant economic impact on
a substantial number of small entities
(i.e., small businesses and small
governments). The economic impact of
the amendment to this danger zone does
not have an effect on the public, does
not result in a navigational hazard, or
interfere with existing waterway traffic.
Therefore, this final rule does not have
a significant economic impact on small
entities.

c¢. Review Under the National
Environmental Policy Act

Due to the administrative nature of
this action and because there is no
intended change in the use of the area,
the Corps determined the amendment
does not have a significant impact on
the quality of the human environment
and, therefore, preparation of an
environmental impact statement is not
required. An environmental assessment
was prepared after the public notice
period closed. The environmental
assessment may be reviewed at the
District office listed at the end of the
FOR FURTHER INFORMATION CONTACT
section, above.
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d. Unfunded Mandates Act

This final rule does not impose an
enforceable duty among the private
sector and, therefore, it is not a Federal
private sector mandate and it is not
subject to the requirements of either
Section 202 or Section 205 of the
Unfunded Mandates Act. We have also
found under Section 203 of the Act that
small governments will not be
significantly and uniquely affected by
this rulemaking.

List of Subjects in 33 CFR Part 334

Danger zones, Marine safety,
Navigation (water), Restricted areas,
Waterways.

For the reasons stated in the
preamble, the Corps amends 33 CFR
part 334 as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

m 1. The authority citation for 33 CFR
part 334 continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

m 2. Revise paragraph (a) of § 334.230 to
read as follows:

§334.230 Potomac River.

(a) Naval Surface Warfare Center,
Dahlgren, VA—(1) The areas. Portions
of the Upper Machodoc Creek and
Potomac River near Dahlgren, VA as
described below:

(i) Lower zone. The entire portion of
the lower Potomac River between a line
from Point Lookout, Maryland, to Smith
Point, Virginia, and a line from Buoy 14
(abreast of St. Clements Island) to a
point near the northeast shore of Hollis
Marsh at latitude 38°10°00”, longitude
76°45'22.4”. Hazardous operations are
conducted in this zone at infrequent
intervals.

(ii) Middle zone. Beginning at the
intersection of the Harry W. Nice Bridge
with the Virginia shore; thence to Light
33; thence to latitude 38°19°06”,
longitude 76°57°06” which point is
about 3,300 yards east-southeast of Light
30; thence to Line of Fire Buoy O, about
1,150 yards southwest of Swan Point;
thence to Line of Fire Buoy M, about
1,700 yards south of Potomac View;
thence to Line of Fire Buoy K, about
1,400 yards southwesterly of the lower
end of Cobb Island; thence to Buoy 14,
abreast of St. Clements Island, thence
southwest to a point near the northeast
shore of Hollis Marsh at latitude
38°10’00”; longitude 76°45'22.4”; thence
northwest to Line of Fire Buoy J, about
3,000 yards off Popes Creek, Virginia;
thence to Line of Fire Buoy L, about
3,600 yards off Church Point; thence to

Line of Fire Buoy N, about 900 yards off
Colonial Beach; thence to Line of Fire
Buoy P, about 1,000 yards off Bluff
Point; thence northwest to latitude
38°17’54”, longitude 77°01°02”, a point
of the Virginia shore on property of the
Naval Support Facility Dahlgren, a
distance of about 4,080 yards; thence
north along the Potomac shore of Naval
Surface Warfare Center, Dahlgren to
Baber Point; and thence west along the
Upper Machodoc Creek shore of Naval
Surface Warfare Center, Dahlgren to
Howland Point at latitude 38°19'0.5”,
longitude 77°03'23”; thence northeast to
latitude 38°1918”, longitude 77°0229”,
a point on the Naval Surface Warfare
Center, Dahlgren shore about 350 yards
southeast of the base of the Navy
recreational pier. Hazardous operations
are normally conducted in this zone
daily except Saturdays, Sundays, and
national holidays.

(iii) Upper zone. Beginning at Mathias
Point, Va.; thence north to Light 5;
thence north-northeast to Light 6;
thence east-southeast to Lighted Buoy 2,
thence east-southeast to a point on the
Maryland shore at approximately
latitude 38°23'35.5”, longitude
76°59’15.5”; thence south along the
Maryland shore to, and then along, a
line passing through Light 1 to the
Virginia shore, parallel to the Harry W.
Nice Bridge; thence north with the
Virginia shore to the point of beginning.
Hazardous operations are conducted in
this zone at infrequent intervals.

(2) The regulations. (i) Hazardous
operations normally take place between
the hours of 8 a.m. and 5 p.m. daily
except Saturdays, Sundays and national
holidays, with infrequent night firing
between 5 p.m. and 10:30 p.m. During
a national emergency, hazardous
operations will take place between the
hours of 6 a.m. and 10:30 p.m. daily
except Sundays. Hazardous operations
may involve firing large or small caliber
guns and projectiles, aerial bombing,
use of directed energy, and operating
manned or unmanned watercraft.

(ii) When hazardous operations are in
progress, no person, or fishing or
oystering vessels shall operate within
the danger zone affected unless so
authorized by the Naval Surface Warfare
Center, Dahlgren’s patrol boats.
Opystering and fishing boats or other
craft may cross the river in the danger
zone only after they have reported to the
patrol boat and received instructions as
to when and where to cross. Deep-draft
vessels using dredged channels and
propelled by mechanical power at a
speed greater than five miles per hour
may proceed directly through the
danger zones without restriction except
when notified to the contrary by the

patrol boat. Unless instructed to the
contrary by the patrol boat, small craft
navigating up or down the Potomac
River during hazardous operations shall
proceed outside of the northeastern
boundary of the Middle Danger Zone.
All craft desiring to enter the Middle
Danger Zone when proceeding in or out
of Upper Machodoc Creek during
hazardous operations will be instructed
by the patrol boat; for those craft that
desire to proceed in or out of Upper
Machodoc Creek on a course between
the western shore of the Potomac River
and a line from the Main Dock of Naval
Surface Warfare Center, Dahlgren to
Line of Fire Buoy P, clearance will be
granted to proceed upon request
directed to the patrol boat.

(iii) Due to hazards of unexploded
ordnance, no person or craft in the
Middle Danger Zone shall approach
closer than 100 yards to the shoreline of
Naval Surface Warfare Center, Dahlgren,
previously known as the Naval Surface
Weapons Center.

(3) Enforcement. The regulations shall
be enforced by the Commander, Naval
Surface Warfare Center, Dahlgren and
such agencies as he/she may designate.
Patrol boats, in the execution of their
mission assigned herein, shall display a
square red flag during daylight hours for
purposes of identification; at night time,
a 32 point red light shall be displayed
at the mast head. Naval Surface Warfare
Center, Dahlgren (Range Control) can be
contacted by Marine VHF radio
(Channel 16) or by telephone (540) 653—
8791.

(4) Exceptions. Nothing in this
regulation shall be intended to prevent
commercial fishing or the lawful use of
approved waterfowl hunting blinds
along the shorelines of Naval Surface
Warfare Center, Dahlgren, provided that
all necessary licenses and permits have
been obtained from the Maryland
Department of Natural Resources, the
Virginia Department of Game and
Inland Fisheries, or the Potomac River
Fisheries Commission. Waterfowl
hunters shall provide a completed copy
of their blind permit to the Natural
Resources Manager at Naval Surface
Warfare Center, Dahlgren. Commercial
fishermen and waterfowl hunters must
observe all warnings and range
clearances, as noted herein. Federal,
State and local law enforcement
agencies are exempt from the provisions
of paragraph (a) of this section.

* * * * *
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Dated: February 22, 2011.
Jonathan A. Davis,

Deputy Chief, Operations and Regulatory,
Directorate of Civil Works.

[FR Doc. 2011-4280 Filed 2-24-11; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 334

Restricted Area, Potomac River,
Marine Corps Base Quantico,
Quantico, VA

AGENCY: United States Army Corps of
Engineers, Department of Defense

ACTION: Final rule; correction.

SUMMARY: The U.S. Army Corps of
Engineers (Corps) is correcting a final
rule that appeared in the Federal
Register of February 4, 2011 (76 FR
6327), establishing a restricted area in
the waters of the Potomac River
extending offshore from the Marine
Corps Air Facility (MCAF) at Marine
Corps Base Quantico (MCB Quantico),
located in Quantico, Virginia.

DATES: Effective March 7, 2011.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson, Headquarters, Operations
and Regulatory Community of Practice,
Washington, DC at 202—761-4922 or Mr.
Steve Elinsky, U.S. Army Corps of
Engineers, Baltimore District,
Regulatory Branch, at 410-962-4503 or
by e-mail at
steve.elinsky@usace.army.mil.

SUPPLEMENTARY INFORMATION: In FR Doc.
2011-2478 appearing on page 6327 in
the Federal Register of Friday, February
4, 2011, the following correction is
made:

§334.235 [Corrected]

On page 6328, in the third column, in
§ 334.235, paragraph (b)(2), the sentence
“In addition, lighted, floating, small
craft intrusion barriers will be placed
across the Chopawamsic Creek channel
at the entrance to the channel from the
Potomac River and immediately west of
the CSX railroad bridge.” is corrected to
read “In addition, floating small craft
intrusion barriers marked with reflective
material will be placed across the
Chopawamsic Creek channel at the
entrance to the channel from the
Potomac River and immediately west of
the CSX railroad bridge.”

Dated: February 22, 2011.
Jonathan A. Davis,

Deputy Chief, Operations and Regulatory
Directorate of Civil Works.
[FR Doc. 2011-4277 Filed 2—24-11; 8:45 am]

BILLING CODE 3720-58-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

Standards of Performance for New
Stationary Sources

CFR Correction

In Title 40 of the Code of Federal
Regulations, Part 60 (§60.1 to end of
part 60 sections), revised as of July 1,
2010:

1. On page 334, at the end of
§60.101a, an effective date note is
added to read as follows:

§60.101a Definitions.

* * * * *

Effective Date Note: At 73 FR 78552, Dec.
22, 2008, in §60.101a the definition of “flare”
was stayed from Feb. 24, 2009 until further
notice.

2. On page 337, at the end of
§60.102a, an effective date note is
added to read as follows:

§60.102a Emissions limitations.

* * * * *

Effective Date Note: At 73 FR 78552, Dec.
22,2008, in § 60.102a, paragraph (g) was
stayed from Feb. 24, 2009 until further
notice.

3. On page 353, at the end of
§60.107a, an effective date note is
added to read as follows:

§60.107a Monitoring of emissions and

operations for fuel gas combustion devices.

* * * * *

Effective Date Note: At 73 FR 78552, Dec.
22,2008, in § 60.107a, paragraphs (d) and (e)
were stayed from Feb. 24, 2009 until further
notice.

[FR Doc. 2011-4310 Filed 2—-24-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 571 and 585
[Docket No. NHTSA-2011-0004]
RIN 2127-AK23

Federal Motor Vehicle Safety
Standards, Ejection Mitigation; Phase-
In Reporting Requirements;
Incorporation by Reference

Correction

In rule document 2011-547,
appearing on pages 3212-3305 of the
issue of Wednesday, January 19, 2011,
make the following change:

§571.226 [Corrected]

On page 3301, in the first column,
above the paragraph headed “S8.4
Vehicles manufactured on or after
September 1, 2015 and before
September 1, 2016.”, insert the
following text:

§571.226 [Corrected]

* * * * *

S8.3 Vehicles manufactured on or
after September 1, 2014 and before
September 1, 2015. Subject to S8.9, for
vehicles manufactured on or after
September 1, 2014 and before
September 1, 2015, the number of
vehicles complying with S4.2 shall be
not less than 50 percent of:

(a) The manufacturer’s average annual
production of vehicles manufactured in
the three previous production years; or

(b) The manufacturer’s production in
the current production year.

* * * * *
[FR Doc. C1-2011-547 Filed 2—24-11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
RIN 0648—-XA174

Hawaii Bottomfish and Seamount
Groundfish Fisheries; Fishery Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is closing the
commercial and non-commercial
fisheries in the main Hawaiian Islands
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fishery for seven deepwater bottomfish
species (“Deep 7” bottomfish) as a result
of reaching the total allowable catch
(TAC) for the 2010-11 fishing year.

DATES: Effective March 12, 2011,
through August 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Jarad Makaiau, Sustainable Fisheries
Division, NMFS Pacific Islands Region,
808-944—-2108.

SUPPLEMENTARY INFORMATION:
Bottomfish fishing in Hawaii is
managed under the Fishery Ecosystem
Plan for the Hawaiian Archipelago
(Hawaii FEP), developed by the Western
Pacific Fishery Management Council
(Council) and implemented by NMFS
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the Hawaii FEP appear at 50 CFR
part 665 and at subpart H of 50 CFR part
600.

The regulations at § 665.211 authorize
NMEFS and the Council to set a TAC
limit for Deep 7 bottomfish for the
fishing year, based on the best available
scientific, commercial, and other
information, and taking into account the
associated risk of overfishing. The Deep
7 bottomfish are onaga (Etelis

coruscans), ehu (E. carbunculus), gindai
(Pristipomoides zonatus), kalekale (P.
sieboldii), opakapaka (P. filamentosus),
lehi (Aphareus rutilans), and hapuupuu
(Epinephelus quernus).

When the TAC limit for the year is
projected to be reached, the NMFS
Regional Administrator is required to
publish notification that the fishery will
be closed beginning on a specified date,
not earlier than 14 days after the date of
filing the closure notice for public
inspection at the Office of the Federal
Register, until the end of the fishing
year in which the TAC is reached.
During the closure, no person may fish
for, possess, or sell any Deep 7
bottomfish in the Main Hawaiian
Islands, except as otherwise authorized
by law. Specifically, fishing for, and the
resultant possession or sale of, Deep 7
bottomfish by vessels legally permitted
to fish in the Pacific Remote Island
Areas, and conducted in compliance
with all other laws and regulations, are
not affected by this closure. There is no
prohibition on fishing for or selling non-
Deep 7 bottomfish species throughout
the year.

The TAC limit for the 2010-2011
fishing year was recommended by the
Council, and specified by NMFS, as
254,050 1b (115,235 kg) of Deep 7

bottomfish (75 FR 53606; September 1,
2010). Progress toward the TAC was
monitored using information reported
by holders of State of Hawaii
commercial marine licenses through
monthly catch reports submitted to the
State. Based on this information, the
TAC for the 2010-11 fishing year is
projected to be reached on or before
March 12, 2011.

In accordance with §665.211(c), this
document serves as advance notification
to fishermen, the fishing industry, and
the general public that the Main
Hawaiian Islands Deep 7 bottomfish
fishery will be closed from March 12,
2011, through the remainder of the
fishing year. The 2011-12 fishing year is
scheduled to open on September 1,
2011. The proposed TAC for the 2011-
12 fishing year will be published in the
Federal Register by August 31, 2011.

This action is required by § 665.211(c)
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 22, 2011.
Margo Schulze-Haugen,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011—4293 Filed 2—24-11; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE INTERIOR

2 CFR Chapter XIV

25 CFR Chapters I, II, lll and V, VI, VII
30 CFR Chapters II, IV, VII, and XII
36 CFR Chapter |

41 CFR Chapter 114

43 CFR Subtitle A and Chapters | and
]

48 CFR Chapter 14

50 CFR Chapters | and IV
[Docket Number: DOI-2011-0001]
Reducing Regulatory Burden;

Retrospective Review Under E.O.
13563

AGENCY: Office of the Secretary, Interior.
ACTION: Request for information.

SUMMARY: The Department of the
Interior (DOI) is preparing a preliminary
plan to review its existing significant
regulations in response to the
President’s Executive Order 13563 on
improving regulation and regulatory
review. The purpose of this regulatory
review is to help DOI manage the
Nation’s public lands and national
treasures, honor our tribal trust
obligations, protect the environment
and endangered species, distribute and
monitor water resources, and help
America become energy independent in
ways that are more effective and less
burdensome. DOI is asking for ideas and
information from the public in
preparing the plan and identifying
opportunities to improve any of its
significant regulations by modifying,
streamlining, expanding, or repealing
them.

DATES: You must submit any comments
on or before March 28, 2011.
ADDRESSES: All comments must include

“Comments on improving DOI’s
regulations—Docket Number DOI-

2011-0001”. You must submit
comments by any (but only one) of the
following methods:

e Federal eRulemaking portal: Go to
http://www.regulations.gov, find Docket
DOI-2011-0001, and follow the
instructions for submitting your
comments electronically.

e Mail: Regulatory Review, Office of
the Executive Secretariat and Regulatory
Affairs, Department of the Interior, 1849
C Street, NW., Mail Stop 7328,
Washington, DC 20240.

e Hand Delivery or Courier:
Regulatory Review, Office of the
Executive Secretariat and Regulatory
Affairs, Department of the Interior,
Room 7311, 1849 C Street, NW.,
Washington, DC 20240.

o E-mail: RegsReview@ios.doi.gov.
FOR FURTHER INFORMATION CONTACT:
Mark Lawyer, Office of the Secretary,
202-208-3181,

Mark Lawyer@ios.doi.gov.

SUPPLEMENTARY INFORMATION: President
Obama issued Executive Order 13563,
“Improving Regulation and Regulatory
Review,” on January 18, 2011. He stated
that our “regulatory system must protect
public health, welfare, safety, and our
environment while promoting economic
growth, innovation, competitiveness,
and job creation” and it must “use the
best, most innovative, and least
burdensome tools to achieve regulatory
ends.” The Executive Order directed
agencies to develop and submit a
preliminary plan within 120 days that
will explain how they will review
existing significant regulations and
identify regulations that can be made
more effective or less burdensome in
achieving regulatory objectives.

Request for Information

This request to the public for
information is DOI’s first step in
complying with the President’s directive
to develop a plan that will make the
Department’s regulations more effective
and less burdensome. DOI is asking you
to suggest how the Department can
develop regulations to protect the
environment, honor our trust
obligations, manage public lands,
protect endangered species, distribute
and monitor water resources, and
promote clean energy independence in
ways that will work best for the
American people. Knowledge about the
full effects of regulations on people and
the economy is widely dispersed in

society. DOI recognizes that members of
the public are likely to have useful
information and perspectives about how
it could streamline or improve its
regulations. This request for information
from the public will help the
Department obtain information that will
inform its decisions as the Department
develops a plan to review its existing
regulations.

Questions for the Public

DOI intends the questions below to
elicit useful information as the
Department develops a preliminary plan
to review its significant regulations.
These questions are not intended to be
exhaustive. You may raise other issues
or make suggestions unrelated to these
questions that you believe would help
the Department develop better
regulations. Comments will be most
helpful if they provide examples and a
detailed explanation of how the
suggestion will support DOI’s mission
in a way that is more efficient and less
burdensome. DOI specifically asks you
to provide comments related to the
questions that follow to help the
Department prepare a preliminary plan
to review its significant regulations.

(1) How can DOI best review its
existing rules in a way that will identify
rules that should be changed,
streamlined, consolidated, or removed?
DOI encourages those submitting
comments to include a proposed
process under which review could be
regularly undertaken.

(2) How can DOI reduce burdens and
maintain flexibility and choice for the
public in a way that will promote its
mission?

(3) Does DOI have rules or guidance
that are duplicative or that have
conflicting requirements among its
bureaus or with other agencies? If so,
please specifically identify the rules or
guidance and suggest ways DOI can
streamline, consolidate, or make these
regulations work better. Please suggest
specific language that would make these
rules or guidance more efficient and less
burdensome where possible.

(4) Are there rules or reporting
requirements that could be improved to
accomplish their regulatory objectives
better? If so, please specifically identify
the rule or reporting requirement and
suggest alternative language where
possible.
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(5) How can DOI best assure that its
regulations are guided by objective
scientific evidence?

(6) Are there better ways to encourage
public participation and an open
exchange of views when DOI engages in
rulemaking?

(7) Is there a rule or guidance that is
working well that DOI could use as a
model for improving other regulations
or guidance? If so, please specifically
identify the rule or guidance and
explain the aspects of the rule or
guidance that work well and why you
think it works well.

(8) How can DOI better scale its
regulations to lessen the burdens
imposed on small entities within the
existing statutory requirements? Please
identify any regulations that, under the
applicable laws, could exempt small
entities or provide more flexible or less
burdensome requirements.

(9) Are DOI regulations and guidance
written in language that is clear and
easy to understand? Please identify
specific regulations and guidance that
are good candidates for a plain language
re-write.

(10) What are some suggestions that
DOI can use to assure that its
regulations promote its mission in ways
that are most efficient and least
burdensome?

DOI will consider public input as we
develop a plan to periodically review
the Department’s significant rules. The
Department has created a Web site at
http//www.doi.gov/open/regsreview to
facilitate participation by the public.
This website provides links to the
Department’s regulations and a link to
an e-mail in-box at
RegsReview@ios.doi.gov that interested
parties may use to suggest, both during
the comment period and on an ongoing
basis, improvements to DOI’s
regulations.

The Department is issuing this request
solely to seek useful information as it
develops a plan to review its existing
significant regulations. While responses
to this request do not bind DOI to any
further actions related to the response,
all submissions will be made available
to the public on http://
www.regulations.gov.

Before including your address, or
other personal identifying information
in your comment, you should be aware
that your entire comment—including
your personal identifying information—
may be made publicly available at any
time. While you can ask us in your
comment to withhold your personal
identifying information from the public
review, we cannot guarantee that we
will be able to do so.

Authority: E.O. 13653, 76 FR 3821, Jan. 21,
2011; E.O. 12866, 58 FR 51735, Oct. 4, 1993.
Dated: February 18, 2011.
David J. Hayes,
Deputy Secretary.
[FR Doc. 2011-4241 Filed 2—24-11; 8:45 am]
BILLING CODE 4310-10-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-11-0005;
NOP-11-01]

Regulatory Flexibility Act: Section 610
Review of National Organic Program
Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Review and request for
comments.

SUMMARY: This document announces the
Agricultural Marketing Service’s (AMS)
plans to review the National Organic
Program (NOP) regulations (7 CFR part
205). This review will be conducted
under criteria contained in section 610
of the Regulatory Flexibility Act (RFA),
as amended. The RFA provisions
require that all Federal agencies review
existing regulations that have a
significant economic impact on a
substantial number of small entities to
determine whether the associated
impact can be minimized.

DATES: Written comments must be
received by April 26, 2011.

ADDRESSES: Interested persons may
submit written comments on this review
using the following addresses:

e Mail: Toni Strother, Agricultural
Marketing Specialist, National Organic
Program, USDA-AMS-NOP, 1400
Independence Ave., SW., Room 2646—
So., Ag Stop 0268, Washington, DC
20250.

o Internet: http://
www.regulations.gov.

Written comments responding to this
review should reference the document
number (AMS-NOP-11-0005; NOP-11—
01). It is our intention to have all
comments concerning this review,
including names and addresses when
provided, whether submitted by mail or
Internet available for viewing on the
Regulations.gov (http://
www.regulations.gov) Internet site.
Comments submitted in response to this
notice of review will also be available
for viewing in person at USDA, AMS,
National Organic Program, 1400
Independence Ave., SW., Room 2646—

South Building, Washington, DC, from 9
a.m., to 12 noon and from 1 p.m. to 4
p.m., Monday through Friday (except
official Federal holidays). Persons
wanting to visit the USDA South
Building to view comments received in
response to this notice are requested to
make an appointment in advance by
calling (202) 720-3252.

FOR FURTHER INFORMATION CONTACT:
Melissa Bailey, PhD, Director, Standards
Division, National Organic Program,
USDA-AMS-NOP, 1400 Independence
Ave., SW., Room 2646—-So., Ag Stop
0268, Washington, DC 20250-0268;
telephone: (202) 720-3252; facsimile
(202) 205—7808; or electronic mail:
Melissa.Bailey@usda.gov.

SUPPLEMENTARY INFORMATION: The NOP
is authorized by the Organic Foods
Production Act (OFPA) of 1990, as
amended (7 U.S.C. 6501-6522). The
Agricultural Marketing Service (AMS)
administers the NOP. Under the NOP,
the AMS oversees national standards for
the production, handling, and labeling
of organically produced agricultural
products. Final regulations
implementing the National Organic
Program (NOP) were published
December 21, 2000 (65 FR 80548), and
became effective on October 21, 2002.

On March 24, 2006, AMS published
in the Federal Register (71 FR 14827),
its schedule to review certain
regulations, including the NOP
regulations, under criteria contained in
section 610 of the RFA (5 U.S.C. 601—
612). Because many AMS regulations
impact small entities, AMS decided, as
a matter of policy, to periodically
review regulations, irrespective of
whether specific regulations meet the
threshold requirement for mandatory
review established by the RFA. As a
result, the Agency is now conducting
this review of the NOP regulations.

The purpose of the review is to
determine whether the NOP regulations
should be continued without change,
amended, or rescinded, consistent with
the objectives of applicable statutes, to
minimize the impacts on small entities.
In conducting this review, the AMS will
consider the following factors: (1) The
continued need for the regulations; (2)
the nature of complaints or comments
received from the public concerning the
regulations; (3) the complexity of the
regulations; (4) the extent to which the
regulations overlap, duplicate, or
conflict with other Federal rules, and, to
the extent feasible, with State and local
regulations; and (5) the length of time
since the regulations have been
evaluated or the degree to which
technology, economic conditions, or
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other factors have changed in the area
affected by the regulations.

Written comments, views, opinions,
and other information regarding the
impact of the NOP regulations on small
businesses are invited.

Dated: February 22, 2011.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-4257 Filed 2-24-11; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM447 Special Conditions No.
25-11-06-SC]

Special Conditions: Gulfstream Model
GVI Airplane; Electronic Systems
Security Isolation or Protection From
Unauthorized Passenger Systems
Access

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Gulfstream GVI
airplane. This airplane may have novel
or unusual design features associated
with connectivity of the passenger
domain computer systems to the
airplane critical systems and data
networks. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for these
design features. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: We must receive your comments
by April 11, 2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM447, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM447. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Will
Struck, FAA, Airplane and Flight Crew
Interface Branch, ANM—111, Transport

Standards Staff, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056;
telephone (425) 227-2764; facsimile
(425) 227-1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to acknowledge receipt
of your comments on this proposal,
include with your comments a self-
addressed, stamped postcard on which
you have written the docket number.
We will stamp the date on the postcard
and mail it back to you.

Background

On March 29, 2005, Gulfstream
Aerospace Corporation (hereafter
referred to as “Gulfstream”) applied for
an FAA type certificate for its new
Gulfstream Model GVI passenger
airplane. Gulfstream later applied for,
and was granted, an extension of time
for the type certificate, which changed
the effective application date to
September 28, 2006. The Gulfstream
Model GVI airplane will be an all-new,
two-engine jet transport airplane with
an executive cabin interior. The
maximum takeoff weight will be 99,600
pounds, with a maximum passenger
count of 19 passengers.

Type Certification Basis

Under provisions of Title 14, Code of
Federal Regulations (14 CFR) 21.17,
Gulfstream must show that the
Gulfstream Model GVI airplane
(hereafter referred to as “the GVI”) meets

the applicable provisions of 14 CFR part
25, as amended by Amendments 25-1
through 25-119, 25-122, and 25-124. If
the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the GVI because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to complying with the
applicable airworthiness regulations
and special conditions, the GVI must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36. The
FAA must also issue a finding of
regulatory adequacy pursuant to section
611 of Public Law 92-574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design features, the special conditions
would also apply to the other model
under provisions of § 21.101.

Novel or Unusual Design Features

The GVI will incorporate the
following novel or unusual design
features: Digital systems architecture
composed of several connected
networks. The proposed architecture
and network configuration may be used
for, or interfaced with, a diverse set of
functions, including:

1. Flight-safety related control,
communication, and navigation systems
(aircraft control domain),

2. Airline business and administrative
support (airline information domain),

3. Passenger information and
entertainment systems (passenger
entertainment domain), and

4. The capability to allow access to or
by external sources.

Discussion of Proposed Special
Conditions

The proposed Model GVI integrated
network configuration may allow
increased connectivity with external
network sources and will have more
interconnected networks and systems,
such as passenger entertainment and
information services, than previous
Gulfstream airplane models. This may
allow the exploitation of network
security vulnerabilities and increase
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risks potentially resulting in unsafe
conditions for the airplane and its
occupants.

This potential exploitation of security
vulnerabilities may result in intentional
or unintentional destruction, disruption,
degradation, or exploitation of data and
systems critical to the safety and
maintenance of the airplane. The
existing regulations and guidance
material did not anticipate these types
of system architectures. Furthermore, 14
CFR regulations and current system
safety assessment policy and techniques
do not address potential security
vulnerabilities which could be exploited
by unauthorized access to airplane
networks and servers. Therefore, these
special conditions and a means of
compliance are proposed to ensure that
the security (i.e., confidentiality,
integrity, and availability) of airplane
systems is not compromised by
unauthorized wired or wireless
electronic connections between airplane
systems and networks and the passenger
entertainment domain.

Applicability

As discussed above, these proposed
special conditions are applicable to the
GVI. Should Gulfstream apply at a later
date for a change to the type certificate
to include another model incorporating
the same novel or unusual design
features, these proposed special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features of the GVI. It
is not a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special condition as part of
the type certification basis for the GVI
airplanes.

The design must isolate or provide
protection from any inadvertent or
malicious change to, and any adverse
effect on any systems, software, or data
in the aircraft control domain or airline
information domain from any point
within the passenger entertainment
domain.

Issued in Renton, Washington, on February
15, 2011.

KC Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-4231 Filed 2—24-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM448 Special Conditions No.
25-11-07-SC]

Special Conditions: Gulfstream Model
GVI Airplane; Electronic Systems
Security Protection From Unauthorized
External Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Gulfstream GVI
airplane. This airplane will have novel
or unusual design features associated
with the architecture and connectivity
capabilities of the airplane’s computer
systems and networks, which may allow
access by external computer systems
and networks. Connectivity by external
systems and networks may result in
security vulnerabilities to the airplane’s
systems. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for these
design features. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: We must receive your comments
by April 11, 2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM448, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356. You may deliver two
copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM448. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT: Will
Struck, FAA, Airplane and Flight Crew
Interface Branch, ANM-111, Transport
Standards Staff, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,

Renton, Washington 98057—-3356;
telephone (425) 227-2764; facsimile
(425) 227-1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to acknowledge receipt
of your comments on this proposal,
include with your comments a self-
addressed, stamped postcard on which
you have written the docket number.
We will stamp the date on the postcard
and mail it back to you.

Background

On March 29, 2005, Gulfstream
Aerospace Corporation (hereafter
referred to as “Gulfstream”) applied for
an FAA type certificate for its new
Gulfstream Model GVI passenger
airplane. Gulfstream later applied for,
and was granted, an extension of time
for the type certificate, which changed
the effective application date to
September 28, 2006. The Gulfstream
Model GVI airplane will be an all-new,
two-engine jet transport airplane with
an executive cabin interior. The
maximum takeoff weight will be 99,600
pounds, with a maximum passenger
count of 19 passengers.

Type Certification Basis

Under provisions of Title 14, Code of
Federal Regulations (14 CFR) 21.17,
Gulfstream must show that the
Gulfstream Model GVI airplane
(hereafter referred to as “the GVI”) meets
the applicable provisions of 14 CFR part
25, as amended by Amendments 25—1
through 25-119, 25-122, and 25-124. If
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the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Gulfstream Model GVI because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design features, the special conditions
would also apply to the other model
under provisions of §21.101.

In addition to complying with the
applicable airworthiness regulations
and special conditions, the GVI must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36. The
FAA must also issue a finding of
regulatory adequacy pursuant to section
611 of Public Law 92-574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The GVI will incorporate the
following novel or unusual design
features: Digital systems architecture
composed of several connected
networks. The proposed architecture
and network configuration may be used
for, or interfaced with, a diverse set of
functions, including:

1. Flight-safety related control,
communication, and navigation systems
(aircraft control domain),

2. Airline business and administrative
support (airline information domain),

3. Passenger information and
entertainment systems (passenger
entertainment domain), and

4. The capability to allow access to or
by external sources.

Discussion of Proposed Special
Conditions

The proposed Model GVI architecture
and network configuration may allow
increased connectivity to and access by
external airplane sources and airline
operations and maintenance systems to
the aircraft control domain and airline
information domain. The aircraft control
domain and airline information domain
perform functions required for the safe
operation and maintenance of the
airplane. Previously these domains had
very limited connectivity with external
sources.

The architecture and network
configuration may allow the
exploitation of network security
vulnerabilities resulting in intentional
or unintentional destruction, disruption,
degradation, or exploitation of data,
systems, and networks critical to the
safety and maintenance of the airplane.

The existing regulations and guidance
material did not anticipate these types
of airplane system architectures.
Furthermore, 14 CFR regulations and
current system safety assessment policy
and techniques do not address potential
security vulnerabilities, which could be
exploited by unauthorized access to
airplane systems, data buses, and
servers. Therefore, these special
conditions and a means of compliance
are proposed to ensure that the security
(i.e., confidentiality, integrity, and
availability) of airplane systems is not
compromised by unauthorized wired or
wireless electronic connections.
Applicability

As discussed above, these proposed
special conditions are applicable to the
GVI. Should Gulfstream apply at a later
date for a change to the type certificate
to include another model incorporating
the same novel or unusual design
features, these proposed special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features of the GVI. It
is not a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the GVI
airplanes.

1. The applicant must ensure
electronic system security protection for
the aircraft control domain and airline
information domain from access by
unauthorized sources external to the
airplane, including those possibly
caused by maintenance activity.

2. The applicant must ensure that
electronic system security threats from
external sources are identified and
assessed, and that effective electronic
system security protection strategies are
implemented to protect the airplane
from all adverse impacts on safety,

functionality, and continued
airworthiness.

Issued in Renton, Washington, on February
15, 2011.
KC Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-4232 Filed 2-24-11; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 49
[EPA-R09-OAR-2010-0683; FRL-9269-4]

Supplemental Proposed Rule of
Source Specific Federal
Implementation Plan for Implementing
Best Available Retrofit Technology for
Four Corners Power Plant: Navajo
Nation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Supplemental proposed rule.

SUMMARY: On October 19, 2010, the
Environmental Protection Agency (EPA)
published a proposal to promulgate a
source specific Federal Implementation
Plan (FIP) requiring the Four Corners
Power Plant (FCPP), located on the
Navajo Nation, to achieve emissions
reductions required by the Clean Air
Act’s Best Available Retrofit Technology
(BART) provision. On November 24,
2010, Arizona Public Service (APS)
acting on behalf of FCPP’s owners
submitted a letter to EPA offering an
alternative proposal to reduce visibility-
impairing pollution. In this action, EPA
is supplementing our October 19, 2010
BART proposal with our technical
evaluation of APS’ alternative proposal.
We are proposing to find that a different
alternative emissions control strategy
would achieve more progress than
EPA’s BART proposal towards
achieving visibility improvements in the
surrounding Class I areas.

DATES: Comments on this supplemental
proposed rule must be submitted no
later than May 2, 2011.

Open houses and public hearings will
be held on the following dates:

Shiprock Chapter, Shiprock, New
Mexico—March 29, 2011;

Nenahnezad Chapter, Fruitland, New
Mexico—March 30, 2011;

Farmington, New Mexico—March 30,
2011;

Durango, Golorado—March 31, 2011.
ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2010-0683, by one of the
following methods:
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Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions.

E-mail: r9air fcppbart@epa.gov.

Mail or deliver: Anita Lee (Air-3),
U.S. Environmental Protection Agency
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access” system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Hearings: EPA is holding public
hearings in four locations in the Four
Corners area to accept oral and written
comments on our October 19, 2010
proposed rulemaking and this
supplemental proposed rule. See the
SUPPLEMENTARY INFORMATION for further
information on the hearings.

The open houses and public hearings
will be held at the following locations:

Shiprock Chapter, Shiprock, New
Mexico—March 29, 2011, Open House
from 3 p.m.—6 p.m. and Public Hearing
from 7 p.m.—9 p.m. local time, Phil L.
Thomas Performing Arts Center,
Highway 64 West, Shiprock, New
Mexico, 87420, (505) 368—2490;

Nenahnezad Chapter, Fruitland, New
Mexico—March 30, 2011, combined
Open House and Public Hearing from 9
a.m.—1 p.m. local time, Nenahnezad
Chapter House, Multi-Purpose Room,
Highway 64 to County Road 6675 to end
of Navajo Route 365, (505) 960—-9702;

Farmington, New Mexico—March 30,
2011, Open House from 3 p.m.—5 p.m.
and Public Hearing from 6 p.m.—9 p.m.
local time, San Juan College, Henderson
Fine Arts Building Rooms 9006 and
9008, Farmington, New Mexico, 97402,
(505) 326-3311;

Durango, Colorado—March 31, 2011,
Open House from 3 p.m.—5 p.m. and
Public Hearing from 6 p.m.—9 p.m. local
time, Fort Lewis College, Center of

Southwest Studies Lyceum Room, 1000
Rim Drive, Durango, Colorado, 81301,
(970) 247-7456.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Anita Lee, EPA Region IX, (415) 972—
3958, r9air_fcppbart@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we”, “us”,
and “our” refer to EPA.

EPA is providing 30 days advance
notice of our scheduled hearings and
opening a comment period on this
supplemental proposed rule that
extends from the publication date of this
document until May 2, 2011, which is
30 days after our last scheduled hearing,
resulting in more than 60 days to
comment on this supplemental
proposed rule. On December 8, 2010,
EPA extended the comment period for
our October 19, 2010 BART proposal
until March 18, 2011. EPA is accepting
comment on both proposals
concurrently. Accordingly, in this
action, EPA is also extending the public
comment period on the October 19,
2010 BART proposal until May 2, 2011.

EPA will not respond to comments
during the public hearing. When we
publish our final action, we will provide
written responses to all oral and written
comments received on our October 19,
2010 proposal and on this supplemental
proposed rule. To provide opportunities
for questions and discussion, EPA will
hold open houses prior to, or
concurrently with, the public hearings.
During these open houses, EPA staff
will be available to informally answer
questions on our proposed action and
this supplemental proposed rule. Any
comments made to EPA staff during the
open houses must still be provided
formally in writing or orally during a
public hearing in order to be considered
in the record.

Oral testimony may be limited to 5
minutes for each commenter to address
the proposal or this supplemental
proposed rule. We will not be providing
equipment for commenters to show
overhead slides or make computerized
slide presentations. Any person may

provide written or oral comments, in
English or Diné, and data pertaining to
our proposal at the Public Hearing.
English-Diné translation services will be
provided at both the Open Houses and
the Public Hearings in Shiprock,
Fruitland, and Farmington. English-
Dine translation services will not be
provided at the Durango Open House
and Public Hearing unless it is
requested by March 14, 2011. If you
require a reasonable accommodation, by
March 14, 2011, please contact Anita
Lee using one of the methods provided
in the ADDRESSES section of this
supplemental proposed rule. Verbatim
transcripts, in English, of the hearings
and written statements will be included
in the rulemaking docket.

The public hearings for the three
evening events are scheduled to close at
9 p.m., but may close later, if necessary,
depending on the number of speakers
wishing to participate.

If you are unable to attend the public
hearings but wish to submit written
comments on the proposed rule or this
supplemental proposed rule, you may
submit comments, identified by docket
number EPA-R09-OAR-2010-0683, by
one of the following methods listed in
the ADDRESSES section.
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Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

I. Background and Summary

EPA’s proposed BART determination,
which was published on October 19,
2010, provided a thorough discussion of
the legal and factual background
concerning our proposed BART
rulemaking and FCPP. 75 FR 64221.
APS is the sole owner of Units 1-3, a
partial owner of Units 4 and 5, and the
operator of FCPP. APS provided an
initial response to EPA’s BART proposal
during a meeting on November 9, 2010
and by letter dated November 24, 2010.
The initial response indicated that APS
had reached an agreement on November
8, 2010, to purchase the ownership
interest in Units 4 and 5 from Southern
California Edison (SCE). APS further
announced that upon final authorization
of purchasing SCE’s interest in Units 4
and 5, APS would begin a process to
shut down Units 1-3 that would be
completed by the beginning of 2014. In
addition, upon final authorization, APS
would commence work in 2014 to
install SCR on Units 4 and 5 with a
schedule for the SCR to be fully
installed and operational on both units
by 2018. APS proposed a NOx
emissions limit of 0.11 Ib/MMMBtu, to
be achieved by the end of 2018. APS
justified requesting its schedule of 2014
to shut down Units 1-3 and 2018 to

install SCR on Units 4 and 5 based on
its need to secure several Federal, State,
and Tribal authorizations to execute this
alternative emissions control strategy.

According to APS’ calculations, under
their alternative strategy, FCPP would,
beginning in 2019, emit 2,650 tons per
year (tpy) less NOx pollution than under
EPA’s October 19, 2010 BART proposal.
APS also provided a summary of the
significant annual and cumulative
(through 2037) reductions of NOx,
sulfur dioxide (SO), particulate matter
(PM), mercury (Hg), water use, and
carbon dioxide (CO,) that would result
from shutting down Units 1-3 and
operating SCR on Units 4 and 5. EPA’s
October 19, 2010 BART proposal did
not require reductions of SO,, Hg, or
CO, emissions or reductions in water
use.

APS states that revenue associated
with operating FCPP comprises roughly
35% of the Navajo Nation’s general
fund. FCPP and the mine supplying the
coal provide about 1,000 jobs, the
majority of which are filled by Native
American employees. FCPP and the
mine also pay significant taxes and
generate other revenue for the area.

EPA requested APS to submit the
emissions calculations and modeling
files supporting the conclusions APS set
forth in its letter of November 24, 2010.
APS submitted those emissions
calculations and modeling files to EPA
on November 29, 2010 and December 3,
2010. The emission calculation
spreadsheet is available in our
electronic docket (EPA-R09-OAR—
2010-0683, document number 0080.1—
identified as an xIsx file), and the

TABLE 1—SUMMARY OF UNITS 1-5

modeling files are available upon
request.

EPA has conducted its own technical
analysis of the alternative proposal APS
put forward on November 24, 2010. Our
analysis, as described in this
supplemental proposed rule, finds that
an alternative emission control strategy
to shut down Units 1-3 by 2014 and
operate SCR on Units 4 and 5 by July
31, 2018 to achieve a more stringent but
still feasible NOx emission limit of
0.098 Ib/MMBtu will result in greater
visibility improvement than both EPA’s
October 19, 2010 BART proposal and
November 24, 2010 APS’ alternative
proposal.® Our analysis differs in some
respects from APS regarding the
emissions benefit and visibility
improvement from APS’ proposal.
However, when viewing the combined
short term and long term effect of the
alternative emission control strategy,
EPA is proposing to find that shutting
down Units 1-3 in 2014 and operating
SCR on Units 4 and 5 by July 31, 2018
will result in greater visibility
improvement at the surrounding Class I
areas.

FCPP is comprised of five coal-fired
units of different sizes and ownership.
Ownership of Units 4 and 5, the two
largest units at FCPP at 750 MW each,
is currently shared between six
entities—SCE, APS, Public Service
Company of New Mexico (PNM), Salt
River Project (SRP), El Paso Electric
Company (EPEC), and Tucson Electric
Power (TEP). Table 1 provides a brief
summary of characteristics of the five
units.

Unit 1 Unit 2 Unit 3 Unit 4 Unit 5

Year Operation Began .........cccoccevirieiinicniicceeecc e 1963 1963 1964 1969 1970
Capacity (MW) ..o 170 170 220 750 750
Heat Input Rate (MMBLU/NI) ....cooiiiiiiiiis 1,863 1,863 2,400 7,411 7,411
NOx Baseline emission rate (Ib/MMBtU) ........cccooeeverieeinenne 0.78 0.64 0.59 0.49 0.49
PM Baseline emission rate (Ib/MMBtU) .........ccccoocivrieennenne 0.025 0.029 0.029 0.014 0.010
OWNEISHID .t APS—100% SCE—48%, APS—15%, PNM—

13%, SRP—10%, EPEC—

7%, TEP—7%.

Table 2 provides a summary of the
annual and cumulative emissions and
water use reductions that will result
from APS’ proposal. Table 2 shows the

1EPA’s revisions to APS’ proposal is referred to
throughout this notice as “the alternative emission
control strategy”.

emission reductions as stated by APS in
its submittal, however, for the
cumulative NOx emissions reduced,
EPA believes with the correction of an

evident calculation error on the part of
APS this value should be 388,416 tons
(16,184 tons per year x 24 years), not
104,958.
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TABLE 2—EMISSION REDUCTIONS ACHIEVED BY CLOSING UNITS 1-3, REPRODUCED FROM APS’ NOVEMBER 24, 2010

SUBMITTAL 2
Annual Cumulative
NOK (FONS) vreeereeee ettt e e e s e e s s ees e s e s s aes e s s e s s eeaesensenses et essenses s e s s enses s eensasanssnsensss s eassenasseneansemansensensssaneas 16,184 104,958
LT P 1o 4 SRS 2,852 68,448
PIM (HONS) o-eeveeeeeeecteeteees et e e et esaeseetseeesessseeseesseesstessensesassessenseessesseesssensenses s s ensens e s st ensenae s s s ensenantensenseeantenaenseenen 678 16,272
L (o T (e To U g To L) PSPPSR 361 8,664
WaLEr USE (ACTE-TEEL) ...ttt b e e st e s e e b e e s a e e sbe e sneeeaee e 6,000 144,000
(1@ 3 (011110 g T o =) SR 5.2 125

II. Legal Background for Proposing To
Approve APS’ Alternative Emission
Control Strategy as Achieving Better
Progress Towards the National
Visibility Goal

Section 169A(b)(2) of the Clean Air
Act requires a complete implementation
plan for visibility improvement to
contain such emissions limits,
schedules of compliance, and other
measures that may be necessary to make
reasonable progress towards the
national visibility goal. The
implementation plan provisions must
include, as appropriate, BART under
CAA section 169A(b)(2)(A) and a long
term strategy under CAA section
169A(b)(2)(B).

In 1991, EPA considered a factual
situation similar to the circumstances at
hand. EPA had published a proposed
rule requiring the owners and operators
of Navajo Generating Station (NGS) to
install emissions controls to reduce SO
emissions because those emissions from
NGS were shown to impair visibility in
the Grand Canyon National Park. 55 FR
5173 (Feb. 8, 1991). The proposed
rulemaking included an SO, emission
limit, based on analysis of several
different levels of SO, reduction, as
BART pursuant to authority in CAA
Section 169A(b)(2)(A). 56 FR 5178.
Before EPA finalized the rule, the owner
and operator of NGS, along with several
environmental groups, submitted an
alternative plan to EPA. The alternative
plan would provide greater emissions
reductions of SO, at a lower cost than
EPA’s proposed rule. EPA published a
Supplemental Notice seeking comments
on the alternative plan. 56 FR 38399
(Aug. 13, 1991).

In the NGS Supplemental Notice, EPA
examined its legal authority under
Section 169A(b)(2). Id. Appendix B.
EPA noted that in crafting the visibility
reasonable progress requirements,

Congress did not explicitly address, and
apparently did not even consider, whether

2 Annual emissions are based on APS’ current
emissions reported to EPA. Cumulative emissions
are based on APS’s proposal from 2014 to 2037
prior to end of new lease (24 year period).

there could be greater visibility improvement
at a lower cost in furtherance of the national
goal through an implementation plan
provision that relied more generally on
subsection (b)(2), rather than on specific
provisions of subparagraph (A) and/or
subparagraph (B). Where Congress has not
directly spoken to the precise question at
issue, EPA may make a reasonable
construction of the statute that is appropriate
in the context of the particular program at
issue. Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S.
837, 842—45 (1984).

Id. at 38403. EPA evaluated the
alternative plan and agreed that it
would provide greater visibility
improvement at lower cost than EPA’s
proposed BART rulemaking. EPA’s
Supplemental Notice stated:

Based on the staff conclusions regarding
the factual circumstances of this case, EPA
could reasonably find that the present
alternative, with its higher expected visibility
improvement and lower expected costs (in
comparison to the February 1991 proposed
rule), best fulfills the overarching statutory
requirement in section 169A(b)(2)(which
incorporates the more specific provisions of
subparagraphs (A) and (B)) that
implementation plan revisions adopted
under subparagraphs 169A make “reasonable
progress” toward the national visibility goal.

Id.

EPA finalized the proposed rule for
NGS in October 1991. 56 FR 50172 (Oct.
3, 1991). In the final rule, EPA adopted
the rationale from the August 1991
Supplemental Notice that EPA had legal
authority under section 169A(b)(2) to
finalize an alternative to BART provided
it made greater reasonable progress
towards the national visibility goal. Id.
at 50177.

The Central Arizona Project (CAP)
petitioned the Ninth Circuit Court of
Appeals to review EPA’s final rule. The
Ninth Circuit issued an opinion on
March 25, 1993, upholding EPA’s legal
authority to finalize an alternative to
BART as making reasonable progress
where that alternative resulted in greater
visibility improvement at a lower cost.
Central Arizona Water Conservation
District v. United States Environmental
Protection Agency, 990 F.2d 1531 (9th
Cir. Mar. 25, 1993). The Court noted that
“[ulnder the unique circumstances of

this case, however, EPA chose not to
adopt the emission control limits
indicated by BART analysis, but instead
to adopt an emission limitations
standard that would produce greater
visibility improvement at a lower cost.”
Id. at 1543. The Court then held:

Since the Act itself is ambiguous on the
specific issue, we apply the Supreme Court’s
deferential standard from Chevron and hold
that the agency’s reliance on the “reasonable
progress” provisions is a “permissible
construction of the statute,” 467 U.S. at 843,
104 S.Ct. at 2782, since “reasonable progress”
is the overarching requirement that
implementation plan revisions under 42
U.S.C. 7491(b)(2) must address.

Id.

EPA revised its regulations
implementing sections 169A and 169B
of the CAA in several iterations
beginning in 1999. Among other things,
the 1999 Regional Haze Rule codified
the gap-filling approach EPA used in the
1991 NGS rulemaking. 64 FR 35714,
35739 (July 1, 1999). The Regional Haze
Rule requires a State or Tribe to submit
an implementation plan containing
either emission limitations representing
BART, 40 CFR 308(e)(1), or other
alternative measures that will achieve
greater reasonable progress than would
have resulted from BART, 40 CFR
308(e)(2). EPA anticipated at the time
that “the most likely alternative
measures adopted * * * will be an
emissions trading program,” 64 FR at
35743, but did not limit the States or
Tribes to such an approach. The
requirements for alternative programs
designed to achieve better than BART
are established at 40 CFR 51.308(e)(2).

The EPA modified the regulations
addressing alternatives to source-
specific BART requirements in 2005 and
again in 2006. In 2005, EPA established
specific criteria for determining whether
a trading program or other alternative
measures provides for greater reasonable
progress. 70 FR 39104 (July 6, 2005). To
assess whether an alternative meets this
core requirement, States and Tribes
must first consider the distribution of
emissions that would result from BART
as compared to the alternative. The
regulations provide that
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[i]f the distribution of emissions is not
substantially different than under BART, and
the alternative measure results in greater
emissions reductions, then the alternative
measures may be deemed to achieve greater
reasonable progress.

40 CFR 51.308(e)(3). Where the
alternative would result in a different
distribution of emissions, the
regulations require dispersion modeling
to determine differences in visibility
between BART and the trading program
and establish a test against which to
measure the results of the modeling. Id.

In 2006, EPA again revised the
Regional Haze Rule, focusing on
regulatory issues associated with the use
of an emissions trading program as an
alternative to BART. In this rulemaking,
EPA allowed for a less prescriptive
approach to determining whether an
alternative program provides for greater
reasonable progress based on the clear
weight of evidence. 40 CFR
51.308(e)(2)(i)(E).71 FR 60612 (Oct. 13,
2006).

To meet the requirement of the
Regional Haze Rule that all necessary
emission reductions take place during
the period of the first long-term strategy
for regional haze, if APS elects to
implement this alternative emission
control strategy, EPA is proposing to
require Units 4 and 5 to comply with
the 0.098 Ib/MMBtu NOx emission limit
by July 31, 2018, five months earlier
than APS’ proposed schedule for
complete SCR installation and
operation.

In today’s supplemental proposed
rule, EPA is proposing to find, based on
the weight of evidence, that a final rule
requiring APS to shut down Units 1-3
by 2014 and install and operate SCR on
Units 4 and 5 by July 31, 2018 will
result in greater reasonable progress
towards the national visibility goal
under section 169A(b)(2) than EPA’s
October 19, 2010 BART proposal.
Therefore, EPA is proposing to add
regulatory language to the proposed
BART rule for FCPP that allows APS the
option to implement its alternative
emissions control strategy in lieu of
EPA’s BART determination.

III. EPA’s Technical Analysis of Better
Reasonable Progress Towards National
Visibility Goal

Units 1-3 comprise approximately
27% of the electricity-generating
capacity at FCPP; however, Units 1-3
contribute disproportionately to facility-
wide emissions of NOx (36%), PM
(43%), and Hg (61%). The alternative
emissions control strategy of shutting
down Units 1-3 will consequently
result in substantial emissions
reductions at FCPP of all pollutants

emitted by those units, particularly
NOx, PM, and Hg. See Table 2.

As discussed below, this
supplemental proposed rule proposes to
require Units 4 and 5, by July 31, 2018,
to meet a lower NOx emission limit than
APS’ proposal, five months earlier than
proposed by APS. In this supplemental
proposed rule, EPA is proposing to
approve this EPA revision of APS’
proposal as an alternative to BART
because it demonstrates better
reasonable progress towards the
national visibility goal. Our evaluation
shows that the alternative emissions
control strategy will provide greater
visibility improvement at all 16 Class I
areas than EPA’s BART proposal. See 40
CFR 51.308(e). We discuss our proposed
NOx emissions limit for Units 4 and 5
first because our subsequent analysis of
the emissions reductions and visibility
improvements rely in part on that limit.
We will also briefly evaluate associated
non-visibility environmental benefits
from the alternative emission control
strategy. Finally, we propose to retain
and revise our October 19, 2010 BART
proposal, with a revision described
below regarding phase-in of new
controls, as a contingent rule if APS
does not implement its alternative
emissions control strategy.

By letter dated January 25, 2011, the
National Parks Conservation
Association, Black Mesa Water
Coalition, Dine Care, Center for
Biological Diversity, Heal Utah, Grand
Canyon Trust, Natural Resources
Defense Council, San Juan Citizens
Alliance, Sevier Citizens for Clean Air &
Water, Sierra Club and WildEarth
Guardians submitted comments on
EPA’s BART proposal and the proposal
APS outlined in its November 24, 2010
letter to EPA. The letter from the
consortium of environmental groups
requested EPA to require lower
emission limits for several pollutants
emitted by FCPP. EPA considers the
January 25, 2011 letter a comment,
which we have posted to our docket and
will provide a response to in our final
rulemaking.

A. Estimated NOx Emissions Reductions

1. Proposed NOx Emission Limit To
Apply on Units 4 and 5 With
Installation of SCR by July 31, 2018

EPA’s October 19, 2010 BART
proposal provided for a facility-wide
heat input-weighted emission limit for
FCPP’s Units 1-5 of 0.11 lb/MMBtu on
a 30-day rolling average basis.? EPA
determined that FCPP could achieve

3The BART guidelines at 40 CFR part 51
appendix Y, require averaging times for EGUs be
based on a 30-day rolling average.

this limit by reducing NOx emissions
from each of its five units by 80%. The
limit we proposed in our October 19,
2010 BART proposal did not include or
rely on combustion controls, i.e., new
Low-NOx burners (LNB). As described
in more detail in our October 19, 2010
proposal (75 FR 64221), and the
technical support document for the
proposal, the original cell boiler design
of Units 4 and 5 is difficult to retrofit
with modern LNB technology, and even
if combustion controls might result in
some improvement in NOx
performance, the potential operational
problems were not worth the small
incremental reduction in NOx
emissions. EPA proposed to provide a
plant-wide limit to allow flexibility to
FCPP to accommodate anticipated SCR
retrofit challenges associated with the
small fireboxes for Units 1-3.

EPA has evaluated the NOx emission
limit we consider achievable under
APS’ alternative emissions control
strategy. In APS’ calculations for its
November 24, 2010 proposal, APS
assumed that under its proposed
strategy, Units 4 and 5 would meet a
limit of 0.11 1b/MMBtu with installation
and operation of SCR, not an 80%
reduction from the Unit 4 and 5 baseline
of 0.49 Ib/MMBtu. If we apply an 80%
emissions reduction solely to Units 4
and 5, APS should be able to achieve a
NOx limit of 0.098 Ib/MMBtu for each
unit. Our calculations are based on
average baseline emissions from Units 4
and 5 of 0.49 Ib/MMBtu each, reduced
by a conservative estimate of 80%
control of baseline emissions.

In calculating the NOx emission limit
of 0.098 1b/MMBtu, EPA is taking into
account the degradation of the SCR
catalyst over its lifetime resulting in the
need for periodic replacement to
maintain its activity and performance.
Historically, FCPP units are scheduled
for outages only once every three years.
Based on this, EPA anticipates that APS
will change out its catalyst on the
historic outage schedule and the new
catalyst will be installed every three
years. EPA has calculated the 30-day
emission limit (0.098 1Ib/MMbtu) to
reflect the capability of the catalyst to
reduce NOx at the end of this three year
period.

EPA has also determined that
pursuing higher levels of NOx reduction
efficiency (i.e., greater than 80%) from
SCR on Units 4 and 5 is limited by the
formation of sulfuric acid (H,SO,4) from
the SCR catalyst.# Although more layers

4The SCR catalyst can oxidize sulfur dioxide
(SOy) to sulfur trioxide (SOs, which, in the presence
of water vapor, forms sulfuric acid) (H2SO.) aerosol,
which causes visibility impairment.
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of catalyst could be used in the SCR unit
to further enhance NOx removal, the
presence of additional catalyst would
result in higher emissions of sulfuric
acid, which is also a visibility-impairing
pollutant. Minimizing the formation of
primary SO3/H,SO, in the catalyst bed
is most important for visibility
improvement at Mesa Verde National
Park, the closest Class I area to FCPP.
Primary SO3/H>SO4 formed on the SCR
catalyst would be capable of impairing
visibility immediately after release into
the atmosphere, whereas SO, emissions
need time and distance to convert to
sulfuric acid or particulate ammonium
sulfate before these emissions impact
visibility.

Finally, the achievable NOx emission
limit for FCPP is affected by the high
ash content in the coal burned by FCPP.
The ash content is approximately 25%,
which may adversely affect the
capability of SCR to reach the highest
end of the control efficiency range
achieved at other power plants without
the use of additional layers of catalyst
or more frequent catalyst replacement.

For these reasons, EPA is proposing to
require a NOx emission limit in this
supplemental proposed rule of 0.098 1b/
MMBtu. We are proposing to approve
the alternative emission control strategy
requiring Units 1-3 to shut down by
January 1, 2014 and Units 4 and 5 to
meet an 80% NOx reduction, with a
limit of 0.098 1b/MMBtu, by July 31,
2018. This emission limit can be met by
installation of SCR.

EPA is requesting comment on
whether to provide FCPP with
additional flexibility for meeting the
0.098 Ib/MMBtu (30-day rolling average)
limit by setting the limit as a heat-input
weighted limit for Units 4 and 5,5
similar to our BART proposal on
October 19, 2010 which set a plant-wide
heat-input-weighted limit for Units 1-5.
EPA is also requesting comment on
whether our final rule should also set a
lower NOx emission limit that would be
averaged over a longer averaging time to
reflect the capability of the SCR when
the catalyst is fresher at the beginning
of the three-year outage schedule.
Therefore, EPA is requesting comment
on whether an additional, more
stringent (i.e., lower than 0.098 lb/
MMBtu) heat-input-weighted emission
limit, representing greater than 80%
control, and averaged over one or three
years would be appropriate to assure the
optimized operating efficiency for an
SCR-controlled unit where EPA

5 The heat-input-weighted limit would be based
on the heat input generated by each individual unit,
rather than the rated capacity, which is identical for
Units 4 and 5.

anticipates a three-year replacement of
the catalyst.6 A heat-input-weighted
limit averaged over one year could
reflect the capability over the third year
of the catalyst in use in either unit. A
three-year average on an individual unit
would reflect the capability of the
catalyst to reduce NOx over its entire
duration of use. EPA anticipates that the
most stringent numerical limit would be
for a single-unit limit on a 3-year rolling
average. Under either of these
approaches, the emission limit would be
set such that the facility would be
required to inject sufficient ammonia to
maximize the reduction of the NOx no
matter what the age of the catalyst.”

2. Alternative Emissions Control
Strategy Will Result in Greater Visibility
Improvement Than BART

As noted above, EPA’s BART proposal
was for a facility-wide heat input-
weighted NOx emission limit on Units
1-5 of 0.11 Ib/MMBtu on a 30-day
rolling average basis.8 If EPA were to
finalize its BART proposal, the facility-
wide NOx emission limit would apply
5 years after the effective date of the
final rule. To evaluate the alternative
emissions control strategy, EPA is
assuming that the earliest possible
effective date for a final BART rule for
FCPP would be January 1, 2012. This
means that FCPP would be required to
meet the facility-wide 0.11 Ib/MMBtu
NOx emission limit beginning in 2017.
APS calculated this to mean that in
2017 the total that could be emitted
from Units 1-5 under EPA’s BART
proposal would be 9,184 tpy NOx (See
item number 0080.1 in the docket for
this rulemaking: “Emissions calculations
from APS for its Alternative Proposal
11-29-10.xlsx”).

APS is proposing to reduce NOx (and
other pollutants) by shutting down
Units 1-3 by January 1, 2014, three
years earlier than would be achieved by
EPA’s BART proposal. Because of these
shutdowns, APS projected that NOx

6 This more strigent numerical NOx limit with the
longer averaging time could reflect the capability of
the catelyst over a more extended period than a
short term limit that accommodates deterioration of
catalyst activity just before new catalyst is installed.

7 Although ammonia also contributes to visibility
impairment, as discussed in the Technical Support
Document for our October 29, 2010 proposal,
ammonia slip from the SCR is expected to react
with SO3/H»S0, in the flue gas to form particulate
ammonium sulfate or bisulfate, which would be
captured by the downstream air preheaters,
scrubbers, and baghouses.

8For PM, EPA proposed an emission limit of
0.012 Ib/MMBtu to Units 1-3 and 0.015 Ib/MMbtu
on Units 4 and 5. The limit on Units 1-3 would be
achievable by installing and operating new
particulate controls on those units, such as new
electrostatic precipitators or baghouses, and by
proper operation of the existing baghouses on Units
4 and 5.

emissions from FCPP, under its
proposed alternative, during 2014—-2016
would be lower than would be emitted
in those years under EPA’s October 19,
2010 proposal. However, under the
alternative emission control strategy,
emissions in 2017 and 2018 would be
higher than in EPA’s October 19, 2010
proposal, because APS would not
achieve its final NOx reductions until
the beginning of 2019. Under APS’
proposal, beginning in 2019, Units 4
and 5 would meet an emission limit of
0.11 Ib/MMBtu, resulting in total
emissions of 6,498 tpy NOx. Therefore,
APS’ proposal would produce
approximately 30% less NOx emissions
per year than EPA’s BART proposal
beginning in 2019.

In contrast to APS’ proposal to meet
a limit of 0.11 Ib/MMBtu by the end of
2018, EPA is proposing as the
alternative emission control strategy to
require a lower NOx emission limit of
0.098 Ib/MMBtu beginning July 31,
2018. EPA is proposing a compliance
date five months earlier than APS’
proposal in order to meet the
requirement of the Regional Haze Rule
that all necessary emission reductions
for an alternative measure take place
during the period of the first long-term
strategy for regional haze.® 40 CFR
51.308(e)(2)(iii). Under this alternative
control strategy, total annual emissions
of NOx from FCPP at 0.098 Ib/MMBtu
would be 5,798 tpy. EPA’s emissions
calculations are included in the docket
for this proposed rulemaking (see “EPA
comparison of BART and alternative
2—-3-11.xlsx”). If EPA finalizes a rule
requiring APS to implement EPA’s
alternative emissions control strategy
with a NOx emission limit of 0.098 1b/
MMBtu, FCPP would produce
approximately 37% less NOx emissions
per year than under EPA’s BART
proposal.

The alternative emissions control
strategy would realize the 37% greater
NOx emissions reductions two years
later than would potentially result from
EPA’s BART proposal, but within the
period of the first long-term strategy for
regional haze. Our evaluation,
supported by the modeled visibility
improvements discussed in Section C, is
that significantly lower NOx emissions
from FCPP occurring within the period
of the first long term strategy and
continuing on into the future, but
occurring two years later than could
potentially occur through EPA BART
proposal, will achieve better reasonable

9 The Regional Haze Rule requires revisions to
regional haze implementation plans be submitted to
EPA by July 31, 2018 and every ten years thereafter.
This date marks the end of the first long term
strategy period.
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progress towards the Clean Air Act’s
national visibility goal.

The amount by which NOx will be
reduced between 2014 and 2019 is

somewhat less certain because of

differing assumptions used in APS’ and
EPA’s evaluations. APS compared NOx
emissions for each year from 2014 until

2019 under its proposal against EPA’s
October 19, 2010 BART proposal as
reproduced in Table 3.

TABLE 3—APS’ COMPARISON OF NOx EMISSIONS (TONS) BASED ON EPA BART PROPOSAL AND APS ALTERNATIVE
PROPOSAL, REPRODUCED FROM NOVEMBER 24, 2010 SUBMITTAL FROM APS

EPA proposal | APS proposal
45,132 28,948
45,132 28,948
45,132 28,948

9,184 28,948
9,184 28,948
9,184 6,498

The values APS used in Table 3,
however, assume that EPA’s BART
determination would not have required
installation of any NOx emissions
controls until 2017 and that SCR would
become fully operational on all 5 units
simultaneously in 2017. Therefore, APS
interpreted EPA’s BART proposal to
allow NOx emissions of 45,132 tpy to
continue until the beginning of 2017.

EPA’s BART proposal on October 19,
2010, however, included interim
emission limits for the 5 units that

would (if finalized) have applied
following a phased-in schedule for SCR
installation. Historically FCPP has
operated on a 3-year outage cycle for its
boilers.10 Therefore, EPA’s BART
proposal assumed that Units 1-3 would
be retrofit simultaneously in one outage,
Unit 4 would be retrofit in a second
annual outage, and Unit 5 would be
retrofit in the third annual outage.
Table 4 compares our calculations of
the short-term (2014—2019) NOx
emissions and Table 5 compares our

calculations for short-term (2014—2019)
PM emissions, between EPA’s BART
proposal, assuming EPA could finalize
the interim emissions limits to be
effective January 1, 2012,11 and the
alternative emissions control strategy
with a final compliance date for
installation and operation of SCR on
Units 4 and 5 of July 31, 2018.12 (See
“EPA Comparison of BART and
Alternative 2—3—11.xIsx” in the docket
for this rulemaking).

TABLE 4—EPA’s COMPARISON OF NOx EMISSIONS (TONS) BASED ON EPA BART PROPOSAL AND THE ALTERNATIVE

EMISSION CONTROL STRATEGY

EPABART | Allematve | pyyposal with lower
proposal trol strateg emissions
y

45,132 45,132 | Same.

45,132 45,132 | Same.
45,132 28,947 | Alternative.
33,908 28,947 | Alternative.
22,074 28,947 | EPA BART.
9,026 28,947 | EPA BART.
2018 9,026 19,302 | EPA BART.
2019 and beyond 9,026 5,798 | Alternative.

TABLE 5—EPA’s COMPARISON OF PM EMISSIONS (TONS) BASED ON EPA BART PROPOSAL AND THE ALTERNATIVE

EMISSION CONTROL STRATEGY

Alternative :
trol strategy
1,564 1,564 | Same.
1,564 1,564 | Same.
1,564 886 | Alternative.
1,564 886 | Alternative.
1,179 886 | Alternative.
1,179 886 | Alternative.
1,179 886 | Alternative.
1,179 886 | Alternative.

10FCPP is a baseload power plant that operates
its boilers year-round at full capacity except during
outages. Power plants typically schedule periodic
major and minor outages to allow for routine
maintenance of its boiler units. To accomodate its
five boiler units, EPA understands that the boilers
at FCPP are on a three-year major outage cycle, with

Units 4, 5, and 1-3 alternating major outages every

3 years.

11 The interim limits that EPA included in the
proposed BART rule included a larger margin of
compliance with the interim limits to provide APS
the flexibility to develop strategies for meeting the
plant-wide limit of 0.11 Ib/MMBtu by 2017 in ways

other than achieving 80% reduction equally on all
units.

12 The annual emissions in both Tables 2 and 4
are likely overestimated because they do not
account for zero emissions from an individual unit
(or set of units) when it is not operating during its
scheduled outage.
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Therefore, if finalized as proposed
and effective on January 1, 2012, we
estimate that EPA’s BART proposal
would result in lower NOx emissions
from 2016-2018, an additional year
(2016) compared to APS’ calculations
that do not account for interim limits. In
2014 and 2015, and beginning in 2019
into the future, the alternative emissions
control strategy would result in lower
NOx emissions than EPA’s BART
proposal. For PM, starting in 2014, the
alternative emission control strategy
would always result in lower emissions
of PM compared to EPA’s BART
proposal because of the closure of Units
1-3 in 2014.

In today’s supplemental proposed
rule, EPA acknowledges that the interim
emission limits proposed on October 19,
2010, were based on APS’ historic
outage schedule and were required to

ensure that the installation of new
controls occurred as expeditiously as
practicable. APS may have challenged
those proposed interim emission limits
and requested EPA to finalize a BART
rule that allowed installation of SCR on
all units simultaneously 5 years after the
effective date of the final rule (i.e., in
2017). Thus, if EPA’s re-evaluation of
the interim limits resulted in a
determination that the interim limits
were not practicable, the interim
emission reductions we estimated over
2015-2016, might not have been
realized if the final rule was issued
without interim limits. In our October
19, 2010 proposal, EPA also failed to
include proposed regulatory language
regarding the phased-in SCR
installation, a gap which we address in
Section D of this supplemental
proposed rule.

B. Benefits in Addition to NOx
Emissions Reductions

On November 29, 2010, APS provided
to EPA the spreadsheet on which its
emission estimates were based. This
spreadsheet is included in the docket
for the proposed rulemaking (See the
spreadsheet posted to the docket for this
rulemaking: EPA-R09-OAR-2010—
0683.0080.1, “Emissions calculations
from APS for its Alternative Proposal
11-29-10.xlsx”). Baseline emissions
reported by APS (labeled “status quo” in
the spreadsheet) of NOx, SO,, PM, Hg,
and CO,, are included in Table 6.
Emissions of NOx, SO, and PM are
reported in tons per year (tpy); Hg
emissions are reported in pounds per
year (lb/yr); and CO- emissions are
reported in million tons per year.

TABLE 6—BASELINE EMISSIONS OF NOx (TPY), PM (TPY), SO, (TPY), HG (LB/YEAR), AND CO, (MILLION TPY) REPORTED

BY APS
NOx PM S0, Hg CO,
5,790 186 748 113 1.6
4,751 215 731 109 1.5
5,643 277 1,373 139 2.1
UNIE ettt ettt ettt e e et et ee e ee s e e et e ne e et en et en et ene et eneees 14,474 443 4,298 117 6.0
UNIE D ettt s et s s e s eee s e e s et e s e eeseesaes s ees e s eesneeeeeseeeen et ene e eenaeseseeneeeens 14,474 443 4,611 116 6.0

The alternative emission control
strategy to shut down Units 1-3 by 2014
not only results in 100% control of
NOx, but also 100% control of all other
pollutants emitted by those units,
including SO», PM, Hg and other
hazardous air pollutants, and CO,,
whereas EPA’s proposal to install SCR
on Units 1-5 and new PM controls on
Units 1-3 would only result in 80% and
57% 13 control of NOx and PM,
respectively.

C. Modeling and Demonstrating
Reasonable Progress

The Regional Haze Rule requires that
implementation plans that rely on an
alternative measure to BART
demonstrate that the alternative
achieves greater reasonable progress
than would be achieved through the
installation and operation of BART. 40
CFR 51.308(e)(2). The rule further states

13 The percent reduction in PM emissions was
calculated for Units 1-3 and assumed that imposing
an emission limit on Units 4 and 5 would not
change the measured emission rates from those
units because Units 4 and 5 would continue to be
controlled by the existing baghouses. Thus, the PM
emission reduction is calculated as a MW-weighted
average reduction from Units 1-3, using baseline
emissions that range from 0.025 Ib/MMBtu (Unit 1)
to 0.029 Ib/MMBtu (Units 2 and 3), and the
proposed post-control BART limit of 0.012 1b/
MMBtu on Units 1-3.

that “[i]f the distribution of emissions is
not substantially different than under
BART, and the alternative measure
results in greater emissions reductions,
than the alternative measures may be
deemed to achieve greater reasonable
progress”. 40 CFR 51.308(e)(3). Because
the emissions reductions under EPA’s
October 19, 2010 BART proposal and
the alternative emission control strategy
proposed in this supplemental proposed
rule occur from the same facility, the
distribution of emissions under BART
and the alternative are not substantially
different. Therefore, because the
alternative emission control strategy
results in greater emissions reductions
that our BART proposal, EPA may deem
the alternative emission control strategy
to achieve greater reasonable progress.
Although an explicit modeling
demonstration is not required based on
the provisions of 40 CFR 31.08(e)(3),
APS provided a modeling analysis
demonstrating that its proposed
alternative would result in greater
visibility improvement than EPA’s
October 2010 BART proposal. EPA
evaluated the modeling submitted by
APS and modeled our alternative
emission control strategy in comparison
to our October 2010 proposal. EPA
compared our BART proposal to the
alternative emissions control strategy

based on emissions after full SCR
installation is complete. For EPA’s
BART proposal, SCR would have been
completed on all units in 2017 if the
final BART rule becomes effective in
2012. For the alternative emissions
control strategy, EPA is proposing
emissions reductions from full SCR
installation and operation on Units 4
and 5 be completed by July 31, 2018.
APS provided EPA with the modeling
files generated by AECOM.14 EPA has
evaluated those modeling files for this
supplemental proposed rule. APS’
modeling differs in some minor ways
from the modeling used to support
EPA’s October 19, 2010 BART proposal.
In the Technical Support Document
(TSD) for our October 19, 2010 BART
proposal, EPA provided the emission
rates of various pollutants from each of
the five units used in the CALPUFF
modeling analysis. These modeling
inputs for the SCR control case, in
pounds per hour (Ib/hr) are included in
Table 7 and represent the 24-hour
average actual emission rate from the
highest emitting day of the
meteorological period modeled (2001—
2003), consistent with the guidelines

14 Modeling files from APS and EPA modeling
analyses are available from EPA upon request.
Please see the FOR FURTHER INFORMATION CONTACT
section of this supplemental proposed rule.
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provided in 40 CFR Part 51, Appendix
Y (BART Guidelines). The CALPUFF
inputs require values for SO», sulfate
(SO4), NOx, secondary organic aerosol
(SOA), fine PM, coarse PM, and
elemental carbon (EC).

The modeling inputs used by APS in
its analysis of its proposal are included
in Table 8. APS’ emission inputs for
NOx and PM rely on EPA’s proposed
30-day rolling average emission limits

(as shown in Table 40 of our Technical
Support Document). These inputs
represent 80% control of baseline NOx
emissions: limit for Unit 1 = 0.16 lb/
MMBtu, Unit 2 = 0.13 Ib/MMBtu, Unit
3 =0.12 Ib/MMBtu, and Units 4 and 5
= 0.10 lb/MMBtu each; and PM
emission rates of 0.012 1b/MMBtu from
Units 1-3 and 0.015 lb/MMBtu from
Units 4 and 5. APS used the peak 24-
hour average emissions when modeling

the Baseline Impact, but used the lower
30-day rolling average emission limits
shown in Table 8 to model visibility
benefits from controls rather than the
highest emitting day average shown in
Table 7. Thus, the baseline and SCR
control scenarios from APS’ modeling
are not directly comparable because of
the different averaging times of the
inputs (24-hour versus 30-day average).

TABLE 7—EPA’s CALPUFF MODELING INPUTS USED FOR OUR OCTOBER 19, 2010 BART PROPOSAL WITH SCR ON
UNITS 1-5 AND PM CONTROLS ON UNITS 1-315

Unit 1 Unit 2 Unit 3 Unit 4 Unit 5

522.54 615.12 1042.09 2026.10 2131.85
8.57 8.58 11.06 2.24 2.25
404.03 319.89 394.16 1003.20 901.71
9.40 9.41 12.13 32.00 32.20
17.26 20.39 23.60 100.93 48.02
13.19 15.58 18.03 77.12 36.69
0.66 0.78 0.91 3.88 1.85

TABLE 8—APS’ CALPUFF MODELING INPUTS REPRESENTING EPA’S BART PROPOSAL (UNITS 1-5), COMBINING NOx
AND PM CONTROLS, PROVIDED BY APS TO SUPPORT ITS ALTERNATIVE PROPOSAL (UNITS 4 AND 5 ONLY)

Units 1 and 2 Unit 3 Units 4 and 5
1137.66 1042.09 4157.95

17.15 11.06 4.49

681.62 363.84 1605.10

18.81 12.13 64.20

27.71 17.87 122.89

11.29 7.28 93.90

1.06 0.69 4.72

With respect to other modeling
assumptions, APS used the same
assumptions that supported EPA’s
October 19, 2010 BART proposal. APS
directly used EPA’s modeling inputs for
the 1 ppb IWAQM default) background
ammonia scenario from our proposed
BART determination and modeled
additional scenarios: EPA’s BART
proposal using emission inputs for
Units 1-5 in Table 7, and APS’s

proposed alternative using emission
inputs from Table 7 for only Units 4 and
5 (with no modeling of Units 1-3 to
account for shut down of those units).
EPA reviewed APS’ emission inputs
and modeling files and determined that
when APS modeled EPA’s October 19,
2010 BART proposal, APS relied on
lower NOx and PM emissions than EPA
used in our proposal. NOx emissions
modeled by AECOM were 6-16% lower
than EPA’s modeling values from our

proposal, and PM emissions as modeled
by AECOM were 18-60% lower than
our proposal. APS estimated that EPA’s
BART proposal (using the inputs from
Table 7) would reduce the impact of
FCPP on the 16 Class I areas by an
average of 59%. APS modeling showed
that its alternative emissions control
strategy would reduce the impact of
FCPP on the 16 Class I areas by an
average of 74% (See Table 8).

TABLE 8—MODELING RESULTS—98TH PERCENTILE DELTA DV IMPROVEMENT AND PERCENT CHANGE IN DELTA DECIVIEW
(DVv) 18 IMPACT FROM EPA’S BART PROPOSAL AND APS’ ALTERNATIVE PROPOSAL COMPARED TO BASELINE IM-
PACTS FROM 2001-2003 USING 1 PPB AMMONIA BACKGROUND SCENARIO AS MODELED BY AECOM

Distance to Baseline Improvement from EPA’s Improvement from APS’
FCPP impact proposal proposal
Class | area
Kilometers Delta Delta o Delta o
(km) dv dv ° dv °
Arches National Park .........ccccoooiiiiiiiiiiieicceeees 245 4.1 2.5 58 3.08 75
Bandelier Wilderness Area 216 2.90 1.71 58 212 74
Black Canyon of the Gunnison WA ...........ccccooiiiiniene 217 2.36 1.47 62 1.84 76
Canyonlands NP ... 214 5.24 2.97 54 3.86 72
Capitol Reef NP ......ooiiiii e 283 3.23 1.94 54 2.46 72

15In our October 2010 BART proposal, we
conducted our modeling analyses for NOx and PM
controls separately. In Table 6, the emission inputs

for NOx and SO, from the SCR control case, are

combined with inputs for SOA, PM fine, PM coarse,
and EC, from the PM control case, for better

comparison with APS’s representation of EPA’s
BART proposal. Emission inputs for SO, were
identical for the SCR and PM control scenarios.
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TABLE 8—MODELING RESULTS—98TH PERCENTILE DELTA DV IMPROVEMENT AND PERCENT CHANGE IN DELTA DECIVIEW
(DV) 16 IMPACT FROM EPA’s BART PROPOSAL AND APS’ ALTERNATIVE PROPOSAL COMPARED TO BASELINE IM-
PACTS FROM 2001—-2003 USING 1 PPB AMMONIA BACKGROUND SCENARIO AS MODELED BY AECOM—Continued

Distance to Baseline Improvement from EPA’s Improvement from APS’
FCPP impact proposal proposal
Class | area
Kilometers Delta Delta o Delta o
(km) dv dv ° dv °
Grand Canyon NP ... 345 1.63 0.91 58 1.14 75
Great Sand Dunes NM .........cooiiiiiiiineeeeeeee e 279 1.16 0.69 63 0.84 76
La Garita WA ... 202 1.72 1.08 63 1.3 77
Maroon Bells Snowmass WA .. 294 1.04 0.65 64 0.79 78
Mesa Verde NP ... 62 5.95 2.67 48 3.57 66
PeCos WA ... e 258 2.16 1.19 59 1.55 74
Petrified Forest NP ..... 224 1.40 0.69 58 0.93 74
San Pedro Parks WA .. 160 3.88 2.15 55 2.77 72
West EIK WA ..o 137 1.87 1.24 64 1.45 77
Weminuche WA ... 245 2.76 1.76 61 2.08 75
Wheeler Peak WA ...t 265 1.53 0.88 60 1.12 75
Total Delta dv or Average % Change in Delta dv .... | ... 42.93 245 59% 30.9 74%

EPA re-modeled the visibility impact
of combined SCR and PM controls as
outlined in our October 2010 BART
proposal (but were modeled separately
in our proposal) and the visibility
impact of the alternative emissions
control strategy. EPA’s emission inputs
continued to rely on the peak 24-hour
average value over the meteorological
period for NOx, rather than the 30-day
rolling average emission limits used by
APS. For PM, emission inputs are based

on our proposed BART emission limits.
Our emission inputs are shown in Table
9 and the results of our modeling is
shown in Table 10.

Table 9 differs from EPA’s values in
Table 7 because the combination of PM
and NOx controls into a single modeling
scenario results in lower sulfate
emissions because new PM controls on
Units 1-3 would provide additional
control of the sulfuric acid produced by
the SCR system. In estimating the

reduction of sulfuric acid by the new
PM controls, EPA chose to use the
capture efficiency of a wet ESP (28%) in
lieu of a baghouse (90%) 17 because a
wet ESP is expected to result in a lower
capture rate for sulfuric acid than a
baghouse, thus providing a more
conservative estimate of the visibility
benefits of combined PM and NOx
controls from EPA’s BART proposal.

TABLE 9—EPA’s CALPUFF MODELING INPUTS (LB/HR) '8 REPRESENTING OUR BART PROPOSAL (NOx AND PM
CONTROLS COMBINED UNITS 1-5) AND APS’ ALTERNATIVE PROPOSAL (UNITS 4 AND 5 ONLY WITH NOx CONTROLS)

Units 1 and 2 Unit 3 Units 4 and 5

S0 e e e e —eeee—eeeeitteeea——eeea—eeeaatteeeaateeeeateeaaaareeeaabaeeeateeeaareeaannnen 1137.66 1042.09 4157.95
S0 1ttt et e e e ——eea———e e ——eea——ee e e ———eaa——eeaataeeeaateeeeateeeanaaeeeanaeeeaneeeennreeeannnen 12.51 8.07 4.49
N[O OSSOSO RRROT 723.92 394.16 1904.91
18.81 12.13 64.20

27.70 17.87 122.89

11.29 7.28 93.90

1.06 0.69 4.72

EPA’smodeling analysis shows that
our BART proposal, which combines
new NOx controls to achieve 80%
reduction on Units 1-5 and new PM
controls on Units 1-3, would reduce
FCPP’s visibility impact on the 16 Class

16 The Baseline Delta dv values represent the
visibility impact of FCPP on the given Class I area.
Higher Delta dv Improvement values represent a
smaller anticipated visibility impact of FCPP on the
Class I area after controls are applied, and thus
greater percent improvement.

17 We proposed as BART a PM emission limit of
0.012 1b/MMBtu that could be met by either a wet
ESP or a baghouse. We did not specify which
control technology must be used to meet the
proposed BART limit.

I areas by an average of 57%.1° The
alternative emissions control strategy, to
shut down Units 1-3 and install SCR on
Units 4 and 5, would reduce FCPP’s
visibility impact on the 16 Class I areas
by an average of 72%. Our modeling

18 The emission input calculations for this
Supplemental Notice are provided in the docket as
a spreadsheet titled “FCPP_Supplemental
Emission Inputs 01-04-11.xlsx”.

191n our October 2010 proposal, our separate
modeling analyses of the NOx and PM controls
showed that individually, SCR on Units 1-5 would
reduce the visibility impact of FCPP by an average
of 57% and PM controls on Units 1-3 by less than
1 0/0 .

analysis of the alternative emissions
control strategy shows about 2% lower
visibility improvement compared to
APS’ analysis because we used slightly
different emission inputs than APS.20

20EPA’s inputs for NOx are consistent with the
BART guidelines for modeling anticipated visibility
improvement. Additionally, in modeling the
combined effects of SCR and PM controls on Units
1-3 for the EPA BART scenario, EPA included a
factor of 0.72 in the sulfuric acid calculation (as

S0,) to account for the additional 28% sulfuric acid
control provided by the wet ESP as reported in EPRI
2010. AECOM did not include additional control of
sulfuric acid from the new wet ESP on Units 1-3.
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TABLE 10—MODELING RESULTS—98TH PERCENTILE DELTA DV IMPROVEMENT AND PERCENT CHANGE IN DELTA DECIVIEW
(Dv) 2! IMPACT FROM EPA’'s BART PROPOSAL AND ALTERNATIVE EMISSION CONTROL STRATEGY COMPARED TO

BASELINE IMPACTS FROM 2001—2003 USING 1 PPB AMMONIA BACKGROUND SCENARIO AS MODELED BY EPA

Distance to Baseline Improvement from EPA’s Improvement from alter-
FCPP impact proposal native emission control
Class | area i Dol Dol strategy
ilometers elta elta
(km) v v % Deta %

Arches National Park .........ccccceveiiiiiiiienecieee s 245 4.11 2.41 55 2.99 72
Bandelier Wilderness Area ............... 216 2.90 1.65 56 2.06 72
Black Canyon of the Gunnison WA .. 217 2.36 1.43 60 1.8 75
Canyonlands NP ........cccccccovviiincnen. 214 5.24 2.85 52 3.76 70
Capitol Reef NP ..... 283 3.23 1.88 52 2.4 70
Grand Canyon NP .......cccciiiiiiiiieneceeeeee e 345 1.63 0.88 56 1.12 73
Great Sand Dunes NM ........ccoovieiiiiccie e 279 1.16 0.68 61 0.83 74
La Garita WA .....cccoeiiiiieee. 202 1.72 1.06 61 1.28 75
Maroon Bells Snowmass WA . 294 1.04 0.65 63 0.78 77
Mesa Verde NP ... 62 5.95 2.49 46 3.42 64
Pecos WA ........... 258 2.16 1.18 57 1.52 72
Petrified Forest NP .... 224 1.40 0.66 56 0.92 72
San Pedro Parks WA . 160 3.88 2.04 53 2.75 70
Weminuche WA ......... 137 1.87 1.2 62 1.42 76
West EIk WA .......... 245 2.76 1.74 59 2.04 73
Wheeler Peak WA ......oooiiiiieee et 265 1.53 0.85 58 11 73

Total Delta dv or Average % Change in Delta dv .... | ..ccccovervennne 42.94 23.65 7% 30.19 72%

D. Alternative Emission Control Strategy
Has Lower Cost Than EPA’s Proposed
BART Determination

APS did not provide any information
to EPA on the cost of its proposed
alternative. In our October 19, 2010
BART proposal and TSD, we presented
cost and cost effectiveness information
for SCR on Units 1-5. The cost
effectiveness of SCR ranged from
$2,515-$2,678 per ton of NOx reduced.
The total capital investment and total
annual cost of SCR on Units 1-3
represented approximately 39% of total
facility-wide cost. Therefore, this
alternative emissions control strategy,
which calls for closing Units 1-3 and
installing SCR on Units 4 and 5, should
be approximately 39% less costly than
EPA’s proposed BART determination
requiring SCR retrofits on all five units.

IV. EPA’s Supplemental Proposal

In this proposal, EPA is proposing
that the closure of Units 1-3 by 2014
and installation and operation of SCR
on Units 4 and 5 to meet a NOx
emission limit of 0.098 1b/MMBtu each
by July 31, 2018, represents reasonable
progress towards the national visibility
goal under CAA Section 169A(b)(2)
because it would result in better
visibility improvement at a lower cost
than our October 19, 2010 BART

21 The Delta dv values represent the visibility
impact of FCPP on the given Class I area. Higher
Delta dv Improvement values represent a smaller
anticipated visibility impact of FCPP on the Class
I area after controls are applied, and thus greater
percent improvement.

proposal. EPA is proposing to require
FCPP to meet a NOx emission limit for
Units 4 and 5 of 0.098 Ib/MMBtu each
on the 30-day rolling average by July 31,
2018.

EPA is supplementing our October 19,
2010 BART proposal with regulatory
language that would allow APS to
comply with this alternative emission
control strategy in lieu of complying
with our October 19, 2010 BART
proposal. EPA is continuing to propose
to require APS to meet PM and 10%
opacity limits on Units 4 and 5, as well
as the 20% opacity limits for controlling
dust from coal and ash handling and
storage facilities, included in our
October 19, 2010 proposal. The October
2010 proposal required FCPP to meet
the PM emission limits on Units 4 and
5 180 days after the re-start of the units
following the installation of SCR on
those units. EPA is requesting comment
on whether the PM emission limits and
opacity limits on Units 4 and 5 should
become effective prior to SCR
installation, for both the proposed
BART determination and the alternative
emission control strategy.

In this supplemental proposed rule,
EPA is also including a proposed
schedule for installation of add-on post-
combustion NOx controls for our
October 19, 2010 proposed BART
determination, which was not included
in the 2010 proposal, deleting the
requirement under paragraph (i) to
submit a plan and schedule for
compliance to the Regional
Administrator within 180 days of the

effective date of the rule because it is
redundant and less specific than the
new requirement added as subparagraph
(6) of paragraph (i) that a final plan be
submitted by January 1, 2013, adding a
test substitution allowance for PM
testing on Units 4 and 5 that was
included for Unit 1-3 but inadvertently
excluded for Units 4 and 5 in the
October 2010 proposal, and also
replacing references to “SCR” in the
regulatory language with “add-on post-
combustion NOx controls”.

EPA is proposing to require FCPP to
install and operate add-on post-
combustion NOx controls on at least 560
MW of net generation within 3 years of
the effective date of the final rule, and
on at least 1310 MW of net generation
within 4 years of the effective date of
the final rule. EPA’s proposed
installation schedule requires add-on
post-combustion NOx controls be
installed on a given MW capacity rather
than on specific units, in order to
provide FCPP with the flexibility to
determine the order of retrofits. As
proposed, FCPP would have the option
to begin retrofits on Units 1-3, or on
Unit 4 or 5.

EPA is requesting comment by May 2,
2011 on both our October 19, 2010
BART proposal and this supplemental
proposed rule proposing to allow APS
to implement this alternative emissions
control strategy. We are additionally
requesting comment on adding a NOx
emission limit requiring greater than
80% control over longer averaging times
weighted for heat-input, and the
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appropriate effective date of the PM
limits on Units 4 and 5.

EPA understands that APS must
receive approvals from several Federal
and State agencies (e.g., the Federal
Energy Regulatory Commission, the
Arizona Corporation Commission, and
the California Public Utilities
Commission), and lease renewals from
the Navajo Nation, which are expected
to occur by the end of 2012, in order to
implement this alternative emission
control strategy. If this Supplemental
rulemaking is finalized as proposed,
APS will be required either to comply
with this alternative emissions control
strategy or the requirements of EPA’s
October 19, 2010 BART proposal as
modified by this supplemental proposed
rule regarding phase-in of controls.
FCPP will be required to provide
notification to EPA of its intended
strategy for reducing NOx by June 1,
2012 and its final decision by January 1,
2013.

V. Administrative Requirements

A. Executive Order 12866: Regulatory
Planning and Review

This proposed action is not a
“significant regulatory action” under the
terms of Executive Order (EO) 12866 (58
FR 51735, October 4, 1993) because it is
supplementing a proposed rule that
applies to only one facility and is not a
rule of general applicability. This
supplemental proposed rule, therefore,
is not subject to review under EO 12866.
This action proposes a source-specific
FIP for the Four Corners Power Plant on
the Navajo Nation.

B. Paperwork Reduction Act

This proposed action does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
Under the Paperwork Reduction Act, a
“collection of information” is defined as
a requirement for “answers to * * *
identical reporting or recordkeeping
requirements imposed on ten or more
persons * * *.” 44 U.S.C. 3502(3)(A).
Because the proposed FIP applies to a
single facility, Four Corners Power
Plant, the Paperwork Reduction Act
does not apply. See 5 CFR 1320(c).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing

and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s supplemental proposed rule
on small entities, small entity is defined
as: (1) A small business as defined by
the Small Business Administration’s
(SBA) regulations at 13 CFR 121.201;
(2) a small governmental jurisdiction
that is a government of a city, county,
town, school district or special district
with a population of less than 50,000;
and (3) a small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

After considering the economic
impacts of this supplemental proposed
rule to our proposed action on small
entities, I certify that this supplemental
proposed rule to our proposed action
will not have a significant economic
impact on a substantial number of small
entities. The FIP for Four Corners Power
Plant being addressed today would not
impose any new requirements on small
entities. See Mid-Tex Electric
Cooperative, Inc. v. FERC, 773 F.2d 327
(DC Cir. 1985)

D. Unfunded Mandates Reform Act
(UMRA)

This supplemental proposed rule, if
finalized, will impose an enforceable
duty on the private sector owners of
FCPP. However, this proposed rule does
not contain a Federal mandate that may
result in expenditures of $100 million
(in 1996 dollars) or more for State, local,
and tribal governments, in the aggregate,

or the private sector in any one year.
EPA’s estimate for the total annual cost
to install and operate SCR on all five
units at FCPP and the cost to install and
operate new PM controls on Units 1-3
does not exceed $100 million (in 1996
dollars) in any one year and the
alternative emissions control strategy to
shut down Units 1-3 and install SCR on
Units 4 and 5 is expected to be less
costly than EPA’s proposed BART
determination. Thus, this supplemental
proposed rule is not subject to the
requirements of sections 202 or 205 of
UMRA. This proposed action is also not
subject to the requirements of section
203 of UMRA because it contains no
regulatory requirements that might
significantly or uniquely affect small
governments. This supplemental
proposed rule will not impose direct
compliance costs on the Navajo Nation,
and will not preempt Navajo law. This
supplemental proposed rule will, if
finalized, reduce the emissions of two
pollutants from a single source, the Four
Corners Power Plant.

E. Executive Order 13132: Federalism

Under section 6(b) of Executive Order
13132, EPA may not issue an action that
has federalism implications, that
imposes substantial direct compliance
costs on State or local governments, and
that is not required by statute, unless
the Federal government provides the
funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
action. In addition, under section 6(c) of
Executive Order 13132, EPA may not
issue an action that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
action.

EPA has concluded that this
supplemental proposed rule, if
finalized, may have federalism
implications because it makes calls for
emissions reductions of two pollutants
from a specific source on the Navajo
Nation. However, the supplemental
proposed rule, if finalized, will not
impose substantial direct compliance
costs on the Tribal government, and will
not preempt Tribal law. Thus, the
requirements of sections 6(b) and 6(c) of
the Executive Order do not apply to this
action.

Consistent with EPA policy, EPA
nonetheless consulted with
representatives of Tribal governments
early in the process of developing the
proposed action to permit them to have
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meaningful and timely input into its
development.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, Nov. 9, 2000), requires EPA to
develop “an accountable process to
ensure meaningful and timely input by
Tribal officials in the development of
regulatory policies that have tribal
implications.” Under Executive Order
13175, to the extent practicable and
permitted by law, EPA may not issue a
regulation that has Tribal implications,
that imposes substantial direct
compliance costs on Indian Tribal
governments, and that is not required by
statute, unless the Federal government
provides the funds necessary to pay
direct compliance costs incurred by
Tribal governments, or EPA consults
with Tribal officials early in the process
of developing the proposed regulation
and develops a Tribal summary impact
statement. In addition, to the extent
practicable and permitted by law, EPA
may not issue a regulation that has
Tribal implications and pre-empts
Tribal law unless EPA consults with
Tribal officials early in the process of
developing the proposed regulation and
prepares a tribal summary impact
statement.

EPA has concluded that this
supplemental proposed rule, if
finalized, may have Tribal implications
because it will require emissions
reductions of two pollutants by a major
stationary source located and operating
on the Navajo reservation. However, this
supplemental proposed rule, if
finalized, will neither impose
substantial direct compliance costs on
Tribal governments nor pre-empt Tribal
law because the proposed FIP imposes
obligations only on the owners or
operator of the Four Corners Power
Plant.

EPA has consulted with officials of
the Navajo Nation in the process of
developing our October 19, 2010
proposed FIP. Additionally, EPA
discussed our plans for supplementing
our proposal with our analysis of APS’
alternative emissions control strategy
with Navajo Nation Environmental
Protection Agency. EPA had an in-
person meeting with Tribal
representatives prior to the October 19,
2010 proposal and will continue to
consult with Tribal officials during the
public comment period on the proposed
FIP. In addition, EPA provided Navajo
Nation and other Tribal governments
additional time to submit formal

comments on our Advanced Notice of
Proposed Rulemaking. Several Tribes,
including the Navajo, submitted
comments which EPA considered in
developing this NPR. Therefore, EPA
has allowed the Navajo Nation to
provide meaningful and timely input
into the development of this proposed
rule and will continue to consult with
the Navajo Nation and other affected
Tribes prior to finalizing our BART
determination.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be economically
significant as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This supplemental proposed rule is
not subject to Executive Order 13045
because it requires emissions reductions
of two pollutants from a single
stationary source. Because this
supplemental proposed rule only
applies to a single source and is not a
proposed rule of general applicability, it
is not economically significant as
defined under Executive Order 12866,
and does not have a disproportionate
effect on children. However, to the
extent that the final rule will reduce
emissions of PM and NOx, which
contribute to ozone and PM formation,
the rule will have a beneficial effect on
children’s health be reducing air
pollution that causes or exacerbates
childhood asthma and other respiratory
issues.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement

Act 0f 1995 (NTTAA), Public Law 104—
113, 12 (10) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards (VCS) in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. VCS are
technical standards (e.g., materials
specifications, test methods, sampling
procedures and business practices) that
are developed or adopted by the VCS
bodies. The NTTAA directs EPA to
provide Congress, through annual
reports to OMB, with explanations
when the Agency decides not to use
available and applicable VCS.

Consistent with the NTTAA, the
Agency conducted a search to identify
potentially applicable VCS. For the
measurements listed below, there are a
number of VCS that appear to have
possible use in lieu of the EPA test
methods and performance specifications
(40 CFR part 60, appendices A and B)
noted next to the measurement
requirements. It would not be practical
to specify these standards in the current
proposed rulemaking due to a lack of
sufficient data on equivalency and
validation and because some are still
under development. However, EPA’s
Office of Air Quality Planning and
Standards is in the process of reviewing
all available VCS for incorporation by
reference into the test methods and
performance specifications of 40 CFR
Part 60, Appendices A and B. Any VCS
so incorporated in a specified test
method or performance specification
would then be available for use in
determining the emissions from this
facility. This will be an ongoing process
designed to incorporate suitable VCS as
they become available. EPA is
requesting comment on other
appropriate VCS for measuring opacity
or emissions of PM and NOx.

Particulate Matter Emissions—EPA
Methods 1 Through 5

Opacity—EPA Method 9 and
Performance Specification Test 1 for
Opacity Monitoring

NOx Emissions—Continuous Emissions
Monitors

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994), establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
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as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
supplemental proposed rule, if
finalized, will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it increases the level of
environmental protection for all affected
populations without having any
disproportionately high and adverse
human health or environmental effects
on any population, including any
minority or low-income population.
This proposed rule requires emissions
reductions of two pollutants from a
single stationary source, Four Corners
Power Plant.

List of Subjects in 40 CFR Part 49

Environmental protection,
Administrative practice and procedure,
Air pollution control, Indians,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: February 9, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.

Title 40, chapter I of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 49—[AMENDED]

1. The authority citation for part 49
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Section 49.23 is amended by
adding paragraphs (i) and (j) to read as
follows:

§49.23 Federal Implementation Plan
Provisions for Four Corners Power Plant,
Navajo Nation.

* * * * *

(i) Regional Haze Best Available
Retrofit Technology limits for this plant
are in addition to the requirements of
paragraphs (a) through (h) of this
section. All definitions and testing and
monitoring methods of this section
apply to the limits in paragraph (i) of
this section except as indicated in
paragraphs (i)(1) through (4) of this
section. The interim NOx emission
limits for each unit shall be effective
180 days after re-start of the unit after
installation of add-on post-combustion
NOx controls for that unit and until the
plant-wide limit goes into effect. The
plant-wide NOx limit shall be effective
no later than 5 years after the effective
date of this paragraph. The owner or

operator may elect to meet the plant-
wide limit early to remove the
individual unit limits. Particulate limits
for Units 1, 2, and 3 shall be effective
180 days after re-start of the units after
installation of the PM controls but no
later than 5 years after the effective date
of this paragraph (i). Particulate limits
for Units 4 and 5 shall be effective 180
days after re-start of the units after
installation of the add-on post-
combustion NOx controls.

(1) Particulate Matter for units 1, 2,
and 3 shall be limited to 0.012 1b/
MMBtu for each unit as measured by the
average of three test runs with each run
collecting a minimum of 60 dscf of
sample gas and with aduration of at
least 120 minutes. Sampling shall be
performed according to 40 CFR Part 60
Appendices A—1 through A-3, Methods
1 through 4, and Method 5 or Method
5e. The averaging time for any other
demonstration of the particulate matter
compliance or exceedence shall be
based on a six hour average. Particulate
testing shall be performed annually as
required by paragraph (e)(3) of this
section. This test with 120 minute test
runs may be substituted and used to
demonstrate compliance with the
particulate limits in paragraph (d)(2) of
this section.

(2) Particulate Matter from units 4 and
5 shall be limited to 0.015 lb/MMbtu for
each unit as measured by the average of
three test runs with each run collecting
a minimum of 60 dscf of sample gas and
with a duration of at least 120 minutes.
Sampling shall be performed according
to 40 CFR Part 60 Appendices A—1
through A-3, Methods 1 through 4 and
Method 5 or Method 5e. The averaging
time for any other demonstration of the
particulate matter compliance or
exceedence shall be based on a six hour
average. Particulate testing shall be
performed annually as required by
paragraph (e)(3) of this section. This test
with 120 minute test runs may be
substituted and used to demonstrate
compliance wit