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Presidential Documents

Title 3—

The President

Executive Order 13566 of February 25, 2011

Blocking Property and Prohibiting Certain Transactions Re-
lated to Libya

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.) (IEEPA), the National Emer-
gencies Act (50 U.S.C. 1601 et seq.) (NEA), and section 301 of title 3,
United States Code,

I, BARACK OBAMA, President of the United States of America, find that
Colonel Muammar Qadhafi, his government, and close associates have taken
extreme measures against the people of Libya, including by using weapons
of war, mercenaries, and wanton violence against unarmed civilians. I further
find that there is a serious risk that Libyan state assets will be misappro-
priated by Qadhafi, members of his government, members of his family,
or his close associates if those assets are not protected. The foregoing cir-
cumstances, the prolonged attacks, and the increased numbers of Libyans
seeking refuge in other countries from the attacks, have caused a deterioration
in the security of Libya and pose a serious risk to its stability, thereby
constituting an unusual and extraordinary threat to the national security
and foreign policy of the United States, and I hereby declare a national
emergency to deal with that threat.

I hereby order:

Section 1. All property and interests in property that are in the United
States, that hereafter come within the United States, or that are or hereafter
come within the possession or control of any United States person, including
any overseas branch, of the following persons are blocked and may not
be transferred, paid, exported, withdrawn, or otherwise dealt in:

(a) the persons listed in the Annex to this order; and

(b) any person determined by the Secretary of the Treasury, in consultation
with the Secretary of State:

(i) to be a senior official of the Government of Libya;
(ii) to be a child of Colonel Muammar Qadhafi;

(iii) to be responsible for or complicit in, or responsible for ordering,
controlling, or otherwise directing, or to have participated in, the commis-
sion of human rights abuses related to political repression in Libya;

(iv) to have materially assisted, sponsored, or provided financial, material,
logistical, or technical support for, or goods or services in support of
the activities described in subsection (b)(iii) of this section or any person
whose property and interests in property are blocked pursuant to this
order;

(v) to be owned or controlled by, or to have acted or purported to act
for or on behalf of, any person whose property and interests in property
are blocked pursuant to this order; or

(vi) to be a spouse or dependent child of any person whose property
and interests in property are blocked pursuant to this order.
Sec. 2. All property and interests in property that are in the United States,
that hereafter come within the United States, or that are or hereafter come
within the possession or control of any United States person, including
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any overseas branch, of the Government of Libya, its agencies, instrumental-
ities, and controlled entities, and the Central Bank of Libya, are blocked
and may not be transferred, paid, exported, withdrawn, or otherwise dealt
in.

Sec. 3. For those persons whose property and interests in property are
blocked pursuant to this order who might have a constitutional presence
in the United States, I find that because of the ability to transfer funds
or other assets instantaneously, prior notice to such persons of measures
to be taken pursuant to this order would render those measures ineffectual.
I therefore determine that for these measures to be effective in addressing
the national emergency declared in this order, there need be no prior notice
of a listing or determination made pursuant to section 1 of this order.

Sec. 4. I hereby determine that, to the extent section 203(b)(2) of IEEPA
(50 U.S.C. 1702(b)(2)) may apply, the making of donations of the type
of articles specified in such section by, to, or for the benefit of any person
whose property and interests in property are blocked pursuant to sections
1 and 2 of this order would seriously impair my ability to deal with the
national emergency declared in this order, and I hereby prohibit such dona-
tions as provided by sections 1 and 2 of this order.

Sec. 5. The prohibitions in sections 1 and 2 of this order include but
are not limited to:

(a) the making of any contribution or provision of funds, goods, or services
by, to, or for the benefit of any person whose property and interests in
property are blocked pursuant to this order; and

(b) the receipt of any contribution or provision of funds, goods, or services
from any such person.

Sec. 6. The prohibitions in sections 1 and 2 of this order apply except
to the extent provided by statutes, or in regulations, orders, directives,
or licenses that may be issued pursuant to this order, and notwithstanding
any contract entered into or any license or permit granted prior to the
effective date of this order.

Sec. 7. (a) Any transaction by a United States person or within the United
States that evades or avoids, has the purpose of evading or avoiding, causes
a violation of, or attempts to violate any of the prohibitions set forth in
this order is prohibited.

(b) Any conspiracy formed to violate any of the prohibitions set forth
in this order is prohibited.

Sec. 8. Nothing in this order shall prohibit transactions for the conduct
of the official business of the Federal Government by employees, grantees,
or contractors thereof.

Sec. 9. For the purposes of this order:
(a) the term “person” means an individual or entity;

(b) the term “entity” means a partnership, association, trust, joint venture,
corporation, group, subgroup, or other organization; and

(c) the term “United States person” means any United States citizen or
national, permanent resident alien, entity organized under the laws of the
United States or any jurisdiction within the United States (including foreign
branches), or any person in the United States.

Sec. 10. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to take such actions, including the promulgation
of rules and regulations, and to employ all powers granted to the President
by IEEPA as may be necessary to carry out the purposes of this order.
The Secretary of the Treasury may redelegate any of these functions to
other officers and agencies of the United States Government consistent with
applicable law. All agencies of the United States Government are hereby
directed to take all appropriate measures within their authority to carry
out the provisions of this order.
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Sec. 11. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to determine that circumstances no longer
warrant the blocking of the property and interests in property of a person
listed in the Annex to this order, and to take necessary action to give
effect to that determination.

Sec. 12. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to submit the recurring and final reports
to the Congress on the national emergency declared in this order, consistent
with section 401(c) of the NEA (50 U.S.C. 1641(c)) and section 204(c) of
IEEPA (50 U.S.C. 1703(c)).

Sec. 13. This order is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

Sec. 14. This order is effective at 8:00 p.m. eastern standard time on February
25, 2011.

THE WHITE HOUSE,
February 25, 2011.
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ANNEX

Individuals
1. Ayesha QADHAFI [Lieutenant General in the Libyan Army, bom circa 1976 or 1977]
2. Khamis QADHAFI [born 1980]
3. Muammar QADHAFI [Head of State of Libya, born 1942]

4. Mutassim QADHAFT [National Security Advisor and Lieutenant Colonel in the
Libyan Army, born circa 1975]

5. Saif Al-Islam QADHAFI [born June 5, 1972]

[FR Doc. 2011-4753
Filed 3-1-11; 8:45 am]
Billing code 4811-33-C



11319

Rules and Regulations

Federal Register
Vol. 76, No. 41

Wednesday, March 2, 2011

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—1392]
RIN No. AD 7100-AD54

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; official staff
commentary.

SUMMARY: The Board is publishing a
final rule to amend Regulation Z, which
implements the Truth in Lending Act
(TILA). The final rule implements
Section 1461 of the recently enacted
Dodd-Frank Wall Street Reform and
Consumer Protection Act. Section 1461
amends TILA to provide a separate,
higher rate threshold for determining
when the Board’s escrow requirement
applies to higher-priced mortgage loans
that exceed the maximum principal
obligation eligible for purchase by
Freddie Mac.

DATES: The final rule is effective on
April 1, 2011, for covered loans for
which an application is received by a
creditor on or after that date.

FOR FURTHER INFORMATION CONTACT:
Jamie Z. Goodson, Attorney, or Paul
Mondor, Senior Attorney, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, Washington, DC 20551,
at (202) 452—-2412 or (202) 452-3667.
For users of Telecommunications
Device for the Deaf (TDD) only, contact
(202) 263-4869.

SUPPLEMENTARY INFORMATION:
I. Background
A. TILA and Regulation Z

Congress enacted the Truth in
Lending Act (TILA) based on findings
that economic stability would be
enhanced and competition among

consumer credit providers would be
strengthened by the informed use of
credit resulting from consumers’
awareness of the cost of credit. One of
the purposes of TILA is to provide
meaningful disclosure of credit terms, to
enable consumers to compare credit
terms available in the marketplace more
readily and avoid the uninformed use of
credit.

TILA’s disclosures differ depending
on whether credit is an open-end
(revolving) plan or a closed-end
(installment) loan. TILA also contains
procedural and substantive protections
for consumers. TILA is implemented by
the Board’s Regulation Z. An Official
Staff Commentary interprets the
requirements of Regulation Z. By
statute, creditors that follow in good
faith Board or official staff
interpretations are insulated from civil
liability, criminal penalties, and
administrative sanction.

In 1994, Congress amended TILA by
enacting the Home Ownership and
Equity Protection Act (HOEPA). The
HOEPA amendments created special
substantive protections for consumers
obtaining mortgage loans with annual
percentage rates (APRs) or total points
and fees exceeding prescribed
thresholds. In addition, TILA Section
129())(2)(A), as added by HOEPA,
authorizes the Board to prohibit acts
and practices the Board finds to be
unfair and deceptive in connection with
mortgage loans. 15 U.S.C. 1639(])(2)(A).

B. The 2008 HOEPA Final Rule

In July of 2008, the Board adopted
final rules pursuant to the Board’s
authority in Section 129()(2)(A). 73 FR
44522, July 30, 2008 (2008 HOEPA Final
Rule). The 2008 HOEPA Final Rule
defined a class of “higher-priced
mortgage loans” and prohibited certain
lending and servicing practices in
connection with such transactions.
Among other things, the Board
prohibited extending a higher-priced
mortgage loan secured by a first lien
unless an escrow account is established
before consummation for payment of
property taxes and premiums for
mortgage-related insurance required by
the creditor. See § 226.35(b)(3).

Under the 2008 HOEPA Final Rule, a
higher-priced mortgage loan is a
consumer credit transaction secured by
the consumer’s principal dwelling with
an APR that exceeds the average prime
offer rate for a comparable transaction,

as of the date the transaction’s interest
rate is set, by 1.5 or more percentage
points for loans secured by a first lien,
or by 3.5 or more percentage points for
loans secured by a subordinate lien. See
§226.35(a)(1).

C. The Dodd-Frank Act

On July 21, 2010, the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (the Dodd-Frank Act)
was signed into law. Section 1461 of
the Dodd-Frank Act creates TILA
Section 129D.2 TILA Section 129D
substantially codifies the requirement in
Regulation Z that escrow accounts for
taxes and insurance be established for
first-lien higher-priced mortgage loans,
adopted by the Board as part of the 2008
HOEPA Final Rule. As discussed above,
the 2008 HOEPA Final Rule imposed
the escrow requirement on first-lien
mortgage transactions having an APR
that exceeds the average prime offer rate
for a comparable transaction by 1.5 or
more percentage points. The Dodd-
Frank Act incorporates this coverage
test in new TILA Section 129D for loans
that do not exceed the maximum
original principal obligation for a
mortgage to be eligible for purchase by
Freddie Mac. TILA Section
129D(b)(3)(A) (to be codified at 15
U.S.C. 1639d(b)(3)(A)).

For loans with an original principal
obligation that exceeds the applicable
Freddie Mac maximum principal
obligation, TILA Section 129D requires
escrow accounts only if the APR
exceeds the applicable average prime
offer rate by 2.5 or more percentage
points. TILA Section 129D(b)(3)(B) (to
be codified at 15 U.S.C. 1639d(b)(3)(B)).
The current maximum principal
obligation for a mortgage loan to be
eligible for purchase in 2011 by Freddie
Mac is $417,000 for a single-family
property that is not located in a
designated “high-cost” area.3 (Higher
limits apply for mortgage loans secured
by a property with two to four
residential units.) Thus, if the original
principal obligation for a mortgage loan
secured by a single-family property in
such an area is $415,000, the
determination of whether the loan is

1Public Law 111-203, 124 Stat. 1376.

2Public Law 111-203, § 1461, 124 Stat. 1376,
2178 (to be codified at 15 U.S.C. 1639D).

3 See Freddie Mac, Bulletin No. 2010-28, 2011
Loan Limits, available at http://
www.freddiemac.com/sell/guide/bulletins/pdf/
bll1028.pdf.


http://www.freddiemac.com/sell/guide/bulletins/pdf/bll1028.pdf
http://www.freddiemac.com/sell/guide/bulletins/pdf/bll1028.pdf
http://www.freddiemac.com/sell/guide/bulletins/pdf/bll1028.pdf
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subject to the escrow requirement in

§ 226.35(b)(3) would be made using an
APR threshold of 1.5 percentage points
over the applicable average prime offer
rate; by contrast, if the original principal
obligation is $420,000, the
determination would be made using a
threshold of 2.5 percentage points over
the applicable average prime offer rate.
Loans that are not eligible for purchase
by Freddie Mac because their original
principal obligation is too large are
widely referred to in the mortgage
market as “jumbo” mortgages. The term
“jumbo” also is used in this final rule to
refer to such loans.

II. The Board’s September 2010 Escrow
Proposal

A. Summary of the September 2010
Escrow Proposal

On September 24, 2010, the Board
published a proposed rule in the
Federal Register to implement TILA
Section 129D(b)(3)(B), as enacted by
Section 1461 of the Dodd-Frank Act. See
75 FR 58505 (September 2010 Escrow
Proposal). Accordingly, the Board
proposed to raise the rate threshold for
coverage by the escrow account
requirement for first-lien, higher-priced
“jumbo” mortgage loans. Specifically,
the Board proposed to require escrows
for “jumbo” loans whose APR exceeds
the average prime offer rate for a
comparable transaction, as of the date
the transaction’s interest rate is set, by
2.5 or more percentage points. The
Board did not propose to implement
other provisions of the Dodd-Frank Act
related to escrow accounts under the
September 2010 Escrow Proposal. The
Board is proposing rules to implement
other escrow-related provisions of the
Dodd-Frank Act in a separate notice
published elsewhere in today’s Federal
Register.

B. Overview of Comments Received

The comment period on the
September 2010 Escrow Proposal closed
on October 25, 2010. The Board
received 15 comment letters in response
to the proposed rule, from creditors,
loan originators, banking trade
associations, and state banking
regulators. No comments were received
from consumers or consumer advocates.
Commenters generally supported the
proposed increase in the coverage
threshold for the escrow requirement,
for “jumbo” loans.

Several commenters, however,
requested that the Board clarify that
only the dollar amount specified in the
sixth sentence of Section 305(a)(2) of the
Federal Home Loan Mortgage
Corporation Act (FHLMCA), 12 U.S.C.

1454(a)(2), should be used in
determining whether or not a loan is a
“jumbo” loan. (Currently, the amount
specified in that sentence as the
maximum principal obligation for a loan
secured by a single-family residence is
$417,000.) In particular, these
commenters stated that the higher
maximum principal obligation set for
“high-cost” areas under Section
305(a)(2) should not be considered in
determining whether a loan is a “jumbo”
loan. For example, if the maximum
principal obligation eligible for
purchase by Freddie Mac in a particular
“high-cost” area were $500,000 for a
single-family residence, these
commenters believe that a loan with a
principal obligation between $417,000
and $500,000 secured by a single-family
residence in that area should be
classified as a “jumbo” loan subject to
the higher rate threshold for
classification as a higher-priced
mortgage loan, even though Freddie
Mac may purchase that loan.

Other commenters recommended
exemptions from the escrow
requirement for higher-priced mortgage
loans. Recommended exemptions
included for: (1) Loans a creditor holds
in portfolio; (2) loans made by
community banks; (3) loans made in
rural areas; and (4) small retail loans
that are first-lien loans because a
consumer has paid off his larger
mortgage. Such exceptions are outside
the scope of this rulemaking. The Board
is publishing elsewhere in today’s
Federal Register a proposed rule that
addresses several of those proposed
exceptions.

III. Summary of the Final Rule

This final rule revises § 226.35(b)(3),
as proposed, to provide a higher APR
threshold for determining whether
“jumbo” mortgage loans secured by a
first lien on a consumer’s principal
dwelling are higher-priced mortgage
loans for which an escrow account must
be established. As revised, the threshold
for coverage of the escrow requirement
for “jumbo” loans is 2.5 percentage
points (rather than 1.5 percentage
points) in excess of the average prime
offer rate for a comparable transaction,
as of the date the transaction’s rate is
set. Raising the APR threshold
applicable to “jumbo” loans eliminates
the mandatory escrow requirement for
loans with an APR above the existing
threshold but below the new threshold.
Creditors may, at their option, elect to
continue to use the 1.5 percentage point
threshold for “jumbo” loans. Section
226.35 and this final rule do not apply
to open-end credit plans subject to
§226.5b or to loans to finance the initial

construction of a dwelling, temporary or
“bridge” loans with a term of 12 months
or less, or reverse mortgages. See
§226.35(a)(3). This final rule is effective
on April 1, 2011 for covered loans for
which an application is received on or
after that date, as discussed in detail
below in Part VI of this SUPPLEMENTARY
INFORMATION.

IV. Legal Authority

The Board amends § 226.35(b)(3)
pursuant to its authority under TILA
Section 105(a) to prescribe regulations
to carry out the purposes of TILA and
to provide for such requirements,
adjustments, and exceptions as
necessary or proper to effectuate the
purposes of, to prevent circumvention
of, and facilitate compliance with TILA,
as discussed in detail below. See 15
U.S.C. 1604(a) (as revised).

V. Section-by-Section Analysis

Section 226.1 Authority, Purpose,
Coverage, Organization, Enforcement
and Liability

1(d) Organization

Section 226.1(d) describes how
Regulation Z is organized. Section
226.1(d)(5) describes Subpart E of
Regulation Z, which this interim final
rule amends by revising § 226.35(a)(1)
and (b)(3)(v). Comment 1(d)(5)-1 is
revised to add a new subpart 1(d)(5)—
1.iii, stating that this final rule is
effective on April 1, 2011, for covered
transactions for which an application is
received on or after April 1, 2011.

Section 226.35 Prohibited Acts or
Practices in Connection With Higher-
Priced Mortgage Loans

35(a) Higher-Priced Mortgage Loans
35(a)(1)

As discussed below, the Board revises
§ 226.35(b)(3) to provide a higher
threshold for determining whether
escrow accounts must be established for
certain closed-end mortgage loans
secured by a first lien on the consumer’s
principal dwelling, pursuant to the
Dodd-Frank Act. As revised, the
threshold for coverage of the escrow
requirement for “jumbo” loans is 2.5
percentage points (rather than the 1.5
percentage points generally applicable
under § 226.35(a)(1)) in excess of the
average prime offer rate for a
comparable transaction, as of the date
the transaction’s rate is set. The Board
is making a conforming amendment to
§226.35(a)(1) to reflect this exception to
the general coverage test for higher-
priced mortgage loans.
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35(b) Rules for Higher-Priced Mortgage
Loans

35(b)(3) Escrows
35(b)(3)(v) “Jumbo” Loans

The Board adds a new
§226.35(b)(3)(v) to implement TILA
Section 129D(b)(3)(B), as enacted by
Section 1461 of the Dodd-Frank Act.
Section 226.35(b)(3)(v) provides a
higher threshold for determining
whether escrow accounts must be
established for certain closed-end
mortgage loans secured by a first lien on
a consumer’s principal dwelling.
Currently, under § 226.35(a)(1), such a
loan is considered a higher-priced
mortgage loan and is subject to the
escrow requirement if its APR exceeds
the average prime offer rate for a
comparable transaction, as of the date
the transaction’s rate is set, by 1.5 or
more percentage points. Pursuant to
TILA Section 129D(b)(3)(B), for a
closed-end, first-lien mortgage loan
whose original principal obligation
exceeds the current maximum principal
obligation for loans eligible for purchase
by Freddie Mac, the applicable rate
threshold is 2.5 percentage points or
more above the average prime offer rate
for a comparable transaction, as of the
date the transaction’s rate is set.

Comment 35(b)(3)(v)—1 clarifies that
adjustments to the maximum principal
obligation that are made by the Federal
Housing Finance Agency (FHFA)
pursuant to FHLMCA Section 305(a)(2)
or by other federal law will apply in
determining whether a mortgage loan is
a “jumbo” loan subject to the higher APR
threshold under § 226.35(b)(3)(v).
Comment 35(b)(3)(v)-2 clarifies that the
higher APR threshold applies solely in
determining if a “jumbo” loan is subject
to the escrow requirement. The
determination of whether “jumbo” first-
lien loans are subject to the other
protections in § 226.35, such as the
ability to repay requirements under
§226.35(b)(1) and the restrictions on
prepayment penalties under
§226.35(b)(2), would continue to be
based on the 1.5 percentage point
threshold.

Adjustments pursuant to FHLMCA
Section 305(a)(2). TILA Section
129D(b)(3)(B) provides that a separate,
higher APR threshold applies to a first-
lien mortgage loan that exceeds the
applicable maximum principal
obligation eligible for purchase by
Freddie Mac, established pursuant to
the sixth sentence of FHLMCA Section
305(a)(2) (the “general maximum
principal obligation”). However, the
sixth sentence of FHLMCA Section
305(a)(2), as revised by the Housing and

Economic Recovery Act of 2008 (HERA),
also provides that its principal
obligation limitations are subject to
other limitations in that paragraph.* See
12 U.S.C. 1454(a)(2). Other limitations
in that paragraph include annual
adjustments based on changes in the
housing price index maintained by
FHFA and adjustments to increase the
maximum principal obligation for loans
secured by property in “high-cost” areas.
See 12 U.S.C. 1454(a)(2). The plain
language of the sixth sentence of
FHLMCA Section 305(a)(2) incorporates
by reference limitations set by other
sentences in Section 305(a)(2). The
Board believes, therefore, that
adjustments made pursuant to Section
305(a)(2) should apply in determining
whether a loan is a “jumbo” loan subject
to the higher APR threshold for
classification as a higher-priced
mortgage loan.

The Board believes this is also
consistent with statutory intent, because
taking into account adjustments to the
maximum principal obligation will
ensure similar treatment of all loans
eligible for purchase by Freddie Mac.
The higher threshold for “jumbo” loans
reflects the higher price typically
associated with loans that are not
eligible for purchase by Freddie Mac (or
by Fannie Mae, which is subject to the
same limit on the maximum principal
obligation). Using the higher APR
threshold for loans that are eligible for
purchase by Freddie Mac after
adjustments to the maximum principal
obligation pursuant to FHLMCA Section
305(a)(2) would not be consistent with
the statutory intent.

Adjustments pursuant to other federal
law. Legislation enacted by Congress in
2009 and 2010 provides for further
adjustments to the maximum principal
obligation eligible for purchase by
Freddie Mac. In light of declines in
home values in certain areas, Congress
provided in that legislation that the
maximum principal obligation eligible
for purchase by Freddie Mac shall be
the greater of: (1) The maximum
principal obligation determined
pursuant to FHLMCA Section 305(a)(2);
and (2) the maximum principal
obligation established for 2008 under
Section 201 of the Economic Stimulus
Act of 2008.5 The Board believes such

4 Section 1124 of HERA revises Section 305(a)(2)
of the FHLMCA. See Public Law 110-289, 122 Stat.
2654, 2692.

5 See Public Law 111-242, § 146, 124 Stat. 2607,
2615 (2010) (providing for adjustments under a
continuing resolution); Public Law 111-88, § 167,
122 Stat. 2904, 2973 (2009) (same); see also Public
Law 110-185, § 201, 122 Stat. 613, 620 (Feb. 13,
2008) (providing for adjustments under the
Economic Stimulus Act).

adjustments also should apply in
determining if a loan is a “jumbo” loan
for purposes of § 226.35(b)(3)(v). The
Board believes such adjustments are
made pursuant to Section 305(a)(2),
because they incorporate FHLMCA
Section 305(a)(2) in the formula used to
determine the maximum principal
obligation eligible for purchase by
Freddie Mac.

Nevertheless, even if the adjustments
made pursuant to this legislation are not
deemed to be made pursuant to Section
305(a)(2), the Board believes it is
appropriate to use its authority under
TILA Section 105(a) to require
consideration of such adjustments. 15
U.S.C. 1604(a). TILA Section 105(a)
authorizes the Board to provide for such
requirements, adjustments, and
exceptions for all or any class of
transactions as in the Board’s judgment
are necessary or proper to effectuate the
purposes of, to prevent circumvention
or evasion of, or to facilitate compliance
with TILA. The Board believes it is
necessary and proper, to effectuate the
purposes of TILA Section 129D(b)(3)(B),
to make adjustments consistent with the
provisions of federal law other than
FHLMCA Section 305(a)(2) to ensure all
loans eligible for purchase by Freddie
Mac are treated similarly for purposes of
the escrow requirements. Further,
considering the additional adjustments
made by other federal laws is consistent
with the language in TILA Section
129D(b)(3)(B), which states that the
determination of whether or not a loan
is a “jumbo” loan subject to a higher
APR threshold shall be based on the
maximum principal obligation “in
effect” for Freddie Mac as of the date the
transaction’s rate is set. The maximum
principal obligation in effect is the
obligation FHFA establishes pursuant to
both FHLMCA Section 305(a)(2) and
other federal law.

The Board also believes those
adjustments are necessary and proper to
facilitate compliance with TILA Section
129D(b)(3)(B). Considering only
adjustments made under FHLMCA
Section 305(a)(2) would require
creditors that sell loans to Freddie Mac
to use one dollar limit to ascertain what
rate threshold to apply in determining
whether a loan is subject to the escrow
requirements and a different limit to
determine whether they may sell loans
to Freddie Mac. The same burden would
apply for creditors that sell loans to
Fannie Mae, which is subject to the
same maximum principal obligation
limits. Considering adjustments under
both FHLMCA Section 305(a)(2) and
other applicable federal law would
facilitate compliance by eliminating that
burden.
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For the reasons discussed above, and
pursuant to its authority under TILA
Section 105(a), the final rule provides
that FHFA’s adjustments to the general
maximum principal obligation stated in
FHLMCA Section 305(a)(2) which are
made pursuant to other applicable
federal law shall be considered in
determining whether a loan is a “jumbo
loan subject to § 226.35(b)(3)(v). See
comment 35(b)(3)(v)-1.

VI. Effective Date of Final Rule

The Board is changing the escrow
requirement’s coverage threshold to
implement the statutory amendment
made by the Dodd-Frank Act, as
discussed above. The amendment
relieves mortgage creditors of
compliance with the escrow
requirement for certain “jumbo” loans.
When relief is granted from Regulation
Z’s escrow requirement, the affected
loans could become subject to any state
or local laws that prohibit mandatory
escrow accounts. As a result, some
creditors might need time to make the
system changes necessary to comply
with state or local laws. Accordingly,
the Board sought comment on the
amount of time necessary for creditors
to implement the change in their
systems and procedures.

Almost all commenters that discussed
the implementation period stated that
the Board should allow creditors to
immediately use the higher APR
threshold for classification of a “jumbo
loan” as a higher-priced mortgage loan.
One banking trade association stated
that creditors easily can adjust their
systems to stop escrowing for such
loans. Most of the commenters that
addressed the effective date stated that
compliance with the higher threshold
should be optional until final rules are
issued to implement other escrow-
related requirements under the Dodd-
Frank Act. Those commenters stated
that creditors would prefer to adjust
their training and systems to implement
all escrow-related statutory and
regulatory requirements at one time.
Some of those commenters stated that,
at a minimum, compliance should be
optional for a period of time; the
recommended periods ranged between
six months and one year. An industry
trade association and a bank stated that
the effective date for the final rule
should be delayed until other escrow-
related requirements are implemented.
The industry trade association
suggested, in the alternative, at least a
six-month delay. The industry trade
association also stated that creditors
should not have to adjust their systems
to comply with state or local laws
prohibiting mandatory escrow accounts

2

and again subsequently to comply with
Board regulations.

The Dodd-Frank Act does not provide
an effective date specifically for rules
implementing TILA Section
129D(b)(3)(B). The Riegle Community
Development and Regulatory
Improvement Act of 1994 requires that
agency regulations that impose
additional reporting, disclosure, and
other requirements on insured
depository institutions take effect on the
first day of a calendar quarter following
publication in final form. 12 U.S.C.
4802(b). Consistent with the Riegle
Community Development Act, this final
rule is effective on April 1, 2011, for
covered loans for which an application
is received by a creditor on or after that
date. See comment 1(d)(5)-1.iii. The
Board believes that this time period will
afford creditors sufficient time to adjust
their systems to eliminate escrow
accounts for covered loans to comply
with any applicable state or local laws
that prohibit requiring an escrow
account or imposing other escrow
requirements.

Under this final rule, creditors can
choose to continue to escrow for
“jumbo” loans with an APR below the
new threshold (subject to applicable
state or local laws). This final rule does
not require termination of any existing
escrow account.

VII. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3506; 5 CFR part 1320 Appendix A.1),
the Board reviewed the final rule under
the authority delegated to the Board by
the Office of Management and Budget
(OMB). The rule contains no collections
of information under the PRA. See 44
U.S. C. 3502(3). Accordingly, there is no
paperwork burden associated with the
rule.

VIIL. Final Regulatory Flexibility
Analysis

In accordance with Section 4 of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 604, the Board is publishing a
final regulatory flexibility analysis for
the amendments to Regulation Z. The
RFA generally requires an agency to
assess the impact a rule is expected to
have on small entities. The RFA
requires an agency either to provide a
final regulatory flexibility analysis with
a final rule or certify that the final rule
will not have a significant economic
impact on a substantial number of small
entities. Under standards the Small
Business Administration (SBA) sets, the
threshold for an entity to be considered
“small” is $175 million or less in assets
for banks and other depository

institutions and $7 million or less in
revenues for non-bank mortgage
lenders.5

A. Statement of the Need for, and
Objectives of, the Final Rule

Congress enacted TILA based on
findings that economic stability would
be enhanced and competition among
consumer credit providers would be
strengthened by the informed use of
credit resulting from consumers’
awareness of the cost of credit. Congress
enacted HOEPA in 1994 as an
amendment to TILA. TILA is
implemented by the Board’s Regulation
Z. HOEPA imposed additional
substantive protections on certain high-
cost mortgage transactions. HOEPA also
charged the Board with prohibiting acts
or practices in connection with
mortgage loans that are unfair,
deceptive, or designed to evade the
purposes of HOEPA, and acts or
practices in connection with refinancing
of mortgage loans that are associated
with abusive lending or are otherwise
not in the interest of borrowers. The
Board adopted the requirement to
establish an escrow account for higher-
priced mortgage loans under 2008
HOEPA Final Rule pursuant to this
mandate.

The Dodd-Frank Act amended TILA
to increase the threshold for coverage of
the escrow requirement, for certain
loans ineligible for purchase by Freddie
Mac because their original principal
obligation is too high (“jumbo” loans), as
discussed above in the SUPPLEMENTARY
INFORMATION. This final rule implements
that change by amending Regulation Z.
These amendments are made in
furtherance of the Board’s responsibility
to prescribe regulations to carry out the
purposes of TILA. The legal basis for the
final rule is in Section 105(a) of TILA.
15 U.S.C. 1604(a).

B. Summary of Significant Issues Raised
by Comments in Response to the Initial
Regulatory Flexibility Analysis

In accordance with Section 3(a) of the
RFA, 5 U.S.C. 603(a), the Board
prepared an initial regulatory flexibility
analysis (IRFA) in connection with the
proposed rule. The IRFA stated that the
Board believed the proposed rule would
not have a significant economic effect
on a substantial number of small
entities. The Board requested comment
on the IRFA and on any costs,
compliance requirements, or changes in
operating procedures arising from the
application of the proposed rule to
small businesses.

613 CFR 121.201.
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No commenter specifically addressed
the Board’s IRFA, but several
commenters stated that compliance with
recent statutory and regulatory changes
to requirements for mortgage lending,
including amendments to TILA and
Regulation Z, is burdensome in the
aggregate. Most commenters that
discussed the effective date stated that
creditors should be able to use the
higher annual percentage rate threshold
immediately, to provide relief in
connection with “jumbo” loans that
would be subject to the higher threshold
for the escrow requirement. Those
commenters generally recommended,
however, that compliance with the final
rule be optional until the Board
implements other escrow-related
requirements under the Dodd-Frank
Act. An industry trade association and
a bank opposed an immediate effective
date for the final rule. Both commenters
that recommended allowing creditors to
use the higher threshold immediately
and commenters that recommended
delaying the effective date of the rule
suggested that, at a minimum, the Board
make compliance optional for a period
of time. Recommended periods ranged
from 6 months to one year.

As discussed above in Part VI of the
SUPPLEMENTARY INFORMATION, the Board
believes that the effective date of April
1, 2011, provides sufficient time for
creditors to adjust their training and
systems to apply the higher APR
threshold for “jumbo” loans. The rule is
effective on that date for loans where
the creditor receives an application on
or after April 1, 2011. Escrow accounts
typically are established when the loan
is consummated some time after the
application is processed and approved.
Further, creditors can choose to
continue to escrow for “jumbo” loans
with an APR below the new threshold,
subject to applicable state or local laws
prohibiting mandatory escrow or
imposing other escrow requirements. If
a creditor elects not to apply the higher
APR threshold to such loans, it is likely
that few or no training or systems
changes will be necessary.

C. Description and Estimate of Small
Entities to Which the Final Rule Applies

The final rule applies to all
institutions and entities that engage in
closed-end lending secured by a
consumer’s principal dwelling. TILA
and Regulation Z have broad
applicability to individuals and
businesses that originate even small
numbers of home-secured loans. See
§226.1(c)(1). Using data from Reports of
Condition and Income (Call Reports) of
depository institutions and certain
subsidiaries of banks and bank holding

companies and data reported under the
Home Mortgage Disclosure Act (HMDA),
the Board can estimate the approximate
number of small entities that would be
subject to the rules. For the majority of
HMDA respondents that are not
depository institutions, however, exact
revenue information is not available.

Based on the best information
available, the Board makes the following
estimate of small entities that are
affected by this final rule: According to
September 2010 Call Report data,
approximately 8,669 small depository
institutions would be subject to the rule.
Approximately 15,627 depository
institutions in the United States filed
Call Report data, approximately 10,993
of which had total domestic assets of
$175 million or less and thus were
considered small entities for purposes of
the RFA. Of the 3,788 banks, 507 thrifts,
6,632 credit unions, and 66 branches of
foreign banks that filed Call Report data
and were considered small entities,
3,667 banks, 479 thrifts, 4,520 credit
unions, and 3 branches of foreign banks,
totaling 8,669 institutions, extended
mortgage credit. For purposes of this
Call Report analysis, thrifts include
savings banks, savings and loan entities,
co-operative banks and industrial banks.
Further, 1,303 non-depository
institutions (independent mortgage
companies, subsidiaries of a depository
institution, or affiliates of a bank
holding company) filed HMDA reports
in 2010 for 2009 lending activities.
Based on the small volume of lending
activity reported by these institutions,
most are likely to be small entities.

D. Reporting, Recordkeeping, and Other
Compliance Requirements

The changes to compliance
requirements that the final rule makes
are described in the SUPPLEMENTARY
INFORMATION. The effect of the revisions
to Regulation Z on small entities is
minimal because the revisions bring
about burden relief; certain mortgage
loans that otherwise would be subject to
the escrow account requirement in
§226.35(b)(3) are relieved of that
requirement. To take advantage of that
relief, some small entities will need to
modify their home-secured credit
origination processes once to implement
the revised coverage test. The precise
costs to small entities of updating their
systems are difficult to predict. These
costs will depend on a number of
unknown factors, including, among
other things, the specifications of the
current systems used by such entities to
originate mortgage loans and test them
for “higher-priced mortgage loan”
coverage.

E. Steps Taken To Minimize the
Economic Impact on Small Entities

The final rule implements a specific
numerical adjustment to an annual
percentage rate (APR) threshold
mandated by Section 1461 the Dodd-
Frank Act for “jumbo” loans, which
limits the Board’s flexibility to establish
alternative APR thresholds. The higher
APR threshold may be used in
connection with a “yumbo” loan, that is,
a loan with an original principal
obligation that exceeds the maximum
principal obligation for loans eligible for
purchase by Freddie Mac. As discussed
above in Part V of the SUPPLEMENTARY
INFORMATION, the Board believes that,
under the Dodd-Frank Act, loans are
“jumbo” loans for purposes of TILA
Section 129D if they are “jumbo” loans
ineligible for purchase by Freddie Mac
because their original principal
obligation is too high. Some
commenters recommended that the
Board construe Section 1461 of the
Dodd-Frank Act narrowly to consider
only the general maximum principal
obligation for loans eligible for purchase
by Freddie Mac, despite the fact that the
maximum principal obligation is higher
in certain high-cost areas.

The Board is not adopting that
suggested alternative. As discussed in
greater detail in Part V of the
SUPPLEMENTARY INFORMATION, the Board
believes that the Dodd-Frank Act
requires consideration of adjustments to
the general maximum principal
obligation made by the Federal Housing
Finance Agency (FHFA) pursuant to
Section 305(a)(2) of the Federal Home
Loan Mortgage Corporation Act
(FHLMCA). Further, the Board believes
that it is necessary to consider
additional adjustments FHFA makes
pursuant to other applicable federal law
to effectuate the purposes of and
facilitate compliance with TILA, as
discussed above.

List of Subjects in 12 CFR Part 226

Advertising, Consumer protection,
Federal Reserve System, Mortgages,
Reporting and recordkeeping
requirements, Truth in lending.

Authority and Issuance

For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 226
is revised to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604,
1637(c)(5), and 1639(]); Pub. L. 111-24 § 2,
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123 Stat. 1734; Pub. L. 111-203, 124 Stat.
1376.

Subpart E—Special Rules for Certain
Home Mortgage Transactions

m 2. Section 226.35 is amended by
revising paragraph (a)(1) and adding
paragraph (b)(3)(v) to read as follows:

§226.35 Prohibited acts or practices in
connection with higher-priced mortgage
loans.

(a) Higher-priced mortgage loans—(1)
For purposes of this section, except as
provided in paragraph (b)(3)(v) of this
section, a higher-priced mortgage loan is
a consumer credit transaction secured
by the consumer’s principal dwelling
with an annual percentage rate that
exceeds the average prime offer rate for
a comparable transaction as of the date
the interest rate is set by 1.5 or more
percentage points for loans secured by
a first lien on a dwelling, or by 3.5 or
more percentage points for loans
secured by a subordinate lien on a
dwelling.

* * * * *

(b) * ok %

(3) * x %

(v) “Jumbo” loans. For purposes of
this § 226.35(b)(3), for a transaction with
a principal obligation at consummation
that exceeds the limit in effect as of the
date the transaction’s interest rate is set
for the maximum principal obligation
eligible for purchase by Freddie Mac,
the coverage threshold set forth in
paragraph (a)(1) of this section for loans
secured by a first lien on a dwelling
shall be 2.5 or more percentage points
greater than the applicable average

prime offer rate.
* * * * *

m 3. In Supplement I to Part 226:

m A. Under Section 226.1—Authority,
Purpose, Coverage, Organization,
Enforcement and Liability, new
paragraph 1(d)(5)-1.iii is added.

m B. Under Section 226.35—Prohibited
Acts or Practices in Connection With
Higher-Priced Mortgage Loans, 35(b)
Rules for higher-priced mortgage loans,
35(b)(3) Escrows, new heading
35(b)(3)(v) “Jumbo” loans and new
paragraphs 1 and 2 are added.

Supplement I to Part 226—Official Staff
Interpretations

* * * * *

Subpart A—General

Section 226.1—Authority, Purpose, Coverage,
Organization, Enforcement and Liability
Paragraph 1(d)(5).

1. Effective dates.

* kK
1.

ii, * * %

iii. The final rule revising escrow
requirements under § 226.35(b)(3) published
on March 2, 2011 applies to certain closed-
end extensions of consumer credit secured by
the consumer’s principal dwelling. See
§226.35(a). Covered transactions for which
an application is received by a creditor on or
after April 1, 2011 are subject to
§226.35(b)(3), as revised.

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 226.35—Prohibited Acts or Practices
in Connection With Higher-Priced Mortgage
Loans

* * * * *

35(b) Rules for higher-priced mortgage
loans.

* * * * *
35(b)(3) Escrows.
* * * * *

35(b)(3)(v) “Jumbo” loans.

1. Special threshold for “jumbo” loans. For
purposes of the escrow requirement in
§ 226.35(b)(3) only, the coverage threshold
stated in § 226.35(a)(1) for first-lien loans (1.5
or more percentage points greater than the
average prime offer rate) does not apply to a
loan with a principal obligation that exceeds
the limit in effect as of the date the loan’s rate
is set for the maximum principal obligation
eligible for purchase by Freddie Mac
(“yumbo” loans). The Federal Housing
Finance Agency (FHFA) establishes and
adjusts the maximum principal obligation
pursuant to 12 U.S.C. 1454(a)(2) and other
provisions of federal law. Adjustments to the
maximum principal obligation made by
FHFA apply in determining whether a
mortgage loan is a “jumbo” loan to which the
separate coverage threshold in
§226.35(b)(3)(v) applies.

2. Escrow requirements only. Under
§226.35(b)(3)(v), for “jumbo” loans, the
annual percentage rate threshold is 2.5 or
more percentage points greater than the
average prime offer rate. This threshold
applies solely in determining whether a
“jumbo” loan is subject to the escrow
requirement of § 226.35(b)(3). The
determination of whether “jumbo” first-lien
loans are subject to the other protections in
§ 226.35, such as the ability to repay
requirements under § 226.35(b)(1) and the
restrictions on prepayment penalties under
§226.35(b)(2), is based on the 1.5 percentage
point threshold stated in § 226.35(a)(1).

* * * * *

By order of the Board of Governors of the
Federal Reserve System, February 23, 2011.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-4384 Filed 3—-1-11; 8:45 am|]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0149; Directorate
Identifier 2011-CE-001-AD; Amendment
39-16616; AD 2011-05-07]

RIN 2120-AA64

Airworthiness Directives; Allied Ag Cat
Productions, Inc. Models G-164, G—
164A, G-164B, G-164B With 73” Wing
Gap, G-164B-15T, G-164B-34T, G-
164B-20T, G-164C, G-164D, and G—
164D With 73” Wing Gap Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. That AD
currently requires repetitively
inspecting the interior and the exterior
of the main tubular spar of the rudder
assembly for corrosion, taking necessary
corrective action if corrosion is found,
and applying corrosion protection. This
AD retains the requirements of the
previous AD and changes the
compliance time for certain products
listed above. This AD was prompted by
our determination that the compliance
time specified for Models G-164, G—
164A, and G—-164B airplanes does not
adequately address the unsafe
condition. We are issuing this AD to
detect and correct corrosion in the
rudder main tubular spar, which could
result in failure of the rudder main spar
tube. This failure could lead to loss of
directional control.

DATES: This AD is effective March 17,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 19, 2008 (73 FR 67372,
November 14, 2008).

We must receive any comments on
this AD by April 18, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
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Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Allied Ag Cat
Productions, Inc., 301 West Walnut
Street, P.O. Box 482, Walnut Ridge,
Arkansas 72479; telephone: (870) 886—
2418. You may review copies of the
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust St., Kansas City, Missouri 64016.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Andrew McAnaul, Aerospace Engineer,
ASW-150 (c/o MIDO-43), 10100
Reunion Place, Suite 650, San Antonio,
Texas 78216; phone: (210) 308—3365;
fax:(210) 308-3370; e-mail:
andrew.mcanaul@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On October 23, 2008, we issued AD
2008-22-21, Amendment 39-15718
(73 FR 67372, November 14, 2008), for
all Allied Ag Cat Productions, Inc.
Models G-164, G-164A, G-164B, G-
164B with 73” wing gap, G-164B-15T,
G-164B-34T, G-164B-20T, G-164C, G-
164D, and G-164D with 73” wing gap
airplanes.

That AD supersedes AD 78-08-09,
Amendment 39-3191 (43 FR 16699,

April 20, 1978), and requires
repetitively inspecting the interior and
the exterior of the main tubular spar of
the rudder assembly for corrosion,
taking necessary corrective action if
corrosion is found, and applying
corrosion protection. That AD resulted
from failure of the rudder main tubular
spar on a Model G164B airplane not
previously affected by AD 78-08-09.

AD 78-08-09 required a one-time
inspection of the interior of the rudder
main tubular spar for corrosion and 300-
hour repetitive inspections of the
exterior of the rudder main tubular spar
for corrosion.

Actions Since AD was Issued

Since we issued AD 2008-22-21, we
determined the compliance time of the
initial inspection for Models G-164, G—
164A, and G—164B airplanes (airplanes
previously affected by AD 78-08-09)
allows the interior of the rudder main
tubular spar to remain unchecked for
corrosion for up to an additional 5 years
beyond the effective date of AD 2008—
22-21. This compliance time does not
adequately address the unsafe
condition.

We are issuing this AD to detect and
correct corrosion in the rudder main
tubular spar, which could result in
failure of the rudder main spar tube.
This failure could lead to loss of
directional control.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires repetitively
inspecting the interior and the exterior
of the main tubular spar of the rudder
assembly for corrosion, taking necessary
corrective action if corrosion is found,
and applying corrosion protection.

ESTIMATED COSTS

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because failure of the rudder main
tubular spar could lead to loss of
directional control. Therefore, we find
that notice and opportunity for prior
public comment are impracticable and
that good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include Docket Number FAA—
2011-0149 and Directorate Identifier
2011-CE-001-AD at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 2,700
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Cost on
Action Labor cost Parts cost C?géggtr u.s.
P operators
Drill access hole and visual inspection [re- | 4 work-hours X $85 per hour = $340 .......... Not applicable ........... $340 $918,000
tained actions from existing AD].

We have no way of determining the
cost of repairs, parts replacement, or the
number of airplanes that may require
repair or parts replacement based on the
result of the proposed inspections.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under

the authority described in subtitle VII,
part A, subpart III, section 44701,
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“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2008—-22-21, Amendment 39-15718 (73
FR 67372, November 14, 2008) and
adding the following new AD:

2011-05-07 Allied Ag Cat Productions,
Inc.: Amendment 39-16616; Docket No.
FAA-2011-0149; Directorate Identifier
2011-CE-001-AD.

Effective Date
(a) This AD is effective March 17, 2011.

Affected ADs

(b) This AD supersedes AD 2008-22—-21,
Amendment 39-15718.

Applicability
(c) This AD applies to the following Allied
Ag Cat Productions, Inc. model airplanes, all

serial numbers, that are certificated in any
category:

MODELS
G164 .o G—164A ..o G—164B ....ccooviiiii G—-164B with 73” wing gap.
G-164B-15T .. G—164B—20T .......cccovviiirccccene G—164B-34T ..o G-164C.
G=164D ... G-164D with 73” wing gap.
Subject determination that the previous compliance failure could lead to loss of directional

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 55, Stabilizers.

Unsafe Condition

(e) This AD was prompted by reports of the
rudder main tubular spar failing and our

times specified for Models G-164, G-164A,
and G-164B airplanes do not adequately
address the unsafe condition. We are issuing
this AD to detect and correct corrosion in the
rudder main tubular spar, which could result
in failure of the rudder main spar tube. This

control.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Actions

Compliance

Procedures

(1) Drill an access hole and do a visual inspec-
tion using a borescope of the lower end inter-
nal cavity of the rudder main spar tube for
corrosion and do a visual inspection of the
exterior of the rudder main spar tube for cor-
rosion.

(2) If corrosion is found during any inspection
required in paragraph (f)(1) of this AD, repair
in accordance with Chapter 4 of FAA Advi-
sory Circular 43.13-1B, Chg 1, dated Sep-
tember 27, 2001, or replace the damaged
part(s).

(3) After each inspection, repair, or replacement
required in this AD, corrosion protect the spar
tube internal cavity by filling with warm, raw
linseed oil, Paralketone, or CRC3 (LPS
Heavy Duty Rust Inhibitor Type 3), or suit-
able equivalent protector for alloy steel, and
allow to drain. Seal access hole with Scotch
caulking compound, a suitable silicone based
sealant, or equivalent.

(4) Verify rigging check of the rudder

Initially inspect within the next 30 days after
March 17, 2011 (the effective date of this
AD), unless already done within the pre-
vious 60 months. Repetitively inspect there-
after at intervals not to exceed 60 months
from the last inspection.

Before further flight after any inspection in
which corrosion is found.

Before further flight after each inspection re-
quired in paragraph (f)(1) of this AD and
after each repair or replacement required in
paragraph (f)(2) of this AD.

Before further flight after each inspection re-
quired in paragraph (f)(1) of this AD and
after each repair or replacement required in
paragraph (f)(2) of this AD.

Following Steps 1 through 3 of Grumman
American Aviation Corporation Ag-Cat
Service Bulletin No. 61, dated June 6,
1977.

As specified in Steps 5 and 6 of Grumman
American Aviation Corporation Ag-Cat
Service Bulletin No. 61, dated June 6,
1977, and following Chapter 4 of FAA Advi-
sory Circular 43.13-1B, Chg 1, dated Sep-
tember 27, 2001, which can be found at
http://rgl.faa.gov/.

As specified in Step 4 of Grumman American
Aviation Corporation Ag-Cat Service Bul-
letin No. 61, dated June 6, 1977.

Following Ag-Cat Maintenance Manual pages
6-14 through 6-16, copyright 1978; or Ag-
Cat G-164D Maintenance Manual pages 6—
24 and 6-29, copyright 1995, as applicable.
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Actions

Compliance

Procedures

(5) Only install a rudder that has been in-
spected as specified in paragraph (f)(1) of
this AD, is found free of corrosion, has had
the corrosion protection applied, and has
been sealed as specified in paragraph (f)(3)
of this AD.

As of 30 days after March 17, 2011 (the ef-
fective date of this AD).

Not applicable.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Fort Worth Airplane
Certification Office, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(h) For more information about this AD,
contact Andrew McAnaul, Aerospace
Engineer, ASW-150 (c/o MIDO—43), 10100
Reunion Place, Suite 650, San Antonio,
Texas 78216; phone: (210) 308-3365; fax:
(210) 308-3370; e-mail:
andrew.mcanaul@faa.gov.

Material Incorporated by Reference

(i) You must use Grumman American
Aviation Corporation Ag-Cat Service Bulletin
No. 61, dated June 6, 1977; Ag-Cat
Maintenance Manual pages 6-14 through
6-16, copyright 1978; and Ag-Cat G-164D
Maintenance Manual pages 6-24 and 6-29,
copyright 1995, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of Grumman American Aviation
Corporation Ag-Cat Service Bulletin No. 61,
dated June 6, 1977; Ag-Cat Maintenance
Manual pages 6—14 through 6-16, copyright
1978; and Ag-Cat G-164D Maintenance
Manual pages 6—24 and 6—29, copyright
1995, on December 19, 2008 (73 FR 67372,
November 14, 2008).

(2) For service information identified in
this AD, contact Allied Ag Cat Productions,
Inc., 301 West Walnut Street, P.O. Box 482,
Walnut Ridge, Arkansas 72479; telephone:
(870) 886—2418.

(3) You may review copies of the service
information at the FAA, Small Airplane
Directorate, 901 Locust St., Kansas City,
Missouri 64016. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/

federal register/code of federal regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on
February 17, 2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-4160 Filed 3—1-11; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release No. 34-63949]

Technical Amendments to Rule 17a-8:
Financial Recordkeeping and
Reporting of Currency and Foreign
Transactions

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; technical
amendments.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is adopting
technical amendments to Rule 17a—8
under the Securities and Exchange Act
of 1934 (“Exchange Act”) to update a
reference within the rule to the
implementing regulations of the
Currency and Foreign Transactions
Reporting Act of 1970, as amended
(commonly referred to as the Bank
Secrecy Act or the “BSA”). The BSA’s
implementing regulations are
promulgated and administered by the
Financial Crimes Enforcement Network
(“FinCEN”), a bureau within the
Department of the Treasury. The
reference to the BSA’s implementing
regulations in Rule 17a—8 is being
updated in response to FinCEN’s
reorganization of those regulations into
a new chapter of the Code of Federal
Regulations (“CFR”).

DATES: Effective Date: March 1, 2011.

FOR FURTHER CONTACT INFORMATION: John
J. Fahey, Office of Chief Counsel,
Division of Trading and Markets,
Securities and Exchange Commission;
(202) 551-5550; 100 F Street, NE.,
Washington, DC 20549.

I. Supplementary Material
A. Background

The BSA,* as implemented through
regulations issued and administered by
FinCEN, requires financial institutions,
including broker-dealers registered with
the Commission, to make, keep, retain
and report certain records that are
useful for the purposes of criminal, tax,
or regulatory investigations or
proceedings.2 FinCEN administers the
BSA and its implementing regulations,
and the Commission has oversight
authority for broker-dealers’ compliance
with the BSA’s requirements.? Exchange
Act Rule 17a—-8 requires broker-dealers
to comply with the reporting,
recordkeeping and record retention
requirements of the BSA’s
implementing regulations as found in
part 103 of title 31 of the CFR.4

FinCEN recently reorganized the
BSA’s implementing regulations into a
new chapter within title 31 of the CFR.5
As part of this reorganization, FinCEN
moved the regulations reflected in 31
CFR Part 103 into 31 CFR Chapter X.
When Chapter X becomes effective on
March 1, 2011, 31 CFR Part 103 will be
deleted, thereby rendering the
references to “part 103 of title 31” of the
CFR in Exchange Act Rule 17a-8
incorrect.

B. Technical Amendments to Rule
17a-8

The Commission is amending Rule
17a-8 to conform the current CFR
references to the BSA’s implementing
regulations to those that will apply as a
result of FinCEN’s reorganization of
these regulations. Accordingly, the two
references to “part 103 of title 31” in
Exchange Act Rule 17a—8 will be

131 U.S.C. 5311 et seq.

2 See Section 17 of the Exchange Act (15 U.S.C.
78q) and 31 CFR 103.12 (redesignated as 31 CFR
1010.301).

3 See 31 CFR 103.56(a)(6) (redesignated as 31 CFR
1010.810(a)(6)).

4 See Exchange Act Release No. 18321 (December
10, 1981); 46 FR 61454 (December 17, 1981) (“Rule
17a-8 Adopting Release”).

5 Transfer and Reorganization of Bank Secrecy
Act Regulation; Proposed Rule, 73 FR 66414
(November 7, 2008); Transfer and Reorganization of
Bank Secrecy Act Regulation; Final Rule, 75 FR
65806 (October 26, 2010).
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replaced with references to “Chapter X
of title 31.”

II. Certain Findings

Under the Administrative Procedure
Act (“APA”), notice of proposed
rulemaking is not required when an
agency, for good cause, finds “that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” ¢ The
Commission is making technical
amendments to Rule 17a—8 to update
the reference to the BSA implementing
regulations. The Commission finds that
because the amendment is technical in
nature and is being made solely to
reflect the changes in applicable
references to the BSA’s implementing
regulations, publishing the amendment
for comment is unnecessary.?

The APA also requires publication of
arule at least 30 days before its effective
date unless the agency finds otherwise
for good cause.8 Due to the need to
coordinate the effectiveness of the
amendment to Rule 17a—8 with the
effective date of FinCEN’s rule
reorganization scheduled to take effect
on March 1, 2011, and for the same
reasons described above with respect to
notice and opportunity for comment,
the Commission finds that there is good
cause for these technical amendments to
take effect on March 1, 2011.

III. Consideration of Competitive Effects
of Amendment

Section 3(f) of the Exchange Act,®
provides that whenever the Commission
is engaged in rulemaking and is
required to consider or determine
whether an action is necessary or
appropriate in the public interest, the
Commission shall consider, in addition
to the protection of investors, whether
the action will promote efficiency,
competition, and capital formation.
Section 23(a)(2) of the Exchange Act
requires the Commission, in adopting
rules under the Exchange Act, to
consider the competitive effects of such
rules, if any, and to refrain from
adopting a rule that would impose a
burden on competition not necessary or

65 U.S.C. 553(b).

7 For similar reasons, the amendments do not
require analysis under the Regulatory Flexibility
Act (“RFA”) or analysis of major rule status under
the Small Business Regulatory Enforcement
Fairness Act. See 5 U.S.C. 601(2) (for purposes of
RFA analysis, the term “rule” means any rule for
which the agency publishes a general notice of
proposed rulemaking); and 5 U.S.C. 804(3)(C) (for
purposes of Congressional review of agency
rulemaking, the term “rule” does not include any
rule of agency organization, procedure or practice
that does not substantially affect the rights or
obligations of non-agency parties).

8 See 5 U.S.C. 553(d)(3).

915 U.S.C. 78c(f).

appropriate in the furtherance of the
purposes of the Exchange Act.1°

Because the amendments to Exchange
Act Rule 17a—8 are technical in nature,
and do not impose any additional
requirements beyond those already
required, we do not anticipate that the
amendments would have a significant
effect on efficiency, competition, or
capital formation, and we do not
anticipate that any competitive
advantages or disadvantages would be
created.

IV. Statutory Authority

We are adopting this technical
amendment to Rule 17a—8 under the
authority set forth in the Exchange Act,
in particular, Sections 3, 10, 15, 17 and
23 thereof.11

List of Subjects in 17 CFR Part 240

Broker-dealers, Reporting and
recordkeeping requirements, Securities.

Text of Amendments

For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 1. The authority citation for Part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77¢, 77d, 77g, 77j,
77s8,77z-2,772-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j-1, 78k, 78k-1, 781, 78m, 78n, 780, 78p,
78q, 78s, 78u-5, 78w, 78x, 78ll, 78mm, 80a—
20, 80a—23, 80a—29, 80a—37, 80b-3, 80b—4,
80b—11, and 7201 et seq., and 18 U.S.C. 1350,
unless otherwise noted.

* * * * *

m 2. Amend § 240.17a—8 by removing
the phrase “part 103” in the two places
it appears and adding in its place
“Chapter X.”

Dated: February 23, 2011.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2011-4694 Filed 3—1-11; 8:45 am]
BILLING CODE 8011-01-P

1015 U.S.C. 78w(a)(2).

1115 U.S.C. 78c, 78j, 780, 78q, and 78w.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 173
[Docket No. FDA-2010-F-0200]

Secondary Direct Food Additives
Permitted in Food for Human
Consumption

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to permit the
use of hydrogen peroxide as an
antimicrobial agent in the manufacture
of modified whey by ultrafiltration
methods. This action is in response to
a petition filed by Fonterra (USA), Inc.

DATES: This rule is effective March 2,
2011. Submit either electronic or
written objections and requests for a
hearing by April 1, 2011. See section VI
of this document for information on the
filing of objections. The incorporation
by reference of certain publications
listed in the rule is approved by the
Director of the Federal Register as of
March 2, 2011.

ADDRESSES: You may submit either
electronic or written objections and
requests for a hearing, identified by
Docket No. FDA-2010-F-0200, by any
of the following methods:

Electronic Submissions

Submit electronic objections in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written objections in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (For
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2010-F-0200 for this
rulemaking. All objections received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
objections, see the “Objections” heading
of the SUPPLEMENTARY INFORMATION
section of this document.
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Docket: For access to the docket to
read background documents or
objections received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Celeste Johnston, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740-
3835, 301-436—-1282.

SUPPLEMENTARY INFORMATION:
I. Background

In a notice published in the Federal
Register of April 28, 2010 (75 FR
22411), FDA announced that Fonterra
(USA), Inc., ¢/o Burdock Group, 801 N.
Orange Ave., suite 710, Orlando, FL
32801 filed a food additive petition
(FAP 0A4781). The petition proposed to
amend the food additive regulations in
part 173—Secondary Direct Food
Additives Permitted in Food for Human
Consumption (21 CFR part 173) to
provide for the safe use of hydrogen
peroxide as an antimicrobial agent in
the manufacture of modified whey by
ultrafiltration methods. In
ultrafiltration, the whey stream is
directed under pressure against
membranes that permit undesirable
substances to pass through the
membranes while retaining the whey
protein.

Hydrogen peroxide is currently
affirmed as generally recognized as safe
(GRAS) for use as an antimicrobial agent
in the preparation of modified whey by
electrodialysis methods at a maximum
treatment level of 0.04 percent in the
whey (§ 184.1366 (21 CFR 184.1366)).
As a condition of use, the regulation
requires that residual hydrogen
peroxide be removed from the whey
during processing by appropriate
chemical and physical means.

Under 21 CFR 184.1(b)(2), a substance
affirmed as GRAS with specific
limitations may be used in food only
within such limitations, including the
category of food, functional use, and
level of use. Therefore, any additional
uses of hydrogen peroxide in processing
food beyond those limitations set out in
§ 184.1366 requires either a food
additive regulation or an amendment of
§184.1366. The current petition
proposes to amend the food additive
regulations to provide for the use of
hydrogen peroxide in the preparation of
modified whey by ultrafiltration
methods, as an alternative to

electrodialysis methods, at a maximum
use level of 0.001 percent by weight of
the whey, providing that residual
hydrogen peroxide is removed from the
whey during processing by appropriate
chemical and physical means.

I1. Conclusion

FDA reviewed data in the petition and
other available relevant material to
evaluate the safety of the use of
hydrogen peroxide as an antimicrobial
agent in the production of modified
whey prepared by ultrafiltration
methods. Based on this information, the
Agency concludes that the proposed use
of the additive will accomplish the
intended technical effect, and that, since
the proposed use of hydrogen peroxide
in the preparation of modified whey by
ultrafiltration would be substitutional
for its already-regulated use in the
preparation of modified whey by
electrodialysis under § 184.1366, the
exposure to hydrogen peroxide will not
increase and may potentially decrease
due to a lower maximum use level than
what is currently permitted in the
manufacture of modified whey by
electrodialysis. Based on this
information, FDA concludes that the
proposed use of the additive is safe and
the additive will achieve its intended
technical effect as an antimicrobial
agent under the proposed conditions of
use. Therefore, the regulations in 21
CFR part 173 should be amended as set
forth in this document.

III. Public Disclosure

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition will be made
available for inspection at the Center for
Food Safety and Applied Nutrition by
appointment with the information
contact person (see FOR FURTHER
INFORMATION CONTACT). As provided in
§171.1(h), the Agency will delete from
the documents any materials that are
not available for public disclosure
before making the documents available
for inspection.

IV. Environmental Impact

The Agency has previously
considered the environmental effects of
this rule as announced in the notice of
filing for FAP 0A4781 (75 FR 22411). No
new information or comments have
been received that would affect the
Agency’s previous determination that
there is no significant impact on the
human environment and that an
environmental impact statement is not
required.

V. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Objections

Any person who will be adversely
affected by this regulation may file with
the Division of Dockets Management
(see ADDRESSES) either electronic or
written objections by (see DATES). Each
objection shall be separately numbered,
and each numbered objection shall
specify with particularity the provisions
of the regulation to which objection is
made and the grounds for the objection.
Each numbered objection on which a
hearing is requested shall specifically so
state. Failure to request a hearing for
any particular objection shall constitute
a waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. It is only necessary to send
one set of documents. It is no longer
necessary to send three copies of all
documents. Identify documents with the
docket number found in brackets in the
heading of this document. Any
objections received in response to the
regulation may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

VII. Section 301(11) of the Federal Food,
Drug, and Cosmetic Act

FDA'’s review of this petition was
limited to section 409 of the Federal
Food, Drug, and Cosmetic Act (the
FD&C Act). This final rule is not a
statement regarding compliance with
other sections of the FD&C Act. For
example, the Food and Drug
Administration Amendments Act of
2007, which was signed into law on
September 27, 2007, amended the FD&C
Act to, among other things, add section
301(11) (21 U.S.C. 331(11)). Section
301(11) of the FD&C Act prohibits the
introduction or delivery for introduction
into interstate commerce of any food
that contains a drug approved under
section 505 of the FD&C Act (21 U.S.C.
355), a biological product licensed
under section 351 of the Public Health
Service Act (42 U.S.C. 262), or a drug or
biological product for which substantial
clinical investigations have been
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instituted and their existence has been
made public, unless one of the
exceptions in section 301(11)(1) to (11)(4)
applies. In our review of this petition,
FDA did not consider whether section
301(11) of the FD&C Act or any of its
exemptions apply to food containing
this additive. Accordingly, this final
rule should not be construed to be a
statement that a food containing this
additive, if introduced or delivered for
introduction into interstate commerce,
would not violate section 301(11) of the
FD&C Act. Furthermore, this language is
included in all food additive final rules
and therefore should not be construed to
be a statement of the likelihood that
section 301(11) of the FD&C Act applies.

List of Subjects in 21 CFR Part 173

Food additives, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 173 is
amended as follows:

PART 173—SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

m 1. The authority citation for 21 CFR
part 173 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.

m 2. Section 173.356 is added to subpart
D to read as follows:

§173.356 Hydrogen peroxide.

Hydrogen peroxide (CAS Reg. No.
7722-84-1) may be safely used to treat

food in accordance with the following
conditions:

(a) The additive meets the
specifications of the Food Chemicals
Codex, 7th ed. (2010), pp. 496 and 497,
which is incorporated by reference. The
Director of the Federal Register
approves this incorporation by reference
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You may obtain copies
from the United States Pharmacopeial
Convention, 12601 Twinbrook Pkwy.,
Rockville, MD 20852 (Internet address
http://www.usp.org). Copies may be
examined at the Center for Food Safety
and Applied Nutrition’s Library, Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
301-436-2163, or at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

(b) The additive is used as an
antimicrobial agent in the production of
modified whey (including, but not
limited to, whey protein concentrates
and whey protein isolates) by
ultrafiltration methods, at a level not to
exceed 0.001 percent by weight of the
whey, providing that residual hydrogen
peroxide is removed by appropriate
chemical or physical means during the
processing of the modified whey.

Dated: February 16, 2011.
Susan M. Bernard,
Acting Director, Office of Regulations, Policy
and Social Services, Center for Food Safety
and Applied Nutrition.
[FR Doc. 20114497 Filed 3—1-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, and 558

[Docket No. FDA-2011-N-0003]

Animal Drugs, Feeds, and Related
Products; Withdrawal of Approval of a
New Animal Drug Applications;
Phenylbutazone; Pyrantel; Tylosin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations by removing
those portions that reflect approval of
eight new animal drug applications
(NADASs). In a notice published
elsewhere in this issue of the Federal
Register, FDA is withdrawing approval
of these NADAs.

DATES: This rule is effective March 14,
2011.

FOR FURTHER INFORMATION CONTACT: John
Bartkowiak, Center for Veterinary
Medicine (HFV-212), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240-276—9079,
e-mail: john.bartkowiak@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: The
sponsors have requested that FDA
withdraw approval of the three NADAs
listed in table 1 of this document
because the products are no longer
manufactured or marketed:

TABLE 1—VOLUNTARY REQUESTS FOR WITHDRAWAL OF APPROVAL OF THREE NADAS

Sponsor

NADA No. product

(established name of drug)

21 CFR section affected
(sponsor drug labeler code)

First Priority, Inc., 1590 Todd Farm Dr., Elgin, IL 60123
Yoder Feed, Division of Yoder, Inc., Kalona, IA 52247 ...

Triple “F”, Inc., 10104 Douglas Ave., Des Moines, IA

50322.

NADA 48-647;
(phenylbutazone).

phate).
NADA
(pyrantel tartrate).

Phenylbutazone
NADA 96-161; Hy-Con TYLAN Premix (tylosin phos-

119-062; Cadco-BN-10 BANMINTH Premix

Boluses | §520.1720a (058829).
§558.625 (035369).

§558.485 (011490).

Truow Nutrition, Inc., 1590 Todd
Farm Dr., Elgin, IL 60123 (Truow) has
informed FDA that it is the owner of
five feed premix NADAs previously
owned by milling companies which it
has purchased. NADA 100-352 was
owned by NutriBasics Co., last doing

business at P.O. Box 1014, Wilmar, MN
56201. NADA 107—002 and NADA 123—
000 were owned by Seeco, Inc., also last
doing business at P.O. Box 1014,
Wilmar, MN 56201. NADA 133-833 and
NADA 135-243 were owned by
Southern Micro-Blenders, Inc., last

doing business at 3801 N. Hawthorne
St., Chattanooga, TN 37406. Truow has
requested that FDA withdraw approval
of the five NADAs in table 2 of this
document because they are no longer
manufactured or marketed:
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TABLE 2—VOLUNTARY REQUESTS FOR WITHDRAWAL OF APPROVAL OF FIVE NADAS BY TRUOW NUTRITION, INC.

Previous sponsor

NADA No. product
(established name of drug)

21 CFR section affected
(sponsor drug labeler code)

NutriBasics Co., P.O. Box 1014, Wilmar, MN 56201

Seeco, Inc., P.O. Box 1014, Wilmar, MN 56201

Seeco, Inc., P.O. Box 1014, Wilmar, MN 56201 .............

Southern Micro-Blenders, Inc., 3801 N. Hawthorne St.,
Chattanooga, TN 37406.

Southern Micro-Blenders, Inc., 3801 N. Hawthorne St.,

NADA 100-352; Seeco T-10 Premix (tylosin phos-
phate).

NADA 107-002; Seeco TYLAN-Sulfa 10 Premix (tylosin
phosphate and sulfamethazine).
NADA  123-000; Super Swine

BANMINTH(pyrantel tartrate).
NADA 133-833; TYLAN 10 Premix (tylosin phosphate)

Wormer B9

NADA 135-243; Swine Guard-BN BANMINTH Premix

§558.625 (053740).
Not codified.

§558.485 (011749).
§558.625 (049685).

§558.485 (049685).

Chattanooga, TN 37406.

(pyrantel tartrate).

In a notice published elsewhere in
this issue of the Federal Register, FDA
gave notice that approval of NADA 48—
647, 96-161, 100-352, 107-002, 119-
062, 123-000, 133—-833, and 135-243,
and all supplements and amendments
thereto, is withdrawn, effective March
14, 2011. As provided in the regulatory
text of this document, the animal drug
regulations are amended to reflect these
withdrawals of approval.

Following these changes of
sponsorship, Yoder Feed, Division of
Yoder, Inc., Triple “F”, Inc., NutriBasics
Co., Seeco, Inc., and Southern Micro-
Blenders, Inc., are no longer the sponsor
of an approved application.
Accordingly, 21 CFR 510.600(c) is being
amended to remove the entries for these
firms.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,

Reporting and recordkeeping
requirements.

21 CFR Part 520
Animal drugs.
21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, and 558 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

m 2.In §510.600, in the table in
paragraph (c)(1), remove the entries for
“Triple “F”, Inc.” and “Yoder Feed,
Division of Yoder, Inc.”; and in the table
in paragraph (c)(2), remove the entries
for “011490”, “011749”, “035369”,
“049685”, and “053740”.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 4.In § 520.1720a, revise paragraph
(b)(6) to read as follows:

§520.1720a Phenylbutazone tablets and
boluses.
* * * * *

(b)* *  *

(6) No. 058829 for use of 100-mg or
1-g tablets in dogs and horses.

* * * * *

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 5. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

m 6.In §558.485, revise the section
heading and paragraph (b)(3) to read as
follows:

§558.485 Pyrantel.

* * * * *

(b]* E

(3) Nos. 010439, 012286, 016968, and
017790: 9.6 and 19.2 grams per pound
for use as in paragraphs (e)(1)(i) through
(e)(1)(iii) of this section.

* * * * *

§558.625 [Amended]

m 7.In §558.625, remove and reserve

paragraphs (b)(8), (b)(38), and (b)(80).

Dated: February 18, 2011.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2011-4546 Filed 3—1-11; 8:45 am)]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 516

[Docket No. FDA-2010-N-0534]

RIN 0910-AG58

New Animal Drugs for Minor Use and

Minor Species; Confirmation of
Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of March 30, 2011, for the
final rule that appeared in the Federal
Register of November 15, 2010 (75 FR
69586). The direct final rule amends the
regulations regarding new animal drugs
for minor use and minor species
(MUMS) to update language and clarify
the intent of the regulations consistent
with the preambles to the proposed and
final rules. This document confirms the
effective date of the direct final rule.
DATES: Effective date confirmed: March
30, 2011.

FOR FURTHER INFORMATION CONTACT: Meg
Oeller, Center for Veterinary Medicine
(HFV-50), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—9005,
e-mail: margaret.oeller@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of November 15, 2010
(75 FR 69586), FDA solicited comments
concerning the direct final rule for a
75-day period ending January 31, 2011.
FDA stated that the effective date of the
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direct final rule would be on March 30,
2011, 60 days after the end of the
comment period, unless any significant
adverse comment was submitted to FDA
during the comment period. FDA did
not receive any significant adverse
comments.

Authority: 21 U.S.C. 360ccc—1, 360ccc—2,
371. Accordingly, the amendments issued
thereby are effective.

Dated: February 24, 2011.

Leslie Kux,

Acting Assistant Commissioner for Policy.
[FR Doc. 2011—4593 Filed 3-1-11; 8:45 am)]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-1030]
RIN 1625-AA09

Drawbridge Operation Regulation;
Duluth Ship Canal, Duluth-Superior
Harbor, MN

AGENCY: Coast Guard, DHS.

ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a drawbridge opening
schedule for the Duluth Aerial Lift
Bridge for vessels under 300 gross tons.
Scheduled drawbridge openings will
improve traffic congestion in the area
and enhance safety for all modes of
transportation.

DATES: This rule is effective April 1,
2011.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2010—
1030 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-1030 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management

Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Lee Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone (216) 902—
6085, e-mail lee.d.soule@uscg.mil. If you
have questions on viewing material in
the docket, call Renee V. Wright,
Program Manager, Docket Operations,
telephone 202—-366—-9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

Commander, Ninth Coast Guard
District, published a temporary
deviation from these regulations, with
request for comments, on April 22,
2010, in the Federal Register (75 FR
20918). The temporary deviation was
used to test a new bridge schedule
during the 2010 navigation and tourist
season. On December 8, 2010, we
published a notice of proposed
rulemaking (NPRM) entitled Drawbridge
Operation Regulation; Duluth Ship
Canal, Duluth-Superior Harbor, MN. in
the Federal Register (75 FR 76324). We
received two comments in response to
the proposed rule. No public meeting
was requested, and none was held.

Basis and Purpose

The Duluth Aerial Bridge is located
0.25 miles from Duluth Harbor North
Pier Light at the lakeward end of the
Duluth Ship Canal. It is a vertical lift
type bridge that provides 15 feet of
vertical clearance in the down position
and up to 141 feet in the open position.
The bridge currently opens on signal for
all vessel traffic that requires a bridge
opening. Marine traffic on the waterway
consists of both large and smaller
commercial vessels, as well as both
power and sail recreational vessels.
Pursuant to 33 CFR 117.8 various
entities in Duluth requested scheduled
openings instead of opening on signal.
The requesting entities included the
City of Duluth, the Duluth Fire

Department-Emergency Management,
the Duluth Police Department, the Park
Point Community Association, and the
Canal Park Business Association. The
scheduled drawbridge openings were
requested during the peak navigation
and tourist season to improve the flow
of vehicular traffic over the bridge,
relieve vehicular traffic congestion near
the bridge and on city streets on both
sides of the bridge (Park Point and Canal
Park), improve access and response
times for emergency response entities,
and enhance pedestrian safety in the
vicinity of the bridge. The test schedule
allowed for scheduled bridge openings
on the hour and half-hour for all vessels
under 300 gross tons between the hours
of 6 a.m. and 9 p.m., seven days per
week, and on signal between 9 p.m. and
6 a.m., from May 3 to October 29, 2010.
The bridge continued to open on signal
at all times for all vessels over 300 gross
tons and Federal, state, and local
government vessels, vessels in distress,
commercial vessels engaged in rescue or
emergency salvage operations, vessels
engaged in pilot duties, and vessels
seeking shelter from severe weather.
The City of Duluth collected data
throughout the test period related to
vehicular and vessel traffic counts, and
the number of bridge openings. In
addition to the data collected, each
stakeholder had the opportunity to
amplify their written comments and
provide additional direct input to the
Coast Guard during the October 20,
2010 meeting. During the stakeholder
meeting it was generally agreed by all
parties that the scheduled bridge
openings appeared to improve the
general flow of vehicular traffic on both
sides of the bridge and reduced
vehicular traffic congestion. Regarding
the time of year and hours each day that
the scheduled openings would apply, it
was generally agreed during the
stakeholders meeting that the scheduled
openings would be beneficial and
effective between Memorial Day and
Labor Day each year between the hours
of 7 a.m. and 9 p.m. The data below
collected by the City of Duluth
illustrates support for the times and
dates:

May June July Aug Sep Oct
TOTAL VESSELS UNDER 300 GROSS TONS
2009 383 1287 2015 1974 1331 212
2010 528 1066 2088 1430 1016 380
TOTAL BRIDGE OPENINGS
2009 320 841 1097 1184 800 350
2010 300 576 860 630 752 429
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‘ May ‘ June ‘ July ‘ Aug ‘ Sep ‘ Oct
TOTAL VEHICLES (BOTH DIRECTIONS)
(Vehicular counts were not collected in 2009)
2010 ‘ 102,564 ‘ 210,539 ‘ 266,000 ‘ 230,668 ‘ 160,591 ‘ 163,110

6 a.m.—7 a.m. ‘ 7 a.m.—8 a.m.

TOTAL AVERAGE VEHICLES FOR EACH HOUR

68.20 97.53
58.77 87.80
50.04 84.09

In addition to the two scheduled
openings per hour, vessels will continue
to have access to the harbor through the
alternate Superior, Wisconsin, Entry
Channel, as well as passage thru the
Aerial Bridge during unscheduled
openings for commercial vessels. This
rule will provide for the reasonable
balance of all modes of transportation
and effectively accomplish the
requested goal of improving traffic
congestion and safety in the area of the
Duluth Aerial Bridge. This final rule
also adjusts the current required
advance notice requirement for vessels
from 24-hours to 12-hours vessels
between January 1 and March 15.

Discussion of Comments and Changes

The Coast Guard received two
comments regarding the NPRM, one that
was successfully received by the Docket
Management Facility, and the second by
direct email. Both comments were from
private citizens. The first comment cited
that members of the Park Point
Community Association were invited to
the stakeholder meeting on October 20,
2010 described in the NPRM, however
no representative from Park Point
Community Association attended, that
there was no provision in the proposed
rule providing priority for emergency
vehicles to cross the bridge, and that the
proposed schedule should be extended
to twelve months instead of providing
only for the peak tourist season.

The October 20, 2010 stakeholders
meeting was attended by a Duluth City
Councilwoman, who stated at the
meeting she was representing Park Point
residents. Additionally, all Park Point
residents had the opportunity to provide
comments during the test deviation as
well as during the comment period for
the NPRM. Regarding priority for
emergency vehicles, 33 CFR 117.31(a)
states that upon receiving notification
that an emergency vehicle is responding
to an emergency situation, a drawtender
must make all reasonable efforts to have
the drawspan closed at the time the
emergency vehicle arrives.

As described in the Basis and Purpose
section above, all data, and all other
comments, indicate that the dates and
times in this final rule are the
appropriate dates and times for
scheduled drawbridge openings, and
not throughout the whole year.

The second comment, received by
direct email, was from a local
recreational vessel operator. The
comment stated no general objection to
the schedule, but he also stated the
schedule did not appear to improve
general vehicular and pedestrian traffic
congestion. All other accounts of the
scheduled openings indicate that the
schedule has helped reduce traffic
congestion and improved safety for all
modes of transportation.

The Coast Guard decided not to make
any changes to the proposed rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The rule will establish
permanent scheduled openings and
revise the advance notice time during
winter seasons from twenty-four hours
to twelve hours. The scheduled bridge
openings are expected to improve
vehicular traffic congestion and safety
near the bridge while still providing for
reasonable openings for vessel traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a

substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule continues to provide at least
two drawbridge openings per hour
between 7:00 a.m. and 9 p.m. each day,
and openings at any time during all
other hours, as well as during
unscheduled transits of commercial
vessels. The test schedule implemented
this year resulted in only minor
adjustments in schedules or operations
for all entities. Additionally, all vessels
that do not require bridge openings may
transit the drawbridge at any time, and
the alternate Superior, Wisconsin, Entry
Channel may be used by all vessels at
any time.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
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this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of

energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under figure 2—1, paragraph
(32(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise §117.661 to read as follow:

§117.661 Duluth Ship Canal (Duluth-
Superior Harbor).

The draw of the Duluth Ship Canal
Aerial bridge, mile 0.25 at Duluth, shall
open on signal; except that, from the
Friday before Memorial Day through the
Tuesday after Labor Day each year,
between the hours of 7 a.m. and 9 p.m.,
seven days a week, the drawbridge shall
open on the hour and half-hour for
vessels under 300 gross tons, if needed;
and the bridge will open on signal for
all vessels from 9 p.m. to 7 a.m., seven
days a week, and at all times for
Federal, state, and local government
vessels, vessels in distress, commercial
vessels engaged in rescue or emergency
salvage operations, commercial-assist
towing vessels engaged in towing or
port operations, vessels engaged in pilot
duties, vessels seeking shelter from
severe weather, and all commercial
vessels 300 gross tons or greater. From
January 1 through March 15, the draw
shall open on signal if at least 12 hours
notice is given. The opening signal is
one prolonged blast, one short blast, one
prolonged blast, one short blast. If the
drawbridge is disabled, the bridge
authorities shall give incoming and
outgoing vessels timely and dependable
notice, by tug service if necessary, so
that the vessels do not attempt to enter
the canal.

Dated: February 7, 2011.
M.N. Parks,

Rear Admiral, U. S. Coast Guard,
Commander, Ninth Coast Guard District.

[FR Doc. 2011-4591 Filed 3—1-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR part 165

[Docket No. USCG—-2011-0086]
RIN 1625-AA00

Safety Zone; Soil Sampling; Chicago
River, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the North Branch of the Chicago River
near Chicago, Illinois. This zone is
intended to restrict vessels from a
portion of the North Branch of the
Chicago River due to soil sampling in
this area. This temporary safety zone is
necessary to protect the surrounding
public and vessels from the hazards
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associated with the soil sampling
efforts.

DATES: This rule is effective from 7 a.m.
on March 1, 2011, until 5 p.m. on March
3, 2011. This rule will be enforced daily
from 7 a.m. until 5 p.m. on March 1, 2,
and 3, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0086 and are available online by going
to www.regulations.gov, inserting
USCG-2011-0086 in the “Keyword”
box, and then clicking “search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email BM1 Adam Kraft, U.S.
Coast Guard Sector Lake Michigan, at
414-747-7154 or
Adam.D.Kraft@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
final details for this sampling were not
received by the Coast Guard until
February 7, 2011. Furthermore, the
Coast Guard has reached out to
potentially affected waterway users and
has determined that potential impacts as
a result of this safety zone will be
minimal. Given the short time frame,
low impact of the zone, and hazards
associated with soil sampling, delaying
the enactment of this rule would be
contrary to the public interest.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. A 30-day notice period is not

possible given the short time frame for
enacting this regulation. Given the
hazards created by soil sampling,
delaying the effective date of this rule
would be contrary to the public interest.

Background and Purpose

This temporary safety zone is
necessary to protect vessels from the
hazards associated with the soil
sampling efforts. The use of the
machinery associated in these soil
sampling efforts pose serious risks of
injury to persons and property. As such,
the Captain of the Port, Sector Lake
Michigan, has determined that the
sampling effort does pose significant
risks to public safety and property and
that a safety zone is necessary.

Discussion of Rule

The safety zone will encompass all
U.S. navigable waters of the North
Branch of the Chicago River in the
vicinity of North Avenue and Fullerton
Avenue between Mile Marker 328.0 and
Mile Marker 329.5 of the North Branch
of the Chicago River in Chicago, IL.
[DATUM: NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative. The Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative may be contacted
via VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
minimal time that vessels will be
restricted from the zone and the zone is
an area where the Coast Guard expects
insignificant adverse impact to mariners
from the zones’ activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the North Branch of the
Chicago River between 7 a.m. until 5
p.m. on March 1st, 2nd, and 3rd, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will
only be enforced while unsafe
conditions exist. Vessel traffic will be
minimal due to the time of year that this
closure will occur and because the
location of the safety zone is in an area
that typically does not experience high
volumes of vessel traffic. Several
commercial traffic entities have already
been contacted concerning this closure
and have confirmed that it will not
affect them in a negative way.

In the event that this temporary safety
zone affects shipping, commercial
vessels may request permission from the
Captain of The Port, Sector Lake
Michigan, or his or her on scene
representative to transit through the
safety zone. The Coast Guard will give
notice to the public via a Broadcast to
Mariners that the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
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wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditures, we do discuss the effects
of this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination

with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety

zone and is therefore categorically
excluded under paragraph 34(g) of the
Instruction.

A final environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 33 U.S.C. 1231;
46 U.S.C. Chapter 701, 3306, 3703; 50 U.S.C.
191, 195; 33 CFR 1.05-1, 6.04—1, 6.04-6, and
160.5; Pub. L. 107—-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0086 to read as
follows:

§165.T09-0086 Safety Zone; Soil
Sampling, North Branch of the Chicago
River, Chicago, lllinois

(a) Location. The safety zone will
encompass all U.S. navigable waters of
the North Branch of the Chicago River
in the vicinity of North Avenue and
Fullerton Avenue between Mile Marker
328.0 and Mile Marker 329.5 of the
North Branch of the Chicago River in
Chicago, IL. [DATUM: NAD 83].

(b) Effective period. This regulation is
effective from 7 a.m. on March 1, 2011
until 5 p.m. on March 3, 2011. This
regulation will be enforced daily from 7
a.m. until 5 p.m. on March 1, 2, and 3,
2011. The Captain of the Port, Sector
Lake Michigan, or his or her on-scene
representative may suspend and restart
the enforcement of the safety zone
during the effective period at any time.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative.

(3) The “on-scene representative” of
the Captain of the Port, Sector Lake
Michigan, is any Coast Guard
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commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan, to act
on his or her behalf. The on-scene
representative of the Captain of the Port,
Sector Lake Michigan, will be in the
vicinity of the safety zone and will have
constant communications with the
involved safety vessels which will be
provided by the contracting company.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan, or his or her on-scene
representative to obtain permission to
do so. The Captain of the Port, Sector
Lake Michigan, or his or her on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port, Sector Lake Michigan, or his
or her on-scene representative.

Dated: February 18, 2011.
L. Barndt,

Captain, U.S. Coast Guard. Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2011-4631 Filed 3—25-11; 4:15 pm]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2011-0091]

RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
Chicago Harbor on the evening of March
12, 2011. This action is necessary and
intended to ensure safety of life on the
navigable waters of the United States
immediately prior to, during, and
immediately after fireworks events. This
rule will establish restrictions upon, and
control movement of, vessels in a
specified area immediately prior to,
during, and immediately after fireworks
events. During the enforcement period,
no person or vessel may enter the safety
zone without the permission of the
Captain of the Port, Sector Lake
Michigan.

DATES: The regulations in 33 CFR

165.931 will be enforced from 6:45 p.m.
to 7:15 p.m. on March 12, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at 414-747—
7154 or Adam.D.Kraft@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone; 33
CFR 165.931—Chicago Harbor, Navy
Pier Southeast, Chicago, IL for the
following event:

(1) Navy Pier Fireworks; March 12,
2011 from 6:45 p.m. through 7:15 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within, or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative. While within a
safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 Safety Zone, Chicago
Harbor, Navy Pier Southeast, Chicago IL
and 5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with advance notification of
this enforcement period via broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port,
Sector Lake Michigan, will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
suspended. If the Captain of the Port,
Sector Lake Michigan, determines that
the safety zone need not be enforced for
the full duration stated in this notice, he
or she may use a Broadcast Notice to
Mariners to grant general permission to
enter the safety zone. The Captain of the
Port, Sector Lake Michigan, or his or her
on-scene representative may be
contacted via VHF Channel 16.

Dated: February 18, 2011.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2011-4714 Filed 3—1-11; 8:45 am]
BILLING CODE 9110-04-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1281
[NARA—-07-0005]
RIN 3095-AA82

Presidential Library Facilities;
Correction

AGENCY: National Archives and Records
Administration.

ACTION: Correcting amendments.

SUMMARY: This document contains a
correction to regulations related to
architectural and design standards for
Presidential libraries and information
required in NARA’s reports to Congress
before accepting title to or entering into
an agreement to use land, a facility, and
equipment as a Presidential library.
DATES: This regulation is effective
March 2, 2011.

FOR FURTHER INFORMATION CONTACT:
Laura McCarthy at (301) 837—-3023.
SUPPLEMENTARY INFORMATION:

In the final regulations (NARA-07—
0005) published in the Federal Register
on Tuesday, June 17, 2008 (73 FR
34197) that are the subject of this
correction, NARA adopted and
incorporated by reference ANSI/BOMA
765.1-1996 as the standard for
measuring the square footage of a
Presidential library facility and the
value for calculating the endowment.
The standard was incorrectly listed in
§1281.2(b)(1) as being referenced in
§§1281.3 and 1281.8; the correct
references are §§1281.3 and 1281.16.

List of Subjects in 36 CFR Part 1281

Archives and records, Federal
buildings and facilities, Incorporation
by reference, Reporting and
recordkeeping.

Accordingly, 36 CFR part 1281 is
corrected by making the following
correcting amendment:

PART 1281—PRESIDENTIAL LIBRARY
FACILITIES

m 1. The authority citation for part 1281
continues to read as follows:

Authority: U.S.C. 2104(a), 2112.

m 2. Revise § 1281.2(b)(1) toread as
follows:

§1281.2 What publications are
incorporated by reference?

* * * * *

(b) * % %

(1) ANSI/BOMA Z65.1-1996,
Standard Method for Measuring Floor
Areas in Office Buildings (the BOMA
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Standard), approved June 7, 1996; IBR
approved for §§1281.3, and 1281.16.

* * * * *

Dated: February 24, 2011.
David S. Ferriero,
Archivist of the United States.
[FR Doc. 2011-4612 Filed 3—1-11; 8:45 am]
BILLING CODE 7515-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17

RIN 2900—-AN41

Hospital and Outpatient Care for

Veterans Released From Incarceration
to Transitional Housing

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document affirms as
final a proposed rule that amends the
Department of Veterans Affairs (VA)
medical regulations to authorize VA to
provide hospital and outpatient care to
a veteran in a program that provides
temporary housing upon release from
incarceration in a prison or jail. The
final rule permits VA to work with these
veterans while they are in these
programs with the goal of continuing to
work with them after their release,
which will assist in preventing
homelessness in this population of
veterans.

DATES: This final rule is effective April
1, 2011.

FOR FURTHER INFORMATION CONTACT:
James McGuire, Program Manager,
Healthcare for Re-entry Veterans,
Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 461-1591. (This is not a
toll free number.)

SUPPLEMENTARY INFORMATION: Under 38
U.S.C. 1710(h), VA is not required “to
furnish care to a veteran to whom
another agency of Federal, State, or local
government has a duty under law to
provide care in an institution of such
government.” VA implemented this
statute in 38 CFR 17.38(c)(5). Generally,
§ 17.38(c)(5) bars VA from providing
“[h]ospital and outpatient care for a
veteran who is either a patient or inmate
in an institution of another government
agency if that agency has a duty to give
the care or services.” Typically,
government agencies have a duty to
provide medical care to inmates who
have been released from incarceration in
a prison or jail to a temporary housing
program (such as a community

residential re-entry center or halfway
house).

This duty may exist even though the
responsible government agency expects
residents in these programs to arrange
for their own medical care. Irrespective
of whether a duty exists, however, VA
wants to be able to provide hospital and
outpatient care to eligible veterans in
these programs. Under § 17.38(c)(5), VA
cannot provide care to veterans in these
programs if the other government
agency has a duty to provide the care
unless that agency is willing to pay VA
for the care by contract.

In a proposed rule published May 12,
2010, we proposed to amend §17.38 to
establish that the exclusion in paragraph
(c)(5) does not apply to any veteran who
is released from incarceration to a
temporary housing program. We
explained that this amendment is
necessary to authorize VA hospital and
outpatient care for these veterans who
often require additional assistance in
successfully transitioning from
incarceration.

VA wants to provide care to these
veterans because VA has found that
upon release from jail or prison these
veterans are particularly at risk of not
receiving adequate medical care, and in
many cases become homeless, as a
result of not receiving such care, after
their release from temporary housing
programs. Under 38 U.S.C. 2022(a), VA
is charged with reaching out “to
veterans at risk of homelessness,
including particularly veterans who are
being discharged or released from
institutions after * * * imprisonment.”
Outreach workers for the Veterans
Health Administration report that
veterans with acute or chronic medical
or psychiatric problems who are treated
while incarcerated, often have difficulty
obtaining similar treatment during a
transitional period. In particular, if
mental health issues are not addressed
during the transitional period, upon
release, many of these veterans are
rendered incapable of finding or
maintaining appropriate housing.

In addition to being an important
component of VA’s duty to attempt to
prevent veterans from becoming
homeless, establishing that the
exclusion in 38 CFR 17.38(c)(5) does not
apply to veterans who are residents in
temporary housing programs offers
potentially significant public benefits
and will further the success of other VA
policies. For example, section 20 of
VHA Handbook 1160.01 specifically
requires VA to “engage with veterans
being released from prison in need of
care.” VHA Handbook 1160.01, section
20(a)(2). As significant numbers of
veterans in these programs have

difficulty obtaining medical treatment
comparable to the treatment they
received in prison, some begin to
believe the only way they can obtain
treatment is to violate the terms of their
release and return to prison. A 2008
Urban Institute study of a large re-entry
population cohort, found health care
played a key role in the first months of
community re-adjustment and reduced
recidivism. Mallik-Kane, K, and Visher,
C.A., Health and prisoner re-entry: How
physical, mental, and substance abuse
conditions shape the process of re-
integration. Urban Institute Justice
Policy Center: Washington, DC (2008).
In particular, the study noted that access
to medications for chronic health and
mental health conditions is a low-cost
powerful tool in preventing recidivism.

We received three comments on the
proposed rule. All of the comments
support the substance of the proposed
rule. One commenter recommended that
VA add a number of services to its
medical benefits package, and made
strategic recommendations for VA
housing programs. This rulemaking
simply removes a bar that prevented
veterans, who are released from
incarceration into temporary housing,
from receiving outpatient and hospital
care under the medical benefits package.
Because the commenter suggested that
additional services be added to this
package, we do not believe that these
comments are within the scope of this
rulemaking. However, to the extent that
the commenter seeks to connect
veterans to needed care and support
services, we note that VA currently
provides a number of programs that
provide housing and other support
services to veterans. Nothing prevents
formerly incarcerated veterans from
taking advantage of any of the programs
for which they qualify.

For the foregoing reasons, VA amends
38 CFR 17.38 to revise the exclusion in
the VA medical benefits package for a
veteran who is a patient or inmate in an
institution of another government
agency so that the exclusion does not
apply to a veteran who is a resident of
a temporary housing program. For
purposes of this rule, a “temporary
housing program,” includes community
residential re-entry centers, halfway
houses, and similar residential facilities.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
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(adjusted annually for inflation) in any
given year. This rule has no such effect
on state, local and tribal governments,
or on the private sector.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives, and
when regulation is necessary to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Order classifies a “significant regulatory
action,” requiring review by the Office
of Management and Budget (OMB), as a
regulatory action that is likely to result
in a rule that may: (1) Have an annual
effect on the economy of $100 million
or more, or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, state, local, or tribal governments
or communities; (2) create a serious
inconsistency or otherwise interfere
with an action planned or taken by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

The economic, interagency,
budgetary, legal, and policy
implications of this rule have been
examined, and it has been determined
not to be a significant regulatory action
under Executive Order 12866.

Paperwork Reduction Act

This rule does not contain any
collections of information under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Regulatory Flexibility Act

The Secretary hereby certifies that
this rule does not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This rule only
affects individuals, not small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this rule is exempt from the initial and
final regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.009, Veterans Medical Care Benefits;
64.011, Veterans Dental Care; 64.012,

Veterans Prescription Service; 64.013,
Veterans Prosthetic Appliances; 64.019,
Veterans Rehabilitation Alcohol and
Drug Dependence; and 64.022, Veterans
Home Based Primary Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R, Gingrich, Chief of Staff, approved this
document on February 24, 2011 for
publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Medical and
dental schools, Medical devices,
Medical research, Mental health
programs, Nursing homes, Philippines,
Reporting and recordkeeping
requirements, Scholarships and
fellowships, Travel and transportation
expenses, Veterans.

Dated: February 25, 2011.
William F. Russo,
Director, Regulations Management,
Department of Veterans Affairs.

For the reasons stated in the
preamble, VA amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

m 2. Revise § 17.38(c)(5) to read as
follows:

§17.38 Medical benefits package.

* * * * *

(C] R

(5) Hospital and outpatient care for a
veteran who is either a patient or inmate
in an institution of another government
agency if that agency has a duty to give
the care or services. This exclusion does
not apply to veterans who are released
from incarceration in a prison or jail
into a temporary housing program (such
as a community residential re-entry
center or halfway house).
* * * * *
[FR Doc. 20114686 Filed 3—1-11; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 51
RIN 2900-AN59

Update to NFPA 101, Life Safety Code,
for State Home Facilities

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document adopts as a
final rule without change the proposed
rule to amend the Department of
Veterans Affairs (VA) regulations
governing the physical environment of
State Home facilities. The final rule will
require State Home facilities that receive
a per diem for providing nursing home
care to eligible veterans to meet certain
provisions of the 2009 edition of the
National Fire Protection Association’s
NFPA 101, Life Safety Code. The change
is designed to assure that State Home
facilities meet current industry-wide
standards regarding life safety and fire
safety.

DATES: Effective Date: This final rule is
effective April 1, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this rule
as of April 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Theresa Hayes at (202) 461-6771, Office
of Geriatrics and Extended Care,
Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420. (The telephone number above is
not a toll-free number.)

SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on April 7, 2010 (75 FR 17644),
VA proposed to amend 38 CFR 51.200,
which governs the physical
environment of facilities for which VA
pays per diem to a state for providing
nursing home care to eligible veterans.
We proposed to update the regulation to
require State Home facilities to meet
certain provisions of the National Fire
Protection Association’s NFPA 101, Life
Safety Code (2009 edition) (NFPA 101),
and proposed to incorporate that edition
by reference. We provided a 60-day
comment period and received one
comment.

The comment was from the National
Fire Protection Association. The
commenter noted that there are several
differences between the 2006 and 2009
editions of NFPA 101. The commenter
noted that the 2009 edition clarifies the
circumstances in which a “change in
occupancy” classification would be
considered when an existing building is
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converted into a nursing home; clarifies
the provisions for multiple and separate
occupancy for nursing homes; enhances
door locking provisions based on
clinical need or specialized security
measures; recognizes the use of aerosol-
based alcohol hand rub dispensers; and
clarifies latching provisions for certain
doors that open into/onto corridors. In
the proposed rule, we noted that we
were not aware of any significant
changes from the 2006 edition to the
2009 edition. The commenter
acknowledged that the differences
between the two editions are
insignificant. Because none of the
applicable updates to the 2009 edition
of NFPA 101 require costly or
significant changes to the facilities
governed by this rule, we make no
changes based on this comment.

This final rule amends §51.200 as
proposed without changes, and
incorporates by reference NFPA 101, in
accordance with 5 U.S.C. 552(a) and
1 CFR part 51.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This final rule will have no such
effect on state, local, and tribal
governments, or on the private sector.

Paperwork Reduction Act of 1995

This document contains no new
collections of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521).

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal

governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this final rule and has
concluded that it does not constitute a
significant regulatory action under the
Executive Order.

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
rulemaking will affect veterans and
State Homes. The State Homes that will
be subject to this rulemaking are state
government entities under the control of
state governments. All State Homes are
owned, operated and managed by state
governments except for a small number
that are operated by entities under
contract with state governments. These
contractors are not small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.005, Grants to States for Construction
of State Home Facilities; 64.007, Blind
Rehabilitation Centers; 64.008, Veterans
Domiciliary Care; 64.009, Veterans
Medical Care Benefits; 64.010, Veterans
Nursing Home Care; 64.011, Veterans
Dental Care; 64.012, Veterans
Prescription Service; 64.013, Veterans
Prosthetic Appliances; 64.014, Veterans
State Domiciliary Care; 64.015, Veterans
State Nursing Home Care; 64.016,
Veterans State Hospital Care; 64.018,
Sharing Specialized Medical Resources;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence; 64.022, Veterans
Home Based Primary Care; and 64.026,
Veterans State Adult Day Health Care.

Signing Authority
The Secretary of Veterans Affairs, or
designee, approved this document and

authorized the undersigned to sign and
submit the document to the Office of the

Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on February 8, 2011, for
publication.

List of Subjects in 38 CFR Part 51

Administrative practice and
procedure, Claims, Day care, Dental
health, Government contracts, Grant
programs—health, Grant programs—
veterans, Health care, Health facilities,
Health professions, Health records,
Incorporation by reference, Mental
health programs, Nursing homes,
Reporting and recordkeeping
requirements, Travel and transportation
expenses, Veterans.

Dated: February 23, 2011.
Robert C. McFetridge,
Director, Regulations Policy and
Management, Department of Veterans Affairs.

For the reasons stated above, VA
amends 38 CFR part 51 as follows:

PART 51—PER DIEM FOR NURSING
HOME CARE OF VETERANS IN STATE
HOMES

m 1. The authority citation for part 51
continues to read as follows:

Authority: 38 U.S.C. 101, 501, 1710, 1741—
1743, 1745.

m 2. Amend § 51.200, by removing the
phrase “NFPA 101, Life Safety Code
(2006 edition)” each place it appears
and adding, in its place, “NFPA 101,
Life Safety Code (2009 edition)”.

[FR Doc. 2011-4430 Filed 3—-1-11; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0996; FRL-8859-5]

Potassium Hypochlorite; Exemption
From the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
the exemption from the requirement of
a tolerance for residues of Potassium
hypochlorite. Enviro Tech Chemical
Services, Inc. submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting that
Potassium hypochlorite in end-use
products be eligible for the exemption
from the requirement of a tolerance.
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DATES: This regulation is effective
March 2, 2011. Objections and requests
for hearings must be received on or
before May 2, 2011, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0996. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Wanda Henson, Antimicrobials Division
(7510P), Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (703) 308—6345; e-mail
address: henson.wanda@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are a dairy cattle milk
producer, food manufacturer, or
beverage manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Dairy Cattle Milk Production
(NAICS code 11212).

¢ Food manufacturing (NAICS code
311).

¢ Beverage Manufacturing (NAICS
code 31212).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining

whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2009-0996 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before May 2, 2011. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0996, by one of
the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

o Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The

Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Exemption

In the Federal Register of Wednesday,
January 12, 2011 (76 FR 2110) (FRL-
8860—9), EPA issued a notice pursuant
to section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 0F7767)
by Enviro Tech Chemical Services, Inc,
Modesto, CA 95358. The petition
requested that 40 CFR part 180 be
amended to establish an exemption
from the requirement of a tolerance for
potassium hypochlorite in or on apple;
artichoke; asparagus; brussel sprouts;
carrot; cauliflower; celery; cherry;
cabbage; lettuce; fruits, citrus;
cucumber; onion, green; melon; peach;
nectarine; plum; pear; pepper, bell;
potato; radish; fruit, stone; and tomato.
That notice referenced a summary of the
petition prepared by Enviro Tech
Chemical Services, Inc., the registrant,
which is available in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B) of FFDCA, in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in section
408(b)(2)(C) of FFDCA, which requires
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue . * * *”

Consistent with section 408(c)(2)(A)
of FFDCA, and the factors specified in
section 408(c)(2)(B) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
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support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for Potassium
hypochlorite, including exposure
resulting from the exemption
established by this action. EPA’s
assessment of exposures and risks
associated with potassium hypochlorite
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by potassium hypochlorite is available
in the docket, http://
www.regulations.gov.

The Agency conducted an in-depth
review of the similarities between
potassium hypochlorite and the existing
registered active ingredients, sodium
hypochlorite and calcium hypochlorite.
Based upon this review, the Agency
determined that the data available to
support the registrations of these active
ingredients are also applicable to
potassium hypochlorite. No additional
generic or product-specific acute,
chronic or subchronic toxicological
studies were required to be submitted in
support of this application. All
toxicology data were bridged from
studies on sodium and calcium
hypochlorite based on their chemical
similarity.

Potassium hypochlorite is corrosive
and can cause severe damage to the eyes
and skin. Potassium hypochlorite has
been assigned a Toxicity Category I,
indicating the highest degree of toxicity
for these acute effects. In the presence
of oxygen, however, these compounds
react easily with organic matter and
convert readily into potassium chloride
due to their simple chemical nature and
structure. Exemptions from the
requirement of a tolerance have been
established for sodium and calcium
hypochlorite used both as food contact
surface sanitizers (40 CFR 180.940) and
as antimicrobials used on raw
agricultural commodities (40 CFR
180.1054 and 180.1235). Widely used in
disinfecting water supplies for nearly a
century, the hypochlorite class of
chemicals has proven safe and practical
to use provided that necessary
precautions are taken by the user to
prevent the eye and skin irritation

which are inherent to all strong
oxidizing agents. All documents related
to this case can be found at http://
www.regulations.gov in the document
“Antimicrobial Pesticide Products;
Registration Applications” page 16110
in docket ID number EPA-HQ-OPP—
2009-0996.

B. Toxicological Points of Departure/
Levels of Concern for Potassium
Hypochlorite

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect in
a lifetime. For more information on the
general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to potassium hypochlorite,
EPA considered exposure under the
petitioned-for exemption. EPA assessed
dietary exposures from potassium
hypochlorite in food as follows:

Residues of potassium hypochlorite
may remain on certain food crops as a
result of their disinfectant uses.
However, these residues pose no dietary
risks of concern to human health based
on data bridged from sodium
hypochlorite. Therefore, a dietary risk
assessment for potential exposures to
residues in food is unwarranted.

2. Dietary exposure from drinking
water. Residues of potassium
hypochlorite that may remain in
drinking water as a result of the use of
this chemical are not expected to pose

dietary risks of concern to human health
based on data bridged from sodium
hypochlorite.

3. Non-dietary exposure. The term
“residential exposure” is used in this
document to refer to non-occupational,
non-dietary exposure (e.g., textiles
(clothing and diapers), carpets,
swimming pools, and hard surface
disinfection on walls, floors, tables).
Potassium hypochlorite is currently
registered for the following residential
non-dietary sites: Swimming pools, spa
and hot tubs, hard, non-porous and
porous surfaces, and laundry.

Although residential exposure to
mixer/loader/applicators is likely from
the proposed uses of potassium
hypochlorite, a quantitative risk
assessment is not required because
adverse systemic effects attributable to
the dermal and inhalation routes of
exposure to potassium hypochlorite are
not expected based on toxicity data
bridged from sodium hypochlorite.

Label precautionary statements and
the requirement that applicators wear
certain personal protective equipment
(goggles or face shield and rubber
gloves) are sufficient to protect users
from the localized, irritation effects of
exposure to potassium hypochlorite. In
addition, the label states that users of
swimming pools may not enter treated
water until the residual chlorine is
measured to be between 1 ppm and 3
ppm in order to prevent acute irritation
effects.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found potassium
hypochlorite to share a common
mechanism of toxicity with any other
substances, and potassium hypochlorite
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that Potassium hypochlorite
does not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
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chemical, see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

Because potassium hypochlorite was
of very low systemic toxicity, EPA did
not use a safety factor analysis for
assessing risk. For similar reasons, the
additional safety factor for the
protection of infants and children is not
necessary.

E. Aggregate Risks and Determination of
Safety

Based on the toxicity profile and
exposure scenarios for potassium
hypochlorite, EPA believes that the risks
from dietary exposures to this pesticide
would be minimal and without
consequence to human health. Although
residential use of potassium
hypochlorite poses potential risks for
acute eye and skin injury, it is not
appropriate to aggregate the exposure
related to these surface irritation effects
with systemic exposure from dietary
ingestion. In any event, the Agency
believes that these acute risks will be
sufficiently mitigated by precautionary
labeling requiring protection of eyes and
skin while using this pesticide.

Based on the toxicological and
exposure data discussed in this
preamble, EPA concludes that
potassium hypochlorite will not pose a
risk under reasonably foreseeable
circumstances. Accordingly, EPA finds
that there is a reasonable certainty of no
harm will result to the general
population, or to infants and children,
from aggregate exposure to potassium
hypochlorite residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade

agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level. The
Codex has not established a MRL for
potassium hypochlorite.

V. Conclusion

Therefore, an exemption is
established for residues of potassium
hypochlorite.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the

various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Pub. L. 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements, Potassium hypochlorite.

Dated: February 23, 2011.

Joan Harrigan Farrelly,
Director, Antimicrobials Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1300 is added to
subpart D to read as follows:

§ 180.1300 Potassium hypochlorite;
exemption from the requirement of a
tolerance.

An exemption from the requirement
of a tolerance is established for residues
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of potassium hypochlorite in or on all
commodities.

[FR Doc. 2011—4534 Filed 3—1-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0823; FRL—8864-9]
Difenoconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of
difenoconazole in or on mango and wax
jambu. Syngenta Crop Protection,
Incorporated requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
March 2, 2011. Objections and requests
for hearings must be received on or
before May 2, 2011, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0823. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Tony Kish, Registration Division, Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (703) 308—
9443; e-mail address:
kish.tony@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2009-0823 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before May 2, 2011. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the

public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0823, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerances

In the Federal Register of January 6,
2010 (75 FR 864) (FRL-8801-5), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9E7573) by
Syngenta Crop Protection, Inc., P. O.
Box 18300, Greensboro, NC 27419. The
petition requested that 40 CFR 180.475
be amended by establishing tolerances
for residues of the fungicide,
difenoconazole, [1-[2-[2-chloro-4-(4-
chlorophenoxy)phenyl]-4-methyl-1,3-
dioxolan-2-ylmethyl]-1H-1,2 4-triazole],
in or on mango at 0.09 parts per
million(ppm) and waxapple at 1.5 ppm.
That notice referenced a summary of the
petition prepared by Syngenta Crop
Protection, Inc., the registrant, which is
available in the docket, http://
www.regulations.gov.

There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the proposed tolerance for mango, fruit
from 0.09 ppm to 0.07 ppm to reflect the
Agency’s recommended tolerance level.
Additionally, EPA corrected commodity
definitions from “mango, fruit” to
“mango” and “waxapple” to “wax jambu”
to reflect prescribed terminology. The
reasons for these changes are explained
in Unit IV.D.
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III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue, * * *.”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for difenoconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with difenoconazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable

subgroups of consumers, including
infants and children.

Difenoconazole possesses low acute
toxicity by the oral, dermal and
inhalation routes of exposure. It is not
considered to be an eye or skin irritant
and is not a dermal sensitizer.

In an acute neurotoxicity study in
rats, reduced fore-limb grip strength was
observed on day 1 in males and clinical
signs of neurotoxicity in females at the
limit dose of 2,000 milligrams/kilogram
(mg/kg). This effect in males is
considered as transient since it was not
observed at later observation points and
toxicity in females was observed only at
doses exceeding the limit dose. In a
subchronic neurotoxicity study in rats
decreased hind limb strength was
observed only in males, which was
considered as nonspecific in nature.

Difenoconazole is not a
developmental or reproductive toxicant.
Chronic effects in mice and rat studies
are seen as cumulative decreases in
body weight gains.

Difenoconazole is not mutagenic.
Evidence for carcinogenicity was seen
only in the mice study, where liver
tumors were induced at excessively
high doses for carcinogenicity testing.
Liver tumors were observed in mice at
300 ppm and higher. Based on excessive
toxicity observed at the two highest
doses of 2,500 and 4,500 ppm, the
absence of tumors at two lower doses of
10 and 30 ppm, as well as, the absence
of genotoxic effects, the Agency
classified difenoconazole as a Group C,
possible human carcinogen with a non-
linear margin-of-exposure (MOE)
approach for human risk
characterization.

Specific information on the studies
received and the nature of the adverse
effects caused by difenoconazole as well
as the no-observed-adverse-effects-level
(NOAEL) and the lowest-observed-
adverse-effects-level (LOAEL) from the
toxicity studies can be found at http://

www.regulations.gov in the document
entitled, “Difenoconazole FQPA Human
Health Risk Assessment to Support the
Establishment of Import Tolerances on
Mango and Waxapple (also known as
Wax jambu),” at pages 28-35, dated
January 28, 2010, Document No. EPA—
HQ-OPP-2009-0823-003.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for difenoconazole used for
human risk assessment is shown in the
following Table.

TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR DIFENOCONAZOLE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (All popu-

lations). UFa = 10x
UFH = 10x
FQPA SF = 1x
Chronic dietary (All popu-
lations). UFa = 10x
UFH = 10x

FQPA SF = 1x

NOAEL = 25 mg/kg/day ...

NOAEL = 0.96 mg/kg/day

aRfD = 0.25 mg/kg/day .....
aPAD = 0.25 mg/kg/day

cRfD = 0.01 mg/kg/day .....
cPAD = 0.01 mg/kg/day

Acute Neurotoxicity Study in rats LOAEL = 200 mg/kg/
day in males based on reduced fore-limb grip
strength in males on day 1.

Combined chronic toxicity/carcinogenicity (rat; dietary)
LOAEL = 24.1/32.8 mg/kg/day (M/F) based on cu-
mulative decreases in body-weight gains.


http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.epa.gov/pesticides/factsheets/riskassess.htm
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TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR DIFENOCONAZOLE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT—Continued

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Dermal short-term (1 to 30
days) and intermediate-
term (1 to 6 months).

UFa = 10x
UFH = 10x
FQPA SF = 1x

Inhalation short-term (1 to
30 days) and Inter-
mediate-term Inhalation (1

to 6 months). UFa = 10x
UFH = 10x
FQPA SF = 1x

Oral NOAEL = 1.25 mg/kg/
day (dermal absorption
factor = 15.3%).

Oral NOAEL= 1.25 mg/kg/
day inhalation absorption
rate = assumed as 100%

Residential LOC for MOE
=< 100.

Residential LOC for MOE
< 100.

Reproduction and fertility effects (rat; dietary) Off-
spring LOAEL = 12.5 mg/kg/day based on reduction
in body weight of Fo females prior to mating, gesta-
tion and lactation.

Reproduction and fertility effects (rat; dietary) Off-
spring LOAEL = 12.5 mg/kg/day based on reduction
in body weight of Fo females prior to mating, gesta-
tion and lactation.

Cancer (Oral, dermal, inha-
lation).

Difenoconazole is classified as a Group C, possible human carcinogen with a non-linear (MOE) approach for

human risk characterization.

UFa = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). FQPA SF = Food Quality Protection Act Safety Factor. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference
dose. MOE = margin of exposure. LOC = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to difenoconazole, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing difenoconazole tolerances in 40
CFR 180.475. EPA assessed dietary
exposures from difenoconazole in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
difenoconazole. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA assumed
tolerance-level residues, 100 percent
crop treated (PCT), and the available
empirical or Dietary Exposure
Evaluation Model (DEEMT™) (ver. 7.81)
default processing factors.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
assumed tolerance-level residues for
some commodities, average field trial
residues for the majority of
commodities, the available empirical or
DEEM™ (ver. 7.81) default processing
factors, and 100 PCT.

iii. Cancer. No evidence of
carcinogenicity was seen in rats.

Evidence for carcinogenicity was seen
in mice, where liver tumors were
induced at doses which were
considered to be excessively high for
carcinogenicity testing. Liver tumors
were observed in mice at 300 ppm and
higher; however, based on excessive
toxicity observed at the two highest
doses of 2,500 and 4,500 ppm (females
terminated after 2 weeks due to
excessive toxicity resulting in
moribundity and death), the absence of
tumors at two lower doses of 10 and 30
ppm and the absence of genotoxic
effects, the Agency classified
difenoconazole as a Group C, possible
human carcinogen with a non-linear
MOE approach for human risk
characterization. A MOE approach in
risk assessment was chosen utilizing the
NOAEL of 30 ppm (4.7 and 5.6 mg/kg/
day in males and females, respectively)
and the LOAEL of 300 ppm (46 and 58
mg/kg/day in males and females,
respectively) from the mouse study
using only those biological endpoints
which were relevant to tumor
development (i.e., hepatocellular
hypertrophy, liver necrosis, fatty
changes in the liver and bile stasis).
However, EPA determined that a
quantitative cancer exposure assessment
is unnecessary since the NOAEL (4.7
and 5.6 mg/kg/day in males and
females, respectively) to assess cancer
risk is higher than the NOAEL (0.96 and
1.27 mg/kg/day in males and females,
respectively) to assess chronic risks.
Therefore, the chronic dietary risk
estimate will be protective of potential
cancer risk.

iv. Anticipated residues and percent
crop treated (PCT) information. EPA did
not use PCT information in the dietary

assessment of difenoconazole. EPA used
anticipated residues including average
field trial residues for the majority of
commodities, the available empirical or
DEEM™ (ver. 7.81) default processing
factors; and 100 PCT information in the
chronic dietary assessment for
difenoconazole.

Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
require, pursuant to FFDCA section
408(f)(1), that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

2. Dietary exposure from drinking
water. Although the subject petition is
for import tolerances and therefore does
not result in drinking water exposure,
there are existing uses of difenoconazole
registered in the United States. The
drinking water assessment was
conducted for parent compound only.
The fate and transport database for
difenoconazole were sufficient to
conduct the drinking water assessment.

The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for difenoconazole in drinking water.
These simulation models take into
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account data on the physical, chemical,
and fate/transport characteristics of
difenoconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at hitp://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
difenoconazole for acute exposures are
estimated to be 15.8 parts per billion
(ppb) for surface water and 0.0128 ppb
for ground water.

Chronic exposures for non-cancer
assessments are estimated to be 10.4
ppb for surface water and 0.0128 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

For acute dietary risk assessment, the
water concentration value of 15.8 ppb
was used to assess the contribution to
drinking water.

For chronic dietary risk assessment,
the water concentration of value 10.4
ppb was used to assess the contribution
to drinking water.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Difenoconazole is currently registered
for the following uses that could result
in residential exposures: Ornamentals.
EPA assessed residential exposure using
the following assumptions: Adults may
be exposed to difenoconazole from its
currently registered use on ornamentals.
Residential pesticide handlers may be
exposed to short-term duration (1-30
days) only. The dermal and inhalation
(short-term) residential exposure was
assessed for “homeowners” mixer/
loader/applicator wearing short pants
and short-sleeved shirts as well as shoes
plus socks using garden hose-end
sprayer, “pump-up” compressed air
sprayer, and backpack sprayer.

No post-application exposure is
expected. Further information regarding
EPA standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the

cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Difenoconazole is a member of the
triazole-containing class of pesticides.
Although conazoles act similarly in
plants (fungi) by inhibiting ergosterol
biosynthesis, there is not necessarily a
relationship between their pesticidal
activity and their mechanism of toxicity
in mammals. Structural similarities do
not constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same, sequence of
major biochemical events. In conazoles,
however, a variable pattern of
toxicological responses is found. Some
are hepatotoxic and hepatocarcinogenic
in mice. Some induce thyroid tumors in
rats. Some induce developmental,
reproductive, and neurological effects in
rodents. Furthermore, the conazoles
produce a diverse range of biochemical
events including altered cholesterol
levels, stress responses, and altered
DNA methylation. It is not clearly
understood whether these biochemical
events are directly connected to their
toxicological outcomes. Thus, there is
currently no evidence to indicate that
conazoles share common mechanisms of
toxicity and EPA is not following a
cumulative risk approach based on a
common mechanism of toxicity for the
conazoles. For information regarding
EPA’s procedures for cumulating effects
from substances found to have a
common mechanism of toxicity, see
EPA’s Web site at http://www.epa.gov/
pesticides/cumulative.

Difenoconazole is a triazole-derived
pesticide. This class of compounds can
form the common metabolite 1,2,4-
triazole and two triazole conjugates
(triazolylalanine and triazolylacetic
acid). To support existing tolerances
and to establish new tolerances for
triazole-derivative pesticides, including
difenoconazole, EPA conducted a
human health risk assessment for
exposure to 1,2,4-triazole,
triazolylalanine, and triazolylacetic acid
resulting from the use of all current and
pending uses of any triazole-derived
fungicide. The risk assessment is a
highly conservative, screening-level
evaluation in terms of hazards
associated with common metabolites
(e.g., use of a maximum combination of
uncertainty factors) and potential
dietary and non-dietary exposures (i.e.,
high end estimates of both dietary and
non-dietary exposures). In addition, the
Agency retained the additional 10X
FQPA safety factor for the protection of
infants and children. The assessment
includes evaluations of risks for various

subgroups, including those comprised
of infants and children. The Agency’s
complete risk assessment is found in the
propiconazole reregistration docket at
http://www.regulations.gov, Docket
Identification (ID) Number EPA-HQ-
OPP-2005-0497.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
EPA determined that the available data
indicated no increased susceptibility of
rats or rabbits to in utero and/or
postnatal exposure to difenoconazole. In
the prenatal developmental toxicity
studies in rats and rabbits and the 2-
generation reproduction study in rats,
toxicity to the fetuses/offspring, when
observed, occurred at equivalent or
higher doses than in the maternal/
parental animals. In the prenatal
developmental toxicity study in rats,
maternal toxicity was manifested as
decreased body weight gain and food
consumption at the LOAEL of 85 mg/kg/
day; the NOAEL was 16 mg/kg/day. The
developmental toxicity was manifested
as alterations in fetal ossifications at 171
mg/kg/day; the developmental NOAEL
was 85 mg/kg/day. In a developmental
toxicity study in rabbits, maternal and
developmental toxicity were seen at the
same dose level (75 mg/kg/day).
Maternal toxicity in rabbits were
manifested as decreased body weight
gain and decreased food consumption,
while developmental toxicity was
manifested as decreased fetal weight. In
a 2-generation reproduction study in
rats, there were decreases in maternal
body weight gain and decreases in body
weights of Fy males at the LOAEL of
12.5 mg/kg/day; the parental systemic
and off spring toxicity NOAEL was 1.25
mg/kg/day.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
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were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database is adequate for
conducting a FQPA risk assessment. At
this time, an immunotoxicity study is
not available. However, the toxicology
database for difenocanazole does not
show any evidence of treatment-related
effects on the immune system. The
overall weight of evidence suggests that
this chemical does not directly target
the immune system. An immunotoxicity
study is now required as a part of new
data requirements in the 40 CFR part
158 for conventional pesticide
registration; however, the Agency does
not believe that conducting a functional
immunotoxicity study will result in a
lower point of departure (POD) than that
currently in use for overall risk
assessment, and therefore, a database
uncertainty factor (UFDB) is not needed
to account for lack of this study.

ii. The acute and subchronic
neurotoxicity studies in rats are
available. These data show that
difenoconazole exhibits some evidence
of neurotoxicity in the database, but the
effects are transient or occur at doses
exceeding the limit dose. EPA
concluded that difenoconazole is not a
neurotoxic compound. Based on the
toxicity profile, and lack of
neurotoxicity, a developmental
neurotoxicity study in rats is not
required nor is an additional database
uncertainty factor needed to account for
the lack of this study.

iii. There is no evidence that
difenoconazole results in increased
susceptibility of rats or rabbit fetuses to
in utero and/or postnatal exposure in
the developmental and reproductive
toxicity data.

iv. There are no residual uncertainties
identified in the exposure databases. A
conservative dietary food exposure
assessment was conducted. Acute
dietary food exposure assessments were
performed based on tolerance-level
residues, 100 PCT, and the available
empirical or DEEM™ (ver. 7.81) default
processing factors. Chronic dietary
exposure assessments were based on
tolerance-level residues for some
commodities, average field trial residues
for the majority of commodities, the
available empirical or DEEM™ (ver.
7.81) default processing factors, and 100
PCT. These are conservative approaches
and are unlikely to understate the
residues in food commodities.

EPA also made conservative
(protective) assumptions in the ground
water and surface water modeling used
to assess exposure to difenoconazole in
drinking water. Post-application
exposure of children as well as
incidental oral exposure of toddlers is

not expected. These assessments will
not underestimate the exposure and
risks posed by difenoconazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists. Cancer risk was assessed using
the same exposure estimates as
discussed in Unit II1.C.1.ii., “chronic
exposure.”

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
difenoconazole will occupy 16% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to difenoconazole
from food and water will utilize 45% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
difenoconazole is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Difenoconazole is currently registered
for ornamentals that could result in
short-term residential exposure, and the
Agency has determined that it is
appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to
difenoconazole.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that the
combined short-term food, water, and
residential exposures result in aggregate
MOEs of 180 or greater. Because EPA’s
level of concern for difenoconazole is a
MOE of 100 or below, these MOEs
resulting from short-termed exposure to
difenoconazole are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure

takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

An intermediate-term adverse effect
was identified; however, difenoconazole
is not registered for any use patterns
that would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
difenoconazole.

5. Aggregate cancer risk for U.S.
population. As discussed in Unit
III.C.1.iii., the chronic dietary risk
assessment is protective of any potential
cancer effects.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
difenoconazole residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

An adequate tolerance enforcement
method, method AG-575B, is available
to enforce the tolerance expression. The
method determines residues of
difenoconazole per se in or on crop
commodities by gas chromatography
with nitrogen-phosphorus detection
(GC/NPD). The method’s limits of
quantitation (LOQs) are 0.01-0.05 ppm.
A confirmatory GC method with mass-
selective detection (MSD) is also
available for crop commodities. Samples
from the submitted crop field trials were
analyzed for residues of difenoconazole
using a high performance liquid
chromatography method with tandem
mass spectrometry detection (LC/MS/
MS), Syngenta REM 147.08, or a similar
method. The methods are adequate for
data collection based on acceptable
concurrent method recoveries. The LOQ
was 0.01 ppm for difenoconazole in
mango and wax jambu.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.


mailto:residuemethods@epa.gov

Federal Register/Vol. 76, No. 41/ Wednesday, March 2, 2011/Rules and Regulations

11349

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has established a MRL for
difenoconazole in or on mango at 0.07
ppm. This MRL is the same as the
tolerance established by this action for
difenoconzole in the United States.
Canadian and Mexican MRLs have been
established for difenoconazole;
however, no MRLs have been
established for mango. No Codex,
Canadian, and Mexican MRLs have been
established for residues of
difenoconazole in or on wax jambu.

C. Response to Comments

There were no public comments
received on the Notice of Filing.

D. Revisions to Petitioned-For
Tolerances

EPA has revised the tolerance levels
proposed in the notice of filing for
mango from 0.09 ppm to 0.07 ppm. The
modification was made based on the
available data supporting the use of
difenoconazole on mango and to
achieve harmonization with the
established Codex MRL of 0.07 ppm
residues in or on mango.

Also, the Agency corrected the
commodities named in the notice from
“mango fruit” to “mango” and
“waxapple” to “wax jambu” to reflect
EPA’s prescribled terminology for these
crops.

V. Conclusion

Therefore, tolerances are established
for residues of difenoconazole, 1-[2-[2-
chloro-4-(4-chlorophenoxy)phenyl]-4-
methyl-1,3-dioxolan-2-ylmethyl]-1H-
1,2,4-triazole, in or on mango at 0.07
ppm and wax jambu at 1.5 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or Tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or Tribal governments,
on the relationship between the national
government and the States or Tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described

under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 18, 2011.

Daniel J. Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.475 is amended by
alphabetically adding the following
commodities to the table in paragraph
(a)(1) to read as follows:

§180.475 Difenoconazole; tolerance for
residues.

(a) * x %
(1) * *x %
; Parts per
Commodity million
Mango ! ... 0.07
Wax jambu® ... 1.5
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[FR Doc. 2011-4370 Filed 3-1-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1994-0001; FRL-9274—1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the AT&SF Albuquerque
Superfund Site

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 announces the
deletion of the northern 62-acre parcel
of the AT&SF Albuquerque Superfund
Site (Site) located in Albuquerque,
Bernalillo County, New Mexico, from
the National Priorities List (NPL). The
NPL, promulgated pursuant to section
105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This partial
deletion pertains to the soil and ground
water associated with the northern 62-
acre parcel. After this deletion, these 62
acres will no longer be part of the Site.
The other 27 acres will remain on the
NPL and are not being considered for
deletion as part of this action. The EPA
and the State of New Mexico, through
the New Mexico Environment
Department (NMED), have determined
that all appropriate response actions for
this parcel under CERCLA, other than
operation, maintenance, and five-year
reviews, have been completed.
However, the deletion of these parcels
does not preclude future actions under
Superfund.

DATES: Effective Date: This action is
effective March 2, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-HQ-SFUND-
1994—-0001. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the site information repositories.
Locations, contacts, and phone numbers
are:

e U.S. EPA Region 6 Library, 7th
Floor, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—2733, (214) 665—
6424;

¢ Albuquerque Public Library, Main
Downtown Branch, 501 Copper Avenue,
NW., Albuquerque, New Mexico 87102,
Contact: John Vittal; and,

e New Mexico Environment
Department, Harold Runnels Building,
1190 St. Francis Drive, Santa Fe, New
Mexico 87505.

FOR FURTHER INFORMATION CONTACT:
Katrina Higgins-Coltrain, Remedial
Project Manager (RPM), U.S. EPA
Region 6 (6SF—RL), 1445 Ross Avenue,
Dallas, TX 75202—2733, (214) 665—8143
or 1-800-533-3508
(coltrain.katrina@epa.gov).

SUPPLEMENTARY INFORMATION:

The portion of the site to be deleted
from the NPL is: Northern 62-acre parcel
of the AT&SF Albuquerque Superfund
Site, located in Albuquerque, Bernalillo
County, New Mexico. A Notice of Intent
for Partial Deletion for this Site was
published in the Federal Register on
January 5, 2011 (76 FR 510).

TABLE 1—GENERAL SUPERFUND SECTION

The closing date for comments on the
Notice of Intent for Partial Deletion was
February 4, 2011. One anonymous
public comment was received and
supported the partial deletion of the
Site. EPA, in conjunction with the
NMED, believes the partial deletion
action remains appropriate.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Deletion of a site from the
NPL does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,
the deleted site may be restored to the
NPL without application of the hazard
ranking system. Deletion of portions of
a site from the NPL does not affect
responsible party liability, in the
unlikely event that future conditions
warrant further actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: February 16, 2011.
Al Armendariz,
Regional Administrator, Region 6.

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR 1987 Comp., p. 193.

m 2. Table 1 of Appendix B to part 300
is amended by revising the entry under
NM for “AT&SF (Albuquerque)” to read
as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/County Notes (a)
NM AT&SF Albuquerque ........cccceeeeveeevinenene AlDUQUEIQUE ...eeeeeeeeeieiiieee e P
(a) * ok *

P = Sites with partial deletion(s).
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[FR Doc. 2011-4650 Filed 3—1-11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

46 CFR Parts 520 and 532
[Docket No. 10-03]
RIN 3072-AC38

Non-Vessel-Operating Common Carrier
Negotiated Rate Arrangements

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission is exempting licensed non-
vessel-operating common carriers that
enter into negotiated rate arrangements
from the tariff rate publication
requirements of the Shipping Act of
1984 and certain provisions and
requirements of the Commission’s
regulations.

DATES: The final rule is effective April
18, 2011.

FOR FURTHER INFORMATION CONTACT:
Legal information: Elisa Holland,
202-523-5740,
generalcounsel@fmc.gov.
Technical information: George A.
Quadrino, 202-523-5800; Gary G.
Kardian, 202-523-5856,
tradeanalysis@fmc.gov.

SUPPLEMENTARY INFORMATION:
I. Background
a. Summary of Proposed Rule

On May 7, 2010, the Federal Maritime
Commission (FMC or Commission)
issued a notice of proposed rulemaking
(NPR), pursuant to its authority under
sections 16 and 17 of the Shipping Act
of 1984 (Shipping Act), 46 U.S.C. 40103
and 46 U.S.C. 42101, seeking comments
on a proposal to exempt licensed non-
vessel-operating common carriers
(NVOCCGs) from the rate publication
requirements of the Shipping Act,
subject to certain conditions.* The

175 FR 25151 (May 7, 2010). The proposed rule
was issued following a petition filed by the
National Customs Brokers and Forwarders
Association of America, Inc. (NCBFAA) requesting
the Commission to exercise its authority under 46
U.S.C. 40103 to exempt NVOCCs from provisions of
the Shipping Act requiring publication and
adherence to rate tariffs for ocean transportation to
the extent such transportation is provided under
individually negotiated rates with shipping
customers and memorialized in writing. Petition
No. P1-08, Petition of the National Customs Brokers
and Freight Forwarders Association of America,
Inc. for Exemption from Mandatory Rate Tariff
Publication (“Petition”), published for comment on
August 11, 2008. After consideration of the Petition
and the comments received, the Commission
determined to initiate a rulemaking to relieve

Commission found that it was within its
statutory authority under Section 16 of
the Shipping Act to grant such an
exemption, subject to certain
conditions, as doing so would not result
in substantial reduction in competition
or be detrimental to commerce,
consistent with the Shipping Act. See
46 U.S.C. 40103(a). As proposed, the
exemption would relieve licensed
NVOCCs from their tariff rate
publication obligations when entering
into a “negotiated rate arrangement”
(NRA). An NRA is defined as “a written
and binding arrangement between a
shipper and an eligible NVOCC to
provide specific transportation service
for a stated cargo quantity, from origin
to destination, on and after the receipt
of the cargo by the carrier or its agent
(or the originating carrier in the case of
through transportation).” Proposed
Section 532.3(a). The use of NRAs
would be subject to several conditions,
including (1) NVOCCs who use NRAs
would be required to continue
publishing standard rules tariffs
containing contractual terms and
conditions governing shipments,
including any accessorial charges and
surcharges, and would be required to
make their rules tariffs available to
shippers free of charge; (2) NRA rates
charged by NVOCCs must be mutually
agreed and memorialized in writing by
the date cargo is received for shipment;
and (3) NVOCCs who use NRAs must
retain documentation confirming the
agreed rate and terms for each shipment
for a period of five years, and must
make such documentation promptly
upon request available to the
Commission pursuant to the
Commission’s regulations at 46 CFR
515.31(g).

Licensed NVOCGs, to the extent they
enter into NRAs, would be exempt by
regulation from the following provisions
of the Shipping Act: Section 8(a),
codified at 46 U.S.C. 40501(a)—(c)
(obligation to publish an automated rate
tariff); Section 8(b), codified at 46 U.S.C.
40501(d) (time volume rates); Section
8(d), codified at 46 U.S.C. 40501(e)
(tariff rate increases may not be effective
on less than 30 days notice but
decreases may be effective
immediately); Section 8(e), codified at
46 U.S.C. 40503 (carrier refunds due to
a tariff error); and Section 10(b)(2)(A),
codified at 46 U.S.C. 41104 (requiring
adherence to published tariff rates).

The Commission also sought public
comment on whether the exemption
should be extended to the prohibitions
of Section 10(b)(4), codified at 46 U.S.C.

licensed NVOCCs from the costs and burdens of

tariff rate publication.

41104(4) (prohibiting common carriers
from unfair or unjustly discriminatory
practices in services pursuant to a
tariff), and Section 10(b)(8), codified at
46 U.S.C. 41104(8) (prohibiting common
carriers from undue or unreasonable
preference or advantage or undue or
unreasonable prejudice or disadvantage
for tariff service). Additionally, the
Commission requested interested parties
to submit comments on whether the
exemption should be extended to
foreign-based NVOCCs who are
unlicensed but bonded pursuant to 46
CFR 515.21(a)(3), and on which
elements, if any, qualify an NRA for a
“safe harbor” that affords a presumption
that the corresponding shipment is not
subject to the tariff rate publication
requirement.

b. Comments Received

The Commission received a total of
forty-four public comments: one
comment from two members of
Congress; two comments from other
federal agencies; nineteen from U.S.-
based, licensed NVOCCs; seven from
foreign unlicensed NVOCCs; four from
U.S.-based trade associations; three from
foreign-based trade associations; two
from consultants; and six from tariff
publishers and their employees.2 On

2The Commission received written comments on
the NPR from: Congressmen Mike Doyle, 14th
District, Pennsylvania and Tim Murphy, 18th
District, Pennsylvania (Joint Congressional
Commenter); the Department of Justice, Antitrust
Division, Transportation, Energy & Agriculture
Section; the Department of Transportation, Office of
General Counsel; Econocaribe Consolidators, Inc.;
John S. Connor, Inc.; AIReS, A1 Relocation
Solutions; J.W. Allen & Co., Inc.; C.H. Powell
Company, NVOCC Division; The Camelot
Company; BDG International, Inc.; Hanseatic
Container Line Ltd. and Mid-America Overseas,
Inc.; Lori Fleissner, President, Global Fairways,
Inc.; M.E. Dey & Co., Inc.; Nakamura (USA) Inc.; CV
International; Mohawk Global Logistics; NACA
Logistics (USA) Inc. d/b/a Vanguard Logistics
Services; BDP Transport, Inc., CaroTrans
International, Inc. and Mallory Alexander
International Logistics, LLC (Joint Commenters);
UPS Ocean Freight Services; UTi, United States,
Inc.; DHL-Danzas d/b/a DHL Global Forwarding d/
b/a Danmar Lines Ltd.; Ocean World Lines, Inc.;
Alfred Balguerie, S.A.; Damco A/S; Trans Service
Line; Schenkerocean Limited; CDS Global Logistics,
Inc.; Juerge Bandle, Senior Vice President, Kuehne
+ Nagel, Inc., agent of Blue Anchor Line, Division
of Transpac Container System Ltd., Hong Kong;
Panalpina, Inc. as agent for and on behalf of
Pantainer, Ltd.; New York New Jersey Foreign
Freight Forwarders & Brokers Association, Inc.
(NYNJFFF&BA); National Industrial Transportation
League (NIT League); Transportation Intermediaries
Association (TIA); National Customs Brokers and
Forwarders Association of America, Inc. (NCBFAA);
China Association of Shipping Agencies & Non-
Vessel-Operating Common Carriers (CASA); British
International Freight Association; Fedespedi-
Federazione Nazionale delle Imprese di Spedizioni
Internazionali; Albert Saphir d/b/a ABS Consulting;
Stan Levy, Stan Levy Consulting, LLG; The
Descartes Systems Group, Inc.; RateWave Tariff

Continued
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May 24, 2010, the Commission held a
public meeting to receive oral
comments.? The Commission
considered all comments in developing
this final rule. A discussion of
significant comments and the
Commission’s response to those
comments as well as minor
modifications and clarifications made to
the proposed rule is provided below.

II. The Authority of the Commission to
Grant the Exemption

The strong balance of the comments
expressed general support for exempting
NVOCCs who use NRAs from the tariff
rate publication requirements of the
Shipping Act and the Commission’s
regulations. Notably, the Department of
Justice opined that the proposed
elimination of the NVOCGC tariff
publication requirements would meet
the Section 16 exemption authority
standard and would be an appropriate
exercise of the Commission’s authority.
Other commenters agreed with this
analysis, further stating that the
proposed exemption will allow
NVOCCs to be more flexible and more
responsive to their shippers, and will
promote competition and commerce by
eliminating substantial regulatory costs
to NVOCGCs, a savings that could be
passed on to their customers. A number
of commenters argued that the ability to
enter into NRAs would allow them to
quickly adjust service offerings and
rates due to rapidly changing rates and
surcharges imposed by ocean common
carriers. Most commenters opined that
the proposed rule would not result in a
substantial reduction in competition or
be detrimental to commerce and, in fact,
would increase competition and
promote commerce by making it easier
and more efficient for NVOCCs to quote
rates and to devote their resources to
serving their customers. The NCBFAA
argued that the issuance of the
exemption for NVOCCs would increase,
not decrease, competition in the NVOCC
industry, and would not be detrimental
to commerce, but would instead
increase NVOCC efficiency,

Services, Inc.; Laurie Zack-Olson; Dart Maritime
Service, Inc.; Distribution Publications, Inc.; and
the Kaslea Corporation d/b/a U.S. Traffic Service.
3QOral comments were made by from the
following individuals: Edward D. Greenberg,
Counsel for National Customs Brokers & Forwarders
Association of America, Inc.; Paulette Kolba, Vice
President of Ocean Compliance, Panalpina, Inc. as
agent for Pantainer Ltd.; Robert J. Schott, President,
SEASCHOTT, Division of AIRSCHOTT, Inc.; Robert
A. Voltmann, President & CEO, Transportation
Intermediaries Association; Neil Barni, President,
CargoSphere; James E. Devine, President,
Distribution Publications, Inc.; Stan Levy,
President, Stan Levy Consulting; Gerard P. Wardell,
President, and Laurie A. Zack-Olson, Vice President
of Tariff Operations, RateWave Tariff Services, Inc.

substantially reduce unnecessary costs,
save jobs, permit NVOCCs to expend
scarce resources in positive ways and
allow NVOCC'’s to reduce rates for their
shippers. Conversely, several
commenters opined that the NPR did
not meet these standards and was
therefore beyond the Commission’s
current statutory authority.

The Commission issued the NPR
pursuant to its authority under section
16 of the Shipping Act, which allows
the Commission to exempt future
activity from the requirements of the
Shipping Act if the Commission finds
that the exemption will not result in a
substantial reduction in competition or
be detrimental to commerce. 46 U.S.C.
40103. The Commission may attach
conditions to such an exemption and
may, by order, revoke an exemption.
The Commission has granted
exemptions in the past. For example, in
2004, the Commission used its authority
under Section 16 to exempt NVOCCs
who entered into negotiated service
arrangements (NSAs) from the Shipping
Act’s tariff publication requirements..
The Commission has also denied such
requests for exemption in the past.4

The Commission, as previously
stated, is authorized to grant an
exemption under Section 16 when it
finds that the exemption will not result
in a substantial reduction in
competition and, separately, will not be
detrimental to commerce. The relevant
competitive considerations in
determining whether to grant the
exemption and allow licensed NVOCCs
to enter into NRAs were: competition
among NVOCCs; competition between
NVOCCs and VOCCs; competition
among VOCCs; and competition among
shippers.

With regard to competition among
NVOCCs, the Commission’s records
show that as of February 10, 2011, there
were 3,368 NVOCCs licensed in the
United States and 1,125 foreign
unlicensed NVOCCs, indicating that
customers can choose among a wide
array of competing service providers.
Additionally, allowing licensed
NVOCGCs the ability to opt out of the
tariff rate publishing requirements of the
Shipping Act could reduce entry costs
for additional potential competitors in
the NVOCC market, thereby resulting in
more service providers and even greater

4 See Motor Vehicle Manufacturers Association of
the United States, Inc. and Wallenius Lines, N.A.—
Joint Application for exemption from certain
requirements of the Shipping Act of 1984 for certain
limited shipments of passenger vehicles, Petition,
26 S.R.R. 1269 (1994) (Commission denied a
petition for exemption based on the pre-Ocean
Shipping Reform Act version of Section 16 of the
Shipping Act of 1984).

competition. The Commission believes
that allowing licensed NVOCCs to opt
out of the requirement to publish tariff
rates will enhance competition, rather
than result in a substantial reduction in
competition among licensed NVOCCs.

One commenter voiced concerns that
granting the exemption will put VOCCs
at a competitive disadvantage to
NVOCCs as not all cargo moves under
VOCC service contracts. That lone
commenter is not a transportation
provider, either as an NVOCC or a
VOCC. Such issues were not raised by
any VOCC. Some commenters have
argued that NVOCCs and VOCCs do not
compete against each other, as NVOCCs
tend to service small-to-medium sized
shippers and VOCCs tend to serve larger
customers that sign service contracts.
The record demonstrated, however, that
many shippers use both NVOCCs and
VOCCs at one time or another, thereby
creating a competitive market.

The Joint Commenters, citing
generally accepted industry statistics,
noted that since the implementation of
the Ocean Shipping Reform Act of 1998
(OSRA), over 90% of shippers’ dealings
with ocean common carriers have been
in the form of confidential service
contracts, rather than through tariff
rates. Thus, VOCCs would appear to
have had a statutory competitive
advantage over NVOCCs, an advantage
that will be somewhat reduced by this
rule. As a result, NVOCCs will likely
become more competitive with VOCGCs.

Providing NVOCGs the ability to opt
out of tariff rate publishing is highly
unlikely to reduce competition among
VOCCs. All NVOCC cargo must
eventually move with a VOCC which, in
turn, competes with other VOCCs for
NVOCC cargo. If NVOCCs were able to
somehow increase their cargo share due
to their ability to opt out of rate tariff
publishing, then those VOCCs who are
more reliant on NVOCC cargo could
conceivably capture more cargo from
VOCCs that do not rely as much on
NVOCC cargo. This, however, is in the
Commission’s view extremely
speculative and, if such a scenario
actually came about, we believe that it
would be more likely to lead to changed
business models by affected VOCCs and
ultimately lead to increased competition
overall. Thus, the Commission finds
that granting the exemption would not
result in a substantial reduction in
competition among VOCCs.

Finally, many commenters asserted
that their customers do not inquire as to
published tariff rates, making such
published rates effectively useless.
Other commenters stated that their
customers consult with multiple carriers
directly, by e-mail or phone, in search
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of the best quote and do not consult
published tariffs. Several commenters
stated that their shipper customers have
never used a published tariff to review
the marketability of an ocean freight
rate.5 Accordingly, the record
demonstrates that shippers, for the most
part, do not presently use published
NVOCGC tariffs for price information.
Exempting such publication
requirements, therefore, would have
little effect on competition and,
certainly, would not have a substantial
impact. The Commission also notes that
since the advent of confidential service
contracts offered by VOCCs and, to
some extent, NSAs offered by NVOCCs,
it appears that pricing competition has
increased rather than decreased. For
these reasons, the Commission does not
believe that allowing NVOCCs to opt out
of the requirement to publish tariff rates
will result in a substantial reduction in
competition among shippers.

The Commission’s authority under
section 16 to grant exemptions from the
statutory requirements of the Shipping
Act, in whole or in part, requires the
Commission to find not only that the
exemption will not result in a
substantial reduction in competition,
but also that the exemption will not “be
detrimental to commerce.” ¢ Ensuring
that any exemption granted by the
Commission is not detrimental to U.S.
commerce is of particular importance at
this time, considering the goal of the
Administration’s National Export
Initiative to double U.S. exports over the
next five years.”

Initially, it is significant that no
shipper or carrier—NVOCC or VOCC—
has appeared in this proceeding to
object to granting the exemption or to
allege economic harm resulting from
providing NVOCCGs the option of
entering into NRAs,? a matter of
significance in previous exemption
cases. See, Petition for Exemption from
Tariff Filing Requirements Previously
Granted, etc., 22 S.R.R. 1040, 1043
(1984); Tariff Filing Notice Periods—
Exemptions, 24 S.R.R. 1604, 1605-06
(1989). Indeed, the NIT League, a large
organization of shippers in the United

5 Several commenters suggested that the
Commission initiate a proceeding to review and
reform its tariff regulations for NVOCCs and
VOCGs. The Commission does not believe such
action alone would provide benefits to NVOCCs or
their customers that are as timely or significant as
this final rule.

6 Section 16, 46 U.S.C. 40103.

7 See Executive Order No. 13534, 75 FR 37756
(March 10, 2010).

8 Objections by commenters to certain of the
conditions imposed on NRAs in the NPR are
discussed, infra.

States, has submitted comments in
support of the grant of the exemption.
Moreover, the Commission has
already concluded in this proceeding
that authorizing licensed NVOCCs to
enter into NRAs, subject to the
conditions imposed, will reduce
NVOCC operating costs and increase
competition in the U.S. trades.
Consequently, the Commission believes
that allowing NRAs as proposed will
result in a benefit to commerce.
Accordingly, after reviewing all of the
comments received, and in light of the
relief sought and the conditions
proposed in the NPR, the Commission
finds that permitting licensed NVOCCs
the option of operating under NRAs
would not be detrimental to commerce.
Numerous commenters argued that
because shippers do not access NVOCC
tariffs, the maintenance of such tariffs
serves no purpose and imposes
additional costs on NVOCCs. The Joint
Commenters argued that the exemption,
as proposed, will allow NVOCCs to
eliminate unnecessary costs. In contrast,
several commenters questioned whether
any cost saving experienced by NVOCCs
would be passed on to shippers and
whether there will be a net gain in jobs
since jobs could be lost as the function
of coordinating rate filings and
submitting them to a tariff publisher
will no longer exist. However, with a
highly competitive industry consisting
of more than 3,300 licensed NVOCCs
competing for cargo, the Commission
believes it is likely any cost savings
realized through use of NRAs will be
passed through to shippers in the form
of more competitive rates. Residual
savings to NVOCCs, as well as savings
from lower rates to shippers, will
provide funds for reinvestment and
growing their respective businesses.
Accordingly, providing this exemption
would likely result in economic growth
that would ultimately increase jobs.
Notwithstanding the ability of
NVOCCs to enter into NSAs, a number
of commenters expressed the view that
there remained a need for NRAs that
would exempt NVOCCs from tariff rate
publication. One NVOCC commented
that while some shippers may wish to
work under a contract/NSA basis and
some NVOCCs may wish to issue an
NSA to obtain a volume commitment,
most small-to-medium enterprises work
on a quotation basis, often for a variety
of services, and these companies do not
want or need to engage in a formal
contract process. Although several
commenters suggested the Commission
revisit NSAs and their relatively
infrequent usage by NVOCCs, the
Commission does not believe it is
necessary at this time to initiate such a

proceeding, as NSAs were implemented
to give NVOCCs and their customers
additional flexibility to structure their
shipping transactions and their usage is
voluntary. NVOCCs’ lack of widespread
NSA usage does not bear on the
question of whether the Commission
should grant the instant exemption,
except that it does tend to corroborate

a point argued by supporters of the
exemption—that NRAs are necessary
because the business models of many
NVOCCs are not conducive to using
NSAs.

Several commenters questioned
whether NVOCCS entering into NRAs
would continue to be common carriers
at all. The answer is clearly yes.
Entering into an NRA with a shipper, as
opposed to providing service at tariff
rates, would not change the common
carrier status of an NVOCC.® The
publishing of a tariff is not what
characterizes an entity as a common
carrier, and NVOCCs would still be
required to publish a rules tariff.10
Rather, the existence of a common
carrier triggers the requirement to
publish a tariff.

As discussed by the TIA, common
carriage existed from 1916 to 1961
under the Shipping Act of 1916 without
a statutory requirement that common
carriers file or publish tariffs. Congress
added a filing requirement in 1961 at
the time dual rate loyalty agreements
were authorized for conferences and
carriers. The tariff provision was
intended to protect shippers against
sudden and unannounced rate
increases. H. Rep. No. 498, 87th Cong.,
1st Sess. at 2-3 (1961); S. Rep. No. 860,
87th Cong., 1st Sess. at 10-19 (1961).
Congress changed the filing requirement
to a publication requirement in 1998
with the passage of the OSRA. The
ability of an NVOCC to enter into NRAs
with its shipper customers in lieu of

9Indeed, VOCCs are ocean common carriers even
when most of their business is done under service
contracts.

10 The Shipping Act defines a common carrier as
a person who holds itself out to the general public
to provide transportation by water of passengers or
cargo between the United States and a foreign
country for compensation; assumes responsibility
for the transportation from the port or point of
receipt to the port or point of destination; and uses,
for all or part of that transportation, a vessel
operating on the high seas or the Great Lakes
between a port in the United States and a foreign
port. 46 U.S.C. 40102(6). Similarly, Black’s Law
Dictionary defines a common carrier as a
commercial enterprise that holds itself out to the
public as offering to transport freight or passengers
for a fee. Black’s Law Dictionary (8th ed. 2004). A
common carrier is “bound to take all goods of the
kind which he usually carries, unless his
conveyance is full, or the goods be specially
dangerous; but may charge different rates to
different customers.” Thomas E. Holland, The
Elements of Jurisprudence 299 (13th ed. 1924).
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moving cargo under a published tariff
rate, and to assess different rates to
different customers, does not disqualify
an NVOCC as a common carrier. The
responsibilities associated with
common carriage remain and NVOCCs
entering into NRAs continue to be
subject to the applicable requirements
and strictures of the Shipping Act,
including oversight by the Commission.
For example, NVOCCs will continue to
be subject to requirements that they
establish and observe “just and
reasonable regulations and practices,”
46 U.S.C. 41102(c), and prohibitions
against false billing, false classification,
false weighing or measurement,
retaliating against shippers, engaging in
unfair practices, and unreasonably
refusing to deal or negotiate, 46 U.S.C.
41104(1), (3), (4), and (10).

The Commission recognizes the
rapidly changing nature of the current
shipping environment and believes that
the ability of NVOCCs to enter into
NRAs may increase competition and
promote commerce by allowing
NVOCGCs to better serve their shipper
customers. Based on the comments
received and the Commission’s
experience, it appears that a vast
majority of shippers obtain information
regarding rates directly from NVOCCs
without consulting published tariffs. It
also appears that the systems used by
NVOCCs to generate rate quotations are
duplicated by those necessary to comply
with tariff publishing requirements and
the continuing requirement to publish
rate tariffs may result in unnecessary
costs to NVOCCs and their shipper
customers. The decision to enter into an
NRA rests with each shipper and
NVOCC and is purely voluntary. Those
licensed NVOCCs who find it more
advantageous to use published tariff
rates for some or all of their business
may continue to do so, while those
licensed NVOCCs and shippers who
believe it will be more advantageous to
enter into negotiated rate arrangements
may choose to do so, within the
requirements of the NRA regulations.

Allowing licensed NVOCCs to enter
into NRAs in lieu of publishing tariff
rates will not result in substantial
reduction in competition among
NVOCCs, between NVOCCs and VOCCs,
among VOCCs, or among shippers. The
Commission has also found that use of
NRAs by licensed NVOCCs will not be
detrimental to commerce. It is,
therefore, within the authority of the
Commission to permit licensed NVOCCs
to enter into NRAs with their customers
subject to the terms and conditions set
forth in this regulation.

III. The Scope of an NRA

The Commission received a large
number of comments and questions
concerning the scope of an NRA.

a. Cargo Quantity

Commenters questioned the meaning
of “cargo quantity” in the definition of
rate,1! specifically whether a single
NRA could cover more than one
shipment. Pursuant to Proposed Section
532.5(d), an NRA must clearly specify
the rate and to which shipment 12 or
shipments such rate will apply.
Therefore, the term “cargo quantity”
contemplates that an NRA may cover
more than one shipment so long as all
shipments are specified in the NRA.

b. Election To Use Exemption

A number of commenters questioned
whether an NVOCC that elects to use
NRAs may also move cargo pursuant to
tariff rates. Under the final rule,
NVOCCs are not required to choose to
move all of their cargo under either
NRAs or tariff rates. Eligible NVOCCs
may choose to use NRAs on whatever
basis best suits the market they serve. In
order to ensure clarity as to whether an
NVOCC is moving cargo under either an
NRA or a tariff rate for a particular cargo
quantity, Proposed Section 532.6(a)(1)
has been modified to include a
requirement that an NVOCC moving
cargo pursuant to an NRA for a
particular cargo quantity (either
shipment or shipments), must place a
prominent notice to that effect on its
bills of lading or equivalent documents
for that cargo quantity, in addition to
the general notice in its rules tariff and
its FMC-1 filed with the Commission.
All licensed NVOCCs will need to
access the Commission’s FMC-1 form in
order to make an initial choice 13 among
(1) Moving all cargo pursuant to tariff
rates; (2) moving all cargo pursuant to
NRAs; or (3) moving cargo either via
tariff rates or via NRAs. The
Commission intends to modify the
FMC-1 form to allow NVOCCs to notify
the Commission of their intentions in
advance of the effective date of the Final
Rule and will make an announcement
via its Web site when the ability to do
so is available.

11 The NPR defined “rate” for the purposes of
NRAs as the “price stated for providing a specified
level of transportation service for a stated cargo
quantity”. Proposed Section 532.3(b).

12 A shipment, as defined in 46 CFR 520.2, is “all
of the cargo carried under the terms of a single bill
of lading.”

13 This initial choice may be modified by a
licensed NVOCC at any time thereafter by further
amendment of its FMC—1.

c. Rate: Base and Surcharge

There were also numerous comments
filed regarding the meaning of “rate” in
an NRA and its relationship to
surcharges, accessorials, and rules
tariffs. A number of commenters
recommended including in the NRA all
components of the transportation costs
and argued NVOCCs should have the
flexibility to structure NRAs from one
extreme of merely containing base rates
(with all other terms left to the rules
tariff) to inclusion in the NRA of all
terms. Commenters recommended that
the NRA include information as to
which surcharges are to be added to the
rate, either in the NRA itself or by
reference to the NVOCC'’s rules tariff.
The NIT League opined that parties to
an NRA should be able to negotiate an
all-inclusive rate or a base rate with
itemized surcharges, or should be
required to specifically incorporate and
identify which surcharges or
accessorials from the rules tariff will
apply. In a related comment,
NYNJFFF&BA questioned how an
NVOCC would implement general rate
increases in the context of an NRA.

The Commission believes that
NVOCCs and their shipper customers
should have flexibility in structuring
NRAs. As is the case with respect to
tariff rates, the rate stated in an NRA
may specify the inclusion of all charges
(an “all-in” rate) or specify the inclusion
of only certain accessorials or
surcharges. Without specifying
otherwise, the NRA would only replace
the base ocean freight rate or published
tariff rate. If the rate contained in an
NRA is not an all-in rate, the NRA must
specify which surcharges and
accessorials from the rules tariff will
apply. To the extent surcharges or
accessorials published in the NVOCC’s
rules tariff will apply, the NRA must
state that the amount of such surcharges
and accessorials is fixed once the first
shipment has been received by the
NVOCC, until the last shipment is
delivered. Rates stated in an NRA may
not be increased via a GRI.

d. Terms of an NRA

The NCBFAA’s petition and the
Commission’s proposed rule suggested
an NRA accompanied by an exemption
from the published tariff rate upon
satisfaction of certain conditions.
Neither proposed changes to rules
tariffs, NSAs, or service contracts. One
commenter on the proposed rule
suggested that an NRA should be
expanded to include such economic
terms as credit and payment terms, late
payment interest, freight collect or
prepay, rate methodology, including
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minimum quantities, time/volume
arrangements, penalties or incentives,
the methods for implementation of rate
changes, or provisions for arbitration,
forum selection for disputes and
variance of per-package liability limits.
Commission Staff raised concerns that
expanding the scope of the NRA beyond
rates could cause overlap and confusion
between NRAs and NSAs, which must
be filed with the Commission. At this
time, the Commissioners hold differing
views on the commenter’s proposal and
the concerns raised by Commission
Staff. Accordingly, the Commission will
move forward with the current rule as
proposed (and as requested in the
Petition), under which an NRA is an
alternative to a published rate and does
not include other economic terms. Nor
can an NRA under this final rule
contain a volume commitment,
minimum quantity commitment, or a
penalty provision for failure to meet a
minimum quantity.'# The Commission
will commence proceedings to obtain
and consider additional public
comments on potential modifications to
the final rule, including possible
expansion of the terms that can be
included in an NRA. The record in this
proceeding will be incorporated into a
new Commission proceeding.

e. Affiliates

Although treatment of affiliates was
not a focus of the commenters, the
Commission finds no reason to treat
affiliates differently under NRAs than
they are treated under NSAs.
Accordingly, a definition of affiliate has
been added to Proposed Section 532.3.
With the mutual concurrence of the
NRA parties, affiliates of the shipper are
entitled to access the NRA rates, in
which case, the names and addresses of
eligible affiliates shall be identified in
the NRA. Proposed Section 532.5(b) has
been modified accordingly.

f. Household Goods and Other
Limitations

The Commission received other
comments regarding the scope of an
NRA. One commenter, Mr. Levy,
suggested that rates covering shipment
of household goods and personal effects
should not be exempted from tariff rate
publication, citing the Surface
Transportation Board’s rules governing
domestic household goods carriage
which require the publication of tariffs.
Without opining on the merits of this
suggestion, in light of the Commission’s
ongoing Fact-Finding Investigation

14 An NRA may contain a maximum quantity
limit in the case of an NRA covering multiple
shipments.

concerning household goods
shipments,?5 the Commission has
determined not to adopt the suggestion
at this time as it may be more
appropriate to revisit this issue after the
Commission has the benefit of the Fact-
Finding Officer’s Final Report. Ms.
Zack-Olson suggested that exemptions
should be awarded on an individual
basis based on certain criteria. The
Commission notes that awarding the
exemption on an NVOCC-by-NVOCC or
customer-by-customer basis, based on
specific criteria, would require an
unnecessarily large expenditure of
resources by both NVOCCs and the
Commission and declines to adopt this
suggestion.

IV. Extension of the Exemption to
Foreign, Bonded, Unlicensed NVOCCS

The NPR proposed granting the
exemption only to licensed NVOCCs,
but requested comments on whether the
exemption should be extended to
foreign-based NVOCCs who are
unlicensed, but bonded pursuant to 46
CFR 515.21(a)(3) (hereinafter “foreign
unlicensed NVOCCs”).16 A large number
of comments were received by the
Commission in response to its query,
with the strong majority of commenters
supporting extension of the exemption
to foreign unlicensed NVOCCs.
Commenters mainly alleged adverse
effects on competition and fears of
discrimination or retaliation by
regulators in other countries.

Commenters argued that foreign
unlicensed NVOCCs will be
disadvantaged because they will
continue to be required to publish rates.
The Commission recognizes there are,
and would continue to be, under this
final rule, differences between licensed
and foreign unlicensed NVOCCs, not
just in tariff publication costs, but also
licensing costs and bonding costs.
However, the Commission does not
believe that the balance of such
differences would be of such a
magnitude that it would lead to a
substantial reduction in competition.

Commenters also argued that, if the
exemption is limited to licensed
NVOCCs, discrimination against United

15 See Fact Finding Investigation No. 27,
Potentially Unlawful, Unfair or Deceptive Ocean
Transportation Practices Related to the Movement
of Household Goods or Personal Property in U.S.-
Foreign Oceanborne Trades, Order issued June 23,
2010.

16 The Commission’s Bureau of Licensing and
Certification’s records, as of February 10, 2011,
show a total of 5,576 entities operating in the U.S.
trade as ocean transportation intermediaries: 1,083
licensed freight forwarders, 1,724 licensed
NVOCCs, 1,589 entities licensed as both freight
forwarders and NVOCCs, 1,125 foreign unlicensed
NVOCCs and 55 licensed foreign-based NVOCCs
operating in the U.S. trade.

States-based NVOCCs operating in
foreign countries will occur.
Commenters cited these specific
examples of possible discrimination: the
levying of special retaliatory customs
tariffs or duties on American products;
a new requirement that United States-
based NVOCGCs file tariffs; a requirement
for United States-based NVOCCs to hold
bonds in higher amounts than currently
required; and a requirement that United
States-based NVOCCs be licensed in
foreign countries. Commission Staff,
however, provided the Commissioners
their view that these predictions of
discrimination against United States-
based NVOCCGs operating in foreign
countries are speculative, because the
path to licensure is readily available to
foreign-based NVOCCs to the same
extent as United States-based entities.
Foreign unlicensed NVOCCs may apply
for and, if qualified, obtain an NVOCC
license. Not only would this provide the
benefit of NRAs but also reduced bond
costs. Currently, fifty-five foreign-based
NVOCCs hold FMC-issued licenses.

Commission Staff raised concerns that
extending the exemption to foreign
unlicensed NVOCCs could hamper their
ability to protect the shipping public, as
the exemption is predicated, among
other things, on the prompt availability
of records. The Commission Staff
reports that the ability of the
Commission and some private
disputants 17 to obtain NRA
documentation from foreign unlicensed
NVOCCs is likely to be adversely
impacted by the foreign situs and
unlicensed status of such companies.
Presently, both the Commission and
private litigants are able to access a
foreign unlicensed NVOCC'’s rates and
rules tariffs. If such foreign unlicensed
NVOCCs are permitted to use NRAs, the
Commission would have less timely
access to the rate information for those
cargo quantities moving pursuant to
NRAs. The Commission could be
reduced to obtaining such information
only with the cooperation of the foreign
unlicensed NVOCC or its customer, or
through a Commission issued subpoena
or order,!8 and those private parties
without their own copies may only be

171n a typical dispute between a shipper and a
foreign unlicensed NVOCC, the shipper is likely to
have its own copy of the NRA documentation that
would be at issue. Commission Staff reports that
some disputes involving foreign unlicensed
NVOCCs, however, can involve VOCCs, freight
consignees, freight forwarders, notify parties, and
other affected parties who may be listed on a bill
of lading for a shipment, but who may not have
their own copy of NRA documentation.

18 The issuance of a subpoena presupposes an
active Commission investigation into violations of
the Shipping Act. See 46 U.S.C. 41303.
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able to obtain such information through
the discovery process.19

Commission Staff raised several other
concerns about extending this
exemption to foreign unlicensed
NVOCCs in the absence of published
tariff rates. For foreign unlicensed
NVOCCs, there is no application and
approval process as there is for United
States-based NVOCCs. The licensing
process for United States-based
companies includes a detailed review of
the experience and character of the
application’s Qualified Individual (QI)
and the character, not only of the QI, but
also of the major officers and
shareholders. The QI must have a
minimum of three years of qualifying
NVOCC experience as verified by
previous employers and personal
references with knowledge of the QI's
qualifications, who are interviewed by
telephone or via e-mail by the
Commission’s Bureau of Certification
and Licensing (BCL). BCL’s review of
applicants includes a thorough vetting
of the Commission’s complaint and
enforcement records systems as well as
commercial databases to analyze the
applicant’s financial background,
including unsatisfied liens and
judgments and any criminal history.
Any information not consistent with
that provided by the applicant is
investigated and may result in denial of
the application.

Accordingly, when the Commission
approves a license for a United States-
based applicant, it is acting upon
substantive, verified information under
the experience and character standards
of Section 19 of the Shipping Act. By

19 The Commission’s decisions (both before and
after the passage of OSRA with its requirement that
United States-based NVOCCs be licensed), have
noted repeatedly “the fact that foreign-based
NVOCCs often ignore Commission proceedings and
orders to furnish answers to BOE’s discovery
requests.” Ever Freight Int’l. Ltd. et al., 28 SR.R.
329, 335 (1998); see also Refrigerated Container
Carriers Pty. Ltd., 28 Continued * * * SR.R. 799
(1999) (“BOE has had to deal with the practical
problem of obtaining evidence * * * when
respondents are located overseas, do not cooperate,
and, indeed, ignore Commission proceedings
altogether.”); Kin Bridge Express Inc. and Kin Bridge
Express, (U.S.A.) Inc., 28 S.R.R. 971 (1999). In
Universal Logistics Forwarding Co., Ltd., 29 S.R.R.
36, 37 (2001), a foreign NVOCC refused to respond
to discovery requests or the Administrative Law
Judge’s discovery order. The NVOCC was assessed
civil penalties of $1,237,500. 29 S.R.R. 474, 475
(2002). In Transglobal Forwarding Co., Ltd, 29
S.R.R. 815, 821 (2002), a foreign NVOCC did not
respond to Bureau of Enforcement discovery
requests, and then failed to respond fully to an
Administrative Law Judge order. The NVOCC was
assessed civil penalties of $1,440,000. In Hudson
Shipping (Hong Kong), Ltd. d/b/a Hudson Express
Lines, 29 S.R.R. 702 (2002), a Hong Kong-based
NVOCC refused to respond to Bureau of
Enforcement discovery requests or an
Administrative Law Judge order. Ultimately, the
NVOCC was assessed $7.9 million in civil penalties.

contrast, a foreign unlicensed NVOCC is
not required to have a QI or anyone in
its employ who has any experience
shipping in the United States trades.
Similarly, foreign unlicensed NVOCCs
are not required to have the character
necessary to provide NVOCC services to
United States importers and exporters,
as United States based companies do.
The Commission knows little more than
the name and address of such persons
and the identity of their agent for
service of process in the United States.

Commenters suggested various
methods to address this concern,
including requiring all participating
NVOCCs to agree in writing to produce
NRA records as reasonably requested by
the Bureau of Enforcement; requiring
that foreign unlicensed NVOCCs
maintain their NRA files at the offices
of their U.S. agents or a third party Web
site; or requiring that all foreign based
NVOCCs place a statement in their rules
tariff regarding the location of records
and contact information. Another
commenter suggested that the
exemption be extended to unlicensed
NVOCGCs that are affiliates with licensed
NVOCCs in good standing.
Alternatively, one commenter suggested
that the tariff rate exemption be limited
to exports from the United States.

These suggestions did not fully
address the concerns raised by
Commission Staff at this time. Congress,
in providing for foreign-based
companies to operate as NVOCCs,
without being required to be licensed or
vetted, recognized possible regulatory
differences between United States and
foreign-based NVOCCs. Congress
directed the Commission to take into
account that foreign-based unlicensed
companies had not been reviewed as to
experience and character and “to
consider the difference in potential for
claims against the bonds between
licensed and unlicensed intermediaries
when developing bond requirements.”
Congress recognized the “diversity of
activities” conducted by ocean
transportation intermediaries and
directed the Commission “to establish a
range of licensing and financial
responsibility requirements
commensurate with the scope of
activities conducted by different ocean
transportation intermediaries and the
past fitness of ocean transportation
intermediaries in the performance of
intermediary services.” S. R. Rep. No.
105-61, at 30-32 (1997). Accordingly,
Congress recognized that not all
NVOCCs were to be treated equally from
a regulatory perspective and that the
Commission was to take into account
those factors necessary to ensure the
public is protected.

Commission Staff has raised further
concerns over its ability to protect the
shipping public with respect to possible
exempted operations of foreign
unlicensed NVOCCs. The proposed rule
provides that NRAs and associated
records are subject to inspection and
reproduction requests under 46 CFR
515.31(g). However that provision only
applies to a “licensee.”

Absent that limitation, obtaining
records located overseas can be difficult
and may involve considerable delay.
The Hague Convention on the Taking of
Evidence Abroad in Civil and
Commercial Matters 2° (Convention)
provides procedures for obtaining
evidence from entities in certain
countries, but those procedures are time
consuming and uncertain, at best.
Moreover, while the United States is a
signatory to the Convention, many of
our trading partners are not.2* And,
even among those nations party to the
Convention, most have executed a
“declaration” that they will not honor
requests to obtain pre-trial discovery of
documentary evidence.22 The
Commission Staff has raised concerns
that Commission requests for
documentation could be subject to delay
due to the requirements of the
Convention.

Schenkerocean Limited cited the
requirement that foreign unlicensed
NVOCCs may only provide ocean
transportation intermediary services in
the United States through a licensed
ocean transportation intermediary as
support for the proposition that the
Commission would have regulatory
access to the bonds of both entities. If
the licensed OTI in the United States
acts as an agent, however, it is likely

20 Hague Conference on Private International
Law, Hague Convention of 18 March 1970 on the
Taking of Evidence Abroad in Civil and
Commercial Matters, (Entered into force October 7,
1972), U.N.T.S. 37/1976.

21 For example, neither Japan, Taiwan nor Brazil
is a signatory to the Convention.

22 Most countries who are party to the Convention
(with the exception of the Czech Republic, Israel,
the Slovak Republic and the United States), have
executed a declaration under Article 23 of the
Convention that they will not execute letters of
request issued for the purpose of obtaining pre-trial
discovery of documents. These declarations are
meant to prevent general requests whereby one
party seeks to find out what documents are in the
possession of another party. The countries who
have executed some form of declaration under
Article 23 include Argentina, Australia, Bulgaria,
China, Cyprus, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, India, Italy, Lithuania,
Luxembourg, Mexico, Monaco, Continued * * *
Netherlands, Norway, Poland, Portugal, Romania,
South Africa, Seychelles, Singapore, Spain, Sri
Lanka, Sweden, Switzerland, Turkey, Ukraine,
United Kingdom, and Venezuela. Hague Conference
on Private International Law (2011) available at
http://www.hcch.net/
index_en.php?act=conventions.status &cid=82.


http://www.hcch.net/index_en.php?act=conventions.status&cid=82
http://www.hcch.net/index_en.php?act=conventions.status&cid=82

Federal Register/Vol. 76, No. 41/ Wednesday, March 2, 2011/Rules and Regulations

11357

only the bond of the foreign NVOCC
would be available to satisfy any civil
penalty or reparation awards, not the
bond of the United States-based
company acting in an agency capacity.

Commission Staff has raised concerns
that the difficulties facing the
Commission in compelling production
of pertinent documentation and, what
may be the inability of a private litigant
to obtain documentation, could reduce
the Commission’s ability to protect the
shipping public. At this time,
Commissioners hold differing views on
the concerns the Staff has raised, and on
the relevance and weight those concerns
should be given in the Commission’s
decision whether or not to extend the
exemption to foreign unlicensed
NVOCCGCs. Accordingly, the Commission
will move forward with the current rule
as proposed for licensed NVOCCs, but
as noted above, will commence
proceedings to obtain and consider
additional public comment on potential
modifications to the final rule,
including possible extension of the
exemption to include foreign unlicensed
NVOCCs. The record in this proceeding
will be incorporated into the new
Commission proceeding.

V. Memorialization of NRAs and
Recordkeeping Requirements

Several commenters asked for
clarification as to whether an NRA
could consist of an electronic
communication such as an e-mail or a
facsimile with one commenter arguing
that both methods of communication are
internationally acceptable. It is the
Commission’s view that both may be
satisfactory forms of NRA
memorialization.23 UPS objected to the
requirement of Proposed Section
532.7(a) to retain associated records,
and argued the regulation should
require only the retention of those
specific documents constituting the
contract between the NVOCC and
shipper and any document necessary to
interpret and enforce the contract. The
Commission notes that the wording in
Proposed Section 532.7(a) is similar to

23For example, the International Chamber of
Commerce ICC eTerms 2004 provides a framework
so that parties can agree to contract electronically.
International Chamber of Commerce (2011),
available at http://iccwbo.org/policy/law/id3668/
index.html. Similarly, the Supplement to the
Uniform Customs and Practice for Documentary
Credits for Electronic Presentation (eUCP), a
supplement to the Uniform Customs and Practice
for Documentary Credits (2007 Revision ICC
Publication No. 600) (UCP) exists to accommodate
presentation of electronic records alone or in
combination with paper documents. The E-Sign Act
of 2000, with some exceptions, prohibits the denial
of legal effect, validity, or enforcement of a
document solely because it is in electronic form. 15
U.S.C. 7001 et seq.

that contained in the recordkeeping
requirements for NSAs at 46 CFR
530.15(a) and believes the requirement
that NVOCCs maintain original NRAs
and associated records is appropriate.
RateWave Tariff Services, Inc. sought
guidance on what the Commission
means in Proposed Section 532.7(a) by
“associated records,” and recommended
that the Commission provide a list of
possible documents. Given the variety
of documents which may be utilized by
NVOCGCs, it is impossible to provide a
comprehensive list of documents and
therefore, the Commission declines to
do so.

UPS argued that the required
retention period for documentation
should be shortened to three years. The
requirement to maintain documentation
for five years is, however, consistent
with the statute of limitations for
violations of the Shipping Act found at
46 U.S.C. 41109(e). Therefore, the
Commission believes it is necessary that
documentation be available for five
years. UPS also requested that the
Commission clarify that the
requirements of 46 CFR 515.33 do not
apply to NRAs. That provision contains
detailed requirements regarding the
retention of financial data and shipment
records by ocean freight forwarders.
Since the requirements of 46 CFR
515.33 apply only to freight forwarders,
they would not apply to any NVOCC.

Panalpina, Inc. recommended against
a requirement for centralized record
keeping and urged the Commission to
model the NRA recordkeeping
requirements on 46 CFR 515.33.
Another commenter, Ms. Zack-Olson,
argued that, for ease of access to
documents by the Commission, the
documents should be stored both in the
shipping file and at a remote location
such as a third-party Web site. Yet
another commenter, Mr. Levy, also
suggested that NRAs be filed with the
Commission at no cost, arguing this
would lead to better uniformity and
access. The Commission declines to
adopt these suggestions. Each NVOCC
appears to be best able to determine the
most suitable, efficient way for it to
ensure compliance with the
documentation, retention and access
requirements of the Commission’s
regulations.

RateWave Tariff Services, Inc.
requested that the Commission clarify
when the five-year period for retaining
NRAs and associated documents begins.
CASA suggested the 5-year record
keeping period be measured
commencing from the date upon which
the last shipment covered by an NRA is
received by the NVOCC or its agent
(including the originating carrier in the

case of an NRA rate for through
transportation). As discussed above, an
NRA may cover a period of time and
involve multiple shipments. In order to
ensure availability of documentation,
the Commission has determined that the
5-year record keeping period should
commence from the completion date of
performance of the NRA by an NVOCC,
rather than the date when the initial
shipment is received by the carrier or its
agent. Proposed Section 532.7(a) is
modified accordingly.

Mr. Levy recommended changing the
wording of Proposed Section 532.7(b) to
be consistent with the NSA regulations
at 46 CFR 531.12(a), which state that
records must be readily available and
usable to the Commission. The
Commission has modified Proposed
Section 532.7(b) slightly in accord with
this suggestion. Several commenters
suggested that the Commission should
specify that all NRA records be in
English or contain a certified English
translation.24 While it may not be
necessary to require that the
documentation for all NRA shipments
be in English, Proposed Section 532.7(b)
is modified to include a requirement
that any records produced in response
to a Commission request must be in
English or accompanied by a certified
English translation.

Distribution Publications, Inc.
asserted that, under Proposed Section
532.2 (Scope and Applicability),
NVOCCs who satisfy the requirements
of the proposed regulations are exempt
from 46 CFR 520.6. The Commission
notes that Proposed Section 532.2
exempts NVOCCs solely from the
requirements of 46 CFR 520.6(e), which
relates to rates, and not its other
requirements.2® Dart Maritime Services,
Inc. expressed a concern that data may
cease to become available if the NPR is
adopted without the continued
requirements of 46 CFR 520.10(a). The
Commission notes that an NVOCC'’s
rules tariff will continue to be subject to
the history requirements of 46 CFR
520.10(a) and NRAs will be subject to
these requirements. Therefore, all
documentation should be covered and
consistent as to recordkeeping.

RateWave Tariff Services, Inc.
expressed concerns with the burden if

24 This suggestion is similar to the requirement in
46 CFR 502.7 that documents written in a foreign
language other than English, filed with the
Commission or offered in evidence in any
proceeding before the Commission, be filed or
offered in the language in which it is written and
shall be accompanied by an English translation
duly verified under oath to be an accurate
translation.

25 The other requirements of 46 CFR 520.6
generally address search capabilities and retriever
selections.
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an NVOCC had to recreate an NRA
every time anything in the original NRA
changes. The Commission notes that an
NRA, by definition, is a written and
binding arrangement between a shipper
and an NVOCC to provide specific
transportation service for a stated cargo
quantity from origin to destination and
therefore, an NVOCC must enter into a
new NRA for each specific
transportation service and cargo
quantity. An NVOCC may use a form
agreement for an NRA and, in as much
as an NRA may not contain other
contractual terms, the requirement to
enter into a new NRA for each stated
cargo quantity should not be a
significant burden.

VI. Access to Rules Tariffs

The NPR provided licensed NVOCCs
offering NRAs the option of providing
their rules tariff free of charge to the
public or providing each prospective
shipper with a copy of all the applicable
terms set forth in its rules tariff. Upon
further review and consideration of the
comments received, which generally did
not object to providing access to rules
tariffs free of charge, Proposed Section
532.4 has been amended to require
licensed NVOCCs, as a condition to
offering NRAs, to provide their rules
tariffs to the public free of charge. UPS
expressed concerns that shippers
moving cargo in the absence of a tariff
rate could shop through an NVOCC’s
effective NRAs looking for the most
advantageous rate. The rule only
requires that access to an NVOCC’s rules
tariff be available to the public and does
not require public access to an NVOCC'’s
effective or proposed NRAs.

VII. Terms of an NRA

A number of commenters
recommended that Proposed Section
532.5(d) be changed to allow
modification of the rate in an NRA at
any time, as long as it is clearly stated
in writing that the party to whom the
request was made agrees to the change.
The commenters argued that what was
important is that a shipper and
consignee agree to the rate and the
effective date. The Commission
disagrees. While NRAs are defined as
“written and binding” arrangements,
they function more like tariff rates and,
like tariff rates, they may not be
amended by the parties once the subject
cargo has been received. The
Commission believes maintaining the
integrity of NRA rates protects both the
shipper and the NVOCC. Accordingly,
the Commission declines to modify the
rule to allow for amendment of an NRA
after receipt of the cargo by the carrier
or its agent. To address situations where

an NRA may cover multiple
“shipments,” the word “initial” is added
to Proposed Section 532.5(e) to clarify
that an NRA may not be modified after
the time the initial shipment in an NRA
is received by the carrier or its agent.
RateWave Tariff Services, Inc.
questioned whether an NRA may be
canceled, (for example, if an NVOCC
bases its NRA on the service of a
specific VOCC which then changes its
service level). By definition, an NRA is
a written and binding arrangement
between a shipper and an eligible
NVOCC and therefore, could only be
canceled by operation of law or by
agreement of both parties prior to
receipt of the cargo.

Several commenters recommended
allowing an NRA to have an effective
date. The definition of rate contained in
the rule is “a price stated for providing
a specified level of transportation
service for a stated cargo quantity, from
origin to destination, on or after a stated
date or within a defined time frame.”
Proposed Section 532.3(b) (emphasis
added). Accordingly, an NRA may have
an effective date or cover a particular
period of time.

Dart Maritime Services, Inc.
questioned what methods or
instruments will properly serve as
acceptance by a shipper, given the use
of generic e-mail addresses by NVOCC
clients, and recommended that in order
to have an “agreement” by both parties
there must be some level of proof of
identity from the authorizing party
similar to that required in 46 CFR
531.6(b)(9). The Commission has
modified Proposed Section 532.5
accordingly, requiring that an NRA
contain the legal name and address of
the parties and the names, title and
addresses of the representatives of the
parties agreeing to the NRA. RateWave
Tariff Services, Inc. suggested that the
Commission clarify that there is a
requirement for a formal acceptance by
the shipper before cargo begins moving
under the NRA, noting that shippers
often decide to use a rate quote before
informing the NVOCC of their
acceptance of the rate. This practice,
they asserted, causes problems under
current regulations and could also cause
problems under the proposed
regulation. While the Commission
declines to specify in the rule what form
the acceptance should take, as many
processes can indicate acceptance, in
order for a valid NRA to exist, Proposed
Section 532.5(c) requires agreement by
both shipper and NVOCC.

Dart Maritime Services, Inc. suggested
that Proposed Section 532.5 be amended
to include the filing requirements of 46
CFR 531.6(a) and selected requirements

for NSA contents contained in 46 CFR
531.6(b) (46 CFR 531.6(b)(1), (2), (3), (6),
(8), and (9)). Similarly, RateWave Tariff
Services, Inc. provided an 11-point list
of suggested items to require for
inclusion in an NRA. The Commission
has included in Section 532.5(a) the
requirement in 46 CFR 531.6(b)(9) that
the arrangement be in writing. The other
requirements and suggestions are
already included or adequately
addressed in the rule.

Distribution Publications, Inc.
contended that the exemptions in the
Proposed Section 532.2 do not include
46 CFR 520.5, Standard Tariff
Terminology or its Appendix A, and
argued that these standards should also
be used in NRAs. The Commission
notes that the purpose of the use of
Standard Tariff Terminology per 46 CFR
520.5 is to “facilitate retriever
efficiency” which would not appear
relevant for unfiled, unpublished NRAs.

Although not addressed by the
commenters, the Commission wishes to
make clear that it did not intend to
preclude an eligible NVOCC from
entering into an NRA with another
NVOCC. Accordingly, the term “NRA
shipper” has been added to Proposed
Section 532.3—Definitions. An NRA
shipper is defined as “a cargo owner, the
person for whose account the ocean
transportation is provided, the person to
whom delivery is to be made, a
shippers’ association, or an ocean
transportation intermediary, as defined
in section 3(17)(B) of the Act (46 U.S.C.
40102(16)), that accepts responsibility
for payment of all applicable charges
under the NRA.” Additionally, the
definition of NRA in Proposed Section
532.3(a) has been modified to read a
written and binding arrangement
between an NRA shipper and an eligible
NVOCC and Proposed Section 532.5(c)
is modified to require agreement by both
the NRA shipper and the NVOCC
(emphasis added). This definition is
consistent with the Commission’s NSA
regulations at 46 CFR 531.2.

VIII. NRA Disputes, Dispute Resolution
Services and Safe Harbor Provisions

A number of commenters addressed
the question of NRA disputes and the
Commission’s question of what rate
should apply in the event of a dispute.
CV International opined that the
principles of contract law currently
manage the relationship between
shippers and NVOCCs and the proposed
rule appropriately adopts that system.
Several commenters argued that,
because the NRA is a mutually agreed
upon rate tailored to the requirements of
both parties, it should take precedence
over a tariff rate. Commenters suggested
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that the final rule should clarify that, in
the event of a discrepancy between the
terms set forth in the NRA and the
NVOCC rules tariff, the terms of the
NRA will govern.

The TIA and NCBFAA pointed out
that Section 13(f) of the Act, now
codified at 46 U.S.C. 41109(d), makes
the “amount billed and agreed upon in
writing” between the carrier and the
shipper controlling, even if the tariff for
whatever reason does not conform to
that rate. Both argued that this section
answers the question asked in the
NPRM as to whether the lower rate
should prevail if there is a conflict
between the tariff rate and the NRA rate.
The Commission agrees with the
commenters that, in the event of a
dispute, the NRA rate will apply. Also,
as with tariffs, to the extent the language
of an NVOCC-drafted NRA is found to
be unclear, that language is to be
interpreted in favor of the shipper.

With regard to disputes, commenters
stated that most disputes are quickly
resolved commercially between shipper
and carrier, particularly when a long-
term customer relationship is at stake,
and disagreements under NRAs should
be resolved like other commercial
disputes, i.e., without the need for
intervention by the Commission.
Similarly, the NCBFAA did not believe
there is a need to mandate that parties
with NRA disputes bring them to the
Commission’s Office of Consumer
Affairs and Dispute Resolution Services
(CADRS), as most disputes are resolved
quickly and it is possible that a dispute
may not be a potential violation of the
Act, leaving the Commission without
jurisdiction. The NCBFAA also argued
that while parties may elect to use the
services of CADRS, it is more
appropriate to leave the choice of forum
to the parties. The TIA stated that, if a
dispute is brought to the Commission
because it involves an alleged violation
of the Shipping Act, in accordance with
Commission regulations which strongly
encourage alternative dispute resolution
(ADR) procedures, they would not
object to continuing such a requirement
for complaints involving NRAs.

The Commission concurs that the
parties themselves are best able to
resolve most disputes, quickly and
without recourse to an outside party.
Accordingly, the Commission does not
impose, as some commenters appear to
suggest, a requirement that all disputes
be referred to CADRS. The Commission
does note, however, that its current
regulations, which allow disputes to be
brought before the Commission at the
discretion of the parties, and which
encourage alternative dispute
resolution, are equally applicable to

NRAs. Some commenters, though,
appear to misunderstand CADRS’ role
in dispute resolution. CADRS provides
a variety of ADR services. Some of these
services, such as mediation, are ideal in
situations where parties have a
longstanding, commercial relationship
and it is in their interest to continue that
relationship. The parties themselves, in
consultation with CADRS, decide which
process is best for their situation.
Ultimately, the parties determine the
terms of any resolution; CADRS merely
assists them in arriving at agreement.
CADRS'’ role is not limited to disputes
involving possible violations of the
Shipping Act. Rather, the full panoply
of CADRS dispute resolution
procedures, formal and informal, are
available to assist the parties to resolve
any dispute involving liner ocean
transport, even when a Shipping Act
violation is not involved.

The Commission requested comments
as to which elements should be required
to qualify the NRA for a “safe harbor”
status that would afford a presumption
that the corresponding shipment is not
subject to the tariff rate publication
requirement. In response, the NIT
League stated they supported the
incorporation of a “safe harbor”
provision, noting that shippers may
already be entitled to protection
pursuant to 46 U.S.C. 41109(d), while
acknowledging the possibility that the
Commission could determine that an
NRA is defective prior to the issuance
of an invoice for a particular shipment.
The TIA, on the other hand, argued it
is unnecessary in their view to prescribe
a “safe harbor” for the form and content
of NRAs as NVOCCs need flexibility. In
light of the comments, the Commission
declines to incorporate a “safe harbor”
provision in the final rule. The
Commission intends that the parties
should have flexibility in tailoring the
NRA to their specific situation.

IX. Extending the Exemption to Sections
10(b)(4) and 10(b)(8), 46 U.S.C. 41104(4)
and (8)

The Commission also sought public
comment in the NPR as to whether the
final rule should exempt NVOCCs
entering into NRAs from the
prohibitions contained in Sections
10(b)(4) and 10(b)(8). Section 10(b)(4),
46 U.S.C. 41104(4), prohibits a common
carrier, for service pursuant to a tariff,
from engaging in any unfair or unjustly
discriminatory practice in the matter of
rates or charges; cargo classifications;
cargo space accommodations or other
facilities, loading and landing of freight;
or adjustment and settlement of claims.
Section 10(b)(8), 46 U.S.C. 41104(8),
prohibits a common carrier, for service

pursuant to a tariff, from giving any
undue or unreasonable preference or
advantage or imposing any undue or
unreasonable prejudice or disadvantage.
Most commenters supported extending
the exemption to both sections. As
justification, some argued that the high
level of competition between NVOCCs
would make it difficult for them to
discriminate and therefore these
prohibitions were not necessary for
NVOCCs entering into NRAs. Others
argued that prohibiting NVOCCs from
discriminating or providing preferences
in NRAs would be inconsistent with the
stated purpose of NRAs and contract-
based shipping practices and NVOCCs
entering into NRAs will by definition be
discriminating.

As a preliminary matter, the
Commission Staff point out that cargo
moving pursuant to an NRA may
properly be interpreted as service
pursuant to a tariff; tariff rules will
apply, as will the prohibitions
contained in Sections 10(b)(4) and
10(b)(8). An NVOCC entering into an
NRA is still a common carrier. As
discussed above, an NRA is not a
service contract or an NSA. An NRA
merely replaces the requirement in the
Commission’s regulations that an
NVOCC publish a tariff rate.

Commenters argue that, because an
NVOCC may enter into NRAs with
different shippers at different rates and
will be discriminating, it needs to be
exempt from Sections 10(b)(4) and
10(b)(8). Section 10(b)(4) does not
prohibit an NVOCC from discriminating
by entering into or offering an NRA with
different rates to different shippers, but
rather prohibits any unfair or unjustly
discriminatory practice by a common
carrier in the matter of rate or charges;
cargo classifications; cargo space
accommodations or other facilities,
loading and landing of freight; or
adjustment and settlement of claims.
(emphasis added). The Commission
Staff is concerned that these provisions
apply to more matters than just rate
level whereas only the requirement to
publish the rate is relieved by this
exemption. Similarly, Section 10(b)(8)
does not prohibit all preferences or
advantages but rather prohibits giving
any undue or unreasonable preference
or advantage or imposing any undue or
unreasonable prejudice or disadvantage.
(emphasis added). Neither of these
prohibitions prevents an NVOCC from
entering into an NRA with different
shippers at different rates. The
Commission Staff is concerned that,
despite entering into an NRA, a shipper
may still need the protections offered by
the prohibitions contained in these two
sections and, therefore, as common



11360

Federal Register/Vol. 76, No. 41/ Wednesday, March 2, 2011/Rules and Regulations

carriers, NVOCCs will still be subject to
the prohibitions contained in them. At
this time, Commissioners hold differing
views on the concerns the Staff raised,
and on the relevance and weight those
concerns should be given in the
Commission’s decision. Accordingly,
the Commission will move forward with
the current rule as proposed, which will
not exempt NVOCCs entering into NRAs
from the prohibitions contained in
section 10(b)(4) and 10(b)(8). However,
as noted above, the Commission will
commence proceedings to obtain and
consider additional comments on
potential modifications to the final rule,
including whether to exempt NVOCCs
entering into NRAs from the
prohibitions contained in section
10(b)(4) and 10(b)(8). The record in this
proceeding will be incorporated into the
new Commission proceeding.

X. Regulatory Flexibility Act

One commenter complained, with
regard to the Regulatory Flexibility Act,
5 U.S.C. 601 et seq, that the
Commission’s explanation in the NPR
was unclear as to whether small
business entities meant importers and
exporters, the companies who use
NVOCCs or the NVOCCs themselves.
The commenter further argued that the
NPR’s statement that the economic
impact will be small, seems to
contradict the NCBFAA'’s petition,
which claimed that the regulatory cost
is huge. The Regulatory Flexibility Act
directs agencies to give particular
attention to the potential impact of
regulation on small businesses and
other small entities and requires
consideration of regulatory alternatives
that are less burdensome to small
entities. The Commission’s comments
on the Regulatory Flexibility Act in its
NPR were directed to NVOCCs as the
regulated entities affected by the rule.
NVOCCs are free to choose whether or
not to take advantage of this rulemaking.
Therefore, the Commission concludes
the economic impact of the rule will be
minor and it will not have a significant
economic impact on a substantial
number of small entities (i.e. NVOCCs).
To the extent there is substantial
economic impact, it would improve the
economic condition of NVOCGs.

VI. Statutory Reviews

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., the
Chairman of the Federal Maritime
Commission has certified to the Chief
Counsel for Advocacy, Small Business
Administration, that the Final Rule will
not have a significant economic impact
on a substantial number of small
entities. Although NVOCCs as an

industry include small entities, the
Final Rule establishes an optional
method for NVOCCs to carry cargo for
their customers to be used at their
discretion. The rule would pose no
economic detriment to small business
entities. Rather, it exempts NVOCCs
from the otherwise applicable
requirements of the Act when such
entities comply with the rules set forth
herein and will have a positive impact.

This regulatory action is not a “major
rule” under 5 U.S.C. 804(2).

In accordance with the Paperwork
Reduction Act, 44 U.S.C. 3507, the
Commission has submitted estimated
burdens of collection of information
authorized by this Final Rule to the
Office of Management and Budget. The
estimated annual burden for the
estimated 3,242 annual respondents is
$865,343.00. No comments were
received on this estimate. The
Commission has received OMB
approval for this collection of
information pursuant to the Paperwork
Reduction Act of 1995, as amended. In
accordance with that Act, agencies are
required to display a currently valid
control number. The valid control
number for this collection of
information is 3072—0071.

List of Subjects

46 CFR Part 520

Common carrier, Freight, Intermodal
transportation, Maritime carrier,
Reporting and recordkeeping
requirements.

46 CFR Part 532

Exports, Non-vessel-operating
common carriers, Ocean transportation
intermediaries.

Accordingly, the Federal Maritime
Commission amends 46 CFR part 520
and adds 46 CFR Part 532 as follows:

PART 520—CARRIER AUTOMATED
TARIFFS

m 1. The authority for part 520
continues to read as follows:

Authority: 5 U.S.C. 553; 46 U.S.C. 305,
40101-40102, 40501-40503, 4070140706,
41101-41109.

m 2.In 520.13, add a new section (e) to
read as follows:

§520.13 Exemptions and exceptions.
* * * * *

(e) NVOCC Negotiated Rate
Arrangements. A licensed NVOCC that
satisfies the requirements of part 532 of
this chapter is exempt from the
requirement in this part that it include
rates in a tariff open to public
inspection in an automated tariff
system.

m 3. Add part 532 to read as follows:

PART 532—NVOCC NEGOTIATED
RATE ARRANGEMENTS

Subpart A—General Provisions

Sec. 532.1 Purpose.
Sec. 532.2 Scope and applicability.
Sec. 532.3 Definitions.

Subpart B—Procedures Related to NVOCC

Negotiated Rate Arrangements

Sec. 532.4 Duties of the NVOCC rules tariff.

Sec. 532.5 Requirements for NVOCC
negotiated rate arrangements.

Sec. 532.6 Notices.

Subpart C—Recordkeeping Requirements
Sec. 532.7 Recordkeeping and audit.
Sec. 532.91 OMB control number assigned

pursuant to the Paperwork Reduction
Act.

Authority: 46 U.S.C. 40103.

Subpart A—General Provisions

§532.1 Purpose.

The purpose of this Part, pursuant to
the Commission’s statutory authority, is
to exempt licensed and bonded non-
vessel-operating common carriers
(NVOCCs) from the tariff rate
publication and adherence requirements
of the Shipping Act of 1984, as
enumerated herein.

§532.2 Scope and applicability.

This Part exempts NVOCCs duly
licensed pursuant to 46 CFR 515.3;
holding adequate proof of financial
responsibility pursuant to 46 CFR
515.21; and meeting the conditions of
46 CFR 532.4 through 532.7; from the
following requirements and prohibitions
of the Shipping Act and the
Commission’s regulations:

(a) The requirement in 46 U.S.C.
40501(a)—(c) that the NVOCC include its
rates in a tariff open to public
inspection in an automated tariff
system,;

(b) 46 U.S.C. 40501(d);

(c) 46 U.S.C. 40501(e)

(d) 46 U.S.C. 40503;

(e) the prohibition in 46 U.S.C.
41104(2)(A);

(f) the Commission’s corresponding
regulation at 46 CFR 520.3(a) that the
NVOCC include its rates in a tariff open
for public inspection in an automated
tariff system; and

(g) the Commission’s corresponding
regulations at 46 CFR 520.4(a)(4),
520.4(f), 520.6(e), 520.7(c), (d), 520.8(a),
520.12, and 520.14. Any NVOCC failing
to maintain its bond or license as set
forth above, or who has had its tariff
suspended by the Commission, shall not
be eligible to invoke this exemption.

§532.3 Definitions.
When used in this part,
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(a) “NVOCC Negotiated Rate
Arrangement” or “NRA” means a written
and binding arrangement between an
NRA shipper and an eligible NVOCC to
provide specific transportation service
for a stated cargo quantity, from origin
to destination, on and after receipt of
the cargo by the carrier or its agent (or
the originating carrier in the case of
through transportation).

(b) “Rate” means a price stated for
providing a specified level of
transportation service for a stated cargo
quantity, from origin to destination, on
and after a stated date or within a
defined time frame.

(c) “Rules tariff” means a tariff or the
portion of a tariff, as defined by 46 CFR
520.2, containing the terms and
conditions governing the charges,
classifications, rules, regulations and
practices of an NVOCC, but does not
include a rate.

(d) “NRA shipper” means a cargo
owner, the person for whose account the
ocean transportation is provided, the
person to whom delivery is to be made,
a shippers’ association, or an ocean
transportation intermediary, as defined
in section 3(17)(B) of the Act (46 U.S.C.
40102(16)), that accepts responsibility
for payment of all applicable charges
under the NRA.

(e) “Affiliate” means two or more
entities which are under common
ownership or control by reason of being
parent and subsidiary or entities
associated with, under common control
with or otherwise related to each other
through common stock ownership or
common directors or officers.

Subpart B—Procedures Related to
NVOCC Negotiated Rate Arrangements

§532.4 NVOCC rules tariff.

Before entering into NRAs under this
Part, an NVOCC must provide electronic
access to its rules tariffs to the public
free of charge.

§532.5 Requirements for NVOCC
negotiated rate arrangements.

In order to qualify for the exemptions
to the general rate publication
requirement as set forth in section
532.2, an NRA must:

(a) Be in writing;

(b) contain the legal name and address
of the parties and any affiliates; and
contain the names, title and addresses of
the representatives of the parties
agreeing to the NRA;

(c) be agreed to by both NRA shipper
and NVOCG, prior to the date on which
the cargo is received by the common
carrier or its agent (including originating
carriers in the case of through
transportation);

(d) clearly specify the rate and the
shipment or shipments to which such
rate will apply; and

(e) may not be modified after the time
the initial shipment is received by the
carrier or its agent (including originating
carriers in the case of through
transportation).

§532.6 Notices.

(a) An NVOCC wishing to invoke an
exemption pursuant to this part must
indicate that intention to the
Commission and to the public by:

(1) A prominent notice in its rules
tariff and bills of lading or equivalent
shipping documents; and

(2) By so indicating on its Form FMC—
1 on file with the Commission.

Subpart C—Recordkeeping
§532.7 Recordkeeping and audit.

(a) An NVOCC invoking an exemption
pursuant to this part must maintain
original NRAs and all associated
records, including written
communications, in an organized,
readily accessible or retrievable manner
for 5 years from the completion date of
performance of the NRA by an NVOCC,
in a format easily produced to the
Commission.

(b) NRAs and all associated records
and written communications are subject
to inspection and reproduction requests
under section 515.31(g) of this chapter.
An NVOCC shall produce the requested
NRAs and associated records, including
written communications, promptly in
response to a Commission request. All
records produced must be in English or
be accompanied by a certified English
translation.

(c) Failure to keep or timely produce
original NRAs and associated records
and written communications will
disqualify an NVOCC from the
operation of the exemption provided
pursuant to this part, regardless of
whether it has been invoked by notice
as set forth above, and may result in a
Commission finding of a violation of 46
U.S.C. 41104(1), 41104(2)(A) or other
acts prohibited by the Shipping Act.

§532.91 OMB control number issued
pursuant to the Paperwork Reduction Act.

The Commission has received OMB
approval for this collection of
information pursuant to the Paperwork
Reduction Act of 1995, as amended. In
accordance with that Act, agencies are
required to display a currently valid
control number. The valid control
number for this collection of
information is 3072—-0071.

By the Commission.
Karen V. Gregory,
Secretary.
[FR Doc. 2011-4599 Filed 3—-1-11; 8:45 am)]
BILLING CODE 6730-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 207
RIN 0750-AG45

Defense Federal Acquisition
Regulation Supplement; Preservation
of Tooling for Major Defense
Acquisition Programs (DFARS Case
2008-D042)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement section 815 of
the National Defense Authorization Act
for Fiscal Year 2009. Section 815
addresses the preservation of tooling for
major defense acquisition programs.
DATES: Effective Date: March 2, 2011.
FOR FURTHER INFORMATION CONTACT: Ms.
Meredith Murphy, 703-602—1302.
SUPPLEMENTARY INFORMATION:

I. Background

Section 815 of the National Defense
Authorization Act for Fiscal Year 2009
(Pub. L. 110-417) impacts the
acquisition planning process. Section
815, entitled “Preservation of Tooling
for Major Defense Acquisition
Programs,” mandates the publication of
guidance requiring the “preservation
and storage of unique tooling associated
with the production of hardware for a
major defense acquisition program
through the end of the service life of the
end item associated with such a
program.” The statute states that the
guidance must—

e Require that the milestone decision
authority (MDA) approve a plan for the
preservation and storage of “such
tooling prior to Milestone C approval;”

¢ Require the MDA to periodical