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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 204

[CIS No. 250211, DHS Docket No. USCIS—
2011-0002]

RIN 1615-AB93

Requiring Residents Who Live Outside
the United States To File Petitions
According to Form Instructions

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Final rule with a request for
comments.

SUMMARY: The Department of Homeland
Security (DHS) is amending its
regulations to establish the location
where a Petition for Alien Relative,
Form I-130, or a Petition for Amerasian,
Widow(er), or Special Immigrant, Form
1-360, may be filed, accepted, processed
and approved through form
instructions. DHS is promulgating this
rule to reduce DHS costs by reducing
filings of a Petition for Alien Relative at
non-U.S. Citizenship and Immigration
Services (USCIS) international
locations, such as United States
consulates and embassies, and to
increase USCIS’s flexibility in
administering this program. DHS is
removing references to offices, form
numbers, approval authorities, and
internal procedures from the regulation.
DATES: Effective date: This rule is
effective on August 15, 2011,

Comment period: Written comments
must be submitted on or before July 18,
2011.

ADDRESSES: You may submit comments,
identified by DHS Docket No. USCIS—
2011-0002 by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Sunday Aigbe, Chief,
Regulatory Products Division, Office of
the Executive Secretariat, U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 20
Massachusetts Avenue, NW., Suite
5012, Washington, DC 20529-2020. To
ensure proper handling, please
reference DHS Docket No. USCIS-2011—
0002 on your correspondence. This
mailing address may also be used for
paper, disk, or CD-ROM submissions.

o Hand Delivery/Courier: Sunday
Aigbe, Chief Regulatory Products
Division, Office of the Executive
Secretariat, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue, NW., Suite 5012, Washington,
DC 20529-2020. Contact Telephone
Number (202) 272—-8377.

FOR FURTHER INFORMATION CONTACT:
Adam Klein, Office of Policy and
Strategy, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue, NW., Suite 1100, Washington,
DC 20529-2020. Contact Telephone
Number (202) 272—-1474.

SUPPLEMENTARY INFORMATION:
I. Public Participation

All interested parties are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this final
rule. To provide the most assistance to
USCIS comments should refer to a
specific portion of the final rule, explain
the reason for any recommended
change, and include data, information,
or authority that support that
recommended change.

Instructions: All submissions must
include the agency name and DHS
Docket No. USCIS-2011-0002 for this
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

II. Background

DHS is removing regulatory
restrictions on where a Petition for
Alien Relative, Form I-130, and a
Petition for Amerasian, Widow(er), or
Special Immigrant, Form I-360, on
behalf of a widow or widower may be

filed, as well as any prescription of the
location or jurisdiction of the U.S.
Citizenship and Immigration Services
(USCIS) or the U.S. Department of State
(DOS) with regard to the acceptance,
processing, and approval of those
petitions. A relative petition is used for
a citizen or lawful permanent resident
(LPR) of the United States to establish
the relationship to certain alien relatives
who wish to immigrate to the United
States. A Petition for Amerasian,
Widow(er), or Special Immigrant is used
by an Amerasian, widow(er), or special
immigrant to classify an alien as such
where the alien wishes to immigrate to
the United States. After approval of
either petition, the eligible family
member or alien may apply for an
immigrant visa or for adjustment of
status to that of an LPR once a visa
number becomes available. See
Immigration and Nationality Act, as
amended (INA), section 203, 245(a), 8
U.S.C. 1153 and 1255(a); 22 CFR 42.41;
8 CFR 245.1(a). No changes are made to
regulations pertaining to the eligibility
of alien relatives to immigrate to the
United States.

III. Reason for This Change

DHS regulations currently provide
that certain petitioners residing in
countries where USCIS does not have an
international office may file a relative
petition or petition by a widow or
widower at a U.S. consulate abroad and
that these petitions may be accepted and
approved by a consular officer. See 8
CFR 204.1(e). DHS is amending the
regulations to require that all petitioners
who reside outside the United States file
a relative petition or petition by a
widow or widower according to the
form instructions. See new 8 CFR
204.1(b). USCIS will amend the form
instructions for relative petitions
concurrently with this rulemaking to
provide the option of either mailing the
petition to the USCIS Chicago Lockbox,
or filing at the USCIS international
office if the petitioner resides in a
country where USCIS has an office.
USCIS will not be amending form
instructions relative to a petition by a
widow or widowers at this time. USCIS
may change these form instructions in
the future as the USCIS transformation
progresses or as necessary to shift filings
among USCIS offices for processing
efficiency.
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This rule represents another step DHS
is taking to remove unnecessary internal
USCIS procedures from regulations and
to transition toward an electronic
environment and away from the filing in
a paper-based environment. See
Removing References to Filing Locations
and Obsolete References to Legacy
Immigration and Naturalization Service;
Adding a Provision To Facilitate the
Expansion of the Use of Approved
Electronic Equivalents of Paper Forms,
74 FR 26933 (June 5, 2009). Further,
USCIS is modernizing its processes and
systems to accommodate and encourage
greater use of electronic data
submission, including e-filing and
electronic interaction. Regulations that
prescribe filing locations and
adjudicative jurisdictions undermine
this transformation process, and this
rule will help alleviate that problem.

DHS will achieve cost-savings by
changing the location of filing Petitions
for Alien Relatives. The current practice
of requiring or permitting petitioners
who live outside the United States to
file a relative petition at DOS consular
offices is inefficient and requires
reimbursement. USCIS has reached an
agreement, as required by law, with the
DOS Consular Service for the provision
of lockbox and receipting services and
must reimburse DOS for the costs of
those services. See 31 U.S.C. 1535.
USCIS is able to receive these petitions
at a lower cost than DOS charges USCIS.

USCIS cannot realize these cost
savings until the regulations eliminate
the option of filing with DOS consular
offices by petitioners who live outside
the United States. See 8 CFR 204.1(e).
This final rule removes those filing
provisions. This change will reduce
inefficiencies, improve the ability of
USCIS to manage its workload, and
reduce the burden on DOS. After this
rule takes effect, petitioners residing
outside of the United States will file
their petitions as directed by the form
instructions. USCIS will alter its form
instructions to provide for the filing of
Petition for Alien Relative with the in-
country USCIS office or by mail to a
lockbox in the United States if there is
no in-country USCIS office. Filing
locations and procedures will remain
available on USCIS forms and the
USCIS Web site. Customer service will
remain available where USCIS has an
international presence and through
email. Internal USCIS procedures will
govern who accepts, adjudicates, and
approves petitions.

DHS is revising 8 CFR 204.1 to
remove paragraphs (c), (d), and (e), and
revising paragraph (b) to cross reference
8 CFR 103.2. New 8 CFR 204.1(b). DHS
is removing current paragraphs (c), (d),

and (e), because they are redundant
with 8 CFR 103.2 and contain
unnecessary internal procedures. DHS is
making those revisions to standardize
what is considered proper filing among
all benefit types, and increase flexibility
by removing form numbers, form titles,
USCIS and DHS job titles, specific
duties assigned to personnel, and
internal operational procedures. DHS is
systematically removing references to
form numbers and form titles in all
USCIS regulations. Mandating a specific
form number reduces USCIS’s flexibility
to modify its business processes to
change filing procedures.

By removing 8 CFR 204.1(e) DHS is
also removing the requirement in that
section that a self-petitioning spouse or
child of an abusive United States citizen
or lawful permanent resident file the
petition with a USCIS office in the
United States. Nevertheless, DHS is
making no substantive changes in this
rule that affect potential filers of either
alien relative or widow(er) petitions.
USCIS may change the Petition for
Amerasian, Widow/(er) or Special
Immigrant in the future after complying
with the applicable public notice
requirements and obtaining Office of
Management and Budget (OMB)
approval.

IV. Statutory and Regulatory
Requirements

A. Administrative Procedure Act

The Administrative Procedure Act
(APA) requires DHS to provide public
notice and seek public comment on
regulations with limited exceptions,
including “* * * rules of agency
organization, procedure or practice.” 5
U.S.C. 553(b)(A). Under this rule, USCIS
will no longer accept hand delivery of
petitions at a United States consulate by
DOS officers. International postal or
delivery costs may slightly increase
filing expenses for a relative petition
filed by some individuals residing
outside the United States. These minor
changes, however, do not substantially
affect a substantive right. See, e.g.,
James V. Hurson Associates, Inc. v.
Glickman, 229 F.3d 277 (DC Cir. 2000)
(“[Aln otherwise-procedural rule does
not become a substantive one, for
notice-and-comment purposes, simply
because it imposes a burden on
regulated parties.”); see also JEM Broad.
Co. v. FCC, 22 F.3d 320, 326 (DC Cir.
1994). Nonetheless, DHS believes that
public input may be valuable and
invites the public to comment on this
change.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
mandates that DHS conduct a regulatory
flexibility analysis when it publishes
any general notice of proposed
rulemaking. 5 U.S.C. 603(a). RFA
analysis is not required when a rule is
exempt from notice and comment
rulemaking. DHS has determined that
this rule is exempt from the notice-and-
comment requirements in 5 U.S.C.
553(a), and, therefore, a regulatory
flexibility analysis is not required. This
procedural rule will impact only
individuals, not small entities as
defined by the Regulatory Flexibility
Act.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect of $100
million or more on the economy; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based companies to
compete with foreign-based companies
in domestic and export markets.

E. Executive Order 12866 and Executive
Order 13563

DHS does not consider this rule to be
a “significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, as
supplemented by Executive Order
13563. Accordingly, this rule has not
been submitted to the OMB for review.
DHS has considered the benefits and
costs associated with the changes made
in this rule and has determined that the
benefits justify the potential costs.

DHS is taking this action to increase
operational efficiency and to control
USCIS costs for processing relative
petitions. In fiscal year (FY) 2010, a total
of 697,162 relative petitions were
processed by USCIS, 8,135 of them by
USCIS international offices. In that same
year, DOS accepted and processed 9,497
relative petitions in countries where
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USCIS has no overseas office and 6,576
in countries where USCIS is located. In
FY 2010, DOS began charging USCIS for
services rendered in accepting or
processing relative petitions. As a fee-
funded agency, USCIS is statutorily
authorized to collect fees at a level that
will ensure recovery of the full costs of
providing adjudication and
naturalization services, including
administrative costs and services
provided without charge to certain
applicants and petitioners. See INA
section 286(m), 8 U.S.C. 1356(m). The
current fee of $420 for a relative petition
does not cover the DOS charges.
Therefore, DHS will adjust its internal
processes to avoid the DOS charge,
thereby maintaining the integrity of the
current fee schedule for relative
petitions.

Instructions for filing relative
petitions will be amended concurrently
with this final rule. Instructions for
filing relative petitions will provide the
option of either mailing the petition to
the USCIS Chicago Lockbox, or filing at
the USCIS international office if the
petitioner resides in a country where
USCIS has an office. Depending upon
the unique circumstances of the United
States citizen or lawful permanent
resident petitioner, this rule could result
in a cost savings or additional burden to
the petitioner. Travel costs and mailing
costs vary widely among individual
petitioners. Thus, DHS cannot precisely
estimate the costs or savings impacts of
the rule. For example, when a petitioner
resides in a country with no USCIS
presence, the rule could provide a cost
savings if mailing the petition is less
expensive than the cost of traveling to
the nearest DOS office, or vice versa.
DHS believes that the benefits of
streamlining USCIS operations in
processing alien relative petitions to
avoid DOS charges justifies the potential
cost impact on petitioners residing in
international locations.

F. Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive

11t is not always clear to what extent DOS
processes each alien relative petition from
examining the volume data. In some cases, DOS is
able to fully adjudicate and process the petition,
while more complex adjudicative cases are
forwarded to USCIS for processing and decision.
Thus, DHS is hesitant to draw statistical
comparisons between DOS and DHS processing
data, especially in cases where there is a USCIS
international office.

Order 13132, DHS has determined that
this rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism summary
impact statement.

G. Executive Order 12988: Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

H. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), DHS submits to OMB for
review and approval any reporting or
recordkeeping requirements inherent in
a regulatory action. 44 U.S.C. 3506. The
information collection burden for the
Petition for Alien Relative has been
approved by OMB and assigned OMB
control number 1615-0012. This rule
does not impose any new reporting or
recordkeeping requirements under the
PRA. However, USCIS is making minor
changes to the Petition for Alien
Relative (Form I-130) instructions to
instruct petitioners about where to file.
Accordingly, USCIS will submit a
Correction Worksheet, Form OMB 83-C,
and amended instructions to OMB for
review and approval in accordance with
the PRA.

List of Subjects in 8 CFR Part 204

Administrative practice and
procedures, Immigration, Reporting and
recordkeeping requirements.

Accordingly, DHS is amending part
204 of chapter I of title 8 of the Code
of Federal Regulations as follows:

PART 204—IMMIGRANT PETITIONS

m 1. The authority citation for part 204
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151,
1153, 1154, 1182, 1184, 1186a, 1255; 1641; 8
CFR part 2.

Subpart A—Ilmmigrant Visa Petitions

m 2. Section 204.1 is amended by

revising paragraph (b) and removing and

reserving paragraphs (c), (d), and (e).
The revision reads as follows:

§204.1 General information about
immediate relative and family-sponsored
petitions.

* * * * *

(b) Proper filing. A petition for alien
relative and a petition for Amerasian,
widow(er), or special immigrant must be
filed on the form prescribed by USCIS
in accordance with the form
instructions, and will be considered
properly filed when the petition is filed
in accordance with 8 CFR 103.2. The
filing date of a petition is the date it is

properly filed and received by USCIS.
That date will constitute the priority
date.

* * * * *

Janet Napolitano,

Secretary.

[FR Doc. 2011-11997 Filed 5-16-11; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-1264; Airspace
Docket No. 10-AWP-23]

Amendment of Class D and Class E
Airspace; Livermore, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends existing
Class E airspace at Livermore, CA, to
accommodate aircraft using new
Instrument Landing System (ILS)
Localizer (LOC) standard instrument
approach procedures at Livermore
Municipal Airport, and also corrects the
airspace designation. This action also
corrects a typographical error in the
airspace description for Class D
airspace. This improves the safety and
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective date, 0901 UTC, August
25, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On February 14, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
controlled airspace at Livermore, CA (76
FR 8322). Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal to the FAA. No comments
were received.

Class D and Class E airspace
designations are published in paragraph
5000 and 6005, respectively, of FAA
Order 7400.9U dated August 18, 2010,
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and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying Class E extending upward
from 700 feet above the surface, at
Livermore Municipal Airport,
Livermore, CA, to accommodate IFR
aircraft executing new ILS LOC standard
instrument approach procedures at the
airport, and adds the airport name and
geographic coordinates to the airspace
designation. Also, this action corrects a
typographic error in the regulatory text
of the Class D airspace area by
correcting the word ‘iport’ to ‘Airport’.
This action is necessary for the safety
and management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at
Livermore Municipal Airport,
Livermore, CA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

AWP CAD Livermore, CA [Amended]

Livermore Municipal Airport, CA

(Lat. 37°41’36” N., long. 121°49'13” W.)

That airspace extending upward from the
surface to and including 2,900 feet MSL
within a 4-mile radius of Livermore
Municipal Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5 Livermore, CA [Amended]

Livermore Municipal Airport, CA

(Lat. 37°41’36” N., long. 121°49'13” W.)

That airspace extending upward from 700
feet above the surface within 8.1 miles north
and 4 miles south of the Livermore
Municipal Airport 091° bearing extending 23
miles east of Livermore Municipal Airport,
and within 3.5 miles north and 4 miles south
of the Livermore Municipal Airport 271°
bearing extending 2.6 miles west of the
airport.

Issued in Seattle, Washington, on May 5,
2011.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2011-11695 Filed 5-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0023; Airspace
Docket No. 11-ANM-2]

Amendment of Class D and Class E
Airspace; Idaho Falls, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends existing
Class D and Class E airspace at Idaho
Falls, ID, by changing the name of the
airport to Idaho Falls Regional Airport,
and adjusting the geographic
coordinates of the airport. This action
also adds additional Class E airspace
necessary to accommodate aircraft using
new Area Navigation (RNAV) Required
Navigation Performance (RNP) standard
instrument approach procedures at
Idaho Falls Regional Airport. This
improves the safety and management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: Effective date, 0901 UTC, August
25, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:

History

On February 17, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
controlled airspace at Idaho Falls, ID (76
FR 9266). Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal to the FAA. No comments
were received.

Class D and Class E airspace
designations are published in paragraph
5000, 6002, 6004 and 6005, respectively,
of FAA Order 7400.9U dated August 18,
2010, and effective September 15, 2010,
which is incorporated by reference in 14
CFR 71.1. The Class D and Class E
airspace designations listed in this
document will be published
subsequently in that Order. With the
exception of editorial changes, this rule
is the same as that proposed in the
NPRM.
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The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class D and Class E airspace
by changing the airport name from
Fanning Field to Idaho Falls Regional
Airport, and adjusts the geographic
coordinates of the airport to be in
concert with the FAA’s Aeronautical
Products Office. Also, existing Class E
airspace extending upward from 700
feet above the surface, at Idaho Falls
Regional Airport is modified to
accommodate aircraft using new RNAV
(RNP) standard instrument approach
procedures. This action is necessary for
the safety and management of IFR
operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at Idaho
Falls Regional Airport, Idaho Falls, ID.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

ANMID D Idaho Falls, ID [Amended]

Idaho Falls Regional Airport, ID

(Lat. 43°30’52” N., long. 112°04"13” W.)

That airspace extending upward from the
surface to and including 7,200 feet MSL
within a 5.4-mile radius of Idaho Falls
Regional Airport excluding that airspace
below 5,300 feet MSL within a 1-mile radius
of lat. 43°28"16” N., long. 111°59'27” W.; and
excluding that airspace 1 mile either side of
the 127° bearing from lat. 43°28"16” N., long.
111°59’27” W., to the 5.4-mile radius of Idaho
Falls Regional Airport. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM ID E2 Idaho Falls, ID [Amended]

Idaho Falls Regional Airport, ID

(Lat. 43°30°52” N., long. 112°0413” W.)

Within a 5.4-mile radius of Idaho Falls
Regional Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6004 Class E airspace designated
as an Extension to a Class D surface area.
* * * * *

ANMID E4 1Idaho Falls, ID [Amended]

Idaho Falls Regional Airport, ID

(Lat. 43°30’52” N., long. 112°04’13” W.)
Idaho Falls VOR/DME

(Lat. 43°31°08” N., long. 112°03'50” W.)

That airspace extending upward from the
surface within 3.1 miles each side of the
Idaho Falls VOR/DME 223° radial extending
from the 5.4-mile radius of Idaho Falls
Regional Airport to 9.2 miles southwest of
the VOR/DME, and within 3.5 miles each
side of the Idaho Falls VOR/DME 030° radial

extending from the 5.4-mile radius of the
airport to 7 miles northeast of the VOR/DME.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANMID E5 Idaho Falls, ID [Modified]

Idaho Falls Regional Airport, ID

(Lat. 43°30°52” N., long. 112°04'13” W.)
Pocatello VORTAC

(Lat. 42°52"13” N., long. 112°39'08” W.)
Burley VOR/DME

(Lat. 42°34’49” N, long. 113°51'57” W.)
Idaho Falls VOR/DME

(Lat. 43°31°08” N., long. 112°03’50” W.)

That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Idaho Falls Regional Airport, and
within 10.2 miles northwest and 4.3 miles
southeast of the Idaho Falls VOR/DME 036°
and 216° radials extending from 27.2 miles
northeast to 16.1 miles southwest of the
VOR/DME, and within 7.9 miles southeast
and 5.3 miles northwest of the 029° radial of
the Pocatello VORTAC extending from 20.1
to 40.9 miles northeast of the VORTAC; that
airspace extending from 1,200 feet above the
surface bounded by a line beginning at the
intersection of long. 112°30°03” W., and the
south edge of V-298, extending east along V—
298 to the intersection of the south edge of
V-298 and long. 112°02°00” W., north along
long. 112°02°00” W. to lat. 44°20°00” N., east
along lat. 44°20’00” N. to long. 110°37°00” W.,
south along long. 110°37°00” W. to the
intersection of long. 110°37°00” W. and the
northwest edge of V-465, southwest on V—
465 to the intersection of V—465 and long.
112°00°00” W., south along long. 112°00°00”
W., to the north edge of V-4, west on V-4
to the 24.4 mile radius of the Burley VOR/
DME, thence counterclockwise via the 24.4-
mile radius to the south edge of V-269,
thence east along the south edge of V-269 to
the 25.3-mile radius of the Pocatello
VORTAG, thence clockwise via the 25.3-mile
radius to lat. 43°05’46” N., long. 113°08"15”
W.; to lat. 43°20°30” N., long. 112°45"33” W.;
to lat. 43°32°00” N., long. 112°35'03” W.; to
lat. 43°50°20” N., long. 112°30°03” W., thence
to the point of beginning.

Issued in Seattle, Washington, on May 2,
2011.
Christine Mellon,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2011-11371 Filed 5-16-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0016; Airspace
Docket No. 11-ANM-1]

Modification of Class E Airspace;
Poplar, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Poplar Municipal Airport,
Poplar, MT. The airport was moved 1.5
Nautical Miles (NM) to the northeast.
Controlled airspace is necessary to
accommodate aircraft using a new Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at Poplar
Municipal Airport, Poplar, MT. This
improves the safety and management of
Instrument Flight Rules (IFR) operations
at the airport. This also corrects the
airport name from Poplar Airport.

DATES: Effective date, 0901 UTC, August
25, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
History

On February 16, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish additional controlled airspace
at Poplar, MT (76 FR 8921). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. The FAA received one comment
suggesting omitting language in the legal
description relating to Federal airways
and the Wolf Point, MT, Class E
airspace area. The FAA found merit in
this comment, and will make the change
to the legal description. With the
exception of editorial changes and the
changes described above, this rule is the
same as that proposed in the NPRM.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR

Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace at Poplar
Municipal Airport, Poplar, MT. The
airport was moved 1.5 nautical miles to
the northeast, and controlled airspace
extending upward from 700 feet above
the surface is necessary to accommodate
IFR aircraft executing new RNAV (GPS)
standard instrument approach
procedures at Poplar Municipal Airport.
This enhances the safety and
management of IFR operations at the
airport. This action also notes the
change in the airport name from Poplar
Airport to Poplar Municipal Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 discusses the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at Poplar
Municipal Airport, Poplar, MT.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Poplar, MT [Modified]

Poplar Municipal Airport, MT

(Lat. 48°08’04” N., long. 105°09'44” W.)

That airspace extending upward from 700
feet above the surface within a 7.7-mile
radius of the Poplar Municipal Airport, and
within 4 miles each side of the 105° bearing
extending from the airport to 10.3 miles
southeast of the airport; and that airspace
extending upward from 1,200 feet above the
surface bounded by a line from lat. 47°53'25”
N, long. 105°52’50” W.; to lat. 48°18’00” N.,
long. 105°52’50” W.; to lat. 48°18°00” N.,
long. 104°30°00” W.; to lat. 47°53'25” N.,
long. 104°30°00” W.; thence to point of
beginning.

Issued in Seattle, Washington, on May 10,
2011.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2011-12001 Filed 5-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 800
[Docket No. FDA-2011-D-0258]

Compliance Policy Guide: Surgeons’
Gloves and Patient Examination
Gloves; Defects—Criteria for Direct
Reference Seizure

AGENCY: Food and Drug Administration,
HHS.
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ACTION: Notice of availability.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of Compliance Policy Guide
Sec. 335.700, Surgeons’ Gloves and
Patient Examination Gloves; Defects—
Criteria for Direct Reference Seizure (the
CPG). The CPG, which was originally
issued in 1991, provides guidance to
FDA staff on the submission of seizure
recommendations for medical gloves
that exceed the defect levels in FDA
regulations. The CPG has been revised
to remove an appendix that became
obsolete when the regulations were
amended, and to make other minor
changes for clarity and consistency with
the amended regulation.

DATES: Submit either electronic or
written comments on the CPG at any
time.

ADDRESSES: Submit written requests for
single copies of the CPG to the Division
of Compliance Policy (HFC-230), Office
of Enforcement, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857. Send one self-
addressed adhesive label to assist that
office in processing your request. See
the SUPPLEMENTARY INFORMATION section
for electronic access to the CPG.

Submit electronic comments on the
CPG to http://www.regulations.gov.
Submit written comments on the CPG to
the Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
David R. Kalins, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Silver Spring, MD 20993, 301—
796—6612.

SUPPLEMENTARY INFORMATION:

I. Background

FDA is announcing the availability of
a guidance document entitled
“Compliance Policy Guide Sec. 335.700,
Surgeons’ Gloves and Patient
Examination Gloves; Defects—Criteria
for Direct Reference Seizure.” The CPG
provides guidance to FDA staff on the
submission of seizure recommendations
for medical gloves that exceed the defect
levels in 21 CFR 800.20. The CPG was
originally issued on May 31, 1991, and
was previously revised in July 2005. It
is currently being revised to remove an
appendix that became obsolete when an
amendment to 21 CFR 800.20 became
effective December 19, 2008. The
amended rule includes changes
intended to improve the barrier quality
of medical gloves marketed in the
United States by reducing the

acceptable quality levels (AQLs) for
leaks and visual defects observed during
FDA testing of medical gloves. The CPG
was revised for consistency with the
AQLs in the amended regulation. The
text of the CPG also includes a number
of minor edits made for clarity. This
document supersedes Compliance
Policy Guide Sec. 335.700, Surgeons’
Gloves and Patient Examination Gloves;
Defects—Criteria for Direct Reference
Seizure dated July 2005.

FDA is issuing the CPG as Level 2
guidance consistent with FDA’s good
guidance practices regulation (21 CFR
10.115). The CPG represents FDA'’s
current thinking on the criteria for
direct reference seizure of defective
medical gloves. It does not create or
confer any rights for or on any person
and does not operate to bind FDA or the
public. An alternative approach may be
used if such approach satisfies the
requirements of the applicable statutes
and regulations.

II. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding the CPG. It is only
necessary to send one set of comments.
It is no longer necessary to send two
copies of mailed comments. Identify
comments with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

I11. Electronic Access

Persons with access to the Internet
may obtain the CPG at either http://
www.fda.gov/ora/compliance_ref/cpg/
default.htm or at http://
www.regulations.gov.

Dated: May 5, 2011.

Dara A. Corrigan,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 2011-12037 Filed 5-16—11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[Docket No. USCG-2011-0316]

Drawbridge Operation Regulation;
Sturgeon Bay Ship Canal, Sturgeon
Bay, WI

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: Commander, Ninth Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Michigan Street and
Maple-Oregon Street Bridges across the
Sturgeon Bay Ship Canal, at miles 4.3
and 4.17, respectively, both in Sturgeon
Bay, Wisconsin. This deviation will test
a change to the drawbridge operation
schedules during the peak tourist and
navigation seasons to provide for the
efficient movement of vehicular traffic
and the safety of navigation on the
waterway. This deviation will allow
scheduled openings for recreational
vessels and openings on signal for
commercial vessels.

DATES: This deviation is effective from
noon on May 27, 2011 through noon on
September 16, 2011. Comments and
related material must be received by the
Coast Guard by September 16, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0316 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Mr. Lee D. Soule,
Bridge Management Specialist;
telephone 216-902-6085, facsimile
216—902—6088, or e-mail
lee.d.soule@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All


http://www.fda.gov/ora/compliance_ref/cpg/default.htm
http://www.fda.gov/ora/compliance_ref/cpg/default.htm
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comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0316),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0316,” click “Search,” and then click on
the balloon shape in the “Actions”
column. If you submit your comments
by mail or hand delivery, submit them
in an unbound format, no larger than
8% by 11 inches, suitable for copying
and electronic filing. If you submit them
by mail and would like to know that
they reached the Facility, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0316” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,

DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before September 1, 2011
by using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The Sturgeon Bay Ship Canal is
approximately 8.6 miles long and
provides a navigable connection
between Lake Michigan and Green Bay.
The area experiences a significant
increase in vehicular and vessel traffic
during the peak tourist and navigation
season, between approximately
Memorial Day and Labor Day each year.

There are a total of three highway
drawbridges across the waterway. The
Michigan Street Bridge provides
unlimited vertical clearance in the open
position and 14 feet in the closed
position. Maple-Oregon Bridge provides
unlimited vertical clearance in the open
position and 25 feet in the closed
position. Bay View Bridge also provides
unlimited vertical clearance in the open
position and 42 feet in the closed
position. Both Michigan Street and
Maple-Oregon Bridges serve the
downtown Sturgeon Bay area and are
located approximately 750-feet apart on
the canal.

A final rule, CGD9-05-080, was
published in the October 24, 2005
edition of the Federal Register (70 FR
61380) to allow:

(1) The draw of the Michigan Street
Bridge to open for recreational vessels
on the hour 24 hours a day from March
15 through December 31 and on signal
if at least 12 hours notice is given from
January 1 through March 14 The final
rule also included a requirement to
open at any time if 20 or more vessels

gathered or vessels are seeking shelter
from severe weather; and

(2) The draw of the Bayview (SR42/
57) Bridge, mile 3.3 Sturgeon Bay to
open on signal from March 15 through
November 30; and on signal if at least
12 hours notice is given from December
31 through March 14.

A temporary final rule, USCG-2009—
0385, was published in the June 5, 2009
edition of the Federal Register (74 FR
26954), effective from June 5, 2009 to
November 15, 2010 that essentially
shifted the March 15 through December
31 one bridge opening per hour at
Michigan Street Bridge to the Maple-
Oregon Bridge while the rehabilitation
of Michigan Street was completed and
the bridge was kept in the open-to-
navigation position.

Both drawbridges are now operational
for vehicular and vessel traffic and the
one opening per hour schedule for
Michigan Street Bridge is reinstated
while Maple-Oregon Bridge opens at
any time for vessels. With both
Michigan Street and Maple-Oregon
Bridges operational the one opening per
hour schedule for Michigan Street is
considered restrictive for vessels, and
could potentially create an unsafe
condition for vessel traffic that may be
between the two closely located
drawbridges while waiting for bridge
openings. The Wisconsin Department of
Transportation (WDOT) requested
scheduled drawbridge openings for both
Michigan Street and Maple-Oregon
Bridges so vehicular traffic congestion
would not develop on downtown
Sturgeon Bay streets due to
unscheduled bridge openings.
Commander, Ninth Coast Guard District,
evaluated that request, as well as the
need to provide efficient and safe bridge
openings for vessels, and along with
WDOT and local stakeholders
developed this temporary test
drawbridge schedule for the 2011 peak
tourist and navigation season.
Throughout the temporary drawbridge
schedule WDOT will post signs at both
drawbridges and collect vehicular traffic
and bridge opening data. Public
comments will also be accepted
throughout the test period.

Temporary Drawbridge Schedule

From noon on May 27, 2011 through
noon on September 16, 2011, 24-hours
per day and 7-days per week, the
Michigan Street Bridge at mile 4.3 over
the Sturgeon Bay Ship Canal will open
on the hour and half-hour for
recreational vessels, if needed. The
Maple-Oregon Bridge at mile 4.17 will
open fifteen-minutes before the hour
and fifteen minutes after the hour for
recreational vessels, if needed. Both
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bridges will open on signal for all
commercial vessels, federal, state, and
local government vessels used for public
safety, vessels in distress, or seeking
shelter from severe weather. If at any
time more than 10 vessels accumulate at
either bridge the bridge will open and
allow all vessel traffic to clear the
bridge. Vessels that may pass under the
bridges without an opening may do so
at anytime. In accordance with 33 CFR
117.35(e), the drawbridges must return
to their regular operating schedule
immediately at the end of the
designated time period. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: April 22, 2011.
Scot M. Striffler,

Bridge Program Manager, Ninth Coast Guard
District.

[FR Doc. 2011-12011 Filed 5-16-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117

[Docket No. USCG—-2010-0972]

Drawbridge Operation Regulations;
Bayou Liberty, Mile 2.0, St. Tammany
Parish, Slidell, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the S433
Bridge over Bayou Liberty, mile 2.0, St.
Tammany Parish, Slidell, LA. This
deviation will test a change to the
drawbridge operation schedule to
determine whether a permanent change
to the schedule is needed. It will allow
the bridge to remain unmanned during
most of the day by requiring a one-hour
notice for an opening of the draw from
7 am. to 7 p.m., and a two-hour notice
from 7 p.m. to 7 a.m. seven days a week.
The Coast Guard may publish a
Supplemental Notice of Proposed
Rulemaking to make this deviation
permanent.

DATES: This deviation is effective from
June 1, 2011 through September 9, 2011.
Comments and related material must

be received by the Coast Guard on or
before July 15, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—

2010-0972 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Jim Wetherington;
Bridge Administration Branch, Eighth
Coast Guard District, telephone 504—
671-2128, e-mail
james.r.wetherington@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-0972),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at

the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0972,” click “Search,” and then click on
the balloon shape in the “Actions”
column. If you submit your comments
by mail or hand delivery, submit them
in an unbound format, no larger than
81 by 11 inches, suitable for copying
and electronic filing. If you submit them
by mail and would like to know that
they reached the Facility, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0972” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why one would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
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and place announced by a later notice
in the Federal Register.

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
public meeting, contact Jim
Wetherington at the telephone number
or e-mail address indicated under the
FOR FURTHER INFORMATION CONTACT
section of this notice.

Basis and Purpose

The subject bridge is the S443 Swing
Bridge across the Bayou Liberty at mile
2.0, in St. Tammany Parish. The vertical
clearance is 7.59 feet (2.31m) above the
2% flowline, elevation 2.5 feet (0.76m)
NAVD 1988.

Presently, under 33 CFR 117.469, the
draw of the S433 Bridge, mile 2.0, at
Slidell, shall open on signal, except that
between 7 p.m. and 7 a.m., the draw
shall open on signal if at least two hours
notice is given.

The owner requests a test to allow the
public to experience and then comment
on the proposed schedule. The current
regulation has been in effect since 2008;
however, the bridge for which the
regulation was in place (a pontoon
bridge) no longer exists. With the
completion of the new bridge (a swing
bridge) in April 2010, it was shown that
there was an average of less than one
opening per month which is a marked
decrease from an average of 70 per
month the previous year. Currently,
most traffic, land and marine, is local
with land traffic outpacing marine
traffic, and most marine traffic is
recreational. Vessels will be able to pass
under the bridge during the deviation
and therefore no alternate routes are
recommended at this time.

This deviation is effective from June
1, 2011 through September 9, 2011.

Vessel counts were collected and
analyzed by the owner and reflect a
marked reduction in the number of
required openings since the completion
of the new bridge and removal of the old
one. The expected impact on navigation
during the test period will be minimal
based on the increase in vertical
clearance and the recorded decrease in
number of requested openings. The test
deviation will allow the bridge to
remain unmanned during most of the
day by requiring a one-hour notice for
an opening of the draw Monday through
Friday from 7 a.m. to 7 p.m. and a two-
hour notice from 7 p.m. to 7 a.m. seven
days a week.

Coordination with mariners will be
through Public Notice and Local Notice
to Mariners upon date of publication in
the Federal Register.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular

operating schedule immediately at the
end of the designated time period.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: March 21, 2011.

David M. Frank,

Bridge Administrator.

[FR Doc. 2011-12003 Filed 5-16-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2010—1015]
RIN 1625-AA00

Safety Zones; Fireworks Display
Kanawha River, WV

AGENCY: Coast Guard, DHS.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Coast Guard is
establishing three permanent safety
zones in the Ohio Valley Captain of the
Port Zone on specified waters of the
Kanawha River in Charleston and St.
Albans, West Virginia. These safety
zones are necessary to protect persons
and vessels from the potential safety
hazards associated with annual firework
displays. When these safety zones are
activated, and thus subject to
enforcement, this rule would limit the
movement of vessels within the
established fireworks display areas.
Entry into, transit through, mooring, or
anchoring within the zones during time
of enforcement is prohibited unless
authorized by the Captain of the Port,
Ohio Valley or designated
representative.

DATES: This rule is effective May 17,
2011. Comments must be submitted by
June 16, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-1015 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493—2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except

Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

Documents indicated in this preamble
as being available in the docket are part
of docket USCG—-2010-1015 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-1015 in the “Keyword” box, and
then clicking “Search.” They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Petty Officer Marceli Rogoza,
Marine Safety Unit Huntington Coast
Guard; telephone 304-733-0198
extension 2137, e-mail
Marceli.A.Rogoza@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.

SUPPLEMENTARY INFORMATION:

I. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-1015),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online, or by fax, mail or hand
delivery, but please use only one of
these means. We recommend that you
include your name and a mailing
address, an e-mail address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Marceli.A.Rogoza@uscg.mil

Federal Register/Vol.

76, No. 95/ Tuesday, May 17, 2011/Rules and Regulations

28313

then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-1015" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8- by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
this rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG—2010—
1015” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. If you do not have access to the
Internet, you may view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one docket using one of the methods
specified under ADDRESSES. In your
request, explain why you believe a
public meeting would be beneficial. If
we determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

II. Regulatory Information

The Coast Guard is issuing this
interim final rule without prior notice

and opportunity to comment pursuant
to authority under section 4(a) of the
Administrative Procedure Act (APA)

(5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
standard notice procedures are
impracticable. Immediate action is
necessary to ensure the safety of vessels,
spectators, participants, and others in
the vicinity of the marine event on the
dates and times this rule will be in
effect.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than
30 days after publication in the Federal
Register because a delayed effective
date would be impracticable as
immediate action is necessary to ensure
the safety of the public during the
scheduled fireworks events.

Basis and Purpose

The U.S. Coast Guard is establishing
three permanent safety zones to ensure
public safety during annual fireworks
displays occurring on the specified
waters of the Kanawha River, West
Virginia. These safety zones are
necessary to protect the public from the
hazards associated with fireworks
displays. These fireworks displays are
scheduled to occur annually during the
first week of June. The Captain of the
Port Ohio Valley or designated
representative will give notice of
enforcement of each safety zone by all
appropriate means to provide the widest
publicity among the affected segments
of the public.

Discussion of Rule

The Captain of the Port Ohio Valley
is establishing three safety zones for the
specified waters of the Kanawha River.
The first, for the West Virginia Special
Olympics Fireworks Display, is located
between mile 57.9 and 58.9 in
Charleston, West Virginia and is
effective annually on the first Friday in
June. The second safety zone, for the
West Virginia Symphony Sunday
Fireworks, is located between mile 59.5
and 60.5 in Charleston, West Virginia
and is effective annually on the first
Sunday in June. The third safety zone
for the St. Albans Fireworks Display is
located in St. Albans, West Virginia
between mile 46.0 and 47.0 of the

Kanawha River and is effective the last
Saturday in June.

The term “participating vessel”
includes all vessels registered with the
fireworks event officials to work in the
event. With the exception of
participating vessels and those mariners
operating participating vessels, all
vessels and persons are prohibited from
transiting within this safety zone unless
authorized by the Captain of the Port
Ohio Valley or a designated
representative. The Captain of the Port
Ohio Valley may be contacted on VHF—
FM Channels 13 or 16, or by telephone
at 800—253-7465. The Captain of the
Port Ohio Valley will inform the public
through broadcast notice to mariners of
the enforcement periods for the safety
zones.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
This determination is based on the size
and location of the safety zones. The
basis of this finding is that the safety
zone will only be in effect for a limited
time period on one day each year and
notifications to the marine community
will be made through broadcast notice
to mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule will affect the following
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entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the specified
waters of the Kanawha River during the
first week in June each year. This safety
zone will not have a significant
economic impact on a substantial
number of small entities because this
rule will only be in effect for limited
time period on one day each year during
the fireworks displays.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Petty Officer
Marceli Rogoza. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an

expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This rule is
categorically excluded, under figure 2—
1, paragraph (34)(g.), of the Instruction.
This rule involves regulations
establishing safety zones. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165-—-REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.822 to read as follows:

§165.822 Safety Zone; Fireworks Display,
Kanawha River, WV.

(a) Safety Zones. The following areas
are designated safety zones: all waters
between the specified mile markers on
the Kanawha River, described as follows
in the Table to § 165.822(a):
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TABLE TO § 165.822(a)

Event name

Event location

Scheduled date

West Virginia Special Olympics Fireworks Display ..........
West Virginia Symphony Sunday Fireworks Display
St. Albans Fireworks Display .........cccccocviveennen.

Between mile 57.9 and 58.9, Charlestown, WV
Between mile 59.5 and 60.5, Charlestown, WV ....
Between mile 46.0 and 47.0, St. Albans, WV

First Friday in June.
First Sunday in June.
Last Saturday in June.

(b) Enforcement. The Captain of the
Port Ohio Valley or designated
representative will inform the public
through broadcast notice to mariners of
the enforcement periods for the safety
zones.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port Ohio Valley or
designated representative.

(2) Persons or vessels requiring entry
into or passage through this zone must
request permission from the Captain of
the Port Ohio Valley, or a designated
representative. They may be contacted
on VHF-FM Channels 13 or 16, or by
telephone at (800) 253-7465.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Ohio Valley and
designated on-scene U.S. Coast Guard
patrol personnel.

(4) On-scene U.S. Goast Guard patrol
personnel include commissioned,
warrant, and petty officers of the U.S.
Coast Guard.

Dated: March 15, 2011.
L.W. Hewett,

Captain, U.S. Coast Guard, Captain of the
Port Ohio Valley.

[FR Doc. 2011-12007 Filed 5-16—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0324]

Security Zone; Portland Rose Festival
on Willamette River

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Portland Rose Festival Security
Zone in 33 CFR 165.1312 from 11 a.m.
on June 8, 2011 until 11 a.m. on June
13, 2011. This action is necessary to
ensure the security of maritime traffic,
including the public vessels present, on
the Willamette River during the
Portland Rose festival. During the

enforcement period, no person or vessel
may enter or remain in the security zone
without permission of the Captain of the
Port, Columbia River, Oregon.

DATES: The regulations in 33 CFR
165.1312 will be enforced from 11 a.m.
on June 8, 2011, through 11 a.m. on June
13, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail MST1 Jaime Sayers,
Waterways Management Division, Coast
Guard MSU Portland; telephone 503—
240-9327, e-mail
Jaime.a.Sayers@uscg.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
Portland Rose Festival security zone on
the Willamette River from 11 a.m. on
June 8, 2011, through 11 a.m. on June
13, 2011. The security zone includes all
waters of the Willamette River, from
surface to bottom, encompassed by the
Hawthorne and Steel Bridges.

Under the provisions of 33 CFR
165.1312 and 33 CFR 165 Subpart D, no
person or vessel may enter or remain in
the security zone without permission of
the Captain of the Port, Columbia River.
Persons or vessels wishing to enter the
security zone may request permission to
do so from the Captain of the Port’s on-
scene designated representative via VHF
Channel 16 or 13. The Coast Guard may
be assisted by other Federal, State, or
local enforcement agencies in enforcing
this regulation.

This notice is issued under authority
of 33 CFR 165.1312 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with
notification of this enforcement period
via the Local Notice to Mariners.

Dated: April 28, 2011.
D.E. Kaup,

Captain, U.S. Coast Guard, Captain of the
Port, Columbia River.

[FR Doc. 2011-12010 Filed 5-16—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2009-1134]

RIN 1625-AA87

Security Zone; Vessels Carrying

Hazardous Cargo, Sector Columbia
River Captain of the Port Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a 500 yard security zone
around vessels carrying hazardous
cargo, as determined by the Captain of
the Port (COTP) Columbia River, when
such vessels are located in the Sector
Columbia River COTP Zone as defined
in 33 CFR 3.65—15 and the COTP
Columbia River determines that a
security zone is necessary and
enforcement of that security zone is
practicable. The security zones will help
ensure the security of the vessels
themselves as well as the maritime
public due to the hazardous nature of
the cargo on board.

DATES: This rule is effective June 16,
2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2009-1134 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2009-1134 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail MST1 Jaime Sayers, Waterways
Management Division, Marine Safety
Unit Portland, Coast Guard; telephone
503—-240-9327, e-mail
Jaime.a.Sayers@uscg.mil. If you have
questions on viewing the docket, call
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Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 8, 2010, we published
a notice of proposed rulemaking
(NPRM) entitled Security Zone; Vessel
Carrying Hazardous Cargo, Sector
Columbia River Captain of the Port Zone
in the Federal Register (75 FR 76328).
No comments were received on the
proposed rule and there was no request
to hold a public meeting.

Basis and Purpose

Vessels carrying hazardous cargo
occasionally operate in the Sector
Columbia River COTP Zone. Examples
of hazardous cargoes include, but are
not limited to, liquefied petroleum gas,
ammonium nitrate and associated
mixtures, anhydrous ammonia, and
chlorine. The security zones that will be
created by this rule will help ensure the
security of the vessels themselves as
well as the maritime public in general
by prohibiting all persons or vessels
from coming within 500 yards of such
vessels while located in Sector
Columbia River COTP Zone. In the past,
the COTP Columbia River has issued
temporary security zones to cover
certain vessels carrying hazardous
cargo.

Background

Vessels carrying hazardous cargo
enter the Captain of the Port Columbia
River area of responsibility
approximately every three to four
months. These cargos pose a potential
threat to the environment and to nearby
communities if an incident were to
occur while it is transiting the Columbia
and Willamette Rivers. This potential
threat is reduced by the vessel being
escorted through highly populated areas
of the river and by ensuring a security
zone is around the vessel during the
entire transit to reduce the numbers of
vessels coming in close proximity to the
vessel. This process takes approximately
two weeks to complete but the Coast
Guard is notified 96-hours in advance of
the arrival of this vessel. The vessel will
only be in port long enough to discharge
the product which is approximately 18
to 26 hours. No other alternatives were
considered for these security zones.

Discussion of Comments and Changes

There were no comments made on the
notice of proposed rulemaking and
therefore no changes have been made to
the rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard has made this
determination based on the fact that the
security zones created by this rule will
only be in effect during the limited
periods of time when vessels carrying
hazardous cargo, as determined by the
COTP Columbia River, are located in the
Sector Columbia River COTP Zone. In
addition, maritime traffic will be able to
transit around the security zones or, if
necessary, may be allowed to transit
through the security zones with
permission from the COTP Columbia
River.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This proposed rule may affect the
following entities, some of which may
be small entities: The owners or

operators of vessels intending to operate
in an area covered by a security zone
created by this rule. The security zones
created by this rule will not have a
significant economic impact on a
substantial number of small entities,
however, because they will only be in
effect during the limited periods of time
when vessels carrying hazardous cargo,
as determined by the COTP Columbia
River, are located in the Sector
Columbia River COTP Zone. In
addition, maritime traffic will be able to
transit around the security zones or, if
necessary, may be allowed to transit
through the security zones with
permission from the COTP Columbia
River.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG—FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism. There were
no comments submitted on this notice.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
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Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble. There were
no comments submitted on this notice.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights. There were
no comments submitted on this rule.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden. There
were no comments submitted on this
rule.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.
There were no comments submitted on
this rule.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. There
were no comments submitted on this
plan.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect

on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211. There
were no comments submitted on this
rule.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards. There were no comments
submitted on this rule.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a security
zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.1335 to read as follows:

§165.1335 Security Zone; Vessels
Carrying Hazardous Cargo, Sector
Columbia River Captain of the Port Zone.

(a) Location. The following area is a
security zone: All waters within 500
yards, in all directions, of any vessel
carrying hazardous cargo, as determined
by the Captain of the Port (COTP)
Columbia River, while such a vessel is
located in the Sector Columbia River
COTP Zone as defined in 33 CFR 3.65—
15 and the COTP Columbia River
determines that a security zone is
necessary and enforcement of the
security zone is practicable.

(b) Regulations. (1) In accordance
with the general regulations in 33 CFR
part 165, Subpart D, no person or vessel
may enter or remain in a security zone
created by this section without the
permission of the COTP Columbia River
or his/her designated representative.
Designated representatives are Coast
Guard personnel authorized by the
COTP Columbia River to grant persons
or vessels permission to enter or remain
in a security zone created by this
section. Subpart D of 33 CFR part 165
contains additional provisions
applicable to a security zone created by
this section.

(2) To request permission to enter a
security zone created by this section,
contact Coast Guard Sector Columbia
River at telephone number 503—-861—
6212 or via VHF channel 16 (156.8
MHz) or VHF channel 22 (157.1 MHz).

(c) Notification. When a security zone
is created by this section, one or more
Coast Guard vessels will be present to
enforce the security zone and the COTP
Columbia River will issue a local
broadcast notice to mariners.

Dated: May 2, 2011.
D.E. Kaup,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Columbia River.

[FR Doc. 2011-11799 Filed 5-16—11; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60 and 63

[EPA-HQ-OAR-2002-0051; EPA-HQ-OAR-
2007-0877; FRL-9306-7]

RIN 2060-AQ93

National Emission Standards for
Hazardous Air Pollutants From the
Portland Cement Manufacturing
Industry and Standards of
Performance for Portland Cement
Plants

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Denial in part and grant in part
of petitions to reconsider.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is denying in
part and granting in part the petitions to
reconsider the final revised National
Emission Standards for Hazardous Air
Pollutants emitted by the Portland
Cement Industry and the New Source
Performance Standards for Portland
Cement Plants issued under sections
112(d) and 111(b) of the Clean Air Act,
respectively. The EPA is also denying
all requests that the EPA issue an
administrative stay of the National
Emission Standards for Hazardous Air
Pollutants and the New Source
Performance Standards.

DATES: This action is effective May 17,
2011.

ADDRESSES: The EPA’s docket for this
action is Docket ID No. EPA-HQ-OAR-
2002-0051. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, e.g., confidential
business information (CBI) or other
information where disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the EPA’s Docket Center, Public Reading
Room, EPA West Building, Room 3334,
1301 Constitution Avenue, NW.,
Washington, DC 20004. This Docket
Center is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: MTr.
Keith Barnett, Office of Air Quality
Planning and Standards; Sector Policies

and Programs Division, Minerals and
Manufacturing Group (D243-02);
Environmental Protection Agency;
Research Triangle Park, NC 27111;
telephone number: (919) 541-5605; fax
number: (919) 541-5450; e mail address:
barnett.keith@epa.gov.

SUPPLEMENTARY INFORMATION: On August
6, 2010, the EPA signed a final rule
establishing and amending various air
emission limits applicable to the
Portland cement industry. See 75 FR
54970 (Sept. 9, 2010). The rule
establishes National Emission Standards
for Hazardous Air Pollutants (NESHAP)
for emissions of mercury, total
hydrocarbons (THC), and particulate
matter (PM) from new and existing
cement kilns located at major and area
sources, and for emissions of
hydrochloric acid (HCI) from new and
existing kilns located at major sources.
The rule also establishes New Source
Performance Standards (NSPS) for
emissions of PM, nitrogen oxides, and
sulfur dioxide at cement kilns that
commence construction, modification,
or reconstruction after June 16, 2008.

Various entities representing both the
regulated industry and the
environmental community have
petitioned the EPA for reconsideration
of various standards in these rules, in
particular the NESHAP. A number of
industry petitioners also requested that
the EPA issue an administrative stay of
the NESHAP and NSPS. For the reasons
stated below, the EPA is denying
reconsideration on certain issues raised
in the petitions and is granting
reconsideration on a number of other
issues. The EPA is also denying all
requests that it issue an administrative
stay.

I. Standard for Reconsideration

Section 307(d)(7)(B) of the Clean Air
Act (CAA) states that: “Only an
objection to a rule or procedure which
was raised with reasonable specificity
during the period for public comment
(including any public hearing) may be
raised during judicial review. If the
person raising an objection can
demonstrate to the Administrator that it
was impracticable to raise such
objection within such time or if the
grounds for such objection arose after
the period for public comment (but
within the time specified for judicial
review) and if such objection is of
central relevance to the outcome of the
rule, the Administrator shall convene a
proceeding for reconsideration of the
rule and provide the same procedural
rights as would have been afforded had
the information been available at the
time the rule was proposed. If the

Administrator refuses to convene such a
proceeding, such person may seek
review of such refusal in the United
States court of appeals for the
appropriate circuit (as provided in
subsection (b)). Such reconsideration
shall not postpone the effectiveness of
the rule. The effectiveness of the rule
may be stayed pending such
reconsideration, however, by the
Administrator or the court for a period
not to exceed three months.”

As to the first procedural criterion for
reconsideration, a petitioner must show
why the issue could not have been
presented during the comment period,
either because it was impracticable to
raise the issue during that time or
because the grounds for the issue arose
after the period for public comment (but
within 60 days of publication of the
final action).

In the EPA’s view, an objection is of
central relevance to the outcome of the
rule only if it provides substantial
support for the argument that the
promulgated regulation should be
revised. See, e.g., the EPA’s Denial of
the Petitions to Reconsider the
Endangerment and Cause or Contribute
Findings for Greenhouse Gases under
Section 202 of the Clean Air Act, 75 FR
49556, 49561 (Aug. 13, 2010). This
interpretation is appropriate in light of
the criteria adopted by Congress in this
and other provisions in section 307(d).
Section 307(d)(4)(B)(i) provides that
“la]ll documents which become
available after the proposed rule has
been published and which the
Administrator determines are of central
relevance to the rulemaking shall be
placed in the docket as soon as possible
after their availability.” This provision
draws a distinction between comments
and other information submitted during
the comment period, and other
documents which become available
after publication of the proposed rule.
The former are docketed irrespective of
their relevance or merit, while the latter
must be docketed only if a higher hurdle
of central relevance to the rulemaking is
met.

For more extended discussions of the
standard for reconsideration under
section 307(d)(7)(B), please see 75 FR
49556, 49560—49563 (August 13, 2010)
and 76 FR 4780, 4786—4788 (January 26,
2011).

II. The Petitions for Reconsideration
A. Petition of the Portland Cement
Association (PCA)

1. PCA maintains that after the close
of the comment period on the proposed
cement NESHAP, the EPA proposed
inter-related rules regulating
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Commercial and Industrial Solid Waste
Incinerators (CISWI) and proposing a
definition of solid waste for non-
hazardous secondary materials. Petition
p. 2. PCA alleges that these proposed
rules “eviscerate the statistical
underpinning for the NESHAP rule.”
Petition p. 2. PCA states that under the
proposed rule defining non-hazardous
secondary materials that are solid
wastes (“solid waste definition rule”),
many cement kilns would have been
considered to be incinerators (i.e., units
that combust “solid waste,” as that term
is defined by the Administrator under
RCRA, see section 129(g)(6)), rather than
cement kilns. PCA further states that
under the proposed waste definition
rule, virtually all of the cement kilns
comprising the pool of best performers
for each of the cement NESHAP floors
would be incinerators since they burn
secondary materials that would have
been defined as solid waste under the
proposed solid waste definition rule.
Although acknowledging that the EPA
had discussed in the proposed cement
NESHAP how it intended to classify
cement kilns that burn secondary
materials (Petition p. 8), PCA maintains
that it had no notice of the potential
impact of the CISWI rule and solid
waste definition rule until the EPA
proposed a definition of solid waste,
and, in particular, that PCA was
unaware of the potential practical
implications of the issue until the EPA
proposed a solid waste definition.
Petition pp. 10, 12. Petitioners maintain
that the EPA cannot permissibly classify
the same kilns as affected sources under
both rules, and requests that the EPA
stay the Portland cement NESHAP
administratively pending
reconsideration of the issue.

2. PCA next maintains that the EPA
adopted standards for open clinker
cooler piles in the NESHAP without
giving proper notice of what those
standards might be. Petition p. 11.

3. PCA further requests
reconsideration of the standards for
startup and shutdown operations. PCA
argues that the final standards deviated
from those proposed, because the EPA
had proposed that the same standards
that apply during normal operation also
apply during startup and shutdown
operations, whereas the final rule
adopts standards for startup and
shutdown that differ from those
applicable during normal operation.
Petition p. 14. PCA maintains that it had
no notice of the data on which such
standards were based, because the
standards are not based on emissions
data. Id. p. 15. The petition further
states that the standards for startup and
shutdown were adopted in disregard of

the requirements of section 112(d)(3) of
the CAA, again largely because the
standards are not based on emissions
data. Id.

4. In the final rule, the EPA adopted
a provision establishing an affirmative
defense to civil penalties for
exceedances of emission standards
which result from malfunction events.
PCA requests that the EPA reconsider
this affirmative defense provision,
which it characterizes as overly
cumbersome, and issued without notice
and adequate opportunity for public
comment. Id. at 16.

5. PCA also requests that the EPA
reconsider the standards for PM,
including the new source standard for
PM in the NSPS. Id. PCA alleges that the
EPA “reduce[d] the PM limits * * *
dramatically” between proposal and
final rule, and that the change was
based on information hand-picked by
the EPA which information was not
known to petitioners. Id. In a follow-up
letter of December 14, 2010, PCA
expanded on its petition to state that the
key change between proposal and final
rule, made without proper notice, was
to express the PM standard as a 30-day
average and to use a statistical
methodology (Upper Prediction Limit,
or UPL) in calculating that limit.
December 14 Letter p. 3.

6. PCA also requested that the EPA
reconsider a number of issues of a more
technical nature (many of which pertain
to the standards for open clinker piles).
Petition Exhibit 1.

B. Petition of Eagle Materials

Eagle Materials challenges application
of the NESHAP’s monitoring
requirements to sources equipped with
monovents (vents on the top of a control
device rather than a single stack).
Although acknowledging that this issue
was presented during the public
comment period, Eagle Materials
maintains that the EPA’s disposition of
the issue was based on technical
assumptions which are unfounded and
unanticipated by Eagle and other
commenters. Eagle Materials also
maintains that the EPA adopted
standards for clinker storage piles
without providing adequate notice of
what those standards might be.

C. Petitions of Sierra Club,
Downwinders at Risk, Friends of
Hudson, Huron Environmental Activist
League, Desert Citizens Against
Pollution, Montanans Against Toxic
Burning, and the Natural Resources
Defense Council

A number of environmental groups
filed petitions requesting that the EPA
reconsider the provision establishing an

affirmative defense to civil penalties for
emission exceedances demonstrated to
have occurred as a result of a
malfunction event (as defined). The
petitions maintain that the EPA adopted
this provision without adequate notice
and opportunity for public comment.

III. Decision on Issues Raised in the
Petitions

A. Issues on Which the EPA Is Denying
Reconsideration

1. Relationship Between Portland
Cement NESHAP, Solid Waste
Definition and CISWI Rule

PCA maintains that “EPA proposed
the CISWI/‘solid waste’ definition rules
after the comment period closed on the
NESHAP rule, foreclosing any real
opportunity for PCA to assess and
comment on the impacts of the
NESHAP. Indeed, it was not until EPA
proposed the subsequent CISWI/‘solid
waste’ rules that * * * PCA had notice
with any real specificity of the number
of cement facilities that may end up
being regulated as CISWI facilities.”
Petition p. 8. The EPA is denying
rehearing on this issue because the
petitioners have failed to demonstrate
that it was impracticable to raise their
objection during the public comment
period. In addition, the fact that some
cement kilns may have a later change of
regulatory classification after the
NESHAP is promulgated is not an issue
of central relevance to the outcome of
the NESHAP rule, as required by the
statutory standard for reconsideration.
Finally, as discussed below, even if the
impacts of the solid waste rule had been
assessed, it would not have made a
significant difference in the final
Portland Cement NESHAP.

a. Was it impractical to raise the
objection within the comment period?

Section 307(d)(7)(B) requires the EPA
to grant reconsideration of an issue “[ilf
the person raising the objection can
demonstrate to the Administrator that it
was impracticable to raise such
objection within [the period for public
comment] or if the grounds for such
objection arose after the period for
public comment”. PCA could have
objected during the comment period on
the proposed Portland Cement NESHAP
to EPA’s classification of all Portland
cement kilns burning secondary
materials ? as cement kilns. In the

1A “secondary material” is a material that can
potentially be classified as a solid waste under the
Resource Conservation and Recovery Act when
recycled. 50 FR 616 n. 4 (Jan. 4, 1985). Under the
newly adopted regulatory definition of solid waste,
secondary materials encompass “any material that
is not the primary product of a manufacturing or

Continued
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proposed Portland Cement NESHAP,
the EPA proposed to classify all cement
kilns, including those burning
secondary materials, as cement kilns for
the NESHAP rulemaking, and explained
why it was doing so. The EPA discussed
the interplay between the cement kiln
NESHAP and the forthcoming rules for
incinerators which burn solid waste,
noting that “some Portland cement kilns
combust secondary materials as
alternative fuels”. 74 FR at 21138. The
EPA then stated that because there was
no regulatory definition of solid waste
that would distinguish which of these
alternative fuels burned by cement kilns
were wastes and which were not, the
EPA would therefore classify all of the
units as cement kilns. Id. The EPA
reasoned that unless and until the
Agency adopts a definition of solid
waste classifying the alternative fuels,
cement kilns burning secondary
materials as fuels or otherwise using
secondary materials are lawfully
classified as cement kilns and rules for
cement kilns therefore would apply to
them. Id. The EPA also articulated the
principle of which PCA states it lacked
notice: The NESHAP would be based on
the performance of all devices which
were cement kilns at the time of the
Portland Cement NESHAP rulemaking.
Id. The EPA further found that
combustion of secondary materials as
alternative fuels by cement kilns “did
not have any appreciable effect on the
amount of hazardous air pollutants
(HAP) emitted by any source.” Id. The
record for the proposed rule included an
inventory of every material burned by a
large group of cement kilns over a
30-day period, including all of those
comprising the pool of best performers
for mercury.2

Neither PCA nor any other commenter
objected to any aspect of the issue of the
interplay between the cement kiln
NESHAP and the CISWI/waste
definition rules during the comment
period.3 PCA has consequently failed to
satisfy the requirement of section
307(d)(7)(B) that it was impractical to

commercial process, and can include post-
consumer material, off-specification commercial
chemical products or manufacturing chemical
intermediates, post-industrial material, and scrap.”
40 CFR 241.2.

2 See docket item EPA-HQ-OAR-2002-0051—
2043.

3 Two commenters (# 2816 and 2846) noted EPA’s
approach. One of these commenters approvingly
summarized EPA’s position to classify all cement
kilns as cement kilns, based on their status at the
time of the NESHAP. The other commenter simply
summarized EPA’s position. Neither of these
comments is an objection putting EPA on notice
that a commenter disagreed with EPA’s approach or
otherwise raising “with reasonable specificity”
(section 307(d)(7)(B)) any issue that EPA’s approach
was objectionable for legal or policy reasons.

raise the issue during the public
comment period or that the grounds for
their objection arose after the close of
the comment period.

Petitioners maintain that “it was
impossible for PCA to provide informed
comments on the interplay between the
CISWI/‘solid waste’ definition rules and
the NESHAP rule” until the Agency
proposed those rules on April 29, 2010,
after the close of the comment period in
the NESHAP. Petition p. 10.
Acknowledging that the EPA had
already raised the issue in the proposed
cement NESHAP, petitioners maintain
that “[a] generic comment is not
adequate to put stakeholders on fair
notice that the CISWI/‘solid waste’
definition rules could fundamentally
change the scope of the NESHAP source
category.” Id.# But the EPA’s discussion
at proposal was not generic. It was a
considered discussion stating the
approach to classification the EPA
intended to adopt (and did adopt) in the
final rule, citing moreover to the EPA’s
Advance Notice of Proposed
Rulemaking (74 FR 42, January 2, 2009)
which had discussed the universe of
secondary materials burned by units
including cement kilns, and the
considerations the Agency might use in
ultimately classifying these materials by
rule as waste or non-wastes. The
administrative record likewise
contained item-by-item accounting—
cited to by the EPA when presenting the
issue of kiln classification for public
comment—of every secondary material
burned by a large group of cement kilns
over an extended period.

PCA appears to be stating that
although the EPA had raised the issue
of kiln classification at proposal, the
practical implications of the EPA’s
approach were not clear until the EPA
proposed a solid waste definition and
CISWI standards. But the EPA stated
that it would classify all cement kilns as
cement kilns during the NESHAP
rulemaking unless a final definition of
solid waste changed their regulatory
status prior to the completion of the
section 112 Portland Cement NESHAP.
That issue was unaltered by the EPA
issuing a proposed solid waste
definition and proposed CISWI
standards. Just like the proposed cement
NESHAP, the final cement NESHAP was
based on the performance of units
classified as cement kilns at the time of
the cement NESHAP rulemaking. This

4Nonetheless, had the final solid waste definition
been in place at the time of the final Portland
Cement NESHAP rulemaking, there would have
been only modest change in the scope of the
NESHAP source category and the final standards
would have been largely unaltered. See Table 1
below.

included all cement kilns burning
alternative fuels. PCA’s objection is no
different before the proposed solid
waste definition and CISWI rules than
after that proposal. The same issue is
presented now as was presented at
proposal: Whether devices which are
classified as cement kilns in the absence
of a regulatory waste definition are
properly so classified if they were
burning secondary materials that might
ultimately be classified as solid wastes.
Moreover, the type of secondary
materials the cement kilns were burning
was well-documented in the NESHAP
administrative record (and known to
PCA in any case).5 PCA’s decision not
to comment on the issue because of
perceived lack of practical effect was
their choice, not the result of lack of
notice. For this reason, PCA’s statement
that it could not gauge the impact of the
NESHAP until the proposed waste
definition/CISWI rule appeared
(Petition p. 10) misses the point. Those
impacts were going to be the same
because the EPA had made clear that it
would continue to classify cement kilns
as cement kilns so long as that remained
their legal status. This status remained
the same throughout the rulemaking.

b. Are petitioners’ objections of
central relevance to the outcome of the
rule?

Section 307(b)(7)(B) also requires that
for reconsideration to be required,
objections must be “of central relevance
to the outcome of the rule.” The EPA
does not believe that is the case here, for
reasons both legal and practical.

The EPA believes that it validly based
the NESHAP on the performance of
devices which were cement kilns at the
time of the rulemaking. See section
112(d)(3)(A) which states that maximum
achievable control technology (MACT)
floors for existing sources are to reflect
performance of sources for which the
EPA has emissions information,
indicating that standards are to reflect
sources’ legal status and performance at
the time of the rulemaking.® Later rules

5Fuels Use in Portland Cement Kilns, April 25,
2011.

6 There is no valid argument that cement kilns
burning alternative fuels were already commercial
and solid waste incinerators at the time of the
NESHAP rulemaking. First, all of these kilns
certified that they were cement kilns in compliance
with the 1999 MACT standards for the Portland
Cement category (pursuant to 40 CFR sections
63.1353(b)(5) and 63.9(h)). Second, the status of
these alternative fuels as solid wastes or not solid
wastes could not be determined in the absence of
a regulatory definition addressing the status of
those fuels. 74 FR at 21138. Although there is a
statutory definition of solid waste in the Resource
Conservation and Recovery Act (at section 1004
(27)), that definition does not apply directly to
section 129, but must be implemented by means of
an EPA-promulgated regulation. See CAA section
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that prospectively establish the
classification of certain of the
alternative fuels that these kilns burned
does not alter these kilns’ status—
cement kilns—at the time of the cement
NESHAP rulemaking. This is all that
matters. The solid waste definition rule
adopted a half year after the signature of
the Portland Cement NESHAP rule is
not relevant to the cement kilns’
classification at the time of the NESHAP
rulemaking.

PCA argues, however, that the
situation here is controlled by the DC
Circuit’s opinion in NRDC v. EPA, 489
F. 3d 1250 (DC Cir. 2007) (“Boiler
MACT"). Petition p. 8. We disagree. In
that case, the EPA had adopted a
definition of “solid waste incineration
unit” which classified “commercial or
industrial waste” to include only solid
waste combusted in units which do not
recover energy. 489 F. 3d at 1258. The
EPA issued MACT standards predicated
upon no boilers being incinerators due
to their energy recovery purpose and
design. The court held that the
definition was impermissible in that it
classified units burning solid waste as
boilers rather than as commercial and
industrial solid waste incineration units
and noted that “[t]he effect of these
definitions is to substantially reduce the
number of commercial or industrial
waste combustors subject to section
129’s standards”. Id. The court
continued:

[Since the Court is requiring] EPA to revise
the CISWI Definitions Rule * * *, the Boilers
Rule will need to be revised as well because
the universe of boilers subject to its standards
will be far smaller and more homogenous
after all CISWI units * * * are removed from
its coverage. Given the likelihood (if not
certainty) that the Boilers Rule will change
substantially as a result of our vacatur of the
challenged “solid waste” definition, we
believe the Boilers Rule should be vacated in
its entirety and remanded for EPA to
repromulgate after revising the CISWI
Definitions Rule. 489 F. 3d at 1261.

The NESHAP rule at issue in Boiler
MACT was thus promulgated when
there was a definition of commercial
and industrial wastes (as incorporated
in the definition of solid waste
incinerator, 489 F. 3d at 1261), which
classified all units as either boilers or
incinerators, albeit improperly. Here, in

129(g)(6) (“the ter[m] ‘solid waste’ * * * shall have
the meanin[g] established by the Administrator
pursuant to the Solid Waste Disposal Act”.) Equally
important, the status of alternative fuels cannot be
determined from the statutory definition alone (as
illustrated by the different regulatory classifications
of different alternative fuels in the recently-adopted
definition of non-hazardous secondary materials,
and the significant changes between proposal and
final rule that EPA made in classifying alternative
fuels).

contrast, there was no regulatory
definition of solid waste that
determined (or otherwise addressed) the
status of the alternative fuels burned by
cement kilns. Thus, cement kilns
burning alternative fuels or other
secondary materials were not classified
as incinerators during the cement
NESHAP rulemaking, but as cement
kilns. The cement NESHAP therefore
was and is based exclusively on the
performance of cement kilns, as
properly classified at the time of the
rulemaking.” PCA states that the EPA
cannot promulgate a NESHAP rule
based on calculations that include
CISWI units, but the EPA has not done
that. Petition p. 10. All of the cement
kilns were cement kilns during the
NESHAP rulemaking.

Moreover, although the EPA
recognizes that there is case authority
that agencies are compelled to reopen
rules when the rules’ fundamental
factual basis (or other essential premise)
is altered by later events,8 the EPA does
not believe that the factual basis of the
NESHAP has changed. The units on
which the standard was based were
cement kilns at the time of the NESHAP
rulemaking, and, consistent with section
112(d)(3), the EPA based the NESHAP
on that classification.

PCA also states that the EPA
committed to reconsider the cement
NESHAP once the CISWI/“solid waste”
definition rules were finalized. Petition
p- 11. This is incorrect. The EPA never
committed to reopening a promulgated
rule for the cement source category or
any other. In the preamble to the
proposed cement NESHAP, the EPA
stated: “EPA is basing all determinations
as to source classification on the
emissions information now available, as
required by section 112(d)(3), and will
necessarily continue to do so until the
solid waste definition discussed above
is promulgated.” 74 FR at 21138; see
also 75 FR at 54972 which contains
similar language. This statement means
no more than it says: if the EPA had

7 As noted earlier, all cement kilns certified to
EPA that they were cement kilns in compliance
with the applicable section 112(d) standards for
cement kilns up to and through the time of the
amendments to the Portland Cement NESHAP.

8See Gellerv. FCC, 610 F. 2d 973, 979-80 (DC
Cir. 1979) (rules justified as needed to encourage
passage of Federal copyright legislation, without
any further justification that the rules were in the
public interest, may have lacked any nexus with the
public interest after passage of the copyright
legislation and the Federal Communications
Commission could therefore be compelled to
reexamine the rule); RSR v. EPA, 102 F. 3d 1266,
1270 (DC Cir. 1997) (noting that in Geller the sole
basis for the challenged rule had “long since
evaporated” and that agency was compelled to
reexamine the rule in light of the “abnormal
circumstances” of the case).

promulgated a final definition of solid
waste that changed the classification of
these kilns during the rulemaking, then
the EPA would have based that
NESHAP on that new classification.
That did not occur during the Portland
Cement NESHAP rulemaking. The
quoted language cannot fairly be read to
say that the EPA would revise standards
for source categories properly classified
at the time of the NESHAP based on a
post-promulgation definition of solid
waste whether that category be Portland
cement kilns, lime kilns, or any other
source category which once burned
secondary materials later defined as
solid waste.

The implications of PCA’s position
are that all NESHAPs have to be
reopened and amended if units in the
source category were burning secondary
material that were classified post-
promulgation as solid wastes by a later
rule. Potential examples are lime kilns,
chemical recovery units, as well as
cement kilns (including the 1999 dioxin
standard for cement kilns, which was
not reopened as part of the 2010
rulemaking amending the NESHAP).
The EPA does not accept this position.
All of the NESHAPs are properly based
on the units’ classification at the time of
the rulemaking.? PCA’s position is
disruptive to the rulemaking process
and would potentially lead to frequent
and substantial uncertainty for the
regulated community and other
stakeholders

The EPA similarly disagrees with the
premise that the Agency cannot develop
standards for any source category which
burns materials which might ultimately
be classified as solid waste until
developing and finalizing a solid waste
definition rule. This conflicts with the
EPA’s obligations under the statute,
consent decrees, and settlement
agreements (including the settlement
agreement requiring the EPA to issue
the NESHAP for Portland cement by
August 2010) to complete NESHAPs for
source categories listed pursuant to
section 112(c)(1) by dates certain. The
EPA’s obligation in fact is to issue
NESHAPs based on the emissions
information before it at the time of the
rulemaking (see section 112(d)(3)(A)),
which is what it did here. NESHAPs are
thus necessarily based on the snapshot-
in-time assessment of performance
within a source category, which
necessarily includes the status of
sources in that category at that moment

9For the same reason, EPA cannot be deemed to
have constructively reopened the NESHAP when it
issued the solid waste definition and CISWI rules.
Nothing in the later rules changes the kilns’ status
as cement kilns at the time of the cement NESHAP
rulemaking.
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in time. To do otherwise makes the
process unworkable.

Moreover, although not necessary to
the decision to deny reconsideration,
the EPA has evaluated the practical
implications of the solid waste
definition and CISWI standards that it
recently adopted. If the newly-adopted
solid waste definition had been
applicable at the time cement kilns
conducted the performance testing used
as the basis for the MACT standards and

at the time of promulgation of the final
Portland Cement NESHAP, 23 cement
kilns (by the EPA’s estimate) out of 146
would have been classified as
incinerators. If these units were
removed from the pool of cement kilns,
the floors—with one exception—would
have remained either identical or
essentially identical and, since the EPA
adopted the floors as the standards, the
standards would likewise have
remained identical or essentially

identical. The one floor that would
change appreciably is the floor for THC,
which would become significantly more
stringent because the revised data base
would reflect cement kilns experiencing
less variability in THC emissions.10
Given the minimal change in the
standards, with the exception of the
more stringent THC standard, kilns’
compliance strategy would be unaltered.

TABLE 1—COMPARISON OF FLOORS WITH AND WITHOUT KILNS THAT CouLD HAVE BEEN CISWI KILNS HAD THE

DEFINITION OF SoLID WASTE APPLIED 11

i Existing source floor— New source floor—CISWI
Pollutant Ex'szt('ﬂ%slgz;ﬁeRfJﬁg = CISwiI ki%]ns removed from New S°F“i[1°§ g%?é_mw kilns removed from
inventory inventory
MErCury .....cccoceeevveeniniieens 55 Ib/MM tons clinker ........ 58 Ib/MM tons clinker ........ 21 Ib/MM tons clinker ........ 24 Ib/MM tons clinker.
Total Hydrocarbons ........... 24 ppmvd ..o 15 ppmvd o 24 ppmvd ..o 11 ppmvd.
PM e 0.04 ..o 0.05 ..o 0.01 e 0.01.
HCl e 3ppmvd e 3pPMVA e 3pPPMVA e 3 ppmvd.

In this analysis, the EPA finds that
none of the cement kilns would have
been potentially CISWI due to the use
of secondary material ingredients
(though some kilns would potentially
have been CISWI due to secondary fuels
burned). This is because none of these
secondary ingredient materials
identified by PCA as being used in
cement kilns is considered to be
combusted. A typical dictionary
definition of “combustion” is “an act or
instance of burning” or “a chemical
process (as an oxidation) accompanied
by the evolution of light and heat.” 12
Cement kilns typically process
ingredients in the cold regions of the
kiln, where ingredients are gradually
heated until they reach the temperature
where clinker formation takes place.
This is not a chemical process marked
by the evolution of light and heat, and
so is not combustion. Rather, it is
analogous to cooking as opposed to
burning.13 Cement kiln dust is also used
as an ingredient and is sometimes
processed in the hot end of the cement
kiln. Due to its inorganic, essentially
inert composition, this material is not
combusted.14 Non-hazardous secondary
materials used as an ingredient (as
opposed to being combusted) in
combustion units are not solid wastes
under newly promulgated definitional

10 Nor would EPA alter any of its determinations
not to adopt more stringent beyond-the-floor
standards.

117n this analysis, nine of the eleven floor kilns
for the final cement NESHAP remain cement kilns.
One of the two floor kilns for THC would be a
CISWI, although removing this kiln from the
cement kiln data base would result in a
significantly more stringent THC standard under
the NESHAP because this kiln had more associated

rules (to be codified at 40 CFR section
241.3 (b)(3)), assuming the legitimacy
criteria in section 241.3 (d) are satisfied.
The EPA’s analysis also reflects the
results of Information Collection
Requests (pursuant to section 114 of the
CAA) regarding cement kilns’ use of
tires as alternative fuels. Based on these
ICR responses, the EPA finds that most
of the responding cement kilns obtained
tires from established tire programs as
defined in newly promulgated part 241,
and have reasonably established that the
tires were not discarded and were
handled as valuable commodities from
the point of removal through arrival at
the cement kiln and therefore would not
have been solid wastes. The EPA does
not interpret the certification required
by section 60.2175(w) of the newly-
adopted CISWI rule as requiring
ultimate users to know the source of all
tires obtained from an established tire
collection program. This is a practical
impossibility. In certifying, users also
should not assume that tires from
established programs which participate
in occasional cleanup days were
discarded. Rather, it is sufficient that
the ultimate user verify that it is
obtaining tires from an established tire
collection program, which program can
provide the user with reasonable
assurance that it manages tires carefully

variability in its performance than the other kilns
ranked closest to it. For PM, two of six kilns remain
classified as cement kilns. For HCI, two of three
floor kilns remain cement kilns, but there are a
whole group of cement kilns that performed
identically to the floor kiln for HCI that was, for
purposes of our analysis, reclassified as a CISWI so
there would be no effect on the standard. 75 FR at
54894 (standard based on analytic method detection
limit times a variability factor rather than on the

from point of collection to point of
burning and which does not receive
tires which have been abandoned in
landfills or otherwise.

There are further practical
considerations, which likewise indicate
the relative lack of practical effect of the
solid waste definition and CISWI
standards on the NESHAP. First, cement
kilns can choose whether to continue
burning solid waste and being classified
as incinerators, or not burn waste and
remain classified as cement kilns.
Second, burning alternative fuels
(whether classified as solid wastes or
not) does not appreciably affect cement
kilns’ HAP emissions. 74 FR at 21138;
Comments of PCA, Docket EPA-HQ-
RCRA-2008-0329 (Aug. 3, 2010) (p. 27)
(same). Thus, the measured performance
of cement kilns that forms the basis of
the standards in the NESHAP remains
technically sound since that
performance would remain the same
whether or not kilns burn “solid waste”
alternative fuels.

Finally, PCA points out that until
there is a solid waste regulatory
definition and a CISWI rule, its
members lack the information to make
a rational choice as to which source
category to be subject to—whether or
not to continue burning secondary
materials and whether to invest

measured values because those values were so close
to the analytic method minimum detection limit).
See the memorandum Revised Floors Without Kilns
That Would Have Been CISWI Kilns Had the Solid
Waste Definition Applied, dated April 25, 2011.

12 Webster’s Ninth New Colleglate Dictionary.
Merriam-Webster Inc. 1990.

13 See Combustion in a Cement Kiln and Cement
Kilns’ Use of Tires as Fuel dated April 25, 2011.

1471d.
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immediately in the pollution control
equipment and operational practices
necessary for most kilns to comply with
the Portland Cement NESHAP. Petition
p. 18. The EPA has now adopted both

a regulatory solid waste definition for
non-hazardous secondary materials and
CISWI standards, which should provide
the basis for kilns to make these
decisions within the necessary
investment timeframe.

Conclusion

The EPA proposed to classify cement
kilns burning secondary materials as
cement kilns in the proposed rule,
explained why it would do so, and
finalized the NESHAP rule using the
approach proposed. No objections to
that approach were raised to the EPA
during the rulemaking. We further reject
the position that a solid waste definition
adopted any time after promulgation of
a NESHAP compels reexamination of
the NESHAP because it alters the
NESHAP’s fundamental premises. The
EPA appropriately develops NESHAPs,
including the Portland Cement
NESHAP, based on the information
available to it at the time of the
rulemaking and it is undisputed that the
units in question here were cement
kilns at the time of the final cement
NESHAP. The EPA thus concludes that
reconsideration here is neither required
nor appropriate under section
307(d)(7)(B).

2. Standards During Periods of Startup
and Shutdown

PCA maintains that the NESHAP’s
limits that apply during periods of
startup and shutdown do not meet the
requirements of CAA section 112(d)(2)
because the standards rest on
engineering estimates of performance
rather than on performance data, and
that the EPA failed to provide adequate
notice and opportunity for comment.
Petition pp. 14—16. With respect to the
startup and shutdown standards, PCA
has not demonstrated that it was unable
to raise its objections during the public
comment period. Indeed, it did so. The
EPA proposed that the same standards
apply during startup and shutdown
conditions as during normal operating
conditions, and solicited any data
which might show that some other
standard would be more appropriate. 74
FR at 21162. PCA commented at length
on these proposed standards. PCA
Comments, pp. 7-8, 11-13. In response
to PCA’s own comment that the
proposed startup and shutdown
standards should not be normalized to
units of production (PCA Comment of
Sept. 4, 2009 at 7-8, EPA-HQ-OAR-
2002-0051-2922.1), the EPA modified

the proposed standards so that they are
expressed as stack concentrations. 75 FR
at 54991.

PCA’s main contention is that the
EPA based the standards for startup and
shutdown on its engineering judgment,
so that commenters have had no
opportunity to comment on emissions
data supporting those conclusions.
Petition p. 15. PCA is correct that the
standards reflect the EPA’s engineering
judgment, but the EPA may permissibly
rely on engineering judgment in
developing floor standards in a
NESHAP. Sierra Club v. EPA, 167 F.3d
658, 665 (DC Cir. 1999); National Lime,
233 F.3d at 632; Mossville
Environmental Action Now v. EPA, 370
F.3d 1232, 1241—42 (DC Cir. 2004); see
also CAA section 112(d)(3)(A).
Furthermore, neither PCA nor any other
commenter provided emissions data for
startup and shutdown operations,
despite the EPA’s request. 74 FR at
21162.

Under these circumstances, the EPA
believes that the petitioner both had the
opportunity to raise its objections
during the public comment period and
did so. Reconsideration is therefore
neither required nor appropriate.

The EPA, however, is granting
reconsideration of one issue related to
standards during startup and shutdown.
This is the standard for HCI during
startup and shutdown for kilns
equipped with wet scrubbers but which
do not use a continuous emissions
monitor (CEM) to measure compliance.
See issue B.4 below.

3. Standards for Particulate Matter

PCA states that in the final rule “EPA
dramatically deviated from the range of
possible limits that it had proposed for
particulate matter * * * by almost 90
per cent” for new facilities and by nearly
50 percent for existing facilities. Petition
p- 16. PCA further maintains that this
change resulted from “cherry picked”
data, with the expanded dataset
“arbitrarily and capriciously biased
towards top performers,” those with
new baghouses. Id. PCA further states
that it was unable to comment on these
data because the EPA did not make the
data available until after promulgation
of the final rule, and that the limits may
not be achievable for sources that use
wet scrubbers for acid gas control due
to loadings of re-entrained particulate.
Id. at 17. PCA raises the same issues
with respect to the PM limit in the
NSPS, which is identical to the new
source standard under the NESHAP. Id.

This part of PCA’s petition is largely
mistaken, and does not present any
grounds requiring the EPA to reconsider
the PM standard in either the NESHAP

or the NSPS. Indeed, PCA’s public
comments suggested a different PM
limit than proposed based largely on the
additional performance data for which
they now claim lack of notice. PCA
Comments at p. 86 and App. 1 to those
comments. See docket items EPA-HQ-
OAR-2002—-0051-2922.1 and 2922.2,
September 4, 2009. Much of this
information had already been submitted
to the EPA by PCA and individual PCA
members in the parallel NSPS
rulemaking as well. See National
Emission Standards for Hazardous Air
Pollutants from the Portland Cement
Manufacturing Industry Response to
Comments Received on Proposed Rule
(Aug. 6, 2010) (“RTC”) p. 155. See
docket item EPA-HQ-OAR-2002-0051—
3464. PCA thus not only had an
opportunity to comment on the data
used by the EPA for the final standard,
but did so.

Nor did the EPA “cherry pick” among
those data. See RTC at pp. 155, and
153-55 demonstrating the opposite:
PCA had used the data selectively in
constructing the alternative standard
suggested in its comments, but the
EPA’s analysis used all of the additional
data from the pool of best performing
sources for PM.

PCA is also mistaken in its claim that
it lacked opportunity to present its
objection that the PM standard is based
on unrepresentative performance
because it was based on performance of
plants with newly-installed baghouses.
Indeed, it raised this issue in its public
comments. PCA Comments at 86; see
also RTC at pp. 155-56 indicating that
baghouse performance can improve over
time but is characterized by operating
variability both when a baghouse is new
and throughout its operating life.
Commenters likewise raised the issue of
baghouse performance decreasing due to
re-entrained particulate resulting from
use of wet scrubbers for acid gas control,
and the EPA responded by citing data
showing that PM levels from a cement
kiln baghouse decreased after the kiln
installed a wet scrubber to control its
acid gas emissions. RTC at p. 158. Since
there was ample notice and opportunity
for comment on these issues (and, as
just indicated, actual comment), the
EPA is not required to reconsider them.

In its December 14, 2010, letter, PCA
takes a different tack, stating that the
PM standard in the final NESHAP and
NSPS is expressed as a 30-day rolling
average rather than as a 1-day average
(as at proposal), and that the EPA used
a statistical equation, the Upper
Prediction Limit at the 99th percentile
(UPL 99) to construct that limit.
December 14 letter pp. 3—4. The letter
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asserts that PCA lacked notice of either
issue.

PCA is correct that the final standard
is expressed as a 30-day standard (met
by averaging 30 daily observations per
month). 75 FR at 54988.15 The EPA
stated at proposal that it was
considering adopting a PM standard
whereby compliance would be
measured with a CEM, and that CEM-
based standards would be expressed as
30-day numbers. The EPA further had
presented the statistical means of
converting individual measurements
into 30-day averages by means of the
UPL 99 equation. 74 FR at 21157, 21158,
21141-42. PCA’s comments criticized
use of the UPL 99 equation both
generally, and for a PM standard
specifically (PCA Comments pp. 5, 86),
and documented their view that the
UPL equation underestimated
variability for PM generally and
underestimated the projected 99th
percentile of the distribution of PM
values (PCA Comments at App. 2 p. ES—
7 and App. 2 p. 5-5). See also the EPA’s
responses at 75 FR at 59474-76;
Development of the MACT Floors for
the final Portland Cement NESHAP (the
EPA, August 6, 2010, docket item EPA—
HQ-OAR-2002-0051-4550) at pp. 2—4,
9-10, 17, explaining why the UPL 99
equation is a reasonable statistical tool
for assessing variability, including
variability over a 30-day measuring
period.16 PCA and member companies

15 PCA 1is not correct, however, that the standard
became dramatically more stringent. If expressed as
a not-to-exceed limit, as at proposal, the final
existing source standard under the NESHAP would
be approximately 0.07 Ib/ton clinker, or only about
12 per cent more stringent than proposed. This
slight increase in stringency results from
corrections to the UPL equation used at proposal,
corrections made in response to comments
submitted by PCA. The additional performance data
for PM actually made the standard less stringent
(the net slight increase in stringency resulting, as
noted from the revised UPL equation to the new
data set). Development of the MACT Floors for the
Final NESHAP for Portland cement (EPA, August 6,
2010, Docket # 4550) at p. 16.

16 The argument that the UPL equation
underestimates variability of PM control
performance because it underestimated variability
for performance of THC is misleading. The UPL
equation measures potential variability based on the
within-source variance and between-source
variance of the data set to which it is applied. 74
FR at 21141. The EPA’s initial data set for THC was
comparatively sparse, and did not fully reflect the
best-performing sources’ within-source variation
and between-source variation. The EPA was able to
gather additional performance data between
proposal and comment to expand those data (and
to calculate variability directly from the data; see
75 FR at 54980 n. 22). However, the problem was
not the UPL equation but the data set to which it
was applied. It also should be noted that baghouses
controlling PM (the control device for all of the best
performing cement kilns) are relatively impervious
to input loadings, performing relatively constantly
regardless of incoming ash load. 70 FR at 59449
(Oct. 12, 2005); 72 FR at 54879 (Sept. 27, 2007).

likewise submitted detailed comments
questioning the reliability and
suitability of PM CEMs and urged the
EPA not to require their use in
measuring the standard. RTC at pp.
163—67. The EPA consequently does not
accept the contention that commenters
lacked notice of these issues and that
reconsideration is either required or
appropriate.

The EPA, however, is granting
reconsideration of two standards related
to PM, the NSPS for PM as applied to
modified sources, and the alternative
PM compliance alternative for sources
that commingle certain internal exhaust
gas streams. See issues B. 6 and B. 9
below.

4. Monovents

Petitioner Eagle Materials claims that
it lacked notice of the EPA’s basis for
requiring use of CEMs for all cement
kilns, including those having monovent
exhaust configurations (vents on the top
of a control device rather than a single
stack). This issue was presented at
proposal, and the company submitted
comments on the issue, as the petitioner
acknowledges. Petition at pp. 3, 5-9.
The petitioner disagrees with the EPA’s
response (which indicated that a source
could install a separate stack for
measurement purposes or seek an
alternative monitoring regime on a site-
specific basis pursuant to the authority
at 40 CFR section 63.7 (f), RTC at pp. 75,
120, 145—46, 172—73), but this does not
demonstrate that there was a lack of
opportunity to comment on the issue.
The EPA is consequently not granting
this petition.

Although we are denying the request
for reconsideration of the monitoring
provisions for facilities with monovents,
we note further that these types of
monitoring issues tend to be very site
specific, and there will likely be
individual cases where the national rule
will be impractical. The provisions of
section 63.7(f) of the General Provisions
exist for this purpose and we believe
that issues related to monitoring
facilities with monovents are best
handled on a case-by-case basis under
that rule. These provisions have been
used in similar situations to authorize
cost-effective, environmentally
appropriate alternative monitoring and,
to our knowledge, have not in and of
themselves required the construction of
a single stack.

Baghouse variability thus can be assessed especially
reliably by standard statistical means, such as the
UPL equation. Id.

5. Emissions From Crushers

Crushers are machines designed to
reduce large rocks from a quarry into
gravel-sized feed. See section 63.1341
(definition of “crusher”). Crushers are
typically located at the limestone
quarry. In 2002, the EPA and the PCA
entered into a settlement agreement
regarding the 1999 NESHAP for the
industry and, as part of that agreement,
agreed to clarify that crushers are not
part of the Portland cement source
category. The EPA did so but used
convoluted language 17 which created
unnecessary confusion about collateral
issues such as the regulatory status of
other types of equipment such as storage
bins. In the 2005 rule proposing to
amend the NESHAP, the EPA proposed
to eliminate the confusing language and
simply state that crushers are not part of
the Portland cement source category,
and indicated in the preamble to the
2006 final rule that it intended to
finalize this language. See 70 FR at
72341-42 (Dec. 2, 2005) and 71 FR at
76532 (Dec. 20, 2006). The EPA
neglected to include the necessary rule
language, and proposed to add it in this
rulemaking. 74 FR at 21163. The final
rule states that “[c]rushers are not
covered by this subpart regardless of
their location.” Section 63.1340 (c); see
also RTC at p. 212 (explaining these
actions and citing to earlier regulatory
history).

PCA asks that the EPA reconsider its
decision and restore the amended
regulatory text quoted below. Petition
Exhibit 1. The EPA has provided
numerous opportunities to comment on
this issue so reconsideration is clearly
not compelled under section 307
(d)(7)(B). Nor is reconsideration
appropriate. The former regulatory text
created confusion about collateral issues
and failed to indicate clearly its
ostensible subject—that crushers are not
regulated under the Portland Cement
NESHAP. The EPA has amended the
rule to make this clear. Doing so is
consistent with the 2001 Settlement
Agreement on this point, the object of
which was to make clear that crushers

17 Former section 63.1340(c) stated: “For Portland
cement plants with on-site nonmetallic mineral
processing facilities, the first affected source in the
sequence of materials handling operations subject
to this subpart is the raw material storage, which
is just prior to the raw mill. Any equipment of the
on-site nonmetallic mineral processing plant which
precedes the raw material storage is not subject to
this subpart. In addition, the primary and secondary
crushers of the on-site nonmetallic mineral
processing plant, regardless of whether they
precede the raw material storage, are not subject to
this subpart. Furthermore, the first conveyor
transfer point subject to this subpart is the transfer
point associated with the conveyor transferring
material from the raw material storage to the raw
mill.”
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were not regulated under the NESHAP.
In any case, nothing in that settlement
agreement prevents the EPA from
amending its regulations if it is
appropriate to do so. The agreement in
fact states that “[n]othing in this
Agreement shall be construed to limit or
modify the EPA’s discretion to alter,
amend, or revise, or to promulgate
regulations that supersede, the
regulations identified in section III of
this Agreement.”

B. Issues on Which the EPA Is Granting
Reconsideration

1. Standards for Clinker Storage Piles

PCA and Eagle Materials both
maintain that the EPA did not provide
sufficient notice of the standards it
might adopt for clinker storage piles.
Although the EPA did give notice that
it might adopt standards for these units
(74 FR at 21163), the petitioners are
correct that the Agency did not give
sufficient notice of what those standards
might be. The EPA is consequently
granting the petition as to this issue. For
the same reason, the EPA is granting the
petition as to all of the miscellaneous
issues pertaining to clinker storage piles
(issues 1—4 in Exhibit 1 to PCA’s
Petition for Reconsideration).

2. Affirmative Defense to Civil Penalties
for Exceedances Occurring During
Malfunctions

Various petitioners representing
environmental advocacy groups, as well
as PCA, assert that the EPA adopted in
the final rule an affirmative defense to
civil penalties for exceedances of
applicable emission standards during
periods of malfunction. Section 63.1344.
The petitioners are correct that there
was not a proper opportunity to
comment on this provision at proposal,
and the EPA is therefore granting these
petitions as to this issue.

3. Continuously Monitored Parameters
for Alternative THC Standard

Section 63.1343(b)(1) provides two
options for meeting a standard for
organic HAP. One is to meet a THC
standard of 24 parts per million by
volume dry (ppmvd); the other is to
meet a limit of 9 ppmvd of total organic
HAP. If the source elects to meet the
total organic HAP standard, a site
specific THC limit is established based
on the THC results during the
performance test used to establish
compliance with the total organic HAP
limit. Section 63.1348(a)(4)(v).

PCA has noted that the site specific
THC limit can unintentionally deprive
kilns of operating flexibility where kilns
have measured total organic HAP

comfortably below the alternative
standard. For example, if a kiln has
measured total organic HAP of 3 ppmvd
and site specific levels of THC of 15
ppmvd during the performance test, it
would be de facto subject to a
considerably more stringent THC
standard than if it were subject to the
main THC standard.

The EPA believes that the issue of
unnecessarily constrained operating
flexibility is worthy of reexamination
and therefore is granting reconsideration
of this issue.

4. HCI Limit of Zero During Startup for
Sources That Do Not Have a CEM

The final cement NESHAP provides
that existing and new kilns have a
standard of zero for HCl when operating
at startup and shutdown and when
compliance is measured by means other
than a CEM. Section 63.1343(b) Table 1
note 4. Kilns equipped with wet
scrubbers may elect to comply with the
HClI standard by means of performance
tests rather than a CEM, so the practical
effect of this provision is that wet-
scrubber equipped kilns electing to
comply by means of stack testing rather
than continuous monitoring of HCI with
a CEM would be subject to the emission
limit of zero during startup and
shutdown. See sections 63.1348(a)(6)(i)
and 63.1349(b)(6)(i)(a). PCA indicates in
its petition that the EPA is incorrect in
finding that HCl is formed only from
burning normal fuel (75 FR at 54992).
PCA maintains that HCI can be formed
by oxidizing chlorides in the raw
materials present in the kiln regardless
of the type of fuels used, and so can be
present in emissions during startup and
shutdown. PCA urges that the same
limit (3 ppmvd) apply during startup as
applies to all other kilns during all
operating conditions. Petition Exhibit 1.

The EPA is granting reconsideration
on this issue since PCA’s petition may
have technical merit.

5. Allowing Sources With Caustic
Scrubbers To Comply With HCl
Standard Using Performance Tests

As just noted, the final rule allows
sources equipped with wet scrubbers
(and tray towers) to comply with the
HCI standard by means of performance
tests rather than with continuous
monitoring of HCIl with a CEM. (Sources
electing to comply by means of stack
tests do establish continuously
monitored parameters—liquid flow rate,
pressure and pH (see section
63.1350(m)(5)—(7)). PCA indicates that
this compliance option should not be
limited to wet scrubber equipped units,
but should also be available for units
equipped with caustic scrubbers, in part

because some sources will be equipped
with dry scrubbers (due to water
shortages) and should have the same
operating flexibilities as wet scrubber-
equipped kilns.

The EPA is granting reconsideration
to consider the issue of whether dry
scrubber-equipped kilns should have
the option of complying by means of
stack tests rather than continuous
monitoring.

6. Alternative PM Limit

Some kilns combine kiln exhaust gas
with exhaust gas from other unit
operations, including the clinker cooler.
See 75 FR at 54988. The final cement
NESHAP seeks to accommodate these
situations by providing for a site
specific PM limit for commingled flows
from the kiln and clinker cooler. Section
63.1343(b)(2). PCA points out, however,
that other flows can be commingled as
well. PCA Petition Exhibit 1 (referring to
coal mill exhaust and exhaust from an
alkali by-pass as instances of additional
flows). Without an allowance for these
additional flows, the site specific PM
limit could be stricter than the EPA
intended (since the PM concentration
will be divided by a lower number in
the implementing equation), and could
penalize the environmentally beneficial
practice of commingling these flows, a
practice resulting in significant energy
savings. 75 FR at 54988. The EPA
therefore grants reconsideration on this
issue.

7. Monitoring for Mercury and PM
During Periods of Startup and
Shutdown

The standards for the four main
pollutants regulated by the NESHAP
(mercury, THC/organic HAP, HCI, and
PM) are all measured continuously. This
is true of the standards applying during
normal operation and those that apply
during startup/shutdown. However, two
of the standards—for mercury and for
PM—are normalized to production units
during normal operation and expressed
on a concentration basis during startup/
shutdown. See 75 FR at 54991-92.

PCA suggests in its petition that
cement companies would like to utilize
the same monitoring device for both
standards, but that this could pose
operational obstacles if sorbent traps are
used as the continuous monitoring
device. Petition Exhibit 1. This is
because data from a sorbent trap cannot
be readily disaggregated, meaning that a
dedicated trap would be needed to
monitor startup and shutdown and a
different sorbent trap used for normal
operation. (Data from a CEM can be
disaggregated, so that it is possible to
evaluate data from startup/shutdown
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and normal operation from
measurements taken by a single PM and
mercury CEM.) PCA questions if this
was the EPA’s intent.

The EPA is granting the petition to
consider the question of types of
continuous monitoring allowed during
startup and shutdown for mercury and
PM.

8. Coal Mills (NESHAP and NSPS)

In the EPA’s recent amendments to
the Standards for Performance for Coal
Mills, we exempted coal mills at cement
manufacturing facilities whose only
heat source was kiln exhaust. See 74 FR
51952, October 8, 2009. This change
was made in response to comment from
PCA. PCA argued that coal mills were
similar to inline raw mills. In the case
of inline raw mills, we consider the raw
mill to be an integral part of the kiln.
PCA requested the same treatment for
coal mills, and the EPA agreed.
However, in the amendments to the
Portland Cement NESHAP and NSPS,
the EPA did not address coal mills. This
omission was due to the lack of
information on emissions from coal
mills. The EPA is granting
reconsideration to reconsider the status
of coal mills under the cement
NESHAP.

9. PM Standard for Modified Sources
Under the NSPS

The EPA adopted the level of the new
source standard under the NESHAP as
the NSPS for both new and modified
kilns. 75 FR at 54996. As PCA notes in
its petition, there need not be functional
equivalence between the NESHAP and
NSPS PM limits for modified kilns, and
further comment on the issue is
appropriate. Petition p. 17. PCA also
notes that the NSPS for modified kilns
could have associated costs which need
to be accounted for pursuant to CAA
section 111(a)(1). Since such kilns
would not be subject to the section
112(d) new source standard, any costs
for such modified kilns to control PM to
the new source limit could not be
attributed to the section 112(d) new
source limit. In addition, PCA notes that
existing Portland cement kilns cannot
be assumed to find ways to avoid
triggering the NSPS modification
criteria when making physical or
operational changes due to the
stringency of the newly adopted
standards for PM.

The EPA believes that PCA’s
arguments on this point have merit and

warrant reconsideration of the NSPS
standard for PM for modified kilns.

IV. Requests for an Administrative Stay

PCA also requests that the EPA issue
an administrative stay of the rule
pursuant to section 705 of the
Administrative Procedure Act (APA),
which authorizes an agency, when it
finds that “justice so requires” to
“postpone the effective date of action
taken by it, pending judicial review.
Petition p. 6. PCA also alludes to the
authority in section 307(d)(7)(B) of the
CAA under which the EPA may issue a
stay for up to three months if it grants
a petition to reconsider a final rule.

First, the effective date of the
NESHAP and NSPS—November 8,
2010—has already passed and thus a
stay under APA section 705 is not
appropriate. See 76 FR 4780, 4800 (Jan.
26, 2011) (“[plostponing an effective
date implies action before the effective
date arrives”).

Section 307(d)(7)(B) of the CAA
authorizes the EPA to stay a rule’s
effectiveness for three months during
reconsideration. Since the EPA is
largely denying the petitions to
reconsider and is not granting
reconsideration as to challenges to the
principal standards in the NESHAP or
NSPS, an administrative stay is not
appropriate under that authority.

In reaching these conclusions, the
EPA evaluated not only the legal
applicability of the statutory provisions
cited in PCA’s petition, but also the
merits criteria for granting stays—the
likelihood of success on the merits,
possibility of irreparable harm to the
petition, harm to other parties, and the
ultimate public interest. As discussed
above, the EPA believes that the
NESHAP is validly based on the
performance of cement kilns. The EPA’s
technical evaluation of kilns’
performance is also sound because
burning alternative fuels (whether or not
those fuels are classified as solid waste)
does not appreciably effect the amount
of HAP cement kilns emit.

The EPA also does not believe that the
industry is facing the prospect of
irreparable harm. As explained above,
the industry’s legitimate concern of
having to make critical investment
decisions without knowing the final
rules on waste classification and
standards for solid waste incinerators
has been rectified by the EPA’s issuance
of a final regulatory definition of non-
hazardous secondary materials that are
solid waste and CISWI standards. In
addition, given the similarity of many of
the emissions limits, the compliance
strategy for either rule would be
expected to be similar.

Moreover, the EPA does not believe
that a stay of the rules’ compliance date

is in the public interest. The standards
in the rule are projected to result in
significant health benefits (thousands of
serious health incidences avoided,
including thousands fewer acute
myocardial infarctions) and the rules’
monetized benefits are projected to
substantially exceed the rules’ social
costs. 75 FR at 55027 Table 13 and
55028 (social costs estimated at $926 to
950 million (2005$) and net monetized
benefits are estimated at $6.5 billion to
$18 billion (2005$ and a 7 percent
discount rate). Cement kilns’ mercury
emissions are among the highest of any
emitting source category, and contribute
significantly to the national inventory of
airborne mercury. 75 FR at 54979
(cement industry contributes 7.5 tons of
mercury emissions per year to national
inventory of 50 tons per year). We note
that mercury is a potent and
bioaccumulative neurotoxin that
remains in the environment for an
extended period of time. As a result, the
additional mercury that would be
emitted as the result of a stay of the rule
would remain in the environment for
many years. The NESHAP here for the
first time adopts statutorily-compliant
limits to control those emissions. The
EPA does not believe it in the public
interest to delay those controls.

V. Conclusion

For all of the reasons discussed above,
the petitions to reconsider the final
NESHAP and NSPS for Portland cement
plants are denied in part and granted in
part. The EPA likewise denies the
petitions for an administrative stay.

Dated: May 11, 2011.

Lisa P. Jackson,

Administrator.

[FR Doc. 2011-12095 Filed 5-16—11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR 191, 192, 193, and 195
[Docket No. PHMSA-2011-0121]

Pipeline Safety: National Pipeline
Mapping System Data Submissions
and Submission Dates for Gas
Transmission and Gathering Systems
and Liquefied Natural Gas Annual
Reports

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Issuance of advisory bulletin.
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SUMMARY: This document advises
owners and operators of gas
transmission and gathering systems and
Liquefied Natural Gas (LNG) facilities
that they have until August 15, 2011, to
submit their Calendar Year 2010 Annual
Reports. This document also provides
guidance for Calendar Year 2010
National Pipeline Mapping System
(NPMS) submissions.

FOR FURTHER INFORMATION CONTACT:
Roger Little, 202—-366—4569 or by e-mail
at Roger.Little@dot.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Pipeline and Hazardous Materials
Safety Administration (PHMSA)
published a final rule on November 26,
2010, under Docket No. PHMSA 2008-
0291 [75 FR 72878], titled: “Pipeline
Safety: Updates to Pipeline and
Liquefied Natural Gas Reporting
Requirements” (One Rule). This
rulemaking revised the Pipeline Safety
Regulations (49 CFR part 190-199) to
improve the reliability and utility of
data collections from operators of
natural gas pipelines, hazardous liquid
pipelines, and LNG facilities. As a result
of the rulemaking, several annual and
incident report forms were created
while other forms were revised.
Included among these forms, PHMSA
created a new Annual Report for LNG
facilities (LNG Annual Report; PHMSA
F-7100.3—1) and revised the Annual
Report for Natural or Other Gas
Transmission and Gathering Systems
(Gas Transmission and Gathering
Annual Report; PHMSA F-7100.2-1).
The One Rule revised §191.17 to

specify that these reports should be
submitted no later than March 15 for the
preceding year, except for Calendar Year
2010, where reports should be
submitted by June 15, 2011. This
delayed reporting date for Calendar Year
2010 was added to allow companies
time to update their information for
submission according to the revised
form.

After the One Rule was published,
PHMSA received a petition from the
American Gas Association (AGA) on
December 22, 2010, asking for
reconsideration of the information
collected on the LNG Annual Report
form. PHMSA reviewed the petition and
has revised the form based on AGA’s
recommendation. PHMSA is using this
document to announce that we are
extending the reporting date for the LNG
Annual Report form to August 15, 2011,
to allow further time to prepare the
electronic system PHMSA will use to
collect the information. Next year, the
filing date will go back to the March 15
date specified in the regulation.

In addition, PHMSA determined that
further clarifications were needed to
Parts K and L on the revised Gas
Transmission and Gathering Systems
annual report, specifically to correct
boundaries for Specified Minimum
Yield Strength, and to clarify certain
sections of Part L that were not
applicable to the regulated community
at present. Accordingly, PHMSA has
blacked out those sections of the form
to clarify the intent of the information
collection. In addition, PHMSA is
extending the Gas Transmission and
Gathering Systems report filing deadline

from the stated June 15, 2011, to August
15, 2011, for PHMSA to prepare the
electronic system it will be using to
collect the information. This will also
align the filing date with the new LNG
Annual Report. Next year, the filing date
of the Gas Transmission and Gathering
Systems report will go back to the
March 15 date specified in the
regulation. The forms are available at
the following URL: http://
www.phmsa.dot.gov/pipeline/library/
forms.

PHMSA has also received a number of
questions regarding NPMS submissions.
The NPMS consists of geospatial data,
attribute data, public contact
information, and metadata pertaining to
the interstate and intrastate hazardous
liquid trunklines and hazardous liquid
low-stress lines as well as gas
transmission pipelines, LNG plants, and
hazardous liquid breakout tanks
regulated by PHMSA. Most operators
submit their NPMS data to PHMSA at
the same time they file their annual
report. For example, gas transmission
operators who file their annual report
on the regular filing date of March 15 for
the previous calendar year would also
submit their NPMS data on March 15 for
the previous calendar year, reflecting
assets as of December 31, 2010.
Although PHMSA is extending the filing
date for annual report submissions,
operators are encouraged to file their
NPMS data at their regularly scheduled
times.

For clarification purposes, PHMSA is
providing the following table which
explains the reporting dates for annual
reporting:

Normal submission date
(49 CFR cite)

Calendar year 2010 submission

Calendar year
2010 extended

(49 CFR cite) submission date

Gas Transmission and Gathering Sys-
tems Annual Report (PHMSA-F
7100.2-1).

LNG Annual Report (PHMSA-F 7100.3—
1).

Hazardous Liquid  Annual
(PHMSA-F 7000-1.1).

Report

March 15 (§191.15(a))

March 15 (§ 191.15(b))

June 15 (§195.49)

June 15, 2011 (§191.15(a))

June 15, 2011 (§ 191.15(b))

Aug. 15, 2011 (§ 195.49)

Aug. 15, 2011.

Aug. 15, 2011.

Advisory Bulletin (ADB-11-03)

To: Owners and Operators of Gas
Transmission and Gathering Pipeline
Facilities, LNG Facilities, and
Hazardous Liquid Pipeline Facilities.

Subject: Submission Dates and Minor
Form Changes for Calendar Year 2010
Gas Transmission and Gathering
Systems Annual Reports, LNG Annual
Reports; and NPMS Data submissions.

Advisory: This document advises
owners and operators of gas and LNG
pipeline facilities that PHMSA is

extending the reporting date for
Calendar Year 2010 Gas Transmission
and Gathering Systems Annual Reports
(PHMSA F-7100.2—1) and LNG Annual
Reports (PHMSA F-7100.3—1) to August
15, 2011. These forms were previously
scheduled for submission on June 15,
2011. Any questions regarding these
submissions may be directed to the
Office of Pipeline Safety operator
helpline at 202-366—8075.

In addition, operators subject to the
NPMS statutory mandate are

encouraged to file their annual data
submissions based on their regularly
scheduled dates. For example,
hazardous liquid operators who
normally submit their NPMS data on
June 15 when they file their annual
report are encouraged to file their 2010
NPMS data submission on June 15,
reflecting assets as of December 31,
2010, even though the Hazardous Liquid
Annual report is not required for
submission until August 15, 2011. Any
questions regarding NPMS submissions
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can be directed to Amy Nelson at 202—
493-0591.

Issued in Washington, DC, on May 10,
2011.
Alan K. Mayberry,

Deputy Associate Administrator for Field
Operations.

[FR Doc. 2011-11954 Filed 5-16—11; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 110218142-1276-02]
RIN 0648-BA91

Fisheries of the Northeastern United
States; Northeast Skate Complex
Fishery; Framework Adjustment 1

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule implements
approved measures in Framework
Adjustment 1 to the Northeast Skate
Complex Fishery Management Plan
(Skate FMP). Framework Adjustment 1
was developed by the New England
Fishery Management Council (Council)
to adjust the possession limits for the
skate wing fishery in order to slow the
rate of skate wing landings, so that the
available Total Allowable Landings
limit (TAL) is taken by the fishery over
a longer duration in the fishing year
(FY) than occurred in FY 2010, thus
ensuring a steady market supply. The
action would also allow vessels that
process skate wings at sea to land skate
carcasses for sale into the bait market,
without counting the carcass landings
against the TAL (skate wings are already
converted to live weight for monitoring).
Although recommended by the Council
as part of Framework 1, this final rule
announces that NMFS has disapproved
a proposal to increase the incidental
possession limit for skate wings that
would apply after the skate wing
possession limit trigger is reached. This
final rule does not adjust the skate
fishery specifications for FY 2011.

DATES: Effective May 17, 2011.

ADDRESSES: An environmental
assessment (EA) was prepared for
Framework Adjustment 1 that describes
the proposed action and other
considered alternatives, and provides a
thorough analysis of the impacts of the

proposed measures and alternatives.
Copies of Framework 1, the EA, and the
Initial Regulatory Flexibility Analysis
(IRFA) are available on request from
Paul J. Howard, Executive Director, New
England Fishery Management Council
(Council), 50 Water Street,
Newburyport, MA 01950. These
documents are also available online at
http://www.nefmc.org.

FOR FURTHER INFORMATION CONTACT:
Tobey Curtis, Fishery Policy Analyst,
(978) 281-9273; fax: (978) 281-9135.

SUPPLEMENTARY INFORMATION:

Background

In 2003, NMFS implemented the
Skate FMP to manage a complex of
seven skate species in the Northeast
Region: Winter (Leucoraja ocellata);
little (L. erinacea); thorny (Amblyraja
radiata); barndoor (Dipturus laevis);
smooth (Malacoraja senta); clearnose
(Raja eglanteria); and rosette (L.
garmani) (68 FR 49693, August 19,
2003). The FMP established biological
reference points and overfishing
definitions for each species based on
abundance indices in the NMFS
Northeast Fisheries Science Center
bottom trawl survey.

Amendment 3 to the Skate FMP,
which was implemented in July 2010,
instituted an annual catch limit (ACL)
and accountability measures (AMs) for
the skate fishery (75 FR 34049, June 16,
2010). To ensure that the ACL is not
exceeded, regulations implementing
Amendment 3 established a possession
limit of 5,000 Ib (2,268 kg) of skate
wings (11,350 1b (5,148 kg) whole
weight) per trip for the skate wing
fishery, and an AM that further reduces
the wing fishery possession limit to an
incidental level of 500 1b (227 kg) of
skate wings (1,135 1b (515 kg) whole
weight) when 80 percent of the TAL for
the wing fishery is reached. In FY 2010,
the combination of increased landings
of skate wings and a delay in
implementation of the 5,000-1b (2,268-
kg) skate wing possession limit resulted
in the fishery reaching the 80-percent
TAL trigger in early September.
Consequently, the skate wing fishery
was limited to the incidental possession
limit of 500 1b (227 kg) of skate wings
per trip from September 3, 2010,
through the end of FY 2010 on April 30,
2011.

Asserting that the imposition of the
500-1b (227-kg) skate wing possession
limit so early in the FY caused
disruptions in the supply of skate
wings, economic hardship on fishing
vessels and dealers, and threatened to
undermine the market position of U.S.
suppliers, members of the skate wing

fishing industry requested that the
Council consider options to mitigate the
potential for this situation to be
repeated in FY 2011. In November 2010,
the Council initiated Framework 1 to
change the skate wing possession limits
in order to maximize the duration of the
skate fishing season in FY 2011. In
January 2011, the Council approved
Framework 1 and recommended that
NMFS implement new possession limits
for the skate wing fishery. On April 4,
2011, NMFS published a proposed rule
(76 FR 18505) identifying the proposed
measures in Framework 1 and informing
the public of its intention to disapprove
one measure recommended by the
Council. Comments on the proposed
rule were accepted through April 19,
2011.

Approved Measures

NMFS has approved the following
changes to the regulations governing the
skate fishery as proposed by the Council
in Framework 1:

1. The skate wing fishery possession
limit is changed from 5,000 1b (2,268 kg)
of skate wings per trip to 2,600 b (1,179
kg) per trip from May 1 through August
31, and 4,100 1b (1,860 kg) per trip from
September 1 through April 30;

2. The skate wing fishery incidental
possession limit trigger is changed from
80 percent of the skate wing TAL to 85
percent of the skate wing TAL; and

3. The regulations governing the
allowable forms of skates that may be
possessed and landed is changed to
allow the landing of skate carcasses
separate from skate wings.

The rationale for the Council’s
proposed measures in Framework 1 was
provided in the preamble to the
proposed rule for this action and is not
repeated here. Regarding the change to
the allowable forms of skates that may
be possessed and landed, skates may
now be possessed or landed either as
wings only, wings with associated
carcasses possessed separately, in whole
form, or any combination of the three,
provided that the weight of skate
carcasses does not exceed 1.27 times the
weight of skate wings on board. This
ratio, based upon established wing-to-
whole weight conversion factor for
skates, is intended to assure that the
only carcasses possessed and landed
correspond to skates that have had their
wings removed and are retained by the
vessel for sale. When any combination
of wings, carcasses, and whole skates
are possessed, the possession limit is
based on the equivalent whole weight
limit where wing weight is converted to
whole weight using the wing to whole
weight conversion factor of 2.27. For
example, a vessel possessing 100 lb
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(45.4 kg) of skate wings would be
considered to possess the equivalent of
227 1b (103.1 kg) of whole skates (100
1b x 2.27 = 227 1b (103.1 kg)). If that
vessels possessed both wings and
carcasses, it could have 100 1b (45.4 kg)
of skate wings and 127 lb (57.6 kg) of
carcasses (100 1b skate wings x 1.27 =
127 1b (57.6 kg)). Note that the sum of
the two products must not exceed the
applicable whole weight possession
limit. This action is not intended to
allow the landing of skate carcasses
without the associated skate wings.

Disapproved Measure

NMEFS has disapproved a measure
proposed by the Council in Framework
1 to increase the skate wing fishery
incidental possession limit (the limit
that applies to all landings of skate
wings once landings reach the
appropriate TAL trigger percentage)
from 500 lb (227 kg) of skate wings per
trip to 1,250 1b (567 kg) per trip. NMFS
has disapproved this measure because it
is inconsistent with National Standard
2, which requires the use of the best
available scientific information for
ensuring compliance with the objectives
of Amendment 3 to the Skate FMP
(which established management
measures designed to prevent the TAL
from being exceeded) and of this
framework action (which is designed to
lengthen the duration of the directed
skate wing fishing season). Therefore,
the skate wing incidental possession
limit remains at 500 1b (227 kg) of skate
wings per trip. Disapproving the change
in the incidental limit does not affect
the other measures in this action. For a
fuller explanation of the rationale for
disapproving this proposed measure,
see the Comments and Responses
section below.

Comments and Responses

NMEF'S received seven comments on
the proposed rule: One letter from the
Council; three letters on behalf of
commercial fishing associations; and
three letters from individual commercial
fishermen. This section summarizes the
principle comments contained in the
individual comment letters that
pertained to Framework 1 and the
proposed rule, and NMFS’s response to
those comments.

Comment 1: One letter expressed
frustration that the skate TAL will not
increase this year.

Response: Although recent survey
data show promising increases in survey
catch for some of the species in the
skate complex, not all species are doing
well. Skates are managed as a complex,
and because the specifications (ABC,
ACL, TAL) are set for the overall

complex rather than for particular
species, increases in survey catches for
one or two species do not necessarily
immediately translate into allowable
increases in the specifications for the
complex as a whole. The recent survey
data are being considered by the
Council as it begins the process to
develop and recommend specifications
for the 2012—-2013 FYs.

Comment 2: Another letter raised
concerns regarding the impacts
Framework 1 may have on non-federally
permitted fishermen fishing in Rhode
Island state waters.

Response: This action makes no
changes to the regulations governing
fishermen without Federal permits
fishing only in state waters. Any future
changes to such regulations made by a
state, such as Rhode Island, are beyond
the purview of NMFS’s control and this
action.

Comment 3: The remaining five
letters, including that of the Council, all
expressed the same concern regarding
NMFS'’s stated intent to disapprove the
proposed change to the incidental
possession limit and requested that we
reconsider this decision. The
commenters acknowledge that the
higher incidental possession limit, in
conjunction with the increased TAL
trigger, could result in an overage of the
TAL, but suggest that this should not be
a concern because there may be an
increase in the ABC later this year that
results from current work being done by
the Council’s Plan Development Team
(PDT) and Scientific and Statistical
Committee (SSC).

Response: The changes implemented
under Framework 1 must remain
consistent with the current best
available science, and any future actions
to change the ABC based on new advice
from the Council’s SSC would be the
appropriate vehicle to consider
modifying the associated management
measures, such as the possession limits,
to be consistent with such a revised
ABC. The Council’s recommendation to
change the trigger point at which the
incidental possession limit is imposed
is also an attempt to lengthen the
duration of the directed skate wing
fishery. However, based on the analysis
prepared by the Council’s Skate PDT
and presented to the Council at its
January 2011 meeting, the combination
of a 1,250-1b (567-kg) incidental
possession limit and an 85-percent
trigger point would be expected to result
in landings exceeding the skate wing
TAL by more than 7 percent.

Amendment 3 to the Skate FMP
established the TAL as the limit for
skate landings, taking into account the
needs of the skate wing and bait

fisheries (i.e., allocating the overall
skate TAL to the skate wing and bait
fisheries according to specific
percentages), discards of skates in all
fisheries that encounter skates, and the
biological status of the resource. The
management measures implemented in
Amendment 3 were designed to
constrain overall skate landings to the
TAL, and, in situations in which a TAL
is exceeded, the Amendment 3
regulations require automatic
adjustments to the TAL trigger threshold
(on a point-for-point basis). If the wing
TAL were to be exceeded by 7 percent,
as the Council’s analysis indicates is
likely, then the Amendment 3
regulations would require the TAL
trigger for the following FY to be
reduced from 85 percent of the TAL to
78 percent of the TAL, forcing an even
earlier transition to the incidental
possession limit. This result would be
inconsistent with the intent of
Framework 1 (implementing measures
to extend the length of the directed
skate wing fishery) and the objectives of
Amendment 3 (implementing measures
to constrain landings to within the
available TAL) to alter both the
incidental skate wing possession limit
and the TAL trigger point, as proposed
by the Council; the measure to increase
the TAL trigger from 80 percent to 85
percent would likely be undone due to
a 7-percent overage that would require
the trigger point to be reduced to 78
percent in the following FY. This would
be counter-productive to the Council’s
stated intent of increasing the TAL
trigger point in the first place, which is
to lengthen the duration of the directed
fishing season. Even under the current
500-1b (227-kg) incidental limit, catch
continued to be high, and in FY 2010
the fishery likely exceeded the wing
TAL by 6-7 percent. The Council’s
analysis suggests that the trigger point
can be increased to 85 percent of the
TAL if the incidental wing limit is
maintained at the current 500-1b (227-
kg) level, while still remaining within
the TAL. Thus, NMFS has disapproved
the proposed increase to the incidental
skate wing possession limit because it
would be inconsistent with National
Standard 2 requiring the use of the best
available scientific information for
ensuring compliance with the objectives
of Amendment 3 to the Skate FMP
(which established management
measures designed to prevent the TAL
from being exceeded) and of this
framework action (which is designed to
lengthen the duration of the directed
skate wing fishing season). Accordingly,
the incidental skate wing possession
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limit at § 648.322(b)(2) remains at 500 1b
(227 kg).

Changes From the Proposed Rule

In § 648.322(b)(2), the proposed
change to the incidental skate wing
possession limit is not included in this
final rule due to the disapproval of this
proposed measure.

Classification

The Administrator, Northeast Region,
NMFS, determined that Framework 1 is
necessary for the conservation and
management of the skate fishery and
that it is consistent with the Magnuson-
Stevens Fishery Conservation and
Management Act and other applicable
laws.

The Office of Management and Budget
has determined that this proposed rule
is not significant for the purposes of
Executive Order 12866.

Under the Administrative Procedure
Act, an agency may waive the 30-day
delay in the effectiveness of a final rule
following publication where the rule
relieves a restriction, is an interpretive
rule or statement of policy, or for other
good cause found by the agency.

5 U.S.C. §553(d). Pursuant to this
provision, NMFS finds good cause to
waive the delay in effectiveness
requirement because such delay is
contrary to the public interest and
unnecessary.

The purpose of this rule is to slow the
rate of skate wing landings and thereby
preserve and extend the skate wing
harvest throughout the whole fishing
year. Delaying this rule’s effectiveness
would risk shortening the skate wing
harvest, and is therefore contrary to the
public’s interest in maintaining the
harvest throughout the fishing year.
Additionally, a delay in the rule’s
effectiveness is unnecessary because the
rule imposes no new requirements on
the regulated community, and instead
expands the scope of acceptable fishing
practices in the skate wing fishery.
Thus, even if the rule is effective
immediately, the regulated entities can
continue their current practices and
remain in compliance with the new
regulations. Moreover, delaying the
effectiveness of this rule may result in
economic harm to vessels that must
currently land their skates either in
whole form, and process the fish into
wings and carcasses for separate
markets upon landing, or must discard
the carcasses at sea, practices that
increase waste and reduce the economic
yield from the skate resource. Because
the 30-day delay in effectiveness of this
rule is contrary to the public interest
and unnecessary, pursuant to 5 U.S.C.
§553(d), the Assistant Administrator

finds good cause to waive the 30-day
delay in effective date.

Pursuant to section 604 of the
Regulatory Flexibility Act (RFA), NMFS
has prepared a Final Regulatory
Flexibility Analysis (FRFA) in support
of Framework 1. The FRFA incorporates
the IRFA, a summary of the significant
issues raised by the public comments in
response to the IRFA, NMFS’s responses
to those comments, relevant analyses
contained in the Framework and its EA
and a summary of the analyses
completed to support the action in this
rule. A copy of the analyses done in the
Framework and EA is available from the
Council (see ADDRESSES). A summary of
the IRFA was published in the proposed
rule for this action and is not repeated
here. A description of why this action
was considered, the objectives of, and
the legal basis for this rule is contained
in the preamble to the proposed rule
and this final rule and is not repeated
here.

A Summary of the Significant Issues
Raised by the Public in Response to the
IRFA, a Summary of the Agency’s
Assessment of Such Issues, and a
Statement of Any Changes Made in the
Proposed Rule as a Result of Such
Comments

Seven comments were received on the
proposed rule and the framework. For a
summary of the comments, and NMFS’s
responses to them, see the Comments
and Responses section above. No
changes were made to the rule as a
result of the comments.

Description and Estimate of Number of
Small Entities to Which the Rule Would

Apply

The participants in the commercial
skate fishery were defined using
Northeast dealer reports to identify any
vessel that reported having landed 1 Ib
(0.45 kg) or more of skates during
calendar year 2010. These dealer reports
identified 690 vessels that landed skates
for the skate wing market in states from
Maine to North Carolina out of 2,607
vessels that held a Federal skate permit.
Of the 690 vessels that landed at least
1 1b (0.45 kg) of skates for the wing
market, 592 vessels landed at least some
amount of skates in wing form, and
these vessels would be affected by the
proposed change to allow vessels
landing skate wings to also land the
associated carcasses for sale as bait. All
of these entities are considered small
businesses by the Small Business
Administration because they have
annual receipts not totaling more than
$4 million.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not introduce any
new reporting, recordkeeping, or other
compliance requirements. This
proposed rule does not duplicate,
overlap, or conflict with other Federal
rules.

Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes

The purpose of Framework 1 is to
adjust the possession limits affecting the
skate wing fishery in order to extend the
duration of the fishing season during
which the fishery could land skate
wings at “directed” levels (i.e., before
the possession limits are reduced to
incidental landings levels), while
constraining the overall skate wing
landings to remain within the TAL. To
achieve these ends, the Council
considered several alternatives for each
of three principal management
measures: (1) The primary possession
limit affecting the directed skate wing
fishery; (2) the trigger point (as a
percentage of the TAL) at which the
primary possession limit is reduced to
a lower, incidental level of allowable
landings; and (3) the possession limit
that would be imposed once the
possession limit trigger is reached.

In approving several measures
proposed in Framework 1, NMFS had to
weigh the potential short-term economic
impacts to individual fishermen of a
reduced skate wing possession limit
during May—August, when demand and
price are generally lower (average of
$0.33/1b during 2009 and 2010), versus
the longer-term benefits to the fishery as
a whole of preserving more of the
available TAL for the fall and winter
months when demand and price are
generally higher (average of $0.64/1b
during 2009 and 2010) and allowing
higher levels of landings during this
time. Implementation of this final rule
is expected, on balance, to maximize
fishing opportunities for skates
throughout the FY and improve the
profitability of the fishery. The other
alternatives considered by the Council
in the development of Framework 1 did
not provide the same level of
opportunity to preserve the available
TAL for the fall and winter months and
to then take advantage of the higher
demand and prices by increasing the
possession limit at that time. Therefore,
through the implementation of the
change to the skate wing possession
limit, NMFS intends to minimize the
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economic impacts to affected small
entities to the extent practicable and
consistent with applicable law.

The change to the possession limit
trigger point (from 80 percent of the
TAL to 85 percent), is also expected to
increase the duration of the directed
fishing season, similarly improving the
economic performance and profitability
of the fishery. All other alternatives
developed and considered by the
Council for Framework 1 would have
resulted in a shorter fishing season by
imposing the more restrictive incidental
possession limit at a lower trigger point.
Therefore, through the implementation
of the change to the possession limit
trigger point, NMFS intends to
minimize economic impact to affected
small entities to the extent practicable
and consistent with applicable law.

The Council also proposed a change
to the skate wing possession limit that
would be imposed once the trigger point
was reached. On its face, this appeared
that it would have further increased the
profitability of the skate fishery, by
allowing higher landings on each
fishing trip for the remainder of the FY.
However, as the Council’s own analysis
indicated, such a change—in
combination with the other proposed
changes to the possession limit and the
trigger point—would likely have
ensured the fishery exceeds skate wing
TAL by approximately 7 percent.
Because this result would require
implementation of an AM that would
have reversed the change to the
possession limit trigger point,
effectively shortening the fishing season
in the following year, NMFS considers
this proposed measure to be counter-
productive and inconsistent with the
Council’s stated intent for Framework 1.
Therefore, even though a higher
incidental possession limit may have
minimized short-term negative
economic impacts to the affected fishing
industry, NMFS has disapproved this
measure to ensure that the TAL is not
exceeded, and that such an AM is less
likely to be required in future years.

In addition to the primary alternatives
considered in this action, the Council
considered a change in the regulations
to allow skate carcasses to be landed
rather than discarded at sea. This
proposed measure is expected to have
no effect on the overall mortality of
skates caught, but could result in
marginal increases in per trip fishing
revenue for vessels that cut skate wings
at sea and land the remaining carcasses
for sale as lobster bait (estimates range
from approximately $360 per trip at the
2,600-1b (1,179-kg) possession limit to
approximately $570 per trip at the
4,100-1b (1,860-kg) possession limit).

Because the only significant alternative
considered in this case is the status quo,
under which the landing of skate
carcasses would continue to be
prohibited, the Council’s proposed
action in this case maximizes the
potential revenue available to the
fishing industry.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as “small entity compliance
guides.” The agency shall explain the
actions a small entity is required to take
to comply with a rule or group of rules.
As part of this rulemaking process, a
letter to permit holders that also serves
as small entity compliance guide (the
guide) was prepared. Copies of this final
rule are available from the Northeast
Regional Office, and the guide, i.e.,
permit holder letter, will be sent to all
holders of permits for the skate fishery.
The guide and this final rule will be
available upon request, and posted on
the Northeast Regional Office’s Web site
at http://www.nero.noaa.gov.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: May 12, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.322, revise paragraph (b) to
read as follows:

§648.322 Skate allocation, possession,
and landing provisions.
* * * * *

(b) Skate wing possession and landing
Iimits. A vessel or operator of a vessel
that has been issued a valid Federal
skate permit under this part, provided
the vessel fishes under an Atlantic sea
scallop, NE multispecies, or monkfish
DAS as specified at §§648.53, 648.82,
and 648.92, respectively, or is also a
limited access multispecies vessel

participating in an approved sector
described under § 648.87, unless
otherwise exempted under § 648.80 or
paragraph (c) of this section, may fish
for, possess, and/or land up to the
allowable trip limits of skate wings
(with appropriate whole weight
equivalents) specified as follows:

(1) Up to 2,600 Ib (1,179 kg) of skate
wings (5,902 1b (2,677 kg) whole weight)
per trip from May 1 through August 31,
and 4,100 1b (1,860 kg) of skate wings
(9,307 1b (4,222 kg) whole weight) per
trip from September 1 through April 30,
except for a vessel fishing on a declared
NE multispecies Category B DAS
described under § 648.85(b), which is
limited to no more than 220 1b (100 kg)
of skate wings (500 1b (227 kg) whole
weight) per trip (or any prorated
combination of skate wings and whole
skates based on the conversion factor for
wing weight to whole weight of 2.27—
for example, 100 1b (45.4 kg) of skate
wings x 2.27 = 227 1b (103.1 kg) of
whole skates).

(2) In-season adjustment of skate wing
possession limits. When the Regional
Administrator projects that 85 percent
of the annual skate wing fishery TAL
has been landed, the Regional
Administrator shall, through a notice in
the Federal Register consistent with the
Administrative Procedure Act, reduce
the skate wing trip limit to 500 1b (227
kg) of skate wings (1,135 1b (515 kg)
whole weight, or any prorated
combination of skate wings and whole
skates based on the conversion factor for
wing weight to whole weight of 2.27) for
the remainder of the fishing year, unless
such a reduction would be expected to
prevent attainment of the annual TAL.

(3) Incidental possession limit for
vessels not under a DAS. A vessel
issued a Federal skate permit that is not
fishing under an Atlantic sea scallop,
NE multispecies, or monkfish DAS as
specified at §§648.53, 648.82, and
648.92, respectively, or is a limited
access multispecies vessel participating
in an approved sector described under
§ 648.87 but not fishing on one of the
DAS specified at §§ 648.53, 648.82, or
648.92, may retain up to 500 1b (227 kg)
of skate wings or 1,135 1b (515 kg) of
whole skate, or any prorated
combination of skate wings and whole
skates based on the conversion factor for
wing weight to whole weight of 2.27,

er trip.

(4) Allowable forms of skate landings.
Except for vessels fishing under a skate
bait letter of authorization as specified
at §648.322(c), a vessel may possess
and/or land skates as wings only (wings
removed from the body of the skate and
the remaining carcass discarded), wings
with associated carcasses possessed
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separately (wings removed from the
body of the skate but the associated
carcass retained on board the vessel), or
in whole (intact) form, or any
combination of the three, provided that
the weight of the skate carcasses on
board the vessel does not exceed 1.27
times the weight of skate wings on
board. When any combination of skate
wings, carcasses, and whole skates are

possessed and/or landed, the applicable
possession or landing limit shall be
based on the whole weight limit, in
which any wings are converted to whole
weight using the wing to whole weight
conversion factor of 2.27. For example,
if the vessel possesses 100 1b (45.4 kg)
of skate wings, the whole weight
equivalent would be 227 1b (103.0 kg) of
whole skates (100 1b (45.4 kg) x 2.27),

and the vessel could possess up to 127
Ib (57.6 kg) of skate carcasses (100 1b
(45.4 kg) of skate wings x 1.27). A vessel
may not possess and/or land skate
carcasses and only whole skates.

* * * * *

[FR Doc. 2011-12068 Filed 5-16—11; 8:45 am]
BILLING CODE 3510-22-P



28333

Proposed Rules

Federal Register
Vol. 76, No. 95

Tuesday, May 17, 2011

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Utilities Service
7 CFR Parts 1724 and 1726

RIN 0572-AC20

Electric Engineering, Architectural
Services, Design Policies and
Construction Standards

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS) proposes to amend the contract
threshold amounts that require
borrowers to use certain prescribed
agency contract forms and to amend the
contract dollar amounts that require
RUS review of contracts prior to the
contract being effective. Also, RUS
proposes to raise the threshold amounts
requiring RUS borrowers to use certain
required procurement methods for
materials, equipment and contract
services that otherwise would require
RUS prior approval. The changes in the
threshold amounts would reduce the
number of contracts reviewed by the
RUS.

DATES: Written comments must be
received by RUS or be postmarked no
later than July 18, 2011.

ADDRESSES: Submit comments by either
of the following methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
lower “Search Regulations and Federal
Actions” box, select “Rural Utilities
Service” from the agency drop-down
menu, then click on “Submit.” In the
Docket ID column, select RUS-10—
Electric—0001 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

Postal Mail/Commercial Delivery:
Please send your comment addressed to
Michele Brooks, Director, Program
Development and Regulatory Analysis,
USDA—Rural Utilities Service, 1400
Independence Avenue, STOP 1522,
Room 5162, Washington, DC 20250—
1522. Please state that your comment
refers to Docket No. RUS-10-Electric—
0001.

Other Information: Additional
information about Rural Development
and its programs is available on the
Internet at http://www.rurdev.usda.gov/
index.html.

FOR FURTHER INFORMATION CONTACT: Lou
Riggs, USDA—Rural Utilities Service,
1400 Independence Avenue, SW., Stop
1569, Washington, DC 20250-1569.
Telephone (202) 690-0551 or e-mail to
lou.riggs@wdc.usda.gov.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this proposed rule meets the
applicable standards in § 3 of the
Executive Order. In addition, all state
and local laws and regulations that
conflict with this proposed rule will be
preempted; no retroactive effect will be
given to the proposed rule; and in
accordance with § 212(e) of the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(e)), administrative appeal
procedures, if any, must be exhausted
before litigation against the Department
or its agencies may be initiated.

Regulatory Flexibility Act Certification

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
the Agency is not required by 5 U.S.C.
551 et seq., or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Information Collection and
Recordkeeping Requirements

This proposed rule contains no
additional reporting or recordkeeping

burdens under Office of Management
and Budget (OMB) control numbers
0572-0107 and 0572—0118 that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

Executive Order 13132

This proposed rule will not have any
substantial direct effect on states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Under Executive
Order 13132, this proposed rule does
not have sufficient federalism
implications requiring the preparation
of a Federalism Assessment.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under number 10.850, Rural
Electrification Loans and Loan
Guarantees. This catalog is available on
the Internet and the General Services
Administration’s (GSA) free CFDA Web
site at http://www.cfda.gov. The CFDA
Web site also contains a PDF file version
of the Catalog that, when printed, has
the same layout as the printed
document that the Government Printing
Office (GPO) provides. GPO prints and
sells the CFDA to interested buyers. For
information about purchasing the
Catalog of Federal Domestic Assistance
from GPO, call the Superintendent of
Documents at 202—512-1800 or toll free
at 866—512—-1800, or access GPO’s
online bookstore at http://
bookstore.gpo.gov.

Executive Order 12372

This proposed rule is not subject to
the provisions of Executive Order
12372, “Intergovernmental Review of
Federal Programs,” as implemented
under USDA'’s regulations at 7 CFR Part
3015.

Unfunded Mandates

This proposed rule contains no
Federal mandates (under the regulatory
provisions of Title I of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments for the
private sector. Thus, this proposed rule
is not subject to the requirements of
§§ 202 and 205 of the Unfunded
Mandates Reform Act of 1995.
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National Environmental Policy Act
Certification

This proposed rule has been
examined under RUS environmental
regulations at 7 CFR Part 1794. The
Administrator has determined that this
proposed rule is not a major Federal
action significantly affecting the
environment. Therefore, in accordance
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 ef seq.), an
Environmental Impact Statement or
Assessment is not required.

E-Government Act Compliance

RUS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Background

The Rural Electrification Act of 1936
(7 U.S.C. 901-950bb (REAct)), as
amended, establishes the authority for
RUS to provide loans and loan
guarantees to eligible entities for
furnishing electric service to rural areas.
The standard loan agreement between
RUS and its electric borrowers provides
that, in accordance with applicable RUS
regulations, the borrower shall use
standard forms of contracts promulgated
by RUS for construction, procurement,
engineering services and architectural
services for transactions above the
established threshold dollar levels
(“threshold levels”).

Electric borrowers are also expected
to obtain RUS approvals for procuring
materials, equipment and contracting
services for use in the electric systems
where the contract amount exceeds
specified threshold levels.

Threshold levels that apply to
contracts entered into by borrowers
were initially established to capture
significant transactions that could
adversely affect RUS loan security. The
threshold levels were most recently
revised in 1995. Cost increases and
inflation over time have greatly
increased the need for more approvals
than is consistent with the earlier
threshold levels. The result has been
increased delay to the borrowers in
receiving RUS approvals and increased
workloads at RUS. Inflation is not the
only relevant variable in the RUS
proposal to modify the threshold levels.
In this proposed rule RUS has also
considered the level of sophistication in
borrowers’ operations, RUS staff
constraints and competing priorities
within RUS. The need to adjust the
threshold levels is a result of these
considerations.

In response to borrowers’ requests and
mindful of the directives in Executive
Order 13563 of January 18, 2011, to
determine if any regulations should be
modified to make agencies’ regulations
less burdensome in achieving their
objectives, RUS undertook an
examination of certain thresholds used
in determining when the use of
prescribed forms and approvals would
apply. RUS examined the number of
contracts it reviewed over the last
several years. RUS also reviewed the
rate of inflation factors published in the
Handy-Whitman Index of Public Utility
Construction Costs in order to adjust for
inflation occurring after the existing
requirements were established.

As aresult of this review, RUS
determined that although it remains
necessary and appropriate to continue
these requirements as one means of
oversight of its borrowers’ financial and
operational activities, the existing
threshold levels should be raised.
Raising these threshold levels will
reduce the volume of contracts that
borrowers will be required to submit for
RUS approvals. Doing so will reduce the
paperwork burdens on borrowers and
the administrative burdens on RUS.

RUS is proposing to revise these
threshold levels an average of 300
percent. RUS estimates that the revision
will reduce the volume of contracts it
receives pursuant to these requirements
by 50 percent.

List of Subjects
7 CFR Part 1724

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

7 CFR Part 1726

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

For reasons set forth in the preamble,
RUS proposes to amend chapter XVII of
title 7 of the Code of Federal
Regulations as follows:

PART 1724—ELECTRIC
ENGINEERING, ARCHITECTURAL
SERVICES AND DESIGN POLICIES
AND PROCEDURES

1. The authority citation for part 1724
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.
Subpart E—Electric System Design

2. Section 1724.54 is amended by
revising paragraph (e)(2) and paragraph
(g)(2) to read as follows:

§1724.54 Requirements for RUS approval
of plans and specifications.

* * * * *

(e) I

(2) The borrower shall obtain RUS
approval, prior to issuing invitations to
bid, of the terms and conditions for all
generating plant equipment or
construction contracts which will cost
$5,000,000 or more. Unless RUS
approval is required by paragraph (a) of
this section, plans and specifications for
generating plant equipment and
construction do not require RUS
approval.
* * * * *

(g) * *x %

(2) The borrower shall obtain RUS
approval, prior to issuing invitations to
bid, of the terms and conditions for
communications and control facilities
contracts which will cost $1,500,000 or
more. Unless RUS approval is required
by paragraph (a) of this section, plans
and specifications for communications
and control facilities do not require RUS

approval.
* * * * *

PART 1726—ELECTRIC SYSTEM
CONSTRUCTION POLICIES AND
PROCEDURES

3. The authority citation for part 1726
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart A—General

4. Section 1726.14 is amended by
revising the definition of “minor
modification or improvement” to read as
follows:

§1726.14 Definitions.

* * * * *

Minor modification or improvement
means a project the cost of which is
$150,000 or less, exclusive of the cost of

owner furnished materials.
* * * * *

Subpart B—Distribution Facilities

5. Section 1726.50 is amended by
revising paragraph (a) to read as follows:

§1726.50 Distribution line materials and
equipment.

(a) Contract forms. (1) The borrower
shall use RUS Form 198, Equipment
Contract, for purchases of equipment
where the total cost of the contract is
$1,000,000 or more.

(2) The borrower may, in its
discretion, use RUS Form 198,
Equipment Contract, or a written
purchase order equal to $1,000,000 or
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less for purchases of equipment, and for
all materials.

6. Section 1726.51 is amended by
revising paragraphs (a)(1), (b)(1) and
(b)(2) to read as follows:

§1726.51 Distribution line construction.

(a) * K* %

(1) The borrower may use RUS Form
790, Electric System Construction
Contract—Non-Site Specific
Construction, under the following
circumstances:

(i) For contracts for which the
borrower supplies all materials and
equipment; or

(ii) For non-site specific construction
contracts accounted for under the work
order procedure; or

(iii) If neither paragraph (a)(1)(i) or
(a)(1)(ii) of this section are applicable,
the borrower may use RUS Form 790 for
contracts, up to a cumulative total of
$500,000 or one percent of net utility
plant (NUP), whichever is greater, per
calendar year of distribution line
construction, exclusive of the cost of

owner furnished materials and
equipment.
* * * * *

(b) * % %

(1) It is the responsibility of each
borrower to determine the procurement
method that best meets its needs to
award contracts in amounts of up to a
cumulative total of $750,000 or one
percent of NUP, whichever is greater,
per calendar year of distribution line
construction (including minor
modifications or improvements),
exclusive of the cost of owner furnished
materials and equipment.

(2) In addition to the cumulative total
stipulated in paragraph (b)(1) of this
section, a borrower may use Multiparty
Unit Price Quotations to award
contracts in amounts of up to a
cumulative total of $1,000,000 or 1.5
percent of NUP, whichever is greater,
per calendar year of distribution line
construction (including minor
modifications or improvements),
exclusive of the cost of owner furnished

materials and equipment.
* * * * *

Subpart C—Substation and
Transmission Facilities

7. Section 1726.76 is amended by

revising paragraph (a) to read as follows:

§1726.76 Substation and transmission
line materials and equipment.

(a) Contract forms. (1) The borrower
shall use RUS Form 198, Equipment
Contract, for purchases of equipment
where the total cost of the contract is
$1,000,000 or more.

(2) The borrower may, in its
discretion, use RUS Form 198,
Equipment Contract, or a written
purchase order for purchases of
equipment of less than $1,000,000 and
for all materials.

* * * * *

8. Section 1726.77 is amended by
revising paragraphs (b)(1) and (c) to read
as follows:

§1726.77 Substation and transmission
line construction.
* * * * *

(b) * * %

(1) It is the responsibility of each
borrower to determine the procurement
method that best meets its needs to
award contracts not requiring RUS
approval in amounts of up to a
cumulative total of $750,000 or one
percent of NUP (not to exceed
$5,000,000), whichever is greater, per
calendar year of substation and
transmission line construction
(including minor modifications or
improvements), exclusive of the cost of
owner furnished materials and
equipment.

* * * * *

(c) Contract approval. Individual
contracts in the amount of $750,000 or
more or one percent of NUP (not to
exceed $1,500,000 for distribution
borrowers or $4,500,000 for power
supply borrowers), whichever is greater,
exclusive of the cost of owner furnished
materials and equipment, are subject to
RUS approval.

Subpart D—Generation Facilities

9. Section 1726.125 is amended by
revising paragraphs (a), (b)(1), and (b)(2)
to read as follows:

§1726.125 Generating plant facilities.
* * * * *

(a) Contract forms. (1) The borrower
shall use RUS Form 198, Equipment
Contract, for the purchase of generating
plant equipment in the amount of
$5,000,000 or more and for any
generating plant equipment contract
requiring RUS approval.

(2) The borrower shall use RUS Form
200, Construction Contract—Generating,
for generating project construction
contracts in the amount of $5,000,000 or
more and for any generating project
construction contract requiring RUS
approval.

(3) The borrower may, in its
discretion, use other contract forms or
written purchase order forms for those
contracts in amounts of $5,000,000 or
less and that do not require RUS
ap%roval.

(b) Procurement procedures. (1) It is
the responsibility of each borrower to

determine the procurement method that
best meets its needs to award contracts
in amounts of less than $5,000,000 each.
(2) If the amount of the contract is
$5,000,000 or more or if the contract
requires RUS approval, the borrower
must use formal or informal competitive

bidding to award the contract.
* * * * *

Subpart E—Buildings

10. Section 1726.150 is amended by
revising paragraph (b) to read as follows:

§1726.150 Headquarters buildings.
* * * * *

(b) Procurement procedures. A
borrower may use Multiparty Lump
Sum Quotations to award contracts in
amounts of up to a cumulative total of
$750,000 or one percent of NUP (not to
exceed $5,000,000), whichever is
greater, per calendar year of
headquarters construction (including
minor modifications or improvements.)
The borrower shall use formal
competitive bidding for all other
headquarters contract construction.

* * * * *

Subpart F—General Plant

11. Section 1726.176 is amended by
revising paragraphs (b)(2)(i) and (b)(3) to
read as follows:

§1726.176 Communications and control
facilities.
* * * * *

(b) * % %

(2) Procurement procedures. (i) It is
the responsibility of each borrower to
determine the procurement method that
best meets its needs to award contracts
not requiring RUS approval in amounts
of up to a cumulative total of $750,000
or one percent of NUP (not to exceed
$5,000,000), whichever is greater, per
calendar year of communications and
control facilities construction (including
minor modifications or improvements),
exclusive of the cost of owner furnished
materials and equipment.

* * * * *

(3) Contract approval. Individual
contracts in amounts of $750,000 or
more or one percent of NUP (not to
exceed $1,500,000 for distribution
borrowers or $4,500,000 for power
supply borrowers), whichever is greater,
exclusive of the cost of owner furnished
materials and equipment, are subject to
RUS approval.

Dated: May 6, 2011.
Jonathan Adelstein,
Administrator, Rural Utilities Service.
[FR Doc. 2011-11910 Filed 5-16—-11; 8:45 am]
BILLING CODE P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 40 and 150
RIN 3150-AI50
[NRC—-2009-0079]

Domestic Licensing of Source
Material—Amendments/Integrated
Safety Analysis

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
is proposing to amend its regulations by
adding additional requirements for
source material licensees who possess
significant quantities of uranium
hexafluoride (UF6). The proposed
amendments would require such
licensees to conduct integrated safety
analyses (ISAs) similar to the ISAs
performed by 10 CFR part 70 licensees;
set possession limits for UF6 for
determining licensing authority (NRC or
Agreement States); add defined terms;
add an additional evaluation criterion
for applicants who submit an evaluation
in lieu of an emergency plan; require the
NRC to perform a backfit analysis under
specified circumstances; and make
administrative changes to the structure
of the regulations. The proposed ISA
requirements would not apply to
facilities that are currently undergoing
decommissioning under the current
regulations.

This rulemaking pertains to 10 CFR
part 40 licensees and applicants who
possess, or plan to possess, significant
quantities of UF6. The current
regulations do not contain ISA
requirements for evaluating the
consequences of facility accidents. The
proposed amendment would require
applicants and licensees who possess or
plan to possess significant amounts of
UF6 to conduct an ISA and submit an
ISA summary to the NRC.

The ISA, which evaluates and
categorizes the consequences of
accidents at NRC licensed facilities,
would address both the radiological and
chemical hazards from licensed material
and hazardous chemicals produced in
the processing of licensed material.
Similar hazards that exist at other fuel
cycle facilities are addressed by ISA
requirements elsewhere in the
regulations.

The NRC is also proposing new
guidance on the implementation of the
additional regulatory requirements for
licensees that would be authorized
under this rulemaking.

DATES: Submit comments specific to the
proposed rule and draft guidance
document by August 1, 2011. Comments
received after this date will be
considered if it is practical to do so, but
the NRC is able to assure consideration
only for comments received on or before
this date. Submit comments specific to
the information collection aspects of
this rule by June 16, 2011.

ADDRESSES: Please include the
applicable Docket ID in the subject line
of your comments. For additional
instructions on submitting comments
and accessing documents related to this
action, see Section I, “Submitting
Comments and Accessing Information”
in the SUPPLEMENTARY INFORMATION
section of this document. You may
submit comments on the proposed rule
(Docket ID NRC-2009-0079) by any one
of the following methods:

e Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2009-0079 for the proposed rule.
Address questions about NRC dockets to
Carol Gallagher, telephone: 301-492—
3668; e-mail: Carol.Gallagher@nrc.gov.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, MD 20852,
between 7:30 a.m. and 4:15 p.m. Federal
workdays. (Telephone 301-415-1677).

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

You may submit comments on the
proposed guidance document (Docket
ID NRC-2011-0080) by any one of the
following methods:

e Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2011-0080. Address questions
about NRC dockets to Carol Gallagher,
telephone: 301-492-3668; e-mail:
Carol.Gallagher@nrc.gov.

e Mail comments to: Cindy Bladey,
Chief, Rules, Announcements, and
Directives Branch (RADB), Office of
Administration, Mail Stop: TWB—-05—
B01M, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

e Fax comments to: RADB at 301—
492-3446.

You may submit comments on the
information collections by the methods
indicated in the Paperwork Reduction
Act Statement.

FOR FURTHER INFORMATION CONTACT:
Edward M. Lohr, Office of Federal and
State Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
0253, e-mail: Edward.Lohr@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Submitting Comments and Accessing
Information

II. Background

III. Discussion

A. What issues is the NRG seeking public
comments on?

B. What action is the NRC taking?

C. Whom would this action affect?

D. What steps did NRC take to involve the
public in this proposed rulemaking?

E. What is the basis for the NRC to regulate
the hazardous chemicals produced from
licensed materials?

F. Why was 2000 kilograms of UF6 chosen
as the threshold for requiring an ISA and
the threshold for NRC jurisdiction?

G. What is Appendix A to 29 CFR
1910.1197

H. Is there an alternative to submitting an
emergency plan?

I. What are ERPG’s and AEGLs, and what
are they used for?

J. When would these ISA requirements
become effective?

K. Should the NRC use probabilistic risk
analyses methodology at 10 CFR Part 40
licensed facilities?

L. Has NRC prepared a cost-benefit
analysis of the proposed actions?

M. Has NRC evaluated the additional
paperwork burden to licensees?

N. What should I consider as I prepare my
comments to NRC?

IV. Discussion of Proposed Amendments by
Section

V. Criminal Penalties

VI. Agreement State Compatibility

VII. Plain Language

VIIL Voluntary Consensus Standards

IX. Environmental Impact: Categorical
Exclusion

X. Paperwork Reduction Act Statement

XI. Regulatory Analysis

XII. Regulatory Flexibility Certification

XIII. Backfit Analysis

I. Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
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should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to the proposed rule
and draft guidance document using the
following methods:

e NRC’s Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, Room O—
1F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland
20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): Publicly available documents
created or received at the NRC are
available online in the NRC Library at
http://www.nrc.gov/reading-rm/
adams.html. From this page, the public
can gain entry into ADAMS, which
provides text and image files of NRC’s
public documents. If you do not have
access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—4209,
or 301-415-4737, or by e-mail to
PDR.Resource@nrc.gov. The proposed
rule and draft guidance document are
available electronically under ADAMS
Accession Numbers ML110890797 and
ML102520022, respectively.

e Federal Rulemaking Web Site:
Public comments and supporting
materials related to the proposed rule
and draft guidance document can be
found at http://www.regulations.gov by
searching on the applicable Docket ID,
NRC-2009-0079 (proposed rule) and
NRC-2011-0080 (draft guidance
document).

II. Background

Health and safety risks at 10 CFR part
40 fuel cycle facilities authorized to
possess significant quantities of UF6 are
both radiological and chemical in
nature. These facilities not only handle
radioactive source material but also
large volumes of hazardous chemicals
that are involved in processing the
nuclear material. For example, the
presence of UF6 in large quantities
means that the hazards of hydrogen
fluoride (HF) must be considered. The
HF gas (and uranyl fluoride) is quickly
produced from the chemical reaction
that occurs when UF6 is exposed to
water, present as humidity in the air,
and HF gas may quickly move offsite.
The HF is a highly reactive and
corrosive chemical that presents a
substantial inhalation and skin
absorption hazard to both workers and
the public.

Such hazards were demonstrated in
the 1986 accident involving UF6 and HF

at Sequoyah Fuels (a 10 CFR part 40
licensed facility). A cylinder of UF6
ruptured and resulted in a worker
fatality. The cause of the worker’s death
was the inhalation of HF gas produced
when the cylinder ruptured. The fact
that HF can be produced from UF6
under certain conditions, and that it has
a significant potential for onsite and
offsite consequences, are among the
principle factors on which this
proposed rulemaking is based.

The current 10 CFR part 40 does not
contain ISA requirements for evaluating
the consequences of facility accidents.
Similar hazards, both radiological and
chemical, that exist at fuel cycle
facilities that are regulated under 10
CFR part 70 are addressed by
requirements contained in 10 CFR part
70, subpart H, “Additional
Requirements for Certain Licensees
Authorized To Possess a Critical Mass of
Special Nuclear Material.”

In March 2007, the NRC staff briefed
the Commission on health and safety
concerns involving 10 CFR part 40 fuel
cycle facilities authorized to possess
significant quantities of UF6. Based on
these concerns, the Commission issued
Staff Requirements Memorandum
(SRM)-MO070308B, “Staff
Requirements—Briefing on NMSS
Programs, Performance, and Plans”
(March 22, 2007) directing the staff to
propose options for rulemaking that
would impose ISA requirements
(similar to those currently found in 10
CFR part 70, subpart H) on current and
future 10 CFR part 40 fuel cycle
facilities authorized to possess
significant quantities of UF6. The SRM
also directed the staff to inform the
Agreement States that the NRC would
be the sole regulator for future major
fuel cycle facilities under 10 CFR part
40. The NRC sent a letter to the
Agreement States (ADAMS Accession
Number ML071030304) on April 13,
2007, notifying them of the
Commission’s directive.

In SECY-07-0146 (August 24, 2007),
the staff recommended that the
Commission:

(1) Approve keeping the Starmet and
Aerojet Ordnance facilities under
Agreement State jurisdiction and, if
similar new facilities are proposed in
Agreement States in the future, the NRC
would retain jurisdiction of only those
facilities that exceed the threshold
quantity limits discussed in
Recommendation 2.

(2) Approve conducting a rulemaking
to amend 10 CFR part 40. This would
require new applicants and existing
licensees for 10 CFR part 40 fuel cycle
facilities with UF6 or uranium
tetrafluoride (UF4) inventories greater

than 10,000 kilograms (or alternative
threshold quantity) to meet ISA
requirements similar to those in 10 CFR
part 70, subpart H. These requirements
would not apply to existing facilities
currently undergoing decommissioning.
If new applicants submit license
applications before the completion of
the rulemaking, the NRC would issue
orders establishing the 10 CFR part 70,
subpart H, performance requirements as
part of the licensing basis for the
application review.

The Commission issued SRM for
SECY-07-0146, dated October 10, 2007,
approving Recommendations 1 and 2.
The Commission stated that if new
license applications are submitted
before the completion of the
rulemaking, “the staff shall impose 10
CFR part 70, subpart H, performance
requirements as part of the licensing
basis for the application review.” As
further directed in the SRM, the NRC
held a public meeting on February 22,
2008, at NRC Headquarters in Rockville,
Maryland, to discuss the scope of the
proposed rulemaking and to seek public
input on the proposed threshold
quantities for determining when a
facility will be regulated by the NRC or
an Agreement State. Industry
stakeholders that would be impacted by
the rulemaking and representatives from
four Agreement States attended the
meeting either in person or via
teleconference. All participants were
encouraged to send in written
comments within 30 days.

The Nuclear Energy Institute (NEI)
and Honeywell Specialty Materials
(Honeywell) attended the meeting and
both submitted similar written
comments and concerns. While both
supported the concept of threshold UF6
quantities to determine if ISA
requirements analogous to 10 CFR part
70, subpart H, should be required for
new licensees, neither supported
implementing the proposed ISA
requirements at existing facilities. The
commenters expressed the opinion that
the NRC’s mission is to protect public
health and safety from the effects of
radiological materials, and that this
mission does not encompass chemical
hazards. Both noted that the 10 CFR part
70 ISA requirements focus on
preventing criticality events, a concern
not relevant to source material
licensees, and assessing and mitigating
the radiological risk of enrichment
operations. They felt that the primary
health and safety concerns from
licensed operations are chemical in
nature, and since chemical concerns are
not the mission of the NRC, the ISA
should be narrowly focused to deal only
with radiological concerns.
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Honeywell further noted that it had
already voluntarily submitted a risk-
based ISA to support the license
renewal of its Metropolis, Illinois
facility, and observed that its plant had
only been operating under the ISA since
November 2007. It argued that not
enough time has passed to assess the
effectiveness of the current ISA.
Therefore, Honeywell should be given
several years to determine whether its
current ISA is adequate before the NRC
proceeds with any ISA rulemaking.

The NRC does not agree with the
above NEI and Honeywell comments.
As discussed above, the Sequoyah Fuels
accident that killed one of its employees
did not involve a criticality event. The
chemical hazard that produced the
fatality resulted from the licensed UF6
material that was being handled at the
facility, and such hazards are within the
NRC’s regulatory authority. A more in-
depth discussion of the NRC’s authority
to regulate these specific chemical
hazards can be found in the following
section in Question E. Therefore,
generic ISA requirements to ensure that
an adequate level of public health and
safety is maintained, are needed for
existing and future 10 CFR part 40
facilities handling significant quantities
of UF6.

The NRC staff, in later reviewing all
the data and information available,
determined that UF4 did not constitute
the same risk as UF6 at 10 CFR part 40
fuel cycle facilities. In a memorandum
to the Commission dated June 23, 2009,
the staff informed the Commission of its
findings and intentions not to pursue
rulemaking at this time to require an
ISA for licensees possessing UF4 in any
quantity.

A draft proposed rule was provided to
the Commission in SECY-10-0128,
“Proposed Rule: Domestic Licensing of
Source Material—Amendments/
Integrated Safety Analysis,” dated
October 1, 2010. In response to SECY—
10-0128, the Commission issued an
SRM dated November 30, 2010, which
directed the staff to publish the draft
proposed rule for public comment
subject to Commission comments and
changes which include:

(1) Adding a backfit provision similar
to §70.76, applicable to any source
material licensee authorized to possess
2000 kilograms (kg) or more of UF6,
which becomes effective once such a
licensee’s ISA summary has been
approved by the NRC;

(2) Seeking public comment with
regard to the potential challenges and
impacts on the use of probabilistic risk
analyses methodology at 10 CFR part 40
facilities;

(3) Publishing concurrently with the
proposed rule draft regulatory guidance
and a standard review plan related to
the proposed rule;

(4) Issuing guidance regarding the
completion of ISAs to account for
differences in the processes or hazards
for 10 CFR part 40 facilities, as
compared to 10 CFR part 70 facilities;
and

(5) Providing (from the effective date
of the rule) 6 months to develop an ISA
plan; 18 months to produce an ISA; and
3 years to correct all performance
deficiencies.

Additionally, the SRM directed the
staff to determine whether the 1988
Memorandum of Understanding (MOU)
between the NRC and the Occupational
Safety and Health Administration
(OSHA) needs to be modified. If no need
to modify the MOU was found, the SRM
directed the staff to provide a clear
explanation in this proposed rule and in
guidance of how MOU Criterion 3
should be evaluated by a licensee in
completing its ISA. The MOU Criterion
3 references plant conditions affecting
“the safety of radioactive materials and
[which] thus presents an increased
radiation risk to workers.” As discussed
further in Question E in Section III
(Discussion), the staff found there was
no need to modify the MOU, and
guidance on how MOU Criterion 3
should be evaluated in completing ISAs
has been developed. Comments on the
draft guidance for this proposed rule
may be submitted to the NRC by the
methods listed in the ADDRESSES section
of this document.

III. Discussion

A. What issues is the NRC seeking
public comments on?

In addition to seeking comments in
general on the proposed rule, the NRC
is seeking specific public comments on
the proposed provision to require an
additional evaluation criterion in
§40.84(b) for chemical hazards. This
criterion is not currently required for
any fuel cycle facility. Specific
discussion on this issue is located in
Question H of this section and in
Section IV (Discussion of Proposed
Amendments by Section).

Additionally, the NRC is seeking
public comments on the potential
challenges and impacts of conducting
probabilistic risk analyses (PRAs) rather
than ISAs for 10 CFR part 40 fuel cycle
facilities. This issue is discussed in
Question K of this section.

Comments on these issues may be
submitted as described in the
ADDRESSES section of this document.

B. What action is the NRC taking?

The NRC is proposing to amend 10
CFR part 40 to require applicants or
licensees that are, or plan to be,
authorized to possess 2000 kg or more
of UF6 to conduct an ISA and submit an
ISA summary. The new ISA
requirements would be similar to
requirements found in 10 CFR part 70
subpart H, which apply to fuel
fabrication and enrichment facilities. In
the rulemaking, the NRC would assert
jurisdiction over all applicants and
licensees that may possess 2000 kg or
more of UF6.

The rulemaking would add an
additional evaluation criterion for
applicants or licensees that submit an
evaluation in lieu of the emergency plan
required by §40.31(j). The evaluation
would have to demonstrate that an acute
chemical exposure from licensed
material or hazardous chemicals
produced from licensed material due to
a release would result in neither
irreversible nor mild transient health
effects to a member of the public offsite.
If such an evaluation is not submitted,
an emergency plan must be submitted in
accordance with §40.31(j)(3).

The format of the requirements
contained in 10 CFR part 40 would be
administratively restructured to create
subparts. Included in the restructuring
would be the addition of a new subpart
titled, “Additional Requirements for
Certain Licensees Authorized to Possess
2000 kilograms (4400 1b) or More of
Uranium Hexafluoride.” The rulemaking
would also add definitions to § 40.4 that
pertain to the proposed ISA
requirements.

The rulemaking would add a backfit
provision applicable to licensees
authorized to possess 2000 kg or more
of UF6. This provision would be similar
to existing §70.76.

C. Whom would this action affect?

The proposed amendment would
affect current licensees and future
applicants that possess or plan to
possess 2000 kg or more of UF6.
Agreement States and NRC licensees
that are currently in the process of
decommissioning would be exempt
from the new requirements.

All future facilities authorized to
possess 2000 kg or more of UF6 would
be licensed by the NRC. On April 13,
2007, a letter was sent to all the
Agreement States (FSME—07-036)
informing them that the NRC “will
regulate future major fuel cycle facilities
licensed under 10 CFR part 40, e.g.,
uranium conversion and deconversion
facilities.”
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D. What steps did NRC take to involve
the public in this proposed rulemaking?

The NRC held a public meeting on
February 22, 2008, at NRC Headquarters
in Rockville, Maryland, to discuss the
scope of the proposed rulemaking and
to seek public input on the proposed
threshold quantities for determining
when a facility will be regulated by the
NRC or an Agreement State. The NRC
announced the meeting on the NRC Web
site as well as in a press release sent out
by the Office of Public Affairs. The
industry stakeholders that would be
impacted by the rulemaking attended
the meeting. The meeting followed a
workshop format, and representatives
from Honeywell and NEI gave
presentations. All participants were
encouraged to send written comments
within 30 days.

E. What is the basis for the NRC to
regulate the hazardous chemicals
produced from licensed materials?

Health and safety risks at uranium 10
CFR part 40 fuel cycle facilities
authorized to possess significant
quantities of UF6 are both radiological
and chemical in nature. These facilities
not only handle radioactive source
material, but also large volumes of
hazardous chemicals that are produced
from the processing of the nuclear
material. As previously explained,
chemicals such as HF can be
incidentally produced in processes that
involve using UF6, and HF. Due to its
reactive and corrosive qualities, HF has
a significant potential to generate
harmful onsite consequences to
workers, and harmful offsite
consequences to the public.

The basis for the NRC’s oversight of
hazardous chemicals produced from
licensed materials is derived from the
Atomic Energy Act (AEA). Section 161
of the AEA gives the NRC broad
authority to establish regulatory
requirements necessary to protect the
public health and safety, and Chapter 7
of the AEA details the specific statutory
bases for NRC licensing and regulating
the use of source material, such as UF6.
The 1988 MOU between the NRC and
OSHA (53 FR 43950) further discusses
the radiological and chemical hazards to
workers handling radiological materials
licensed by NRC. It defines the general
areas of responsibilities for the NRC and
OSHA at facilities that have both
radiological and chemical hazards.

The NRC-OSHA MOU states that
“there are four kinds of hazards that may
be associated with NRC-licensed
nuclear facilities.” It identifies them as:

1. Radiation risk produced by
radioactive materials;

2. Chemical risk produced by
radioactive materials;

3. Plant conditions which affect the
safety of radioactive materials and thus
present an increased radiation risk to
workers;

4. Plant conditions which result in an
occupational risk, but do not affect the
safety of licensed radioactive materials.

The NRC-OSHA MOU states that the
“NRC responsibilities cover the first
three nuclear facility hazards” and the
“NRC does not have statutory authority
for the fourth hazard.”

The first three hazards and their
attendant health and safety risks,
involving the possession and use of
licensed radioactive materials, are
clearly regulated by the NRC (or by
Agreement States to which AEA
authority has been delegated) and are
within the NRC’s proper jurisdiction.
Large quantities of hazardous chemicals,
such as HF, can be generated during
accidents at NRC-licensed facilities.
Chemical hazards can impact
radiological safety by incapacitating or
causing death of a radiation worker who
is performing a critical function in the
processing of radioactive material.

As previously discussed, the SRM on
SECY-10-0128 directed the staff to
evaluate whether the MOU needed to be
modified. Feedback from cognizant NRC
Offices and OSHA indicated the MOU
adequately delineates the agencies’
respective responsibilities at nuclear
facilities. In accordance with the SRM,
a clear explanation and example of how
to evaluate the MOU’s Criterion 3 is in
the discussion of the proposed
§40.81(a) in Section IV (Discussion of
Proposed Amendments by Section) of
this document. Guidance on the MOU’s
Criterion 3 has also been added to the
draft guidance, NUREG-1962,
developed to support the rulemaking.
The draft guidance explains how MOU
Criterion 3 should be evaluated by a
licensee in completing its ISA.

F. Why was 2000 kilograms of UF6
chosen as the threshold for requiring an
isa and the threshold for NRC
jurisdiction?

The staff, in SECY-07-0146,
recommended that 10,000 kg of UF6 be
the threshold quantity for requiring 10
CFR part 40 fuel cycle licensees to
perform an ISA and for NRC licensing
jurisdiction. The NRC staff subsequently
looked at threshold limits and
determined that quantities of UF6
greater than 2000 kg represented a
significant quantity. This reduction
from 10,000 to 2000 kg was based in
part on the chemical hazard associated
with accident scenarios involving UF6.
Specifically, in an accident scenario

involving 2000 kg of UFS,
approximately 453 kg (1000 1b) of HF
vapor could be produced. OSHA, in
Appendix A of Title 29 of the CFR (29
CFR) Section 1910.119, identifies
threshold quantities of hazardous
chemicals that “present a potential for a
catastrophic event.” The HF is listed in
this appendix with a threshold quantity
of 1000 1b. In Appendix A to 29 CFR
1910.119, OSHA lists toxic and reactive
highly hazardous chemicals which
present a potential for a catastrophic
event at or above specified threshold
quantities. The regulations also contain
requirements for preventing or
minimizing the consequences of
catastrophic releases of toxic, reactive,
flammable, or explosive chemicals that
may result in toxic, fire, or explosion
hazards.

The NRC believes that chemical
quantities exceeding the quantities
listed in Appendix A to 29 CFR
1910.119 at 10 CFR part 40 fuel cycle
facilities can, and do, affect the safety of
radioactive materials and thus present
an increased radiation risk to workers.

Although the NRC staff originally
recommended that licensees in
possession of large quantities of UF4
also be required to submit an ISA, it was
determined that UF4 did not pose the
same risk as UF6. The UF4 is far less
reactive than UF6, requiring days to
months to react with moisture in the air.
Based on a search of published
literature, the staff does not believe
there is sufficient information available
to establish a threshold of UF4 for
requiring an ISA or for the NRC to
establish exclusive jurisdiction.

G. What is Appendix A to 29 CFR
1910.1197

Appendix A to 29 CFR 1910.119 is
part of an OSHA regulation that
contains a listing of toxic and reactive
highly hazardous chemicals which
present a potential for a catastrophic
event at or above the threshold quantity.
The regulations at 29 CFR 1910.119 has
requirements for preventing or
minimizing the consequences of
catastrophic releases of toxic, reactive,
flammable, or explosive chemicals that
may result in toxic, fire, or explosion
hazards. However, § 1910.119 does not
provide structured risk-informed
requirements for evaluating the
consequences of facility accidents as an
ISA does.

Under the OSHA regulation, facilities
that possess hazardous chemicals in
quantities greater than listed in
Appendix A to 29 CFR 1910.119 must
perform a process hazard analysis. This
analysis is similar but less
comprehensive than the requirements in
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the proposed ISA. Additionally,
§1910.119 only addresses chemical
hazards. An ISA would address both the
radiological and chemical hazards from
licensed material and hazardous
chemicals produced in the processing of
licensed material.

H. Is there an alternative to submitting
an emergency plan?

Yes. The current regulations in
§40.31(j) require any licensee or
applicant who plans to possess 1000 kg
or more of UF6 (or more than 50 kg in
a single container) to submit an
emergency plan or, per §40.31(j)(1)(d),
an evaluation showing that the
maximum intake of uranium by a
member of the public due to a release
would not exceed 2 milligrams. The
proposed rule would add an additional
criterion, in addition to § 40.31(j)(1)(i),
for licensees or applicants who possess,
or plan to possess, 2000 kg or more of
UF6, and who opt to submit an
evaluation in lieu of submitting an
emergency plan. This additional
criterion would require a demonstration
that an acute chemical exposure from
licensed material or hazardous
chemicals produced from licensed
material due to a release, would result
in neither irreversible nor mild transient
health effects to a member of the public
offsite. An acute exposure guideline
level (AEGL) or emergency response
planning guidelines (ERPG) standard
may be used in making this
demonstration. Where no AEGL or
ERPG is available, the applicant/
licensee may develop or adopt a
criterion that is comparable in severity
to those that have been established for
other chemicals.

1. What are ERPG’s and AEGLs, and
what are they used for?

Chemical consequence criteria
corresponding to anticipated adverse
health effects to humans from acute
exposures (i.e., a single exposure or
multiple exposures occurring within a
short time—24 hours or less) have been
developed, or are under development,
by a number of organizations. A set of
chemical consequence criteria, known
as ERPGs, has been developed by the
American Industrial Hygiene
Association to provide estimates of
concentration ranges where defined
adverse health effects might be observed
because of short exposures to hazardous
chemicals. The ERPG criteria are widely
used by those involved in assessing or
responding to the release of hazardous
chemicals.

Another organization, the National
Advisory Committee for Acute
Guideline Levels for Hazardous

Substances, is developing AEGLs. The
committee, which works under the
auspices of the Environmental
Protection Agency (EPA) and the
National Academy of Sciences, has
identified a priority list of
approximately 471 chemicals.
Consequence criteria for approximately
200 extremely hazardous substances
have been developed, including one for
HF. As previously discussed, HF is a
significant hazard associated with UF6.

J. When would these ISA requirements
become effective?

Current licensees would have to
submit for NRC approval, within 6
months after the rule becomes effective,
a plan that describes the integrated
safety analysis approach that will be
used, the processes that will be
analyzed, and the schedule for
completing the analysis of each process.
Unless an alternate schedule is
approved, the licensee would submit for
NRC approval an integrated safety
analysis summary within 18 months
after the rule becomes effective.

Additionally, within 3 years after the
rule becomes effective (unless an
alternate schedule is approved), current
licensees would have to correct all
unacceptable performance deficiencies
identified in the ISA. Pending the
correction of unacceptable performance
deficiencies, the licensee would have to
implement appropriate compensatory
measures to ensure adequate protection.

K. Should the NRC use probabilistic risk
analyses methodology at 10 CFR Part 40
licensed facilities?

A PRA is a systematic methodology to
evaluate risks associated with complex
technologies, often applied to light
water power reactors licensed under 10
CFR part 50. A PRA usually answers
three basic questions: What can go
wrong, how severe are the
consequences, and what are their
probabilities or frequencies? The
Commission has published a policy
statement on the use of PRA entitled
“Use of Probabilistic Risk Assessment
Methods In Nuclear Regulatory
Activities,” dated August 10, 1995.

The proposed rule does not contain a
provision for using a PRA. However, the
Commission has directed the staff to
seek public comments on the potential
challenges and impacts regarding the
use of PRA methodology at facilities
licensed under 10 CFR part 40.
Additional information on PRA is
available in documents related to the
review conducted by the Advisory
Committee on Reactor Safeguards
including:

1. December 15, 2010, staff document
entitled “A Comparison of Integrated
Safety Analysis and Probabilistic Risk
Assessment” (accession number
ML103330478); and

2. February 17, 2011, ACRS response
letter entitled “Comparison of Integrated
Safety Analysis (ISA) and Probabilistic
Risk Assessment (PRA) for Fuel Cycle
Facilities” (accession number
ML110460328).

Comments on this issue may be
submitted as described in the
ADDRESSES section of this document.

L. Has NRC prepared a cost-benefit
analysis of the proposed actions?

The NRC staff has prepared a
regulatory analysis for this rulemaking.
This analysis shows an estimated
annual cost of $119,000 for each NRC
licensee and $17,000 for the NRC from
this proposed rule. The cost to
Agreement States to implement this rule
was estimated to be minimal; therefore,
the cost to Agreement States was not
quantified in the regulatory analysis
supporting the rule.

M. Has NRC evaluated the paperwork
burden to licensees?

This proposed rule contains new or
amended information collection
requirements that are subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq). The NRC staff has
estimated the impact that this proposed
rule will have on reporting and
recordkeeping requirements for NRC
licenses. There are no reporting or
recordkeeping requirements for the
Agreement State licensees. The NRC is
seeking public comment on these
proposed requirements. More
information on this subject is in Section
X, Paperwork Reduction Act Statement,
of this document.

N. What should I consider as I prepare
my comments to NRC?

Tips for preparing your comments.
When submitting your comments,
remember to:

i. Identify the rulemaking (RIN 3150—
AI50), Docket ID NRC-2009-0079.

ii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iii. Describe any assumptions and
provide any technical information and/
or data that you used.

iv. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

v. Provide specific examples to
illustrate your concerns, and suggest
alternatives.



Federal Register/Vol. 76, No. 95/Tuesday, May 17, 2011/Proposed Rules

28341

vi. Explain your views as clearly as
possible.

vii. Make sure to submit your
comments by the comment period
deadline identified.

viii. See Section VII for the request for
comments on the use of plain language,
Section X for the request for comments
on the information collection, and
Section XI for the request for comments
on the draft regulatory analysis.

IV. Discussion of Proposed
Amendments by Section

The format of the requirements
contained in 10 CFR part 40 would be
administratively restructured to
conform to the structures of other parts
in 10 CFR. Currently 10 CFR part 40 has
undesignated subject headings
preceding related sections. This
proposed rule would replace the
undesignated subject headings with
specific lettered and titled subparts. In
addition to this administrative
restructuring, a new subpart H would be
added to 10 CFR part 40, titled
“Additional Requirements for Certain
Licensees Authorized to Possess 2000
Kilograms (4400 1b) or More of Uranium
Hexafluoride.” The proposed new 10
CFR part 40 subpart H would be similar
to the existing subpart H to 10 CFR part
70.

Section 40.3a  Denial of Licensing by
Agreement States

This new section would specify that
Agreement States lack regulatory
authority over persons who possess or
plan to possess 2000 kg or more of UF6.
This section would not apply to
facilities in Agreement States that are
undergoing decommissioning as of the
effective date of this regulation. The
NRC would be the sole licensing
authority for all classes of licensees who
possess or plan to possess 2000 kg or
more of UF6 (including generally and
specifically licensed activities), and the
NRC would thus hold licensing
authority for all radiological activities of
such licensees. This proposed
requirement is consistent with the
Commission’s direction in SRM—
MO070308B, dated March 22, 2007, and
the letter that the NRC sent to all the
Agreement States (FSME—-07-036),
dated April 13, 2007, informing them
that the NRC “will regulate future major
fuel cycle facilities licensed under 10
CFR part 40, e.g., uranium conversion
and deconversion facilities.” The
proposed requirement is similar to the
existing § 72.8 requirement.

Section 40.4 Definitions

Definitions of the following 11 terms
used in the new subpart H would be

added to §40.4: “Acute,” “Available and
reliable to perform their function when
needed, “Configuration management,”
“Defense-in-depth practices,”
“Hazardous chemicals produced from
licensed materials,” “Integrated safety
analysis,” “Integrated safety analysis
summary,” “Items relied on for safety,”
“Management measures,” “Unacceptable
performance deficiencies,” and
“Worker.”

Except as specified below, these terms
are defined the same as those used in 10
CFR part 70, subpart H. Language
referencing criticality events was
removed from the definitions for
“integrated safety analysis” and
“unacceptable performance
deficiencies” because 10 CFR part 40
licensees do not possess special nuclear
material in concentrations where
criticality events are possible. The
proposed “defense-in-depth” definition
originates from the footnote in § 70.64
that describes what defense-in-depth
means.

Section 40.8 Information Collection
Requirements: OMB Approval

Paragraph (b) of this section would be
amended to add the applicable sections
in the new subpart H and to reflect the
administrative renumbering of 10 CFR
part 40.

Section 40.26 General License for
Possession And Storage of Byproduct
Material as Defined in This Part

Paragraph (c)(1) of this section would
be amended to add the applicable
sections in the new subpart H and to
reflect the administrative renumbering
of 10 CFR part 40.

Section 40.80 Applicability

This new section would list the types
of NRC licensees or applicants who
would be subject to the new subpart H.
The new requirements would apply to
all applicants or licensees that are or
plan to be authorized to possess 2000 kg
or more of UF6. In general, the new
subpart is intended to ensure that
significant accidents, that are possible at
10 CFR part 40 fuel cycle facilities
authorized to possess 2000 kg or more
of UF6 have been analyzed in advance
and that appropriate controls or
measures are established to ensure
adequate protection of workers, the
public, and the environment.

The requirements and provisions in
subpart H are in addition to, and not a
substitute for, other applicable
requirements, including those of the
EPA and the U.S. Department of Labor,
OSHA. The proposed NRC requirements
would only apply to NRC’s areas of
responsibility (radiological safety and

chemical safety directly related to
licensed radioactive material). In this
regard, the proposed requirements for
hazards and accident analyses are
intended to complement but not
supersede any parallel OSHA and EPA
regulations.

The new requirements in subpart H
would not apply to licensees who, as of
the effective date of the final rule, are
undergoing decommissioning under the
provisions of § 40.42. The NRC notes
that existing § 40.42(g)(4)(iii) states that
a proposed decommissioning plan (DP)
must include “a description of methods
used to ensure protection of workers
and the environment against radiation
hazards during decommissioning.”
Because the DP is submitted for NRC
approval before initiation of procedures
and activities necessary to carry out
decommissioning of the site or separate
building or outdoor area, the DP will
continue to be the vehicle for regulatory
approval of the licensee’s practices for
protection of health and safety during
decommissioning. The ISA should
provide valuable information with
respect to developing the DP and the
use of the ISA in this manner is
encouraged.

Section 40.81 Performance
Requirements

This new section would explicitly
address potential radiological and
chemical exposures to workers or
members of the public and
environmental releases as a result of
accidents. The requirements in 10 CFR
part 20 continue to be NRC’s general
standard for protection of workers and
the public from licensed activities
during normal operations and accidents.
Although it is the NRC’s intent that the
regulations in 10 CFR part 20 also be
observed to the extent practicable
during an emergency, it is not the NRC’s
intent that the 10 CFR part 20
requirements apply as the design
standard for all possible facility
accidents, irrespective of the likelihood
of those accidents. Because accidents
are unanticipated events that usually
occur over a relatively short period of
time, the proposed changes to 10 CFR
part 40 seek to assure adequate
protection of workers, members of the
public, and the environment by limiting
the risk (combined likelihood and
consequence) of accidents.

Two risk-informed performance
requirements are being proposed, both
of which are set out in §40.81:

(1) Paragraph (b) states that high-
consequence events must meet a
likelihood standard of highly unlikely;
and (2) paragraph (c) states that
intermediate-consequence events must



28342

Federal Register/Vol. 76, No. 95/Tuesday, May 17, 2011/Proposed Rules

meet a likelihood standard of unlikely.
The term “performance requirements”
thus considers together consequences
and likelihood. For regulatory purposes,
each performance requirement is
considered an equivalent level of risk.
For example, the acceptable likelihood
of intermediate-consequence events is
allowed to be greater than the
acceptable likelihood for high-
consequence events.

Section 40.81(a). A risk-informed
approach must consider not only the
consequences of potential accidents, but
also their likelihood of occurrence. As
mentioned above, the performance
requirements rely on the terms
“unlikely” and “highly unlikely” to focus
on the risk of accidents. However, the
NRC has decided not to include in the
proposed rule quantitative definitions of
the terms “unlikely” and “highly
unlikely,” because a single definition for
each term that would apply to all the
facilities regulated by
10 CFR part 40 may not be appropriate.
Depending on the type of facility and its
complexity, the number of potential
accidents and their consequences could
differ markedly. Therefore, to ensure
that the overall facility risk from
accidents is acceptable for different
types of facilities, the rule requires
applicants to develop, for NRC
approval, the meaning of “unlikely” and
“highly unlikely” specific to their
processes and facility (see discussion of
§40.84 in this document). Guidance
documents are being developed to
provide examples of acceptable
approaches for the meaning of
“unlikely” and “highly unlikely” that
can be applied to existing 10 CFR part
40 fuel cycle facilities authorized to
possess 2000 kg or more of UF6.

The general approach for complying
with the performance requirements is
that, at the time of licensing, each
hazard (e.g., fire, chemical, electrical,
industrial) that can potentially affect
either radiological health and safety, or
chemical safety associated with
hazardous chemicals produced from
licensed material, is identified and
evaluated by the licensee or applicant in
an ISA. The impact of accidents, both
internal and external, associated with
these hazards is compared with the two
performance requirements. Any (and
all) structures, systems, components, or
human actions, for which credit is taken
in the ISA for mitigating (reducing the
consequence of) or preventing (reducing
the likelihood of) the accident such that
the two performance requirements are
satisfied, must be identified as an “item
relied on for safety” (IROFS). Under this
approach, the licensee or applicant has
a great deal of flexibility in selecting

and identifying the actual “items.” For
example, IROFS can be defined at the
systems-level, component-level, or sub-
component level. “Management
measures” (see discussion of § 40.82(d)
in this document) are applied to IROFS
in a graded fashion to ensure that the
item will perform its safety function
when needed. The combination of the
set of “items relied on for safety” and the
“management measures” applied to each
item will determine the extent of the
licensee’s programmatic and design
requirements, consistent with the
facility risk, and will ensure that at any
given time, the facility risk is
maintained safe and protected from
accidents.

The proposed performance
requirements also address certain
hazardous chemicals produced from
licensed nuclear material. The question
of the extent of NRC’s authority to
regulate chemical hazards at its fuel
cycle facilities was raised after the
Sequoyah Fuels accident discussed
above, which resulted in a worker
fatality. The cause of the worker’s death
was the inhalation of HF gas, which was
produced from the chemical reaction of
UF6 and water (present as humidity in
air). Partly as a result of the coordinated
Federal response and resulting
Congressional investigation into that
accident, the NRC and the OSHA
entered into an MOU in 1988 that
clarified the agencies’ interpretations of
their respective responsibilities for the
regulation of chemical hazards at
nuclear facilities. The MOU identified
the following four areas of
responsibility. Generally, the NRC
covers the first three areas, whereas
OSHA covers the fourth area:

(1) Radiation risk produced by
radioactive materials;

(2) Chemical risk produced by
radioactive materials;

(3) Plant conditions that affect the
safety of radioactive materials; and

(4) Plant conditions that result in an
occupational risk, but do not affect the
safety of licensed radioactive materials.

One goal of the proposed performance
requirements in §40.81 is to be
consistent with the NRC-OSHA MOU.
Therefore, the performance
requirements in §40.81 include explicit
standards for the MOU’s first two areas
of responsibility. In addition, the third
MOU area of responsibility is
specifically evaluated by licensees
under the ISA requirements of
§40.82(c)(1)(iii). As an example of the
third MOU area, if the failure of a
chemical system adjacent to a nuclear
system could affect the safety of the
nuclear system such that the radiation
dose (and associated likelihood of that

accident) exceeded a performance
requirement, the chemical system
failure would be within the scope of the
ISA and the means to prevent the
chemical system failure from impacting
the nuclear system would be within the
NRC'’s regulatory purview.

Within each performance
requirement, the NRC recognizes that
the proposed radiological standards are
more restrictive, in terms of acute health
effects to workers or the public, than the
chemical standards for a given
consequence (high or intermediate).
This is consistent with the NRC’s
current regulatory practice. The choice
of each criterion is discussed in a
paragraph-by-paragraph discussion of
§40.81(b) through (e) in this document.

The use of any of the performance
requirements is not intended to imply
that the specified worker or public
radiation dose or chemical exposure
constitutes an acceptable criterion for a
maximum allowed dose to a worker or
the public. Rather, these values have
been proposed in this section as a
reference value, to be used by licensees
in the ISA (a forward-looking analysis)
to establish controls (i.e., items relied on
for safety (IROFS) and associated
management measures) necessary to
protect workers from potential accidents
with low or exceedingly low
probabilities of occurrence that are not
expected to occur during the operating
life of the facility.

Section 40.81(b). This provision
addresses performance requirements for
“high-consequence events.” Such events
include accidental radiological or
chemical exposure of a worker or an
individual located outside of the
controlled area, and would involve
exposure to high levels of radiation or
hazardous chemicals produced from
licensed materials. A high-consequence
radiological accident, if it occurred,
would produce radiation doses to a
worker or an individual located outside
of the controlled area at levels causing
clinically observable biological damage.
A high-consequence chemical accident
would involve concentrations of
hazardous chemicals produced from
licensed material, and would be severe
enough to cause death or life-
threatening injury. The goal is to ensure
an acceptable level of risk by limiting
the combination of the likelihood of
occurrence and the identified
consequences. Thus, high-consequence
events must be sufficiently mitigated to
a lower consequence or prevented such
that the event is highly unlikely to
occur. The application of “items relied
on for safety” provides this prevention
or mitigation function.
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Section 40.81(b)(1). An acute
exposure of a worker to a radiation dose
of 1 Sv (100 rem) or greater total
effective dose equivalent (TEDE) is
considered to be a high-consequence
event. According to the National
Council on Radiation Protection and
Measurements (NCRP, 1971), life-saving
actions—including the “search for and
removal of injured persons, or entry to
prevent conditions that would probably
injure numbers of people”—should be
undertaken only when the “planned
dose to the whole body shall not exceed
100 rems.” This is consistent with a later
NCRP position (NCRP, 1987) on
emergency occupational exposures, that
states “when the exposure may
approach or exceed 1 Gy (100 rad) of
low-LET [linear energy transfer]
radiation (or an equivalent high-LET
exposure) to a large portion of the body,
in a short time, the worker needs to
understand not only the potential for
acute effects but he or she should also
have an appreciation of the substantial
increase in his or her lifetime risk of
cancer.”

Section 40.81(b)(2). The exposure of
an individual located outside of the
controlled area to a radiation dose of
0.25 Sv (25 rem) or greater TEDE is
considered a high-consequence event.
This is generally consistent with the
criterion established in 10 CFR 100.11,
“Determination of exclusion area, low
population zone, and population center
distance,” and 10 CFR 50.34, “Contents
of applications; technical information,”
in which a whole-body dose of 0.25 Sv
(25 rem) is used to determine the
dimensions of the exclusion area and
low-population zone required for siting
nuclear power reactors.

Section 40.81(b)(3). The intake of 30
mg of soluble uranium by an individual
located outside of the controlled area is
considered a high-consequence event.
This value is consistent with the
performance requirements in § 70.61
which applies to fuel cycle facilities.
Additionally, the use of this value is
consistent with the selection of 30 mg
of uranium as a criterion during the 10
CFR part 76 rulemaking (59 FR 48944;
September 23, 1994).

Section 40.81(b)(4). An acute
chemical exposure to hazardous
chemicals produced from licensed
material at concentrations that either
(1) could cause death or life-threatening
injuries to a worker; or (2) could cause
irreversible health effects to an
individual located outside of the
controlled area, is considered a high-
consequence event. Chemical
consequence criteria corresponding to
anticipated adverse health effects to
humans from acute exposures (i.e., a

single exposure or multiple exposures
occurring within a short time-24 hours
or less) have been developed, or are
under development, as discussed in
Section II, question H above.

The qualitative language in
§40.81(b)(4) allows the applicant/
licensee to propose and adopt an
appropriate standard, which may be
an AEGL or ERPG standard. Where no
AEGL or ERPG is available, the
applicant/licensee may develop or
adopt a criterion that is comparable in
severity to those that have been
established for other chemicals. This
approach is currently being used in 10
CFR part 70 for fuel cycle facilities.

Section 40.81(c). This provision
addresses performance requirements for
“intermediate-consequence events,”
which would be of a lower magnitude
than high consequence events, and thus
not involve risk of death or life-
threatening injury. Intermediate-
consequence events include accidental
radiological or chemical exposure of a
worker or an individual located outside
of the controlled area and would
involve exposure to levels of radiation
or hazardous chemicals produced from
licensed materials that generally
correspond to permanent injury to a
worker or transient injury to a non-
worker. An intermediate-consequence
event is also specified as including
significant releases of radioactive
material to the environment.

The goal is to ensure an acceptable
level of risk by limiting the combination
of the likelihood of occurrence and the
identified consequences. Thus,
“intermediate consequence events” must
be sufficiently mitigated to a lower
consequence or prevented such that the
event is unlikely to occur. The
application of “items relied on for
safety” provides this prevention or
mitigation function.

Section 40.81(c)(1). A worker
radiation dose between 0.25 Sv (25 rem)
and 1 Sv (100 rem) TEDE is considered
an intermediate-consequence event.
This value was chosen because of the
use of 0.25 Sv (25 rem) as a criterion in
existing NRC regulations. For example,
in 10 CFR 20.2202, “Notification of
incidents,” immediate notification is
required of a licensee if an individual
receives “* * * atotal effective dose
equivalent of 0.25 Sv (25 rem) or more.”
Also, in 10 CFR 20.1206, “Planned
special exposures,” a licensee may
authorize an adult worker to receive a
dose in excess of normal occupational
exposure limits if a dose of this
magnitude does not exceed 5 times the
annual dose limits [i.e., 0.25 Sv (25
rem)] during an individual’s lifetime. In
addition, EPA’s Protective Action

Guides (U.S. Environmental Protection
Agency, 1992) and NRC’s regulatory
guidance (Regulatory Guide 8.29,
“Instruction Concerning Risks from
Occupational Radiation Exposure” 1996)
identify 0.25 Sv (25 rem) as the whole-
body dose limit to workers for life-
saving actions and protection of large
populations. The NCRP has also stated
that a TEDE of 0.25 Sv (25 rem)
corresponds to the once-in-a-lifetime
accidental or emergency dose for
workers.

Section 40.81(c)(2). A dose to any
individual located outside of the
controlled area between 0.05 Sv (5 rem)
and 0.25 Sv (25 rem) is considered an
intermediate-consequence event. The
NRC has used a 0.05-Sv (5-rem)
exposure criterion in a number of its
existing regulations. For example,

10 CFR 72.106, “Controlled area of an
ISFSI or MRS,” states that “Any
individual located on or beyond the
nearest boundary of the controlled area
shall not receive a dose greater than

5 rem to the whole body or any organ
from any design basis accident.” In
addition, in the regulation of the above-
ground portion of a proposed geologic
repository, 10 CFR 60.136, “Preclosure
controlled areas,” states that “for
[accidents], no individual located on or
beyond any point on the boundary of
the preclosure controlled area will
receive a total effective dose equivalent
of 5 rem.” A TEDE of 0.05 Sv (5 rem)

is also the upper limit of EPA’s
Protective Action Guides of between
0.01 to 0.05 Sv (1 to 5 rem) for
emergency evacuation of members of
the public in the event of an accidental
release that could result in inhalation,
ingestion, or absorption of radioactive
materials.

Section 40.81(c)(3). The release of
radioactive material to the environment
outside the restricted area in
concentrations that, if averaged over a
period of 24 hours, exceed 5000 times
the values specified in Table 2 of
Appendix B to 10 CFR part 20,
is considered an intermediate-
consequence event. In contrast to the
other consequences criteria that directly
protect workers and members of the
public, the intent of this criterion is to
minimize the environmental impacts.
The value established for this
consequence criterion is identical to the
NRC Abnormal Occurrence (AO)
criterion that addresses the discharge or
dispersal of radioactive material from its
intended place of confinement (Section
208 of the Energy Reorganization Act of
1974, as amended, requires that AOs be
reported to Congress annually). In
particular, the AO reporting Criterion
1.B requires the reporting of an event
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that involves “* * * the release of
radioactive material to an unrestricted
area in concentrations which, if
averaged over a period of 24 hours,
exceed 5000 times the values specified
in Table 2 of Appendix B to 10 CFR
part 20, unless the licensee has
demonstrated compliance with 10 CFR
20.1301 using 10 CFR 20.1302(b)(1) or
10 CFR 20.1302(b)(2)(ii)” [October 12,
2006, 71 FR 60199]. The concentrations
listed in Table 2 of Appendix B to 10
CFR part 20 apply to radioactive
materials in air and water effluents to
unrestricted areas. The NRC established
these concentrations based on an
implicit effective dose equivalent limit
of 0.5 mSv/yr (50 mrem/yr) for each
medium, assuming an individual was
continuously exposed to the listed
concentrations present in an
unrestricted area for a year. If an
individual were continuously exposed
for 1 day to concentrations of
radioactive material 5000 times greater
than the values listed in Appendix B

to 10 CFR part 20, the projected dose
would be about 6.8 mSv (680 mrem), or
5,000 x 0.5 mSv/yr x 1 day x 1 yr/365
days. In addition, a release of
radioactive material, from a facility,
resulting in these concentrations, would
be expected to cause some
contamination of property in the area
affected by the release, with a resultant
potential for further adverse health
effects and loss of use. This
contamination would pose a longer-term
hazard to members of the public until it
was properly remediated. Depending on
the extent of contamination caused by
such a release, the contamination could
require considerable licensee resources
to remediate. For these reasons, the NRC
considered the existing AO reporting
criterion for discharge or dispersal of
radioactive material as an appropriate
consequence criterion in this
rulemaking.

Section 40.81(c)(4). An acute
chemical exposure to hazardous
chemicals produced from licensed
material at concentrations that either:
(1) Could cause irreversible health
effects to a worker, or (2) could cause
notable discomfort to an individual
located outside of the controlled area, is
considered an intermediate-
consequence event. As stated in the
§40.81(b)(4) discussion, effects on
humans from acute exposures to
chemicals are being developed by a
number of organizations. Two existing
standards, AEGL-2 and ERPG-2, can be
used to define the concentration level
for irreversible health effects, and two
existing standards, AEGL—-1 and ERPG—
1, can be used to define the

concentration level for notable
discomfort. The qualitative language in
§40.81(c)(4) allows the applicant/
licensee to adopt and propose an
appropriate standard, which may be an
AEGL or ERPG standard. Where no such
standard exists, the applicant/licensee
may develop or adopt a criterion that is
comparable in severity to those that
have been established for other
chemicals.

Section 40.81(d). This provision
addresses IROFS and management
measures. Paragraph (d) would require
that each engineered or administrative
control or control system that is needed
to meet the performance requirements
be designated as an item relied on for
safety. This means that any control or
control system that is necessary to
maintain the acceptable combination of
consequence and likelihood for an
accident is designated an item relied on
for safety. The importance of this
section is that, once a control is
designated as an item relied on for
safety, it falls into the envelope of the
safety program required by §40.82. For
example, records will be kept regarding
the item, and management measures
such as the configuration control
program are applied to the item and to
changes that affect the item, to ensure
that the item will be available and
reliable to perform its function when
needed. The failure of an item relied on
for safety does not necessarily mean that
an accident will occur which will cause
one of the consequences listed in the
performance requirements to be
exceeded.

Some control systems may have
parallel (redundant or diverse) control
systems that would continue to prevent
the accident. The need for such defense-
in-depth and single-failure resistance
would ideally be based on the severity
and likelihood of the potential accident.
In other cases, the failure of an item may
mean that the particular accident
sequence is no longer “highly unlikely,”
or “unlikely.” In these cases, the
performance requirement is not met,
and the expectation would be that a
management measure would exist
(possibly in the form of an operating
procedure) that ensured that the facility
would not operate in a condition that
exceeds the performance requirement.
For example, a facility that relies on
emergency power could not operate for
an extended time in the absence of an
emergency power source even if grid
power is available. In this manner, the
IROFS and the management measures
complement each other to ensure
adequate protection from accidents at
any given time.

Section 40.81(e). This provision
addresses the term “controlled area” as
defined in 10 CFR part 20 and as used
in the performance requirements
discussed above. Section 40.81(e)
requires licensees to identify a
controlled area consistent with the use
of that term in 10 CFR part 20, and
provides clarification regarding the
activities that may occur inside the
controlled area. The function of this
term is to delimit an area over which the
licensee exercises control of activities.
Control includes the power to exclude
individuals, if necessary.

The size of the controlled area is not
specified in the regulation because it
will be dependent upon the particular
activities that are conducted at the site
and their relationship to the licensed
activities. Individuals who do not
receive an “occupational dose” (as
defined in 10 CFR part 20) in the
controlled area will be subject to the
dose limits for members of the public in
10 CFR 20.1301. However, the
Commission recognizes that certain
licensees may have ongoing activities at
their site (i.e., within the controlled
area) that are not related to the licensed
activities. For example, a non-nuclear
facility may be adjacent to the nuclear
facility but both are within the
controlled area (which may be defined
similar to the site boundary). This raises
a question regarding the appropriate
accident standard for these individuals.

Protection of members of the public
within the controlled area boundary
(e.g., individuals working at a co-located
non-nuclear facility) must consider that
the fast-acting nature of many potential
accidents at a UF6 facility covered by
these proposed requirements is such
that there will not be sufficient time to
evacuate such individuals from the
controlled area. Therefore, for purposes
of the ISA accident evaluation, the rule
explicitly contains two options to
adequately protect these individuals (as
well as an implicit third option). For the
first option in § 40.81(e)(1), the licensee
must demonstrate, in the ISA, that the
risk to members of the public within the
controlled area boundary does not
exceed the performance requirements.
For the second option in §40.81(e)(2),
the licensee must ensure that members
of the public within the controlled area
boundary are aware of the risks posed
by potential accidents at the nuclear
facility, and have received appropriate
training and access to information. The
NRC views the § 40.81(e) requirement as
being consistent with the 10 CFR part 50
definition of “Exclusion area,” which
states in relevant part that: “Activities
unrelated to operation of the reactor
may be permitted in an exclusion area
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under appropriate limitations, provided
that no significant hazards to the public
health and safety will result.”

The implied third option is to define
(or redefine) a controlled area, such that
within it, only activities associated with
the licensed nuclear facility are
permitted. The NRC’s intent is that the
ISA need not evaluate compliance with
the accident standards for individuals
who make infrequent visits to the
controlled area and restricted area (e.g.,
visitors). Use of the ISA to determine
the risks to these individuals would
need to consider second-order effects
such as the probability of the individual
being present at the time that the
unlikely (or highly unlikely) accident
occurred. This level of detail is
unnecessary to accomplish the purpose
of this rule (viz., to document and
maintain the safety basis of the facility
design and operations). Application of
the 10 CFR part 20 regulations provides
adequate protection for these
individuals. In addition, the provisions
(i.e., performance requirements) to
protect workers and non-workers during
accidents should, implicitly, provide a
degree of protection to the infrequently
present individuals.

Section 40.82 Safety Program and
Integrated Safety Analysis

This new section would specify the
safety program that licensees would be
required to implement at covered UF6
facilities, including the performance of
an ISA, and establishment of
management measures. The
performance of an ISA and the
establishment of measures to ensure the
availability and reliability of IROFS
when needed are the means by which
licensees would demonstrate an
adequate level of protection at their UF6
facilities. The ISA is a systematic
analysis to identify plant and external
hazards and their potential for initiating
accident sequences; the potential
accident sequences and their
consequences; and the site, structures,
systems, equipment, components, and
activities of personnel relied on for
safety. As used here, an “integrated”
analysis means joint consideration of,
and protection from, all relevant
hazards, including radiological, fire, and
chemical. The structure of the safety
program recognizes the critical role that
the ISA plays in identifying potential
accidents and the IROFS. However, it
also recognizes that the performance of
the ISA, by itself, will not ensure
adequate protection. Instead, an
effective management system is needed
to ensure that the IROFS are available
and reliable to perform their function
when needed. Detailed requirements for

each part of the safety program are
included in this section.

Section 40.82(a). Each licensee would
be required to establish and maintain a
safety program that demonstrates
compliance with the performance
requirements of § 40.81. Although the
ISA would be the primary tool in
identifying the potential accidents
requiring consequence mitigation and
accident prevention, process safety
information would be used to develop
the ISA, and management measures
would be used to ensure the availability
and reliability of IROFS identified
through the ISA. The management
measures may be graded according to
the risk importance associated with an
IROFS.

The licensee is also required to
establish and maintain records
demonstrating that it has met, and
continues to meet, the requirements of
this section. These records serve two
major purposes. First, they can
supplement information that has been
submitted as part of the license
application. Second, records are often
needed to demonstrate licensee
compliance with applicable regulations
and license commitments. It is
important, therefore, that an appropriate
system of recordkeeping be
implemented to allow easy retrieval of
required information.

Section 40.82(b). This provision
would require the licensee to maintain
process-safety information pertaining to
the hazards of the materials used or
produced from licensed materials, the
technology of the process, and the
equipment in the process. The NRC’s
confidence in the margin of safety at its
licensed facilities depends, in part, on
the ability of licensees to maintain a set
of current, accurate, and complete
records available for NRC inspection.
The process-safety information should
be used in support of development of an
ISA.

Section 40.82(c). This provision
proposes requirements for conducting
an ISA. There are four major steps in
performing an ISA:

(1) Identify all hazards at the facility,
including both radiological and non-
radiological hazards. Hazardous
materials, their location, and quantities,
should be identified, as well as all
hazardous conditions, such as high
temperature and high pressure. In
addition, any interactions that could
result in the generation of hazardous
materials or conditions should be
identified.

(2) Analyze the hazards to identify
how they might result in potential
accidents. These accidents could be
caused by process deviations or other

events internal to the plant, or by
credible external events, including
natural phenomena such as floods,
earthquakes, etc. To accomplish the task
of identifying potential accidents, the
licensee needs to ensure that detailed
and accurate information about plant
processes is maintained and made
available to the personnel performing
the ISA.

(3) Determine the consequences of
each accident that has been identified.
For an accident with consequences at a
“high” or “intermediate level,” as
defined in § 40.81, the likelihood of
such an accident must be shown to be
commensurate with the consequences,
as required in §40.81.

(4) Identify the IROFS (i.e., those
items that are relied on to prevent
accidents or to mitigate their
consequences, identified in the ISA).
These IROFS are needed to reduce the
consequences or likelihood of the
accidents to acceptable levels. The
identification of IROFS is required only
for accidents with consequences at a
high or intermediate level, as defined in
§40.81.

It is expected that the licensee or
applicant would perform the ISA using
a “team” of individuals with expertise in
engineering and process operations
related to the system being evaluated.
The team should include persons with
experience in radiation safety, fire
safety, and chemical process safety, as
warranted by the materials and potential
hazards associated with the process
being evaluated. At least one member of
the ISA team should be an individual
who has experience and knowledge that
is specific to the process being
evaluated. Finally, at least one
individual in the team must be
knowledgeable in the specific ISA
methodology being used.

Current 10 CFR part 40 licensees
covered by the proposed rule would be
required to develop plans and submit
them to the NRC within 3 months of the
effective date of the rule. Each plan
would identify the processes that would
be subject to an ISA, the ISA approach
that would be implemented for each
process and the schedule for completing
the analysis of each process. Licensees
would be expected to complete their
ISA within the required time, correct
any unacceptable vulnerabilities
identified, and submit the results to the
NRC for approval in the form of an ISA
summary that contains the information
required by § 40.84(b). Pending the
correction of any unacceptable
vulnerabilities, licensees would be
expected to implement appropriate
compensatory measures to ensure
adequate protection until the
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vulnerability can be more appropriately
corrected.

Applicants for licenses to operate new
facilities or new processes at existing
facilities would be expected to design
their facilities or processes to protect
against the occurrence of the adverse
consequences identified in § 40.81,
using the baseline design criteria
specified in § 40.83(a). Before operation,
applicants would be expected to update
their ISAs, based on as-built conditions
and submit the results to the NRC as
ISA summaries, along with the
applications, following the requirements
in §40.84(b).

Section 40.82(d). This provision
proposes requirements to establish
management measures. Although the
ISA would play a critical role in
identifying potential accidents and the
IROFS, the performance of an ISA
would not, by itself, ensure adequate
protection. Thus, in addition to
performing an ISA, management
measures need to be established to
ensure that an effective management
system is in place such that IROFS will
be available and reliable to perform
their function when needed.

As indicated, management measures
are functions performed by the licensee,
in general on a continuing basis that are
applied to IROFS. Management
measures address topics such as: (a)
Configuration management, (b)
maintenance, (c) training and
qualifications, (d) procedures, (e) audits
and assessments, (f) incident
investigations, (g) records management,
and (h) other quality assurance
elements. For example, changes in a
UF6 facility’s configuration need to be
carefully controlled to ensure
consistency among the facility design
and operational requirements, the
physical configuration, and the facility
documentation. Maintenance measures
must be in place to ensure the
availability and reliability of all IROFS.
Training measures must be established
to ensure that all personnel relied on for
safety are appropriately trained to
perform their safety functions. Periodic
audits and assessments of licensee
safety programs must be performed to
ensure that facility operations are
conducted in a manner that will
adequately protect the worker, the
public health and safety, and the
environment. When abnormal events
occur, investigations of those events
must be carried out to determine the
root cause and identify corrective
actions to prevent their recurrence; this
will better ensure that such events do
not lead to more serious consequences.
To demonstrate compliance with NRC
regulations, records that document

safety program activities must be
maintained for the life of the facility.

The phrase “when needed” is used in
§40.82(d) to acknowledge that a
particular safety control need not be
continuously functioning. For example,
such a control may not be operational
during maintenance or calibration
testing or may not be required when the
process is not operational. But this
“when needed” concept does not relieve
a licensee from compliance with the
performance requirements. For example,
if a particular component is out for
maintenance, the licensee must consider
credible event sequences which may
occur under the new conditions, when
developing the ISA and identifying
IROFS.

Section 40.83 Requirements for New
Facilities or New Processes at Existing
Facilities

This new section specifies the
baseline design criteria (BDC) that
licensees of new UF6 facilities would be
required to meet and that licensees of
existing UF6 facilities would be
required to meet when adding new
processes to existing facilities. The BDC
are based on the existing criteria in 10
CFR 70.64.

Section 40.83(a). This provision
would specify nine initial safety design
considerations: (1) Quality standards
and records; (2) natural phenomena
hazards; (3) fire protection; (4)
environmental and dynamic effects; (5)
chemical protection; (6) emergency
capability; (7) utility services; (8)
inspection, testing, and maintenance;
and (9) instrumentation and controls.
Each proposed BDC is discussed below.

(1) The quality standards and records
BDC would need to be developed and
implemented in accordance with
management measures. Management
measures that would be applied include
the development and implementation of
the design to provide adequate
assurance that the IROFS are adequate
and available when called upon.
References to specific, definitive, and
adequate commitments in other parts of
the submittal, such as management
measures, industry programs, or
consensus standards may be sufficient.
Information would need to be provided
as to how appropriate records would be
maintained.

(2) The natural phenomena hazards
BDC would have to provide for adequate
protection against natural phenomena
with consideration of the most severe
documented historical events for the
site. The criteria would have to
specifically address how natural
phenomena such as earthquakes and
volcanoes, stream flooding, coastal

flooding, winds (including tornadoes),
ice and snow loadings, and temperature
extremes were considered in designing
the new facility, or adding to an existing
facility.

(3) The fire protection BDC would
have to provide for adequate protection
against fires and explosions. As
appropriate, the criteria would need to
address how the design considered (a)
the use of fire hazards analyses in the
ISA and pre-fire planning; (b) the
facility design in regard to building
construction, fire areas, life safety, and
ventilation; (c) process fire safety
including explosion protection; (d) fire
protection systems including detection
and suppression; and e) manual fire
suppression capability.

(4) The environmental and dynamic
effects BDC would have to address
adequate protection from environmental
conditions and dynamic effects
associated with normal operations,
maintenance, testing, and postulated
accidents that could lead to the loss of
safety functions. The design would have
to ensure that IROFS will perform their
safety functions under the
environmental and dynamic service
conditions in which they would be
required to function and for the length
of time their function would be
required. The criteria would also have
to include how the design ensures that
non-IROFS will not prevent satisfactory
accomplishment of safety functions of
IROFS.

(5) The chemical protection BDC
would have to address adequate
protection against chemical risks
produced from licensed material,
facility conditions which affect safety of
licensed material, and hazardous
chemicals produced from licensed
material.

(6) The emergency capability BDC
would have to address how the design
of the new facility or process provides
for the emergency capability to maintain
control of licensed material and
hazardous chemicals produced from
licensed material during an event. It
would also have to address the
evacuation of on-site personnel
including the design of the facility to
allow personnel to evacuate (e.g., time,
dose, ease of egress) as well as onsite
emergency facilities and services that
facilitate the use of available offsite
services.

(7) The utility services BDC would
have to address how the design of the
new facility or process provides for the
continued operation of essential utility
services. Essential utilities are the
support systems that provide for the
safety function of the IROFS; e.g.,
power, air supply, ventilation. The BDC
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would have to address methods to
ensure continued operation of essential
utilities during emergency events.

(8) The inspection, testing, and
maintenance BDC would have to
address how the design of the new
facility or process provides for adequate
inspection, testing, and maintenance of
IROFS to ensure their availability and
reliability to perform their function
when needed. The criteria would need
to address the possible methods to
provide adequate inspection, testing,
and maintenance to ensure their
availability and reliability. This would
need to include the capability for
periodic testing and inspection to assess
the operability and performance of
IROFS, the capability to test the
functions of IROFS such as active
engineered controls as a completed
functioning system and under
appropriate design conditions, and the
capability to perform needed
maintenance actions or to identify
system or component maintenance
needs to assure availability of IROFS
features that are relied upon in the ISA
to meet § 40.81 performance
requirements.

(9) The instrumentation and controls
BDC would have to address the
inclusion of these systems in the
implementation of IROFS. The criteria
would need to include methods to
monitor the behavior of IROFS such as
failure detection diagnostics (e.g.,
information read-out in the control
room or locally for variables) and when
the bypass indication for IROFS is
intentionally rendered inoperable.

The BDC are generally an acceptable
set of initial design safety
considerations, which may not be
sufficient to ensure adequate safety for
all new processes and facilities. The
BDC do not provide relief from
compliance with the safety performance
requirements of § 40.81. The ISA
process is intended to identify
additional safety features that may be
needed. On the other hand, the NRC
recognizes that there may be processes
or facilities for which some of the BDC
may not be necessary or appropriate,
based on the results of the ISA. For
these processes and facilities, any
design features that are inconsistent
with the BDC would need to be
identified and justified.

Section 40.83(b). This new provision
requires licensees to base their facility
and system design and facility layout on
practices. The facility and system design
must incorporate, to the extent
practicable: (1) Preference for the
selection of engineered controls over
administrative controls to increase
overall system reliability, and (2)

features that enhance safety by reducing
challenges to IROFS. Using the BDC and
defense-in-depth practices when
building new facilities or adding to
existing facilities should result in
designs that provide successive levels of
protection such that health and safety
will not be wholly dependent on any
single element of the design,
construction, maintenance, or operation
of the facility. The net effect of
incorporating defense-in-depth practices
is a conservatively designed facility and
system that will exhibit greater
tolerance for failures and external
challenges. The risk insights obtained
through performance of the ISA can
then be used to supplement the final
design by focusing attention on the
prevention and mitigation of potential
high-risk accidents.

Section 40.84 Additional Content of
Applications

In addition to the information that
currently must be submitted to NRC
under § 40.31, for a license application,
this new section would specify
additional information that must be
submitted to demonstrate compliance
with the proposed performance
requirements. This additional
information includes a description of
the applicant’s safety program and
management measures established
under § 40.82, and an ISA summary.

Section 40.84(a). This provision
would require an applicant to submit, as
part of the license application, a
description of the applicant’s safety
program established under §40.82. This
is in addition to what is currently
required in §40.31, Application for
specific license.

Section 40.84(b). This new provision
supplements the existing requirements
in §40.31(j) to capture the additional
hazards posed by operations involving
2000 kg or more of UF6. As previously
discussed, accidents involving UF6 can
produce HF, a highly reactive and
corrosive chemical generated in gaseous
form when UF6 interacts with moisture
in the air. The HF presents a substantial
inhalation and skin absorption hazard to
both workers and the public, as clouds
of HF can quickly move offsite. Thus,
licensees authorized to possess 2000 kg
or more of UF6 must either submit an
evaluation in accordance with
§40.31(j)(1)(i) and this new provision or
an emergency plan pursuant to
§40.31(j)(3). Compliance with this new
provision would require the evaluation
to also show that an acute chemical
exposure from licensed material or
hazardous chemicals produced from
licensed material due to a release would
not result in irreversible or mild

transient health effects to a member of
the public offsite. In performing such an
evaluation, an applicant/licensee may
use an AEGL or ERPG standard. This
approach is currently being used by fuel
cycle facility licensees subject to the 10
CFR part 70 ISA requirements.

Section 40.84(c). This provision
would require that an ISA summary be
submitted with the license or renewal
application (and amendment
application as necessary). The ISA
summary would not be incorporated in
the license.

The ISA summary would have to
contain all the items specified below:

(1) Site: The site description in the
ISA Summary will focus on those
factors that could affect safety, such as
meteorology (e.g., high winds and flood
potential) and seismology.

(2) Facility: The facility description in
the ISA Summary will focus on areas
that could affect safety, and will identify
the controlled area boundaries.

(3) Processes, Hazards and Accident
Sequences: The process description in
the ISA Summary must address each
process that was analyzed as part of the
ISA. This description must include a list
of the hazards for each process and the
accident sequences that could result
from such hazards.

(4) Demonstration of Compliance with
§40.81: The ISA Summary must
demonstrate compliance with the
performance requirements, and describe
the management measures.

(5) Team Qualifications and ISA
Methods: The ISA Summary must
discuss the applicant’s ISA team
qualifications and ISA methods.

(6) List of IROFS: The ISA Summary
must describe the IROFS for all
intermediate- and high-consequence
accidents in sufficient detail to permit
an understanding of their safety
function.

(7) Chemical Consequence Standards:
The ISA Summary must describe the
proposed quantitative standards for
assessing the chemical consequence
levels specified in § 40.81.

(8) List of Sole IROFS: The ISA
Summary must identify those IROFS
that are the sole item preventing or
mitigating an accident for which the
consequences could exceed the
performance requirements of § 40.81.

(9) Definitions of “Unlikely”, “Highly
Unlikely” and “Credible”: The ISA
Summary must define the terms
“unlikely,” “highly unlikely,” and
“credible,” as used in the ISA.

The IROFS must be clearly and
unambiguously listed in the ISA
summary. This list of items is then
managed and controlled by the
applicant/licensee through the
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management measures required by
§40.82(d) to ensure that the IROFS
continue to perform the safety function
required. The NRC’s review includes
evaluating the ISA methodology, and
the ISA summary, and may be
supplemented by reviewing the ISA and
other information, as needed, at the
licensee’s facility. This enables the NRC
to better understand the potential
hazards at the facility, how the
applicant plans to address these
hazards, and thereby have confidence in
the safety basis supporting the license.

As previously indicated, the ISA
summary would be required to be
submitted on the docket in conjunction
with the license application but would
not be considered part of the license.
The ISA, on which the ISA summary is
based, would be maintained current at
the licensee’s facility and available for
NRC review, but it would not be
submitted and docketed. Although the
ISA summary will be on the docket, it
is not part of the license and can be
changed without a license amendment,
unless it reflects a change that cannot be
made without prior approval, as
specified in § 40.86(c) (discussed later
in this document). However, the
information used to perform the ISA,
and the ISA summary, both form
integral parts of the safety basis for
issuance of the license and therefore
must be maintained to adequately
represent the current status of the
facility.

Section 40.85 Additional
Requirements for Approval of License
Application

This new section would focus on the
factors the NRC would use to determine
that requirements in §§40.80 through
40.85 have been met. These proposed
new regulations are in addition to the
existing licensing regulations being
introduced into 10 CFR part 40 under
the new subpart D.

Section 40.85(a). This provision
would require the NRC to approve a
license application from an applicant
subject to the requirements of the
proposed subpart H if the NRC
determines that the applicant has
complied with the requirements of
subpart D of 10 CFR part 40 and
§§40.80 through 40.85.

Section 40.85(b). This provision
details the criteria that the NRC would
use for approving ISA-related
submissions by existing licensees (i.e.,
such submissions will be approved if
the integrated safety analysis approach
and the schedule meet the specified
requirements).

Section 40.85(c). This provision
details the criteria the NRC would use

for approving ISA summaries. These
include determining if the requirements
of § 40.84(b) are satisfied and based on
the information in the ISA summary and
if the performance requirements in
§40.81(b), (c) and (d) are satisfied.

Section 40.86 Facility Changes and
Change Process

This new section would specify the
process for making changes to a UF6
facility’s site, structures, systems,
equipment, components, and activities
of personnel after a license application
has been approved. Past incidents at
NRC-licensed facilities have been the
result of improperly analyzed changes
that were not authorized by licensee
management or changes that were not
adequately understood by facility
personnel. Effective control of changes
to a facility’s site, structures, systems,
equipment, components, and activities
of personnel is a key element in better
ensuring safe operation. Under this
process, the licensee can make certain
changes without NRC pre-approval. All
changes made pursuant to this section
must be reflected promptly in on-site
documents. This approach is the one
now applicable to fuel cycle facilities
licensed under 10 CFR part 70.

Section 40.86(a). This provision
would require the licensee to establish
a configuration management system
documented in written procedures to
track operational changes made by the
licensee. The system would have to
assure that prior to implementing any
change, its technical basis, impact on
safety and other specified factors are
evaluated.

Section 40.86(b). This provision
would require the licensee, before
implementing any change, to determine
whether the change requires NRC pre-
approval through the license
amendment process.

Section 40.86(c). This provision
would specify five types of changes that
could not be implemented without prior
NRC approval. Generally, such changes
could have a significant impact on
health and safety.

Section 40.86(d). For changes that are
found not to require NRC pre-approval,
the licensee would be required to
submit to the NRC annually, within 30
days after the end of the calendar year,
a brief summary of all such changes. For
changes that affect the ISA summary,
the licensee would be required to
submit to the NRC annually, within 30
days after the end of the calendar year,
revised ISA summary pages. These
yearly updates would allow the NRC
staff to maintain relatively current
facility and safety information on the
docket and to ensure that the ISA

summary reflects the current
configuration of the facility, thus
facilitating the license renewal process
(as discussed further in this document).
Section 40.86(e). Licensees who make
changes under the provisions of this
section would be required to promptly
up-date all affected on-site documents.
Section 40.86(f). Records
documenting facility changes would be
maintained until termination of the
license. Such records would include a
written evaluation providing the bases
for the determination that the changes
do not require prior NRC pre-approval.

Section 40.87 Renewal of Licenses

This new section would specify that
license renewal applications may
incorporate by reference information
contained in previous applications,
statements, or reports filed with the
NRC, provided that these references are
clear and specific. In the past, the
license renewal process was
burdensome to the NRC and the
licensee, because all changes made to
the facility since the last license renewal
would be reviewed at one time.
However, maintaining a “living license,”
as required by proposed §40.86, is
expected to make the review of license
renewal applications less burdensome
since previously approved information
could be incorporated with minimal re-
evaluation.

Section 40.88 Additional Reporting
Requirements

This new section is based in part on
existing Appendix A to 10 CFR part 70
and would establish event reporting
requirements for licensees required to
conduct ISAs. These requirements
would become applicable after the ISA
summary had been submitted. The
required reports would have to be made
by a knowledgeable licensee
representative in a manner ensuring
timely reporting of events, and licensees
would have to provide reasonable
assurance that a reliable communication
link with the NRC Operations Center is
maintained.

The reporting of events supports the
NRC’s need to be aware of conditions
that could result in an imminent danger
to the worker or to public health and
safety or to the environment. In
particular, the NRC needs to be aware of
licensee efforts to address potential
emergencies. Further, once safe
conditions have been restored after an
event, the NRC has an interest in
disseminating information on the event
to the nuclear industry and other
interested parties, to reduce the
likelihood that the event will occur in
the future. Also, in the event of an
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accident, the NRC must be able to
respond accurately to requests for
information by the public and the
media. Event reporting helps the NRC
evaluate the performance of individual
licensees and the industry as a whole in
order to fulfill its statutory mandate to
protect the health and safety of the
worker and the public.

Section 40.88(a). This provision
would require licensees to report
specified events to the NRC Operations
Center within 1 hour of their discovery.
These events would be: (1) An acute
intake by an individual of 30 mg or
greater of uranium in a soluble form; (2)
An acute chemical exposure to an
individual from licensed material or
hazardous chemicals produced from
licensed material that are high-
consequence events under the
performance requirements; and (3) An
event or condition in which no IROFS
remain available and reliable to perform
their function. One-hour reports must be
supplemented with additional
information as it becomes available, and
must be followed up by a written report
to the NRC within 60 days.

Section 40.88(b). This provision
would require licensees to report
specified events to the NRC Operations
Center within 24 hours of their
discovery. These events are ones which
result in: (1) The facility being in a state
that was not analyzed, was improperly
analyzed, or is different from that
analyzed in the ISA, and which causes
a failure to meet the performance
requirements; (2) the loss or degradation
of one or more IROFS that causes a
failure to meet the performance
requirements; and (3) an acute chemical
exposure to an individual from licensed
material or hazardous chemicals
produced from licensed materials that is
an intermediate consequence event
under the performance requirements.
Additional events that must be reported
within 24 hours of their discovery are
fires that have affected or may have
affected one or more IROFS. Twenty-
four hour reports must be supplemented
with additional information as it
becomes available, and must be
followed up by a written report to the
NRC within 60 days.

Section 40.88(c). This provision
would pertain to situations involving a
planned news release (or notification to
another government agency) by the
licensee, which relates to the health and
safety of the public or onsite personnel.
At the same time that the news release
(or notification) is given, the licensee
would have to also report the situation
to the NRC Operations Center.

Section 40.88(d). This provision
specifies information licensees would

be required to include in their reports
called in to the NRC Operations Center,
such as: The caller’s name; the date,
time, and exact location of the event
being reported; a description of the
event; actions taken in response to the
event; and whether the event is ongoing
or has been terminated. The provision
would further require that follow-up
information be provided to the NRC
Operations Center until all information
required to be reported is complete.

Section 40.88(e). This provision
would pertain to the written reports
submitted under § 40.88(a) and (b). In
addition to including the information
required by §40.88(d)(1), written reports
would include: A discussion of the
probable cause of the event, specific
information regarding any equipment
that failed or malfunctioned, any
corrective actions taken to prevent
future similar events, the results of any
evaluations or assessments of the event,
and a discussion of whether the event
was previously identified and evaluated
in the ISA.

Section 40.89 Backfitting

This new section would establish
backfit requirements similar to those in
§70.76. These requirements would
apply to the subset of 10 CFR part 40
licensees authorized to possess
significant quantities (2000 kilograms or
more) of UF6. The backfit provision is
being added in accordance with the
Commission SRM dated November 30,
2010.

Section 40.89(a). This provision
would make the backfit requirements
applicable to licensees authorized to
possess 2000 kilograms (4400 1b) or
more of UF6, and its terms would
become effective once such a licensee’s
ISA summary has been approved by the
NRC. The proposed backfit
requirements would not be applicable to
10 CFR part 40 licensees who are not
authorized to possess 2000 kilograms or
more of UF6.

Section 40.89(b). This provision
would define backfitting as the
modification of, or addition to:

(1) Systems, structures, or components
of a facility of a licensee subject to ISA
requirements; or (2) the procedures or
organization required to operate such a
facility; any of which may result from a
new or amended provision in the
Commission rules or the imposition of
a regulatory staff position interpreting
the Commission rules that is either new
or different from a previous NRC staff
position. This proposed definition is
substantially similar as the one in
existing § 70.76(a)(1).

Section 40.89(c). This provision
contains identical backfit analysis

requirements as in the existing
§70.76(a)(2) through (a)(7). Exceptions
to requiring a backfit analysis would be
listed in this provision and include:

(1) Modifications necessary to bring a
facility into compliance with subpart H,
a license, the rules or orders of the
Commission, or into conformance with
written commitments by the licensee;
(2) regulatory action necessary to ensure
adequate protection to the health and
safety of the public and is in accord
with the common defense and security;
or (3) the regulatory action involves
defining or redefining what level of
protection to the public health and
safety or common defense and security
should be regarded as adequate.

Other provisions in proposed
§40.89(c): (1) Would require the
Commission to require backfitting of a
facility if it is necessary to ensure
adequate protection to the health and
safety of the public; (2) would require
the Commission to include a statement
of the objectives and reasons for
modifications when invoking the
exception under §40.89(a)(3); and
(3) would allow, in most cases, for the
licensee to choose its own way to
achieve compliance with a license or
the rules or orders of the Commission,
or with written license commitments
provided that the objective of
compliance or adequate protection is
met.

Section 40.89(d). This provision
would require the Commission, in the
determinations required by Paragraph
(a)(2) of this section, to consider how
the backfit would be scheduled in light
of other ongoing regulatory activities at
the facility, and follows the existing
requirements in § 70.76(b).
Additionally, this provision would
require the Commission to consider
specific information relevant to the
backfit. These factors include: (1) The
potential change in the risk to the public
from the accidental release of
radioactive material and hazardous
chemicals produced from such material,
and (2) the potential impact on facility
employees from exposure to radioactive
material and to hazardous chemicals
produced from such material.

Section 40.89(e). This provision
would prohibit withholding a license
during the backfit analyses and is the
same as existing § 70.76(c).

Section 40.89(f). This provision is the
same as existing § 70.76(d) and would
designate the Executive Director for
Operations as the party responsible for
its implementation. Additionally, it
would require that all backfit analyses
be approved by the Executive Director
for Operations or his or her designee.
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Section 40.102 Criminal Penalties

Existing § 40.82 would be re-
designated as § 40.102. Additionally,
Paragraph (b) of this section would be
amended to add the applicable sections
in the new subpart H and to reflect the
administrative renumbering of 10 CFR
part 40.

Section 150.15 Persons Not Exempt

A new Paragraph (a)(10) would be
added to support the NRC’s
determination that licensees who
possess or plan to possess 2000 kg or
more of UF6 would be exclusively
under the NRC’s jurisdiction. Since the
events of September 11, 2001, major
nuclear facilities with hazardous
radioactive or chemical materials have
received increased security oversight to
address the potential heightened threat
of sabotage and terrorist attacks. The
complex procedural operations at these
facilities involve hazardous chemicals
as well as nuclear material, making it
difficult to separate the additional
common defense and security
requirements from the program
requirements designed to protect public
health and safety. The NRC is the only
regulatory agency, under the AEA, that
is authorized to implement such a
unified program.

V. Criminal Penalties

For the purpose of Section 223 of the
AEA, the Commission is proposing to
amend 10 CFR part 40 under one or
more of Sections 161b, 161i, or 1610 of
the AEA. Willful violations of the rule
would be subject to criminal
enforcement.

VI. Agreement State Compatibility

This proposed rule applies only to
NRC licensees and therefore contains no
components that have Agreement State
compatibility.

VII. Plain Language

The Presidential Memorandum “Plain
Language in Government Writing”
published June 10, 1998 (63 FR 31883),
directed that the Government’s
documents be in clear and accessible
language. The NRC requests comments
on this proposed rule specifically with
respect to the clarity and effectiveness
of the language used. Comments should
be sent to the address listed under the
ADDRESSES section of this document.

VIII. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies, unless the

use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this proposed rule, the
NRC would add performance
requirements to fuel cycle facilities
regulated by 10 CFR part 40 similar to
the performance requirements for fuel
cycle facilities regulated by 10 CFR part
70. The NRC is not aware of any
voluntary consensus standards that
address the proposed subject matter of
this proposed rule. The NRC will
consider using a voluntary consensus
standard if an appropriate standard is
identified. If a voluntary consensus
standard is identified for consideration,
the submittal should explain why the
standard should be used.

IX. Environmental Impact: Categorical
Exclusion

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51, not to prepare an
environmental impact statement for this
proposed rule, because the Commission
has concluded on the basis of an
environmental assessment that this
proposed rule, if adopted, would not be
a major Federal action significantly
affecting the quality of the human
environment.

Licensees are required to protect
against the occurrence of or to mitigate
the consequences of accidents that
could adversely affect workers, the
public, or the environment.
Implementation of the proposed
amendments, including the requirement
to protect against events that could
damage the environment, is expected to
result in a significant improvement in
licensees’, NRC’s, other governmental
agencies’, and the public’s
understanding of the risks at these
facilities and licensees’ ability to ensure
that those risks are appropriately
controlled. For existing licensees, any
deficiencies identified in the ISA would
need to be promptly addressed. For new
licensees, operations will not begin
unless licensees demonstrate an
adequate level of protection against
potential accidents identified in the
ISA. As a result, the safety and
environmental impact of the new
amendments is positive. There would be
less potential adverse impact on the
environment from licensed operations
carried out under the final rule than if
those operations were carried out under
the existing 10 CFR part 40 regulation.

The determination of this
environmental assessment is that there
will be no significant impact to the
public from this action. However, the
general public should note that the NRC

welcomes public participation.
Comments on any aspect of the
Environmental Assessment may be
submitted to the NRC by the following
methods: (1) Mail comments to
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, ATTN: Rulemakings and
Adjudications Staff; (2) e-mail
comments to
Rulemaking.Comments@nrc.gov; (3)
hand deliver comments to 11555
Rockville Pike, Rockville, MD 20852,
between 7:30 a.m. and 4:15 p.m. Federal
workdays (telephone 301-415—-1677); or
(4) fax comments to Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

The NRC has sent a copy of the
Environmental Assessment and this
proposed rule to every State Liaison
Officer and requested their comments
on the Environmental Assessment. The
Environmental Assessment may be
examined at the NRC’s PDR, O-1F21,
11555 Rockville Pike, Rockville, MD
20852. The environmental assessment is
available electronically under ADAMS
Accession Number ML102380248.

X. Paperwork Reduction Act Statement

This proposed rule contains new or
amended information collection
requirements that are subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq). This rule has been
submitted to the Office of Management
and Budget (OMB) for approval of the
information collection requirements.

Type of submission, new or revision:
Revision.

The title of the information collection:
10 CFR part 40—Integrated Safety
Analysis, Proposed Rule.

The form number if applicable: N/A.

How often the collection is required:
One hour, 24 hours, 60 days and
annually.

Who will be required or asked to
report: Licensees Authorized to Possess
2000 Kilograms (4400 1b) or More of
Uranium Hexafluoride.

An estimate of the number of annual
responses: 7.4.

The estimated number of annual
respondents: 1.

An estimate of the total number of
hours needed annually to complete the
requirement or request: 295.

Abstract: The NRC is proposing to
amend its regulations to amend 10 CFR
part 40 to require current licensees and
future applicants who are authorized to
possess 2000 kilograms or more of
uranium hexafluoride to perform an
ISA. The proposed amendments would
require licensees to submit several one-
time reports including a plan of action
and an ISA summary. Annual reporting
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requirements would be reduced by this
proposed rulemaking by allowing the
licensees to amend aspects of their
licenses through the ISA process
without a formal amendment request to
the NRC. Record keeping burden would
be increased by the requirement to
perform an ISA and document changes
to it as well as records of training and
other necessary actions. Event reporting
under this proposed rule would require
licensees to report at 1 hour, 24 hours,
and 60 day intervals. The information
included in the applications, reports
and records required by the proposed
rule would be mandatory and would be
reviewed by the NRC staff to assess the
adequacy of the applicant’s or licensee’s
physical plant, equipment, organization,
training, experience, procedures and
plans for protection of public health and
safety.

The NRC is seeking public comment
on the potential impact of the
information collections contained in
this proposed rule and on the following
issues:

1. Is the proposed information
collection necessary for the proper
performance of the functions of the
NRGC, including whether the information
will have practical utility?

2. Is the estimate of burden accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques?

The public may examine and have
copied, for a fee, publicly available
documents, including the draft
supporting statement, at the NRC’s PDR,
One White Flint North, 11555 Rockville
Pike, Room O-1 F21, Rockville,
Maryland 20852. The OMB clearance
package and rule are available at the
NRC’s Web site, http://www.nrc.gov/
public-involve/doc-comment/omb/
index.html, for 60 days after the
signature date of this notice.

Send comments on any aspect of
these proposed regulations related to
information collections, including
suggestions for reducing the burden and
on the issues previously discussed in
this section, by June 16, 2011 to the
Records and FOIA/Privacy Services
Branch (T-5 F53), U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, or by Internet
electronic mail to
Infocollects.Resources@NRC.gov and to
the Desk Officer, Office of Information
and Regulatory Affairs, NEOB-10202
3150-0020, Office of Management and
Budget, Washington, DC 20503.
Comments on the proposed information

collections may also be submitted via
the Federal rulemaking Web site,
http://www.regulations.gov, Docket ID
NRC-2009-0079. Comments received
after this date will be considered if it is
practical to do so, but assurance of
consideration cannot be given to
comments received after this date.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

XI. Regulatory Analysis

The Commission has prepared a draft
regulatory analysis on this proposed
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission.

The Commission requests public
comment on the draft regulatory
analysis. Comments on the draft
regulatory analysis may be submitted to
the NRC by the following methods: (1)
Mail comments to Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff;
(2) e-mail comments to
Rulemaking.Comments@nrc.gov; (3)
hand deliver comments to 11555
Rockville Pike, Rockville, MD 20852,
between 7:30 a.m. and 4:15 p.m. Federal
workdays (telephone 301-415-1677); or
(4) fax comments to Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

The analysis is available for
inspection in the NRC’s PDR, One White
Flint North, 11555 Rockville Pike, Room
0O-1 F21, Rockville, Maryland 20852.
The draft regulatory analysis is available
electronically under ADAMS Accession
Number ML102380248.

XII. Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
The majority of companies that own
these plants do not fall within the scope
of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the size standards established by the
NRC (10 CFR 2.810).

XIII. Backfit Analysis

The backfit rule (which is found in
the regulations at §§50.109, 70.76,
72.62, 76.76, and in 10 CFR part 52)
does not apply to this proposed rule.

Title 10 of the CFR part 40 does not
contain a backfit requirement.
Therefore, a backfit analysis is not
required.

List of Subjects
10 CFR Part 40

Criminal penalties, Government
contracts, Hazardous materials
transportation, Nuclear materials,
Reporting and recordkeeping
requirements, Source material,
Uranium.

10 CFR Part 150

Criminal penalties, Hazardous
materials transportation,
Intergovernmental relations, Nuclear
materials, Reporting and recordkeeping
requirements, Security measures,
Source material, Special nuclear
material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553; the NRC
is proposing to adopt the following
amendments to 10 CFR parts 40 and
150.

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

1. The authority citation for part 40
continues to read as follows:

Authority: Secs. 62, 63, 64, 65, 81, 161,
182, 183, 186, 68 Stat. 932, 933, 935, 948,
953, 954, 955, as amended, secs. 11e(2), 83,
84, Pub. L. 95-604, 92 Stat. 3033, as
amended, 3039, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2014(e)(2), 2092, 2093,
2094, 2095, 2111, 2113, 2114, 2201, 2232,
2233, 2236, 2282); sec. 274, Pub. L. 86—373,
73 Stat. 688 (42 U.S.C. 2021); secs. 201, as
amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846); sec. 275, 92 Stat. 3021, as amended by
Pub. L. 97-415, 96 Stat. 2067 (42 U.S.C.
2022); sec. 193, 104 Stat. 2835, as amended
by Pub. L. 104-134, 110 Stat. 1321, 1321-349
(42 U.S.C. 2243); sec. 1704, 112 Stat. 2750 (44
U.S.C. 3504 note); Energy Policy Act of 2005,
Pub. L. 109-59, 119 Stat. 594 (2005).

Section 40.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123 (42
U.S.C. 5851). Section 40.31(g) also issued
under sec. 122, 68 Stat. 939 (42 U.S.C. 2152).
Section 40.46 also issued under sec. 184, 68
Stat. 954, as amended (42 U.S.C. 2234).
Section 40.71 also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

Subpart A—General Provisions

2. The undesignated subject heading
that precedes § 40.1 is designated as
“Subpart A—General Provisions”.

3. A new §40.3a is added to read as
follows:


http://www.nrc.gov/public-involve/doc-comment/omb/index.html
http://www.nrc.gov/public-involve/doc-comment/omb/index.html
http://www.nrc.gov/public-involve/doc-comment/omb/index.html
mailto:Infocollects.Resources@NRC.gov
mailto:Rulemaking.Comments@nrc.gov
http://www.regulations.gov

28352

Federal Register/Vol. 76, No. 95/Tuesday, May 17, 2011/Proposed Rules

§40.3a Denial of licensing by Agreement
States.

After [insert effective date of final
rule], Agreement States may not issue
new licenses covering the possession of
2000 kilograms (4400 1b) or more of
uranium hexafluoride.

4. In §40.4, the definitions Acute,
Available and reliable to perform their
function when needed, Configuration
management, Defense-in-depth
practices, Hazardous chemicals
produced from licensed material,
Integrated safety analysis, Integrated
safety analysis summary, Items relied
on for safety, Management measures,
Unacceptable performance deficiencies,
and Worker are added in alphabetical
order to read as follows:

§40.4 Definitions.

* * * * *

Acute, as used in this part, means a
single radiation dose or chemical
exposure event or multiple radiation
dose or chemical exposure events
occurring within a short time (24 hours

or less).
* * * * *

Available and reliable to perform
their function when needed, as used in
subpart H of this part, means that, based
on the analyzed, credible conditions in
the integrated safety analysis, items
relied on for safety will perform their
intended safety function when needed,
and management measures will be
implemented that ensure compliance
with the performance requirements of
§40.81, considering factors such as
necessary maintenance, operating
limits, common-cause failures, and the
likelihood and consequences of failure
or degradation of the items and

measures.
* * * * *

Configuration management means a
management measure that provides
oversight and control of design
information, safety information, and
records of modifications (both
temporary and permanent) that might
impact the ability of items relied on for
safety to perform their functions when

needed.
* * * * *

Defense-in-depth practices means a
design philosophy, applied from the
outset and through completion of the
design, that is based on providing
successive levels of protection such that
health and safety will not be wholly
dependent upon any single element of
the design, construction, maintenance,
or operation of the facility. The net
effect of incorporating defense-in-depth
practices is a conservatively designed
facility and system that will exhibit

greater tolerance to failures and external
challenges. The risk insights obtained
through performance of the integrated
safety analysis can then be used to
supplement the final design by focusing
attention on the prevention and
mitigation of the higher-risk potential

accidents.
* * * * *

Hazardous chemicals produced from
licensed materials means substances
having licensed material as precursor
compound(s) or substances that
physically or chemically interact with
licensed materials; and that are toxic,
explosive, flammable, corrosive, or
reactive to the extent that they can
endanger life or health if not adequately
controlled. These include substances
commingled with licensed material, and
include substances such as hydrogen
fluoride that is produced by the reaction
of uranium hexafluoride and water, but
do not include substances prior to
process addition to licensed material or
after process separation from licensed
material.

Integrated safety analysis means a
systematic analysis to identify facility
and external hazards and their potential
for initiating accident sequences, the
potential accident sequences, their
likelihood and consequences, and the
items relied on for safety. As used here,
integrated means joint consideration of,
and protection from, all relevant
hazards, including radiological, fire, and
chemical. The NRC’s ISA requirement is
limited to consideration of the effects of
all relevant hazards on radiological
safety or chemical hazards directly
associated with NRC licensed
radioactive material. An integrated
safety analysis can be performed process
by process, but all processes must be
integrated, and process interactions
considered.

Integrated safety analysis summary
means a document or documents
submitted with the license application,
license amendment application, license
renewal application, or pursuant to
§40.82(c)(3)(ii) that provides a synopsis
of the results of the integrated safety
analysis and contains the information
specified in §40.84(b). The integrated
safety analysis summary can be
submitted as one document for the
entire facility, or as multiple documents
that cover all relevant portions and
processes of the facility.

Items relied on for safety mean
structures, systems, equipment,
components, and activities of personnel
that are relied on to prevent potential
accidents at a facility that could exceed
the performance requirements in §40.81
or to mitigate their potential

consequences. This does not limit the
licensee from identifying additional
structures, systems, equipment,
components, or activities of personnel
(i.e., beyond those in the minimum set
necessary for compliance with the
performance requirements) as items

relied on for safety.
* * * * *

Management measures mean the
functions performed by the licensee,
generally on a continuing basis, that are
applied to items relied on for safety, to
ensure the items are available and
reliable to perform their functions when
needed. Management measures include
configuration management,
maintenance, training and
qualifications, procedures, audits and
assessments, incident investigations,
records management, and other quality

assurance elements.
* * * * *

Unacceptable performance
deficiencies mean deficiencies in the
items relied on for safety or the
management measures that need to be
corrected to ensure an adequate level of
protection as defined in § 40.81(b) or (c).
* * * * *

Worker, when used in subpart H of
this part, means an individual who
receives an occupational dose as
defined in § 20.1003 of this chapter.

5.In §40.8, paragraph (b) is revised to
read as follows:

§40.8 Information collection
requirements: OMB approval.
* * * * *

(b) The approved information
collection requirements contained in
this part appear in §§40.9, 40.23, 40.25,
40.26, 40.27, 40.31, 40.35, 40.36, 40.41,
40.42, 40.43, 40.44, 40.51, 40.60, 40.61,
40.64, 40.65, 40.66, 40.67, 40.80, 40.81,
40.82, 40.83, 40.84, 40.86, 40.87, 40.88,
40.89, and appendix A to this part.

* * * * *

Subpart B—General Licenses

6. The undesignated subject heading
that precedes § 40.20 is designated as
“Subpart B—General Licenses”.

7.1In §40.26, paragraph (c)(1) is
revised to read as follows:

§40.26 General license for possession
and storage of byproduct material as
defined in this part.

* * * * *

(C) * % %

(1) The provisions of parts 19, 20, and
21 of this chapter, and §§40.1, 40.2a,
40.3,40.4, 40.5, 40.6, 40.41, 40.46,
40.60, 40.61, 40.62, 40.63, 40.65, 40.71,
and 40.101; and

* * * * *
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Subpart C—License Applications

8. The undesignated subject heading
that precedes §40.31 is designated as
“Subpart C—License Applications”.

Subpart D—Licenses

9. The undesignated subject heading
that precedes §40.41 is designated as
“Subpart D—Licenses”.

Subpart E—Transfer of Source Material

10. The undesignated subject heading
that precedes §40.51 is designated as
“Subpart E—Transfer of Source
Material”.

Subpart F—Records, Reports, and
Inspections

11. The undesignated subject heading
that precedes §40.60 is designated as
“Subpart F—Records, Reports, and
Inspections”.

Subpart G—Modification and
Revocation of Licenses

12. The undesignated subject heading
that precedes §40.71 is designated as
“Subpart G—Modification and
Revocation of Licenses”.

Subpart I—Enforcement

§40.81 and 40.82 [Redesignated as
§§40.101 and 40.102].

13. Sections 40.81 and 40.82 are
redesignated as §§40.101 and 40.102,
respectively.

14. The undesignated subject heading
that precedes the newly designated
§40.101 is designated as “Subpart I—
Enforcement”.

15. In the newly redesignated
§40.102, paragraph (b) is revised to read
as follows:

§40.102 Criminal penalties.

* * * * *

(b) The regulations in part 40 that are
not issued under sections 161b, 161i, or
1610 for the purposes of section 223 are
as follows: §§40.1, 40.2, 40.2a, 40.4,
40.5, 40.6, 40.8, 40.11, 40.12, 40.13,
40.14, 40.20, 40.21, 40.31, 40.32, 40.34,
40.43, 40.44, 40.45, 40.71, 40.85, 40.87,
40.101, and 40.102.

16. A new subpart H is added after
§40.71 to read as follows:

Subpart H—Additional Requirements for
Certain Licensees Authorized to Possess
2000 Kilograms (4400 Ib) or More of
Uranium Hexafluoride

Sec.

40.80 Applicability.

40.81 Performance requirements.

40.82 Safety program and integrated safety
analysis.

40.83 Requirements for new facilities or
new processes at existing facilities.

40.84 Additional content of applications.

40.85 Additional requirements for approval
of license application.

40.86 Facility changes and change process.

40.87 Renewal of licenses.

40.88 Additional reporting requirements.

40.89 Backfitting.

Subpart H—Additional Requirements
for Certain Licensees Authorized to
Possess 2000 Kilograms (4400 Ib) or
More of Uranium Hexafluoride

§40.80 Applicability.

The regulations in this subpart apply,
in addition to other applicable
Commission regulations, to each
applicant or licensee that is or plans to
be authorized to possess 2000 kilograms
(4400 1b) or more of uranium
hexafluoride. The regulations in this
subpart do not apply to licensees that
are undergoing decommissioning under
the provisions of § 40.42 on [Insert the
effective date of this regulation].

§40.81 Performance requirements.

(a) Each applicant or licensee must
evaluate, in the integrated safety
analysis performed in accordance with
§40.82, its compliance with the
performance requirements in paragraphs
(b), (c), and (d) of this section.

(b) The risk of each credible high-
consequence event must be limited.
Engineered controls, administrative
controls, or both, subject to
§40.83(b)(1), must be applied to the
extent needed to reduce the likelihood
of occurrence of the event so that, upon
implementation of such controls, the
event is highly unlikely or its
consequences are less severe than those
in paragraphs (b)(1) through (b)(4) of
this section. High consequence events
are those internally or externally
initiated events that result in:

(1) An acute worker dose of 1 Sv (100
rem) or greater total effective dose
equivalent;

(2) An acute dose of 0.25 Sv (25 rem)
or greater total effective dose equivalent
to any individual located outside the
controlled area as specified in paragraph
(e) of this section;

(3) An intake of 30 mg or greater of
uranium in soluble form by any
individual located outside the
controlled area as specified in paragraph
(e) of this section; or

(4) An acute chemical exposure to an
individual from licensed material or
hazardous chemicals produced from
licensed material that:

(i) Could endanger the life of a
worker; or

(ii) Could lead to irreversible or other
serious, long-lasting health effects to
any individual located outside the
controlled area as specified in paragraph

(e) of this section. If an applicant or
licensee possesses or plans to possess
quantities of material capable of such
chemical exposures, then the applicant
or licensee must propose appropriate
quantitative standards for these health
effects, as part of the information
submitted under § 40.84.

(c) The risk of each credible
intermediate-consequence event must
be limited. Engineered controls,
administrative controls, or both must be
applied to the extent needed so that,
upon implementation of such controls,
the event is unlikely or its consequences
are less than those in paragraphs (c)(1)
through (c)(4) of this section.
Intermediate consequence events are
those internally or externally initiated
events that are not high consequence
events that result in:

(1) An acute worker dose of 0.25 Sv
(25 rem) or greater total effective dose
equivalent;

(2) An acute dose of 0.05 Sv (5 rem)
or greater total effective dose equivalent
to any individual located outside the
controlled area as specified in paragraph
(e) of this section;

(3) A 24-hour averaged release of
radioactive material outside the
restricted area in concentrations
exceeding 5000 times the values in
Table 2 of Appendix B to part 20 of this
chapter; or

(4) An acute chemical exposure to an
individual from licensed material or
hazardous chemicals produced from
licensed material that:

(i) Could lead to irreversible or other
serious, long-lasting health effects to a
worker; or

(ii) Could cause mild transient health
effects to any individual located outside
the controlled area as specified in
paragraph (e) of this section. If an
applicant or licensee possesses or plans
to possess quantities of material capable
of such chemical exposures, then the
applicant or licensee must propose
appropriate quantitative standards for
these health effects, as part of the
information submitted under § 40.84.

(d) Each engineered or administrative
control or control system necessary to
comply with paragraphs (b), (c), or (d)
of this section must be designated as an
item relied on for safety. The safety
program, established and maintained
under §40.82, must ensure that each
item relied on for safety will be
available and reliable to perform its
intended function when needed and in
the context of the performance
requirements of this section.

(e) Each licensee must establish a
controlled area, as defined in § 20.1003
of this chapter. In addition, the licensee
must retain the authority to exclude or
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remove personnel and property from the
area. For the purpose of complying with
the performance requirements of this
section, individuals who are not
workers, as defined in § 40.4, may be
permitted to perform ongoing activities
(e.g., at a facility not related to the
licensed activities) in the controlled
area, if the licensee:

(1) Demonstrates and documents, in
the integrated safety analysis, that the
risk for those individuals at the location
of their activities does not exceed the
performance requirements of paragraphs
(b)(2), (b)(3), (b)(4)(i1), (c)(2), and
(c)(4)(ii) of this section; or

(2) Provides training to these
individuals that satisfies the
requirements of § 19.12(a)(1) through
(a)(5) of this chapter and ensures that
they are aware of the risks associated
with accidents involving the licensed
activities as determined by the
integrated safety analysis, and
conspicuously posts and maintains
notices stating where these individuals
may examine the information contained
in §19.11(a) of this chapter. Under these
conditions, the performance
requirements for workers specified in
paragraphs (b) and (c) of this section
may be applied to these individuals.

§40.82 Safety program and integrated
safety analysis.

(a) Safety program. (1) Each licensee
or applicant must establish and
maintain a safety program that
demonstrates compliance with the
performance requirements of § 40.81.
The safety program may be graded such
that management measures applied are
graded commensurate with the
reduction of the risk attributable to that
item. Three elements of this safety
program, namely, process safety
information, integrated safety analysis,
and management measures, are
described in paragraphs (b) through (d)
of this section.

(2) Each licensee or applicant must
establish and maintain records that
demonstrate compliance with the
requirements of paragraphs (b) through
(d) of this section.

(3) Each licensee or applicant must
maintain records of failures readily
retrievable and available for NRC
inspection, documenting each discovery
that an item relied on for safety or
management measure has failed to
perform its function upon demand or
has degraded such that the performance
requirements of § 40.81 are not satisfied.
These records must identify the item
relied on for safety or management
measure that has failed and the safety
function affected, the date of discovery,
date (or estimated date) of the failure,

duration (or estimated duration) of the
time that the item was unable to
perform its function, any other affected
items relied on for safety or
management measures and their safety
function, affected processes, cause of
the failure, whether the failure was in
the context of the performance
requirements or upon demand or both,
and any corrective or compensatory
action that was taken. A failure must be
recorded at the time of discovery and
the record of that failure updated
promptly upon the conclusion of each
failure investigation of an item relied on
for safety or management measure.

(b) Process safety information. Each
licensee or applicant must maintain
process safety information to enable the
performance and maintenance of an
integrated safety analysis. This process
safety information must include
information pertaining to the hazards of
the materials used or produced in the
process, information pertaining to the
technology of the process, and
information pertaining to the equipment
in the process.

(c) Integrated safety analysis—(1)
Requirements. Each licensee or
applicant shall conduct and maintain an
integrated safety analysis that is of
appropriate detail for the complexity of
the process and identifies:

(i) Radiological hazards related to
possessing or processing licensed
material at its facility;

(ii) Chemical hazards of licensed
material and hazardous chemicals
produced from licensed material;

(iii) Facility hazards that could affect
the safety of licensed materials and thus
present an increased risk due to
licensed material or hazardous
chemicals produced from licensed
material;

(iv) Potential accident sequences
caused by process deviations or other
events internal to the facility and
credible external events, including
natural phenomena;

(v) The consequence and the
likelihood of occurrence of each
potential accident sequence as specified
in paragraph (c)(1)(iv) of this section,
and the methods used to determine the
consequences and likelihoods; and

(vi) Each item relied on for safety as
specified in § 40.81(d), the
characteristics of its preventive,
mitigative, or other safety function, and
the assumptions and conditions under
which the item is relied upon to support
compliance with the performance
requirements of § 40.81.

(2) Integrated safety analysis team
qualifications. To assure the adequacy
of the integrated safety analysis, the
analysis must be performed by a team

with expertise in engineering and
process operations. The team must
include at least one person who has
experience and knowledge specific to
each process being evaluated, and
persons who have experience in
radiation safety, fire safety, and
chemical process safety. One member of
the team must be knowledgeable in the
specific integrated safety analysis
methodology being used.

(3) Requirements for existing
licensees. Individuals holding an NRC
license on [insert effective date of final
rule] shall, with regard to existing
licensed activities:

(i) Submit for NRC approval, within
[insert date six months after the
effective date of final rule], a plan that
describes the integrated safety analysis
approach that will be used, the
processes that will be analyzed, and the
schedule for completing the analysis of
each process.

(ii) Complete an integrated safety
analysis within [insert date 18 months
after effective date of final rule], unless
an approved plan submitted under
paragraph (c)(3)(i) of this section,
authorizes an alternative schedule.

(iii) Submit for NRC approval, an
integrated safety analysis summary
within [insert date 18 months after
effective date of final rule], unless an
approved plan submitted under
paragraph (c)(3)(i) of this section,
authorizes an alternative schedule. The
integrated safety analysis summary must
include a description of the
management measures identified in this
section.

(iv) Correct all unacceptable
performance deficiencies within [insert
date 3 years after effective date of final
rule]. The Commission may approve a
request for an alternative schedule for
completing the correction of
unacceptable performance deficiencies
if the Commission determines that the
alternative is warranted by
consideration of the following:

(A) Adequate compensatory measures
have been established;

(B) Whether it is technically feasible
to complete the correction of the
unacceptable performance deficiencies
within the required time;

(C) Other site-specific factors which
the Commission may consider
appropriate on a case-by-case basis and
that are beyond the control of the
licensee.

(v) Pending the correction of
unacceptable performance deficiencies
identified during the conduct of the
integrated safety analysis, the licensee
must implement appropriate
compensatory measures to ensure
adequate protection.
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(d) Management measures. Each
applicant or licensee must establish
management measures to ensure
compliance with the performance
requirements of § 40.81. The measures
applied to a particular engineered or
administrative control or control system
may be graded commensurate with the
reduction of the risk attributable to that
control or control system. The
management measures must ensure that
engineered and administrative controls
and control systems that are identified
as items relied on for safety pursuant to
§40.81(d) are designed, implemented,
and maintained, as necessary, to ensure
they are available and reliable to
perform their function when needed, to
comply with the performance
requirements of § 40.81.

§40.83 Requirements for new facilities or
new processes at existing facilities.

(a) Baseline design criteria. Each
prospective applicant or licensee must
address the following baseline design
criteria in the design of new facilities.
Each existing licensee must address the
following baseline design criteria in the
design of new processes at existing
facilities that require a license
amendment under § 40.86. The baseline
design criteria must be applied to the
design of new facilities and new
processes, but do not require retrofits to
existing facilities or existing processes
(e.g., those housing or adjacent to the
new process); however, all facilities and
processes must comply with the
performance requirements in § 40.81.
Licensees must maintain the application
of these criteria unless the analysis
performed as specified in §40.82(c)
demonstrates that a given item is not
relied on for safety or does not require
adherence to the specified criteria.

(1) Quality standards and records.
The design must be developed and
implemented in accordance with
management measures, to provide
adequate assurance that items relied on
for safety will be available and reliable
to perform their function when needed.
Appropriate records of these items must
be maintained by or under the control
of the licensee throughout the life of the
facility.

(2) Natural phenomena hazards. The
design must provide for adequate
protection against natural phenomena
with consideration of the most severe
documented historical events for the
site.

(3) Fire protection. The design must
provide for adequate protection against
fires and explosions.

(4) Environmental and dynamic
effects. The design must provide for
adequate protection from environmental

conditions and dynamic effects
associated with normal operations,
maintenance, testing, and postulated
accidents that could lead to loss of
safety functions.

(5) Chemical protection. The design
must provide for adequate protection
against chemical risks produced from
licensed material, facility conditions
which affect the safety of licensed
material, and hazardous chemicals
produced from licensed material.

(6) Emergency capability. The design
must provide for emergency capability
to maintain control of:

(i) Licensed material and hazardous
chemicals produced from licensed
material;

(ii) Evacuation of on-site personnel;
and

(iii) Onsite emergency facilities and
services that facilitate the use of
available offsite services.

(7) Utility services. The design must
provide for continued operation of
essential utility services.

(8) Inspection, testing, and
maintenance. The design of items relied
on for safety must provide for adequate
inspection, testing, and maintenance, to
ensure their availability and reliability
to perform their function when needed.

(9) Instrumentation and controls. The
design must provide for inclusion of
instrumentation and control systems to
monitor and control the behavior of
items relied on for safety.

(b) Design and layout. Facility and
system design and facility layout must
be based on defense-in-depth practices.
The design must incorporate, to the
extent practicable:

(1) Preference for the selection of
engineered controls over administrative
controls to increase overall system
reliability; and

(2) Features that enhance safety by
reducing challenges to items relied on
for safety.

§40.84 Additional content of applications.

(a) In addition to the contents
required by §40.31, each license
application must include a description
of the applicant’s safety program
established under § 40.82.

(b) In any evaluation submitted under
§40.31(j)(1)(i), licensees and applicants
must also show that, in the event of a
release, an acute chemical exposure
from licensed material or hazardous
chemicals produced from licensed
materials would not result in
irreversible or mild transient health
effects to a member of the public offsite.
If such an evaluation is not submitted,
licensees and applicants must submit an
emergency plan pursuant to
§40.31()(3).

(c) The integrated safety analysis
summary must be submitted with the
license or renewal application (and
amendment application as necessary),
but will not be incorporated in the
license. However, changes to the
integrated safety analysis summary are
subject to the §40.86 requirements. The
integrated safety analysis summary must
contain:

(1) A general description of the site
with emphasis on those factors that
could affect safety (i.e., meteorology,
seismology);

(2) A general description of the
facility with emphasis on those areas
that could affect safety, including an
identification of the controlled area
boundaries;

(3) A description of each process
(defined as a single reasonably simple
integrated unit operation within an
overall production line) analyzed in the
integrated safety analysis in sufficient
detail to understand the theory of
operation; and, for each process, the
hazards that were identified in the
integrated safety analysis as specified in
§40.82(c)(1)(i) through (c)(1)(iii) and a
general description of the types of
accident sequences considered for that
process;

(4) Information that demonstrates the
licensee’s compliance with the
performance requirements of § 40.81,
including a description of the
management measures and, if
applicable, the requirements of § 40.83;

(5) A description of the team,
qualifications, and the methods used to
perform the integrated safety analysis;

(6) A list briefly describing each item
relied on for safety which is identified
as specified in §40.81(d) in sufficient
detail to understand their functions in
relation to the performance
requirements of § 40.81;

(7) A description of the proposed
quantitative standards used to assess the
consequences to an individual from
acute chemical exposure to licensed
material or chemicals produced from
licensed materials which are on-site, or
expected to be on-site as described in
§§40.81(b)(4) and (c)(4);

(8) A descriptive list that identifies all
items relied on for safety that are the
sole item preventing or mitigating an
accident sequence that exceeds the
performance requirements of § 40.81;
and

(9) A description of the definitions of
unlikely, highly unlikely, and credible
as used in the evaluations in the
integrated safety analysis.
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§40.85 Additional requirements for
approval of license application.

(a) A license application from an
applicant subject to the requirements of
this subpart will be approved if the
Commission determines that the
applicant has complied with the license
requirements (subpart D) of this part
and §§40.80 through 40.85.

(b) Submittals by existing licensees in
accordance with §40.82(c)(3)(i) will be
approved if the Commission determines
that:

(1) The integrated safety analysis
approach is in accordance with the
requirements of §§40.81, 40.82(c)(1),
and 40.82(c)(2); and

(2) The schedule is in compliance
with §40.82(c)(3)(ii).

(c) Integrated safety analysis
summaries submitted by licensees will
be approved if the Commission
determines that:

(1) The requirements of § 40.84(b) are
satisfied; and

(2) The performance requirements in
§§40.81(b), (c) and (d) are satisfied,
based on the information in the
integrated safety analysis summary,
together with other information
submitted to the NRC or available to the
NRC at the licensee’s site.

§40.86 Facility changes and change
process.

(a) The licensee must establish a
configuration management system to
evaluate, implement, and track each
Change to the site, structures, processes,
systems, equipment, components,
computer programs, and activities of
personnel. This system must be
documented in written procedures and
must assure that the following are
evaluated prior to implementing any
change:

(1) The technical basis for the change;

(2) Impact of the change on safety and
health or control of licensed material;

(3) Modifications to existing operating
procedures including any necessary
training or retraining before operation;

(4) Authorization requirements for the
change;

(5) For temporary changes, the
approved duration (e.g., expiration date)
of the change; and

(6) The impacts or modifications to
the integrated safety analysis, integrated
safety analysis summary, or other safety
program information, developed in
accordance with §40.82.

(b) Any change to site, structures,
processes, systems, equipment,
components, computer programs, and
activities of personnel must be
evaluated by the licensee as specified in
paragraph (a) of this section, before the
change is implemented. The evaluation

of the change must determine, before
the change is implemented, if an
amendment to the license is required to
be submitted in accordance with
§40.44.

(c) The licensee may make changes to
the site, structures, processes, systems,
equipment, components, computer
programs, and activities of personnel,
without prior Commission approval, if
the change does not:

(1) Create new types of accident
sequences that, unless mitigated or
prevented, would exceed the
performance requirements of §40.81
and that have not previously been
described in the integrated safety
analysis summary;

(2) Use new processes, technologies,
or control systems for which the
licensee has no prior experience;

(3) Remove, without at least an
equivalent replacement of the safety
function, an item relied on for safety
that is listed in the integrated safety
analysis summary and is necessary for
compliance with the performance
requirements of § 40.81;

(4) Alter any item relied on for safety,
listed in the integrated safety analysis
summary, that is the sole item
preventing or mitigating an accident
sequence that exceeds the performance
requirements of § 40.81; or

(5) Violate the requirements of this
section, or any license condition, or
order.

(d)(1) For changes that require pre-
approval under this section, the licensee
must submit an amendment request to
the NRC in accordance with §§40.44
and 40.84.

(2) For changes that do not require
pre-approval under this section, the
licensee must submit to the NRC
annually, within 30 days after the end
of the calendar year during which the
changes occurred, a brief summary of all
changes to the records required by
§40.82(a)(2).

(3) For all changes that affect the
integrated safety analysis summary, the
licensee must submit to the NRC
annually, within 30 days after the end
of the calendar year during which the
changes occurred, revised integrated
safety analysis summary pages.

(e) If a change covered by this section
is made, the affected on-site
documentation must be updated
promptly.

(f) The licensee must maintain records
of changes to its facility carried out
under this section. These records must
include a written evaluation that
provides the bases for the determination
that the changes do not require prior
Commission approval under paragraph
(c) or (d) of this section. These records

must be maintained until termination of
the license.

§40.87 Renewal of licenses.
Applications for renewal of a license
must be filed in accordance with § 2.109
of this chapter, and §§40.43 and 40.85.

Information contained in previous
applications, statements, or reports filed
with the Commission under the license
may be incorporated by reference,
provided that these references are clear
and specific.

§40.88 Additional reporting requirements.

Licensees who are required to
conduct an integrated safety analysis
must comply with the following
reporting requirements (except for
paragraphs (a)(1), (a)(2), and (b)(4) of
this section), after they have submitted
an integrated safety analysis summary.
Licensees must comply with paragraphs
(a)(1), (a)(2), and (b)(4) of this section
after [insert effective date of final rule].
Reports must be made by a
knowledgeable licensee representative
and by any method that will ensure
compliance with the required time
period for reporting. Licensees must
provide reasonable assurance that
reliable communication with the NRC
Operations Center is available during
events that trigger these reporting
requirements.

(a) One-hour reports. In addition to
the events described in §40.60(a) that
must be reported within 4 hours of
discovery, the following events must be
reported to the NRC Operations Center
within 1 hour of discovery,
supplemented with the information
described in paragraph (d)(1) of this
section as it becomes available, followed
by a written report within 60 days:

(1) An acute intake by an individual
of 30 mg or greater of uranium in a
soluble form.

(2) An acute chemical exposure to an
individual from licensed material or
hazardous chemicals produced from
licensed material that exceeds the
quantitative standards established to
satisfy the requirements in § 40.81(b)(4).

(3) An event or condition such that no
items relied on for safety, as
documented in the integrated safety
analysis summary, remain available and
reliable, in an accident sequence
evaluated in the integrated safety
analysis, to perform their function in the
context of the performance requirements
in §§40.81(b) and (c).

(b) Twenty-four hour reports. In
addition to the events described in
§40.60(b), the following events must
also be reported to the NRC Operations
Center within 24 hours of discovery,
supplemented with the information
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described in paragraph (d)(1) of this
section as it becomes available, followed
by a written report within 60 days:

(1) Any event or condition that results
in the facility being in a state that was
not analyzed, was improperly analyzed,
or is different from that analyzed in the
integrated safety analysis, and which
results in failure to meet the
performance requirements of § 40.81.

(2) Loss or degradation of items relied
on for safety that results in failure to
meet the performance requirement of
§40.81.

(3) An acute chemical exposure to an
individual from licensed material or
hazardous chemicals produced from
licensed materials that exceeds the
quantitative standards that satisfy the
requirements of § 40.81(c)(4).

(4) Any natural phenomenon or other
external event, including fires internal
and external to the facility that has
affected or may have affected the
intended safety function or availability
or reliability of one or more items relied
on for safety.

(c) Concurrent reports. Any event or
situation, related to the health and
safety of the public or onsite personnel,
or protection of the environment, for
which a news release is planned or
notification to other government
agencies has been or will be made, must
be reported to the NRC Operations
Center concurrent to the news release or
other notification.

(d) Follow-up reports to the NRC
Operations Center. (1) To the extent that
the information is available at the time
of notification, all reports called in to
the NRC Operations Center must
include:

(i) Caller’s name, position title, and
call-back telephone number;

(ii) Date, time, and exact location of
the event;

(iii) Description of the event,
including:

(A) Radiological or chemical hazards
involved, including isotopes, quantities,
and chemical and physical form of any
material released;

(B) Actual or potential health and
safety consequences to the workers, the
public, and the environment, including
relevant chemical and radiation data for
actual personnel exposures to radiation
or radioactive materials or hazardous
chemicals produced from licensed
materials (e.g., level of radiation
exposure, concentration of chemicals,
and duration of exposure);

(C) The sequence of occurrences
leading to the event including
degradation or failure of structures,
systems, equipment, components, and
activities of personnel relied on to

prevent potential accidents or mitigate
their consequences; and

(D) Whether the remaining structures,
systems, equipment, components, and
activities of personnel relied on to
prevent potential accidents or mitigate
their consequences are available and
reliable to perform their functions;

(iv) External conditions affecting the
event;

(v) Additional actions taken by the
licensee in response to the event;

(vi) Status of the event (e.g., whether
the event is on-going or was
terminated);

(vii) Current and planned site status,
including any declared emergency class;

(viii) Notifications, related to the
event, that were made or are planned to
any local, State, or other Federal
agencies; and

(ix) Status of any press releases
related to the event that were made or
are planned.

(2) Follow-up information in the
reports called in to the NRC Operations
Center must be provided until all
information required to be reported is
complete.

(e) Written reports. Written reports
required by paragraphs (a) and (b) of
this section are subject to the following
requirements:

(1) These written reports must be sent
to the NRC’s Document Control Desk,
using an appropriate method listed in
§40.5(a), with a copy to the appropriate
NRC regional office listed in Appendix
D to part 20 of this chapter.

(2) The reports must include the
following:

(i) Complete applicable information
required by paragraph (d)(1) of this
section;

(ii) Probable cause of the event,
including all factors that contributed to
the event and the manufacturer and
model number (if applicable) of any
equipment that failed or malfunctioned;

(ii1) Corrective actions taken or
planned to prevent occurrence of
similar or identical events in the future
and the results of any evaluations or
assessments; and

(iv) Whether the event was identified
and evaluated in the integrated safety
analysis.

§40.89 Backfitting.

(a) Applicability. The requirements in
this section apply with respect to those
facilities of licensees who are
authorized to possess 2000 kilograms
(4400 1b) or more of uranium
hexafluoride, and are applicable once
such a licensee’s ISA summary has been
approved by the NRC pursuant to
§40.85.

(b) Definition of backfiting. Backfitting
is defined as the modification of, or

addition to, systems, structures, or
components of a facility of a licensee
subject to ISA requirements; or to the
procedures or organization required to
operate such a facility; any of which
may result from a new or amended
provision in the Commission rules or
the imposition of a regulatory staff
position interpreting the Commission
rules that is either new or different from
a previous NRC staff position.

(c) Backfit analysis. (1) Except as
provided in paragraph (c)(3) of this
section, the Commission shall require a
systematic and documented analysis for
backfits which it seeks to impose.

(2) Except as provided in paragraph
(c)(3) of this section, the Commission
shall require the backfitting of a facility
only when it determines, based on the
analysis described in paragraph (d) of
this section, that there is a substantial
increase in the overall protection of the
public health and safety or the common
defense and security to be derived from
the backfit and that the direct and
indirect costs of implementation for that
facility are justified in view of this
increased protection.

(3) The provisions of paragraphs (c)(1)
and (c)(2) of this section are
inapplicable and, therefore, backfit
analysis is not required and the
standards in paragraph (c)(2) of this
section do not apply where the
Commission finds and declares, with
appropriately documented evaluation
for its finding, any of the following:

(i) That a modification is necessary to
bring a facility into compliance with
subpart H of this part;

(i1) That a modification is necessary to
bring a facility into compliance with a
license or the rules or orders of the
Commission, or into conformance with
written commitments by the licensee;

(iii) That regulatory action is
necessary to ensure that the facility
either provides adequate protection to
the health and safety of the public, or is
in accord with the common defense and
security; or

(iv) That the regulatory action
involves defining or redefining what
level of protection to the public health
and safety or common defense and
security should be regarded as adequate.

(4) The Commission shall always
require the backfitting of a facility if it
determines that the regulatory action is
necessary to ensure that the facility
provides adequate protection to the
health and safety of the public and is in
accord with the common defense and
security.

(5) The documented evaluation
required by paragraph (c)(3) of this
section must include a statement of the
objectives of and reasons for the
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modification and the basis for invoking
the exception. If immediate effective
regulatory action is required, then the
documented evaluation may follow,
rather than precede, the regulatory
action.

(6) If there are two or more ways to
achieve compliance with a license or
the rules or orders of the Commission,
or with written license commitments, or
there are two or more ways to reach an
adequate level of protection, then
ordinarily the licensee is free to choose
the way that best suits its purposes.
However, should it be necessary or
appropriate for the Commission to
prescribe a specific way to comply with
its requirements or to achieve adequate
protection, then cost may be a factor in
selecting the way, provided that the
objective of compliance or adequate
protection is met.

(d) Considerations to be addressed in
backfit analysis. In reaching the
determination required by paragraph
(c)(2) of this section, the Commission
will consider how the backfit should be
scheduled in light of other ongoing
regulatory activities at the facility and,
in addition, will consider information
available concerning any of the
following factors as may be appropriate
and any other information relevant and
material to the proposed backfit:

(1) Statement of the specific objectives
that the proposed backfit is designed to
achieve;

(2) General description of the activity
that would be required by the licensee
in order to complete the backfit;

(3) Potential change in the risk to the
public from the accidental release of
radioactive material and hazardous
chemicals produced from licensed
material;

(4) Potential impact on facility
employees from radiological exposure
or exposure to hazardous chemicals
produced from licensed material;

(5) Installation and continuing costs
associated with the backfit, including
the cost of facility downtime;

(6) The potential safety impact of
changes in facility or operational
complexity, including the relationship
to proposed and existing regulatory
requirements;

(7) The estimated resource burden on
the NRC associated with the proposed
backfit and the availability of such
resources;

(8) The potential impact of differences
in facility type, design, or age on the
relevancy and practicality of the
proposed backfit; and

(9) Whether the proposed backfit is
interim or final and, if interim, the
justification for imposing the proposed
backfit on an interim basis.

(e) Prohibition on withholding license
amendment or ISA approval. No license
amendment or ISA approval will be
withheld during the pendency of backfit
analyses required by the Commission’s
rules.

(f) Authority of the EDO. The
Executive Director for Operations shall
be responsible for implementation of
this section, and all analyses required
by this section shall be approved by the
Executive Director for Operations or his
or her designee.

PART 150—EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES
AND IN OFFSHORE WATERS UNDER
SECTION 274

17. The authority citation for part 150
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 274, 73 Stat. 688 (42 U.S.C.
2201, 2021); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); sec. 1704, 112
Stat. 2750 (44 U.S.C. 3504 note); Energy
Policy Act of 2005, Pub. L. 109-58, 119 Stat.
594 (2005).

Sections 150.3, 150.15, 150.15a, 150.31,
150.32 also issued under secs. 11e(2), 81, 68
Stat. 923, 935, as amended, secs. 83, 84, 92
Stat. 3033, 3039 (42 U.S.C. 2014e(2), 2111,
2113, 2114). Section 150.14 also issued under
sec. 53, 68 Stat. 930, as amended (42 U.S.C.
2073).

Section 150.15 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161). Section 150.17a also
issued under sec. 122, 68 Stat. 939 (42 U.S.C.
2152). Section 150.30 also issued under sec.
234, 83 Stat. 444 (42 U.S.C. 2282).

18. In § 150.15, paragraph (a)(10) is
added to read as follows:

§150.15 Persons not exempt.

(a] * % %

(10) Possession of 2000 kilograms
(4400 Ib) or more of uranium

hexafluoride.
* * * * *

Dated at Rockville, Maryland, this 6th day
of May 2011.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2011-11927 Filed 5-16-11; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 349
RIN 3064-AD81

Retail Foreign Exchange Transactions

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking.

SUMMARY: The FDIC is proposing
regulations that would impose
requirements for foreign currency
futures, options on futures, and options
that an insured depository institution
supervised by the Federal Deposit
Insurance Corporation engages in with
retail customers. Pursuant to section
742(c) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act,
such transactions will be prohibited as
of July 16, 2011, in the absence of the
proposed requirements. The proposed
regulations would also impose
requirements on other foreign currency
transactions that are functionally or
economically similar to futures, options
on futures, or options. These similar
transactions include so-called “rolling
spot” transactions that an individual
enters into with a foreign currency
dealer, usually through the Internet or
other electronic platform, to transact in
foreign currency. The regulations would
not apply to traditional foreign currency
forwards or spot transactions that a
depository institution engages in with
business customers to hedge foreign
exchange risk.

DATES: Comments must be received by
June 16, 2011.

ADDRESSES: You may submit comments
by any of the following methods:

e Agency Web Site:
http:-www.fdic.gov/regulations/laws/
federal/propose.html. Follow
instructions for submitting comments
on the Agency Web Site.

e E-mail: Comments@FDIC.gov.
Include “Retail Foreign Exchange
Transactions” in the subject line of the
message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

e Hand Delivery/Courier: Guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.
(EDT).

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Public Inspection: All comments
received will be posted without change
to http://www.fdic.gov/regulations/laws/
federal including any personal
information provided. Paper copies of
public comments may be ordered from
the Public Information Center by
telephone at (877) 275-3342 or (703)
562-2200.

FOR FURTHER INFORMATION CONTACT:
Nancy W. Hunt, Associate Director,
(202) 898-6643, Bobby R. Bean, Chief,


http:www.fdic.gov/regulations/laws/federal/propose.html
http:www.fdic.gov/regulations/laws/federal/propose.html
http://www.fdic.gov/regulations/laws/federal
http://www.fdic.gov/regulations/laws/federal
http://www.regulations.gov
http://www.regulations.gov
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Policy Section, (202) 898—6705, John
Feid, Senior Capital Markets Specialist,
(202) 898—8649, Division of Risk
Management Supervision, David N.
Wall, Assistant General Counsel, (703)
562-2440, Thomas Hearn, Counsel,
(202) 898-6967, Diane Nguyen, Counsel,
(703) 562-6102, Legal Division, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.
SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2010, President Obama
signed into law the Dodd-Frank Wall
Street Reform and Consumer Protection
Act of 2010 (Dodd-Frank Act).? As
amended by the Dodd-Frank Act,? the
Commodity Exchange Act (CEA)
provides that a United States financial
institution 3 for which there is a Federal
regulatory agency 4 shall not enter into,
or offer to enter into, a transaction
described in section 2(c)(2)(B)@{)(I) of the
CEA with a retail customer ® except
pursuant to a rule or regulation of a
Federal regulatory agency allowing the
transaction under such terms and
conditions as the Federal regulatory
agency shall prescribe © (a “retail forex
rule”). Section 2(c)(2)(B)(i)(I) includes
“an agreement, contract, or transaction
in foreign currency that * * *isa
contract of sale of a commodity for
future delivery (or an option on such a
contract) or an option (other than an
option executed or traded on a national

1Public Law 111-203, 124 Stat. 1376.

2Dodd-Frank Act § 742(c)(2) (to be codified at 7
U.S.C. 2(c)(2)(E)). In this preamble, citations to the
retail forex statutory provisions will be to the
section where the provisions will be codified in the
CEA.

3The CEA defines “financial institution” as
including “a depository institution (as defined in
section 3 of the Federal Deposit Insurance Act (12
U.S.C. 1813)).” 7 U.S.C. 1a(21)(E).

4 Section 2(c)(2)(E)(i)(III) of the CEA, as amended
by §742(c), defines a “Federal regulatory agency” to
mean the CFTC, the Securities and Exchange
Commission, an appropriate Federal banking
agency, the National Credit Union Association, and
the Farm Credit Administration. Section 1a(2) of the
CEA defines an “appropriate Federal banking
agency” by incorporation of § 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813(q)).

When the proposed rule is published in the
Federal Register, the FDIC is the appropriate
Federal banking agency for any State nonmember
insured bank and any foreign bank having an
insured branch. 12 U.S.C. 1813(q)(3). When the
powers of the Office of Thrift Supervision are
transferred to the Office of Comptroller of the
Currency, the FDIC and the Board of Governors of
the Federal Reserve System, the FDIC will be the
appropriate Federal banking agency for any State
nonmember insured bank, any foreign bank having
an insured branch and any State savings
association. See Dodd-Frank Act § 312(c) (amending
12 U.S.C. 1813(q) to redefine “appropriate Federal
banking agency”).

5 A retail customer is a person who is not an
“eligible contract participant” under the CEA.

67 U.S.C. 2(c)(2)(E)(i)(D.

securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934 (15 U.S.C.
78f(a)).” 7 A Federal regulatory agency’s
retail forex rule must treat all such
futures and options and all agreements,
contracts, or transactions that are
functionally or economically similar to
such futures and options, similarly.8

This Dodd-Frank Act amendment to
the CEA takes effect 360 days from the
enactment of the Act.? After that date an
institution for which the FDIC is the
“appropriate Federal banking agency”
pursuant to § 3(q) of the Federal Deposit
Insurance Act, 12 U.S.C. 1813(q) (FDIC-
supervised IDI) may not engage in off-
exchange foreign currency futures and
options with a customer who does not
qualify as an eligible contract
participant (ECP) under the CEA (ECP)
except pursuant to a retail forex rule
issued by the FDIC.10 The restrictions in
the Proposed Rule do not apply to (1)
transactions with a customer who
qualifies as an ECP, or (2) transactions
that are spot contracts or forward
contracts irrespective of whether the
customer is or is not an ECP. The retail
forex rule does, however, apply to
“rolling spot” transactions in foreign
currency. The discussion of the
definition of “retail forex transaction”
below elaborates on the distinctions
between rolling spot transactions and
spot and forward contracts.

Any retail forex rule must prescribe
appropriate requirements with respect
to disclosure, recordkeeping, capital and
margin, reporting, business conduct,
and documentation requirements, and
may include such other standards or
requirements as the Federal regulatory
agency determines to be necessary.1?

On September 10, 2010, the
Commodity Futures Trading
Commission (CFTC) adopted a retail
forex rule for persons subject to its
jurisdiction.12 After studying and
considering the CFTC’s retail forex rule,
and being mindful of the desirability of
issuing comparable rules, the FDIC is
proposing to adopt a substantially
similar rule for FDIC-supervised IDIs
wishing to engage in retail forex

77 U.S.C. 2(c)(2)B@E)(II).

87 U.S.C. 2(c)(2)(E)(ii) D).

9 See Dodd-Frank Act 754.

10Under 12 U.S.C. 1813(q), the FDIC is the
“appropriate Federal banking agency” for a foreign
bank having an insured branch.

117 U.S.C. 2(c)(2)(E)(iii) (D).

12 Regulation of Off-Exchange Retail Foreign
Exchange Transactions and Intermediaries, 75 FR
55409 (Sept. 10, 2010) (Final CFTC Retail Forex
Rule). The CFTC proposed these rules prior to the
enactment of the Dodd-Frank Act. Regulation of
Off-Exchange Retail Foreign Exchange Transactions
and Intermediaries, 75 FR 3281 (Jan. 20, 2010)
(Proposed CFTC Retail Forex Rule).

transactions. The Dodd-Frank Act does
not require that retail forex rules be
issued jointly, or on a coordinated basis,
with any other Federal regulatory
agency. While each Federal banking
agency is issuing a separate proposed
rule, the Federal banking agencies are
coordinating their efforts. The FDIC’s
notice of proposed rulemaking is
substantially similar to the OCC’s notice
of proposed rulemaking regarding retail
foreign currency transactions published
on April 22, 2011.13

The requirements in this proposed
rule may overlap with applicable
expectations contained in the
Interagency Statement on Retail Sales of
Nondeposit Investment Products (NDIP
Policy Statement).1¢ The NDIP Policy
Statement describes the FDIC’s
expectations for an FDIC-supervised IDI
that engages in the sale of nondeposit
investment products to retail customers.
The NDIP Policy Statement addresses
issues such as disclosure, suitability,
sales practices, compensation, and
compliance. The FDIC preliminarily
views retail forex transactions as
nondeposit investment products, but the
terms “retail forex customer” in this
proposed rule and “retail customer” in
the NDIP Policy Statement are not
necessarily co-extensive. After the
effective date of the final version of this
proposed rule, the FDIC will expect
FDIC-supervised IDIs engaging in or
offering retail forex transactions to also
comply with the NDIP Policy Statement
to the extent such compliance does not
conflict with the requirements of the
FDIC’s final retail forex rule.

Question I.1: Does the proposed rule
create issues concerning application of
the NDIP Policy Statement to retail forex
transactions that the FDIC should
address in this rule or through updates
to the NDIP Policy Statement? Does the
Agencies’ proposed method for
developing retail forex rules create
material confusion for the marketplace?

IL. Section-by-Section Description of the
Rule

Structure and Approach

The FDIC’s proposed retail forex rule
is designed to promote consistent
treatment of retail forex transactions
regardless of whether a retail forex
customer’s dealer is an FDIC-supervised
IDI or a CFTC registrant. While the
FDIC’s proposed rule is modeled on the
CFTC'’s retail forex rule, the FDIC has
adapted the CFTC’s rule to reflect
differences between FDIC and CFTC
supervisory regimes and differences

13 See Retail Foreign Exchange Transactions, 76
FR 22633 (Apr. 22, 2011).
14 FDIC FIL-61-95 (Sept. 13, 1995).
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between FDIC-supervised IDIs and
CFTC registrants. For example:

e The FDIC’s proposed retail forex
rule does not include registration
requirements, because FDIC-supervised
IDIs are already subject to
comprehensive supervision by the FDIC.
Instead of a registration requirement, the
proposed rule would require an FDIC-
supervised IDI to obtain the FDIC’s
consent prior to conducting a retail
forex business.

¢ Because FDIC-supervised IDIs are
already subject to various capital and
other supervisory requirements,?5
proposed § 349.8 would require
institutions wishing to engage in retail
forex transactions to be “well
capitalized.”

e Proposed § 349.6 would require that
the risk disclosure statement highlight
that a retail forex transaction is not
insured by the FDIC. The CFTC’s
regulations do not address FDIC
insurance because financial
intermediaries under the CFTC’s
jurisdiction are not insured depository
institutions.

e Proposed § 349.9 would prohibit
cross-collateralization or set-off against
a retail customer’s other property or
accounts held at the financial
institution. This is consistent with the
heightened customer protection
provided to banking customers.

Proposed Rule 349.1—Authority,
Purpose, and Scope

This section would provide that an
FDIC-supervised IDI that engages in
covered retail forex transactions with
retail customers would be subject to
requirements contained in part 349.

The FDIC notes that some FDIC-
supervised IDIs may wish to engage in
retail forex transactions through a
foreign branch. The CEA does not
clearly define whether foreign branches
of FDIC-supervised IDIs may be
considered United States financial
institutions that can be included in the
rule.16

Question II.1.1: Should foreign
branches of FDIC-supervised IDIs that
wish to conduct retail forex transactions
abroad, whether with U.S. or foreign
customers, be permitted to engage in the
activity?

Proposed Rule 349.2—Definitions

This section proposes definitions of
terms specific to retail forex transactions
and to the regulatory requirements that
apply to retail forex transactions.

The definition of “retail forex
transaction” generally includes the

15 See 12 CFR part 325.
16 See 7 U.S.C. 2(c)(2)(B)({)(IT)(aa).

following transactions in foreign
currency between an FDIC-supervised
IDI and a person that is not an ECP:17

(a) A future or option on such a future;18
(b) options not traded on a registered
national securities exchange;1° and (c)
certain leveraged or margined
transactions.2? This definition has
several important features.

First, certain transactions in foreign
currency are not “retail forex
transactions.” For example, a “spot”
forex transaction where one currency is
bought for another and the two
currencies are exchanged within two
days would not meet the definition of a
“retail forex transaction,” since actual
delivery occurs as soon as practicable.21
Similarly, a “retail forex transaction”
does not include a forward contract
with a commercial entity that creates an
enforceable obligation to make or take
delivery, provided the commercial
counterparty has the ability to make
delivery and accept delivery in
connection with its line of business.22 In
addition, the definition does not include
transactions executed on an exchange or
designated contract market; those
transactions are subject to CFTC
regulation.

17 The definition of “eligible contract participant”
is found in CEA section 1a(18) and is discussed
below.

187 U.S.C. 2(c)(2)(B)({)(

197 U.S.C. 2(c)(2)B)()(

207 U.S.C. 2(c)(2)(C).

21 See generally CFTC v. Int’l Fin. Servs. (New
York), Inc., 323 F. Supp. 2d 482, 495 (S.D.N.Y.
2004) (distinguishing between foreign exchange
futures contracts and spot contracts in foreign
exchange, and noting that foreign currency trades
settled within two days are ordinarily spot
transactions rather than futures contracts); see also
Bank Brussels Lambert v. Intermetals Corp., 779 F.
Supp. 741, 748 (S.D.N.Y. 1991).

22 See generally CFTC v. Int’] Fin. Servs. (New
York), Inc., 323 F. Supp. 2d 482, 495 (S.D.N.Y.
2004) (distinguishing between forward contracts in
foreign exchange and foreign exchange futures
contracts); see also William L. Stein, The Exchange-
Trading Requirement of the Commodity Exchange
Act, 41 Vand. L.Rev. 473, 491 (1988). In contrast to
forward contracts, futures contracts generally
include several or all of the following
characteristics: (i) Standardized nonnegotiable
terms (other than price and quantity); (ii) parties are
required to deposit initial margin to secure their
obligations under the contract; (iii) parties are
obligated and entitled to pay or receive variation
margin in the amount of gain or loss on the position
periodically over the period the contract is
outstanding; (iv) purchasers and sellers are
permitted to close out their positions by selling or
purchasing offsetting contracts; and (v) settlement
may be provided for by either (a) cash payment
through a clearing entity that acts as the
counterparty to both sides of the contract without
delivery of the underlying commodity; or (b)
physical delivery of the underlying commodity. See
Edward F. Greene et al., U.S. Regulation of
International Securities and Derivatives Markets
§14.08[2] (8th ed. 2006).

)

1).
1).

Second, rolling spot forex transactions
(so-called Zelener?23 contracts),
including without limitation such
transactions traded on the Internet,
through a mobile phone, or on an
electronic platform, could fall within
the definition’s third category. This
notice of proposed rulemaking proposes
that rolling spot transactions with retail
customers (non-ECPs) should be
regulated as retail forex transactions.24
A rolling spot forex transaction
nominally requires delivery of currency
within two days, like spot transactions.
However, in practice, the contracts are
indefinitely renewed every other day
and no currency is actually delivered
until one party affirmatively closes out
the position.2® Therefore, the the FDIC
believes that these contracts are better
viewed as economically more like
futures than spot contracts, although
some courts have held them to be spot
contracts in form.26

This section would also define several
terms by reference to the CEA, the most
important of which is “eligible contract
participant.” Foreign currency
transactions with ECPs are not
considered retail forex transactions and
are therefore not subject to this rule. In
addition to a variety of financial
entities, certain governmental entities,
businesses, and individuals may be
ECPs.27

23 CFTC v. Zelener, 373 F.3d 861 (7th Cir. 2004);
see also CFTC v. Erskine, 512 F.3d 309 (6th Cir.
2008).

247 U.S.C. 2(c)(2)(E)(iii) (requiring that retail
forex rules treat all functionally or economically
similar transactions similarly); see 17 CFR 5.1(m)
(defining “retail forex transaction” for CFTC-
registered retail forex dealers).

25For example, in Zelener, the retail forex dealer
retained the right, at the date of delivery of the
currency to deliver the currency, roll the
transaction over, or offset all or a portion of the
transaction with another open position held by the
customer. See CFTC v. Zelener, 373 F.3d 861, 868
(7th Cir. 2004).

26 See, e.g., CFTC v. Erskine, 512 F.3d 309, 326
(6th Cir. 2008); CFTC v. Zelener, 373 F.3d 861, 869
(7th Cir. 2004).

27 The term “eligible contract participant” is
defined at 7 U.S.C. 1a(18), and for purposes most
relevant to this proposed rule generally includes:

(a) a corporation, partnership, proprietorship,
organization, trust, or other entity—

(1) that has total assets exceeding $10,000,000;

(2) the obligations of which under an agreement,
contract, or transaction are guaranteed or otherwise
supported by a letter of credit or keepwell, support,
or other agreement by certain other eligible contract
participants; or

(3) that—

(i) has a net worth exceeding $1,000,000; and

(ii) enters into an agreement, contract, or
transaction in connection with the conduct of the
entity’s business or to manage the risk associated
with an asset or liability owned or incurred or
reasonably likely to be owned or incurred by the
entity in the conduct of the entity’s business;

(b) subject to certain exclusions,
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Question II.2.1: What types of
customers engage in retail forex
transactions, including rolling spot
transactions? Should regulations
governing retail forex transactions cover
additional categories of retail customers,
that is, those customers that are ECPs?
If so, which eligible contract
participants should be considered retail
forex customers?

Proposed Rule 349.3—Prohibited
Transactions

This section would prohibit an FDIC-
supervised IDI and its institution-
affiliated parties from engaging in
fraudulent conduct in connection with
retail forex transactions. This section
would also prohibit an FDIC-supervised
IDI from acting as a counterparty to a
retail forex transaction if the institution
or its affiliate exercises discretion over
the customer’s retail forex account
because the FDIC views such self-
dealing as inappropriate.

Proposed Rule 349.4—Filing Procedures

The proposed rule would require that,
before engaging in a retail forex
business, as defined in proposed
§ 349.2, an FDIC-supervised IDI shall
provide prior written notice and obtain
the FDIC’s prior written consent. Under
the proposed rule, the notice would be
filed with the appropriate FDIC office
and would include: (1) A brief
description of the FDIC-supervised IDI’s
proposed retail forex business and the
manner in which it will be conducted;
(2) the amount of the institution’s
existing or proposed direct or indirect
investment in the retail forex business
as well as calculations sufficient to
indicate compliance with all capital
requirements in proposed § 349.8,
discussed below, and all other
applicable capital standards; (3) a copy
of the institution’s comprehensive
business plan that includes a discussion
of, among other things, conflict of
interest and how the operation of the
retail forex business is consistent with
the institution’s overall strategy; (4) a
description of the institution’s target

(1) a governmental entity (including the United
States, a State, or a foreign government) or political
subdivision of a governmental entity;

(2) a multinational or supranational governmental
entity; or

(3) an instrumentality, agency or department of
an entity described in (b)(1) or (2); and

(c) an individual who has amounts invested on
a discretionary basis, the aggregate of which is in
excess of—

(1) $10,000,000; or

(2) $5,000,000 and who enters into the agreement,
contract, or transaction in order to manage the risk
associated with an asset owned or liability incurred,
or reasonably likely to be owned or incurred, by the
individual.

customers for its proposed retail forex
business and related information,
including without limitation credit
evaluations, customer appropriateness,
and “know your customer”
documentation; (5) a resolution by the
institution’s board of directors that the
proposed retail forex business is an
appropriate activity for the institution
and that the institution’s written
policies, procedures, and risk
measurement and management systems
and controls address conducting retail
forex business in a safe and sound
manner and in compliance with this
part; and (6) sample disclosures
sufficient to demonstrate compliance
with proposed § 349.6, discussed below.

The FDIC may request additional
information, as necessary.

Question: The FDIC invites comment
on whether additional specific
information should be required in the
notice.

For FDIC-supervised IDIs that have an
existing retail forex business, the
proposed rule would allow the entity to
continue to operate the business for up
to six months if it provides the written
notice and requests the FDIC’s written
consent within 30 days of the effective
date of this rule.

Question IV.1.I: With respect to FDIC-
supervised IDIs that have an existing
retail forex business, does a 30-day time
period provide adequate time to provide
notification to the FDIC?

Proposed Rule 349.5—Application and
Closing Out of Offsetting Long and Short
Positions

This section would require an FDIC-
supervised IDI to close out offsetting
long and short positions in a retail forex
account. The institution would have to
offset such positions regardless of
whether the customer has instructed
otherwise. The CFTC concluded that
“keeping open long and short positions
in a retail forex customer’s account
removes the opportunity for the
customer to profit on the transactions,
increases the fees paid by the customer
and invites abuse.”28 The FDIC agrees
with this concern. Under the proposed
rule, an FDIC-supervised IDI may offset
retail forex transactions as instructed by
the retail forex customer or the
customer’s agent if the instructions do
not come from the institution.

Proposed Rule 349.6—Disclosure

This section would require an FDIC-
supervised IDI to provide retail forex
customers with a risk disclosure
statement similar to the one required by

28 Proposed CFTC Retail Forex Rule, 75 FR at

3287 n.54.

the CFTC’s retail forex rule, but tailored
to address certain unique characteristics
of retail forex in FDIC-supervised IDIs.
The prescribed risk disclosure statement
would describe the risks associated with
retail forex transactions. The disclosure
statement would make clear that an
FDIC-supervised IDI is prohibited from
applying customer losses arising out of
retail forex transactions against any
property of a customer other than
money or property specifically
transferred to the FDIC-supervised IDI
as margin for retail forex transactions;
the FDIC-supervised IDI may not use
rights of set-off to collect margin against
other assets it may hold for the retail
forex customer to cover losses arising
out of retail forex transactions. Under
the proposed rule, the risk disclosure
must be provided as a separate
document and be signed by the retail
forex customer.

In its retail forex rule, the CFTC
requires its registrants to disclose to
retail customers the percentage of retail
forex accounts that earned a profit, and
the percentage of such accounts that
experienced a loss, during each of the
most recent four calendar quarters.29
The CFTC initially explained that “the
vast majority of retail customers who
enter these transactions do so solely for
speculative purposes, and that relatively
few of these participants trade
profitably.”30 In its final rule, the CFTC
found this requirement appropriate to
protect retail customers from “inherent
conflicts embedded in the operations of
the retail over-the-counter forex
industry.”* The FDIC generally agrees
with the CFTC and this proposed rule
requires this disclosure; however, the
FDIC invites comments regarding this
approach.

Question I1.6.1: Would this disclosure
provide meaningful information to retail
customers of FDIC- IDIs? Would
alternative disclosures more effectively
accomplish the objectives of the
disclosure?

Similarly, the CFTC’s retail forex rule
requires a disclosure that when a retail
customer loses money trading, the
dealer makes money on such trades, in
addition to any fees, commissions, or
spreads.32 The proposed rule includes
this disclosure requirement.

Question I1.6.2: Would this disclosure
provide meaningful information to retail
customers of FDIC-supervised IDIs?
Would alternative disclosures more

2917 CFR 5.5(e)(1).

30 Proposed CFTC Retail Forex Rule, 75 FR at
3289.

31Final CFTC Retail Forex Rule, 75 FR at 55412.

3217 CFR 5.5(b).
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effectively accomplish the objectives of
the disclosure?

Question I1.6.3: Should FDIC-
supervised IDIs be allowed to combine
the retail forex risk disclosure with
other disclosures that institutions make
to their customers? Or would combining
disclosures diminish the impact of the
retail forex disclosure?

Question I1.6.4: Should the rule
require disclosure of the fees the FDIC-
supervised IDI charges retail forex
customers for retail forex transactions?
What fees do FDIC-supervised IDIs
currently charge retail forex customers
for retail forex transactions? Are there
other costs to retail forex customers of
engaging in retail forex transactions that
FDIC-supervised IDIs should disclose? If
so, what are these costs?

Proposed Rule 349.7—Recordkeeping

This section would specify which
documents and records an FDIC-
supervised IDI engaged in retail forex
transactions must retain for examination
by the FDIC. This section would also
prescribe document maintenance
standards.

Proposed Rule 349.8—Capital
Requirements

This section would require that an
FDIC-supervised IDI that offers or enters
into retail forex transactions must be
“well capitalized” as defined in the
FDIC’s prompt corrective action
regulation 33 or the FDIC-supervised IDI
must obtain an exemption from the
FDIC. In addition, under the proposed
rule, an FDIC-supervised IDI must
continue to hold capital against retail
forex transactions as provided in the
FDIC’s capital regulation.34 This rule
does not amend the FDIC’s prompt
corrective action regulation or capital
regulation.

Proposed Rule 349.9—Margin
Requirements

Under the proposed rule, paragraph
(a) would require an FDIC-supervised
IDI that engages in retail forex
transactions, in advance of any such
transaction, to collect from the retail
forex customer margin equal to at least
2 percent of the notional value of the
retail forex transaction if the transaction
is in a major currency pair, and at least
5 percent of the notional value of the
retail forex transaction otherwise. These
margin requirements are identical to the
requirements imposed by the CFTC’s
retail forex rule. A major currency pair
is a currency pair with two major
currencies. The major currencies

3312 CFR part 325.
3412 CFR part 325.

currently are the U.S. Dollar (USD),
Canadian Dollar (CAD), Euro (EUR),
United Kingdom Pound (GBP), Japanese
Yen (JPY), Swiss franc (CHF), New
Zealand Dollar (NZD), Australian Dollar
(AUD), Swedish Kronor (SEK), Danish
Kroner (DKK), and Norwegian Krone
(NOK).3% An evolving market could
change the major currencies, so the
FDIC is not proposing to define the term
“major currency,” but rather expects that
FDIC-supervised IDIs will adhere to
standard market interpretations.36

Question 11.9.1: The FDIC requests
comment on whether it should
explicitly define the major currencies or
major currency pairs in the proposed
rule and whether commenters have any
other suggestions on how the FDIC
should identify a major currency or
major currency pair.

For retail forex transactions involving
rolling spots, for example, higher
margin requirements protects the retail
forex customer from the risks related to
trading with excessive leverage. The
volatility of the foreign currency
markets exposes retail forex customers
with high leverage to greater risk of
substantial losses. High leverage ratios
can significantly increase a customer’s
losses and gains. Even a small move
against a customer’s position can result
in a substantial loss. Even with required
margin, losses can exceed the margin
posted, and if the account is not closed
out, and depending on the specific
circumstances, the customer could be
liable for additional losses. Given the
risks involved in the trading of retail
forex transactions by retail customers
using high leverage, the only funds that
should be invested in such transactions
are those that the customer can afford to
lose.

Prior to the CFTC’s rule, non-bank
dealers routinely permitted customers to
trade with 1 percent margin (leverage of
100:1) and sometimes with as little as
0.25 percent margin (leverage of 400:1).
When the CFTC proposed its retail forex
rule in January 2010, it proposed a
margin requirement of 10 percent
(leverage of 10:1). In response to
comments, the CFTC reduced the
required margin in the final rule to 2
percent (leverage of 50:1) for trades
involving major currencies and 5
percent (leverage of 20:1) for trades
involving non-major currencies.

35 See National Futures Association, Forex
Transaction: A Regulatory Guide 17 (Feb. 2011);
New York Federal Reserve Bank, Survey of North
American Foreign Exchange Volume tbl. 3e (Jan.
2011); Bank for International Settlements, Report on
Global Foreign Exchange Market Activity in 2010 at
15 tbl. B.6 (Dec. 2010).

36 The Final CFTC Retail Forex Rule similarly
does not define “major currency.”

Question 11.9.2: Will the proposed
margin requirements provide adequate
protection for retail customers engaged
in this particular type of trade or should
the requirements be adjusted and how?

Under the proposed rule, paragraph
(b) would specify the acceptable forms
of margin that customers may post.
FDIC-supervised IDIs must establish
policies and procedures providing for
haircuts for noncash margin collected
from customers and must review these
haircuts annually. It may be prudent for
FDIC-supervised IDIs to review and
modify the size of the haircuts more
frequently.

Question I1.9.3: Should the FDIC
provide for haircuts for noncash margin
posted for retail forex transactions? If so,
how should those haircuts be
determined?

In proposed rule 349.9(c), the FDIC
would require an FDIC-supervised IDI to
hold each retail forex customer’s retail
forex transaction margin in a separate
account that contains only that
customer’s retail forex margin. This
paragraph is designed to work with the
prohibition on set-off in paragraph (e),
so that an FDIC-supervised IDI may not
have an account agreement that treats
all of a retail forex customer’s assets
held by a bank as margin for retail forex
transactions.

Paragraph (d) would require an FDIC-
supervised IDI to collect additional
margin from the customer or to liquidate
the customer’s position if the amount of
margin held by the institution fails to
meet the requirements of paragraph (a).
The proposed rule would require the
institution to mark the customer’s open
retail forex positions and the value of
the customer’s margin to the market
daily to ensure that a retail forex
customer does not accumulate
substantial losses not covered by
margin.

Question I1.9.4: How frequently do
FDIC-supervised IDIs currently mark
retail forex customers’ open retail forex
positions and the value of the
customers’ margin to the market?
Should the rule require marking
customer positions and margin to the
market daily, or would more frequent
marks be more appropriate in light of
the speed at which currency markets
move? What is the most frequent mark
to market requirement that is practical
in light of the characteristics of the forex
markets and the assets that retail forex
customers may pledge as margin for
retail forex transaction?

Paragraph (e) would prohibit an FDIC-
supervised IDI from applying a retail
forex customer’s losses against any asset
or liability of the retail forex customer
other than money or property given as
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margin. An FDIC-supervised IDI’s
relationship with a retail forex customer
may evolve out of a prior relationship of
providing financial services or may
evolve into such a relationship. Thus it
is more likely that an FDIC-supervised
IDI acting as a retail forex counterparty
will hold other assets or liabilities of a
retail forex customer, for example a
deposit account or mortgage, than it is
for a retail forex dealer regulated by the
CFTC to hold such other assets. The
FDIC believes it would be inappropriate
to allow an FDIC-supervised IDI to leave
trades open and allow additional losses
to accrue that can be applied against a
retail forex customer’s other assets or
liabilities held by the FDIC-supervised
IDI.

Question 11.9.5: The FDIC requests
comment on whether this section
provides sufficient incentives for FDIC-
supervised IDIs to liquidate a retail
forex customer’s losing position within
a reasonably short period of time in an
effort to minimize such losses. Do the
proposed rules accomplish that
objective? Are there more effective
methods of achieving the objective?

Proposed Rule 349.10—Required
Reporting to Customers

This section would require an FDIC-
supervised IDI engaging in retail forex
transactions to provide each retail forex
customer a monthly statement and
confirmation statements.

Question 11.10.1: Does proposed
§ 349.10 provide meaningful statements
that would be useful to retail customers,
or, in light of the distinctive
characteristics of retail forex
transactions, would other information
be more appropriate? If so, what
information would be more appropriate?

Proposed Rule 349.11—Unlawful
Representations

Under the proposed rule, this section
would prohibit an FDIC-supervised IDI
and its institutional-affiliated parties
from representing that the Federal
government, the FDIC, or any other
Federal agency has sponsored,
recommended, or approved retail forex
transactions or products in any way.
This section also would prohibit an
FDIC-supervised IDI from implying or
representing that it will guarantee
against or limit retail forex customer
losses or not collect margin as required
by section 349.9. However, this section
would not prohibit an FDIC-supervised
IDI from sharing in a loss resulting from
error or mishandling of an order, and
guaranties entered into prior to
effectiveness of the prohibition would
only be affected if an attempt is made
to extend, modify, or renew them.

Further, this section would not prohibit
an FDIC-supervised IDI from hedging or
otherwise mitigating its own exposure
to retail forex transactions or any other
foreign exchange risk.

Proposed Rule 349.12—Authorization to
Trade

This section would require an FDIC-
supervised IDI to have specific written
authorization from a retail forex
customer before effecting a retail forex
transaction for that customer.

Proposed Rule 349.13—Trading and
Operational Standards

This section largely follows the
trading standards of the CFTC’s retail
forex rule, which were developed to
prevent some of the deceptive or unfair
practices identified by the CFTC and the
National Futures Association.

Under paragraph (a) of the proposed
rule, an FDIC-supervised IDI engaged in
retail forex transactions would be
required to establish and enforce
internal rules, procedures and controls
(1) to prevent front running, in which
transactions in accounts of the FDIC-
supervised IDI or its related persons are
executed before a similar customer
order; (2) to establish settlement prices
fairly and objectively; and (3) to record
and maintain transaction records and
make them available to customers.

Paragraph (b) would prohibit an FDIC-
supervised IDI engaging in retail forex
transactions from disclosing that it
holds another person’s order unless
disclosure is necessary for execution or
is made at the FDIC’s request.

As written, paragraph (c) would
ensure that institution-affiliated parties
of another retail forex counterparty do
not open accounts with an FDIC-
supervised IDI without the knowledge
and authorization of the account
surveillance personnel of the other retail
forex counterparty to which they are
affiliated. Similarly, paragraph (d)
would ensure that institution-affiliated
parties of an FDIC-supervised IDI do not
open accounts with other retail forex
counterparties without the knowledge
and authorization of the account
surveillance personnel of the FDIC-
supervised IDI to which they are
affiliated.

Paragraph (e) would prohibit an FDIC-
supervised IDI engaging in retail forex
transactions from (1) entering a retail
forex transaction to be executed at a
price that is not at or near prices at
which other retail forex customers have
executed materially similar transactions
with the FDIC-supervised IDI during the
same time period, (2) changing prices
after confirmation, (3) providing a retail
forex customer with a new bid price that

is higher (or lower) than previously
provided without providing a new ask
price that is similarly higher (or lower)
as well, and (4) establishing a new
position for a retail forex customer
(except to offset an existing position) if
the FDIC-supervised IDI holds one or
more outstanding orders of other retail
forex customers for the same currency
pair at a comparable price.

However, paragraph (e)(3) would not
prevent an FDIC-supervised IDI from
changing the bid or ask prices of a retail
forex transaction to respond to market
events. The FDIC understands that
market practice among CFTC-registrants
is not to offer requotes, but to simply
reject orders and advise customers they
may submit a new order (which the
dealer may or may not accept).
Similarly, an FDIC-supervised IDI could
reject an order and advise customers
they may submit a new order.

Question I1.13.1: Would this
requirement appropriately protect retail
forex customers? If not, how it should
be modified? Would it be simpler for the
rule to simply prohibit requoting,
because FDIC-supervised IDIs may
instead reject an order and accept new
orders from their retail forex customers?

Paragraph (e)(4) would require an
FDIC-supervised IDI engaging in retail
forex transactions to execute similar
orders in the order they are received.
The prohibition would prevent an FDIC-
supervised IDI from offering preferred
execution to some of its retail forex
customers but not others.

Proposed Rule 349.14—Supervision

This section would impose on an
FDIC-supervised IDI and its agents,
officers, and employees a duty to
supervise subordinates with
responsibility for retail forex
transactions to ensure compliance with
the FDIC’s retail forex rule.

Question I1.14.1: Would this section
impose any additional requirements not
already encompassed by safety and
soundness standards applicable to
FDIC-supervised IDIs and their agents,
officers, and employees?

Proposed Rule 349.15—Notice of
Transfers

This section describes the
requirements for transferring a retail
forex account. Generally, an FDIC-
supervised IDI would be required to
provide retail forex customers 30 days’
prior notice before transferring or
assigning their account. Affected
customers may then instruct the FDIC-
supervised IDI to transfer the account to
an institution of their choosing or
liquidate the account. There are three
exceptions to the above notice
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requirement: A transfer in connection
with the receivership or conservatorship
under the Federal Deposit Insurance
Act; a transfer pursuant to a retail forex
customer’s specific request; and a
transfer otherwise allowed by applicable
law. An FDIC-supervised IDI that is the
transferee of retail forex accounts
generally would be required to provide
the transferred customers with the risk
disclosure statement of proposed § 349.6
and obtain each affected customer’s
written acknowledgement within 60
days.

Proposed Rule 349.16—Customer
Dispute Resolution

This section would prohibit an FDIC-
supervised IDI from entering into any
agreement or understanding with a
retail forex customer in which the
customer agrees, prior to the time a
claim or grievance arises, to submit the
claim or grievance to any settlement
procedure.

This provision differs from the
applicable CFTC dispute settlement
procedures, which permit pre-dispute
settlement procedures under certain
conditions.3” The substance of the CFTC
dispute settlement resolution regulation,
however, dates back to August 10, 2001.
Since that time, concerns about
predispute settlement resolution
agreements have emerged. Congress
addressed these concerns in seven
provisions in the Dodd-Frank Act that
prohibit, or give the agency involved the
authority to prohibit, the use of
predispute arbitration provisions.38

3717 CFR 166.5. The CFTC’s regulation permits
predispute dispute settlement agreements with a
customer with certain restrictions such as that
signing the agreement must not be made a condition
for the customer to utilize the services offered by
the CFTC registrant.

38 See Dodd-Frank Act section 748 (amending
CEA section 23(n)(2) to provide: “No predispute
arbitration agreement shall be valid or enforceable,
if the agreement requires arbitration of a dispute
arising under this section.”); section 921(a) (adding
similar provisions to section 15(o) to the Securities
Exchange Act of 1934 and section 205(f) to the
Investment Advisers Act of 1940); section 922(c)
(adding a similar provision to 18 U.S.C. 1514A,
which provides employee protections, including a
right to a jury trial to enforce such protections, to
employees of publicly registered companies and
nationally recognized statistical rating
organizations); section 1028(requiring the
Consumer Financial Protection Bureau (CFPB) to
conduct a study and report to Congress on the use
of predispute arbitration agreements “between
covered persons and consumers in connection with
the offering or providing of consumer financial
products or services” and giving the CFPB authority
to adopt regulations prohibiting such agreements;
section 1057(d) (prohibiting predispute arbitration
agreements that affect the employee protection
rights of a person that is employed by an entity
subject to CFPB regulation; and section 1414
(amending section 129C of the Truth in Lending Act
to prohibit predispute arbitration agreements with
respect to residential mortgage loans and home
equity loans).

Consonant with this demonstrated
Congressional concern with such
agreements, the FDIC is proposing,
pursuant to its authority to adopt “such
other standards or requirements as [it]
shall determine to be necessary,” to
prohibit a FDIC-supervised IDI from
entering into a pre-dispute settlement
dispute resolution agreement with a
retail forex customer.

III. Request for Comments

The FDIC requests comment on all
aspects of the proposed rule, including
the questions posed in the preamble. In
addition, the FDIC requests comments
on the following questions:

e Question III.1: Would the proposed
rule appropriately protect retail forex
customers of FDIC-supervised IDIs?

e Question II.2: Are the proposed
rule’s variations from the CFTC retail
forex rule appropriately tailored to the
differences between FDIC-supervised
IDIs and CFTC registrants and the
regulatory regimes applicable to each?

e Question II1.3: Should the proposed
rule include further disclosure
requirements with respect to whether or
not retail forex transactions or margin
for retail forex transactions are insured
by the FDIC?

e Question IIl.4: Should the proposed
rule limit the ability of an FDIC-
supervised IDI to enter into speculative
retail forex transactions, such as rolling
spot transactions, with only certain
retail forex customers? Do FDIC-
supervised IDIs limit customer access to
these transactions at this time? How do
FDIC-supervised IDIs determine if these
types of trades may be appropriate for
those customers?

To assist in the review of comments, the
FDIC requests that commenters identify
their comments by question number.

IV. Regulatory Analysis
A. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA) generally
requires an agency that is issuing a
proposed rule to prepare and make
available for public comment an initial
regulatory flexibility analysis that
describes the impact of the proposed
rule on small entities. The RFA provides
that an agency is not required to prepare
and publish an initial regulatory
flexibility analysis if the agency certifies
that the proposed rule will not, if
promulgated as a final rule, have a
significant economic impact on a
substantial number of small entities.
Under regulations issued by the Small
Business Administration, a small entity
includes an FDIC-supervised IDI with

assets of $175 million or less.39 The
proposed rule would impose
recordkeeping and disclosure
requirements on any FDIC-supervised
IDI, including one that engages in retail
forex transactions with their customers.
Pursuant to section 605(b) of the RFA,
the FDIC certifies that this proposed
rule will not have a significant
economic impact on a substantial
number of the small entities it
supervises. Accordingly, a regulatory
flexibility analysis is not required. In
making this determination, the FDIC
estimated that there are no small banks
currently engaging in retail forex
transactions with their customers.
Therefore, the FDIC estimates that no
small banks under its supervision
would be affected by the proposed rule.
Persons wishing to submit written
comments regarding the FDIC’s
certification under the RFA should refer
to the instructions for submitting
comments in the front of this release.
Such comments will be considered and
placed in the same public file as
comments on the proposal itself.

B. Paperwork Reduction Act

Request for Comment on Proposed
Information Collection

In accordance with section 3512 of
the Paperwork Reduction Act (PRA) of
1995 (44 U.S.C. 3501-3521), the FDIC
may not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The information collection
requirements contained in this notice of
proposed rulemaking have been
submitted by the FDIC to OMB for
review and approval under section 3506
of the PRA and §1320.11 of OMB’s
implementing regulations (5 CFR 1320
et seq.). The information collection
requirements are found in §§ 349.4—
349.7, 349.9-349.10, 349.13, 349.15—-
349.16.

Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the FDIC’s functions,
including whether the information has
practical utility;

(b) The accuracy of the estimate of the
burden of the information collection,
including the validity of the
methodology and assumptions used;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected;

39 Small Business Administration regulations
define “small entities” to include banks with a four-
quarter average of total assets of $175 million or less
(13 CFR 121.201).
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(d) Ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology; and

(e) Estimates of capital or startup costs
and costs of operation, maintenance,
and purchase of services to provide
information.

Proposed Information Collection

Title of Information Collection: Retail
Foreign Exchange Transactions.

Frequency of Response: On occasion.

Affected Public: Businesses or other
for-profit.

Respondents: State nonmember
insured banks and foreign banks having
insured branches.

Filing Requirements

The filing requirements in proposed
§ 349.4 would require that, prior to
initiating a retail forex business, an
FDIC-supervised IDI provide the FDIC
with prior notice, obtain the FDIC’s
prior written consent, and submit the
documents provided for in proposed
§ 349.4(c). The FDIC-supervised IDI
must also provide other information
required by the FDIC, such as
documentation of customer due
diligence. An FDIC-supervised IDI
already engaged in a retail forex
business may continue to do so,
provided it request the FDIC’s written
consent.

Disclosure Requirements

Proposed § 349.5, regarding the
application and closing out of offsetting
long and short positions, would require
an FDIC-supervised IDI to promptly
provide the customer with a statement
reflecting the financial result of the
transactions and the name of the
introducing broker to the account. The
customer would provide specific
written instructions on how the
offsetting transaction should be applied.

Proposed § 349.6 would require that
an FDIC-supervised IDI furnish a retail
forex customer with a written disclosure
before opening an account that will
engage in retail forex transactions for a
retail forex customer and receive an
acknowledgment from the customer that
it was received and understood. It also
requires the disclosure by an FDIC-
supervised IDI of its fees and other
charges and its profitable accounts ratio.

Proposed § 349.10 would require an
FDIC-supervised IDI to issue monthly
statements to each retail forex customer
and to send confirmation statements
following transactions.

Proposed § 349.13(b) would allow
disclosure by an FDIC-supervised IDI
that an order of another person is being

held by them only when necessary to
the effective execution of the order or
when the disclosure is requested by the
FDIC. Proposed rule 349.13(c) would
prohibit an FDIC-supervised IDI
engaging in retail forex transactions
from knowingly handling the account of
any related person of another retail
forex counterparty unless it receives
proper written authorization, promptly
prepares a written record of the order,
and transmits to the counterparty copies
all statements and written records.
Proposed Rule 349.13(d) would prohibit
a related person of an FDIC-supervised
IDI engaging in forex transactions from
having an account with another retail
forex counterparty unless it receives
proper written authorization and copies
of all statements and written records for
such accounts are transmitted to the
counterparty.

Proposed § 349.15 would require an
FDIC-supervised IDI to provide a retail
forex customer with 30 days’ prior
notice of any assignment of any position
or transfer of any account of the retail
forex customer. It would also require an
FDIC-supervised IDI to which retail
forex accounts or positions are assigned
or transferred to provide the affected
customers with risk disclosure
statements and forms of
acknowledgment and receive the signed
acknowledgments within 60 days.

The customer dispute resolution
provisions in § 349.16 would require
certain endorsements,
acknowledgments, and signature
language. It also would require that
within 10 days after receipt of notice
from the retail forex customer that they
intend to submit a claim to arbitration,
the FDIC-supervised IDI provide them
with a list of persons qualified in the
dispute resolution and that the customer
must notify the FDIC-supervised IDI of
the person selected within 45 days of
receipt of such list.

Policies and Procedures; Recordkeeping

Proposed §§349.7 and 349.13 would
require that an FDIC-supervised IDI
engaging in retail forex transactions
keep full, complete, and systematic
records and establish and implement
internal rules, procedures, and controls.
Proposed § 349.7 also would require
that an FDIC-supervised IDI keep
account, financial ledger, transaction
and daily records, as well as
memorandum orders, post-execution
allocation of bunched orders, records
regarding its ratio of profitable accounts,
possible violations of law, records for
noncash margin, and monthly
statements and confirmations. Proposed
§ 349.9 would require policies and
procedures for haircuts for noncash

margin collected under the rule’s
margin requirements, and annual
evaluations and modifications of the
haircuts.

Estimated PRA Burden

Estimated Number of Respondents:
3 FDIC-supervised IDIs; 1 service
provider.
Total Reporting Burden: 48 hours.
Total Disclosure Burden: 5,326 hours.
Total Recordkeeping Burden: 664 hours.

Total Annual Burden: 6,038 hours.
C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires the FDIC to use plain
language in all proposed and final rules
published after January 1, 2000. The
FDIC invites comment on how to make
this proposed rule easier to understand.
For example, the FDIC requests
comment on such questions as:

e Have we organized the material to
suit your needs? If not, how could the
material be better organized?

e Have we clearly stated the
requirements of the rule? If not, how
could the rule be more clearly stated?

¢ Does the rule contain technical
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

e What else could we do to make the
regulation easier to understand?

List of Subjects in 12 CFR Part 349

Consumer protection, Definitions,
Foreign currencies, Foreign exchange,
State nonmember insured bank,
Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the FDIC proposes to add part
349 to Title 12, Chapter III of the Code
of Federal Regulations to read as
follows:

PART 349—RETAIL FOREIGN

EXCHANGE TRANSACTIONS
Sec.

349.1 Authority, purpose, and scope.
349.2 Definitions.

349.3 Prohibited transactions.

349.4 Filing procedures.

349.5 Application and closing out of

offsetting long and short positions.
349.6 Disclosure.
349.7 Recordkeeping.
349.8 Capital requirements.
349.9 Margin requirements.
349.10 Required reporting to customers.
349.11 Unlawful representations.
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Authorization to trade.

Trading and operational standards.
Supervision.

Notice of transfers.

Customer dispute resolution.

349.12
349.13
349.14
349.15
349.16

Authority: 12 U.S.C. 1813(q], 1818, 1819,
and 3108; 7 U.S.C. 2(c)(2)(E).

§349.1 Authority, purpose and scope.

(a) Authority. An FDIC-supervised
insured depository institution that
engages in retail forex transactions shall
comply with the requirements of this

art.

P (b) Purpose. This part establishes
rules applicable to retail forex
transactions engaged in by FDIC-
supervised insured depository
institutions and applies on or after the
effective date.

(c) Scope. This part applies to FDIC-
supervised insured depository
institutions.

§349.2 Definitions.

For purposes of this part, the
following terms have the same meaning
as in the Commodity Exchange Act:
“affiliated person of a futures
commission merchant”; “associated
person”; “contract of sale”;
“commodity”; “eligible contract
participant”; “futures commission
merchant”; “security”; and “security
futures product.”

Affiliate has the same meaning as in
section 2(k) of the Bank Holding
Company Act of 1956 (12 U.S.C.
1841(k)).

Commodity Exchange Act means the
Commodity Exchange Act (7 U.S.C. 1 et
seq.).

%‘DIC-superVised insured depository
institution means any insured
depository institution, or foreign bank
having an insured branch for which the
Federal Deposit Insurance Corporation
is the appropriate Federal banking
agency pursuant to section 3(q) of the
Federal Deposit Insurance Act, 12
U.S.C. 1813(q).

Forex means foreign exchange.

Institution-affiliated party or IAP has
the same meaning as in 12 U.S.C.
1813(u)(1), (2), or (3).

Insured depository institution or IDI
has the same meaning as in 12 U.S.C.
1813(c)(2).

Introducing broker means any person
who solicits or accepts orders from a
retail forex customer in connection with
retail forex transactions.

Related person, when used in
reference to a retail forex counterparty,
means:

(1) Any general partner, officer,
director, or owner of 10 percent or more
of the capital stock of the FDIC-
supervised insured depository
institution;

(2) An associated person or employee
of the retail forex counterparty, if the
retail forex counterparty is not an FDIC-
supervised insured depository
institution;

(3) An IAP, if the retail forex
counterparty is an FDIC-supervised
insured depository institution; and

(4) Any relative or spouse of any of
the foregoing persons, or any relative of
such spouse, who shares the same home
as any of the foregoing persons.

Retail foreign exchange dealer means
any person other than a retail forex
customer that is, or that offers to be, the
counterparty to a retail forex
transaction, except for a person
described in item (aa), (bb), (cc)(AA),
(dd), or (ff) of section 2(c)(2)(B)(i)(II) of
the Commodity Exchange Act (7 U.S.C.
2(c)(2)(B)[A)I).

Retail forex account means the
account of a retail forex customer,
established with an FDIC-supervised
insured depository institution, in which
retail forex transactions with the FDIC-
supervised insured depository
institution as counterparty are
undertaken, or the account of a retail
forex customer that is established in
order to enter into such transactions.

Retail forex account agreement means
the contractual agreement between an
FDIC-supervised insured depository
institution and a retail forex customer
that contains the terms governing the
customer’s retail forex account with the
FDIC-supervised insured depository
institution.

Retail forex business means engaging
in one or more retail forex transactions
with the intent to derive income from
those transactions, either directly or
indirectly.

Retail forex counterparty includes, as
appropriate:

(1) An FDIC-supervised insured
depository institution;

(2) A retail foreign exchange dealer;

(3) A futures commission merchant;
and

(4) An affiliated person of a futures
commission merchant.

Retail forex customer means a
customer that is not an eligible contract
participant, acting on his, her, or its
own behalf and engaging in retail forex
transactions.

Retail forex proprietary account
means a retail forex account carried on
the books of an FDIC-supervised insured
depository institution for one of the
following persons; a retail forex account
of which 10 percent or more is owned
by one of the following persons; or a
retail forex account of which an
aggregate of 10 percent or more of which
is owned by more than one of the
following persons:

(1) The FDIC-supervised insured
depository institution;

(2) An officer, director or owner of ten
percent or more of the capital stock of
the FDIC-supervised insured depository
institution; or

(3) An employee of the FDIC-
supervised insured depository
institution, whose duties include:

(i) The management of the FDIC-
supervised insured depository
institution’s business;

(ii) The handling of the FDIC-
supervised insured depository
institution’s retail forex transactions;

(iii) The keeping of records, including
without limitation the software used to
make or maintain those records,
pertaining to the FDIC-supervised
insured depository institution’s retail
forex transactions; or

(iv) The signing or co-signing of
checks or drafts on behalf of the FDIC-
supervised insured depository
institution;

(4) A spouse or minor dependent
living in the same household as of any
of the foregoing persons; or

(5) An affiliate of the FDIC-supervised
insured depository institution;

Retail forex transaction means an
agreement, contract, or transaction in
foreign currency that is offered or
entered into by an FDIC-supervised
insured depository institution with a
person that is not an eligible contract
participant and that is:

(1) A contract of sale of a commodity
for future delivery or an option on such
a contract;

(2) An option, other than an option
executed or traded on a national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934 (15 U.S.C.
78(f)(a)); or

(3) Offered or entered into on a
leveraged or margined basis, or financed
by an FDIC-supervised insured
depository institution, its affiliate, or
any person acting in concert with the
FDIC-supervised insured depository
institution or its affiliate on a similar
basis, other than:

(i) A security that is not a security
futures product as defined in section
1a(47) of the Commodity Exchange Act
(7 U.S.C. 1a(47)); or

(ii) A contract of sale that—

(A) Results in actual delivery within
two days; or

(B) Creates an enforceable obligation
to deliver between a seller and buyer
that have the ability to deliver and
accept delivery, respectively, in
connection with their line of business.

§349.3 Prohibited transactions.
(a) Fraudulent conduct prohibited. No
FDIC-supervised insured depository
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institution or its IAPs may, directly or
indirectly, in or in connection with any
retail forex transaction:

(1) Cheat or defraud or attempt to
cheat or defraud any person;

(2) Willfully make or cause to be
made to any person any false report or
statement or cause to be entered for any

erson any false record; or

(3) Willfully deceive or attempt to
deceive any person by any means
whatsoever.

(b) Acting as counterparty and
exercising discretion prohibited. If an
FDIC-supervised insured depository
institution can cause retail forex
transactions to be effected for a retail
forex customer without the retail forex
customer’s specific authorization, then
neither the FDIC-supervised insured
depository institution nor its affiliates
may act as the counterparty for any
retail forex transaction with that retail
forex customer.

§349.4 Filing procedures.

(a) General. Before commencing a
retail forex business, an FDIC-
supervised insured depository
institution shall provide the FDIC prior
written notice and obtain the FDIC’s
prior written consent.

(b) Where to file. A notice required by
this section shall be submitted in
writing to the appropriate FDIC office.

(c) Contents of filing. A complete
letter notice shall include the following
information:

(1) Filings generally. (i) A brief
description of the FDIC-supervised
institution’s proposed retail forex
business and the manner in which it
will be conducted;

(ii) The amount of the institution’s
existing or proposed direct or indirect
investment in the retail forex business
as well as calculations sufficient to
indicate compliance with all capital
requirements in § 349.8 and all other
applicable capital standards;

(iii) A copy of the FDIC-supervised
insured depository institution’s
comprehensive business plan that
includes a discussion of, among other
things, how the operation of the retail
forex business is consistent with the
institution’s overall strategy;

(iv) A description of the FDIC-
supervised insured depository
institution’s target customers for its
proposed retail forex business and
related information, including without
limitation credit evaluations, customer
appropriateness, and “know your
customer” documentation;

(v) A resolution by the FDIC-
supervised insured depository
institution’s board of directors that the
proposed retail forex business is an

appropriate activity for the institution
and that the institution’s written
policies, procedures, and risk
measurement and management systems
and controls address conducting retail
forex business in a safe and sound
manner and in compliance with this
part;

(vi) Sample risk disclosures sufficient
to demonstrate compliance with § 349.6.

(2) Copy of application or notice filed
with another agency. If an FDIC-
supervised insured depository
institution has filed an application or
notice with another regulatory authority
which contains all of the information
required by paragraph (c)(1) of this
section, the institution may submit a
copy to the FDIC in lieu of a separate
filing.

(3) Additional information. The FDIC
may request additional information to
complete the processing of the
notification.

(d) Treatment of existing retail forex
Business. Any FDIC-supervised insured
depository institution that is engaged in
retail forex business on the effective
date of this part may continue to do so
for up to six months, subject to an
extension of time by the FDIC, provided
that it notifies the FDIC of its retail forex
business and requests the FDIC’s written
consent in accordance with paragraph
(a) of this section.

(e) Compliance with the Commodities
Exchange Act. Any FDIC-supervised
insured depository institution that is
engaged in retail forex business on the
effective date of this part shall be
deemed, during the six-month period
(including any extension) provided in
paragraph (d) of this section, to be
acting pursuant to a rule or regulation
described in section 2(c)(2)(E)(@ii)(I) of
the Commodity Exchange Act (7 U.S.C.
2(c)(2)E) @)

§349.5 Application and closing out of
offsetting long and short positions.

(a) Application of purchases and
sales. Any FDIC-supervised insured
depository institution that—

(1) Engages in a retail forex
transaction involving the purchase of
any currency for the account of any
retail forex customer when the account
of such retail forex customer at the time
of such purchase has an open retail
forex transaction for the sale of the same
currency;

(2) Engages in a retail forex
transaction involving the sale of any
currency for the account of any retail
forex customer when the account of
such retail forex customer at the time of
such sale has an open retail forex
transaction for the purchase of the same
currency;

(3) Purchases a put or call option
involving foreign currency for the
account of any retail forex customer
when the account of such retail forex
customer at the time of such purchase
has a short put or call option position
with the same underlying currency,
strike price, and expiration date as that
purchased; or

(4) Sells a put or call option involving
foreign currency for the account of any
retail forex customer when the account
of such retail forex customer at the time
of such sale has a long put or call option
position with the same underlying
currency, strike price, and expiration
date as that sold shall:

(i) Immediately apply such purchase
or sale against such previously held
opposite transaction; and

(ii) Promptly furnish such retail forex
customer with a statement showing the
financial result of the transactions
involved and the name of any
introducing broker to the account.

(b) Close-out against oldest open
position. In all instances where the short
or long position in a customer’s retail
forex account immediately prior to an
offsetting purchase or sale is greater
than the quantity purchased or sold, the
FDIC-supervised insured depository
institution shall apply such offsetting
purchase or sale to the oldest portion of
the previously held short or long
position.

(c) Transactions to be applied as
directed by customer. Notwithstanding
paragraph (b) of this section, the
offsetting transaction shall be applied as
directed by a retail forex customer’s
specific written instructions. These
instructions may not be made by the
FDIC-supervised insured depository
institution or an IAP.

§349.6 Disclosure.

(a) Risk disclosure statement required.
No FDIC-supervised insured depository
institution may open or maintain open
an account that will engage in retail
forex transactions for a retail forex
customer unless the FDIC-supervised
insured depository institution has
furnished the retail forex customer with
a separate written disclosure statement
containing only the language set forth in
paragraph (d) of this section and the
disclosures required by paragraphs (e)
and (f) of this section.

(b) Acknowledgement of risk
disclosure statement required. The
FDIC-supervised insured depository
institution must receive from the retail
forex customer a written
acknowledgement signed and dated by
the customer that the customer received
and understood the written disclosure
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statement required by paragraph (a) of
this section.

(c) Placement of risk disclosure
statement. The disclosure statement
may be attached to other documents as
the initial page(s) of such documents
and as the only material on such
pagel(s).

(d) Content of risk disclosure
statement. The language set forth in the
written disclosure statement required by
paragraph (a) of this section shall be as
follows:

RISK DISCLOSURE STATEMENT

RETAIL FOREX TRANSACTIONS
INVOLVE THE LEVERAGED TRADING OF
CONTRACTS DENOMINATED IN FOREIGN
CURRENCY WITH AN FDIC-SUPERVISED
INSURED DEPOSITORY INSTITUTION AS
YOUR COUNTERPARTY. BECAUSE OF THE
LEVERAGE AND THE OTHER RISKS
DISCLOSED HERE, YOU CAN RAPIDLY
LOSE ALL OF THE FUNDS YOU GIVE THE
FDIC-SUPERVISED INSURED DEPOSITORY
INSTITUTION AS MARGIN FOR SUCH
TRADING AND YOU MAY LOSE MORE
THAN YOU PLEDGE AS MARGIN.

YOUR FDIC-SUPERVISED INSURED
DEPOSITORY INSTITUTION IS
PROHIBITED FROM APPLYING LOSSES
THAT YOU EXPERIENCE ON RETAIL
FOREX TRANSACTIONS ON ANY FUNDS
OR PROPERTY OF YOURS OTHER THAN
FUNDS OR PROPERTY THAT YOU HAVE
GIVEN OR PLEDGED AS MARGIN FOR
RETAIL FOREX TRANSACTIONS.

YOU SHOULD BE AWARE OF AND
CAREFULLY CONSIDER THE FOLLOWING
POINTS BEFORE DETERMINING WHETHER
SUCH TRADING IS APPROPRIATE FOR
YOU.

(1) TRADING IS A NOT ON A
REGULATED MARKET OR EXCHANGE—
YOUR FDIC-SUPERVISED INSURED
DEPOSITORY INSTITUTION IS YOUR
TRADING COUNTERPARTY AND HAS
CONFLICTING INTERESTS. The retail forex
transaction you are entering into is not
conducted on an interbank market, nor is it
conducted on a futures exchange subject to
regulation as a designated contract market by
the Commodity Futures Trading
Commission. The foreign currency trades you
transact are trades with your FDIC-
supervised insured depository institution as
the counterparty. WHEN YOU SELL, THE
FDIC-SUPERVISED INSURED DEPOSITORY
INSTITUTION IS THE BUYER. WHEN YOU
BUY, THE FDIC-SUPERVISED INSURED
DEPOSITORY INSTITUTION IS THE
SELLER. As a result, when you lose money
trading, your FDIC-supervised insured
depository institution is making money on
such trades, in addition to any fees,
commissions, or spreads the FDIC-supervised
insured depository institution may charge.

(2) AN ELECTRONIC TRADING
PLATFORM FOR RETAIL FOREIGN
CURRENCY TRANSACTIONS IS NOT AN
EXCHANGE. IT IS AN ELECTRONIC
CONNECTION FOR ACCESSING YOUR
FDIC-SUPERVISED INSURED DEPOSITORY
INSTITUTION. THE TERMS OF
AVAILABILITY OF SUCH A PLATFORM

ARE GOVERNED ONLY BY YOUR
CONTRACT WITH YOUR FDIC-
SUPERVISED INSURED DEPOSITORY
INSTITUTION. Any trading platform that
you may use to enter into off-exchange
foreign currency transactions is only
connected to your FDIC-supervised insured
depository institution. You are accessing that
trading platform only to transact with your
FDIC-supervised insured depository
institution. You are not trading with any
other entities or customers of the FDIC-
supervised insured depository institution by
accessing such platform. The availability and
operation of any such platform, including the
consequences of the unavailability of the
trading platform for any reason, is governed
only by the terms of your account agreement
with the FDIC-supervised insured depository
institution.

(3) YOU MAY BE ABLE TO OFFSET OR
LIQUIDATE ANY TRADING POSITIONS
ONLY THROUGH YOUR BANKING ENTITY
BECAUSE THE TRANSACTIONS ARE NOT
MADE ON AN EXCHANGE OR REGULATED
CONTRACT MARKET, AND YOUR FDIC-
SUPERVISED INSURED DEPOSITORY
INSTITUTION MAY SET ITS OWN PRICES.
Your ability to close your transactions or
offset positions is limited to what your FDIC-
supervised insured depository institution
will offer to you, as there is no other market
for these transactions. Your FDIC-supervised
insured depository institution may offer any
prices it wishes, including prices derived
from outside sources or not in its discretion.
Your FDIC-supervised insured depository
institution may establish its prices by
offering spreads from third party prices, but
it is under no obligation to do so or to
continue to do so. Your FDIC-supervised
insured depository institution may offer
different prices to different customers at any
point in time on its own terms. The terms of
your account agreement alone govern the
obligations your FDIC-supervised insured
depository institution has to you to offer
prices and offer offset or liquidating
transactions in your account and make any
payments to you. The prices offered by your
FDIC-supervised insured depository
institution may or may not reflect prices
available elsewhere at any exchange,
interbank, or other market for foreign
currency.

(4) PAID SOLICITORS MAY HAVE
UNDISCLOSED CONFLICTS. The FDIC-
supervised insured depository institution
may compensate introducing brokers for
introducing your account in ways that are not
disclosed to you. Such paid solicitors are not
required to have, and may not have, any
special expertise in trading, and may have
conflicts of interest based on the method by
which they are compensated. You should
thoroughly investigate the manner in which
all such solicitors are compensated and be
very cautious in granting any person or entity
authority to trade on your behalf. You should
always consider obtaining dated written
confirmation of any information you are
relying on from your FDIC-supervised
insured depository institution in making any
trading or account decisions.

(5) THIS TRANSACTION IS NOT
INSURED BY THE FEDERAL DEPOSIT
INSURANCE CORPORATION.

(6) THIS TRANSACTION IS NOT A
DEPOSIT IN, OR GUARANTEED BY, AN
FDIC-SUPERVISED INSURED DEPOSITORY
INSTITUTION.

(7) THIS TRANSACTION IS SUBJECT TO
INVESTMENT RISKS, INCLUDING
POSSIBLE LOSS OF ALL AMOUNTS
INVESTED.

FINALLY, YOU SHOULD THOROUGHLY
INVESTIGATE ANY STATEMENTS BY ANY
FDIC-SUPERVISED INSURED DEPOSITORY
INSTITUTION THAT MINIMIZE THE
IMPORTANCE OF, OR CONTRADICT, ANY
OF THE TERMS OF THIS RISK
DISCLOSURE. SUCH STATEMENTS MAY
INDICATE SALES FRAUD.

THIS BRIEF STATEMENT CANNOT, OF
COURSE, DISCLOSE ALL THE RISKS AND
OTHER ASPECTS OF TRADING OFF-
EXCHANGE FOREIGN CURRENCY WITH
AN FDIC-SUPERVISED INSURED
DEPOSITORY INSTITUTION.

I hereby acknowledge that I have received
and understood this risk disclosure
statement.

Date

Signature of Customer

(e)(1) Disclosure of profitable
accounts ratio. Immediately following
the language set forth in paragraph (d)
of this section, the statement required
by paragraph (a) of this section shall
include, for each of the most recent four
calendar quarters during which the
FDIC-supervised insured depository
institution maintained retail forex
customer accounts:

(i) The total number of retail forex
customer accounts maintained by the
FDIC-supervised insured depository
institution over which the FDIC-
supervised insured depository
institution does not exercise investment
discretion;

(ii) The percentage of such accounts
that were profitable for retail forex
customer accounts during the quarter;
and

(iii) The percentage of such accounts
that were not profitable for retail forex
customer accounts during the quarter.

(2) The FDIC-supervised insured
depository institution’s statement of
profitable trades shall include the
following legend: PAST
PERFORMANCE IS NOT
NECESSARILY INDICATIVE OF
FUTURE RESULTS. Each FDIC-
supervised insured depository
institution shall provide, upon request,
to any retail forex customer or
prospective retail forex customer the
total number of retail forex accounts
maintained by the FDIC-supervised
insured depository institution for which
the FDIC-supervised insured depository
institution does not exercise investment
discretion, the percentage of such
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accounts that were profitable, and the
percentage of such accounts that were
not profitable for each calendar quarter
during the most recent five-year period
during which the FDIC-supervised
insured depository institution
maintained such accounts.

(f) Disclosure of fees and other
charges. Immediately following the
language required by paragraph (e) of
this section, the statement required by
paragraph (a) of this section shall
include:

(1) The amount of any fee, charge,
commission, or spreads that the FDIC-
supervised insured depository
institution may impose on the retail
forex customer in connection with a
retail forex account or retail forex
transaction;

(2) An explanation of how the FDIC-
supervised insured depository
institution will determine the amount of
such fees, charges, commissions, or
spreads; and

(3) The circumstances under which
the FDIC-supervised insured depository
institution may impose such fees,
charges, commissions, or spreads.

(g) Future disclosure requirements. If,
with regard to a retail forex customer,
the FDIC-supervised insured depository
institution changes any fee, charge,
commission or spreads required to be
disclosed under paragraph (f) of this
section, then the FDIC-supervised
insured depository institution shall mail
or deliver to the retail forex customer a
notice of the changes at least 15 days
prior to the effective date of the change.

(h) Form of disclosure requirements.
The disclosures required by this section
shall be clear and conspicuous and
designed to call attention to the nature
and significance of the information
provided.

(i) Other disclosure requirements
unaffected. This section does not relieve
an FDIC-supervised insured depository
institution from any other disclosure
obligation it may have under applicable
law.

§349.7 Recordkeeping.

(a) General rule. An FDIC-supervised
insured depository institution engaging
in retail forex transactions shall keep
full, complete and systematic records,
together with all pertinent data and
memoranda, of all transactions relating
to its retail forex business, including:

(1) Retail forex account records for
each customer reflecting:

(i) The name and address of the
person for whom such retail forex
account is carried or introduced and the
principal occupation or business of such
person.

(ii) The name of any other person
guaranteeing such retail forex account
or exercising trading control with
respect to such account;

(iii) The establishment or termination
of each retail forex account; and

(iv) For each retail forex account the
records must also show the name of the
person who has solicited and is
responsible for the account or assign
account numbers in such a manner as to
identify that person.

(2) Financial ledger records that show
separately for each retail forex customer
all charges against and credits to such
retail forex customer’s account,
including but not limited to retail forex
customer funds deposited, withdrawn,
or transferred, and charges or credits
resulting from losses or gains on closed
transactions.

(3) Transaction records that show
separately for each retail forex account
and each retail forex proprietary
account:

(i) All retail forex transactions that are
futures transactions executed for such
account, including the date, price,
quantity, market, currency pair, and
delivery date;

(ii) All retail forex transactions that
are option transactions executed for
such account, including the date,
whether the transaction involved a put
or call, expiration date, quantity,
underlying contract for future delivery
or underlying physical, strike price, and
details of the purchase price of the
option, including premium, mark-up,
commission, and fees; and

(iii) All other retail forex transactions
that are executed for such account,
including the date, price, quantity, and
currency pair.

(4) Daily records which show for each
business day complete details of:

(1) All retail forex transactions that are
futures transactions executed on that
day, including the date, price, quantity,
market, currency pair, delivery date,
and the person for whom such
transaction was made;

(ii) All retail forex transactions that
are option transactions executed on that
day, including the date, whether the
transaction involved a put or call, the
expiration date, quantity, currency pair,
delivery date, strike price, details of the
purchase price of the option, including
premium, mark-up, commission and
fees, and the person for whom the
transaction was made; and

(iii) All other retail forex transactions
executed on that day for such account,
including the date, price, quantity,
currency and the person for whom such
transaction was made.

(5) Memorandum order (order ticket).
Except as provided in paragraph (a)(6)

of this section, immediately upon the
written or verbal receipt of a retail forex
transaction order, an FDIC-supervised
insured depository institution shall
prepare a separate written memorandum
order (order ticket) for the order
(whether unfulfilled, executed or
canceled), including:

(i) Account identification (account or
customer name with which the retail
forex transaction was effected);

(ii) Order number;

(iii) Type of order (market order, limit
order, or subject to special instructions);

(iv) Date and time, to the nearest
minute, the retail forex transaction order
was received (as evidenced by
timestamp or other timing device);

(v) Time, to the nearest minute, the
retail forex transaction order was
executed; and

(vi) Price at which the retail forex
transaction was executed.

(6) Post-execution allocation of
bunched orders. Specific customer
account identifiers for accounts
included in bunched orders need not be
recorded at time of order placement or
upon report of execution as required
under paragraph (a)(5) of this section if
the following requirements are met:

(i) The FDIC-supervised insured
depository institution placing and
directing the allocation of an order
eligible for post-execution allocation has
been granted written investment
discretion with regard to participating
customer accounts and makes the
following information available to
customers upon request:

(A) The general nature of the
allocation methodology the FDIC-
supervised insured depository
institution will use;

(B) Whether the FDIC-supervised
insured depository institution has any
interest in accounts which may be
included with customer accounts in
bunched orders eligible for post-
execution allocation; and

(C) Summary or composite data
sufficient for that customer to compare
its results with those of other
comparable customers and, if
applicable, any account in which the
FDIC-supervised insured depository
institution has an interest.

(ii) An FDIC-supervised insured
depository institution must allocate
orders eligible for post-execution
allocation in accordance with the
following:

(A) Allocations must be made as soon
as practicable after the entire transaction
is executed;

(B) Allocations must be fair and
equitable; no account or group of
accounts may receive consistently
favorable or unfavorable treatment; and
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(C) The allocation methodology must
be sufficiently objective and specific to
permit independent verification of the
fairness of the allocations using that
methodology by the FDIC.

(7) Other records. Other records
covered by this section include written
acknowledgements of receipt of the risk
disclosure statement required by
§ 349.6(b), trading cards, signature
cards, street books, journals, ledgers,
payment records, copies of statements of
purchase, and all other records, data
and memoranda that have been
prepared in the course of the FDIC-
supervised insured depository
institution’s retail forex business.

(b) Ratio of profitable accounts. (1)
With respect to its active retail forex
customer accounts over which it did not
exercise investment discretion and that
are not retail forex proprietary accounts
open for any period of time during the
quarter, an FDIC-supervised insured
depository institution shall prepare and
maintain on a quarterly basis (calendar
quarter):

(i) A calculation of the percentage of
such accounts that were profitable;

(ii) A calculation of the percentage of
such accounts that were not profitable;
and

(iii) Data supporting the calculations
described in paragraphs (b)(1)(i) and
(b)(1)(ii) of this section.

(2) In calculating whether a retail
forex account was profitable or not
profitable during the quarter, the FDIC-
supervised insured depository
institution shall compute the realized
and unrealized gains or losses on all
retail forex transactions carried in the
retail forex account at any time during
the quarter, and subtract all fees,
commissions, and any other charges
posted to the retail forex account during
the quarter, and add any interest income
and other income or rebates credited to
the retail forex account during the
quarter. All deposits and withdrawals of
funds made by the retail forex customer
during the quarter must be excluded
from the computation of whether the
retail forex account was profitable or not
profitable during the quarter.
Computations that result in a zero or
negative number shall be considered a
retail forex account that was not
profitable. Computations that result in a
positive number shall be considered a
retail forex account that was profitable.

(3) A retail forex account shall be
considered “active” for purposes of
paragraph (b)(1) of this section if and
only if, for the relevant calendar quarter,
a retail forex transaction was executed
in that account or the retail forex
account contained an open position
resulting from a retail forex transaction.

(c) Records related to possible
violations of law. An FDIC-supervised
insured depository institution engaging
in retail forex transactions shall make a
record of all communications, including
customer complaints, received by the
FDIC-supervised insured depository
institution or its IAPs concerning facts
giving rise to possible violations of law
related to the FDIC-supervised insured
depository institution’s retail forex
business. The record shall contain: the
name of the complainant, if provided;
the date of the communication; the
relevant agreement, contract, or
transaction; the substance of the
communication; the name of the person
who received the communication, and
the final disposition of the matter.

(d) Records for noncash margin. An
FDIC-supervised insured depository
institution shall maintain a record of all
noncash margin collected pursuant to
§349.9. The record shall show
separately for each retail forex customer:

(1) A description of the securities or
property received;

(2) The name and address of such
retail forex customer;

(3) The dates when the securities or
property were received;

(4) The identity of the depositories or
other places where such securities or
property are segregated or held, if
applicable;

(5) The dates in which the FDIC-
supervised insured depository
institution placed or removed such
securities or property into or from such
depositories; and

(6) The dates of return of such
securities or property to such retail
forex customer, or other disposition
thereof, together with the facts and
circumstances of such other disposition.

(e) Record of monthly statements and
confirmations. An FDIC-supervised
insured depository institution shall
retain a copy of each monthly statement
and confirmation required by § 349.10.

(f) Manner of maintenance. The
records required by this section must
clearly and accurately reflect the
information required and provide an
adequate basis for the audit of the
information. Record maintenance may
include the use of automated or
electronic records provided that the
records are easily retrievable, readily
available for inspection, and capable of
being reproduced in hard copy.

(g) Length of maintenance. An FDIC-
supervised insured depository
institution shall keep each record
required by this section for at least five
years from the date the record is created.

§349.8 Capital requirements.

An FDIC-supervised insured
depository institution offering or
entering into retail forex transactions
must be well capitalized as defined by
12 CFR part 325, unless specifically
exempted by the FDIC in writing.

§349.9 Margin requirements.

(a) Margin required. An FDIC-
supervised insured depository
institution engaging, or offering to
engage, in retail forex transactions must
collect from each retail forex customer
an amount of margin not less than:

(1) Two percent of the notional value
of the retail forex transaction for major
currency pairs and 5 percent of the
notional value of the retail forex
transaction for all other currency pairs;

(2) For short options, 2 percent for
major currency pairs and 5 percent for
all other currency pairs of the notional
value of the retail forex transaction, plus
the premium received by the retail forex
customer; or

(3) For long options, the full premium
charged and received by the FDIC-
supervised insured depository
institution.

(b)(1) Form of margin. Margin
collected under paragraph (a) of this
section or pledged by a retail forex
customer in excess of the requirements
of paragraph (a) of this section must be
in the form of cash or the following
financial instruments:

(i) Obligations of the United States
and obligations fully guaranteed as to
principal and interest by the United
States;

(ii) General obligations of any State or
of any political subdivision thereof;

(iii) General obligations issued or
guaranteed by any enterprise, as defined
in 12 U.S.C. 4502(10);

(iv) Certificates of deposit issued by
an insured depository institution, as
defined in section 3(c)(2) of the Federal
Deposit Insurance Act (12 U.S.C.
1813(c)(2));

(v) Commercial paper;

(vi) Corporate notes or bonds;

(vii) General obligations of a sovereign
nation;

(viii) Interests in money market
mutual funds; and

(ix) Such other financial instruments
as the FDIC deems appropriate.

(2) Haircuts. An FDIC-supervised
insured depository institution shall
establish written policies and
procedures that include:

(i) Haircuts for noncash margin
collected under this section; and

(ii) Annual evaluation, and, if
appropriate, modification of the
haircuts.

(c) Separate margin account. Margin
collected by the FDIC-supervised
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insured depository institution from a
retail forex customer for retail forex
transactions or pledged by a retail forex
customer for retail forex transactions
shall be placed into a separate account
containing only such margin.

(d) Margin calls; liquidation of
position. For each retail forex customer,
at least once per day, an FDIC-
supervised insured depository
institution shall:

(1) Mark the value of the retail forex
customer’s open retail forex positions to
market;

(2) Mark the value of the margin
collected under this section from the
retail forex customer to market;

(3) Determine if, based on the marks
in paragraphs (c)(1) and (c)(2) of this
section, the FDIC-supervised insured
depository institution has collected
margin from the retail forex customer
sufficient to satisfy the requirements of
this section; and

(4) Collect such margin from the retail
forex customer as the FDIC-supervised
insured depository institution may
require to satisfy the requirements of
this section, or liquidate the retail forex
customer’s retail forex transactions.

(e) Set-off prohibited. An FDIC-
supervised insured depository
institution may not:

(1) Apply a retail forex customer’s
losses on retail forex transactions
against any funds or other asset of the
retail forex customer other than margin
in the retail forex customer’s separate
margin account described in paragraph
(c) of this section;

(2) Apply a retail forex customer’s
losses on retail forex transactions to
increase the amount owed by the retail
forex customer to the FDIC-supervised
insured depository institution under
any loan; or

(3) Collect the margin required under
this section by use of any right of set-
off.

§349.10 Required reporting to customers.

(a) Monthly statements. Each FDIC-
supervised insured depository
institution must promptly furnish to
each retail forex customer, as of the
close of the last business day of each
month or as of any regular monthly date
selected, except for accounts in which
there are neither open positions at the
end of the statement period nor any
changes to the account balance since the
prior statement period, but in any event
not less frequently than once every three
months, a statement that clearly shows:

(1) For each retail forex customer:

(i) The open retail forex transactions
with prices at which acquired;

(ii) The net unrealized profits or
losses in all open retail forex
transactions marked to the market;

(iii) Any money, securities or other
property in the separate margin account
required by § 349.9(c); and

(iv) A detailed accounting of all
financial charges and credits to the
retail forex customer’s retail forex
accounts during the monthly reporting
period, including: money, securities, or
property received from or disbursed to
such customer; realized profits and
losses; and fees, charges, commissions,
and spreads.

(2) For each retail forex customer
engaging in retail forex transactions that
are options:

(i) All such options purchased, sold,
exercised, or expired during the
monthly reporting period, identified by
underlying retail forex transaction or
underlying currency, strike price,
transaction date, and expiration date;

(ii) The open option positions carried
for such customer and arising as of the
end of the monthly reporting period,
identified by underlying retail forex
transaction or underlying currency,
strike price, transaction date, and
expiration date;

(iii) All such option positions marked
to the market and the amount each
position is in the money, if any;

(iv) Any money, securities or other
property in the separate margin account
required by § 349.9(c); and

(v) A detailed accounting of all
financial charges and credits to the
retail forex customer’s retail forex
accounts during the monthly reporting
period, including: money, securities, or
property received from or disbursed to
such customer; realized profits and
losses; premiums and mark-ups; and
fees, charges, and commissions.

(b) Confirmation statement. Each
FDIC-supervised insured depository
institution must, not later than the next
business day after any retail forex
transaction, send:

(1) To each retail forex customer, a
written confirmation of each retail forex
transaction caused to be executed by it
for the customer, including offsetting
transactions executed during the same
business day and the rollover of an open
retail forex transaction to the next
business day;

(2) To each retail forex customer
engaging in forex option transactions, a
written confirmation of each forex
option transaction, containing at least
the following information:

(i) The retail forex customer’s account
identification number;

(ii) A separate listing of the actual
amount of the premium, as well as each
mark-up thereon, if applicable, and all
other commissions, costs, fees and other
charges incurred in connection with the
forex option transaction;

(iii) The strike price;

(iv) The underlying retail forex
transaction or underlying currency;

(v) The final exercise date of the forex
option purchased or sold; and

(vi) The date the forex option
transaction was executed.

(3) To each retail forex customer
engaging in forex option transactions,
upon the expiration or exercise of any
option, a written confirmation statement
thereof, which statement shall include
the date of such occurrence, a
description of the option involved, and,
in the case of exercise, the details of the
retail forex or physical currency
position which resulted therefrom
including, if applicable, the final trading
date of the retail forex transaction
underlying the option.

(c) Notwithstanding the provisions of
paragraphs (b)(1) through (b)(3) of this
section, a retail forex transaction that is
caused to be executed for a pooled
investment vehicle that engages in retail
forex transactions need be confirmed
only to the operator of such pooled
investment vehicle.

(d) Controlled accounts. With respect
to any account controlled by any person
other than the retail forex customer for
whom such account is carried, each
FDIC-supervised insured depository
institution shall promptly furnish in
writing to such other person the
information required by paragraphs (a)
and (b) of this section.

(e) Introduced accounts. Each
statement provided pursuant to the
provisions of this section must, if
applicable, show that the account for
which the FDIC-supervised insured
depository institution was introduced
by an introducing broker and the name
of the introducing broker.

§349.11 Unlawful representations.

(a) No implication or representation of
limiting losses. No FDIC-supervised
insured depository institution engaged
in retail foreign exchange transactions
or its IAPs may imply or represent that
it will, with respect to any retail
customer forex account, for or on behalf
of any person:

(1) Guarantee such person or account
against loss;

(2) Limit the loss of such person or
account; or

(3) Not call for or attempt to collect
margin as established for retail forex
customers.

(b) No implication of representation of
engaging in prohibited acts. No FDIC-
supervised insured depository
institution or its IAPs may in any way
imply or represent that it will engage in
any of the acts or practices described in
paragraph (a) of this section.
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(c) No Federal government
endorsement. No FDIC-supervised
insured depository institution or its
IAPs may represent or imply in any
manner whatsoever that any retail forex
transaction or retail forex product has
been sponsored, recommended, or
approved by the FDIC, the Federal
government, or any agency thereof.

(d) Assuming or sharing of liability
from bank error. This section shall not
be construed to prevent an FDIC-
supervised insured depository
institution from assuming or sharing in
the losses resulting from the FDIC-
supervised insured depository
institution’s error or mishandling of a
retail forex transaction.

(e) Certain guaranties unaffected. This
section shall not affect any guarantee
entered into prior to the effective date
of this part, but this section shall apply
to any extension, modification or
renewal thereof entered into after such
date.

§349.12 Authorization to trade.

(a) Specific authorization required. No
FDIC-supervised insured depository
institution may directly or indirectly
effect a retail forex transaction for the
account of any retail forex customer
unless, before the transaction occurs,
the retail forex customer specifically
authorized the FDIC-supervised insured
depository institution, in writing, to
effect the retail forex transaction.

(b) A retail forex transaction is
“specifically authorized” for purposes of
this section if the retail forex customer
specifies:

(1) The precise retail forex transaction
to be effected;

(2) The exact amount of the foreign
currency to be purchased or sold; and

(3) In the case of an option, the
identity of the foreign currency or
contract that underlies the option.

§349.13 Trading and operational
standards.

(a) Internal rules, procedures, and
controls required. An FDIC-supervised
insured depository institution engaging
in retail forex transactions shall
establish and implement internal rules,
procedures, and controls designed, at a
minimum, to:

(1) Ensure, to the extent reasonable,
that each order received from a retail
forex customer that is executable at or
near the price that the FDIC-supervised
insured depository institution has
quoted to the customer is entered for
execution before any order in any retail
forex transaction for any proprietary
account, any other account in which a
related person has an interest, or any
account for which such a related person

may originate orders without the prior
specific consent of the account owner (if
such related person has gained
knowledge of the retail forex customer’s
order prior to the transmission of an
order for a proprietary account), an
account in which such a related person
has an interest, or an account in which
such a related person may originate
orders without the prior specific
consent of the account owner;

(2) Prevent FDIC-supervised insured
depository institution related persons
from placing orders, directly or
indirectly, with another person in a
manner designed to circumvent the
provisions of paragraph (a)(1) of this
section;

(3) Fairly and objectively establish
settlement prices for retail forex
transactions; and

(4) Record and maintain essential
information regarding customer orders
and account activity, and to provide
such information to customers upon
request. Such information shall include:

(1) Transaction records for the
customer’s account, including:

(A) The date and time each order is
received by the FDIG-supervised
insured depository institution;

(B) The price at which each order is
placed, or, in the case of an option, the
premium paid;

(C) If the transaction was entered into
by means of a trading platform, the price
quoted on the trading platform when the
order was placed, or, in the case of an
option, the premium quoted;

(D) The customer account
identification information;

(E) The currency pair;

(F) The size of the transaction;

(G) Whether the order was a buy or
sell order;

(H) The type of order, if the order was
not a market order;

(I) If a trading platform is used, the
date and time the order is transmitted to
the trading platform;

(J) If a trading platform is used, the
date and time the order is executed;

(K) The size and price at which the
order is executed, or in the case of an
option, the amount of the premium paid
for each option purchased, or the
amount credited for each option sold;
and

(L) For options, whether the option is
a put or call, the strike price, and
expiration date.

(ii) Account records that contain the
following information:

(A) The funds in the account, net of
any commissions and fees;

(B) The net profits and losses on open
trades; and

(C) The funds in the account plus or
minus the net profits and losses on open

trades. (In the case of open option
positions, the account balance should be
adjusted for the net option value);

(iii) If a trading platform is used, daily
logs showing each price change on the
platform, the time of the change to the
nearest second, and the trading volume
at that time and price; and

(iv) Any method or algorithm used to
determine the bid or asked price for any
retail forex transaction or the prices at
which customer orders are executed,
including, but not limited to, any
premium and markups, fees,
commissions or other items which affect
the profitability or risk of loss of a retail
forex customer’s transaction.

(b) Disclosure of retail forex
transactions. No FDIC-supervised
insured depository institution engaging
in retail forex transactions may disclose
that an order of another person is being
held by the FDIC-supervised insured
depository institution, unless the
disclosure is necessary to the effective
execution of such order or the
disclosure is made at the request of the
FDIC.

(c) Handling of retail forex accounts
of related persons of retail forex
counterparties. No FDIC-supervised
insured depository institution engaging
in retail forex transactions shall
knowingly handle the retail forex
account of any related person of another
retail forex counterparty unless it:

(1) Receives written authorization
from a person designated by such other
retail forex counterparty with
responsibility for the surveillance over
such account pursuant to paragraph
(a)(2) of this section;

(2) Prepares immediately upon receipt
of an order for such account a written
record of such order, including the
account identification and order
number, and records thereon to the
nearest minute, by time-stamp or other
timing device, the date and time the
order is received; and

(3) Transmits on a regular basis to
such other retail forex counterparty
copies of all statements for such account
and of all written records prepared upon
the receipt of orders for such account
pursuant to paragraph (a)(2) of this
section.

(d) Related person of FDIC-supervised
insured depository institution
establishing account at another retail
forex counterparty. No related person of
an FDIC-supervised insured depository
institution engaging in retail forex
transactions may have an account,
directly or indirectly, with another retail
forex counterparty unless:

(1) It receives written authorization to
maintain such an account from a person
designated by the FDIC-supervised
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insured depository institution of which
it is a related person with responsibility
for the surveillance over such account
pursuant to paragraph (a)(2) of this
section; and

(2) Copies of all statements for such
account and of all written records
prepared by such other retail forex
counterparty upon receipt of orders for
such account pursuant to paragraph
(c)(2) of this section are transmitted on
a regular basis to the retail forex
counterparty of which it is a related
person.

(e) Prohibited trading practices. No
FDIC-supervised insured depository
institution engaging in retail forex
transactions may:

(1) Enter into a retail forex
transaction, to be executed pursuant to
a market or limit order at a price that is
not at or near the price at which other
retail forex customers, during that same
time period, have executed retail forex
transactions with the FDIC-supervised
insured depository institution;

(2) Adjust or alter prices for a retail
forex transaction after the transaction
has been confirmed to the retail forex
customer;

(3) Provide a retail forex customer a
new bid price for a retail forex
transaction that is higher than its
previous bid without providing a new
asked price that is also higher than its
previous asked price by a similar
amount;

(4) Provide a retail forex customer a
new bid price for a retail forex
transaction that is lower than its
previous bid without providing a new
asked price that is also lower than its
previous asked price by a similar
amount; or

(5) Establish a new position for a
retail forex customer (except one that
offsets an existing position for that retail
forex customer) where the FDIC-
supervised insured depository
institution holds outstanding orders of
other retail forex customers for the same
currency pair at a comparable price.

§349.14 Supervision.

(a) Supervision by the FDIC-
supervised insured depository
institution. An FDIC-supervised insured
depository institution engaging in retail
forex transactions shall diligently
supervise the handling by its officers,
employees, and agents (or persons
occupying a similar status or performing
a similar function) of all retail forex
accounts carried, operated, or advised
by at the FDIC-supervised insured
depository institution and all activities
of its officers, employees, and agents (or
persons occupying a similar status or

performing a similar function) relating
to its retail forex business.

(b) Supervision by officers, employees,
or agents. An officer, employee, or agent
of an FDIC-supervised insured
depository institution must diligently
supervise his or her subordinates’
handling of all retail forex accounts at
the FDIC-supervised insured depository
institution and all the subordinates’
activities relating to the FDIC-
supervised insured depository
institution’s retail forex business.

§349.15 Notice of transfers.

(a) Prior notice generally required.
Except as provided in paragraph (b) of
this section, an FDIC-supervised insured
depository institution must provide a
retail forex customer with 30 days’ prior
notice of any assignment of any position
or transfer of any account of the retail
forex customer. The notice must include
a statement that the retail forex
customer is not required to accept the
proposed assignment or transfer and
may direct the FDIC-supervised insured
depository institution to liquidate the
positions of the retail forex customer or
transfer the account to a retail forex
counterparty of the retail forex
customer’s selection.

(b) Exceptions. The requirements of
paragraph (a) of this section shall not
apply to transfers:

(1) Requested by the retail forex
customer;

(2) Made by the Federal Deposit
Insurance Corporation as receiver or
conservator under the Federal Deposit
Insurance Act; or

(3) Otherwise authorized by
applicable law.

(c) Obligations of transferee FDIC-
supervised insured depository
institution. An FDIC-supervised insured
depository institution to which retail
forex accounts or positions are assigned
or transferred under paragraph (a) of
this section must provide to the affected
retail forex customers the risk disclosure
statements and forms of
acknowledgment required by this part
and receive the required signed
acknowledgments within 60 days of
such assignments or transfers. This
requirement shall not apply if the FDIC-
supervised insured depository
institution has clear written evidence
that the retail forex customer has
received and acknowledged receipt of
the required disclosure statements.

§349.16 Customer dispute resolution.
(a) Prohibition on predispute
arbitration agreements. No FDIC-
supervised insured depository
institution shall enter into any
agreement with a retail forex customer

in which the parties agree to arbitrate
any future dispute between them arising
related to the customer’s retail forex
account.

(b) Election of forum. (1) Where the
parties agree to arbitrate a dispute after
it has arisen, within ten business days
of the agreement, the FDIC-supervised
insured depository institution must
provide the customer with a list of
persons qualified in dispute resolution.

(2) The customer shall, within 45 days
after receipt of such list, notify the
FDIC-supervised insured depository
institution of the person selected. The
customer’s failure to provide such
notice shall give the FDIC-supervised
insured depository institution the right
to select a person from the list.

(c) Counterclaims. An agreement to
arbitrate a customer’s claim against an
FDIC-supervised insured depository
institution after the claim has arisen
may permit the submission of a
counterclaim in the arbitration by a
person against whom a claim or
grievance is brought. Such a
counterclaim may be permitted where it
arises out of the transaction or
occurrence that is the subject of the
customer’s claim or grievance and does
not require for adjudication the
presence of essential witnesses, parties,
or third persons over which the
settlement process lacks jurisdiction.

Dated at Washington, DC, this 10th of May
2011.

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.
[FR Doc. 2011-11853 Filed 5-16-11; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0472; Directorate
Identifier 2011-NM-005-AD]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 1000,
2000, 3000, and 4000 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
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airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

[T]he Federal Aviation Administration
(FAA) has published Special Federal
Aviation Regulation (SFAR) 88, and the Joint
Aviation Authorities (JAA) has published
Interim Policy INT/POL/25/12. The review
conducted by Fokker Services on the Fokker
F28 Type Design in response to these
regulations revealed that, under certain
failure conditions, a short circuit may
develop in the collector tank level float
switch wiring. Such a short circuit may result
in an ignition source in the tank vapour
space.

This condition, if not corrected, could
result in a wing fuel tank explosion and
consequent loss of the aeroplane.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAIL

DATES: We must receive comments on
this proposed AD by July 1, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Fokker
Services B.V., Technical Services Dept.,
P.O. Box 231, 2150 AE Nieuw-Vennep,
the Netherlands; telephone +31 (0) 252—
627-350; fax +31 (0) 252-627-211; e-
mail technicalservices.fokkerservices
@stork.com; Internet http://
www.myfokkerfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket

contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0472; Directorate Identifier
2011-NM-005—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010—0194,
dated September 29, 2010 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

[T]he Federal Aviation Administration
(FAA) has published Special Federal
Aviation Regulation (SFAR) 88, and the Joint
Aviation Authorities (JAA) has published
Interim Policy INT/POL/25/12. The review
conducted by Fokker Services on the Fokker
F28 Type Design in response to these
regulations revealed that, under certain
failure conditions, a short circuit may
develop in the collector tank level float
switch wiring. Such a short circuit may result
in an ignition source in the tank vapour
space.

This condition, if not corrected, could
result in a wing fuel tank explosion and
consequent loss of the aeroplane.

For the reasons described above, this
[EASA] AD requires the installation of a fuse
packed in a jiffy junction [i.e., crimped wire

in-line junction device] in the collector tank
level float switch wiring.

The required actions also include
revising the aircraft maintenance
program by incorporating critical design
configuration control limitations
(CDCCLs). You may obtain further
information by examining the MCAI in
the AD docket.

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
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SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to co-operate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

Relevant Service Information

Fokker Services B.V. has issued
Service Bulletin SBF28-28-049, dated
June 23, 2010, including Fokker
Drawing W57273, Sheet 002, Issue C,
dated June 23, 2010, Fokker Drawing
W58048, Sheet 1, dated April 29, 2010,
and Fokker Manual Change Notification
MCNM-F28-035, dated June 23, 2010.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are

highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 4 products of U.S. registry.
We also estimate that it would take
about 5 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $825 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$5,000, or $1,250 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Fokker Services B.V.: Docket No. FAA—
2011-0472; Directorate Identifier 2011—
NM-005-AD.

Comments Due Date

(a) We must receive comments by July 1,
2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Services B.V.
Model F.28 Mark 1000, 2000, 3000, and 4000

airplanes, certificated in any category, all
serial numbers.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new Critical Design Configuration
Control Limitations (CDCCLs). Compliance
with these CDCCLs is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by this AD, the operator
may not be able to accomplish the actions
described in the revisions. In this situation,
to comply with 14 CFR 91.403(c), the
operator must request approval for an
alternative method of compliance (AMOC)
according to paragraph (j) of this AD. The
request should include a description of
changes to the required actions that will
ensure the continued operational safety of
the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:
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[T]he Federal Aviation Administration
(FAA) has published Special Federal
Aviation Regulation (SFAR) 88, and the Joint
Aviation Authorities (JAA) has published
Interim Policy INT/POL/25/12. The review
conducted by Fokker Services on the Fokker
F28 Type Design in response to these
regulations revealed that, under certain
failure conditions, a short circuit may
develop in the collector tank level float
switch wiring. Such a short circuit may result
in an ignition source in the tank vapour
space.

This condition, if not corrected, could
result in a wing fuel tank explosion and
consequent loss of the aeroplane.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 24 months after the effective
date of this AD, install fuses packed in jiffy
junctions [i.e., crimped wire in-line junction
device], in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF28-28-049, dated June
23, 2010, including Fokker Drawing W57273,
Sheet 002, Issue C, dated June 23, 2010,
Fokker Drawing W58048, Sheet 1, dated
April 29, 2010, and Fokker Manual Change
Notification MCNM-F28-035, dated June 23,
2010.

Maintenance Program Revision

(h) Before further flight after doing the
modification required in paragraph (g) of this
AD: Revise the maintenance program by
incorporating the CDCCL specified in
paragraph 1.L.(1)(c) of Fokker Services
Service Bulletin SBF28—-28-049, dated June
23, 2010, including Fokker Drawing W57273,
Sheet 002, Issue C, dated June 23, 2010,
Fokker Drawing W58048, Sheet 1, dated
April 29, 2010, and Fokker Manual Change
Notification MCNM-F28-035, dated June 23,
2010.

No Alternative Critical Design Configuration
Control Limitations (CDCCLs)

(i) After accomplishing the revision
required by paragraph (h) of this AD, no
alternative CDCCLs may be used unless the
CDCCLs are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j) of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows:
Although EASA Airworthiness Directive
2010-0194, dated September 29, 2010,
specifies both revising the maintenance
program to include limitations, and
maintaining CDCCLs, this AD only requires
the revision. Requiring a revision of the
maintenance program, rather than requiring
maintaining CDCCLs, requires operators to
record AD compliance only at the time the
revision is made. Maintaining CDCCLs
specified in the airworthiness limitations

must be complied with in accordance with
14 CFR 91.403(c).

Other FAA AD Provisions

(j) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested,
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(k) Refer to MCAI EASA Airworthiness
Directive 2010-0194, dated September 29,
2010; and Fokker Services Service Bulletin
SBF28-28-049, dated June 23, 2010,
including Fokker Drawing W57273, Sheet
002, Issue C, dated June 23, 2010, Fokker
Drawing W58048, Sheet 1, dated April 29,
2010, and Fokker Manual Change
Notification MCNM-F28-035, dated June 23,
2010; for related information.

Issued in Renton, Washington, on May 6,
2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2011-12015 Filed 5-16-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0473; Directorate
Identifier 2011-NM-019—-AD]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 1000,
2000, 3000, and 4000 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * [Tlhe Federal Aviation
Administration (FAA) have published
Special Federal Aviation Regulation (SFAR)
88, and the Joint Aviation Authorities (JAA)
have published Interim Policy INT/POL/25/
12. The review conducted by Fokker Services
on the Fokker F28 type design in response to
these regulations revealed that, on certain
aeroplanes, an interrupted shield contact
may exist or develop between the housing of
an in-tank Fuel Quantity Indication (FQI)
cable plug and the cable shield of the
shielded FQI system cables in the main and
collector fuel tanks which can, under certain
conditions, form a spark gap.

This condition, if not detected and
corrected, may create an ignition source in
the tank vapour space, possibly resulting in
a wing fuel tank explosion and consequent
loss of the aeroplane.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAIL

DATES: We must receive comments on
this proposed AD by July 1, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-40, 1200 New Jersey
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Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Fokker
Services B.V., Technical Services Dept.,
P.O. Box 231, 2150 AE Nieuw-Vennep,
the Netherlands; telephone +31 (0)252—
627-350; fax +31 (0)252—-627-211;
e-mail technicalservices.fokkerservices
@stork.com; Internet http://
www.myfokkerfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone: (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Program Manager,
International Branch, ANM-116,
Transport Airplane Directorate, FAA
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0473; Directorate Identifier
2011-NM-019-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent

for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0217,
dated October 21, 2010 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

* * * [Tlhe Federal Aviation
Administration (FAA) have published
Special Federal Aviation Regulation (SFAR)
88, and the Joint Aviation Authorities (JAA)
have published Interim Policy INT/POL/25/
12. The review conducted by Fokker Services
on the Fokker F28 type design in response to
these regulations revealed that, on certain
aeroplanes, an interrupted shield contact
may exist or develop between the housing of
an in-tank Fuel Quantity Indication (FQI)
cable plug and the cable shield of the
shielded FQI system cables in the main and
collector fuel tanks which can, under certain
conditions, form a spark gap.

This condition, if not detected and
corrected, may create an ignition source in
the tank vapour space, possibly resulting in
a wing fuel tank explosion and consequent
loss of the aeroplane.

For the reasons described above, this AD
requires, for certain aeroplanes, a one-time
[general visual] inspection to check for the
presence of a by-pass wire between the
housing of each in-tank FQI cable plug and
the cable shield and, depending on findings,
the installation of a by-pass wire. In addition,
this AD requires the implementation of a
Critical Design Configuration Control
Limitations (CDCCL) task to make certain
that the by-pass wire remains installed.

On later production aeroplanes, a different
plug has been introduced, Souriau Part
Number (P/N) 20P227-2. This plug has an
improved shield connection to the housing of
the plug, for which the installation of a by-
pass wire is not necessary. For aeroplanes
with the improved plug installed, this AD
only requires the implementation of a CDCCL
task to make certain that this type of plug
remains installed.

You may obtain further information by
examining the MCAI in the AD docket.

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to co-operate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

Relevant Service Information

Fokker Services B.V. has issued
Service Bulletin SBF28-28-053,
Revision 1, dated September 20, 2010.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL
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FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 2 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$1,020, or $510 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 7 work-hours and require parts
costing $308, for a cost of $903 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:

General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Fokker Services B.V.: Docket No. FAA—
2011-0473; Directorate Identifier 2011—
NM-019-AD.

Comments Due Date

(a) We must receive comments by July 1,
2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Services B.V.
Model F.28 Mark 1000, 2000, 3000, and 4000

airplanes, certificated in any category, all
serial numbers.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new actions (e.g., inspections) and/
or Critical Design Configuration Control
Limitations (CDCCLs). Compliance with
these actions and/or CDCCLs is required by
14 CFR 91.403(c). For airplanes that have
been previously modified, altered, or
repaired in the areas addressed by this AD,
the operator may not be able to accomplish
the actions described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC)
according to paragraph (1) of this AD. The
request should include a description of
changes to the required inspections that will
ensure the continued operational safety of
the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

* * * [Tlhe Federal Aviation
Administration (FAA) have published
Special Federal Aviation Regulation (SFAR)
88, and the Joint Aviation Authorities (JAA)
have published Interim Policy INT/POL/25/
12. The review conducted by Fokker Services
on the Fokker F28 type design in response to
these regulations revealed that, on certain
aeroplanes, an interrupted shield contact
may exist or develop between the housing of
an in-tank Fuel Quantity Indication (FQI)
cable plug and the cable shield of the
shielded FQI system cables in the main and
collector fuel tanks which can, under certain
conditions, form a spark gap.

This condition, if not detected and
corrected, may create an ignition source in
the tank vapour space, possibly resulting in
a wing fuel tank explosion and consequent
loss of the aeroplane.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Installation for Model F.28
Airplanes Serial Numbers 11003 Through
11041 and 11991 Through 11994

(g) For airplanes having serial numbers
11003 through 11041 inclusive and 11991
through 11994 inclusive: At a scheduled
opening of the fuel tanks, but not later than
84 months after the effective date of this AD,
do a general visual inspection for the
presence of a by-pass wire between the
housing of each in-tank fuel quantity
indication (FQI) cable plug and the cable
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shield, in accordance with Part 1 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF28—28-053, Revision 1,
dated September 20, 2010.

(h) If during the general visual inspection
required by paragraph (g) of this AD, it is
found that a by-pass wire is not installed,
before the next flight: Install the by-pass wire
between the housing of the in-tank FQI cable
plug and the cable shield, in accordance with
Part 2 of the Accomplishment Instructions of
Fokker Service Bulletin SBF28-28-053,
Revision 1, dated September 20, 2010.

Maintenance Program Revision To Add Fuel
Airworthiness Limitation for Model F.28
Airplanes Serial Numbers 11003 Through
11041 and 11991 Through 11994

(i) For airplanes having serial numbers
11003 through 11041 inclusive and 11991
through 11994 inclusive: Concurrently with
paragraph (g) of this AD, revise the airplane
maintenance program by incorporating
CDCCL-1 specified in paragraph 1.L.(1)(c) of
Fokker Service Bulletin SBF28-28-053
Revision 1, dated September 20, 2010.

Maintenance Program Revision To Add Fuel
Airworthiness Limitation for Model F.28
Airplanes Serial Numbers 11042 Through
11241

(j) For airplanes having serial numbers
11042 through 11241 inclusive: Within 3
months after the effective date of this AD,
revise the airplane maintenance program by
incorporating CDCCL~2 specified in
paragraph 1.L.(1)(c) of Fokker Service
Bulletin SBF28-28-053, Revision 1, dated
September 20, 2010.

No Alternative Actions, Intervals, and/or
CDCCLs

(k) After accomplishing the revisions
required by paragraphs (i) and (j) of this AD,
no alternative actions (e.g., inspection,
interval) and/or CDCCLs may be used unless
the actions, intervals, and/or CDCCLs are
approved as an AMOC in accordance with
the procedures specified in paragraph (m) of
this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows:

Although European Aviation Safety
Agency (EASA) Airworthiness Directive
2010-0217, dated October 21, 2010, specifies
both revising the maintenance program to
include airworthiness limitations, and doing
certain repetitive actions (e.g., inspections)
and/or maintaining CDCCLs, this AD only
requires the revision. Requiring a revision of
the maintenance program, rather than
requiring individual repetitive actions and/or
maintaining CDCCLs, requires operators to
record AD compliance only at the time the
revision is made. Repetitive actions and/or
maintaining CDCCLs specified in the
airworthiness limitations must be complied
with in accordance with 14 CFR 91.403(c).

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International

Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Program Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(m) Refer to MCAI EASA Airworthiness
Directive 2010-0217, dated October 21, 2010;
and Fokker Service Bulletin SBF28-28-053,
Revision 1, dated September 20, 2010; for
related information.

Issued in Renton, Washington, on May 6,
2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-12016 Filed 5-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0376; Airspace
Docket No. 10-AEA-11]

RIN 2120-AA66

Proposed Amendment and
Establishment of Air Traffic Service
Routes; Northeast United States

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend five Air Traffic Service (ATS)
routes and establish four new ATS
routes. The existing routes that would
be amended are Q—42, J-60, V-16, V-
229 and V-449. The proposed new
routes are Q—62, Q—406, Q—448 and Q-
480. The FAA is proposing this action

to increase National Airspace System
(NAS) efficiency, enhance safety and
reduce delays within the New York
Metropolitan area airspace.

DATES: Comments must be received on
or before July 1, 2011.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue, SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
Docket No. FAA-2011-0376 and
Airspace Docket No. 10-AEA-11 at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-0376 and Airspace Docket No. 10—
AEA-11) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2011-0376 and
Airspace Docket No.10—~AEA-11.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified comment closing
date will be considered before taking
action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
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public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Operations
Support Group, Federal Aviation
Administration, Room 210, 1701
Columbia Ave., College Park, GA 30337.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

The New York/New Jersey/
Philadelphia Metropolitan Area is
served by four major airports: Newark
Liberty International, John F. Kennedy
International, La Guardia, and
Philadelphia International, as well as
numerous smaller airports generating
significant air traffic operations. The
close proximity of the airports,
combined with high air traffic volume
and a complex airspace structure,
contribute to less efficient system
operations and air traffic delays that can
affect airports across the United States.
The FAA has been working on various
initiatives to increase the efficiency and
reliability of the airspace structure in
order to maintain safety, respond to
increasing aviation operations and
mitigate mounting air traffic delays. Key
elements of these efforts include
improving user access to the NAS,
expediting arrivals and departures, and
providing more flexible routing options.
Other benefits include reduced ATC
system complexity, balanced air traffic
controller workload, reduced voice
communications requirements and
reduced aircraft fuel consumption. This

notice proposes a number of ATS route
changes to help address the above
issues.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to amend jet route J—
60, area navigation (RNAV) route Q—42,
and VOR Federal airways V-16, V-229
and V—449. In addition, the FAA is
proposing to establish four new RNAV
routes designated as Q—62, Q—406,
Q—448 and Q-480.

The proposed changes would
facilitate the rerouting of westbound air
traffic departing the New York
metropolitan area and would also better
sequence this departing traffic with en
route overflight traffic. The current
traffic flows would be split with new
routes and navigation fixes added to
reduce delays within the New York
terminal airspace. The proposed new
and revised ATS routes would mostly
be used for departures but are also
designed to more efficiently
accommodate aircraft landing within
the Potomac Terminal Radar Approach
Control (TRACON) airspace. Potomac
TRACON airspace includes, but is not
limited to, Washington Dulles
International Airport, Ronald Reagan
Washington National Airport,
Baltimore/Washington International
Thurgood Marshall Airport, and their
satellite airports. The proposed route
changes would also help segregate the
Potomac TRACON arrivals from the
high altitude routes extending from the
Boston Air Route Traffic Control Center
(ARTCC) and New York ARTCC areas of
responsibility.

This action proposes to modify the
following existing routes: J-60, Q—42,
V-16, V-229 and V—449. ]-60 would be
realigned at a point northwest of the
East Texas, PA, VHF Omnidirectional
Range/Distance Measuring Equipment
(VOR/DME), by inserting a dogleg to the
north of course, then bypassing the East
Texas VOR/DME, and extending
through a new westgate departure fix,
NEWEL, to be added in the vicinity of
the ELIOT fix. J-60 would then resume
course to the Sparta, NJ, VORTAC. This
realignment would help reduce
congestion and converging en route
aircraft flows and mitigate a choke point
over the existing ELIOT departure fix.

RNAV route Q—42 would be amended
by deleting the current segments
between the BRNAN, PA, waypoint
(WP) and ELIOT, PA, WP and replacing
them with segments extending from
BRNAN WP to new WPs HOTEE, PA;
BTRIX, PA; SPOTZ, PA, and
terminating at a new waypoint ZIMMZ,
NJ. This change would also help reduce

converging flows and reduce
congestion.

VOR Federal airways V-16 and V-229
would be amended by inserting a dogleg
north of their present courses by
following the Kennedy VOR/DME 052°
(magnetic) radial northeast of Kennedy
VOR/DME. V-16 would then turn east
bound, bypassing the Deer Park VOR/
DME, then proceeding to the Calverton
VOR/DME and resuming its current
course. V-229 would also be modified
along the Kennedy VOR/DME 052°
radial, then turning eastbound to re-
intercept its current course toward the
Bridgeport, CT, VOR/DME. The V-16
and V-229 changes are intended to free
up airspace to accommodate a climb
corridor for John F. Kennedy
International Airport departures.

V-449 currently extends between the
Lake Henry, PA, VORTAC and the
Albany, NY, VORTAC. This route
would be lengthened westward by
adding a new segment that extends
between the Selinsgrove, PA, VORTAC
and the Lake Henry VORTAC via the
Milton, PA, VORTAGC. This change
would facilitate routing for arrivals into
La Guardia Airport.

Four new RNAYV routes are being
proposed and would be designated as
Q-62, Q—406, Q—448 and Q—480. Q—62
would enhance westward flows, reduce
congestion and provide flexibility for
aircraft entering the Cleveland ARTCC
area and routings toward Chicago.

Q-406, Q—448 and Q—480, along with
the amended Q—42, would reduce
current converging en route flows that
result from dependency on ground-
based navigation aids. The new Q-route
segments would permit some alignment
with the, to be established, New York
departure fixes NEWEL, CANDR and
ZIMMZ. These new fixes would be used
for departures from the New York
metropolitan area airports to transition
and merge aircraft from the terminal
structure into the high altitude en route
structure and vice versa. In addition, the
new routes would relieve congestion by
providing alternate routings for aircraft
landing at airports outside the New
York Metropolitan area.

For the full descriptions of these
proposed route changes, see The
Proposed Amendment section, below.
Radials in the VOR Federal airway
descriptions below are stated in True
degrees, except for the proposed
amended airway segments, which
include both True and Magnetic values.
In a final rule, only True degrees would
be stated.

Jet routes are published in paragraph
2004, high altitude RNAV routes are
published in paragraph 2006, and VOR
Federal airways are published in
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paragraph 6010, respectively, of FAA
Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The jet routes, high altitude RNAV
routes and VOR Federal airways listed
in this document would be
subsequently published in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866;
(2) is not a “significant rule” under
Department of Transportation (DOT)
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,

describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies the route structure as
required to preserve the safe and
efficient flow of air traffic in the

northeast United States.

Environmental Review

This proposed action qualifies for a
categorical exclusion in accordance
with FAA Order 1050.1E,
Environmental Impacts: Policies and
Procedures, Paragraph 311a. This
airspace action is not expected to cause
any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as

follows:

Q42 Kirksville, MO (IRK) to ZIMMZ, NJ [Amended]

Kirksville, MO (IRK)
STRUK, IL
Danville, IL (DNV)
Muncie, IN (MIE)
HIDON, OH
BUBAA, OH
PSYKO, PA
BRNAN, PA
HOTEE, PA
BTRIX, PA
SPOTZ, PA
ZIMMZ, NJ

*

VORTAC