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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 33
[Docket No. NE132; Special Conditions No.
33-009-SC]

Special Conditions: Turbomeca Arriel
2D Turboshaft Engine

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for Turbomeca SA model Arriel
2D engines. The engine model will have
a novel or unusual design feature which
is a 30-minute power rating. This rating
is generally intended to be used for
hovering at increased power for search
and rescue missions. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the added safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: The effective date of these
special conditions is June 27, 2011.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this rule
contact Marc Bouthillier, ANE-111,
Engine and Propeller Directorate,
Aircraft Certification Service, 12 New
England Executive Park, Burlington,
Massachusetts 01803—-5299; telephone
(781) 238—7120; facsimile (781) 238—
7199; e-mail marc.bouthillier@faa.gov.
For legal questions concerning this rule
contact Vincent Bennett, ANE-7 Engine
and Propeller Directorate, Aircraft
Certification Service, 12 New England
Executive Park, Burlington,
Massachusetts 01803—-5299; telephone
(781) 238-7044; facsimile (781) 238—
7055; e-mail vincent.bennett@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

On August 26, 2010, Turbomeca
applied for type certification for a new
model Arriel 2D turboshaft engine. This
engine consists of an axial air intake, an
axial compressor and a centrifugal
compressor driven by a single-stage
turbine, a direct-flow annular
combustion chamber, and a single-stage
free turbine which drives a reduction
gear assembly located at the rear end.
The accessory gearbox, located at the
front end, is driven by the gas generator
turbine.

The engine will incorporate a novel or
unusual design feature, which is a 30-
minute power rating. This rating was
requested by the applicant to support
rotorcraft search and rescue missions
that require extensive operations at high
power. This type of rating is generally
associated with multi-engine
applications and has usually been
named an all-engine-operating (AEO)
rating. However, this model will be
installed on a single engine rotorcraft,
and the rating name for the purpose of
this special condition is now 30-minute
power rating. The number of times this
new rating can be used during a flight
is not intended to be limited.

The applicable airworthiness
standards do not contain adequate or
appropriate airworthiness standards to
address this design feature. Therefore, a
special condition is necessary to apply
additional requirements for rating
definition, instructions for continued
airworthiness (ICA), and endurance
testing. The 30 minute time limit
applies to each instance the rating is
used; however there is no limit to the
number of times the rating can be used
during any one flight, and there is no
cumulative time limitation. The ICA
requirement is intended to address the
unknown nature of actual rating usage
and associated engine deterioration. The
applicant is expected to make an
assessment of the expected usage and
publish ICAs and ALS limits in
accordance with those assumptions,
such that engine deterioration is not
excessive. The endurance test
requirement of 25 hours operation at 30
minute rating is similar to several
special conditions issued over the past
20 years addressing the same subject. It
must be noted that test time required for
the takeoff rating may not be counted
toward the 25 hours of operation
required for the 30-minute rating.

These special conditions contain the
additional airworthiness standards
necessary to establish a level of safety
equivalent to the level that would result
from compliance with the applicable
standards of airworthiness in effect on
the date of application.

Type Certification Basis

Under the provisions of 14 CFR
21.17(a) and 21.101(a), Turbomeca must
show that the model Arriel 2D
turboshaft engine meets the provisions
of the applicable regulations in effect on
the date of application, unless otherwise
specified by the FAA. The current
certification basis for engines in this
model series varies, being either 14 CFR
part 33, Amendment 14 or Amendment
15. Turbomeca proposes a certification
basis of part 33, Amendment 15. In
accordance with §21.101(b), the FAA
concurs with the Turbomeca proposal.
Therefore, the certification basis for the
Turbomeca Arriel 2D will be part 33,
effective February 1, 1965, as amended
by Amendments 33—1 through 33-15
inclusive. The FAA has determined that
the applicable airworthiness regulations
(part 33, Amendments 1-15 inclusive)
do not contain adequate or appropriate
safety standards for the model Arriel 2D
turboshaft engine, because of a novel or
unusual rating. Therefore, special
conditions are prescribed under the
provisions of 14 CFR 11.19 and 14 CFR
21.16.

The FAA issues special conditions, as
defined by 14 CFR 11.19, in accordance
with 14 CFR 11.38, which become part
of the type certification basis in
accordance with §21.17(a)(2) and (b).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include another related model that
incorporates the same or similar novel
or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model.

Novel or Unusual Design Features

The Turbomeca (TM) model Arriel 2D
turboshaft engine will incorporate a
novel or unusual design feature which
is a 30-minute power rating, for use up
to 30 minutes at any time between the
take-off and landing phases of a flight.
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This design feature is considered to be
novel and unusual relative to the part 33
airworthiness standards.

Discussion of Comments

Notice of proposed special conditions,
Notice No. 33-11-01-SC for the Arriel
2D engine model was published on
April 1, 2011 (76 FR 18130). One
comment letter was received.

The commenter agreed with the
special conditions for the Arriel 2D
model only; and only as driven by
program needs and because the engine
is already compliant via similar
requirements applied during EASA type
certification. The commenter expressed
several technical and regulatory
disagreements with the special
conditions, which are discussed below.

The commenter stated disagreement
with the special condition requirement
of incorporating 25 hours of operation at
the 30 minute rating into the § 33.87 test
profile. The commenter proposed to
take credit for the 30 minute periods run
at takeoff rating that is part of the
normal test profile required by
§ 33.87(b), thereby reducing the amount
of test time at the new 30 minute rating.
The FAA does not agree. The takeoff
rating and other normal ratings are
defined within 14 CFR part 1, and the
associated requirements can be found in
part 33. Takeoff rating is limited in use
to a continuous period of not more then
5 minutes during takeoff operations.
The existing § 33.87 requirements are
designed to demonstrate engine
durability for the takeoff rating which is
considered a normal every flight
operation, and is independent of any
other ratings. The proposed 30 minute
rating is not defined within part 33, but
has been specifically requested by TM.
This new rating can be used for periods
of up to 30 minutes at any time during
a flight for a variety of normal mission
purposes. Also, the number of usages
during a single flight is not limited; and
its use does not require special
maintenance actions.

The new 30 minute rating is intended
for normal mission use, similar to
takeoff and other normal use ratings, but
is different then limited turboshaft one-
engine-inoperative (OEI) ratings. The
OEI ratings for turboshafts, with the
exception of continuous OEI, are for
limited use during a flight, and in some
cases limited cumulative use. We
understand the Arriel 2D model is
intended for a single engine application,
and therefore has no OEI ratings;
however, the FAA finds that the test
time associated with the continuous OEI
rating is an appropriate baseline to
define additional requirements for a
normal use 30 minute rating. Therefore,

engine durability using this rating must
be demonstrated over and above the
takeoff rating and other normal use
ratings included in the rating structure.
Therefore, no changes to the special
conditions have been made in this
regard.

The commenter also states that the 25
hour requirement is inconsistent with
§ 33.87 philosophies, stating that time at
any rating validates any lower rating.
The FAA does not agree. The §33.87
test requirements are established to
demonstrate engine durability at all
normal and emergency ratings, and
associated limits. The various test
profiles incorporate specific elements to
this end. The normal ratings all have
individual elements that must be
performed. The 30 minute rating is also
a normal use rating and must also have
a specific and independent element as
part of the overall test. Any emergency
ratings (for example, OEI) must also be
demonstrated, however due to their
limited use, these elements of the test
may overlap certain normal rating
elements found in the various test
profiles. Therefore, no changes to the
special conditions have been made in
this regard.

The commenter also states that the
basis for 25 hours of required run time
was not described in the special
condition. The 25 hours was selected to
be between the baseline § 33.87
cumulative run time for takeoff rating
(18.75 hours) and maximum continuous
rating (45 hours). This requirement is
weighted more heavily toward the
takeoff time due to the definition of the
rating and intended operation.
Therefore, no changes to the special
conditions have been made in this
regard.

Applicability

These special conditions are
applicable to the Turbomeca model
Arriel 2D turboshaft engine. If
Turbomeca applies later for a change to
the type certificate to include another
closely related model incorporating the
same novel or unusual design feature,
these special conditions may also apply
to that model as well, and would be
made part of the certification basis for
that model.

Conclusion

This action affects only certain novel
or unusual design features on one model
of engine. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of this feature on the engine
product.

List of Subjects in 14 CFR Part 33

Air transportation, Aircraft, Aviation
safety, Safety.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

The Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) issues the
following special conditions as part of
the type certification basis for the
Turbomeca model Arriel 2D turbo shaft
engine.

1. PART 1 DEFINITION. Unless
otherwise approved by the
Administrator and documented in the
appropriate manuals and certification
documents, the following definition
applies to this special condition: ‘“Rated
30 Minute Power”, means the approved
shaft horsepower developed under static
conditions at the specified altitude and
temperature, and within the operating
limitations established under part 33,
and limited in use to periods not
exceeding 30 minutes each.

2. PART 33 REQUIREMENTS.

(a) Sections 33.1 Applicability and
33.3 General: As applicable, all
documentation, testing and analysis
required to comply with the part 33
certification basis, must account for the
30 minute rating, limits and usage.

(b) Section 33.4, instructions for
continued airworthiness (ICA). In
addition to the requirements of § 33.4,
the ICA must:

(1) Include instructions to ensure that
in-service engine deterioration due to
rated 30 minute power usage will not be
excessive, meaning that all other
approved ratings are available within
associated limits and assumed usage, for
successive flights; and that deterioration
will not exceed that assumed for
declaring a time between overhaul
(TBO) period.

(i) The applicant must validate the
adequacy of the maintenance actions
required under paragraph (b)(1) above.

(2) Include in the airworthiness
limitations section (ALS), any
mandatory inspections and
serviceability limits related to the use of
the 30-minute rating.

(c) Section 33.87, Endurance Test. In
addition to the requirements of
§§33.87(a) and 33.87(b), the overall test
run must include a minimum of 25
hours of operation at 30 minute power
and limits, divided into periods of 30
minutes power with alternate periods at
maximum continuous power or less.

(1) Modification of the § 33.87 test
requirements to include the 25 hours of
operation at 30-minute power rating,
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must be proposed by the Applicant and
accepted by the FAA. Note that the test
time required for the takeoff rating may
not be counted toward the 25 hours of
operation required for the 30-minute
rating.

Issued in Burlington, Massachusetts, on
May 19, 2011.
Colleen M. D’Alessandro,
Acting Assistant Manager, Engine and
Propeller Directorate, Aircraft Certification
Service.
[FR Doc. 2011-13008 Filed 5-26—11; 8:45 am]
BILLING CODE M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0123; Airspace
Docket No. 11-AGL-2]

Amendment of Class E Airspace;
Duluth, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Duluth, MN, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures at Duluth International
Airport. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at the airport.

DATES: Effective date: 0901 UTC, August
25, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On March 23, 2011, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Duluth, MN,
creating additional controlled airspace
at Duluth International Airport (76 FR
16348) Docket No. FAA-2011-0123.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the

proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace, as an
extension to a Class D or Class E surface
area; and Class E airspace extending
upward from 700 feet above the surface,
for new standard instrument approach
procedures at Duluth International
Airport, Duluth, MN. This action is
necessary for the safety and
management of IFR operations at the
airport. Geographic coordinates will
also be updated to coincide with the
FAA’s aeronautical database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace for Duluth International
Airport, Duluth, MN.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D or
Class E surface area.

* * * * *

AGL MN E4 Duluth, MN [Amended]

Duluth International Airport, MN

(Lat. 46°50°32” N., long. 92°11"37” W.)
Duluth VORTAC

(Lat. 46°48’08” N., long. 92°1210” W.)

That airspace extending upward from the
surface within 3.4 miles each side of the
Duluth VORTAC 193° radial extending from
the 4.9-mile radius of Duluth International
Airport to 14.2 miles south of the VORTAC,
and within 3.6 miles each side of the 267°
bearing from Duluth International Airport
extending from the 4.9-mile radius of the
airport to 9.7 miles west of the airport.

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 Duluth, MN [Amended]
Duluth International Airport, MN

(Lat. 46°50°32” N., long. 92°11’37” W.)

That airspace extending upward from the
700 feet above the surface within a 7.1-mile
radius of Duluth International Airport, and
within 4.4 miles each side of the 267° bearing
from the airport extending from the 7.1-mile
radius to 7.7 miles west of the airport.

Issued in Fort Worth, Texas, on May 17,
2011.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-13109 Filed 5-26—11; 8:45 am]|
BILLING CODE 4910-13-P
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DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR Part 122
[CBP Dec. 11-12]

Technical Amendment to List of User
Fee Airports: Addition of Naples
Municipal Airport, Naples, FL

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: Final rule; technical
amendment.

SUMMARY: This document amends the
regulations pertaining to the
organization of U.S. Customs and
Border Protection (CBP) by revising the
list of user fee airports to reflect the
recent user fee airport designation for
Naples Municipal Airport, in Naples,
Florida. User fee airports are those
airports which, while not qualifying for
designation as international or landing
rights airports, have been approved by
the Commissioner of CBP to receive, for
a fee, the services of CBP officers for the
processing of aircraft entering the
United States, and the passengers and
cargo of those aircraft.

DATES: Effective Date: May 27, 2011.

FOR FURTHER INFORMATION CONTACT:
Roger Kaplan, Acting Director, Audits
and Self-Inspection, Office of Field
Operations, at 202—325—4543 or by
e-mail at Roger.Kaplan@dhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Title 19, Code of Federal Regulations
(CFR), sets forth at Part 122 the
regulations relating to the entry and
clearance of aircraft in international
commerce and the transportation of
persons and cargo by aircraft in
international commerce.

Generally, a civil aircraft arriving
from a place outside of the United States
is required to land at an airport
designated as an international airport.
Alternatively, the pilot of a civil aircraft
may request permission to land at a
specific airport, and, if landing rights
are granted, the civil aircraft may land
at that landing rights airport.

Section 236 of Public Law 98-573 (the
Trade and Tariff Act of 1984), codified
at 19 U.S.C. 58b, created an option for
civil aircraft desiring to land at an
airport other than an international
airport or a landing rights airport. A
civil aircraft arriving from a place
outside of the United States may ask for
permission to land at an airport

designated by the Secretary of
Homeland Security as a user fee airport.

Pursuant to 19 U.S.C. 58b, an airport
may be designated as a user fee airport
if the Commissioner of CBP as delegated
by the Secretary of Homeland Security
determines that the volume of business
at the airport is insufficient to justify
customs services at the airport and the
governor of the state in which the
airport is located approves the
designation. Generally, the type of
airport that would seek designation as a
user fee airport would be one at which
a company, such as an air courier
service, has a specialized interest in
regularly landing.

As the volume of business anticipated
at this type of airport is insufficient to
justify its designation as an
international or landing rights airport,
the availability of customs services is
not paid for out of appropriations from
the general treasury of the United States.
Instead, customs services are provided
on a fully reimbursable basis to be paid
for by the user fee airport on behalf of
the recipients of the services.

The fees which are to be charged at
user fee airports, according to the
statute, shall be paid by each person
using the customs services at the airport
and shall be in the amount equal to the
expenses incurred by the Commissioner
of CBP in providing customs services
which are rendered to such person at
such airport, including the salary and
expenses of those employed by the
Commissioner of CBP to provide the
customs services. To implement this
provision, generally, the airport seeking
the designation as a user fee airport or
that airport’s authority agrees to pay a
flat fee for which the users of the airport
are to reimburse the airport/airport
authority. The airport/airport authority
agrees to set and periodically review the
charges to ensure that they are in accord
with the airport’s expenses.

The Commissioner of CBP designates
airports as user fee airports pursuant to
19 U.S.C. 58b. If the Commissioner
decides that the conditions for
designation as a user fee airport are
satisfied, a Memorandum of Agreement
(MOA) is executed between the
Commissioner of CBP and the local
responsible official signing on behalf of
the state, city or municipality in which
the airport is located. In this manner,
user fee airports are designated on a
case-by-case basis. The regulation
pertaining to user fee airports is 19 CFR
122.15. It addresses the procedures for
obtaining permission to land at a user
fee airport, the grounds for withdrawal
of a user fee designation and includes
the list of user fee airports designated by
the Commissioner of CBP in accordance

with 19 U.S.C. 58b. Periodically, CBP
updates the list of user fee airports at 19
CFR 122.15(b) to reflect those that have
been recently designated by the
Commissioner. On November 18, 2010,
the Commissioner signed an MOA
approving the designation of user fee
status for Naples Municipal Airport.
This document updates the list of user
fee airports by adding Naples Municipal
Airport, in Naples, Florida, to the list.

II. Statutory and Regulatory
Requirements

A. Inapplicability of Public Notice and
Delayed Effective Date Requirements

Because this amendment merely
updates the list of user fee airports to
include an airport already designated by
the Commissioner of CBP in accordance
with 19 U.S.C. 58b and neither imposes
additional burdens on, nor takes away
any existing rights or privileges from,
the public, pursuant to 5 U.S.C.
553(b)(B), notice and public procedure
are unnecessary, and for the same
reasons, pursuant to 5 U.S.C. 553(d)(3),
a delayed effective date is not required.

B. The Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply. This
amendment does not meet the criteria
for a “significant regulatory action” as
specified in Executive Order 12866.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

D. Executive Order 13132

The rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

E. Signing Authority

This document is limited to technical
corrections of CBP regulations.
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Accordingly, it is being signed under
the authority of 19 CFR 0.1(b).

List of Subjects in 19 CFR Part 122

Air carriers, Aircraft, Airports,
Customs duties and inspection, Freight.

Amendments to Regulations

Part 122, Code of Federal Regulations
(19 CFR part 122) is amended as set
forth below:

PART 122—AIR COMMERCE
REGULATIONS

m 1. The authority citation for Part 122
continues to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66,

1431, 1433, 1436, 1448, 1459, 1590, 1594,
1623, 1624, 1644, 1644a, 2071 note.

§122.15 [Amended]

m 2. The listing of user fee airports in
§122.15(b) is amended as follows: by
adding, in alphabetical order, in the
“Location” column ‘‘Naples, Florida”
and by adding on the same line, in the
“Name” column, “Naples Municipal
Airport.”

Dated: May 20, 2011.
Alan D. Bersin,
Commissioner, U.S. Customs and Border
Protection.
[FR Doc. 201113283 Filed 5-26-11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2011-0182]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Patapsco River, Northwest
Harbor, Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations
during the ‘“Baltimore Dragon Boat
Challenge”, a marine event to be held
on the waters of the Patapsco River,
Northwest Harbor, Baltimore, MD on
June 25, 2011. These special local
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to temporarily restrict vessel
traffic in a portion of the Patapsco River
during the event.

DATES: This rule is effective from 6 a.m.
on June 25, 2011 through 6 p.m. on June
26, 2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0182 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0182 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Mr. Ronald Houck,
U.S. Coast Guard Sector Baltimore, MD;
telephone 410-576-2674, e-mail
Ronald.L.Houck@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On April 11, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled “Special Local Regulations for
Marine Events; Patapsco River,
Northwest Harbor, Baltimore, MD”’ in
the Federal Register (76 FR 69). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

Basis and Purpose

On June 25, 2011, Baltimore Dragon
Boat Club, Inc. will sponsor Dragon Boat
Races in the Patapsco River, Northwest
Harbor, at Baltimore, MD. The event
will consist of approximately 15 teams
rowing Chinese Dragon Boats in heats of
2 or 3 boats for a distance of 500-meters.
Due to the need for vessel control
during the event, the Coast Guard will
temporarily restrict vessel traffic in the
event area to provide for the safety of
participants, spectators, and other
transiting vessels.

Discussion of Comments and Changes

The Coast Guard received no
comments in response to the NPRM. No
public meeting was requested and none
was held.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders. Although this regulation
will prevent traffic from transiting a
portion of the Patapsco River during the
event, the effect of this regulation will
not be significant due to the limited
duration that the regulated area will be
in effect and the extensive advance
notifications that will be made to the
maritime community via the Local
Notice to Mariners and marine
information broadcasts, so mariners can
adjust their plans accordingly.
Additionally, the regulated area has
been narrowly tailored to impose the
least impact on general navigation yet
provide the level of safety deemed
necessary. Vessel traffic will be able to
transit the regulated area at slow speed
between heats, when the Coast Guard
Patrol Commander deems it safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
the effected portions of the Patapsco
River during the event.

Although this regulation prevents
traffic from transiting a portion of the
Patapsco River, Northwest Harbor
during the event, this proposed rule will
not have a significant economic impact
on a substantial number of small entities
for the following reasons. This proposed
rule would be in effect for only a limited
period. Vessel traffic will be able to
transit the regulated area between heats,
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when the Coast Guard Patrol
Commander deems it safe to do so.
Before the enforcement period, we will
issue maritime advisories so mariners
can adjust their plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves implementation of regulations
within 33 CFR Part 100 applicable to
organized marine events on the
navigable waters of the United States
that could negatively impact the safety
of waterway users and shore side
activities in the event area. The category
of water activities includes but is not
limited to sail boat regattas, boat
parades, power boat racing, swimming
events, crew racing, canoe and sail
board racing. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary section, § 100.35—
T05-0182 to read as follows:

§100.35-T05-0182 Special Local
Regulations for Marine Events; Patapsco
River, Northwest Harbor, Baltimore, MD.
(a) Regulated area. The following
locations are regulated areas: All waters
of the Patapsco River, Northwest
Harbor, in Baltimore, MD, within an
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area bounded by the following lines of
reference; bounded on the west by a line
running along longitude 076°35’35” W;
bounded on the east by a line running
along longitude 076°35’10” W; bounded
on the north by a line running along
latitude 39°16740” N; and bounded on
the south by the shoreline. All
coordinates reference Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Baltimore.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Baltimore with a
commissioned, warrant, or petty officer
on board and displaying a Coast Guard
ensign.

(c) Special local regulations.

(1) Except for persons or vessels

authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.

(2) The operator of any vessel in the
regulated area must: (i) Stop the vessel
immediately when directed to do so by
the Coast Guard Patrol Commander or
any Official Patrol.

(ii) Proceed as directed by the Coast
Guard Patrol Commander or any Official
Patrol.

(d) Enforcement period. This section
will be enforced from 6 a.m. until 6 p.m.
on June 25, 2011, or in the case of
inclement weather, from 6 a.m. to 6 p.m.
on June 26, 2011.

The Coast Guard will publish a notice
in the Fifth Coast Guard District Local
Notice to Mariners and issue marine
information broadcast on VHF-FM
marine band radio announcing specific
event date and times.

Dated: May 13, 2011.
Mark P. O’Malley,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore, Maryland.

[FR Doc. 2011-13178 Filed 5-26-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2010-1024]

RIN 1625-AA08

Special Local Regulation; Olympia

Harbor Days Tug Boat Races, Budd
Inlet, WA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation to
enable vessel movement restrictions
within the navigation channel and an
area extending north of the channel in
Budd Inlet, WA during the annual
Olympia Harbor Days tug boat races.
This action is necessary to restrict vessel
movement within the specified race area
immediately prior to, during, and
immediately after racing activity in
order to ensure the safety of
participants, spectators and the
maritime public. Entry into, transit
through, mooring or anchoring within
the specified race area is prohibited
unless authorized by the Captain of the
Port, Puget Sound or Designated
Representatives.

DATES: This rule is effective June 27,
2011. For 2011, this regulation will be
enforced on September 4, 2011 from 12
noon to 8 p.m.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2010-1024 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-1024 in the “Keyword” box, and
then clicking “Search.”” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail LTJG Ian S. Hanna, Sector Puget
Sound, Waterways Management
Division, Coast Guard; telephone 206—
217—-6175, e-mail
SectorPugetSoundWWM®@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On Monday, January 10, 2011, we
published a notice of proposed
rulemaking (NPRM) entitled Special
Local Regulation; Olympia Harbor Days
Tug Boat Races, Budd Inlet, WA in the
Federal Register (76 FR 006). We did
not receive any comments on the
proposed rule. We did not receive any
requests for a public meeting and a
public meeting was not held.

Basis and Purpose

The Coast Guard is establishing a
special local regulation to enable vessel

movement restrictions within the
navigation channel and an area
extending north of the channel in Budd
Inlet, WA during the annual Olympia
Harbor Days tug boat races. Tug boat
races typically result in vessel and
spectator congestion in the proximity of
the race course. The draft of these
vessels creates a large wake when
accelerating at fast speeds such as
during races. Vessel movement
restrictions are necessary to ensure
spectators remain an adequate distance
from the specified race area thereby
providing unencumbered access for
emergency response craft in the event of
a race-related emergency. This rule
establishes a specified race area and
ensures the safety of this marine event
by prohibiting persons and vessel
operators from entering, transiting or
remaining within the designated race
zone during times of enforcement.

Background

Olympia Harbor Days is an annual tug
boat race in Budd Inlet, WA involving
different classes of tug boat races. Each
class of vessel will compete in a heat
which will take place within the
navigation channel. This rule creates a
special local regulation to restrict vessel
movement within the race area to
include the navigational channel and an
area extending north of the channel in
Budd Inlet, WA during each heat of
racing. The event sponsor and event
sponsor patrol craft located at the
extremities of this race area will
delineate the boundaries of the specified
race area. The event sponsor will assist
the COTP in informing the maritime
public of vessel movement restrictions
in the specified race area during this
annual event.

Discussion of Comments and Changes

The notice of proposed rulemaking for
this rule did not receive any comments.
Paragraph (d) was changed slightly to
clarify the nature of the restriction; that
the regulated area is only enforced at
times announced in the Federal
Register by the Captain of the Port.

Initial Enforcement

The Coast Guard will enforce the
special local regulation in 33 CFR
100.1309 from 12 noon to 8 p.m. on
September 4, 2011.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.
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Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders. This rule is not a
significant regulatory action because it
is located in an isolated area, short in
duration and vessels will be able to
transit the navigation channel between
heats of racing.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit this zone
during periods of enforcement. This rule
will not have a significant economic
impact on a substantial number of small
entities for the following reasons. This
rule will be enforced for a short
duration and vessels will be able to
navigate the channel between heats with
the permission of the on-scene patrol
commander (the event sponsor).

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The

Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f1), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
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environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g.) of the Instruction. This rule
involves tug boat racing by various
classes of tugboats in Budd Inlet, WA.
An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.
m 2. Add § 100.1309 to read as follows:

§100.1309 Special Local Regulation;
Olympia Harbor Days Tug Boat Races,
Budd Inlet, WA.

(a) Regulated area. The following area
is specified as a race area: All waters of
Budd Inlet, WA the width of the
navigation channel south of a line
connecting the following points:
47°05.530" N, 122°55.844" W and
47°05.528" N, 122°55.680" W until
reaching the northernmost end of the
navigation channel at a line connecting
the following points: 47°05.108" N,
122°55.799° W and 47°05.131" N,
122°55.659" W then southeasterly until
reaching the southernmost entrance of
the navigation channel at a line
connecting the following points:
47°03.946" N, 122°54.577" W, 47°04.004’
N, 122°54.471" W.

(b) Regulations. In accordance with
the general regulations in 33 CFR part
100, the regulated area shall be closed
immediately prior to, during and
immediately after the event to all
persons and vessels not participating in
the event and authorized by the event
Sponsor.

(c) Authorization. All persons or
vessels who desire to enter the
designated race area created in this
section while it is enforced must obtain
permission from the on-scene patrol
craft on VHF Ch 13.

(d) Notice of enforcement dates. This
Special Local Regulation will only be
enforced during times announced by the
Captain of the Port. The Captain of the
Port will provide notice of the
enforcement of this special local
regulation by Notice of Enforcement in

the Federal Register. Additional
information may be available through
Broadcast Notice to Mariners and Local
Notice to Mariners.

Dated: May 11, 2011.
G.T. Blore,

Rear Admiral, U.S. Coast Guard Commander,
Thirteenth Coast Guard District.

[FR Doc. 2011-13172 Filed 5-26—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG-2011-0392]
RIN 1625-AA08

Temporary Change of Dates for
Recurring Marine Event in the Fifth
Coast Guard District; Elizabeth River,
Norfolk, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
temporarily change the enforcement
period of special local regulations for
recurring marine events in the Fifth
Coast Guard District. This regulation
apply to only one recurring marine
event that conducts various river boat
races and a parade during the ““35th
Annual Norfolk Harborfest Celebration.”
Special local regulations are necessary
to provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in portions of the Southern
Branch, Elizabeth River, VA during the
event.

DATES: This rule is effective from June
10, 2011 until June 12, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0392 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0392 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST1 Danica Jolly,
Waterways Management Division,
Sector Hampton Roads, Coast Guard;

telephone 757-668-5580, e-mail
Danica.A.Jolly@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
delaying the effective date would be
contrary to the public interest since
immediate action is needed to ensure
the public’s safety during the 35th
Annual Norfolk Harborfest Celebration.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
since immediate action is needed to
ensure the public’s safety during 35th
Annual Norfolk Harborfest Celebration.

Background and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of the Fifth Coast Guard
District. The on water activities that
typically comprise marine events
include sailing regattas, power boat
races, swim races and holiday boat
parades. For a description of the
geographical area of each Coast Guard
Sector—Captain of the Port Zone, please
see 33 CFR 3.25.

This regulation temporarily changes
the enforcement period of special local
regulations for recurring marine events
within the Fifth Coast Guard District.
This regulation applies to one marine
event found in 33 CFR 100.501, Line 37
of Table to § 100.501. The current
enforcement period is June 1, 2, and 3.

On June 10, 11, and 12, 2011, Norfolk
Festevents Ltd. will sponsor the “35th
Annual Norfolk Harborfest Celebration”
on the waters of the Southern Branch of
the Elizabeth River near Norfolk,
Virginia. The regulation at 33 CFR
100.501 is effective annually for this
marine event. The event will consist of
several boat races and parades on the
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Southern Branch of the Elizabeth River
in the vicinity of Town Point Beach,
Norfolk, Virginia. A fleet of spectator
vessels is expected to gather near the
event site to view the competitions. To
provide for the safety of participants,
spectators, support and transiting
vessels, the Coast Guard will
temporarily restrict vessel traffic in the
event area during the river boat races
and parade. The regulation at 33 CFR
100.501 will be enforced for the
duration of the event. Under provisions
of 33 CFR 100.501, on June 10, 11, and
12, 2011, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander.

Discussion of Rule

The Coast Guard is temporarily
changing the dates for an established
special local regulation for marine
events on specified waters of the
Southern Branch, Elizabeth River, near
Norfolk, Virginia. The regulated area
will be established in the interest of
public safety during the 35th Annual
Norfolk Harborfest Celebration, and will
be enforced on June 10, 11, and 12,
2011. Access to the regulated area will
be restricted during the specified dates
or until the river boat races and parades
are complete, whichever is sooner.
Except for participants and vessels
authorized by the Captain of the Port or
his Representative, no person or vessel
may enter or remain in the regulated
area.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders. Although this rule
prevents traffic from transiting a portion
of certain waterways during specified
events, the effect of this regulation will
not be significant due to the limited
duration that the regulated area will be
in effect and the extensive advance
notifications that will be made to the

maritime community via marine
information broadcasts, local radio
stations and area newspapers so
mariners can adjust their plans
accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the areas where marine events are being
held. This regulation will not have a
significant impact on a substantial
number of small entities because it will
be enforced only during marine events
that have been permitted by the Coast
Guard Captain of the Port. The Captain
of the Port will ensure that small
entities are able to operate in the areas
where events are occurring when it is
safe to do so. In some cases, vessels will
be able to safely transit around the
regulated area at various times, and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture

Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG—FAIR (1-888-734—-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
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health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves implementation of regulations
within 33 CFR Part 100 that apply to
organized marine events on the
navigable waters of the United States
that may have potential for negative

impact on the safety or other interest of
waterway users and shore side activities
in the event area. The category of water
activities includes but is not limited to
sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In §100.501, suspend line No. 37 in
the Table to §100.501.

m 3.In §100.501, add line No. 58 in
Table to § 100.501; to read as follows:

§100.501-35T05-0392 Special Local
Regulations; Marine Events in the Fifth
Coast Guard District.

* * * * *
Table to § 100.501.—All coordinates

listed in the Table to § 100.501 reference
Datum NAD 1983.

COAST GUARD SECTOR HAMPTON ROADS—COTP ZONE

Number Date Event

Sponsor

Location

* *

* * *

* *

58 s June 10-June 12, 2011  Norfolk Harborfest ........ Norfolk Festevents Ltd The waters of the Elizabeth River and its branches from shore to shore,
bounded to the northwest by a line drawn across the Port Norfolk
Reach section of the Elizabeth River between the northern corner of
the landing at Hospital Point, Portsmouth, Virginia, latitude

36°50’51.0” N, longitude 076°18°09.0” W and the north corner of the
City of Norfolk Mooring Pier at the foot of Brooks Avenue located at
latitude 36°51°00.0” N, longitude 076°17'52.0” W; bounded on the
southwest by a line drawn from the southern corner of the landing at
Hospital Point, Portsmouth, Virginia, at latitude 36°50'50.0” N, lon-
gitude 076°18710.0” W, to the northern end of the eastern most pier at
the Tidewater Yacht Agency Marina, located at latitude 36°50°29.0” N,
longitude 076°17°52.0” W; bounded to the south by a line drawn
across the Lower Reach of the Southern Branch of the Elizabeth
River, between the Portsmouth Lightship Museum located at the foot
of London Boulevard, in Portsmouth, Virginia, at latitude 36°50°10.0”
N, longitude 076°17°47.0” W, and the northwest corner of the Norfolk
Shipbuilding & Drydock, Berkley Plant, Pier No. 1, located at latitude
36°50'08.0” N, longitude 076°17’39.0” W; and to the southeast by the
Berkley Bridge which crosses the Eastern Branch of the Elizabeth
River between Berkley at latitude 36°5021.5” N, longitude
076°1714.5” W, and Norfolk at latitude 36°50’35.0” N, longitude
076°17°10.0” W.
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* * * * *

Dated: May 12, 2011.
Mark S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2011-13180 Filed 5-26-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2010-1139]

RIN 1625-AA09

Drawbridge Operation Regulation;
Atlantic Intracoastal Waterway (AIWW),
at Wrightsville Beach, NC; Cape Fear

and Northeast Cape Fear River, at
Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulations that govern the
operations of three North Carolina
Department of Transportation (NCDOT)
bridges: The S.R. 74 Bridge, across the
AIWW, mile 283.1 at Wrightsville
Beach, NC; the Cape Fear Memorial
Bridge across the Cape Fear River, mile
26.8; and the Isabel S. Holmes Bridge
across the Northeast Cape Fear River,
mile 1.0, both at Wilmington, NC. This
change will alter the dates these bridges
are allowed to remain in the closed
position to accommodate the annual
Beach2Battleship Iron and 2 Iron
Triathlon and the Battleship North
Carolina Half Marathon and 5K.

DATES: This rule is effective June 27,
2011.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2010—
1139 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-1139 in the “Keyword”
box, and then clicking ““Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed

rule, call or e-mail Ms. Lindsey
Middleton, Fifth District Bridge

Program, Coast Guard; telephone 757—
398-6629, e-mail
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 15, 2011, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operation
Regulation; Atlantic Intracoastal
Waterway (AIWW), at Wrightsville
Beach, NC; Cape Fear and Northeast
Cape Fear River, at Wilmington, NC in
the Federal Register (76 FR 8663). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

Basis and Purpose

The Beach2Battleship Iron and 2
Iron distance Triathlon competition is
an annual event that is held in the
Wrightsville Beach and Wilmington, NC
area in late October or early November.
The swimming portion of this triathlon
is tide dependent and so it is difficult
to determine the exact date to best hold
the event.

The Battleship North Carolina Half
Marathon & 5K is another annual event
that occurs in the Wrightsville Beach
and Wilmington, NC area on the second
Sunday of every November. Because of
the uncertainty of the tides and
consequently the exact date for the
Beach2Battleship Iron and %2 Iron
distance Triathlon competition, the
Battleship Race group has agreed to
schedule their race on the opposing
weekend of the Iron Man competition.

As with the Iron Man race, the exact
date of the closure will be published
locally in the Local Notice to Mariners
and the Broadcast Notice to Mariners.
The local community has become
accustomed to these annual events and
the bridge closures that are necessary for
them.

The S.R. 74 Bridge is a double leaf
bascule drawbridge with a vertical
clearance of 20 feet at mean high water
in the closed position. The current
operating schedule for the bridge is set
out in 33 CFR 117.821(a)(4). This rule
change will not affect the current
operation of the bridge but add an
additional closure period.

The regulatory Clljjange allows the S.R.
74 (Wrightsville Beach) Bridge to
remain closed to navigation between
7 a.m. and 10:30 a.m. and to remain
closed to navigation between 12 p.m.
and 11:59 p.m. on the last Saturday in
October or the first or second Saturday
in November depending on the tides

and the date the event will be held. The
exact date of the closure will be
published locally in the Local Notice to
Mariners and Broadcast Notice to
Mariners.

The Cape Fear Memorial Bridge is a
vertical lift drawbridge with a vertical
clearance of 65 feet at mean high water
in the closed position and the Isabel S.
Holmes Bridge is a double leaf bascule
drawbridge with a vertical clearance of
40 feet at mean high water in the closed
position. The current operating
schedules for these bridges are set out
in 33 CFR 117.823 and 33 CFR
117.829(a)(4), respectively. This
regulatory change modifies the existing
annual November closure from just the
second Sunday in November to the first
or second Sunday in November for the
Cape Fear Memorial Bridge and the
Isabel S. Holmes Bridge. The closure
time of 7 a.m. to 11 a.m. for the event
for both bridges remains unaffected in
this rule. The Isabel S. Holmes Bridge
will have an additional regulatory
change modification to include a
closure from 12 p.m. to 11:59 p.m. on
the last Saturday of October or the first
or second Saturday of November of
every year.

The waterway traffic consists mostly
of recreational vessels with some barges
and tugs during the daytime. There are
no alternative routes available to vessels
transiting these waterways. Vessels that
can transit under the bridges without an
opening may do so at any time. The
bridges will be able to open for
emergencies.

Discussion of Comments and Changes

No comments were received on the
proposed rule and no changes were
made to the proposed rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The changes are expected to have
minimal impact on mariners due to the
short duration that the drawbridges will
be maintained in the closed position.
Both events have been observed in past
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years with little to no impact to marine
or vehicular traffic. It is also a necessary
measure to facilitate public safety that
allows for the orderly movement of
participants and vehicular traffic before,
during, and after the races.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels needing to transit any of the
bridges between the hours of closure on
either race day.

This action will not have a significant
impact on a substantial number of small
entities because the rule only adds
minimal restrictions to the movement of
navigation, and mariners who plan their
transits in accordance with the
scheduled bridge closures can minimize
delay. Vessels that can safely transit
under the bridges may do so at any time.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise §117.821(a)(4) toread as
follows:

§117.821 Atlantic Intracoastal Waterway,
Albermarle Sound to Sunset Beach.

(a)* * ok



30832

Federal Register/Vol.

76, No. 103/Friday, May 27, 2011/Rules and Regulations

(4) S.R. 74 Bridge, mile 283.1, at
Wrightsville Beach, NC, between 7 a.m.
and 7 p.m., the draw need only open on
the hour; except that from 7 a.m. to 11
a.m. on the third and fourth Saturday in
September of every year and between 7
a.m. and 10:30 a.m. on the last Saturday
of October each year or the first or
second Saturday of November of every
year the draw need not open for vessels

due to annual triathlon events.
* * * * *

m 3. Revise §117.823 to read as follows:

§117.823 Cape Fear River.

The draw of the Cape Fear Memorial
Bridge, mile 26.8, at Wilmington need
not open for the passage of vessels from
8 a.m. to 10 a.m. on the second Saturday
of July of every year, and from 7 a.m. to
11 a.m. on the first or second Sunday of
November of every year to accommodate
annual marathon races.

W 4. Revise §117.829(a)(4) to read as
follows:

§117.829 Northeast Cape Fear River.

(a) * x %

(4) From 8 a.m. to 10 a.m. on the
second Saturday of July of every year,
from 12 p.m. to 11:59 p.m. on the last
Saturday of October or the first or
second Saturday of November of every
year, and from 7 a.m. to 11 a.m. on the
first or second Sunday of November of
every year, the draw need not open for
vessels to accommodate annual

marathon and triathlon races.
* * * * *

Dated: May 16, 2011.
William D. Lee,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2011-13169 Filed 5-26—-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0876; FRL-9311-9]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Permits for Construction and
Major Modification of Major Stationary
Sources of Air Pollution for the
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of West Virginia.
The intended effect of this action is to

approve the inclusion of nitrogen oxides
(NOx) as a precursor to ozone in the
State of West Virginia for permits for
construction and major modification of
major stationary sources of air pollution
for the prevention of significant
deterioration (PSD) areas in West
Virginia. This action will also add the
Federally equivalent provisions to the
rules for the PSD program as they
pertain to “reasonable possibility” and
delete certain references to pollution
control projects (PCPs) and clean units
(CUs) to make the West Virginia PSD
program consistent with the Federal
PSD program. This action is being taken
under the Clean Air Act (CAA).
DATES: Effective Date. This final rule is
effective on June 27, 2011.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2009-0876. All
documents in the docket are listed in
the www.regulations.gov website.
Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street, SE., Charleston, West
Virginia 25304.
FOR FURTHER INFORMATION CONTACT:
Sharon McCauley, (215) 814-3376, or by
e-mail at mccauley.sharon@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On December 17, 2010 (75 FR
78949), EPA published a notice of
proposed rulemaking (NPR) for the State
of West Virginia. The NPR proposed
approval of the inclusion of NOx as a
precursor to ozone for permits for
construction and major modification of
major stationary sources of air pollution
for PSD. This action will replace the
current SIP-approved version of
45CSR14, entitled, Permits for
Construction and Major Modification of
Major Stationary Sources of Air

Pollution for the Prevention of
Significant Deterioration. The formal
SIP revision was submitted by West
Virginia on July 20, 2009.

II. Summary of SIP Revision

This SIP revision consists of replacing
the current version of 45CSR14
approved by EPA on December 4, 2006
(71 FR 64470) with the regulations
which were made effective as a
legislative rule in West Virginia on June
1, 2009 and submitted to EPA on July
20, 2009. This revision governs the
permitting for the construction of new
major stationary sources and the
significant modification of existing
major stationary sources of air
pollutants in areas designated
attainment or non-classifiable for the
National Ambient Air Quality Standards
(NAAQS).

This approval of West Virginia’s SIP
submission addresses changes needed to
ensure consistency with the CAA’s part
C PSD permit program. This SIP
submission also corrects deficiencies
identified by EPA in the March 27, 2008
Federal Register action entitled,
“Completeness Findings for Section
110(a) State implementation Plans for
the 8-hour Ozone National Ambient Air
Quality Standards (1997 Ozone
NAAQS)” (73 FR 16205). EPA’s
approval of this SIP submission
addresses West Virginia’s compliance
with the portion of CAA Section
110(a)(2)(C) & (J) relating to the Part C
permit program for the 1997 Ozone
NAAQS, because this action would
approve regulating NOx as a precursor
to ozone in West Virginia’s SIP in
accordance with the Federal Register
action dated November 29, 2005 (70 FR
71612) that finalized NOx as a precursor
for ozone regulations set forth at 40 CFR
51.166 and in 40 CFR 52.21.

Additionally, in the course of taking
action upon the previously approved
NSR Reform SIP revision dated
December 4, 2006 (71 FR 64470), West
Virginia had requested that EPA not act
upon certain provisions of
45CSR14.19.8 pertaining to the
recordkeeping and reporting
requirements for sources that elect to
use the actual-to-projected actual
emission test and where there is a
“reasonable possibility”’ that a project
may result in a significant net emissions
increase. Based upon revisions to
45CSR14.19.8, EPA is now approving
45CSR14.19.8 in its entirety into the
West Virginia SIP with this action as
regulatory corrections have been made
to the State’s regulations.

The references to pollution control
projects (PCPs) and clean units (CUs)
were deleted in the West Virginia
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regulations in accordance with the
Federal rulemaking action dated June
13, 2007 (72 FR 32526). These State
references to PCPs and CUs are not a
part of the currently approved SIP and
are, therefore, just being corrected in
West Virginia’s regulations; as a result
of correctly deleting their references,
West Virginia’s regulations will be
consistent with the Federally
enforceable provisions.

EPA has determined that the current
amendments to West Virginia’s PSD
permit program at 45CSR14, as
submitted on July 20, 2009, meet the
minimum requirements of 40 CFR
51.166 and the Clean Air Act. This
action will approve these revisions to
the West Virginia SIP.

III. Final Action

EPA is approving the West Virginia
SIP revision submitted on July 20, 2009
which amends 45CSR14 as a revision to
the West Virginia SIP. EPA is also
making a determination that West
Virginia’s SIP meets the requirements of
CAA Sections 110(a)(2)(C) and (J)
relating to the part C permit program for
the 1997 Ozone NAAQS. EPA had
solicited public comments on these
issues discussed in this document in the
prior proposed Federal Register action
dated December 17, 2010 (75 FR 78949).
No adverse comments were received.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e isnot a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 26, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action to
include NOx as a precursor to ozone
and the provisions for “reasonable
possibility” in West Virginia for permits
for construction and major modification
of major stationary sources of air
pollution for the prevention of
significant deterioration may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 9, 2011.

W.C. Early,
Acting Regional Administrator, EPA Region
I

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(c) is amended by revising the entries
for [45 CSR] Series 14 to read as follows:

§52.2520 Identification of plan.

* * * * *

(C)* EE
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EPA-APPROVED REGULATIONS IN THE WEST VIRGINIA SIP

tati State " . -
State citation [Chapter . . ) Additional explanation/citation at
16-20 or 45 CSR] Title/subject eff(;e;téve EPA approval date 40 CER 52.9565

[45 CSR] Series 14 Permits for Construction and Major Modification of Major Stationary Sources of Air Pollution for the Prevention of

Significant Deterioration

Section 45—14-1 ....... General ......cccceeeeeeeeeiieeeeeeeee
Section 45-14-2 ....... Definitions ......cccvvveeeeicieeeeieee
Section 45-14-3 ....... Applicability ........cccooviiiiiiiiiee

Section 45-14—-4 ....... Ambient Air Quality Increments
and Ceilings.

Section 45-14-5 ....... Area Classification ...........ccccceeee

Section 45-14-6 ....... Prohibition of Dispersion En-
hancement Techniques.

Registration, Report and Permit
Requirements for Major Sta-
tionary Sources and Major
Modifications.

Requirements Relating to Control
Technology.

Requirements Relating to the
Source’s Impact on Air Quality.

Modeling Requirements ...............

Section 45-14-7 .......

Section 45-14-8 .......
Section 45-14-9 .......
Section 45-14-10 .....

Section 45-14—11 ..... Air Quality Monitoring Require-

ments.

Section 45—-14-12 ..... Additional Impacts Analysis Re-
quirements.

Section 45-14-13 ..... Additional Requirements and

Variances for Source Impacting
Federal Class 1 Areas.

Section 45-14—-14 ..... Procedures for Sources Employ-

ing Innovative Control Tech-
nology.

Section 45-14-15 ..... Exclusions From Increment Con-
sumption.

Section 45-14-16 ..... Specific Exemptions ....................

Section 45-14-17 ..... Public Review Procedures ..........

Section 45-14-18 ..... Public Meetings .......ccccoceeriieenienne

Section 45-14-19 ..... Permit Transfer, Cancellation and
Responsibility.

Section 45-14-20 ..... Disposition of Permits ..................

Section 45-14-21 ..... Conflict with Other Permitting
Rules.
Section 45-14-25 ..... Actual PALS ..o

Section 45-14-26 .....

6/01/09
6/01/09
6/01/09
6/01/09
6/01/09
6/01/09

6/01/09

6/01/09
6/01/09
6/01/09
6/01/09
6/01/09

6/01/09

6/01/08

6/01/09
6/01/09
6/01/09
6/01/09

6/01/09

6/01/09
6/01/09
6/01/09

6/01/09

5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].

5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].

5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number

where the document begins].
5/27/11 [Insert page number
where the document begins].

5/27/11 [Insert page number
where the document begins].

5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].

5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].
5/27/11 [Insert page number
where the document begins].

*

This action incorporates all of this
Section into SIP.

This action incorporates all of this
Section into SIP.

This action incorporates all of this
Section into SIP, amended text
added for clarification.
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[FR Doc. 2011-13067 Filed 5-26—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721
[EPA-HQ-OPPT-2008-0296; FRL—8858—1]
RIN 2070-AJ41

Requests for Modification or
Revocation of Toxic Substances
Control Act Section 5 Significant New

Use Notice Requirements; Revision to
Notification Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This direct final rule amends
the procedures for requests for
modification or revocation of Toxic
Substances Control Act (TSCA) section
5 significant new use notification
(SNUN) requirements by establishing
electronic submission requirements.
EPA issued a final rule in the Federal
Register of January 6, 2010, introducing
electronic reporting requirements for
TSCA section 5 submissions and
supporting documents. However, the
regulatory text inadvertently did not
include amendments to the reporting
requirements for submissions of
requests for modifications or
revocations of SNUN requirements. This
direct final rule includes the
amendment that was originally intended
by EPA.

DATES: This direct final rule is effective
July 26, 2011 without further notice,
unless EPA receives adverse comment
on or before June 27, 2011. If EPA
receives adverse comments on this
action, EPA will withdraw the direct
final rule before its effective date. EPA
will then issue a proposed rule,
providing a 30-day period for public
comment.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2008-0296. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Greg
Schweer, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone
number: (202) 564—8469; e-mail address:
schweer.greg@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this action apply to me?

You may be affected by this action if
you manufacture, import, or process
chemicals for commercial purposes.
Potentially affected entities may
include, but are not limited to:

e Manufacturers, importers, and
processors of chemical substances or
mixtures, e.g., chemical manufacturing
and processing and petroleum refineries
(NAICS codes 325 and 324110).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
40 CFR part 721 for TSCA section 5-
related obligations. If you have any
questions regarding the applicability of

this action to a particular entity, consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

II. Background

A. What action is the agency taking?

This action amends 40 CFR
721.185(b)(1), which sets forth
requirements for requesting
modification or revocation of SNUN
requirements. This provision requires
persons who request modification of
SNUN requirements for a particular
chemical substance to send the request
in writing to EPA. When developing the
TSCA section 5 electronic reporting
requirements published in the Federal
Register issue of January 6, 2010 (75 FR
773) (FRL-8794-5), EPA had intended
to include these modification requests.
In the document proposing electronic
reporting of TSCA section 5
submissions published in the Federal
Register issue of December 22, 2008 (73
FR 78261) (FRL-8395-8), EPA included
regulatory text to require electronic
reporting for modification and
revocation requests regarding significant
new use reporting requirements for
microorganisms under 40 CFR
725.984(b)(1), containing language
almost identical to the regulatory
language included in this direct final
rule. Discussion in the preamble of the
final rule regarding types of submissions
that would continue to be required in
hard copy did not include modification
and revocation requests under
§721.185(b)(1). No comments were
received regarding 40 CFR
725.984(b)(1), and EPA finalized this
change. However, the corresponding
change to the analogous provision in
§721.185(b)(1) was inadvertently
omitted from both the proposed and
final rule. This direct final rule includes
this change.

B. What is the agency’s authority for
taking this action?

Section 5(a)(1)(A) of TSCA requires
persons to notify EPA at least 90 days
before manufacturing a new chemical
substance for commercial purposes
(under TSCA manufacture includes
import). Section 3(9) of TSCA defines a
“new chemical substance” as any
substance that is not on the TSCA
Inventory of Chemical Substances
compiled by EPA under section 8(b) of
TSCA. Section 5(a)(2) of TSCA
authorizes EPA to determine that a use
of a chemical substance is a “‘significant
new use.” EPA must make this
determination by rule after considering
all relevant factors, including those
listed in TSCA section 5(a)(2). Once
EPA determines that a use of a chemical
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substance is a significant new use,
TSCA section 5(a)(1)(B) requires persons
to submit a notice to EPA at least 90
days before manufacturing or processing
the chemical substance for that use.

The Government Paperwork
Elimination Act (GPEA) requires
Federal agencies to provide for the:

1. Option of electronic maintenance,
submission, or disclosure of
information, when practicable as a
substitute for paper.

2. Use and acceptance of electronic
signatures, when practicable. EPA’s
Cross-Media Electronic Reporting
Regulation (CROMERR) (40 CFR part 3),
published in the Federal Register issue
of October 13, 2005 (70 FR 59848) (FRL—
7977-1), provides that any requirement
in title 40 of the CFR to submit a report
directly to EPA can be satisfied with an
electronic submission that meets certain
conditions once the Agency publishes a
document that electronic document
submission is available for that
requirement.

C. Why is this notice issued as a final
rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(3)(B), provides that, when an
agency for good cause finds that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making this rule final without prior
proposal and opportunity for comment,
for the reasons mentioned in Unit ILA.
EPA finds that this constitutes good
cause under 5 U.S.C. 533(b)(3)(B).

III. Statutory and Executive Order
Reviews

This action amends an existing
regulation to correct an omission in the
final rule published in the Federal
Register of January 6, 2010, introducing
electronic reporting of TSCA section 5
submissions and supporting documents;
it does not otherwise amend or impose
any other requirements. This action is
not a “significant regulatory action”
under Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Further, this
direct final rule does not impose new or
change any information collection
burden that requires additional review
by the Office of Management and
Budget (OMB) under the provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). The information
collection activities contained in the
regulations are already approved under
OMB control numbers 2070-0012 and

2070-0038. An agency may not conduct
or sponsor, and a person is not required
to respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and on
corresponding collection instruments,
as applicable.

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the Agency hereby certifies that
this direct final rule will not have a
significant adverse economic impact on
a substantial number of small entities.
The correction is not expected to have
any adverse economic impacts on
affected entities, regardless of their size.
This determination is consistent with
that made for the final rule, which
appears in Unit VII.C. of the preamble
to the January 6, 2010 final rule.

State, local, and tribal governments
were not expected to be affected by the
January 6, 2010 final rule (see Unit
VILD. through F. of the preamble to that
action), and, similarly, this direct final
rule is not expected to affect these
governments. Accordingly, pursuant to
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1531-
1538), EPA has determined that this
action is not subject to the requirements
in UMRA sections 202 and 205 because
it does not contain a Federal mandate
that may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
for the private sector in any 1 year. In
addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in UMRA sections 203 and
204. For the same reasons, EPA has
determined that this direct final rule
does not have “federalism implications’
as specified in Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999), because it would not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in the
Order. Thus, Executive Order 13132
does not apply to this direct final rule.
Nor does it have “tribal implications” as
specified in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
22951, November 9, 2000). Thus,
Executive Order 13175 does not apply
to this action.

Since this action is not economically
significant under Executive Order
12866, it is not subject to Executive
Order 13045, entitled Protection of

’

Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), and Executive Order
13211, entitled Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). In addition,
EPA interprets Executive Order 13045
as applying only to those regulatory
actions that concern health or safety
risks, which is not the case in this direct
final rule.

This action does not involve technical
standards that would require the
consideration of voluntary consensus
standards pursuant to section 12(d) of
the National Technology Transfer and
Advancement Act (NTTAA) (15 U.S.C.
272).

This action does not have an adverse
impact on the environmental and health
conditions in low-income and minority
communities. Therefore, this action
does not involve special consideration
of environmental justice related issues
as specified in Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

IV. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 721
Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.
Dated: May 12, 2011.
Stephen A. Owens,
Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

Therefore, 40 CFR chapter I is
amended as follows:

PART 721—[AMENDED]
m 1. The authority citation for part 721

continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

m 2. Revise paragraph (b)(1) of § 721.185
to read as follows:
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§721.185 Limitation or revocation of
certain notification requirements.
* * * * *

(b) L

(1) Any affected person may request
modification or revocation of significant
new use notification requirements for a
substance that has been added to
subpart E of this part using the
procedures described in § 721.160 or
§ 721.170 by writing to the Director of
the Office of Pollution Prevention and
Toxics, and stating the basis for such
request. The request must be
accompanied by the information
sufficient to support the request.
Persons submitting a request to EPA
under this part, unless allowed by 40
CFR 720.40(a)(2)(i), (ii), or (iii), must
submit the request to EPA via EPA’s
Central Data Exchange (CDX) using
EPA-provided e-PMN reporting software
in the manner set forth in 40 CFR
720.40(a)(2). See 40 CFR 720.40(a)(2)(iv)
for information on how to obtain the
e-PMN software. Support documents
related to these requests must also be
submitted to EPA in the manner set
forth in 40 CFR 720.40(a)(2)(i), (ii), or
(iii). Paper requests must be submitted
either via U.S. mail to the Document
Control Office (DCO) (7407M), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; ATTN: Request to
Amend SNUR or submitted via courier
to the Environmental Protection
Agency, OPPT Document Control Office
(DCO), EPA East Bldg., 1201
Constitution Ave., NW., Rm. 6428,
Washington, DC 20004; ATTN: Request
to Amend SNUR. Optical discs
containing electronic requests must be
submitted by courier to the
Environmental Protection Agency,
OPPT Document Control Office (DCO),
EPA East Bldg., 1201 Constitution Ave.,
NW., Rm. 6428, Washington, DC 20004;
ATTN: Request to Amend SNUR.
[FR Doc. 2011-13250 Filed 5-26—11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-8181]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A

notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAS) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
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1993, Regulatory Planning and Review,  Paperwork Reduction Act, 44 U.S.C. Authority: 42 U.S.C. 4001 et seq.;
58 FR 51735. 3501 et seq. Reorganization Plan No. 3 of 1978, 3 CFR,
Executive Order 13132, Federalism. 1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,

This rule involves no policies that have List of Subjects in 44 CFR Part 64 3 CFR, 1979 Comp.; p. 376.

federalism implications under Executive Flood insurance, Floodplains. 64.6 Amended
Order 13132. - ) Accordingly, 44 CFR part 64 is §64.6 [Amended]
He?gf;ugﬁsgggr 1 jgég{hcelgg pfﬁzggfe amended as follows: m 2. The tables published under the
standards of Executive Order 12988. PART 64—[AMENDED] ?ultlhorl’fy of § 64.6 are amended as
Paperwork Reduction Act. This rule oHows:
does not involve any collection of m 1. The authority citation for part 64
information for purposes of the continues to read as follows:
FDéate cl:ertain
. Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date an;:\;eairr:bllgr}%er
SFHAs
Region IV
Kentucky:
Beaver Dam, City of, Ohio County ........ 210184 | June 12, 1975, Emerg; September 27, | June 2, 2011 .... | June 2, 2011.
1985, Reg; June 2, 2011, Susp.
Benton, City of, Marshall County .......... 210163 | September 22, 1972, Emerg; March 15, | ...... [o o RURT Do.
1977, Reg; June 2, 2011, Susp.
Calvert City, City of, Marshall County ... 210164 | July 8, 1975, Emerg; August 5, 1985, Reg; | ...... (o [o IR Do.
June 2, 2011, Susp.
Carter County, Unincorporated Areas ... 210050 | January 20, 1976, Emerg; February 15, | ...... do e Do.
1984, Reg; June 2, 2011, Susp.
Gratz, City of, Owen County ................. 210321 | June 18, 1976, Emerg; August 19, 1986, | ...... [o [o R Do.
Reg; June 2, 2011, Susp.
Grayson, City of, Carter County ............ 210051 | July 10, 1975, Emerg; August 16, 1982, | ...... do . Do.
Reg; June 2, 2011, Susp.
Hardin, City of, Marshall County ........... 210303 | October 15, 1997, Emerg; July 1, 2001, | ...... o [o TR Do.
Reg; June 2, 2011, Susp.
Hartford, City of, Ohio County ............... 210357 | September 8, 1982, Emerg; September 4, | ...... do .o Do.
1985, Reg; June 2, 2011, Susp.
Jessamine  County, Unincorporated 210125 | April 16, 1973, Emerg; August 1, 1978, | ...... do s Do.
Areas. Reg; June 2, 2011, Susp.
Marshall County, Unincorporated Areas 210252 | N/A, Emerg; April 1, 1997, Reg; June 2, | ...... do e Do.
2011, Susp.
Monterey, City of, Owen County ........... 210295 | April 20, 1976, Emerg; August 5, 1986, | ...... (o [o IR Do.
Reg; June 2, 2011, Susp.
Nicholasville, City of, Jessamine County 210126 | June 11, 1975, Emerg; April 17, 1989, Reg; | ...... [o [o R Do.
June 2, 2011, Susp.
Ohio County, Unincorporated Areas ..... 210183 | August 3, 1983, Emerg; September 29, | ...... do . Do.
1989, Reg; June 2, 2011, Susp.
Olive Hill, City of, Carter County ........... 210052 | July 29, 1975, Emerg; August 16, 1982, | ...... (o [o TR Do.
Reg; June 2, 2011, Susp.
Owen County, Unincorporated Areas ... 210186 | May 2, 1997, Emerg; July 1, 1999, Reg; | ...... do e Do.
June 2, 2011, Susp.
Wilmore, City of, Jessamine County ..... 210311 | January 17, 1975, Emerg; November 5, | ...... (o [o TR Do.
1986, Reg; June 2, 2011, Susp.
Mississippi:
Macon, City of, Noxubee County .......... 280123 | April 29, 1975, Emerg; January 1, 1986, | ...... (o [o TN Do.
Reg; June 2, 2011, Susp.
Monticello, Town of, Lawrence County 280225 | April 27, 1979, Emerg; April 2, 1986, Reg; | ...... do . Do.
June 2, 2011, Susp.
Noxubee County, Unincorporated Areas 280305 | December 21, 1978, Emerg; July 1, 1987, | ...... do e Do.
Reg; June 2, 2011, Susp.
Silver Creek, Town of, Lawrence Coun- 280226 | November 3, 2008, Emerg; June 2, 2011, | ...... (o [o IR Do.
ty. Reg; June 2, 2011, Susp.
Region V
lllinois:
Adams County, Unincorporated Areas .. 170001 | November 27, 1974, Emerg; November 15, | ...... do . Do.
1985, Reg; June 2, 2011, Susp.
Cleveland, Village of, Henry County ..... 170748 | April 8, 1977, Emerg; August 1, 1980, Reg; | ...... o [o TR Do.
June 2, 2011, Susp.
Coal Valley, Village of, Henry and Rock 170585 | September 26, 1974, Emerg; December 4, | ...... (o [o IR Do.
Island Counties. 1979, Reg; June 2, 2011, Susp.
Colona, City of, Henry County .............. 170749 | July 7, 1976, Emerg; September 17, 1980, | ...... (o [o TR Do.
Reg; June 2, 2011, Susp.
Crawford County, Unincorporated Areas 170939 | N/A, Emerg; March 14, 1996, Reg; June 2, | ...... do e Do.
2011, Susp.
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Florence, Village of, Pike County .......... 170552 | May 27, 1976, Emerg; February 18, 1981, | ...... do s Do.
Reg; June 2, 2011, Susp.
Geneseo, City of, Henry County ........... 170284 | March 31, 1972, Emerg; May 16, 1977, | ...... [o [o R Do.
Reg; June 2, 2011, Susp.
Henry County, Unincorporated Areas ... 170739 | February 7, 1974, Emerg; January 17, | ...... (o [o IR Do.
1985, Reg; June 2, 2011, Susp.
Hull, Village of, Pike County .................. 170553 | April 30, 1974, Emerg; June 11, 1976, Reg; | ...... do e Do.
June 2, 2011, Susp.
Hutsonville, Village of, Crawford County 170178 | June 17, 1975, Emerg; March 15, 1984, | ...... (o [o IR Do.
Reg; June 2, 2011, Susp.
Kewanee, City of, Henry County ........... 170286 | April 3, 1975, Emerg; March 4, 1986, Reg; | ...... (o [o TR Do.
June 2, 2011, Susp.
Nebo, Village of, Pike County ............... 170554 | August 26, 1976, Emerg; August 1, 1984, | ...... do e Do.
Reg; June 2, 2011, Susp.
New Canton, Town of, Pike County ...... 170555 | April 24, 1997, Emerg; June 2, 2011, Reg; | ...... [o [o R Do.
June 2, 2011, Susp.
Palestine, Village of, Crawford County 170179 | November 12, 1975, Emerg; September 4, | ...... (o [o IR Do.
1985, Reg; June 2, 2011, Susp.
Pearl, Village of, Pike County ............... 170556 | September 1, 1976, Emerg; September 16, | ...... do e Do.
1981, Reg; June 2, 2011, Susp.
Pike County, Unincorporated Areas ...... 170551 | May 1, 1974, Emerg; January 3, 1986, Reg; | ...... do . Do.
June 2, 2011, Susp.
Pleasant Hill, Village of, Pike County .... 170558 | October 4, 1974, Emerg; October 15, 1985, | ...... (o [o TR Do.
Reg; June 2, 2011, Susp.
Quincy, City of, Adams County ............. 170003 | March 25, 1974, Emerg; October 15, 1981, | ...... [o [ T Do.
Reg; June 2, 2011, Susp.
Robinson, City of, Crawford County ...... 170180 | July 17, 1975, Emerg; April 6, 1984, Reg; | ...... [o [o R Do.
June 2, 2011, Susp.
Valley City, Village of, Pike County ....... 170559 | May 14, 1979, Emerg; February 18, 1981, | ...... do e Do.
Reg; June 2, 2011, Susp.
Ohio:
Arcadia, Village of, Hancock County ..... 390241 | January 5, 1978, Emerg; March 1, 1987, | ...... [o [o R Do.
Reg; June 2, 2011, Susp.
Arlington, Village of, Hancock County ... 390242 | February 25, 1976, Emerg; February 2, | ...... do e Do.
1984, Reg; June 2, 2011, Susp.
Findlay, City of, Hancock County .......... 390244 | January 15, 1975, Emerg; December 4, | ...... do i Do.
1984, Reg; June 2, 2011, Susp.
Fostoria, City of, Hancock, Seneca, and 390245 | April 9, 1975, Emerg; July 1, 1987, Reg; | ...... do . Do.
Wood Counties. June 2, 2011, Susp.
Hancock County, Unincorporated Areas 390767 | May 28, 1991, Emerg; August 5, 1991, | ..... do s Do.
Reg; June 2, 2011, Susp.
Jenera, Village of, Hancock County ...... 390246 | January 24, 2008, Emerg; May 1, 2008, | ...... do e Do.
Reg; June 2, 2011, Susp.
Mount Blanchard, Village of, Hancock 390248 | January 13, 1976, Emerg; February 5, | ...... [o [o R Do.
County. 1986, Reg; June 2, 2011, Susp.
Region VI
Arkansas:
Booneville, City of, Logan County ......... 050472 | July 2, 1975, Emerg; June 25, 1976, Reg; | ...... do . Do.
June 2, 2011, Susp.
Caulksville, Town of, Logan County ...... 050397 | January 13, 1983, Emerg; July 3, 1985, | ...... (o [o TR Do.
Reg; June 2, 2011, Susp.
Logan County, Unincorporated Areas ... 050447 | March 13, 1981, Emerg; October 18, 1988, | ...... do e Do.
Reg; June 2, 2011, Susp.
Magazine, City of, Logan County .......... 050344 | June 2, 1976, Emerg; July 13, 1982, Reg; | ...... do e Do.
June 2, 2011, Susp.
Paris, City of, Logan County ................. 050132 | December 18, 1974, Emerg; July 6, 1982, | ...... do i Do.
Reg; June 2, 2011, Susp.
Subiaco, Town of, Logan County .......... 050288 | March 23, 1976, Emerg; July 5, 1978, Reg; | ...... do ..o Do.
June 2, 2011, Susp.
Oklahoma:
Bennington, Town of, Bryan County ..... 400260 | October 23, 1980, Emerg; August 19, 1985, | ...... do i Do.
Reg; June 2, 2011, Susp.
Bokchito, Town of, Bryan County .......... 400349 | February 9, 1978, Emerg; October 19, | ...... (o [o TN Do.
1982, Reg; June 2, 2011, Susp.
Bryan County, Unincorporated Areas ... 400482 | July 21, 1982, Emerg; September 18, 1991, | ...... (o [o TN Do.
Reg; June 2, 2011, Susp.
Caddo, Town of, Bryan County ............. 400353 | October 26, 1976, Emerg; May 25, 1978, | ...... do . Do.
Reg; June 2, 2011, Susp.
Durant, City of, Bryan County ............... 400460 | May 20, 1975, Emerg; September 30, 1980, | ...... do e Do.

Reg; June 2, 2011, Susp.
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Texas:
Hubbard, City of, Hill County ................. 480859 | April 3, 1981, Emerg; May 1, 1985, Reg; | ...... do .o Do.
June 2, 2011, Susp.
Mertens, Town of, Hill County ............... 480862 | August 16, 1990, Emerg; March 1, 1991, | ..... do .o Do.
Reg; June 2, 2011, Susp.
Region Vii
lowa:
Clayton, City of, Clayton County ........... 190072 | February 24, 1975, Emerg; March 16, 1989, | ...... (o [o TR Do.
Reg; June 2, 2011, Susp.
Clayton County, Unincorporated Areas 190858 | May 3, 1976, Emerg; May 1, 1990, Reg; | ...... (o [o TR Do.
June 2, 2011, Susp.
Elkader, City of, Clayton County ........... 190073 | October 3, 1974, Emerg; September 29, | ...... (o [o TR Do.
1978, Reg; June 2, 2011, Susp.
Elkport, City of, Clayton County ............ 190074 | December 24, 1974, Emerg; August 1, | ...... (o [o TR Do.
1986, Reg; June 2, 2011, Susp.
Farmersburg, City of, Clayton County ... 190075 | October 6, 1975, Emerg; August 19, 1986, | ...... (o [o TR Do.
Reg; June 2, 2011, Susp.
Garber, City of, Clayton County ............ 190076 | March 7, 1975, Emerg; August 1, 1986, | ...... (o [o TR Do.
Reg; June 2, 2011, Susp.
Marquette, City of, Clayton County ....... 195182 | April 16, 1971, Emerg; January 19, 1972, | ...... do e, Do.
Reg; June 2, 2011, Susp.
McGregor, City of, Clayton County ....... 195183 | April 9, 1971, Emerg; January 19, 1972, | ...... [0 o JUVUUPR Do.
Reg; June 2, 2011, Susp.
Millville, City of, Clayton County ............ 190081 | July 9, 1975, Emerg; July 2, 1987, Reg; | ...... do e, Do.
June 2, 2011, Susp.
Saint Olaf, City of, Clayton County ....... 190084 | March 10, 1975, Emerg; August 1, 1986, | ...... do e, Do.
Reg; June 2, 2011, Susp.
Strawberry Point, City of, Clayton 190662 | N/A, Emerg; October 19, 2010, Reg; June | ...... [o oINS Do.
County. 2, 2011, Susp.
Volga, City of, Clayton County .............. 190085 | July 23, 1975, Emerg; August 1, 1986, Reg; | ...... do ..o Do.
June 2, 2011, Susp.
Region IX
California:
Fort Bragg, City of, Mendocino County 060184 | May 23, 1975, Emerg; December 7, 1982, | ...... [0 o JUVUUPR Do.
Reg; June 2, 2011, Susp.
Ukiah, City of, Mendocino County ......... 060186 | October 30, 1974, Emerg; July 19, 1982, | ...... do e, Do.
Reg; June 2, 2011, Susp.
Willits, City of, Mendocino County ........ 060187 | July 16, 1975, Emerg; July 19, 1982, Reg; | ...... do ..o Do.
June 2, 2011, Susp.
Region X
Oregon:
Benton County, Unincorporated Areas 410008 | April 18, 1974, Emerg; August 5, 1986, | ...... do ..o Do.
Reg; June 2, 2011, Susp.
Corvallis, City of, Benton County .......... 410009 | October 24, 1974, Emerg; January 3, 1985, | ...... do e, Do.
Reg; June 2, 2011, Susp.
Monroe, City of, Benton County ............ 410010 | July 8, 1975, Emerg; January 3, 1986, Reg; | ...... (o o JUVUUPR Do.
June 2, 2011, Susp.
Philomath, City of, Benton County ........ 410011 | June 6, 1975, Emerg; June 15, 1982, Reg; | ...... do .o Do.
June 2, 2011, Susp.

*-do- = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: May 11, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation.

[FR Doc. 2011-13139 Filed 5-26—11; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 36

[CC Docket No. 80-286; FCC 11-71]

Jurisdictional Separations and Referral
to the Federal-State Joint Board

AGENCY: Federal Communications
Commission.

ACTION: Interim rule.

SUMMARY: Jurisdictional separations is
the process by which incumbent local
exchange carriers (incumbent LECs)
apportion regulated costs between the
intrastate and interstate jurisdictions. In
this document, the Commission extends
the current freeze of part 36 category
relationships and jurisdictional cost
allocation factors used in jurisdictional
separations until June 30, 2012.
Extending the freeze will allow the
Commission to provide stability for, and
avoid imposing undue burdens on,
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carriers that must comply with the
Commission’s separations rules while
the Commission and the Federal-State
Joint Board consider issues relating to
comprehensive reform of the
jurisdictional separations process.
DATES: Effective June 27, 2011.

FOR FURTHER INFORMATION CONTACT:
Daniel Ball, Attorney Advisor, at 202—
418-1577, Pricing Policy Division,
Wireline Competition Bureau.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (R&O) in CC Docket No. 80—
286, FCC 11-71, released on May 4,
2011. The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street, SW., Washington, DC
20554.

1. Jurisdictional separations is the
process by which incumbent LECs
apportion regulated costs between the
intrastate and interstate jurisdictions.

2. The 2001 Separations Freeze Order,
66 FR 33202, June 21, 2001, froze all
part 36 category relationships and
allocation factors for price cap carriers
and all allocation factors for rate-of-
return carriers. Rate-of-return carriers
had the option to freeze their category
relationships at the outset of the freeze.
The freeze was originally established
July 1, 2001 for a period of five years,
or until the Commission completed
separations reform, whichever occurred
first. The 2006 Separations Freeze
Extension Order, 71 FR 29843, May 24,
2006, extended the freeze for three years
or until the Commission completed
separations reform, whichever occurred
first. The 2009 Separations Freeze
Extension Order, 74 FR 23955, May 22,
2009, extended the freeze until June 30,
2010, and the 2010 Separations Freeze
Extension Order, 75 FR 30301, June 1,
2010, extended the freeze until June 30,
2011.

3. The NPRM proposed extending the
current freeze of part 36 category
relationships and jurisdictional cost
allocation factors used in jurisdictional
separations, which freeze would
otherwise expire on June 30, 2011, until
June 30, 2012. The R&O adopts that
proposal. The extension will allow the
Commission to continue to work with
the Federal-State Joint Board on
Separations to achieve comprehensive
separations reform. Pending
comprehensive reform, the Commission
concludes that the existing freeze
should be extended on an interim basis
to avoid the imposition of undue
administrative burdens on incumbent
LECs. The overwhelming majority of
parties filing comments in response to

the NPRM supported extension of the
freeze.

4. The extended freeze will be
implemented as described in the 2001
Separations Freeze Order. Specifically,
price-cap carriers would use the same
relationships between categories of
investment and expenses within part 32
accounts and the same jurisdictional
allocation factors that have been in
place since the inception of the current
freeze on July 1, 2001. Rate-of-return
carriers would use the same frozen
jurisdictional allocation factors, and
would use the same frozen category
relationships if they had opted
previously to freeze those as well.

5. As required by the Regulatory
Flexibility Act, the Commission certifies
that these regulatory amendments will
not have a significant impact on small
business entities.

6. The R&O does not propose any new
or modified information collections
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new, modified, or proposed
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, 44 U.S.C.
3506(c)(4).

7. The Commission will send a copy
of the R&O in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.

801(a)(1)(A).
Ordering Clauses

8. Pursuant to sections 1, 4(i) and (j),
214(e), 254, and 410 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
214(e), 254, and 410, the R&O is
adopted.

9. The report and order shall be
effective June 27, 2011.

10. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the R&O, including the Final Regulatory
Flexibility Certification, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 36

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone, and Uniform
System of Accounts.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR part 36 as
follows:

PART 36—JURISDICTIONAL
SEPARATIONS PROCEDURES;
STANDARD PROCEDURES FOR
SEPARATING
TELECOMMUNICATIONS PROPERTY
COSTS, REVENUES, EXPENSES,
TAXES AND RESERVES FOR
TELECOMMUNICATIONS COMPANIES

m 1. The authority citation for part 36
continues to read as follows:

Authority: 47 U.S.C. Secs. 151, 154 (i) and
(i), 205, 221(c), 254, 403, and 410.

m 2.In 47 CFR part 36 remove the words
“June 30, 2011” and add, in their place,
the words “June 30, 2012” in the
following places:
m a. Section 36.3(a), (b), (c), (d), and (e);
m b. Section 36.123(a)(5) and (a)(6);

m c. Section 36.124(c) and (d);

m d. Section 36.125(h) and (i);
m c. Section 36.126(b)(5), (c)(4), (e)(4),
and (f)(2);

m f. Section 36.141(c);

m g. Section 36.142(c);
m h. Section 36.152(d);
m i. Section 36.154(g);
m j. Section 36.155(b);
m k. Section 36.156(c);
m 1. Section 36.157(b);
m m. Section 36.191(d);
W n. Section 36.212(c);

m 0. Section 36.214(a);

| p. Section 36.372;

m g. Section 36.374(b) and (d);

m 1. Section 36.375(b)(4) and (b)(5);

m s. Section 36.377(a) introductory text,
(a)(1)(ix), (a)(2)(vii), (a)(3)(vii),
(a)(4)(vii), (a)(5)(vii), and (a)(6)(vii);

m t. Section 36.378(b)(1);

m u. Section 36.379(b)(1) and (b)(2);

m v. Section 36.380(d) and (e);

m w. Section 36.381(c) and (d); and

m Xx. Section 36.382(a).

[FR Doc. 2011-12679 Filed 5-26—11; 8:45 am|
BILLING CODE 6712-01-P

)

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 10-51; FCC 11-54]

Structure and Practices of the Video
Relay Service Program; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission (FCC) is correcting a final
rule that appeared in the Federal
Register of May 2, 2011. The document
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adopted rules to address fraud, waste,
and abuse in the Video Relay Service
(VRS) industry.

DATES: Effective June 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Diane Mason, Consumer and
Governmental Affairs Bureau, Disability
Rights Office, at (202) 418-7126 or
e-mail Diane.Mason@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document makes the following
corrections to the final rule published
May 2, 2011, at 76 FR 24393:

[Corrected]

1. On page 24393, column 3, revise
the DATES section to read as follows:
DATES: Effective June 1, 2011, except
§64.604(b)(4)(iii) of the Commission’s
rules, which shall become effective
August 30, 2011, and the following new
provisions §§ 64.604(c)(5)(iii)(C)(2),(3),
(4), and (7); 64.604(c)(5)(iii)(M);
64.604(c)(5)(iii)(N)(1)(v); and
64.604(c)(5)(iii)(N)(2) of the
Commission’s rules; and the required
submission for waiver request, which
contains new information collection
requirements subject to the Paperwork
Reduction Act (PRA) that have not been
approved by the Office of Management
and Budget (OMB). Written comments
by the public on the modified and new
information collections are due by July
1, 2011. The Commission will publish a
document in the Federal Register
announcing the effective date of these
rules and waiver requirement.

[Corrected]

2. On page 24397, column 2, correct
paragraph 18 to read as follows:

18. Lastly, the Commission seeks to
reduce the risk that marketing and
outreach efforts will continue to be
vehicles for manufacturing fraudulent
minutes, such as those described above.
To the extent an eligible VRS provider
contracts with a third party to provide
any services or functions related to
marketing or outreach, and such
services utilize VRS, the costs for such
services cannot be compensated from
the TRS Fund on a per-minute basis. In
addition, all agreements in connection
with marketing and outreach activities,
including those involving sponsorships,
financial endorsements, awards, and
gifts made by the provider to any
individual or entity, must be described
in the providers’ annual submissions to
the TRS Fund administrator. The
Commission recognizes that some
companies currently offering VRS
through an arrangement with an eligible
provider may wish to continue
providing this service on their own, yet
may require additional time to make

adjustments to their operations in order
to come into compliance with the new
requirements adopted in this Order. To
give these entities an opportunity to
continue to provide VRS as a
subcontractor with an eligible provider
until such time as they obtain
certification under new procedures to be
adopted pursuant to the accompanying
FNPRM, the Commission will consider
requests for a temporary waiver of the
new requirements. A company
requesting a waiver of the rules adopted
in document FCC 11-54 will have the
burden of showing that the waiver is in
the public interest, that grant of the
waiver request will not undermine the
purposes of the rules that we adopt
today, and that it will come into
compliance with those rules within a
short period of time. Applicants
requesting to receive a temporary waiver
shall provide, in writing, a description
of the specific requirement(s) for which
it is seeking a waiver, along with
documentation demonstrating the
applicant’s plan and ability to come into
compliance with all of these
requirements (other than the
certification requirement) within a
specified period of time, which shall not
exceed three months from the date on
which the rules become effective.
Evidence of the applicant’s plan and
ability to come into compliance with the
new rules shall include the applicant’s
detailed plan for modifying its business
structure and operations in order to
meet the new requirements, along with
submission of the following relevant
documentation to support the waiver
request:

e A copy of each deed or lease for
each call center operated by the
applicant;

o A list of individuals or entities that
hold at least a 10 percent ownership
share in the applicant’s business and a
description of the applicant’s
organizational structure, including the
names of its executives, officers,
partners, and board of directors;

o A list of all of the names of
applicant’s full-time and part-time
employees;

o Proofs of purchase or license
agreements for use of all equipment
and/or technologies, including
hardware and software, used by the
applicant for its call center functions,
including but not limited to, automatic
call distribution (ACD) routing, call
setup, mapping, call features, billing for
compensation from the TRS fund, and
registration;

e Copies of employment agreements
for all of the provider’s executives and
CAs;

e A list of all financing arrangements
pertaining to the provision of Internet-
based relay service, including
documentation on loans for equipment,
inventory, property, promissory notes,
and liens;

¢ Copies of all other agreements
associated with the provision of
Internet-based relay service; and

e A list of all sponsorship
arrangements (e.g., those providing
financial support or in-kind interpreting
or personnel service for social activities
in exchange for brand marketing),
including any associated agreements.

[Corrected]

3. On page 24401, column 1, correct
§64.604 (c)(5)(iii)(L)(3) to read as
follows: (3) If, the TRS provider submits
additional justification for payment of
the minutes of use in dispute within
two months after being notified that its
initial justification was insufficient, the
Fund administrator or the Commission
will review such additional justification
documentation, and may ask further
questions or conduct further
investigation to evaluate whether to pay
the TRS provider for the minutes of use
in dispute, within eight months after
submission of such additional
justification.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2011-12681 Filed 5-26-11; 8:45 am]
BILLING CODE 6712-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 552, and 570

[GSAR Amendment 2011-01; GSAR Case
2006-G508 (Change 48) Docket 2009-0017;
Sequence 1]

RIN 3090-Al96

General Services Administration
Acquisition Regulation; Rewrite of Part
570; Acquiring Leasehold Interests in
Real Property

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).
ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) to revise
sections that provide requirements for
acquiring leasehold interests in real
property.

DATES: Effective Date: June 27, 2011.
FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Ms.
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Deborah Lague, Procurement Analyst, at
(202) 694—8149. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat (MVCB), 1275 First Street,
7th Floor, Washington, DC 20417, (202)
501-4755. Please cite GSAR Case 2006—
G508.

SUPPLEMENTARY INFORMATION:

A. Background

On December 4, 2009, GSA published
in the Federal Register at 74 FR 63704,
a Proposed Rule with a request for
comments. As a result, public comments
were received.

GSA is amended the GSAR subpart
501.106 by removing the reference to
“570.702(c)” and adding “570.802(c)”
and “570.802(d)” in their place.

GSA moved advertising requirements
from Part 505 to section 570.106,
Advertising, Publicizing, and
Notifications to Congress, since most of
the guidance on advertising
requirements contained in Part 505
relate to the leasing program. The
changes to Part 505 have already been
implemented in GSAR case 2008-G503,
published in the Federal Register at 75
FR 32860, June 10, 2010.

GSA is amending the GSAR to revise
GSAR Part 570, Acquiring Leasehold
Interests in Real Property. In summary,
GSA is amending this part to update
regulatory provisions that are applicable
to lease transactions; to provide
sustainability guidance on
implementing Executive Order 13514
and Guiding Principles for Federal
Leadership in High Performance and
Sustainable Buildings; to delete the
dollar value of the simplified lease
acquisition threshold and instead
reference Federal Acquisition
Regulation (FAR) 2.101 for information
about the threshold; and to clarify the
meaning and improve the readability of
this part. In addition, GSA is moving
advertising requirements from Part 505
to Part 570, since most of the guidance
on advertising requirements contained
in Part 505 relate to the leasing program.

This rule revises GSAR 570 as
follows:

Overall changes were made
throughout the text to change “you” to
“contracting officer,” and to edit
language for clarity.

GSAR 570.101(b) is revised to delete
GSAR rules that are no longer
applicable to the acquisition of
leasehold interests in real property and
to add current references to GSAR
522.805, 522.807, and 532.111.

GSAR 570.101(c) is revised to update
the GSAR provisions that are applicable
in leasing transactions. This section is
revised to delete GSAM sections from

the GSAR and move them to the GSAM,
the non-regulatory portion of the
manual.

GSAR 570.101(d) is added to explain
that the FAR does not apply to
leasehold acquisitions of real property
and to further explain that references to
the FAR in Part 570 are used as a matter
of policy where the underlying statute
behind the FAR provision applies to
leasing or as matter of administrative
convenience.

GSAR 570.102 is revised to add
definitions for “ANSI/BOMA Office
Area (ABOA)”, “lease acquisition,”
“lease extension,” ““lease renewal
(option),” “succeeding lease,” and
“superseding lease.”” The definition for
“simplified lease acquisition threshold”
is revised to delete the dollar value, and
instead reference FAR 2.101 for
information about the threshold. The
definition for “small business” is
revised to delete the dollar limit for
annual average gross receipts and to
reference the size standard established
by the Small Business Administration.
Further revisions were made to include
where the size standards may be found
on the web. The definition of “rent and
related services” is deleted because it is
not used within the subpart. The
definition for “space in buildings” is
deleted because this definition was only
referenced at 570.105-3 which is also
being deleted.

GSAR 570.103 is revised to update the
statutory reference to leasing authority.
In addition, GSAR 570.103 is revised,
consistent with statute and regulation,
to allow the contracting officer to
designate a contracting officer’s
representative.

GSAR 570.105-2 is re-titled, Criteria
for the Use of Two-phase Design-build.
GSAR 570.105-2 is revised to update
the statutory reference to leasing
authority. GSAR 570.105-2(c) is added
to reference 570.305, where additional
procedures can be found regarding two-
phase design-build selections that apply
to acquisition of leasehold interests.

GSAR 570.105-3 is deleted in its
entirety because sealed bidding is not
used in GSA leasing transactions. Since
negotiations or discussions are not
allowed under sealed bidding, GSA has
determined that the use of negotiated
acquisition procedures in real property
lease acquisitions enables GSA to clarify
and explain SFO requirements to more
effectively address the unique elements
of each property and obtain better lease
pricing.

GSAR 570.106 is re-titled Advertising,
Publicizing, and Notifications to
Congress, and revised to incorporate
advertising requirements from Part 505,
because most of the exceptions to

advertising requirements contained in
Part 505 relate to the leasing program.

GSAR 570.106-1, Synopsis of Lease
Awards, is added to incorporate
synopsizing requirements of lease
awards from Part 505.

GSAR 570.108 is revised to update
reference to ‘“Excluded Parties List
System” (EPLS).

GSAR 570.109 is revised to add the
language ‘“‘representations and” for
clarification.

GSAR 570.110 is revised to require
the contracting officer to obtain two bids
or cost and pricing data for price
analysis of offered tenant improvement
costs.

GSAR 570.111 is revised to require
that the inspection and acceptance
document contain the ANSI/BOMA
Office Area (ABOA) square footage
accepted and the acceptance date.

GSAR 570.115, Novation and Change
of Ownership, is added to include
language stating that FAR 42.12 applies
in the event of a transfer of ownership
of the leased premises or a change in the
lessor’s legal name.

GSAR 570.116, Contract Format, is
added to include language stating that
the uniform contract format is not
required for leases of real property.

GSAR 570.117, Sustainable
Requirements for Lease Acquisitions, is
added to add a requirement for the
contracting officer to include
sustainable design requirements
appropriate for the type of leasing action
in the solicitations for offers, to identify
the location of solicitation requirements
and instructions on http://www.gsa.gov/
leasing, and to include guidance on
Executive Order 13514 and the Guiding
Principles for Federal Leadership in
High Performance and Sustainable
Buildings.

GSAR 570.203-3(a), is revised to add
a reference to “GSA Form 3626 for
clarity and to require the contracting
officer to include sustainable design
requirements in offers.

GSAR 570.203—4 is revised to include
a reference to the thresholds at FAR
15.403—4 and 19.702(a). It is further
revised to require that the contracting
officer make an affirmative
determination of price reasonableness.

GSAR Subpart 570.3 is renamed
Acquisition Procedures for Leasehold
Interests in Real Property Over the
Simplified Lease Acquisition Threshold.

GSAR 570.303-1 is revised to add a
requirement that each Solicitation for
Offers (SFO) must include sustainable
design requirements.

GSAR 570.303-2 is revised to allow
electronic issuance of solicitations.

GSAR 570.303—4 is revised to require
contracting officers to re-advertise and
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reissue a solicitation when a complete
revision of a solicitation is required in
accordance with GSAR 570.106.

GSAR 570.304 is revised to
adequately distinguish between best
value and low price technically
acceptable acquisitions.

GSAR 570.305 is revised to require
the contracting officer to consider
planned subcontracting opportunities
for small disadvantaged business
concerns during phase one evaluations.

GSAR 570.306(b) is revised to require
the contracting officer to review the
elements of the lessor’s proposed rent to
analyze whether the individual
elements are realistic and reflect the
lessor’s understanding of work to be
performed. GSAR 570.306(c) is revised
to add information on past performance
evaluations. GSAR 570.306(f) was
revised to direct the reader to important
paragraphs in Part 570 concerning the
evaluation of offers.

GSAR 570.401 is revised to add
language indicating that if a renewal
option was not evaluated as part of the
lease at award, then the addition of a
renewal option during the lease term
must satisfy the requirements of GSAM
506 regarding full and open
competition.

GSAR 570.402-2 is revised to update
the reference to publication and
advertising requirements for leases.

GSAR 570.404 is revised to clarify
that a superseding lease may be used
when market conditions warrant
renegotiation of an existing lease, and to
provide considerations of a cost benefit
analysis.

GSAR 570.405 is revised to provide
examples of situations where lease
extensions may be appropriate.

GSAR 570.501(a) is revised to explain
that the procedures in 570.502 apply to
alterations acquired directly from a
lessor by modification or supplemental
lease agreement.

GSAR 570.502 is deleted because this
information is addressed in 570.501(a).

GSAR 570.502-1 is revised to tie the
threshold to the FAR definition of the
micro-purchase threshold.

GSAR 570.502-2 is revised to delete
language referencing progress payments.
This section is further revised to allow
the lease contracting officer to delegate
alteration contracting authority to a
warranted contracting officer’s
representative in GSA or the tenant
agency.

GSAR 570.503 is revised to delete
paragraph (b) from the GSAM and
incorporate it into the GSAR.

New section GSAR 570.6 Contracting
for Overtime Services and Utilities in
Leases is added to provide requirements

for when overtime services and utilities
are needed.

GSAR 570.601 is renumbered as
570.701 and is revised to delete the
reference to the dollar value of the
thresholds, and to instead provide the
FAR reference because the thresholds
may change. GSAR 570.601 is revised to
include the following additional FAR
provisions or clauses that must be
included in solicitations:

52.204-6, Data Universal Numbering
system (DUNS) Number;

52.204—7, Central Contractor
Registration;

52.219-28, Post-Award Small
Business Program Rerepresentation (use
if lease term exceeds five years),

52.232—-33, Electronic Funds
Transfer—Central Contractor
Registration;

52.222-36, Affirmative Action for
Workers with Disabilities;

52.204-10, Reporting Executive
Compensation and First-Tier
Subcontract Awards;

52.204-5, Women-Owned Business
(Other than Small Business);

52.203-13, Contractor Code of
Business Ethics and Conduct;

52.203-14, Display of Hotline
Poster(s).

GSAR 570.602 and 570.603 are
renumbered as 570.702 and 703,
respectively, and are revised to require
the contracting officer to document the
file when deleting or substantially
changing a clause. GSAR 570.603 is
further revised to number the
paragraphs (a) and (b), and to include
language in paragraphs (a) and (b) to
require the contracting officer to include
the following additional clauses in
leaseholds for real property:

552.215-70, Examination of Records
by GSA;

552.270-28, Mutuality of Obligation;

552.270-29, Acceptance of Space;

552.270-30, Price Adjustment for
Illegal or Improper Activity;

552.270-31, Prompt Payment;

552.270-32, Covenant Against
Contingent Fees.

GSAR 570.604 is renumbered as
570.704 and is revised to delete the
reference to clause 552.203—-5, Covenant
Against Contingent Fees, because the
updated clause number is now
referenced in 570.703.

GSAR 570.701 is renumbered as
570.801 and is revised to delete the
instructions to omit the reference to
Standard Form (SF)2-A.

GSAR 570.802(d) is added to allow
the use of the GSA Form 1217, Lessor’s
Annual Cost Statement, to obtain
pricing information regarding offered
services and lease commaissions.

The clause at 552.270—1, Instructions
to Offerors—Acquisition Leasehold

Interest in Real Property, is revised to
add language requiring execution and
delivery of a lease to effectuate contract
formation. It also adds paragraph (f) to
address paperwork collection
information.

The provision at 552.270-3, Parties to
Execute Leases, is revised to make it
consistent with the instructions
contained in FAR 4.102.

The clause at 552.270-7, Fire and
Casualty Damage, is revised to permit
the government to assess a property’s
condition before giving notice of
termination.

The clause at 552.270-14, Changes, is
revised to change ‘“usable square foot”
to “ABOA square foot,” and to specify
the impact of the failure to assert a
claim for a price adjustment.

The clause at 552.270-16, Adjustment
for Vacant Premises, is revised to clarify
when and how adjustments for vacant
premises will be made.

The clause at 552.270-18, Default in
Delivery—Time Extensions, is revised to
update the terminology of “usable
square footage” to “ABOA square
footage.”

The clause at 552.270-20, Payment, is
revised to update the terminology of
“usable square footage” to “ABOA
square footage.”

The clause at 552.270-29, Acceptance
of Space, is revised to update the
terminology of ““usable square footage”
to “ABOA square footage” and to
simplify the reference to a section in the
solicitation.

The following clauses were added to
GSAR Part 570: 552.270-30, Price
Adjustment for Illegal or Improper
Activity; 552.270-31, Prompt Payment;
and 552.270-32, Covenant Against
Contingent Fees.

B. Discussion of Comments

Two public comments from one
respondent were received in response to
the proposed rule.

Comment: One comment
recommended deleting the language
“and delivery” at GSAR 552.270—
1(e)(7), Instructions to Offerors.

Response: Do not concur. Execution
and delivery in the legal sense are both
necessary elements to effectuate the
contract. Absent delivery, the offeror
would not know that the contract was
executed and that the offeror was bound
to perform.

Comment: The second comment
recommended at GSAM 570.106—1(c),
for the posting of a justification for other
than full and open competition on the
FedBizOpps website, be revised to
clarify when the justification is to be
posted.
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Response: Do not concur.
Justifications for other than full and
open are required to be posted after
award by Section 844 of the National
Defense Authorization Act for Fiscal
Year 2008, ‘“Public Disclosure of
Justification and Approval Documents
for Noncompetitive Contracts”. Parties
receive notice of the opportunity to
express interest in the leasing action by
posting of the notice required by section
GSAM 570.402-2 of the proposed
regulation.

C. Executive Orders 12866 and 13563

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

In accordance with Executive Order
13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, GSA determined that this rule is
not excessively burdensome to the
public, and is consistent with amending
the General Services Administration
Acquisition Regulation (GSAR) to revise
GSAR Part 570, Acquiring Leasehold
Interests in Real Property.

D. Regulatory Flexibility Act

The General Services Administration
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule is not considered
substantive. It clarifies existing
language, deletes obsolete coverage, and
edits existing language.

E. Paperwork Reduction Act

The Paperwork Reduction Act does
apply; however, these changes to the
GSAR do not impose additional
information collection requirements to
the paperwork burden previously
approved under OMB Control Number
3090-0086.

The Paperwork Reduction Act applies
because the rule contains information
collection requirements. Accordingly,
the Regulatory Secretariat has forwarded
a request to receive approval of the new
information collection requirement
concerning GSAR Case 2006—-G508,
Acquiring Leasehold Interests in Real
Property, to the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

Annual Reporting Burden

At 570.702(d), the contracting officer
may use GSA Form 1217, Lessor’s
Annual Cost Statement, to obtain

pricing information regarding offered
services and lease commissions.

The annual reporting burden is
estimated as follows:

Respondents: 5,733.

Responses per respondent: 1.

Total annual responses: 5,733.

Preparation hours per response: 1
hour.

Total response burden hours: 5,733.

Public reporting burden for this
collection of information is estimated to
average 1 hour per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

List of Subjects in 48 CFR Parts 501,
552, and 570

Government procurement.
Dated: May 12, 2011.
Rodney P. Lantier,
Deputy Director, Office of Acquisition Policy.
Therefore, GSA amends 48 CFR parts
501, 552, and 570 as set forth below:
m 1. The authority citation for 48 CFR
parts 501, 552, and 570 continues to
read as follows:

Authority: 40 U.S.C. 121(c).

PART 501—GENERAL SERVICES
ADMINISTRATION ACQUISITION
REGULATION SYSTEM

501.106 [Amended]

m 2. Amend section 501.106 by
removing from the table the entry
“570.702(c)” and adding the entries
“570.802(c)” and “570.802(d)” in its
place to read as follows:

501.106 OMB Approval under the
Paperwork Reduction Act.

GSAR reference OMBN‘éontrOI
570.802(c) 3090-0086
570.802(d) 3090-0086

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. Amend section 552.270—-1 by—

m a. Removing from the introductory
text “570.602” and adding “570.702” in
its place;

m b. Removing from the introductory
text “MAR 1998 and adding “JUN
2011” in its place;

m c. Removing from paragraph (a) in the
definition heading, “In Writing or
Written” and adding “In writing, writing
or written” in its place, and removing
“which” and adding “that” in its place;

m d. Removing from paragraph
(c)(2)(i)(A) “5th” and adding “fifth” in
its place;
m e. Adding in paragraph (c)(2)(i)(E) the
word “that” before “the Contracting
Officer”;
m f. Revising paragraph (e)(7);
m g. Adding paragraph (f); and
m h. Removing from Alternates I and II
“570.602"” and adding “570.702” in
their place.

The newly added and revised text
reads as follows:

552.270-1 Instructions to Offerors—
Acquisition of Leasehold Interests in Real
Property.

* * * * *

(e) * * %

(7) The execution and delivery of the
Lease contract by the Government
establishes a valid award and contract.
* * * * *

(f) Paperwork collection. The
information collection requirements
contained in this solicitation/contract
are either required by regulation or
approved by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act and assigned OMB
Control No. 3090-0163.

* * * * *

552.270-2 [Amended]

m 4. Amend section 552.270-2 by
removing from the introductory text
“570.602” and adding ““570.702” in its
place.
m 5. Amend section 552.270-3 by—
m a. Removing from the introductory
text “570.602” and adding “570.702” in
its place;
m b. Removing from the date of the
provision “Sep 1999 and adding “JUN
2011” in its place;
m c. Revising paragraph (a);
m d. Removing from paragraph (b) ““shall
be signed with” and adding “must be
signed in” in its place, and removing “,
if requested by the government,”’;
m e. Removing from paragraph (c) “shall
be signed with” and adding “must be
signed in” in its place; and
m f. Adding paragraphs (d) and (e).

The revised and added text reads as
follows:

552.270-3 Parties to Execute Lease.

* * * * *

(a) If the lessor is an individual, that
individual shall sign the lease. A lease with
an individual doing business as a firm shall
be signed by that individual, and the
signature shall be followed by the
individual’s typed, stamped, or printed name
and the words, “an individual doing business
as [insert name of firm].”

* * * * *

(d) If the Lessor is a joint venture, the lease
must be signed by each participant in the
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joint venture in the manner prescribed in
paragraphs (a) through (c) of this provision
for each type of participant. When a
corporation is participating in the joint
venture, the corporation shall provide
evidence that the corporation is authorized to
participate in the joint venture.

(e) If the lease is executed by an attorney,
agent, or trustee on behalf of the Lessor, an
authenticated copy of the power of attorney,
or other evidence to act on behalf of the
Lessor, must accompany the lease.

* * * * *

m 6. Amend section 552.270—4 by—
m a. Removing from the introductory
text “570.603” and adding “570.703” in
its place;
m b. Removing paragraph (1); and
m c. Redesignating paragraphs (a)
through (k) as (b) through (1)
respectively; and adding a new
paragraph (a).

The newly added text reads as
follows:

552.270-4 Definitions.
* * * * *

(a) ANSI/BOMA Office Area (ABOA) means
the area “‘where a tenant normally houses
personnel, and/or furniture, for which a
measurement is to be computed,” as stated
by the American National Standards
Institute/Building Owners and Managers
Association (ANSI/BOMA) publication,
7.65.1-1996.

* * * * *

552.270-5 [Amended]

m 7a. Amend section 552.270-5 in the
introductory text by removing
“570.603” and adding ““570.703” in
their place.

552.270-6 [Amended]

m 7b. Amend section 552.270-6 in the
introductory text by removing
“570.603” and adding ““570.703” in
their place.

552.270-7 [Amended]

m 8. Amend section 552.270—-7 by—

m a. Removing from the introductory
text “570.603” and adding “570.703” in
its place;

m b. Removing from the date of the
clause “Sep 1999 and adding “JUN
2011” in its place; and

m c. Removing “of the fire or other
casualty” and adding “after such
determination” in its place.

552.270-8 [Amended]

m 9a. Amend section 552.270-8 in the
introductory text by removing
“570.603” and adding ““570.703” in its
place.

552.270-9 [Amended]

m 9b. Amend section 552.270-9 in the
introductory text by removing

570.603” and adding “570.703” in its
place.

552.270-10 [Amended]

m 9c. Amend section 552.270-10 in the
introductory text by removing
“570.603” and adding ““570.703” in its
place.

552.270-11 [Amended]

m 9d. Amend section 552.270-11 in the
introductory text by removing
“570.603” and adding ““570.703” in its
place.

552.270-12 [Amended]

m 9e. Amend section 552.270-12 in the
introductory text by removing
“570.603” and adding ““570.703” in its
place.

552.270-13 [Amended]

m 9f. Amend section 552.270-13 in the

introductory text by removing

“570.603" and adding “570.703” in its

place.

®m 10. Amend section 552.270-14 by—

m a. Removing from the introductory

text “570.603”" and adding “570.703” in

its place, and removing “Sep 1999” and

adding “Jun 2011” in its place;

m b. Removing from paragraph (b)(4)

“usable” and adding “ABOA” in its

place; and

m c. Adding a new sentence to

paragraph (c) after the first sentence.
The added text reads as follows:

552.270-14 Changes.
* * * * *

(c) * * * The Lessor’s failure to assert
its right for adjustment within the time
frame specified herein shall be a waiver
of the Lessor’s right to an adjustment

under this paragraph. * * *
* * * * *

552.270-15 [Amended]

m 11. Amend section 552.270-15 by
removing “570.603” and adding
“570.703” in its place.

m 12. Revise section 552.270-16 to read
as follows:

552.270-16 Adjustment for Vacant
Premises.

As prescribed in 570.703, insert the
following clause:

Adjustment for Vacant Premises (JUN
2011)

(a) If the Government fails to occupy any
portion of the leased premises or vacates the
premises in whole or in part before the lease
term expires, the rental rate will be reduced.
The reduction shall occur after the
Government gives 30 calendar days notice to
the Lessor, and shall continue in effect until
the Government occupies or reoccupies the
vacant premises or the lease expires or is
terminated.

(b) The rate will be reduced by that portion
of the costs per ABOA square foot of
operating expenses not required to maintain
the space. In addition, at the first operating
cost adjustment after the notice of reduction
to the rent, the base cost of services subject
to escalation will be reduced by said amount.
In the event that the Government occupies or
reoccupies the vacant premises on the lease
anniversary date following the occupation of
the vacant premises, the base cost of services
subject to escalation will be increased by said
amount.

(c) The reduction in operating costs shall
be negotiated and stated in the lease.

(End of clause)

552.270-17 [Amended]

m 13. Amend section 552.270-17 in the
introductory text by removing
“570.603” and adding ““570.703” in its
place.

552.270-18 [Amended]

m 14. Amend section 552.270-18 in the
introductory text by removing
“570.603"” and adding “570.703” in its
place and removing from paragraph (c)
“usable” and adding “ABOA” in its
place.

552.270-19 [Amended]

m 15. Amend section 552.270-19 by
removing “570.603” and adding
“570.703” in its place.

552.270-20 [Amended]

m 16. Amend section 552.270-20 by—

m a. Removing from the introductory
text “570.603” and adding ““570.703” in
its place;

m b. Removing from paragraphs (a), (b),
and (c) “usable” and adding “ABOA” in
its place five times; and

m c. Removing from paragraph (c)
“Usable” and adding “ABOA” in its
place, and removing “USF” two times.

552.270-21 [Amended]

m 17a. Amend section 552.270-21 in the
introductory text by removing
“570.603"” and adding “570.703” in its
place.

552.270-22 [Amended]

m 17b. Amend section 552.270-22 in the
introductory text by removing
“570.603” and adding ““570.703” in its
place.

552.270-23 [Amended]

m 17c. Amend section 552.270-23 in the
introductory text by removing
“570.603” and adding ““570.703” in its
place.

552.270-24 [Amended]

m 17d. Amend section 552.270-24 in the
introductory text by removing
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“570.603"” and adding “570.703” in its
place.

552.270-25 [Amended]

m 17e. Amend section 552.270-25 in the
introductory text by removing
“570.603"” and adding “570.703” in its
place.

552.270-26 [Amended]

m 17f. Amend section 552.270-26 in the
introductory text by removing
“570.603" and adding ““570.703” in its
place.

552.270-27 [Amended]

m 17g. Amend section 552.270-27 in the
introductory text by removing
“570.603" and adding ““570.703” in its
place.

552.270-28 [Amended]

m 17h. Amend section 552.270-28 in the
introductory text by removing
“570.603"” and adding “570.703” in its
place.

552.270-29 [Amended]

m 18. Amend section 552.270-29 by—

m a. Removing from the introductory
text ““570.603” and adding ““570.703” in
its place;

m b. Removing from date of the clause
“Sep 1999 and adding “Jun 2011” in
its place; and

m c. Amending paragraph (b) by
removing ‘‘usable square footage as
indicated in Paragraph 1.1, Amount and
Type of Space, of this solicitation” and
adding “ABOA square footage as
indicated in the solicitation paragraph,
Amount and Type of Space” in its
place.

m 19. Add new sections 552.270-30,
552.270-31, and 552.270-32 to read as
follows:

552.270-30 Price Adjustment for lllegal or
Improper Activity.

As prescribed in 570.703, insert the
following clause:

Price Adjustment for Illegal or
Improper Activity (JUN 2011)

(a) If the head of the contracting activity
(HCA) or his or her designee determines that
there was a violation of subsection 27(a) of
the Office of Federal Procurement Policy Act,
as amended (41 U.S.C. 423), as implemented
in the Federal Acquisition Regulation, the
Government, at its election, may—

(1) Reduce the monthly rental under this
lease by five percent of the amount of the
rental for each month of the remaining term
of the lease, including any option periods,
and recover five percent of the rental already
paid;

(2) Reduce payments for alterations not
included in monthly rental payments by five
percent of the amount of the alterations
agreement; or

(3) Reduce the payments for violations by
a Lessor’s subcontractor by an amount not to
exceed the amount of profit or fee reflected
in the subcontract at the time the subcontract
was placed.

(b) Prior to making a determination as set
forth above, the HCA or designee shall
provide to the Lessor a written notice of the
action being considered and the basis thereof.
The Lessor shall have a period determined by
the agency head or designee, but not less
than 30 calendar days after receipt of such
notice, to submit in person, in writing, or
through a representative, information and
argument in opposition to the proposed
reduction. The agency head or designee may,
upon good cause shown, determine to deduct
less than the above amounts from payments.

(c) The rights and remedies of the
Government specified herein are not
exclusive, and are in addition to any other
rights and remedies provided by law or
under this lease.

(End of clause)

552.270-31 Prompt Payment.
As prescribed in 570.703, insert the
following clause:

Prompt Payment (JUN 2011)

The Government will make payments
under the terms and conditions specified in
this clause. Payment shall be considered as
being made on the day a check is dated or
an electronic funds transfer is made. All days
referred to in this clause are calendar days,
unless otherwise specified.

(a) Payment due date—(1) Rental
payments. Rent shall be paid monthly in
arrears and will be due on the first workday
of each month, and only as provided for by
the lease.

(i) When the date for commencement of
rent falls on the 15th day of the month or
earlier, the initial monthly rental payment
under this contract shall become due on the
first workday of the month following the
month in which the commencement of the
rent is effective.

(ii) When the date for commencement of
rent falls after the 15th day of the month, the
initial monthly rental payment under this
contract shall become due on the first
workday of the second month following the
month in which the commencement of the
rent is effective.

(2) Other payments. The due date for
making payments other than rent shall be the
later of the following two events:

(i) The 30th day after the designated billing
office has received a proper invoice from the
Contractor.

(ii) The 30th day after Government
acceptance of the work or service. However,
if the designated billing office fails to
annotate the invoice with the actual date of
receipt, the invoice payment due date shall
be deemed to be the 30th day after the
Contractor’s invoice is dated, provided a
proper invoice is received and there is no
disagreement over quantity, quality, or
Contractor compliance with contract
requirements.

(b) Invoice and inspection requirements for
payments other than rent. (1) The Contractor

shall prepare and submit an invoice to the
designated billing office after completion of
the work. A proper invoice shall include the
following items:

(i) Name and address of the Contractor.

(ii) Invoice date.

(iii) Lease number.

(iv) Government’s order number or other
authorization.

(v) Description, price, and quantity of work
or services delivered.

(vi) Name and address of Contractor
official to whom payment is to be sent (must
be the same as that in the remittance address
in the lease or the order).

(vii) Name (where practicable), title, phone
number, and mailing address of person to be
notified in the event of a defective invoice.

(2) The Government will inspect and
determine the acceptability of the work
performed or services delivered within seven
days after the receipt of a proper invoice or
notification of completion of the work or
services unless a different period is specified
at the time the order is placed. If actual
acceptance occurs later, for the purpose of
determining the payment due date and
calculation of interest, acceptance will be
deemed to occur on the last day of the seven
day inspection period. If the work or service
is rejected for failure to conform to the
technical requirements of the contract, the
seven days will be counted beginning with
receipt of a new invoice or notification. In
either case, the Contractor is not entitled to
any payment or interest unless actual
acceptance by the Government occurs.

(c) Interest Penalty. (1) An interest penalty
shall be paid automatically by the
Government, without request from the
Contractor, if payment is not made by the
due date.

(2) The interest penalty shall be at the rate
established by the Secretary of the Treasury
under Section 12 of the Contract Disputes
Act of 1978 (41 U.S.C. 611) that is in effect
on the day after the due date. This rate is
referred to as the ‘“Renegotiation Board
Interest Rate,”” and it is published in the
Federal Register semiannually on or about
January 1 and July 1. The interest penalty
shall accrue daily on the payment amount
approved by the Government and be
compounded in 30-day increments inclusive
from the first day after the due date through
the payment date.

(3) Interest penalties will not continue to
accrue after the filing of a claim for such
penalties under the clause at 52.233-1,
Disputes, or for more than one year. Interest
penalties of less than $1.00 need not be paid.

(4) Interest penalties are not required on
payment delays due to disagreement between
the Government and Contractor over the
payment amount or other issues involving
contract compliance or on amounts
temporarily withheld or retained in
accordance with the terms of the contract.
Claims involving disputes, and any interest
that may be payable, will be resolved in
accordance with the clause at 52.233-1,
Disputes.

(d) Overpayments. If the Lessor becomes
aware of a duplicate payment or that the
Government has otherwise overpaid on a
payment, the Contractor shall—
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(1) Return the overpayment amount to the
payment office cited in the contract along
with a description of the overpayment
including the—

(i) Circumstances of the overpayment (e.g.,
duplicate payment, erroneous payment,
liquidation errors, date(s) of overpayment);

(ii) Affected lease number;

(iii) Affected lease line item or subline
item, if applicable; and

(iv) Lessor point of contact.

(2) Provide a copy of the remittance and
supporting documentation to the Contracting
Officer.

(End of clause)

Alternate I (Sep 1999). If Alternate I
is used, subparagraph (a)(1) of the basic
clause should be designated as
paragraph (a) and subparagraph (a)(2)
and paragraph (b) should be deleted.
Paragraph (c) of the basic clause should
be redesignated as (b).

552.270-32 Covenant Against Contingent
Fees.

As prescribed in 570.703, insert the
following clause:

Covenant Against Contingent Fees (JUN
2011)

(a) The Contractor warrants that no person
or agency has been employed or retained to
solicit or obtain this contract upon an
agreement or understanding for a contingent
fee, except a bona fide employee or agency.
For breach or violation of this warranty, the
Government shall have the right to annul this
contract without liability or, in its discretion,
to deduct from the contract price or
consideration, or otherwise recover the full
amount of the contingent fee.

(b) Bona fide agency, as used in this clause,
means an established commercial or selling
agency (including licensed real estate agents
or brokers), maintained by a Gontractor for
the purpose of securing business, that neither
exerts nor proposes to exert improper
influence to solicit or obtain Government
contracts nor holds itself out as being able to
obtain any Government contract or contracts
through improper influence.

Bona fide employee, as used in this clause,
means a person, employed by a Contractor
and subject to the Contractor’s supervision
and control as to time, place, and manner of
performance, who neither exerts nor
proposes to exert improper influence to
solicit or obtain Government contracts nor
holds out as being able to obtain any
Government contract or contracts through
improper influence.

Contingent fee, as used in this clause,
means any commission, percentage,
brokerage, or other fee that is contingent
upon the success that a person or concern
has in securing a Government contract.

Improper influence, as used in this clause,
means any influence that induces or tends to
induce a Government employee or officer to
give consideration or to act regarding a
Government contract on any basis other than
the merits of the matter.

(End of clause)

PART 570—ACQUIRING LEASEHOLD
INTERESTS IN REAL PROPERTY

m 20. Amend section 570.101 by—
m a. Removing from paragraph (b), from
the table, “504.5”, 505", “514.201—
7(b)”, “515.204-1", “522.8”, “532.1”,
and “532.908” and adding, in numerical
order, ¢“522.805”, ¢“522.807"”, and
“532.111”, respectively; and
m b. Adding a paragraph (d).

The added text reads as follows:

570.101 Applicability.

* * * * *

(d) The FAR does not apply to
leasehold acquisitions of real property.
Where referenced in this part, FAR
provisions have been adopted based on
a statutory requirement applicable to
such lease acquisitions or as a matter of
policy, including, but not limited to
“Federal agency procurement” as
defined at FAR 3.104.

m 21. Amend section 570.102 by—

m a. Removing the definition
“Acquisition”’;

m b. Adding, in alphabetical order, the
definition “ANSI/BOMA Office Area
(ABOA)”;

m c. Adding, in alphabetical order, the
definition ‘“‘Lease acquisition”;

m d. Adding, in alphabetical order, the
definition ‘““Lease extension’’;

m e. Adding, in alphabetical order, the
definition ‘“‘Lease renewal (option)”;

m f. Removing the definition “Rent and
related services’’;

m g. Revising the definition “Simplified
lease acquisition threshold”;

m h. Revising the definition “Small
business”;

m i. Revising the definition “Solicitation
for Offers (SFO)”’;

m j. Removing the definition “Space in
buildings”’;

m k. Removing from the definition
“Substantially as follows” or
“substantially the same as,” the word
“you” and adding ‘“‘the contracting
officer” in its place.

m l. Adding, in alphabetical order, the
definition “Succeeding lease”’; and

m m. Adding, in alphabetical order, the
definition “Superseding lease”.

The added and revised text reads as
follows:

570.102 Definitions.

ANSI/BOMA Office Area (ABOA)
means the area ‘“where a tenant
normally houses personnel, and/or
furniture, for which a measurement is to
be computed,” as stated by the
American National Standards Institute/
Building Owners and Managers
Association (ANSI/BOMA) publication,
765.1-1996.

* * * * *

Lease acquisition means the acquiring
by lease of an interest in improved real
property for use by the Government,
whether the space already exists or must
be constructed.

Lease extension means extension of
the expiration date of a lease to provide
for continued occupancy on a short term
basis.

Lease renewal (option) means the
right, but not the obligation of the
Government to continue a lease upon
specified terms and conditions,
including lease term and rent.

* * * * *

Simplified lease acquisition threshold
means the simplified acquisition
threshold (see FAR 2.101), when
applied to the average annual amount of
rent for the term of the lease, including
option periods and excluding the cost of
services.

Small business means a concern
including affiliates, which is organized
for profit, is independently-owned and
operated, is not dominant in the field of
leasing commercial real estate, and that
has annual average gross receipts for the
preceding three fiscal years which are
less than the size standard established
by the Small Business Administration
pursuant to 13 CFR Part 121. The size
standards may be found at http://
www.sba.gov/size/sizetable_2002.html.
For most lease procurements, the NAICS
code is 531190.

Solicitation for Offers (SFO) means a
request for proposals.

Succeeding lease means a lease whose
effective date immediately follows the
expiration date of an existing lease for
space in the same building.

Superseding lease means a lease that
replaces an existing lease, prior to the
scheduled expiration of the existing
lease term.

m 22. Revise section 570.103 to read as
follows:

570.103 Authority to lease.

(a) The Administrator of General
Services is authorized by 40 U.S.C.

§ 585 to enter into a lease agreement for
the accommodation of a Federal agency
in a building (or improvement) which is
in existence or being erected by the
lessor for the accommodation of the
Federal agency. The lease agreement
may not bind the Government for more
than 20 years.

(b) The contracting officer has
exclusive authority to enter into and
administer leases on the Government’s
behalf to the extent provided in the
certificate of appointment as a
contracting officer. Nothing in this
paragraph is intended to limit the
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contracting officer’s authority to
designate, consistent with statute and
regulation, a contracting officer’s
representative.

570.104 [Amended]

m 23. Amend section 570.104 by
removing ‘“you use’’ and adding “the
contracting officer uses” in its place.
W 24. Revise section 570.105-1 to read
as follows:

570.105-1 Contracting by negotiation.

Contracting by negotiation is
appropriate for acquiring space in a
building through a lease contract. The
contracting officer will usually need to
conduct discussions with offerors about
their proposals and consider factors
other than price in making the award.
m 25. Amend section 570.105-2 by—
m a. Revising the section heading;
m b. Revising the introductory text;
m c. Removing from paragraph (a) “You
anticipate” and adding “The contracting
officer anticipates that” in its place, and
removing ‘“public”’;
m d. Removing from the introductory
text of paragraph (b) “You determine”
and adding “The contracting officer
determines whether” in its place;
m e. Removing from paragraph (b)(1)
“You expect” and adding “The
contracting officer expects” in its place;
m f. Removing from paragraph (b)(4)
“You consider”” and adding “The
contracting officer considers” in its
place;
m g. Redesignating paragraphs (b)(4)(iv)
through (b)(4)(vi) as paragraphs (b)(4)(v)
through (b)(4)(vii), respectively, and
adding a new paragraph (b)(4)(iv); and
m h. Adding paragraph (c).

The revised and added text reads as
follows:

570.105-2 Criteria for the use of two-
phase design-build.

The contracting officer may use the
two-phase design-build selection
procedures in 41 U.S.C. 253m for lease
construction projects. This includes
lease construction projects with options
to purchase the real property leased.
Use the procedures in 41 U.S.C. 253m
and FAR 36.3 when the conditions in (a)
and (b) below are met:

* * * * *

(b)* ]

4***

(iv) The past performance of potential

contractors.
* * * * *

(c) See 570.305 for additional
information.
570.105-3 [Removed]

W 26. Remove section 570.105-3.
m 27a. Revise section 570.106 to read as
follows:

570.106 Advertising, publicizing, and
notifications to Congress.

(a) If a proposed acquisition is not
exempt under FAR 5.202 or GSAR
570.106(e), and is for a leasehold
interest in real property estimated to
exceed 10,000 square feet, then the
contracting officer must publicize the
proposed acquisition in http://
www.FBO.gov.

(b) For leasehold acquisitions where
the solicitation requires the construction
of a new building on a preselected site,
the contracting officer, in accordance
with the timeframes established in FAR
5.203, must publicize the proposed
acquisition in http://www.FBO.gov
regardless of size or value.

(c) For leasehold acquisitions not
subject to a square foot measurement
(e.g., antennas, piers, parking),
contracting officers must publicize the
proposed acquisition in http://
www.FBO.gov when the contract action
is expected to exceed $25,000, unless an
exception under FAR 5.202 applies.

(d) Other than as identified in
paragraphs (a) through (c) of this
section, the contracting officer need not
publicize the proposed acquisition of a
leasehold interest in real property,
including expansion requests within the
scope of a lease (see 570.403), lease
extensions under the conditions defined
in 570.405, and building alterations
within the scope of a lease (see 570.5).
However, the contracting officer may
publicize proposed lease acquisitions of
any dollar value or square footage in
http://www.FBO.gov or local
newspapers if, in the opinion of the
contracting officer, doing so is necessary
to promote competition.

(e) The contracting officer may issue
a consolidated advertisement for
multiple leasing actions.

(f) Except as otherwise provided in
paragraph (b) of this section, where
publicizing of the proposed acquisition
is required, the notice shall be
published in http://www.FBO.gov not
less than three calendar days prior to
issuance of a solicitation.

(g) Except as otherwise provided in
paragraph (b) of this section and as set
forth in paragraphs (g) and (h) of this
section, the contracting officer shall
provide offerors not less than 20
calendar days between solicitation
issuance and the date established for
receipt of initial offers.

(1) For a proposed acquisition using
simplified lease acquisition procedures
(see 570.2), consider the individual
acquisition and establish a reasonable
response time.

(2) In cases of unusual and
compelling urgency (FAR 6.303-2),
provide as much time as reasonably

possible under the circumstances and
document the contract file.

(h) If a Member of Congress has
specifically requested notification of
award, the contracting officer must
provide award notifications in
accordance with 505.303.

m 27b. Add section 570.106—1 to read as
follows:

570.106—-1 Synopsis of lease awards.

(a) Except for lease actions described
in paragraph (b) of this section,
contracting officers must synopsize in
http://www.FBO.gov awards exceeding
$25,000 total contract value that are
likely to result in the award of any
subcontracts. However, the dollar
threshold is not a prohibition against
publicizing an award of a smaller
amount when publicizing would be
advantageous to industry or to the
Government.

(b) A notice is not required if—

(1) The notice would disclose the
occupant agency’s needs and the
disclosure of such needs would
compromise the national security; or

(2) The lease—

(i) Is for an amount not greater than
the simplified lease acquisition
threshold;

(ii) Was made through a means where
access to the notice of proposed lease
action was provided through http://
www.FBO.gov; and

(iii) Permitted the public to respond
to the solicitation electronically.

(c) Justifications for other than full
and open competition must be posted in
http://www.FBO.gov. Information
exempt from public disclosure must be
redacted.

570.107 [Amended]

m 28. Amend section 570.107 by
removing ‘“You may use’”’ and adding
“The contracting officer may require” in
its place.

570.108 [Amended]

m 29. Amend section 570.108 by—

m a. Removing from paragraph (a) “List
of Parties Excluded from Federal
Procurement and Nonprocurement
Programs” and adding “Excluded
Parties List System (EPLS)” in its place;
m b. Removing from paragraph (b)
“Your” and adding “The contracting
officer’s” in its place;

m c. Removing from paragraph (c) “you
find”” and adding “the contracting
officer finds” in its place; and

m d. Removing from paragraph (d) “‘you
find” and adding “‘the contracting
officer finds” in its place.

570.109 [Amended]

m 30. Amend section 570.109 by
removing from the introductory text
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“certifications”” and adding
“representations and certifications” in
its place.

m 31. Amend section 570.110 by

revising paragraph (b) to read as follows:

570.110 Cost or pricing data and
information other than cost or pricing data.
* * * * *

(b) FAR 15.403-1 defines exceptions
to and waivers for submitting cost or
pricing data. Most leasing actions will
have adequate price competition. For
price analysis of offered rental rates, the
contracting officer may use a market
survey, an appraisal conducted using
accepted real property appraisal
procedures to establish a market price
for comparison, or other relevant market
research data. For price analysis of
offered tenant improvement costs,
obtain two offers or cost and pricing
data.

* * * * *

m 32. Revise section 570.111 to read as
follows:

570.111 Inspection and acceptance.
Before accepting the space, the
contracting officer must verify that the
space complies with the Government’s
requirements and specifications and
document this in an inspection report.
The inspection and acceptance
document must contain the square
footage accepted and the acceptance
date. Include the inspection and
acceptance in the contract file. When
space such as piers, antennas, and
parking are leased, square footage may
not be the manner in which the amount
of space is specified; therefore,
document that the space complies with
the Government’s written requirements.

570.112 [Amended]

m 33. Amend section 570.112 by
removing ‘“you receive” and adding
“the contracting officer receives” in its
place.

m 34. Revise section 570.113 to read as
follows:

570.113 Disclosure of mistakes after
award.

If a mistake in a lessor’s offer is
discovered after award, the contracting
officer should process it substantially in
accordance with FAR 14.407—4 and
GSAM 514.407—-4.

m 35. Add sections 570.115, 570.116,
570.117, 570.117-1, and 570.117-2 to
read as follows:

570.115 Novation and change of
ownership.

In the event of a transfer of ownership
of the leased premises or a change in the
lessor’s legal name, FAR 42.12 applies.

570.116 Contract format.
The uniform contract format is not
required for leases of real property.

570.117 Sustainable requirements for
lease acquisition.

Contracting officers must include
sustainable design requirements
appropriate for the type of leasing action
in the solicitations for offers.
Contracting officers can find solicitation
requirements and instructions on
http://www.gsa.gov/leasing under
Leasing Policies and Procedures, Green
Leasing, and in the Leasing Desk Guide
to assist them in complying with GSA’s
sustainable requirements identified in
this part.

570.117-1 Federal leadership in
environmental, energy, and economic
performance.

In order to create a clean energy
economy that will increase our Nation’s
prosperity, promote energy security,
protect the interests of taxpayers, and
safeguard the health of our
environment, GSA will accomplish all
requirements of E.O. 13514 that apply to
lease acquisition.

570.117-2 Guiding principles for federal
leadership in high performance and
sustainable buildings.

GSA is committed to the design,
construction, operation, and
maintenance of leased space that
comply with all of the following
Guiding Principles:

(a) Employ Integrated Design
Principles;

(b) Optimize Energy Performance;

(c) Protect and Conserve Water;

(d) Enhance Indoor Environmental
Quality; and

(e) Reduce the Environmental Impact
of Building Materials.

m 36. Amend section 570.203-2 by—

m a. Revising paragraph (a); and

m b. Removing from paragraph (b) “you
solicit” and adding “the contracting
officer solicits” in its place.

The revised text reads as follows:

570.203—-2 Competition.

(a) To the maximum extent
practicable, the contracting officer must
solicit at least three sources to promote
competition. If there are repeated
requirements for space in the same
market, invite two sources, if
practicable, that are not included in the

most recent solicitation to submit offers.
* * * * *

m 37. Revise section 570.203-3 to read
as follows:

570.203-3 Soliciting offers.
(a) The contracting officer must solicit
offers by providing each prospective

offeror a proposed short form lease GSA
Form 3626 or SFO. The short form lease
or SFO must:

(1) Describe the Government’s
requirements.

(2) List all award factors, including
price or cost, and any significant
subfactors that the contracting officer
will consider in awarding the lease.

(3) State the relative importance of the
evaluation factors and subfactors.

(4) State whether all evaluation
factors other than cost or price, when
combined, are either:

(i) Significantly more important than
cost or price.

(ii) Approximately equal in
importance to cost or price.

(iii) Significantly less important than
cost or price.

(5) Include either in full text or by
reference, applicable FAR provisions
and contract clauses required by 570.6.

(6) Include sustainable design
requirements.

(b) As necessary, review with
prospective offerors the Government’s
requirements, pricing matters,
evaluation procedures and submission
of offers.

m 38. Revise section 570.203—4 to read
as follows:

570.203-4 Negotiation, evaluation, and
award.

(a) If the contracting officer needs to
conduct negotiations, use the
procedures in 570.307.

(b) Evaluate offers in accordance with
the solicitation. Evaluate prices and
document the lease file to demonstrate
whether the proposed contract prices
are fair and reasonable. See 570.110.

(c) If the total price, including
options, exceeds the amount established
by FAR 15.403—4, consider whether the
contracting officer needs cost and
pricing data to determine that the price
is fair and reasonable. In most cases, the
exceptions at FAR 15.403—1 will apply.

(d) Regardless of the process used, the
contracting officer must determine
whether the price is fair and reasonable.

(e) If the total contract value of the
lease, including options, will exceed the
amount established by FAR 19.702(a),
the proposed awardee must provide an
acceptable small business
subcontracting plan. This requirement
does not apply if the proposed awardee
is a small business concern.

(f) Make award to the responsible
offeror whose proposal represents the
best value to the Government
considering price and other factors
included in the solicitation.
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Subpart 570.3—Acquisition
Procedures for Leasehold Interests in
Real Property Over the Simplified
Lease Acquisition Threshold

m 39. Revise the heading of subpart
570.3 to read as set forth above.

m 40. Amend section 570.303-1 by
removing from the introductory text
“provide all the following”, removing
from paragraph (h) “570.7” and adding
“570.8” in its place, and adding a new
paragraph (i) to read as follows:

570.303-1 Preparing the SFO.

* * * * *

(i) Include sustainable design
requirements.

m 41. Revise section 570.303-2 to read
as follows:

570.303-2 Issuing the SFO.

Release the SFO to all prospective
offerors at the same time. The SFO may
be released electronically.

m 42. Amend section 570.303—4 by
revising paragraph (d) and adding
paragraph (e) to read as follows:

570.303-4 Changes to SFOs.

* * * * *

(d) If an amendment is so substantial
that it requires a complete revision of
the SFO, cancel the SFO, readvertise if
required by 570.106, and issue a new
SFO.

(e) If there are changes to the
Government’s requirements for amount
of space, delineated area, occupancy
date, and/or other major aspects of the
requirements, the contracting officer
shall consider whether there is a need
to readvertise, and to document the file
accordingly.

m 43. Amend section 570.304 by
revising the introductory text of
paragraph (a), and revising paragraphs
(c) and (d), to read as follows:

570.304 General source selection
procedures.

(a) These procedures apply to
acquisitions of leasehold interests
except if the contracting officer uses one
of the following:

* * * * *

(c) In a trade off procurement, the
contracting officer must include price or
cost to the Government, past
performance, the planned participation
of small disadvantaged business
concerns in performance of the contract,
and other factors as required by FAR
15.304 as evaluation factors. The
contracting officer may include other
evaluation factors as needed.

(d) The evaluation factors and
significant subfactors must comply with

FAR 15.304 and either one of the
following:

(1) FAR 15.101-1 if the contracting
officer will use the tradeoff process.

(2) FAR 15.101-2 if the contracting
officer will use the lowest price
technically acceptable source selection
process.

m 44. Amend section 570.305 by—
m a. Removing from paragraph (a) “you
use’” and adding ““‘the contracting officer
uses” in its place, and adding “Follow
FAR 36.3.” to the end of the paragraph;
m b. Redesignating paragraph (c)(1)(iv)
as paragraph (c)(1)(v), and adding a new
paragraph (c)(1)(iv); and
m c. Revising paragraphs (c)(2) and
introductory text of paragraph (d).

The revised and added text reads as
follows:

570.305 Two-phase design-build selection
procedures.
* * * * *

(C] * * %

(1) * % %

(iv) The planned participation of
small disadvantaged business concerns

in performance of the contract.
* * * * *

(2) The contracting officer shall not
require offerors to submit detailed
design information or cost or price
information in phase one. The
contracting officer shall not use cost
related or price related evaluation
factors.

(d) The contracting officer shall set
the maximum number of offerors to be
selected for phase-two to not exceed five
unless the contracting officer
determines that a number greater than
five is both:

* * * * *

m 45. Amend section 570.306 by—
m a. Removing from paragraph (a) “You”
and adding “The contracting officer” in
its place;
m b. Revising paragraphs (b) and (c);
m c. Redesignating paragraph (d) as
paragraph (e), and adding a new
paragraph (d); and
m d. Adding paragraph (f).

The revised and added text reads as
follows:

570.306 Evaluating offers.

* * * * *

(b) Evaluate prices and document the
lease file to demonstrate that the
proposed contract price is fair and
reasonable. The contracting officer must
review the elements of the offeror’s
proposed rent to analyze whether the
individual elements are realistic and
reflect the offeror’s clear understanding
of the work to be performed. The
contracting officer must discuss any

inconsistencies with the offeror. If the
offeror refuses to support or make any
changes to the rent proposed, consider
the risk to the Government prior to
making any lease award.

(c) Evaluate past performance on
previous lease projects in accordance
with 515.305 and FAR 15.305(a)(2).
Obtain information through:

(1) Questionnaires tailored to the
circumstances of the acquisition;

(2) Interviews with program managers
or contracting officers;

(3) Other sources; or

(4) Past performance information
collected under FAR 42.15 and available
through the Past Performance
Information Retrieval System (PPIRS) at
http://www.ppirs.gov.

(d) The contracting officer may obtain
information to evaluate an offeror’s past
performance on subcontracting plan
goals and small disadvantaged business
participation, monetary targets, and
notifications under FAR 19.1202—4(b)
from the following sources:

(1) The Small Business
Administration;

(2) Information on prior contracts
from contracting officers and
administrative contracting officers;

(3) Offeror’s references; and

(4) Past performance information
collected under FAR 42.15 and available
through PPIRS.

* * * * *

(f) Also see the requirements in
570.108, 570.109 and 570.111.

W 46. Revise section 570.308 to read as
follows:

570.308 Award.

(a) Make award to the responsible
offeror whose proposal represents the
best value after evaluation in
accordance with the factors and
subfactors in the SFO.

(b) Make award in writing and in the
timeframe specified in the SFO.

(1) If the contracting officer cannot
make an award in that time, request in
writing from each offeror an extension
of the acceptance period through a
specific date.

(2) If time is critical, the contracting
officer may request the extensions
orally. The contracting officer must
make a record of the request and
confirm it promptly in writing.

(c) Notify unsuccessful offerors in
writing or electronically in accordance
with FAR 15.501 and 15.503(b).

(d) The source selection authority
may reject all proposals received in
response to an SFO, if doing so is in the
best interest of the Government.

m 47. Revise section 570.401 to read as
follows:
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570.401 Renewal options.

(a) Exercise of options. Before
exercising an option to renew, follow
the procedures in 517.207. The contract
must first provide the right to renew the
lease. If a renewal option was not
evaluated as part of the lease at award,
then the addition of a renewal option
during the lease term must satisfy the
requirements of GSAM 506 regarding
full and open competition.

(b) Market information review. Before
exercising an option to renew a lease,
review current market information to
determine that the rental rate in the
option is fair and reasonable.

m 48. Revise section 570.402—1 to read
as follows:

570.402-1 General.

(a) If a succeeding lease for the
continued occupancy of space in a
building does not exceed the simplified
lease acquisition threshold, the
contracting officer may use the
simplified procedures in 570.2. Explain
the absence of competition in the
contract file.

(b) If a succeeding lease will exceed
the simplified lease acquisition
threshold, the contracting officer may
enter into the lease under either of the
following conditions:

(1) The contracting officer does not
identify any potential acceptable
locations.

(2) The contracting officer identifies
potential acceptable locations, but a
cost-benefit analysis indicates that
award to an offeror other than the
present lessor will result in substantial
relocation costs or duplication of costs
to the Government, and the Government
cannot expect to recover such costs
through competition.

m 49. Amend section 570.402-2 by
revising the introductory text, and
paragraphs (a) through (c) to read as
follows:

570.402-2 Publicizing/Advertising.

The contracting officer must publish a
notice if required by 570.106. The notice
should:

(a) Indicate that the Government’s
lease is expiring.

(b) Describe the requirements in terms
of type and quantity of space.

(c) Indicate that the Government is
interested in considering alternative
space if economically advantageous,
and that otherwise the Government
intends to pursue a sole source
acquisition.

* * * * *

m 50. Amend section 570.402—4 by
removing ‘“you do” and adding “the
contracting officer does” in its place,

and removing ‘““you may prepare a”’ and
adding “prepare a written” in its place.

570.402-5 [Amended]

m 51. Amend section 570.402-5 by
removing from the introductory text
“you identify” and adding ‘“‘the
contracting officer identifies” in its
place, and removing from paragraph
(b)(1) “you” and adding ‘““the
contracting officer” in its place.

570.403 [Amended]

m 52. Amend section 570.403 by—

m a. Removing from paragraph (a) “you”
and adding ‘““the contracting officer” in
its place;

m b. Removing from the introductory
text of paragraph (b) “determine” and
adding ““the contracting officer must
determine” in its place, and removing
“‘or to satisfy’”” and adding “or to meet
the expansion requirement and existing
tenancy to” in its place;

m c. Removing from the introductory
text of paragraph (c) “you determine”
and adding ‘“‘the contracting officer
determines” in its place.

570.404 [Amended]

m 53. Amend section 570.404 by
removing from paragraph (a), “.”” and
adding ““or when market conditions
warrant renegotiation of an existing
lease.” in its place; and removing from
paragraph (b) “you” and adding ‘‘the
contracting officer” in its place.
m 54. Amend section 570.405 by—
m a. Removing from paragraph (b) “you”
and adding ‘“‘the contracting officer” in
its place;
m b. Removing from the introductory
text of paragraph (c) “such as the”” and
adding “such as, but not limited to, the”
in its place;
m c. Removing from paragraph (c)(3)
‘““agencies occupying the leased space
and you need” and adding “agencies
and the contracting officer needs” in its
place; and
m d. Adding paragraph (c)(4).

The added text reads as follows:

570.405 Lease extensions.
* * * * *

(C] * % %

(4) The agency occupying the space
has encountered delays in planning for
a potential relocation to other federally
controlled space due to documented
organizational, financial, or other
uncertainties.

m 55. Amend section 570.501 by—

W a. Revising the introductory text of
paragraph (a), and paragraph (a)(1);
m b. Removing from the introductory
text of paragraph (b) “general’’; and

m c. Removing from paragraph (b)(1)
“justified” and adding “‘as justified”” in
its place.

The revised text reads as follows:

570.501 General.

(a) The procedures in 570.502 apply
to alterations acquired directly from a
lessor by modification or supplemental
lease agreement. This is allowed if the
following conditions are met:

(1) The alterations fall within the
scope of the lease. Consider whether the
work can be regarded fairly and
reasonably as part of the original lease

requirement.
* * * * *

W 56. Revise sections 570.502, 570.502—
1, and 570.502-2 to read as follows:

570.502 Alterations by the lessor.

570.502-1 Justification and approval
requirements.

If the proposed alterations are outside
the general scope of the lease and the
contracting officer plans to acquire them
from the lessor without competition, the
following justification and approval
requirements apply:

(a) If the alteration project will not
exceed the micro-purchase threshold
identified in FAR 2.101(b), no
justification and approval is required.

(b) If the alteration project will exceed
the micro-purchase threshold identified
in FAR 2.101(b), but not the simplified
lease acquisition threshold, the
contracting officer may use simplified
acquisition procedures and explain the
absence of competition in the file.

(c) If the alteration project will exceed
the simplified lease acquisition
threshold, the justification and approval
requirements in FAR 6.3 and 506.3
apply.

570.502-2 Procedures.

(a) Scope of work. The contracting
officer must prepare a scope of work for
each alteration project.

(b) Independent Government estimate.
The contracting officer must obtain an
independent Government estimate for
each alteration project, including
changes to existing alteration
agreements with the lessor.

(c) Request for proposal.

(1) The contracting officer must
provide the scope of work to the lessor,
including any plans and specifications,
and request a proposal.

(2) The contracting officer must
request sufficient cost or price
information to permit a price analysis.

(d) Audits. If the contracting officer
requires cost or pricing data and the
alteration project will exceed the
threshold identified in FAR 15.403—4,
request an audit.
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(e) Proposal evaluation. The
contracting officer must—

(1) Determine if the proposal meets
the Government’s requirements.

(2) Analyze price or cost information.
At a minimum, compare the proposed
cost to the independent estimate and, if
applicable, any audit results received.

(3) Analyze profit following FAR
15.404—4.

(4) Document the analysis under this
paragraph and the resulting negotiation
objectives.

(f) Price negotiations. The contracting
officer must—

(1) Exercise sound judgment. Make
reasonable compromises as necessary.

(2) Provide the lessor with the greatest
incentive for efficient and economical
performance.

(3) Document negotiations in the
contract file, including discussions
regarding restoration cost or waiver of
restoration cost.

(g) Order. For modifications not
exceeding the simplified acquisition
threshold, lease contracting officers may
delegate alteration contracting authority
to a warranted contracting officer’s
representative in GSA or the tenant
agency. Alterations awards must
reference the lease number. If the
modification does not exceed the
simplified acquisition threshold, the
contracting officer may use GSA Form
300, Order for Supplies or Services.
Reference the lease on the form.

(h) Inspection and payment. The
contracting officer must not make final

payment for alterations until the work
is:

(1) Inspected by a qualified
Government employee or independent
Government contractor.

(2) Confirmed as completed in a
satisfactory manner.

m 57. Revise section 570.503 to read as
follows:

570.503 Alterations by the Government or
through a separate contract.

If the Government chooses to exercise
its right to make the alterations rather
than contracting directly with the lessor,
the Government may either:

(a) Have Federal employees perform
the work.

(b) Contract out the work using
standard contracting procedures that
apply to a construction contract
performed on Federal property. If the
Government decides to contract for the
work, invite the lessor, as well as all
other prospective contractors, to submit
offers for the project.

m 58a. Redesignate Subparts 570.6
(consisting of 570.601 through 570.604)
and 570.7 (consisting of 570.701
through 570.702) as Subparts 570.7
(consisting of 570.701 through 570.704)
and 570.8 (consisting of 570.801
through 570.802), respectively;

m 58b. Add anew Subpart 570.6 to read
as follows:

Subpart 570.6—Contracting for Overtime
Services and Utilities in Leases

Sec.

570.601 General.

Subpart 570.6—Contracting for
Overtime Services and Utilities in
Leases

570.601 General.

(a) Lease tenant agencies may need
overtime services and utilities on a
regular or intermittent basis. Lease
contracting officers may negotiate
overtime rates for services and utilities
and include those rates in leases where
a need is projected. Only lease
contracting officers may negotiate
overtime rates.

(b) An independent government
estimate is required in support of the
negotiated rate.

(c) Order. To order overtime services
and utilities, if the order does not
exceed the simplified acquisition
threshold, a warranted contracting
officer’s representative, in GSA or the
tenant agency, may place an order. The
order must reference the lease number.

(d) Payment. Do not make final
payment for services and utilities until
confirmed as delivered in a satisfactory
manner.

m 59. Revise the newly redesignated
section 570.701 to read as follows:

570.701 FAR provisions and clauses.

Include provisions or clauses
substantially the same as the FAR
provisions and clauses listed below.

If. ..

Then include . . .

(a) the estimated value of the acquisition exceeds the micro-purchase

threshold identified in FAR 2.101.

(b) the estimated value of the acquisition exceeds $10,000

(c) the estimated value of the acquisition is $25,000 or more (not appli-

cable to individuals).

(d) the estimated value of the acquisition exceeds the threshold identi-

fied in FAR 9.409(b).

(e) the estimated value of the acquisition exceeds $100,000

(f) the estimated value of the acquisition exceeds the simplified lease

acquisition threshold.

52.204-3
52.204-6
52.204-7
52.219-1

tion.
52.233-1
52.222-21
52.222-22
52.222-25
52.222-26
52.222-35

the Vietham Era.

Disputes.

of the Vietnam Era.

contract Awards.

52.203-11

Taxpayer Identification.

Data Universal Numbering System (DUNS) Number.

Central Contractor Registration.

Small Business Program Representations.

52.219-28 Post-Award Small Business Program Rerepresentation
(use if lease term exceeds five years).

52.232-23 Assignment of Claims.

52.232-33 Electronic Funds Transfer—Central Contractor Registra-

Prohibition of Segregated Facilities.

Previous Contracts and Compliance Reports.

Affirmative Action Compliance.

Equal Opportunity.

Affirmative Action for Disabled Veterans and Veterans of

52.222-36 Affirmative Action for Workers with Disabilities.
52.222-37 Employment Reports on Disabled Veterans and Veterans

52.204-10 Reporting Executive Compensation and First-Tier Sub-

52.209-6 Protecting the Government’s Interest when Subcontracting
with Contractors Debarred, Suspended, or Proposed for Debarment.
Certification and Disclosure Regarding Payments to Influ-

ence Certain Federal Transactions.
52.203-2 Certificate of Independent Price Determination.
52.203-7 Anti-Kickback Procedures.
52.204-5 Women-Owned Business (Other than Small Business).
52.209-5 Certification Regarding Debarment, Suspension, Proposed
Debarment, and Other Responsibility Matters.
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Then include . . .

(g) the estimated value of the acquisition exceeds the threshold identi-
fied in FAR 19.708(b).

(h) the estimated value of the acquisition the estimated value of the ac-
quisition exceeds the threshold identified in FAR 19.1202-2(a) and
the contracting officer is using a best value trade off analysis in an
acquisition includes an evaluation factor that considers the extent of
participation of small disadvantaged business concerns in accord-
ance with FAR 19.12.

(i) the value of the contract is expected to exceed $5 million and the
performance period is 120 days or more.

(j) the estimated value of the acquisition exceeds $10 million

(k) the contracting officer requires cost or pricing data for work or serv-
ices exceeding the threshold identified in FAR 15.403—4.

() the contracting officer authorizes submission of facsimile proposals

(m) a negotiated acquisition provides monetary incentives based on ac-
tual achievement of small disadvantaged business subcontracting

52.215-2
52.219-8
52.223-6

Audit and Records—Negotiation.

Utilization of Small Business Concerns.

Drug-Free Workplace.

52.233-2 Service of Protest.

52.219-9 Small Business Subcontracting Plan.

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-24 Small Disadvantaged Business Participation Program—
Targets.

52.219-25 Small Disadvantaged Business Participation Program—
Disadvantaged Status and Reporting.

52.203-13
52.203-14
52.222-24

Contractor Code of Business Ethics and Conduct.

Display of Hotline Poster(s).

Pre-award On-site Equal Opportunity Compliance Review.

52.215-10 Price Reduction for Defective Cost or Pricing Data

52.215-12 Subcontractor Cost or Pricing Data.

52.215-5 Facsimile Proposals.

52.219-26 Small Disadvantaged Business Participation Program—In-
centive Subcontracting.

targets under FAR 19.1203 and 519.1203.

570.702 [Amended]

m 60. Revise the introductory text of the
newly designated section 570.702 to
read as follows:

570.702 GSAR Solicitation provisions.

Each SFO must include provisions
substantially the same as the following,
unless the contracting officer
determines that the provision is not
appropriate. However, document the file
with the basis for deleting or

substantially changing a clause.
* * * * *

m 61. Revise the newly redesignated
section 570.703 to read as follows:

570.703 GSAR contract clauses.

(a) Insert clauses substantially the
same as the following in solicitations
and contracts for leasehold interests in
real property that exceed the simplified
lease acquisition threshold, unless the
contracting officer determines that a
clause is not appropriate. However,
document the file with the basis for
deleting or substantially changing a
clause. A deviation is not required
under section 570.704 to determine that
a clause in this section is not
appropriate. Use the clauses at your
discretion in actions at or below the
simplified lease acquisition threshold.
552.215-70 Examination of Records by

GSA.
552.270—4 Definitions. You must use
this clause if you use 552.270-28.
552.270-5 Subletting and Assignment.
552.270-6 Maintenance of Building
and Premises—Right of Entry.
552.270-7 Fire and Casualty Damage.
552.270-8 Compliance with
Applicable Law.
552.270-9 Inspection—Right of Entry.
552.270-10 Failure in Performance.

552.270-11 Successors Bound.
552.270—12 Alterations.

552.270-13 Proposals for Adjustment.
552.270—14 Changes.

552.270-15 Liquidated Damages.

Insert this clause in solicitations
and contracts if you have a critical
requirement to meet the delivery
date and you cannot establish an
actual cost for the loss to the
Government resulting from late
delivery.

552.270-16 Adjustment for Vacant
Premises.

552.270—-17 Delivery and Condition.

552.270-18 Default in Delivery—Time
Extensions.

552.270-19 Progressive Occupancy.

552.270-20 Payment.

552.270-21 Effect of Acceptance and
Occupancy.

552.270-22 Default by Lessor During
the Term.

552.270-23 Subordination,
Nondisturbance and Attornment

552.270-24 Statement of Lease.

552.270-25 Substitution of Tenant
Agency.

552.270-26 No Waiver.

552.270-27 Integrated Agreement.

552.270-28 Mutuality of Obligation.

552.270-29 Acceptance of Space.

(b) Include the following provisions
and clauses in leasehold interests in real
property.

552.270-30 Price Adjustment for
Illegal Improper Activity.

552.270-31 Prompt Payment.

552.270-32 Covenant Against
Contingent Fees.

m 62. Revise section 570.704 to read as

follows:

570.704 Deviations to provisions and
clauses.

(a) The contracting officer needs a
deviation approved under Subpart 501.4

to omit any required provision or
clause.

(b) The contracting officer also needs
an approved deviation to modify the
language of a provision or clause
mandated by statute (e.g., FAR 52.215—
2, Audit and Records—Negotiation).
The authorizing statute must allow for
a waiver.

(c) Certain clauses required by non-
GSA regulations require approval of the
issuing agency before the contracting
officer can delete or modify them. For
example, FARs 52.222-26, Equal
Opportunity; 52.222-35, Affirmative
Action for Disabled Veterans and
Veterans of the Vietnam Era; and
52.222-36, Affirmative Action for
Workers with Disabilities, require the
approval of the Department of Labor’s
Office of Federal Contract Compliance
Programs before they can be deleted
from or modified in the SFO or lease.

m 63. Revise the newly redesignated
section 570.801 to read as follows:

570.801 Standard forms.

Use Standard Form 2, U.S.
Government Lease for Real Property, to
award leases unless the contracting
officer uses GSA Form 3626 (see
570.802).

m 64. Revise the newly redesignated
section 570.802 to read as follows:

570.802 GSA Forms

(a) The contracting officer may use
GSA Form 3626, U.S. Government Lease
for Real Property (Short Form), to award
leases if using the simplified leasing
procedures in Subpart 570.2 or if the
contracting officer determines it
advantageous to use the form.

(b) The contracting officer may use
GSA Form 276, Supplemental Lease
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Agreement, for actions requiring the
agreement of both parties. This includes
actions such as amending an existing
lease to acquire additional space,
obtaining partial release of space,
revising the terms of a lease, settling
restoration claims, and acquiring
alterations.

(c) The contracting officer may use
GSA Form 1364, Proposal To Lease
Space to obtain offers from prospective
offerors.

(d) The contracting officer may use
GSA Form 1217, Lessor’s Annual Cost
Statement, to obtain pricing information
regarding offered services and lease
commissions.

[FR Doc. 2011-12198 Filed 5-26—11; 8:45 am]
BILLING CODE 6820-61-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 225

[Docket No. FRA-2006—26173; Notice
No. 4]

RIN 2130-AB82

Accident/Incident Reporting
Requirements

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: This document responds to
petitions for reconsideration related to
FRA’s November 9, 2010, final rule
revising FRA’s regulations addressing
accident/incident reporting and
recording, the FRA Guide for Preparing
Accident/Incident Reports (FRA Guide),
its accident/incident recording and
reporting forms in addition to its
Companion Guide: Guidelines for
Submitting Accident/Incident Reports
by Alternative Methods (Companion
Guide). The final rule, which becomes
effective June 1, 2011, was intended to
clarify ambiguous regulations and to
enhance the quality of information
available for railroad casualty analysis.
This document amends and clarifies the
final rule based on FRA’s review of the
petitions for reconsideration and in
order to make necessary technical and
clarifying changes.

DATES: This rule is effective July 1,
2011.

FOR FURTHER INFORMATION CONTACT:
Mary Beth Butts, IT Specialist, U.S.
Department of Transportation, Federal
Railroad Administration, Office of

Safety Analysis, RRS-22, Mail Stop 25,
West Building 3rd Floor, Room W33-
306, 1200 New Jersey Avenue, SE.,
Washington, DC 20590 (telephone: 202—
493-6296); or Gahan Christenson, Trial
Attorney, U.S. Department of
Transportation, Federal Railroad
Administration, Office of Chief Counsel,
RCC-10, Mail Stop 10, West Building
3rd Floor, Room W31-204, 1200 New
Jersey Avenue, SE., Washington, DC
20590 (telephone: 202-493-1381).
SUPPLEMENTARY INFORMATION:

I. The FRA Guide and the Companion
Guide

FRA has revised the FRA Guide based
upon its review of the petitions for
reconsideration submitted in response
to the final rule and to make necessary
technical amendments that are
addressed in the “Section-by-Section”
analysis. The FRA Guide is posted on
FRA’s website at http://
safetydata.fra.dot.gov/officeofsafety.
Hard copies of the FRA Guide will be
available upon request. Information on
requesting hard copies of the FRA Guide
can be found in §225.21, “Forms,” of
this final rule. FRA has also revised its
Companion Guide containing
instructions for electronically
submitting monthly reports to FRA
based upon its review of the petitions
for reconsideration and to make
necessary technical amendments that
are addressed in the “Section-by-
Section” analysis. The Companion
Guide is posted on FRA’s website at
http://safetydata.fra.dot.gov/

officeofsafety.
II. Background

On September 9, 2008, FRA published
a Notice of Proposed Rulemaking
(NPRM), which proposed miscellaneous
amendments to FRA’s accident/incident
reporting regulations in order to clarify
ambiguous regulations and to enhance
the quality of information available for
railroad casualty analysis. See 73 FR
52496. The NPRM also proposed
revisions to the 2003 FRA Guide for
Preparing Accident/Incident Reports
(2003 FRA Guide) and FRA’s accident/
incident recording and reporting forms.

On September 10, 2008, during the
36th Railroad Safety Advisory
Committee (RSAC) meeting, RSAC Task
No. 2008-02 was presented for
acceptance. The task offered to the
RSAC for consideration was to review
comments received on FRA’s NPRM and
would have allowed the RSAC to make
recommendations for the content of the
final rule. The task was withdrawn at
the meeting without RSAC acceptance.

Following publication of the NPRM in
the Federal Register, FRA held a public

hearing in Washington, DC on December
18, 2008, and extended the comment
period for an additional thirty (30) days
following the hearing. The hearing was
attended by a number of railroads,
organizations representing railroads,
and labor organizations. FRA received
oral and written testimony at the
hearing as well as written comments
during the extended comment period. A
copy of the hearing transcript was
placed in Docket No. FRA-2006-26173
on http://www.regulations.gov. During
the initial and extended comment
period, FRA received comments and
heard testimony from the following
organizations, in addition to comments
from individuals, listed in alphabetical
order:

e American Association for Justice;

e Association for American Railroads
(AAR);

e American Train Dispatchers
Association;

¢ BNSF Railway Company;

¢ Brotherhood of Locomotive
Engineers and Trainmen;

¢ Brotherhood of Maintenance of Way
Employes Division;

¢ Brotherhood of Railroad Signalman;

o (California Public Utilities
Commission;

e U.S. Department of Labor;

e Illinois Commerce Commission/
Transportation Bureau/Rail Safety
Section;

¢ Kansas City Southern Railway
Company;

¢ Metro-North Commuter Railroad
Company;

¢ National Railroad Passenger
Corporation (Amtrak);

e New York State Metropolitan
Transportation Authority;

e NJ Transit Rail Operations;

e Norfolk Southern Corporation;

e Southeastern Pennsylvania
Transportation Authority (SEPTA);

e Union Pacific Railroad Company
(UP); and

e United Transportation Union.

On November 9, 2010, FRA issued a
final rule, entitled Miscellaneous
Amendments to the Federal Railroad
Administration’s Accident/Incident
Reporting Requirements; Final Rule,
clarifying and amending FRA’s
accident/incident reporting and
recording standards and guidance. See
75 FR 68862. Following the publication
of the final rule, FRA received one
formal petition for reconsideration from
SEPTA, which was entered into the
docket on January 28, 2011. FRA also
received an informal request from UP to
revise the FRA Guide by adding
additional circumstance codes. FRA
opted to treat UP’s comments as an
informal petition for reconsideration
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entering the request into the docket on
January 28, 2011, and is responding to
UP’s request in this document. The
petitions for reconsideration raised
various issues relating to the telephonic
reporting requirements, the telephonic
reporting chart and circumstance codes.
The purpose of this document is to
address the issues raised in the petitions
for reconsideration relating to the final
rule requirements.

The specific issues and
recommendations raised by these
petitioners, and FRA’s responses to
those petitions are discussed in detail in
the “Section-by-Section Analysis”
portion of the preamble. The following
section-by-section analysis also contains
a detailed discussion of each provision
of the final rule text, the final rule
preamble, the FRA Guide and forms
contained in the FRA Guide, or the FRA
Companion Guide that accompanies the
final rule that is being clarified or
amended. This discussion will enable
the regulated community to more
readily compare this document with the
preamble discussion contained in the
final rule and will aid the regulated
community in understanding the
requirements of the rule. Due to the
complexity of the final rule and the
number of documents affected and
addressed in the rulemaking document
and in an effort to provide readers as
clear of an understanding as possible of
the technical and clarifying
amendments being made by this
document, the section-by-section
analysis is being divided into the
following discussion sections:

A. Amendments to the Regulatory Text
of Part 225.

B. Portions of Petitions for
Reconsideration Being Denied.

C. Clarifying or Technical Amendments
to the Preamble Discussion of the
Final Rule.

1. Section 225.15 Accidents/incidents
Not To Be Reported

2. Chapter 2 of the FRA Guide,
“Definitions.”

3. Appendix C to the FRA Guide,
“Train Accident Cause Codes.”

D. Revisions to the FRA Companion
Guide.

E. Clarifying or Technical Amendments
to the FRA Guide.

1. Chapter 1 of the FRA Guide,
“Overview of Accident/Incident
Reporting and Recordkeeping
Requirements.”

2. Appendix F of the FRA Guide,
“Circumstance Codes.”

3. Appendix H to the FRA Guide,
“Forms.”

4. Appendix J to the FRA Guide,
“Type of Territory Codes.”

5. Appendix L to the FRA Guide, “49
CFR part 225.”

6. Appendix M to the FRA Guide,
“Telephonic Reporting Chart.”

IV. Section-by-Section Analysis

A. Amendments to the Regulatory Text
of Part 225

FRA is making amendments to only
one section of the final rule text. This
amendment concerns the definition of
“event or exposure arising from the
operation of a railroad contained in
§225.5.

Section 225.5 Definitions

This document makes a technical
amendment to the first tier subpart
(i1)(A) of the definition of “Event or
exposure arising from the operation of a
railroad”. The amendment removes
“non-train incident” from the list of
qualifying events arising from the
operation of the railroad with regards to
non-employees who are injured while
off railroad property. This technical
amendment is necessary because the
addition of this type of accident/
incident to tier one subpart (ii)(A) in the
final rule inappropriately expanded the
meaning of the term “event or exposure
arising from the operation of the
railroad’” and the type of injuries
captured for non-employees who are off
railroad property beyond the scope
intended. Removing ‘‘non-train
incident” from the definition brings the
meaning of the term into conformance
with the intent and scope of the NPRM
and final rule. The inclusion of this type
of accident/incident in the definition is
an obvious error and a technical
amendment is an appropriate action to
correct this oversight.

The final rule’s clarification and
restructuring of the definition of “event
or exposure arising from the operation
of the railroad”’, was not intended to
change the term’s meaning. Rather, the
amendments were intended to clarify
the term and bring it into conformance
with existing industry practices. As
such, the intent of the final rule was to
remain consistent with the FRA’s intent
in the 2003 Final Rule:

FRA developed a compromise position,
proposing that railroads not be required to
report deaths or injuries to persons who are
not railroad employees that occur while off
railroad property unless they result from a
train accident, a train incident, a highway-
rail grade crossing accident/incident, or a
release of a hazardous material or other
dangerous commodity related to the
railroad’s rail transportation business.

68 FR 10108-09, March 3, 2003 (FRA’s
2003 Final Rule). The term ‘““‘event or
exposure arising from the operation of a
railroad” and its definition were added

in FRA’s 2003 Final Rule to more
narrowly tailor what types of accidents/
incidents were considered to “arise
from the operation of a railroad”” and
were, therefore, potentially reportable.
68 FR 10115-16.

However, the final rule in this
proceeding amended the language
proposed in the NPRM for the first tier
subpart (ii)(A) by adding the term “non-
train incident” to the list of qualifying
events. Non-train incident is defined as
an “event that results in a reportable
casualty, but does not involve the
movement of on-track equipment nor
cause reportable damage above the
threshold established for train
accidents.” See § 225.5, “Definitions—
Non train incident.” FRA stated in the
final rule that this term was included to
make the definition consistent with the
list of accidents/incidents contained in
the 2003 FRA Guide in addition to
FRA’s 2003 Final Rule amending its
accident/incident regulations. 68 FR
10107, March 3, 2003. In the 2003 FRA
Guide, non-train incidents are included
in the list of categories of accidents/
incidents; however, non-train incident
was not included in FRA’s 2003 Final
Rule definition as a qualifying event
arising from the operation of the
railroad for non-employees who are
injured while off railroad property.

Upon further review, it appears that
the final rule’s clarifying amendment is
not consistent with the intent of FRA’s
2003 Final Rule and expands the
meaning of the term beyond the intent
and scope of the final rule and NPRM.
While non-train incident is included in
the list of accidents/incidents in the
2003 FRA Guide, it was excluded as a
triggering event for non-employees off
railroad property in the related 2003
Final Rule. Moreover, the purpose of
defining “event or exposure arising from
the operation of the railroad” in the
2003 Final Rule was to limit the
qualifying events with regards to non-
employees. Based upon the definition of
non-train incident, a railroad would be
potentially responsible for reporting an
injury to a non-employee occurring off
railroad property that does not involve
the movement of rail equipment. For
example, under the definition contained
in the final rule, if an individual suffers
a reportable injury as the result of a car
accident off railroad property involving
a railroad automobile, any subsequent
injury to the non-employee would be
potentially reportable. This type of
injury was not intended to be captured
by FRA’s accident/incident reporting
regulations. As such, this document
removes non-train incident from the list
of qualifying events under the first tier
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subpart (ii)(A) of the definition of
“event or exposure arising from the
operation of the railroad”.

B. Portions of Petitions for
Reconsideration Being Denied

This document denies that portion of
SEPTA’s petition for reconsideration
requesting the amendment of this
section with regard to limiting and
consolidating the notification
requirements to which a railroad is
subject.

Section 225.9 Telephonic reports of
certain accidents/incidents and other
events

SEPTA’s petition for reconsideration
noted that a railroad may potentially be
required to comply with several
agencies’ immediate notification
requirements following an accident/
incident, and; therefore, a railroad
would be required to comply with each
agency’s separate notification
requirements. SEPTA further suggested
that the agencies should share the
information rather than requiring a
railroad to make several different
notifications to streamline the process
and to ease the burden on the railroad.

As an initial matter, in the NPRM,
FRA requested comments and
suggestions on four issues of concern.
One of these issues was §225.9
telephonic reporting. Specifically, the
NPRM noted that FRA was considering
changing the method by which
telephonic reports of accidents/
incidents, as required by § 225.9, are
made. Under FRA’s current regulations,
railroads are required to telephonically
report certain accidents/incidents to the
National Response Center (NRC), who in
turn provides notification of the
accidents/incidents to FRA. The NPRM
indicated that FRA was reviewing
whether it would be preferable for
railroads to report these accidents/
incidents directly to FRA via electronic
transmission, and specifically sought
comments and suggestions on the issue.
FRA opted not to adopt any of the
suggested changes or to require direct
reporting to FRA, as FRA’s
infrastructure is inadequate to handle
direct reporting. See 75 FR 68876,
November 9, 2010.

With regards to SEPTA’s specific
suggestion to consolidate various agency
notification requirements, again, FRA is
declining to adopt the recommendation.
Each government agency’s notification
requirements are aimed to alert the
agency to specific accidents/incidents.
These requirements may vary from
agency to agency based upon their
regulatory authority and mission.
Moreover, each regulation may vary in

terms of how and when notifications
must occur. As such, the accidents/
incidents for which FRA requires
notification may not capture the
accidents/incidents or the specific
information that other agencies are
interested in or need to fulfill their
mission. Moreover, FRA does not have
regulatory authority to control, change
or alter other agencies’ notification
requirements; as such, FRA is not
currently in a position to adopt or
enforce SEPTA’s recommendation.
Finally, FRA does not currently have
the infrastructure in place to handle
notifications on behalf of other agencies
or the ability to share that information
outside the FRA to the extent required
by SEPTA’s recommendation.

C. Clarifying or Technical Amendments
to the Preamble Discussion of the Final
Rule

This document is making several
clarifying or technical amendments to
the preamble discussions contained in
the final rule. The preamble discussions
being clarified in this document involve
discussions of the regulatory text as well
as discussions of the FRA Guide.

1. Section 225.15 Accidents/incidents
Not To Be Reported

This document is making a clarifying
amendment to the preamble language in
the Section-by-Section Analysis of the
final rule relating to a railroad’s duty to
investigate trespasser fatalities. See also,
75 FR 68889. The final rule requires
railroads to investigate all trespasser
fatalities in order to determine the cause
of death. As explained in the final rule,
FRA included this requirement to
ensure that railroads are taking the
proper steps to confirm whether or not
a death is a suicide. The railroad must
continue its investigation for a period of
six months or until it is able to confirm
the cause of death (or whichever occurs
first). FRA anticipates that, if the cause
of death is obvious (e.g., there are no
indications that the individual(s) died
as the result of a suicide), a railroad’s
investigation will not take the full six
months and the cause of death will be
easily confirmed with proper authority.

In discussing this new requirement,
the preamble language stated that “if a
railroad cannot obtain the required
information after making a documented
good faith effort for six months, then the
railroad may discontinue its
investigation and report the casualty as
a trespasser fatality.” 75 FR 68870,
68879. After reviewing this language
and receiving questions from the
industry, FRA has determined that this
sentence is confusing and misleading.
Consequently, this document clarifies

the discussion contained in Section-by-
Section Analysis for the final rule.

FRA did not intend to negate a
railroad’s duty to create and submit a
Form FRA F 6180.55a for a reportable
trespasser fatality within 30 days after
the month within which the death
occurred. Rather, this preamble
discussion was intended to explain a
railroad’s obligation at the end of the six
month investigative period if the
railroad cannot confirm the cause of the
death. As such, once a railroad learns
about a reportable trespasser fatality, the
railroad must create and submit a Form
FRA F 6180.55a to the FRA within 30
days after the month within which the
death occurred. However, after
submitting the Form FRA F 6180.55a,
the railroad must continue to try to
confirm the cause of death for a period
of up to six months for trespasser
fatalities. If the railroad is able to
confirm the cause of death, the railroad
must amend, or correct, the Form FRA
6180.55a as appropriate. If the railroad
is unable to confirm the cause of death,
the fatality may be reported as a
trespasser fatality so that the death
remains as a trespasser fatality on the
Form FRA F 6180.55a and the railroad
is not required to amend or correct the
report.

FRA is clarifying the above language
to avoid any potential confusion and to
ensure that railroads are consistently
submitting their reports to the FRA in a
timely fashion. As stated above, the new
investigative requirements are not
meant to eliminate a railroad’s duty to
make a report per § 225.11 or to delay
the reporting of trespasser fatalities for
a period of six months (or until the
railroad can determine cause of death).
Rather, FRA was attempting to instruct
railroads on how to proceed at the end
of the six month investigative period in
situations in which the railroad is
unsuccessful in determining the cause
of death.

2. Chapter 2 of the FRA Guide,
“Definitions”

This document identifies and corrects
preamble language regarding Chapter 2
of the FRA Guide relating to the
Definition of “Worker on Duty-
Employee (Class A).” This correction
does not result in any amendments or
changes to the actual definition.

The final rule removed an example to
the definition of Worker on Duty-
Employee (Class A) characterizing an
employee on his lunch break as on duty.
This example was inserted into the
definition in the NPRM. FRA received a
comment from the AAR with regards to
this example requesting its removal as
an employee who is injured on an
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unpaid lunch break may not be
considered on-duty. FRA agreed with
the AAR and recognized that an
employee who is not under pay is
generally considered off duty.
Consequently, FRA removed the
example in the final rule to avoid
confusion. However, in removing the
example, the preamble language stated
that “[iln general, an employee on a
break, whether paid or unpaid, is
considered an Employee Not On Duty
(Class B).” See 75 FR 68886.

This statement is incorrect and clearly
inconsistent with the definition of
Worker on Duty-Employee (Class A)
contained in the final rule and the
examples contained in the FRA Guide.
Rather, as stated in the definition of
Worker on Duty-Employee (Class A),
“|w]hether or not the worker is under
pay will normally be the deciding factor
for determining ‘on-duty’ status.” FRA
Guide, Chapter 2. While there are
certain exceptions, an employee who is
under pay at the time of his injury is
generally considered on-duty. FRA
intended to state that an employee on a
break, if unpaid, is generally considered
an Employee Not On Duty (Class B).
Consequently, the preamble language
was an obvious error and a technical
amendment is an appropriate action to
correct this oversight.

3. Appendix C to the FRA Guide, “Train
Accident Cause Codes”

This document identifies and corrects
erroneous information contained in the
preamble language to the final rule.
However, this correction does not result
in any amendments or changes to the
actual Train Accident Cause Codes. The
final rule added an additional Train
Accident Cause Code in response to a
recommendation from the National
Transportation Safety Board (NTSB).
Both the final rule and NPRM discussed
the background and history of this
recommendation in the preamble.
Specifically, the final rule stated that:

FRA added Train Accident Cause Code
T224 in response to the National
Transportation Safety Board’s (NTSB) 2005
recommendation that FRA provide a train
accident cause code for derailments caused
by bond wire attachments. This
recommendation arose from the NTSB’s
investigation of the derailment of northbound
National Railroad Passenger Corporation
(Amtrak) train No. 58 while operating on
Canadian National (CN) track near Flora,
Mississippi, on April 6, 2004. The derailment
resulted in one fatality, 35 injuries (that were
reportable to FRA), and damage costs of
approximately $7 million. The NTSB
recommended that FRA include in the FRA
Guide a train accident cause code for
derailments caused by rail cracks originating
from bond wire attachments, and that

information on the methods and locations of
those attachments be provided in the
narrative section of the accident/incident
report (NTSB Recommendation Number
RAR-05/02).

See 75 FR 68891. However, upon further
review, FRA has discovered that the
final rule and NPRM erroneously
referenced NTSB Recommendation
Number RAR-05/02. Rather, the
relevant recommendation is actually
contained in NTSB Railroad Accident
Report Number 05/01 (RAR 05/01).
Moreover, the final rule and NPRM
mistakenly discussed the facts involved
in NTSB Railroad Accident Report
Number 05/02 (RAR 05/02). See 75 FR
68891.

To clarify, FRA added Train Accident
Cause Code T224 in response to NTSB
Safety Recommendation No.
Recommendation—05-02 (R-05-02),
which was contained in NTSB’s RAR
05/01. Moreover, this recommendation
arose from the NTSB investigation into
the derailment of a northbound CN train
on February 9, 2003, in Tamaroa,
Mlinois, and the subsequent release of
hazardous materials. A copy of the
NTSB’s RAR 05/01, containing NTSB’s
R-05-02, has been placed in Docket No.
FRA-2006-26173 on http://
www.regulations.gov for ease of
reference.

D. Revisions to the FRA Companion
Guide

The Companion Guide, a technical
manual that did not go through formal
notice and comment, contains
instructions for electronically
submitting monthly reports. As such,
the Companion Guide also includes
directions for handling reports and
records after June 1, 2011, with regards
to the creation and submission of the
reports, including late reports, and the
amending/correcting of reports for
accidents/incidents occurring prior to
the effective date. The Companion
Guide currently instructs that “railroads
amending reports or records created or
submitted prior to the effective date of
the new rule, or submitting late reports
for accidents that occurred prior to the
effective date of the new rule, must
amend those records and reports
consistent with the new regulations and
newest FRA Guide.” See Companion
Guide, Introduction.

However, upon further consideration,
FRA is revising the instructions
contained in the Companion Guide to
eliminate any confusion, to avoid
requiring railroads to retroactively apply
the new rules and regulations, and to
prevent any potential issues with the
collection of accident/incident data.
FRA will also include these revised

instructions in the FRA Guide. As an
initial matter, the instructions contained
in the Companion Guide are being
revised as they could potentially create
confusion and problems with FRA’s
accident/incident data and require the
railroad to retroactively apply the new
rule and regulations. If a railroad is
required to apply the reporting and
recording regulations contained in the
final rule to determine whether an
accident/incident occurring prior to the
effective date is reportable, a railroad
may potentially have to report an
accident/incident that was not
reportable at the time it occurred. For
example, under the current guidance, a
railroad may have to report a suicide or
attempted suicide even though it
occurred prior to the effective date of
the final rule. The revised instructions,
set forth below, will ensure that
accidents/incidents are reported/
recorded in a manner consistent with
the rules and regulations that were in
place at the time the accident/incident
occurred.

FRA received numerous questions
from the railroads requesting additional
clarification and instructions with
regards to this issue indicating that the
directions contained in the Companion
Guide are either too difficult to find
and/or to understand. By revising these
instructions and including them in the
FRA Guide, FRA anticipates eliminating
further confusion, improving
compliance, and ensuring accurate
accident/incident data.

E. Clarifying or Technical Amendments
to the FRA Guide

This document makes the following
general clarifying or technical
amendments throughout the FRA Guide:
correct typos and formatting issues;
highlight key provisions for additional
emphasis; and update the Index and
Table of Content to reflect changes in
pagination. Moreover, this document
updates the publication and effective
dates throughout the FRA Guide.

1. Chapter 1 of the FRA Guide,
“Overview of Accident/Incident
Reporting and Recordkeeping
Requirements”

This document makes a clarifying
amendment to Chapter 1 of the FRA
Guide by adding instructions for
creating and submitting records and
reports, including late reports, in
addition to amending/correcting reports
after the final rule’s June 1, 2011,
effective date for accidents/incidents
occurring prior to that date. This issue
is addressed in the preceding discussion
related to revisions being made to the
FRA Companion Guide. This document
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provides notice that the revised
directions discussed above are being
added to the FRA Guide for ease of
reference and convenience.
Consequently, this document adds the
revised instructions, which are
consistent with the revised instructions
contained in the Companion Guide, to
Chapter 1 of the FRA Guide. These
instructions explain to railroads that:

[w]hen determining whether (and which
form(s) to use) to report/record an accident/
incident a railroad must use the forms and
standards that were in effect on the date that
the accident/incident occurred. Therefore
any reports, including late reports, or records
created for an accident/incident that
occurred prior to June 1, 2011, are subject to
the standards (and required to use the forms)
that were in effect prior to the Miscellaneous
Amendment to the Federal Railroad
Administration’s Accident/Incident
Reporting Requirements; Final Rule, which
became effective June 1, 2011. 75 FR 68862,
November 9, 2010. When amending/
correcting a report/record after June 1, 2011,
for an accident/incident that occurred prior
to June 1, 2011, a railroad should simply
amend/correct the report/record that was
originally created for the accident/incident.

See FRA Guide, Chapter 1. Again, these
amendments are appropriate as they
will clarify the reporting/recording
requirements for certain accidents/
incidents and eliminate any potential
data collection issues.

2. Appendix F of the FRA Guide,
“Circumstance Codes”

This document amends Appendix F
of the FRA Guide by adding additional
Circumstance Codes in response to the
petitions for reconsideration. The final
rule added new Circumstance Codes to
Appendix F of the FRA Guide for use on
Form FRA F 6180.55a, ‘“Railroad Injury
and Illness Summary (Continuation
Sheet)”.

This document is adding Location
Circumstance Code CE—“On Station
Platform” to Part III of the “Location
Circumstance Codes” in response to
SEPTA’s petition for reconsideration.
The preamble to the final rule stated
that the final rule would change
Location Circumstance Code G2—“On
Platform” to ““On Platform Station.” See
75 FR 68892. However, as SEPTA noted
in its petition, the final rule did not in
fact make this change. While this
document adds this new code, this
document does not remove or replace
Location Circumstance Code C2—“On
Platform”. Upon further review, FRA
has determined that “On Station
Platform” is too specific to replace “On
Platform” as there are other types of
platforms beyond station platforms. As
FRA wants to continue collecting
information about accidents/incidents

occurring at those locations, this
document does not eliminate C2—“On
Platform”. Moreover, this document
uses the code “On Station Platform”
instead of ““On Platform Station” as the
former is a more accurate description.

This document is also amending
Appendix F of the FRA Guide by adding
several additional Circumstance Codes
in response to UP’s petition for
reconsideration. FRA has reviewed the
additional codes recommended by UP
and believes that they will improve FRA
accident/incident data. Thus, FRA is
adding the following new codes to
Appendix F—Circumstance Codes as
follows:

(a) To Part I of the “Location
Circumstance Codes” FRA adds codes:

e F—Restroom;

e U—Airport/Airplane;

e V—Freight terminal; and,

e W—Private property.

(b) To Part I1I of the “Location
Circumstance Codes” FRA adds codes:

o AA—AL freight terminal;

AB—On tower;

AC—In cafeteria/lunch room;
D1—At lodging facility;
D2—On highway/street;
D3—On private property;
D4—On sidewalk/walkway
D5—In airport;

D6- In airplane;

D7—In hotel room;
E1—On parking lot;

E2—In building; and,
E3—In restroom.

(c) To the “Tools, Machinery,
Appliances, Structures, Surfaces, (etc.)
Circumstance Codes” FRA adds code:

e 8K—Knuckle.

3. Appendix H to the FRA Guide,
“Forms”

This document makes a general
clarifying or technical amendment to
each of the accompanying FRA forms,
updating the expiration date of each
form. The Office of Management and
Budget (OMB) approved the information
collections submissions associated with
the accident/incident final rule. As
such, the new expiration date for the
forms is February 28, 2014. FRA
received notification of OMB’s decision
following the publication of the final
rule and, as such, this document makes
the technical amendment so that the
forms to reflect the change in the
expiration date.

The forms are revised as follows:

Form FRA F 6180.107. This document
corrects certain preamble language
addressing a railroad’s obligation to
create a Form FRA F 6180.107 within a
proscribed time period. However, this
correction will not result in any changes
to the regulatory text or FRA Guide. In

discussing revisions to the Form FRA F
6180.107 with regards to block 23, the
final rule stated that:

FRA is making this revision to ensure that
it can discern if the railroad entered each
claimed occupational illness on the
appropriate record no later than seven
calendar days after receiving information or
acquiring knowledge that an injury or illness
or rail equipment accident/incident has
occurred, as required in § 225.25(i)(2).

See 75 FR 68897. These instructions
are an obvious mistake and this
documents clarifies that, consistent with
the instructions in § 225.21(i)(2) and
throughout the preamble to the final
rule, a railroad must actually enter each
claimed occupational illness “no later
than seven working days after receiving
knowledge that an employee is claiming
they have incurred an occupational
illness.” See 75 FR 68907. This
technical amendment is appropriate as
the mistake was obvious and this
document highlights this issue to avoid
any potential confusion.

Form FRA F 6180.150. A technical
amendment is being made to Form FRA
F 6180.150, by removing the word
“draft” from the form. As stated in the
final rule, Form FRA F 6180.150 was
submitted to OMB and pending
approval. See 75 FR 68888. FRA
submitted the Form FRA F 6180.150 to
OMB with the final rule. OMB notified
FRA that it approved the form, and; as
such, it may now be used to collection
information about potential injuries to
highway-users involved in highway-rail
grade crossing accidents/incidents.

4. Appendix ] to the FRA Guide, “Type
of Territory Codes”

This document makes several
clarifying and technical amendments to
Appendix J of the FRA Guide, which
provides Type of Territory Codes and
instructions for the use of those codes
when completing block 30, “Type of
Territory,” on Form FRA F 6180.54,
“Rail Equipment Accident/Incident
Report.” See 75 FR 68897. The codes
represent the type of territory (i.e.,
signaled territory versus non-signaled
territory); the authority for movement
(i.e., signal indication; mandatory
directive; other than main track—Rule
105); and additional miscellaneous
supplemental codes. See FRA Guide,
Appendix H, “Forms”.

This document amends the list
identifying the various methods of
control (i.e., systems) contained on page
J-2 of the FRA Guide, Appendix J, by
eliminating the outdated term “Direct
Train Control”. Previously, FRA
included this term because one
particular railroad used it as a formal
method of operation; however, that
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particular railroad no longer uses that
method of operation and has since
started using Track Warrant Control.
Therefore, this term is no longer
applicable and no longer used in the
industry. Thus, FRA is removing it for
clarity and to avoid any potential
confusion. Moreover, there will be no
conflict with FRA’s use of the term
Direct Train Control as a generic, or
“umbrella,” term, which FRA uses,
generally, to refer to this common
method of operation in the industry as
a whole.

This document adds supplemental
code “Z-Other-Narrative Required” to
the list for position 4 and 5 for non
signals on page J—4 of the FRA Guide,
Appendix J. FRA created the code
“Other-Narrative Required” to ensure
that if other existing codes are
inadequate the railroads are able to
accurately complete the field and to
ensure that FRA is able to obtain a
response. FRA discovered that it failed
to list this supplemental code in two
positions. While the directions found on
page J-1 of the FRA Guide, Appendix J,
mabke it clear that this code is always
available in case existing codes are
insufficient; this document adds these
codes for clarity and consistency.

This document also amends the
supplemental codes found on pages J-
5 and J-6 so that the supplemental
codes consistently correspond to the
same narrative throughout Appendix J
to the FRA Guide. This clarifying
amendment is intended to eliminate any
confusion potentially created in the
final rule resulting from switching the
supplemental code and the narrative
description throughout Appendix J to
the FRA Guide. As a result of this
amendment, the supplemental codes
correspond to the same narrative (e.g.,
Supplemental Code L means Special
Instructions) throughout Appendix J to
the FRA Guide; whereas, under the final
rule, the supplemental code and its
narrative varied throughout Appendix ]
to the FRA Guide. Consequently, the
supplemental codes contained in
Appendix J to the FRA Guide have the
following meaning:

e A—Auto Cab Signals
B—Auto Train Control
C—Auto Train Stop
D—Automatic Block Signals System
E—Broken Rail Monitoring
F—Direct Traffic Control
G—Interlocking
H—Manual Block System
J—Positive Train Control
K—Restricted Speed or Equivalent
L—Special Instructions
M—Switch Point Monitoring
N—Time Table/Train Orders
P—Track Warrant Control

Q—Traffic Control System/CTC
R—Yard/Restricted Limits
T—Other Than Main Track
Z—Other-Narrative Required

5. Appendix L to the FRA Guide, “49
CFR part 225"

The document makes two technical
amendments to Appendix L of the FRA
Guide, which includes the full
regulatory text of part 225. The final
rule included this rule text for ease of
reference. This document alters only the
rule text found in Appendix L of the
FRA Guide and does not affect any other
part of the final rule. First, a technical
amendment is being made to update the
reporting threshold by including the
reporting threshold for 2011, which is
$9,400. The reporting threshold for 2011
was calculated and published after the
publication of the final rule. See 75 FR
75911, December 7, 2010. This revision
affects § 225.19 (c) and (e), which
include a list of the current and past
reporting thresholds.

An amendment is also being made to
the title of Form FRA F 6180.56 in
§225.21 in Appendix L of the FRA
Guide. The regulatory text included
Appendix L as part of the final rule
identified Form FRA F 6180.56 as
“Annual Railroad Report of Manhours
by State” and this document corrects
the form’s title to “Annual Railroad
Report of Employee Hours and
Casualties by State.” This was an
obvious error as the form is correctly
identified elsewhere in the final rule,
the actual regulatory text and the FRA
Guide.

6. Appendix M to the FRA Guide,
“Telephonic Reporting Chart”

This document revises the Telephonic
Reporting Chart contained in Appendix
M to the FRA Guide to make clarifying
and technical amendments in response
to the petitions for reconsideration and
to make the chart consistent with the
rule text. In addition, this document
makes several general technical
amendments to the Telephonic
Reporting Chart. These include
updating the footnote numbering as a
result of substantive changes and
correcting typos.

The Telephonic Reporting Chart is
amended in response to SEPTA’s
petition for reconsideration. In its
petition for reconsideration, SEPTA
requested clarification with regards to
the use and placement of footnote
number four dealing with the ““24 hours
notification cap” for fatalities resulting
from a highway-rail grade crossing
accident/incident. SEPTA noted that the
placement of the footnote appeared to
expand the “24 hours notification cap”

to all fatalities regardless of the
circumstances.

The final rule amended the accident/
incident telephonic reporting
requirements related to fatalities that
occur at highway-rail grade crossings as
a result of train accidents or train
incidents. FRA had previously required
railroads to report immediately to the
National Response Center (NRC), via
telephone, “‘a fatality at a highway-rail
grade crossing as a result of a train
accident or train incident.” 49 CFR
225.9(a)(2)(iii). FRA found that
confusion existed as to the applicability
of this requirement when death does not
occur at the scene of the accident/
incident, but occurs several hours or
days later, after the fatally injured
person is taken to the hospital for
treatment.

As aresult, the final rule revised the
telephonic reporting requirement for
highway-rail grade crossing fatalities to
require telephonic reporting only if
death occurs within 24 hours of the
accident/incident. This revision is
consistent with the Department of
Transportation, Office of Inspector
General’s November 28, 2005
recommendation (Report No. MH-2006—
016), which recommended that FRA
amend § 225.9 to clarify the reporting
requirements and to include criteria
requiring railroads to report to NRC any
death at a highway-rail grade crossing,
only if death occurs within 24 hours of
the accident/incident.

This document updates and moves
footnote number four to make it clear
that the ““24 hours notification cap”
applies only to “a fatality at a highway-
rail grade crossing as a result of a train
accident or train incident” as explained
in the final rule. 49 CFR 225.9(a)(2)(iii).
FRA agrees with SEPTA’s contention
that the placement of the footnote could
potentially cause confusion, and; as
such, the clarifying amendment is
appropriate.

This document updates the
Telephonic Reporting Chart contained
in Appendix M to the FRA Guide to
reflect changes made to § 225.9(a)(2)(iv)
and to accurately reflect the regulatory
language in § 225.9(a)(2)(v). The final
rule made a technical amendment to
paragraph (a)(2)(iv) by adding the words
“or more” after $150,000, to clarify that
the telephonic reporting requirement is
triggered when a train accident results
in damage of $150,000 or more to
railroad and non-railroad property. The
Telephonic Reporting Chart is updated
to reflect this change in the rule text.
Similarly, the Telephonic Reporting
Chart is updated so that it accurately
reflects the rule text in § 225.9(a)(2)(v)
by changing the language from “damage
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in excess of $25,000” to ““$25,000 or
more”. Both of these amendments are
necessary to correct obvious errors.

Finally, in reviewing the Telephonic
Reporting Chart, FRA discovered that
the chart does not include paragraph
(a)(1)(iii). Thus, the Telephonic
Reporting Chart is being amended so
that it includes paragraph (a)(1)(iii) and
accurately reflects the rule text. Again,
the failure to include this paragraph was
an obvious oversight and this
amendment makes the Telephonic
Reporting Chart consistent with the rule
text.

V. Regulatory Impact and Notices

A. Executive Orders 12866 and 13563
and DOT Regulatory Policies and
Procedures

This revised final rule in response to
petitions for reconsideration has been
evaluated in accordance with existing
policies and procedures and determined
to be non-significant under not only
Executive Orders 12866 and 13563 but
also DOT policies and procedures. See
44 FR 11034; February 26, 1979. FRA
has analyzed the costs and benefits of
the revisions to the final rule. With two
exceptions, the revisions FRA is making
are technical corrections or
clarifications and will not have any
economic impact. They will serve to
make clear and correct the requirements
of the final rule and its accompanying
FRA Guide. Although the addition of
circumstance codes for Location as well
as Tools, Machinery, Appliances, and
Structures may add some reporting
burden, it would be nominal. Parties
filling out the forms would have more
codes to select from to describe the
accident or incident circumstances, but
no fields have been added to any
reporting forms. FRA is also revising the
definition of “event or exposure arising
from the operation of the railroad” in
§225.5, “Definitions”. In the final rule,
FRA included non-train incidents in the
list of events that can result in a
reportable injury to a non-employee
while off railroad property. Upon
further review, it appears this
amendment was overly broad and
would capture more information than
original intended. As such, FRA is
removing this from the list.

Since any burden associated with the
added cause codes for accidents and
incidents would be nominal and the
Regulatory Evaluation conducted in
support of the final rule already took
into account the impacts of the new
definition of “event or exposure arising
from the operation of the railroad,” FRA
believes that the outcome of that
analysis would not be impacted. Even if

that were not the case, FRA is confident
that the cost savings from the revised
definitions would exceed any additional
cost burden. In other words, the revised
definition represents the least costly
alternative for achieving the desired
safety outcome. To the extent that any
additional burden results from the
additional circumstance codes, it will be
nominal and have no impact on the
findings of the Regulatory Evaluation of
the final rule.

B. Regulatory Flexibility Act and
Executive Order 13272

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) and Executive
Order 13272 (67 FR 53461; August 16,
2002) require agency review of proposed
and final rules to assess their impact on
small entities. The Regulatory
Flexibility Act requires an agency to
review regulations to assess their impact
on small entities. An agency must
conduct a regulatory flexibility analysis
unless it determines and certifies that a
rule is not expected to have a significant
impact on a substantial number of small
entities. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the FRA Administrator certifies that the
revisions to the final rule will not have
a significant economic impact on a
substantial number of small entities.
Although a substantial number of small
railroads will be affected by these
revisions, none of these entities will be
significantly impacted. The net impact
of these revisions is beneficial stemming
from a reduction in burden associated
with not reporting certain events. At the
NPRM stage, FRA certified that the
proposal would not result in a
significant economic impact on a
substantial number of small entities and
requested comment on such
certification as well all other aspects of
the NPRM. Although many comments
were received in response to the NPRM,
no comments directly addressed the
certification. In developing the final
rule, FRA considered all comments
received in response to the NPRM. FRA
also certified that the final rule would
not have a significant economic impact
on a substantial number of small
entities.

“Small entity”’ is defined in 5 U.S.C.
601 as including a small business
concern that is independently owned
and operated, and is not dominant in its
field of operation. The U.S. Small
Business Administration (SBA) has
authority to regulate issues related to
small businesses, and stipulates in its
size standards that a “small entity” in
the railroad industry is a for profit “line-
haul railroad” that has fewer than 1,500
employees, a “short line railroad” with

fewer than 500 employees, or a
“commuter rail system’ with annual
receipts of less than seven million
dollars. See “‘Size Eligibility Provisions
and Standards,” 13 CFR part 121
subpart A. Additionally, section 601(5)
defines as “small entities” governments
of cities, counties, towns, townships,
villages, school districts, or special
districts with populations less than
50,000. Federal agencies may use a
different standard for small entities, in
consultation with SBA and in
conjunction with public comment.
Pursuant to that authority FRA has
published a final statement of agency
policy that formally establishes “small
entities” or “small businesses’ as being
railroads, contractors and hazardous
materials shippers that meet the revenue
requirements of a Class III railroad as set
forth in 49 CFR 1201.1-1, which is $20
million or less in inflation-adjusted
annual revenues, and commuter
railroads or small governmental
jurisdictions that serve populations of
50,000 or less. See 68 FR 24891, May 9,
2003, codified at Appendix C to 49 CFR
part 209. The $20 million limit is based
on the Surface Transportation Board’s
revenue threshold for a Class III railroad
carrier. Railroad revenue is adjusted for
inflation by applying a revenue deflator
formula in accordance with 49 CFR
1201.1-1. FRA is using this definition
for this rulemaking. This final rule
applies to railroads. There are
approximately 665 small railroads that
would be affected by this final rule. The
factual basis for the certification that
this final rule will not have a significant
economic impact on a substantial
number of small entities, is that the total
cost of complying with the final rule
will be either unchanged or reduced.

C. Paperwork Statement—Accident/
Incident Reporting and Recordkeeping

This response to petitions for
reconsideration of the final rule does
not change any of the information
collection requirements and associated
estimated burden contained in the
original final rule.

D. Federalism Implications

This response to petitions for
reconsideration and the revised final
rule have been analyzed in accordance
with the principles and criteria
contained in Executive Order 13132,
“Federalism” (64 FR 43255, Aug. 10,
1999), which requires FRA to develop
an accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
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the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, the agency may
not issue a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
government officials early in the process
of developing the proposed regulation.
Where a regulation has federalism
implications and preempts State law,
the agency seeks to consult with State
and local officials in the process of
developing the regulation.

FRA believes it is in compliance with
Executive Order 131132. Because the
amendments contained in this response
to petitions for reconsideration of the
final rule either clarify requirements
currently contained in the final rule or
allow for greater flexibility in complying
with the final rule, this document will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, nor
on the distribution of power and
responsibilities among various levels of
government. In addition, FRA has
determined that this response to
petitions for reconsideration of the final
rule will not impose substantial direct
compliance costs on State and local
governments. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

FRA notes that this part could have
preemptive effect by the operation of
law under the FRSA. See 49 U.S.C.
20106. Section 20106 provides that
States may not adopt or continue in
effect any law, regulation, or order
related to railroad safety or security that
covers the subject matter of a regulation
prescribed or issued by the Secretary of
Transportation (with respect to railroad
safety matters) or the Secretary of
Homeland Security (with respect to
railroad security matters), except when
the State law, regulation, or order
qualifies under the “essentially local
safety or security hazard” exception to
§20106.

In sum, FRA has analyzed this
response to petitions for reconsideration
in accordance with the principles and
criteria contained in Executive Order
13132, and has determined that
preparation of a federalism summary

impact statement for this document is
not required.

E. International Trade Impact
Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. This response to the
petitions for reconsideration and the
revised final rule are purely domestic in
nature and are not expected to affect
trade opportunities for U.S. firms doing
business overseas or for foreign firms
doing business in the United States.

F. Environmental Impact

FRA has evaluated this response to
the petitions for reconsideration in
accordance with its “Procedures for
Considering Environmental Impacts”
(FRA’s Procedures) (64 FR 28545; May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this response to the
petitions for reconsideration is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c)(20) of FRA’s Procedures.
See 64 FR 28547; May 26, 1999. Section
4(c)(20) reads as follows:

Actions categorically excluded. Certain
classes of FRA actions have been determined
to be categorically excluded from the
requirements of these Procedures as they do
not individually or cumulatively have a
significant effect on the human environment
* * * The following classes of FRA actions
are categorically excluded: * * *
Promulgation of railroad safety rules and
policy statements that do not result in
significantly increased emissions or air or
water pollutants or noise or increased traffic
congestion in any mode of transportation.

In accordance with section 4(c) and
(e) of FRA’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
response to petitions for reconsideration
that might trigger the need for a more
detailed environmental review. As a
result, FRA finds that this revised final
rule is not a major Federal action
significantly affecting the quality of the
human environment.

G. Unfunded Mandates Reform Act of
1995

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
Federal agency ““shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) [$140.8 million in 2010] in
any 1 year, and before promulgating any
final rule for which a general notice of
proposed rulemaking was published,
the agency shall prepare a written
statement” detailing the effect on State,
local, and tribal governments and the
private sector. This response to the
petitions for reconsideration of the final
rule, including the revised final rule,
would not result in the expenditure, in
the aggregate, of $140.8 million or more
in any one year, and thus preparation of
such a statement is not required.

H. Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355, May 22,
2001. Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this response to the petitions
for reconsideration of the final rule,
including the revised final rule, in
accordance with Executive Order 13211.
FRA has determined that this revised
final rule is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy.
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Consequently, FRA has determined that
this regulatory action is not a
“significant energy action” within the
meaning of Executive Order 13211.

I. Privacy Act

Interested parties should be aware
that anyone is able to search the
electronic form of all comments
received into any agency docket by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). To get more
information on this matter and to view
the Regulations.gov Privacy Notice go to
http://www.regulations.gov/search/
footer/privacyanduse.jsp. You may
review DOT’s complete Privacy Act
Statement in the Federal Register

published on April 11, 2000 (65 FR
19477-78).

List of Subjects in 49 CFR Part 225

Investigations, Penalties, Railroad
safety, and Reporting and recordkeeping
requirements.

For the reasons discussed in the
preamble, FRA amends part 225 of
chapter II, subtitle B of Title 49, Code
of Federal Regulations, as follows:

PART 225—[AMENDED]

m 1. The authority citation for part 225
continues to read as follows:
Authority: 49 U.S.C. 103, 322(a), 20103,

20107, 20901-02, 21301, 21302, 21311; 28
U.S.C. 2461, note; and 49 CFR 1.49.

m 2. Section 225.5 is amended by
revising paragraph (1)(ii)(A) in the

definition of “event or exposure arising
from the operation of a railroad” to read
as follows:

§225.5 Definitions.
* * * * *

Event or exposure arising from the
operation of a railroad means—

(1) * k%

(ii) * * %

(A) A train accident or a train incident

involving the railroad; or
* * * * *

Issued in Washington, DC, on May 24,
2011.

Joseph C. Szabo,

Administrator, Federal Railroad
Administration.

[FR Doc. 2011-13295 Filed 5-26-11; 8:45 am]
BILLING CODE 4910-06-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 11

[Docket No. APHIS-2011-0030]
RIN 0579-AD43

Horse Protection Act; Requiring Horse
Industry Organizations To Assess and
Enforce Minimum Penalties for
Violations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the horse protection regulations to
require horse industry organizations or
associations that license Designated
Qualified Persons to assess and enforce
minimum penalties for violations of the
Horse Protection Act (the Act) and the
regulations. The regulations currently
provide that such penalties will be set
either by the horse industry
organization or association or by the
U.S. Department of Agriculture. This
action would strengthen our
enforcement of the Act and the
regulations by ensuring that minimum
penalties are assessed and enforced
consistently by all horse industry
organizations and associations that are
appointed under the Act by the U.S.
Department of Agriculture to cooperate
in our enforcement efforts.

DATES: We will consider all comments
that we receive on or before July 26,
2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2011-0030 to submit or view comments
and to view supporting and related
materials available electronically.

e Postal Mail/Commercial Delivery:
Please send one copy of your comment

to Docket No. APHIS-2011-0030,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2011-0030.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Dr.
Rachel Cezar, Horse Protection National
Coordinator, Animal Care, APHIS, 4700
River Road Unit 84, Riverdale, MD
20737; (301) 734-5784.

SUPPLEMENTARY INFORMATION:
Background

In 1970, Congress passed the Horse
Protection Act (15 U.S.C. 1821-1831),
referred to below as the Act, to
eliminate the practice of soring by
prohibiting the showing or selling of
sored horses. The regulations in 9 CFR
part 11, referred to below as the
regulations, implement the Act.

In the Act, Congress found and
declared that the soring of horses is
cruel and inhumane. The Act states that
the term ““sore” when used to describe
a horse means that:

e An irritating or blistering agent has
been applied, internally or externally,
by a person to any limb of a horse,

e Any burn, cut, or laceration has
been inflicted by a person on any limb
of a horse,

¢ Any tack, nail, screw, or chemical
agent has been injected by a person into
or used by a person on any limb of a
horse, or

e Any other substance or device has
been used by a person on any limb of
a horse or a person has engaged in a
practice involving a horse, and, as a
result of such application, infliction,
injection, use, or practice, such horse
suffers, or can reasonably be expected to
suffer, physical pain or distress,

inflammation, or lameness when
walking, trotting, or otherwise moving.
(The Act excludes therapeutic treatment
by or under the supervision of a
licensed veterinarian from the definition
of soring.)

The practice of soring horses is aimed
at producing an exaggerated show gait
for competition. Typically, the forelimbs
of the horse are sored, which causes the
horse to place its hindlimbs further
forward than normal under the horse’s
body, resulting in its hindlimbs carrying
more of its body weight. When the sored
forelimbs come into contact with the
ground, causing pain, the horse quickly
extends its forelimbs and snaps them
forward. This gait is known as ‘““the big
lick.”

Soring is primarily used in the
training of Tennessee Walking Horses,
racking horses, and related breeds.
Although a gait similar to ““the big lick”
can be obtained using selective breeding
and humane training methods, soring
achieves this accentuated gait with less
effort and over a shorter period of time.
Thus, Congress found and declared that
horses shown or exhibited which are
sore, where such soreness improves the
performance of such horse, compete
unfairly with horses which are not sore.
Congress further found and declared
that the movement, showing, exhibition,
or sale of sore horses in intrastate
commerce adversely affects and burdens
interstate and foreign commerce.

The Act and the regulations in § 11.2
prohibit the use of devices, methods,
and substances that are used to sore
horses. For example, a person who sores
a horse may apply a substance such as
mustard oil or kerosene above the
horse’s front hooves, to cause lesions.
When chains are used on a horse sored
in this manner, the chains rub against
the lesions, causing pain. Thus, the
regulations prohibit the use of any
substance above the hoof, except
lubricants used in certain
circumstances. The use of mechanical
agents (also referred to as “action
devices”) such as overweight chains or
boots also cause lesions; the regulations
only allow the use of specific types of
action devices that scientific evidence
indicates do not cause horses to be sore.
Soring can also be accomplished by
trimming the hoof to expose sensitive
tissue, thus making it painful for the
horse to touch its forelimbs to the
ground. This practice is prohibited in
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the regulations. In addition to
prohibiting other methods and
practices, § 11.2 also generally prohibits
the use of any device, method, practice,
or substance that causes or can
reasonably be expected to cause a horse
to be sore.

A 1976 amendment to the Act
provided for the Secretary of
Agriculture to prescribe by regulation
requirements for the appointment by the
management of any horse show, horse
exhibition, or horse sale or auction
(referred to below as “‘show
management’’) of persons qualified to
detect and diagnose a horse which is
sore or to otherwise inspect horses for
the purpose of enforcing the Act.

In response to that amendment to the
Act, we established the Designated
Qualified Persons (DQP) program in a
final rule that was published in the
Federal Register on January 15, 1979
(44 FR 1558-1566), and effective on
January 5, 1979. Under this program,
DQPs are trained and licensed to inspect
horses for evidence of soreness or other
noncompliance with the Act and the
regulations in programs sponsored by
horse industry organizations or
associations (HIOs). These programs
must meet the requirements of § 11.7 of
the regulations, which include
requirements for licensing, training,
recordkeeping and reporting, and
standards of conduct, among other
things. We certify and monitor these
HIO programs.

Under the regulations, show
management has the option to either
assume liability for any sore horses that
are shown, exhibited, sold, or
auctioned, or to hire DQPs to conduct
preshow inspections of each horse
entered in an event. Any horses found
by the DQP to be sore, found to be
subject to the scar rule in §11.3, or
found to have been subjected to any of
the prohibited practices or devices
listed in § 11.2 must be reported to show
management. (The scar rule is used to
determine whether a horse bears
evidence of past soring, such as bilateral
lesions or inflammation, which are
indicative of abuse. If the horse does not
meet the requirements of the rule, the
horse is considered to be sore for the
purposes of the Act and the regulations.)
Show management must then exclude
those horses from being shown,
exhibited, sold, or auctioned.

Rather than contract with DQPs
directly, show management typically
contracts with an HIO to provide
inspections at its show, exhibition, sale,
or auction. The HIO provides as many
DQPs as are needed to provide
inspections and pays the DQPs for their
services.

DQPs inspect horses according to
procedures set out in § 11.21 of the
regulations. This section provides
detailed instructions on how to examine
a horse for signs of soring, requires the
DQP to examine the horse to ensure that
no devices and methods used on the
horse are prohibited by the regulations
in §11.2, and sets out the conditions
under which horses must be inspected.
It also allows DQPs to carry out
additional inspection procedures as
deemed necessary to determine whether
a horse is sore.

The Act provides us with the
authority to pursue civil and criminal
penalties against persons who violate
the Act. However, such proceedings
may be time-consuming and expensive,
and our resources for prosecuting such
cases are limited. In addition to
statutory penalties, HIOs may also
enforce their own penalties against
persons who are found by a DQP
licensed by the HIO to be in violation
of the Act or the regulations. This
allows for greater enforcement of the
Act and the regulations. We do not
typically pursue civil or criminal
penalties against violators of the Act or
the regulations when we determine that
an HIO-imposed penalty is adequate to
effectuate the purposes of the Act and
the regulations.

Accordingly, paragraph (d) of § 11.21
requires the certified DQP organization
(i.e., the HIO) under which the DQP is
licensed to assess appropriate penalties
for violations, as set forth in the rule
book of the certified program under
which the DQP is licensed, or as set
forth by the U.S. Department of
Agriculture (the Department). In
addition to the DQP’s report to show
management, the HIO must also report
all violations to show management.

Office of the Inspector General Audit
Report and Recommended Minimum
Penalties

In September 2010, the Department’s
Office of the Inspector General (OIG)
issued an audit report ! regarding the
Animal and Plant Health Inspection
Service’s (APHIS) administration of the
Horse Protection Program and the
Slaughter Horse Transport Program. The
audit found that APHIS’ program for
inspecting horses for soring is not
adequate to ensure that these animals
are not being abused. Due to this
ineffective inspection system, the report
stated, the Act is not being sufficiently
enforced, and the practice of abusing
show horses continues.

1 Available at http://www.usda.gov/oig/webdocs/
33601-02-KC.pdyf.

One of the recommendations in the
audit report was that APHIS develop
and implement protocols to more
consistently negotiate penalties with
individuals who are found to be in
violation of the Act. Having consistent
penalties would result in more effective
enforcement of the Act and its
regulations.

We agreed with this recommendation.
We had recognized this problem before
the issuance of the audit report and
developed a minimum penalty protocol
that we intended for every HIO to
include in its rule book. In developing
the protocol, APHIS took into account
the civil and criminal penalties set forth
in the Act, those penalty structures used
in previous years, rulings of the
Department’s Administrative Law
Judges and the Department’s Judicial
Officer, and input we received from
industry stakeholders. In most cases, the
penalties provided in the protocol are
substantially less than those set forth in
the Act.

We began notifying HIOs as early as
May 2010 that the new protocol should
be added to 2011 rule books by the end
of 2010. We wrote to the HIOs formally
twice and engaged in numerous
meetings and conversations with them
during 2010 in an attempt to reach an
agreement on a protocol that all of them
would adopt. Eight of the 12 HIOs that
license DQPs agreed to adopt the
minimum penalty protocol we
proposed; unfortunately, we were
unable to reach an agreement with the
remaining HIOs. We have determined to
seek public input on the penalties
contained in the protocol before
implementing the protocol as a
mandatory minimum set of penalties for
every HIO that licenses DQPs.

Accordingly, we are proposing to
amend the regulations by removing the
reference in § 11.21(d) to assessing
penalties set forth in the rule book of the
certified program under which the DQP
is licensed. Instead, that paragraph
would require HIOs to assess and
enforce penalties for violations in
accordance with a new § 11.25, which
we are proposing to add to the
regulations and which would contain
the penalty protocol. The reporting
requirement in § 11.21(d) would remain
unchanged.

Minimum Penalty Protocol

Proposed §11.25 would be headed
“Minimum penalties to be assessed and
enforced by HIOs that license DQPs.”

Paragraph (a) of proposed §11.25
would require each HIO that licenses
DQPs in accordance with §11.7 to
include in its rulebook, and assess and
enforce, penalties for the violations
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listed in proposed § 11.25 that equal or
exceed the penalties listed in that
section. Section 11.41 of the regulations
requires each HIO to submit its rulebook
to APHIS.

Paragraph (b) of proposed § 11.25
would provide information about
suspensions, which is one type of
penalty we are proposing to require that
HIOs assess and enforce. For violations
that require a suspension, we are
proposing to require the suspension of
individuals including, but not limited
to, the owner, manager, trainer, rider,
custodian, and seller, as applicable, who
are responsible for showing the horse,
exhibiting the horse, entering or
allowing the entry of the horse in a
show or exhibition, selling the horse,
auctioning the horse, or offering the
horse for sale or auction.

If a horse is found to be bilaterally
sore (i.e., sored on both forelimbs or
hindlimbs), unilaterally sore, in
violation of the scar rule in §11.3, or in
violation of the prohibition against the
use of foreign substances in § 11.2(c), we
would provide that transporters may be
suspended as well, if the transporter
had reason to believe that the horse was
to be shown, exhibited, entered for
those purposes, sold, auctioned, or
offered for sale. The violations listed
may be evident during transportation of
a horse, and section 1824 of the Act
prohibits the shipping, transporting,
moving, delivering, or receiving of any
horse which is sore with reason to
believe that such horse while it is sore
may be shown, exhibited, entered for
those purposes, sold, auctioned, or
offered for sale.

We are proposing to require that a
person who is suspended not be
permitted to show or exhibit any horse
or judge or manage any horse show,
horse exhibition, or horse sale or
auction for the duration of the
suspension. This proposed change is
consistent with the Act and would
ensure that any suspension imposed by
an HIO would not be circumvented by
the suspended person.

We are also proposing to require any
person with multiple suspensions to
serve them consecutively, not
concurrently. Allowing suspensions to
be served concurrently would limit the
deterrent effect of the suspensions.

Paragraph (c) of proposed § 11.25
would set out the minimum penalties
for each type of violation. We note the
Act provides for various civil penalties,
among other things, disqualification
from showing or exhibiting any horse
and from judging or managing any horse
show, horse exhibition, or horse sale or
auction for a period of not less than 1
year for the first violation and not less

than 5 years for any subsequent
violation.

A bilateral sore violation occurs when
a horse is inspected in accordance with
§11.21 and found to be sore in both its
front forelimbs or hindlimbs. This is
strong evidence of soring to produce the
exaggerated gait mentioned earlier,
since the horse is unlikely to have
developed sores in either both of its
forelimbs or hindlimbs naturally. For
bilateral sore violations, we propose to
require a minimum suspension of 1 year
for the first offense, 2 years for the
second offense, and 4 years for the third
and any subsequent offenses.

A unilateral sore violation occurs
when a horse is inspected in accordance
with §11.21 and found to be sore in one
of its forelimbs or hindlimbs. Such
soring is a violation of the Act. For
unilateral sore violations, we propose to
require a minimum suspension of 60
days for the first offense, 120 days for
the second offense, and 1 year for the
third and any subsequent offenses.

A scar rule violation occurs when a
horse is inspected in accordance with
§11.21 and found to be in violation of
the scar rule in § 11.3. For scar rule
violations, we propose to require a
minimum suspension of 2 weeks for the
first offense, 60 days for the second
offense, and 1 year for the third and any
subsequent offenses. If a DQP inspects
a horse and finds it to be both in
violation of the scar rule and bilaterally
sore, the HIO would be required to
impose the penalty for bilateral soring.

For the soring and scar rule
violations, we are also proposing to
require the horse to be dismissed from
the remainder of the horse show,
exhibition, sale, or auction. This
dismissal would not be limited to the
individual class in which the horse was
to be entered; rather, the horse would be
ineligible to participate in the entire
event.

Foreign substance violations occur
when the prohibition in § 11.2(c) against
the use of foreign substances other than
lubricants is violated. Equipment
violations occur when the prohibitions
against use of certain types of
equipment in §11.2(b)(1) through
(b)(10) and (b)(12) through (b)(17) are
violated. These prohibitions can be
violated after inspection by a DQP, for
example, by adding a foreign substance
or a chain weighing greater than 6
ounces in the warmup ring.

For foreign substance violations and
equipment violations found before or
during the inspection before the show,
exhibition, sale, or auction, we are
proposing to require the horse to be
dismissed from the remainder of the
horse show, exhibition, sale, or auction.

This dismissal prevents the horse from
being shown, exhibited, sold, or
auctioned in violation of the Act.

However, § 11.20 of the regulations
requires the DQP to reinspect all
Tennessee Walking Horses or racking
horses tyed first in their class or event
at any horse show, horse exhibition,
horse sale, or horse auction, to
determine whether the horse is sore or
otherwise in violation of the Act or the
regulations. When a violation is
discovered after the show, the horse has
been shown, exhibited, sold, or
auctioned while in violation of the Act
or the regulations promulgated under
the Act, and the violation has taken
place after the inspection. Therefore, we
are proposing to require that any
violation discovered after the show,
exhibition, sale, or auction result in the
imposition of a 2-week suspension in
addition to dismissal of the horse from
the remainder of the horse show,
exhibition, sale, or auction.

Shoeing violations occur when the
prohibitions regarding the shoeing of
horses in § 11.2(b)(18) are violated.
Heel-toe ratio violations occur when the
requirement in § 11.2(b)(11) that a
horse’s toe length not exceed the height
of the heel by 1 inch or more is violated.
These violations are not practical to
commit in the warmup ring, and
therefore it is not necessary to
differentiate between preshow and
postshow violations. Accordingly, when
these violations are found, we are
proposing to require the horse to be
dismissed from the remainder of the
horse show, exhibition, sale, or auction.

If a horse is unruly or fractious and
cannot be inspected by a DQP in
accordance with § 11.21, there is no way
to determine through inspection that it
is not in violation of the Act and the
regulations. Therefore, we are proposing
to require such a horse to be dismissed
from the individual class for which it
was to be inspected. Such a horse would
be able to attempt inspection again in
another class in the horse show,
exhibition, sale, or auction, and if it
could be inspected, it could be entered
in that class.

Finally, we are proposing to require
that any person who in any way violates
a previously issued suspension penalty
be suspended for an additional 6
months.

Paragraph (d) of proposed § 11.25
would discuss appeals of penalties. We
believe it is essential for each HIO that
would assess and enforce penalties in
accordance with proposed § 11.25 to
have an adequate appeal process in
place. Therefore, we are proposing to
require the HIOs to develop such a
process, which we would need to
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approve. For all appeals, the appeal
would have to be granted and the case
heard and decided by the HIO or the
violator would have to begin serving the
penalty within 60 days of the date of the
violation. This would mean that an
appeal would need to be filed and a
decision made with respect to that
appeal within 60 days. HIOs would be
free to set whatever policies they
determine to be necessary to meet that
requirement. We are proposing this
requirement to ensure that suspensions
have the proper deterrent effect and that
appeals are not used solely to delay
suspensions.

We would require HIOs to submit to
the Department all decisions on penalty
appeals within 30 days of the
completion of the appeal, so we could
monitor the appeal process.

Paragraph (e) would state that the
Department retains the authority to
initiate enforcement proceedings with
respect to any violation of the Act,
including violations for which penalties
are assessed in accordance with
proposed § 11.25, and to impose the
penalties authorized by the Act if the
Department determines that such
actions are necessary to fulfill the
purpose of the Act and the regulations.
In addition, paragraph (e) would
indicate that the Department reserves
the right to inform the Attorney General
of any violation of the Act or of the
regulations. The latter provision is
consistent with section 1826 of the Act.

Miscellaneous Changes

As noted earlier, the regulations in
§11.21(d) refer to the “certified DQP
organization.” Such an organization is
commonly referred to as an HIO;
references to organizations that certify
DQPs in § 11.7 refer to HIOs having a
Department-certified DQP program. In
order to be consistent with common
usage and other regulations, we are
proposing to change the reference to
“certified DQP organization” in
§11.21(d) to instead refer to “the HIO
that licensed the DQP.”

The regulations in paragraph (g) of
§11.7 provide a process for revoking the
DQP program certification of HIOs. That
paragraph describes the reason for
revoking a DQP program certification as
a failure to comply with the
requirements of § 11.7. As additional
requirements for HIOs with DQP
program certifications would now be
found in §11.25, we are proposing for
clarification to amend § 11.7(g) to refer
to failure to comply with the
requirements of 9 CFR part 11 in general
as a reason for revoking DQP program
certification.

Future Changes

As noted earlier, the OIG audit found
that APHIS’ program for inspecting
horses for soring is not adequate to
ensure that these animals are not being
abused. Our responses to the audit
report’s recommendations included
commitments to make several changes
to the regulations besides those
proposed in this document. We intend
to propose those changes in a separate
document, which is currently under
development.

After establishing the DQP program in
the January 1979 final rule mentioned
earlier, we made several other changes
to the regulations in a final rule
published in the Federal Register on
April 27, 1979 (44 FR 25172-25184),
and effective on May 17, 1979. Some
commenters on the proposed rule that
preceded these final rules, which was
published in the Federal Register on
April 28, 1978 (43 FR 18514-18531),
stated that APHIS should ban the use of
all devices except protective boots.

We stated in the April 1979 final rule
that such action was unwarranted at
that time. However, we continued, if the
horse industry made no effort to
establish a workable self-regulatory
program for the elimination of sore
horses, or if such a program was
established but did not succeed in
eliminating the sore horse problem
within a reasonable length of time, we
would give serious consideration to the
prohibition of all action devices and
pads.

Thirty-two years after the publication
of the April 1979 final rule, the state of
the industry suggests that it has not
eliminated the cruel and inhumane
practice of soring horses to alter their
natural gait in order to gain a
competitive advantage. We are
proposing the changes in this document,
as well as the changes in the
forthcoming separate proposal, with the
expectation that they will enable the
Horse Protection program to
successfully eliminate what Congress
identified as the cruel and inhumane
practice of soring. However, if these
regulatory changes and the resulting
changes in the Horse Protection program
do not result in the elimination of
soring, we will seriously consider taking
substantially more restrictive action,
including, but not limited to,
prohibiting the use of all action devices
and pads, to accomplish the goal set
forth by Congress in the Act.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the

purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

This proposed rule would amend the
regulations to set a uniform minimum
penalty protocol, which would ensure
the uniform application of penalties by
HIOs. The rule would also give USDA
the authority to decertify HIOs that
refuse to implement the minimum
penalty protocol.

Since the HIOs already administer
their own individual penalty protocols
for violations of the Horse Protection
Act, the proposed rule is not expected
to impose additional costs upon HIOs or
show participants (other than those
individuals who incur more severe
penalties because of the rule).

The proposed uniform penalty
protocol may benefit the walking horse
industry by:

¢ Helping to ensure more humane
treatment of the horses;

¢ Reducing uncertainty about
penalties for infractions of the Horse
Protection Act;

e Enhancing the reputation and
integrity of the walking horse industry;

¢ Providing for more fair competition
at shows, which may positively impact
attendance and regional economies; and

¢ Improving the value of the walking
horse breeds.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. The Act does not
provide administrative procedures
which must be exhausted prior to a
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judicial challenge to the provisions of
this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 11

Animal welfare, Horses, Reporting
and recordkeeping requirements.

Accordingly, we propose to amend 9
CFR part 11 as follows:

PART 11—HORSE PROTECTION
REGULATIONS

1. The authority citation for 9 CFR
part 11 continues to read as follows:

Authority: 15 U.S.C. 1823-1825 and 1828;
7 CFR 2.22, 2.80, and 371.7.

§11.7 [Amended]

2.In §11.7, paragraph (g), the first
sentence is amended by removing the
word “section” the second time it
appears and adding the word “part” in
its place.

3.In §11.21, the section heading and
paragraph (d) are revised to read as
follows:

§11.21 Inspection procedures for
designated qualified persons (DQPs).
* * * * *

(d) The HIO that licensed the DQP
shall assess and enforce penalties for
violations in accordance with §11.25
and shall report all violations in
accordance with §11.20(b)(4).

4. A new §11.25 is added to read as
follows:

§11.25 Minimum penalties to be assessed
and enforced by HIOs that license DQPs.

(a) Rulebook. Each HIO that licenses
DQPs in accordance with § 11.7 must
include in its rulebook, and enforce,
penalties for the violations listed in this
section that equal or exceed the
penalties listed in paragraph (c) of this
section.

(b) Suspensions. (1) For the violations
listed in paragraph (c) of this section
that require a suspension, individuals
including, but not limited to, the owner,
manager, trainer, rider, custodian, or
seller, as applicable, who are
responsible for showing the horse,
exhibiting the horse, entering or
allowing the entry of the horse in a
show or exhibition, selling the horse,
auctioning the horse, or offering the
horse for sale or auction must be
suspended.

(2) If a horse is found to be bilaterally
sore or unilaterally sore as defined in
paragraph (c) of this section, in violation

of the scar rule in §11.3, or in violation
of the prohibition against the use of
foreign substances in § 11.2(c), the
transporter of the horse may also be
suspended if the transporter had reason
to believe that the horse was to be
shown, exhibited, entered for those
purposes, sold, auctioned, or offered for
sale.

(3) A person who is suspended must
not be permitted to show or exhibit any
horse or judge or manage any horse
show, horse exhibition, or horse sale or
auction for the duration of the
suspension.

(4) Any person with multiple
suspensions must serve them
consecutively, not concurrently.

(c¢) Minimum penalties—(1) Bilateral
sore. A horse is found to be sore in both
its forelimbs or hindlimbs. The horse
must be dismissed from the remainder
of the horse show, exhibition, sale, or
auction. First offense: Suspension for 1
year. Second offense: Suspension for 2
years. Third offense and any subsequent
offenses: Suspension for 4 years.

(2) Unilateral sore. A horse is found
to be sore in one of its forelimbs or
hindlimbs. The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction. First
offense: Suspension for 60 days. Second
offense: Suspension for 120 days. Third
offense and any subsequent offenses:
Suspension for 1 year.

(3) Scar rule violation. A horse is
found to be in violation of the scar rule
in § 11.3. The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction. First
offense: Suspension for 2 weeks. Second
offense: Suspension for 60 days. Third
offense and any subsequent offenses:
Suspension for 1 year.

(4) Foreign substance violations.
Violations of the prohibition against the
use of foreign substances in § 11.2(c).

(i) Before or during the show,
exhibition, sale, or auction. The horse
must be dismissed from the remainder
of the horse show, exhibition, sale, or
auction.

(ii) After the show, exhibition, sale, or
auction. Suspension for 2 weeks (14
days). The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction.

(5) Equipment violation. Violations of
the equipment-related prohibitions in
§11.2(b)(1) through (b)(10) and (b)(12)
through (b)(17).

(i) Before or during the show,
exhibition, sale, or auction. The horse
must be dismissed from the remainder
of the horse show, exhibition, sale, or
auction.

(ii) After the show, exhibition, sale, or
auction. Suspension for 2 weeks (14

days). The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction.

(6) Shoeing violation. Violation of the
shoeing-related prohibitions in
§11.2(b)(18). The horse must be
dismissed from the remainder of the
horse show, exhibition, sale, or auction.

(7) Heel-toe ratio. Violation of the
heel-toe ratio requirement in
§11.2(b)(11). The horse must be
dismissed from the remainder of the
horse show, exhibition, sale, or auction.

(8) Unruly or fractious horse. A horse
that cannot be inspected in accordance
with §11.21. The horse must be
dismissed from the individual class for
which it was to be inspected.

(9) Suspension violation. A violation
of any suspension penalty previously
issued. Suspension for an additional 6
months (180 days) for each occurrence.

(d) Appeals. The HIO must provide a
process in its rulebook for alleged
violators to appeal penalties. The
process must be approved by the
Department. For all appeals, the appeal
must be granted and the case heard and
decided by the HIO or the violator must
begin serving the penalty within 60 days
of the date of the violation. The HIO
must submit to the Department all
decisions on penalty appeals within 30
days of the completion of the appeal.

(e) Departmental prosecution. The
Department retains the authority to
initiate enforcement proceedings with
respect to any violation of the Act,
including violations for which penalties
are assessed in accordance with this
section, and to impose the penalties
authorized by the Act if the Department
determines that such actions are
necessary to fulfill the purpose of the
Act and this part. In addition, the
Department reserves the right to inform
the Attorney General of any violation of
the Act or of this part, including
violations for which penalties are
assessed in accordance with this
section.

Done in Washington, DC, this 23rd day of
May 2011.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-13231 Filed 5-26-11; 8:45 am]
BILLING CODE 3410-34-P



Federal Register/Vol. 76, No. 103/Friday, May 27, 2011 /Proposed Rules

30869

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Chapter |
[Docket No. RM11-26-000]

Promoting Transmission Investment
Through Pricing Reform

May 19, 2011.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of inquiry.

SUMMARY: In this Notice of Inquiry, the
Federal Energy Regulatory Commission
(Commission) seeks comment on the
scope and implementation of its
transmission incentives regulations and
policies under Order No. 679. It has
been nearly five years since the
Commission promulgated rules to
implement the directives of section
1241 of the Energy Policy Act of 2005
(EPAct 2005), which added a new
section 219 to the Federal Power Act
(FPA). In the past five years, the
Commission has received over 75

applications for transmission incentives.

The requested incentives have been
varied, and the demonstrations
supporting the incentives applications
have likewise been varied.

During this time, the electric industry
has continued to evolve, and the
Commission has issued corresponding
regulations, policy statements, and case-
by-case determinations. Given the
changes in the electric industry, the
Commission’s experience to date
applying Order No. 679, and the
ongoing need to ensure that our
incentives regulations and policies are
encouraging the development of
transmission infrastructure in a manner
consistent with FPA sections 219 and
205 and 206, the Commission now
issues this Notice of Inquiry.

DATES: Comments are due July 26, 2011.

ADDRESSES: You may submit comments,
identified by docket number and in
accordance with the requirements
posted on the Commission’s Web site
http://www.ferc.gov. Comments may be
submitted by any of the following
methods:

e Agency Web Site: Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format, and not in a scanned format, at
http://www.ferc.gov/docs-filing/
efiling.asp.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver an original of

their comments to: Federal Energy

Regulatory Commission, Secretary of the

Commission, 888 First Street, NE.,

Washington, DC 20426. These

requirements can be found on the

Commission’s Web site, see, e.g., the

“Quick Reference Guide for Paper

Submissions,” available at http://

www.ferc.gov/docs-filing/efiling.asp, or

via phone from FERC Online Support at

202-502-6652 or toll-free at 1-866—

208-3676.

FOR FURTHER INFORMATION CONTACT:

David Borden (Technical Information),
Office of Energy Policy and
Innovations, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-8734,
David.Borden@ferc.gov.

Andrew Weinstein (Legal Information),
Office of General Counsel—Energy
Markets, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
6230, Andrew.Weinstein@ferc.gov.

SUPPLEMENTARY INFORMATION:

Notice of Inquiry

1. In this Notice of Inquiry, the
Federal Energy Regulatory Commission
(Commission) seeks comment on the
scope and implementation of its
transmission incentives regulations and
policies under Order No. 679.1 It has
been nearly five years since the
Commission promulgated rules to
implement the directives of section
1241 of the Energy Policy Act of 2005
(EPAct 2005),2 which added a new
section 219 to the Federal Power Act
(FPA).3 In the past five years, the
Commission has received over 75
applications for transmission incentives.
Collectively, the applicants in those
cases sought incentives for investment
in over $50 billion in proposed
transmission infrastructure to ensure
reliability or to reduce the cost of
delivered power to customers by
reducing transmission congestion.4 The
requested incentives have been varied,
and the demonstrations supporting the

1 Promoting Transmission Investment through
Pricing Reform, Order No. 679, 71 FR 43294 (Jul.
31, 2006), FERC Stats. & Regs. q 31,222 (2006),
order on reh’g, Order No. 679-A, 72 FR 1152 (Jan.
10, 2007), FERC Stats. & Regs. q 31,236, order on
reh’g, 119 FERC { 61,062 (2007).

2Energy Policy Act of 2005, Public Law 109-58,
§§1261 et seq., 119 Stat. 594 (2005).

316 U.S.C. 824s.

4 This figure is the sum of the proposed
investment amounts included in transmission
incentive applications submitted to the Commission
pursuant to Order No. 679, as of April 2011.
However, the approval of transmission rate
incentives for many of those proposed projects does
not mean that all of those proposed projects have
gone into service or ultimately will be completed.

incentives applications have likewise
been varied.

2. During this time, the electric
industry has continued to evolve, and
the Commission has issued
corresponding regulations, policy
statements, and case-by-case
determinations.5 Given the changes in
the electric industry, the Commission’s
experience to date applying Order No.
679, and the ongoing need to ensure that
our incentives regulations and policies
are encouraging the development of
transmission infrastructure in a manner
consistent with FPA sections 219 and
205 and 206,% the Commission now
issues this Notice of Inquiry.

I. Brief History/Background

3. Section 1241 of EPAct 2005 added
a new section 219 to the FPA. Section
219(a) of the FPA requires the
Commission to establish by rule
incentive-based, including performance-
based, rate treatments for the
transmission of electric energy in
interstate commerce by public utilities
for the purpose of benefiting consumers
by ensuring reliability and reducing the
cost of delivered power by reducing
transmission congestion. Section 219(b)
requires that the Rule:

¢ Promote reliable and economically
efficient transmission and generation of
electricity by promoting capital
investment in the enlargement,
improvement, maintenance, and
operation of all facilities for the
transmission of electric energy in
interstate commerce, regardless of the
ownership of the facilities;

e Provide a return on equity that
attracts new investment in transmission
facilities, including related transmission
technologies;

¢ Encourage deployment of
transmission technologies and other
measures to increase the capacity and
efficiency of existing transmission
facilities and improve the operation of
the facilities; and

e Allow the recovery of all prudently
incurred costs necessary to comply with
mandatory reliability standards issued
pursuant to section 215 of the FPA, and
all prudently incurred costs related to
transmission infrastructure

5In the past five years, the electric industry has
experienced significant changes. Among others,
such changes include the implementation of Order
No. 890 transmission planning processes; adoption
of mandatory and enforceable reliability standards;
increasing diversity of the generation fleet; and
increasing investment in the development of smart
grid technologies.

616 U.S.C. 824(d) and 824(e) (2006).
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development pursuant to section 216 of
the FPA.7

4. Section 219(c) requires that the
Rule provide for incentives to each
transmitting utility or electric utility
that joins a Transmission Organization
and ensure that any recoverable costs
associated with joining such
Transmission Organization may be
recovered through transmission rates
charged by the utility or through the
transmission rates charged by the
Transmission Organization that
provides transmission service to the
utility. Finally, section 219(d) provides
that all rates approved under the Rule
are subject to the requirements of
sections 205 and 206 of the FPA, which
require that rates, charges, terms and
conditions of service be just and
reasonable and not unduly
discriminatory or preferential.

5. On July 20, 2006, the Commission
issued Order No. 679, Promoting
Transmission Investment through
Pricing Reform, which was further
refined in Order No. 679-A, and a
subsequent order on rehearing, issued in
December 2006, and April 2007,
respectively. In this series of orders, the
Commission stated that Section 219
reflects Congress’ determination that the
Commission’s traditional ratemaking
policies may not be sufficient to
encourage new transmission
infrastructure.® Thus, the Commission
identified instances where its policies
may no longer have struck the
appropriate balance in encouraging new
investments and set forth several broad
categories of incentive rate treatments.
The Commission declined to adopt
specific criteria or conditions that
applicants would be required to meet in
order for their projects to be considered
eligible for incentive rate treatments.
The Commission stated that it would
not establish such criteria ““at this time,”
on the grounds that to do so “now
would limit the flexibility of the Rule.” ®
Instead, as discussed more fully below,
the Commission required that each
applicant satisfy the statutory threshold
set forth in section 219(a), by
demonstrating that the facilities for
which it seeks incentives either ensure
reliability or reduce the cost of
delivered power by reducing
transmission congestion. Once that
threshold is met, the applicant must
demonstrate that there is a nexus

7 Section 216 addresses designation of and siting
of transmission facilities within National Interest
Electric Transmission Corridors. 16 U.S.C. 824p
(2006).

8Q0rder No. 679, FERC Stats. & Regs. {31,222 at
P 5.

9Id. P 43.

between the incentive sought and the
investment being made.

6. With respect to the statutory
threshold, the Commission established
rebuttable presumptions to assist in
determining whether proposed facilities
either ensure reliability or reduce the
cost of delivered power by reducing
transmission congestion, consistent
with section 219(a) of the FPA. The
rebuttable presumptions apply to a
transmission project that (i) results from
a fair and open regional planning
process that considers and evaluates
projects for reliability and/or congestion
and is found to be acceptable to the
Commission; or (ii) has received
construction approval from an
appropriate state commission or state
siting authority.1° If a proposed project
does not qualify for the rebuttable
presumption, an applicant bears the
burden of otherwise demonstrating that
its project satisfies the statutory criteria
and therefore is eligible for incentives.

7. As mentioned above, after
satisfying the statutory threshold of
section 219(a), applicants for incentives
must then show that there is a nexus
between the incentive sought and the
investment being made, i.e., that the
incentives being requested are
“rationally tailored to the risks and
challenges faced by a project.” 11 In
Order No. 679-A, the Commission
stated that “[i]n evaluating whether an
applicant has satisfied this nexus test,
the Commission will examine the total
package of incentives being sought, the
inter-relationship between any
incentives, and how any requested
incentives address the risks and
challenges faced by a project.” 12

8. The Commission stated that the
rebuttable presumptions and the nexus
test are not prescriptive by design, and
are intended to be applied on a case-by-
case basis.1® The Commission also
stated that the “most compelling”
candidates for incentives are “new
projects that present special risks or
challenges, not routine investments
made in the ordinary course of
expanding the system to provide safe
and reliable transmission service.” 14

9. The Commission also discussed the
potential benefits of specific incentives
for which applications could be filed
under Order No. 679. These incentives
included incentive adders to a base
return on equity (ROE), recovery of 100
percent of prudently incurred costs of

10]d. P 58.

11]d. P 26.

12Order No. 679-A, FERC Stats. & Regs. 31,236
at P 21.

13 QOrder No. 679, FERC Stats. & Regs. 31,222 at
P 22, 24.

14]d. P 23, 60.

transmission facilities that are cancelled
or abandoned due to factors that are
beyond the control of the public utility,
inclusion of 100 percent of construction
work in progress (CWIP) in rate base,
hypothetical capital structures,
accelerated depreciation for rate
recovery, and recovery of prudently
incurred pre-commercial operations
costs.

II. Subject of the Notice of Inquiry

10. In Order No. 679, the Commaission
established a policy for rate incentives
to achieve the goals of section 219 to
promote ‘“transmission infrastructure
investment that will help ensure the
reliability of the bulk power
transmission system in the United
States and reduce the cost of delivered
power to customers by reducing
transmission congestion.”?% The
Commission believes that there remains
a need for additional transmission
investment to ensure the reliable
operation of the grid and reduce the cost
of delivered power by reducing
transmission congestion.

11. By issuing this Notice of Inquiry,
the Commission is not departing from
the Congressional mandate set forth in
section 219.

12. Similarly, by issuing this Notice of
Inquiry, the Commission is not
departing from its longstanding
recognition of the need to balance
consumer and investor interests. For
example, in Order No. 679, the
Commission stated:

The incentives adopted by this Final Rule
are properly understood only in the context
of the traditional regulatory principles they
seek to further. The longstanding rule is that
utility rate regulation must adequately
balance both consumer and investor
interests. It is not enough to ensure investors
are properly compensated, and it is not
enough to ensure that consumers are
protected against excessive rates. Our
policies must ensure both outcomes and, in
doing so, strike the appropriate balance
between these twin objectives.16

13. This Notice of Inquiry does not
seek to overturn the need for balance
between consumer and investor
interests. In Order No. 679, the
Commission stated that the purpose of
the incentives policy “is to benefit
customers by providing real incentives
to encourage new infrastructure, not
simply increasing rates in a manner that
has no correlation to encouraging new
investment.” 17 We will continue to
balance the interests of consumers and
investors and ensure that our
implementation of section 219 provides

151d. P 1.
16]d. P 21.
171d. P 6.
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incentives to encourage new
infrastructure as we evaluate future
requests for incentives for investment in
transmission infrastructure.18

14. The Commission has discretion in
implementing transmission incentives
policies to achieve the broad goals of
section 219. Through this Notice of
Inquiry, the Commission is seeking
input from stakeholders on the scope
and implementation of its transmission
incentives policies, and on what steps
the Commission could take evaluating
future requests for incentives for
investment in transmission
infrastructure to ensure that its
incentives policies appropriately
encourage the development of
transmission infrastructure in a manner
consistent with our statutory
responsibilities.

15. Immediately below, the
Commission poses a number of
overarching questions about our
incentives policies under Order No. 679.
The ensuing sections of this Notice of
Inquiry pose more specific questions
with respect to various aspects of the
Commission’s implementation of its
transmission incentive policies.

(Q1) What have been the effects of the
incentives policies adopted in Order No.
679 with respect to the goals set forth in
section 2197

(Q2) Are the Commission’s incentives
policies appropriately promoting
investment in transmission
infrastructure in accordance with
section 2197

(Q3) Some barriers to construction of
new transmission facilities fall outside
of the Commission’s jurisdiction. How
do the Commission’s incentives policies
affect such barriers?

(Q4) How can the Commission’s rate
incentives policies balance the need for
regulatory certainty with the changing
investment climate over time? Are there
metrics the Commission should monitor
to achieve this balance, and if so, what
are they? Are there other factors that
change over time that the Commission
should consider in evaluating incentives
applications? Should the Commission
consider these changes over time on a
generic or case-by-case basis?

(Q5) Should specific rate incentives
be tailored to address specific goals set
forth by Congress in section 2197

(Q6) Are there other factors or
considerations which the Commission
should consider as part of its
transmission incentives policies, in
order to be consistent with the goals of
section 2197

18 During the pendency of this proceeding, the
Commission will continue to evaluate incentive
requests under Order No. 679 on a case-by-case
basis.

(Q7) Have the incentives granted to
transmission projects had an impact on
consumer rates and service, including
impacts related to reliability and the
reduction of congestion?

(Q8) Have the incentives granted to
transmission projects had an impact on
investment patterns in the electricity
industry? Do the incentives impact the
allocation of investment capital among
transmission, generation, and
distribution facilities?

(Q9) How should the Commission
best balance the promotion of
transmission investment with the
assurance of just and reasonable rates?

A. Section 219(a) Statutory Threshold

16. In Order No. 679, the Commission
required that each applicant seeking
transmission incentives in accordance
with section 219 of the FPA, first satisfy
the statutory threshold set forth in
section 219(a) by demonstrating that a
proposed project for which it seeks
incentives either ensures reliability or
reduces the cost of delivered power by
reducing transmission congestion. The
Commission has established rebuttable
presumptions that a proposed
transmission project satisfies the section
219(a) statutory threshold if such
project: (i) Results from a fair and open
regional planning process that considers
and evaluates a project for reliability
and/or congestion, and is found to be
acceptable to the Commission; or (ii) has
received construction approval from an
appropriate state commission or state
siting authority. In the alternative, if a
proposed project does not qualify for the
rebuttable presumption, an applicant
can nevertheless make an independent
showing that its project either ensures
reliability or reduces transmission
congestion and therefore is eligible for
incentives.

17. The Commission seeks comment
regarding the following issues:

(Q10) Do the rebuttable presumptions
established in Order No. 679 serve as
appropriate bases for satisfying the
statutory threshold for section 219(a)?

(Q11) Are there other criteria that the
Commission should adopt as additional
rebuttable presumptions for satisfying
the statutory threshold for section
219(a)?

(Q12) What types of information, data,
or studies should the Commission
consider in evaluating whether an
applicant has made an independent
showing that satisfies section 219(a)?

(Q13) Would it assist applicants if the
Commission established a procedure
that applicants may follow to make such
an independent showing? If so, what
should be the characteristics of that
procedure?

(Q14) In some cases, when an
applicant has sought incentives, the
Commission has conditionally approved
the request subject to the project
receiving approval in a regional
transmission planning process or state
siting process.1? Intervenors in various
rate proceedings have raised concerns
that a project scope may change in the
planning and siting process. In light of
this, how should the Commission
balance the value of and need for the
requested incentives in promoting
project development and financing with
the potential uncertainty surrounding
project scope?

B. Additional Goals in Section 219

18. The Commission in Order No. 679
interpreted section 219 as intended to
promote capital investment in a wide
range of infrastructure that ensures
reliability or reduces the cost of
delivered power by reducing
transmission congestion. This
interpretation is primarily based on the
language of section 219(a). In addition,
section 219(b)(1) states that ‘“‘the
Commission shall promote reliable and
economically efficient transmission and
generation of electricity by promoting
capital investment in the enlargement,
improvement, maintenance, and
operation of all facilities for the
transmission of electric energy in
interstate commerce * * *”’ Similarly,
section 219(b)(3) encourages the
“deployment of transmission
technologies and other measures to
increase the capacity and efficiency of
existing transmission facilities and
improve the operation of the facilities.”
The Commission stated that the
“reliability benefits of operation and
maintenance capital spending are
obvious, and we expect applicants
incurring this type of capital spending
will be able to demonstrate reliability
benefits and thereby be eligible for
incentive treatment.” 20

19. To date, the vast majority of
applications for transmission incentives
filed with the Commission have focused
on the enlargement of facilities,
including construction of new
transmission facilities. Few applications
have focused on the improvement,
maintenance, and operations of
transmission facilities or on increasing
their capacity or efficiency.2?

19 As discussed above, these processes are related
to satisfying the rebuttable presumptions set forth
in Order No. 679.

20 Id. P 56.

21 For example, this could include software
improvements that enhance scheduling and
dispatch or investment in tools to enhance self-

Continued
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20. The Commission requests
comment on whether there is a need for
the Commission to promote the other
goals set forth in the statute, such as
greater efficiency, including economic
efficiency, and improved operations in
transmission assets through specifically
tailored incentives. The use of advanced
transmission technologies to bring about
efficiencies and/or improved operations
is discussed further and separately
below. Specifically, the Commission
poses the following questions.

(Q15) Pursuant to section 219(b)(1),
what steps could the Commission take
to “promote reliable and economically
efficient transmission and generation of
electricity by promoting capital
investment in the enlargement,
improvement, maintenance, and
operation of all facilities for the
transmission of electric energy in
interstate commerce”?

(Q16) How would these steps affect
other aspects of the Commission’s rate-
making policy?

(Q17) Pursuant to section 219(b)(3),
what steps could the Commission take
to “increase the capacity and efficiency
of existing transmission facilities and
improve the operation of the facilities”?

(Q18) As indicated above, applicants
must show that their project meets the
threshold under section 219(a). What
showing should the Commission require
to support a request for incentives under
section 219(b)(1) and (b)(3)?

C. Order No. 679 Nexus Test

21. Once a proposed project satisfies
the section 219(a) statutory threshold,
the applicant must demonstrate that
there is a nexus between the incentive
sought and the investment being
made—i.e., that the incentives being
requested are ‘“‘rationally tailored to the
risks and challenges faced” by a
project.22 In evaluating whether an
applicant for incentives has satisfied the
nexus test, the Commission stated that
it will examine the total package of
incentives being sought, the inter-
relationship between any incentives,
and how any requested incentives
address the risks and challenges faced
by a project.23 The nexus test is not
prescriptive by design and the
Commission did not specify criteria for
measuring the nexus. The Commission
did emphasize that the “most
compelling” candidates for incentives
are ‘“‘new projects that present special
risks or challenges, not routine

healing grid capabilities or improved situational
awareness.

22]d. P 26.

23 Order No. 679-A, FERC Stats. & Regs. q 31,236
atP 21.

investments made in the ordinary
course of expanding the system to
provide safe and reliable transmission
service.” 24

22. As the Commission has reached
case-by-case determinations on
incentive applications, and faced new
facts and circumstances in each case,
the Commission’s application of the
nexus test has evolved.

23. One development with respect to
the nexus test is the Commission’s
finding that the question of whether a
project is routine or non-routine is
particularly probative in evaluating
whether there is a nexus between a
project and the incentives sought.25 The
Commission has offered guidance on the
factors that will be considered in
evaluating whether a project is routine
or non-routine, including: (1) The scope
of a project, e.g., investment dollars,
increase in transfer capability, and size
of a project; 2) the effect of a project,
e.g., improving reliability or reducing
congestion costs; and 3) the challenges
or risks faced by a project, e.g., siting,
long lead times, regulatory and political
risks, and financing challenges.26

24. Another development with respect
to the nexus test involves whether that
test applies to each individual project
for which an applicant requests
incentives, or instead applies to groups
of projects. The Commission has stated
that an applicant may demonstrate that
several individual projects are
appropriately considered as a single
overall project based on their
characteristics or combined purpose,
and seek incentives for that single
overall project.2” The Commission has
also stated that if the applicant is unable
to satisfy that criterion, then the
applicant may still file a single
application for incentives, but the
Commission will consider each
individual project separately in
applying the nexus test and determining
whether each project is routine or non-
routine.?8

25. Thus, the nexus test has been
fundamental to the Commission’s
implementation of Order No. 679, and
the required demonstration for
satisfying the nexus test has evolved
over time on a case-by-case basis. The
Commission is interested in comments
on the following:

(Q19) Does the focus of the nexus test
on the risks and challenges of a given

24]d. P 23, 60.

25 Baltimore Gas and Electric Company, 120
FERC q 61,084 (2007).

26 [d. P 43.

27 See PJM Interconnection, L.L.C., 133 FERC
161,273 at 45 (2010) (citing PacifiCorp, 125 FERC
161,076 (2008)).

28]d.

transmission project remain appropriate
for the purpose of justifying incentives?
Is that focus more appropriate for some
incentives than others? What other
factors should the Commission
consider?

(Q20) Would focusing on project
characteristics or effects be a more
effective means than focusing on a
project’s risks and challenges as the
basis for granting incentives? What
characteristics or effects would be
appropriate for the Commission to
consider for that purpose, consistent
with section 2197 29

(Q21) What risks and challenges are
transmission developers facing today?
Have such risks and challenges evolved
since the issuance of Order No. 679, and
if so how?

(Q22) Is the distinction between a
routine and non-routine project in
analyzing “risks and challenges” useful
in providing guidance to the industry on
how to apply the nexus test? Does this
distinction appropriately differentiate
between the level of difficulty in
constructing various transmission
projects?

(Q23) What types of criteria should
the Commission consider when
evaluating the “scope of a project” or
the “effect of a project,” in determining
whether a project is routine or non-
routine? Should the Commission
establish bright line criteria, such that a
project meeting those criteria is non-
routine regardless of the applicant, or
should this evaluation depend on the
circumstances of the applicant, e.g. the
estimated cost of the project relative to
the applicant’s transmission rate base?

(Q24) Are there aspects of the
Commission’s accounting and
ratemaking policies, including the use
of formula rates, that reduce or increase
the risks and challenges of a
transmission project? If so, how should
the Commission take into account the
effect of its accounting and ratemaking
policies in evaluating incentive
applications?

(Q25) In Order No. 679-A, the
Commission stated that “[i]n general,
we do not consider that contractual
commitments or mandatory projects,
such as section 215 reliability projects,
disqualify a request for incentive-based
rate treatment. Provided applicants are
able to demonstrate they meet the
requirements of section 219, including
establishing the required nexus between
the requested incentive and the
investment, they may qualify for
incentive-based rate treatments. A prior

29 For example, this could include transmission
projects that are multi-state or high voltage in
nature.
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contractual commitment or statute may
have a bearing on our nexus evaluation
of individual applications.” 30 Is the
existence of a contractual commitment
to build a relevant factor in considering
applications for rate incentives?

(Q26) The Commission has
encouraged the joint ownership of
transmission facilities but declined in
Order No. 679 to make it a requirement
for receiving incentives.31 Does this
approach adequately account for the
benefits of joint ownership? Are there
other approaches to providing
incentives that encourage joint
ownership of transmission facilities?

D. Interrelationship of Incentives

26. In determining whether an
applicant has satisfied the nexus test,
the Commission evaluates the
interrelationship between the requested
incentives.32 However, the Commission
has stated that receiving a particular
incentive does not preclude receiving
other incentives.33 The Commission
seeks comment regarding whether and/
or how the Commission should consider
the effects of granting certain incentives
in evaluating whether to grant other
incentives, and at what level. The
Commission seeks comment on the
following:

(Q27) Are there specific criteria the
Commission should use in evaluating
whether and how to adjust certain
incentives to account for the impacts of
other incentives?

(Q28) Do certain incentives
sufficiently mitigate the risks and
challenges of a transmission project so
as to obviate the need for granting other
incentives, or warrant adjustment in the
level of those incentives? For example,
should granting 100 percent CWIP and
recovery of the costs of abandoned plant
affect the evaluation of a request for an
incentive ROE adder based on a
project’s risks and challenges?

E. The Role of Cost Estimates

27. The Commission has generally
denied proposals to limit incentives to
budgeted amounts.34 Intervenors in
various transmission incentive
proceedings have asserted that the
Commission’s incentive policies may
have the unintended effect of
discouraging cost containment.

30 Order No. 679-A, FERC Stats. & Regs. q 31,236
at P 122.

310rder No. 679, FERC Stats. & Regs. { 31,222 at
P 356, 357; Order No. 679-A, FERC Stats. & Regs.
q 31,236 at 102.

32 Order No. 679-A, FERC Stats. & Regs. 31,236
at P 21.

331d,

34 Order No. 679, FERC Stats. & Regs. { 31,222 at
P 121, n. 81; P 166. See also Virginia Electric and
Power Co., 124 FERC q 61,207 at P 53 (2008).

However, others have responded that
changes in cost estimates are not due to
any failure of the applicant to contain
costs but are due to changes imposed on
the applicant in the state siting process
or other factors beyond the applicant’s
control that cause costs to change.

28. As noted above, the Commission
created a rebuttable presumption that a
project is eligible under FPA section 219
for incentive rate treatments if that
project results from a fair and open
regional planning process that evaluates
projects for reliability and/or
congestion. The submission of an
estimate of project costs is part of some
regional planning processes. These
estimates may be used to select certain
projects for development. Because the
estimated and actual costs of a project
may change significantly through the
development and construction process,
and there can be significant unknowns
at the time a project is selected for
development in a regional transmission
planning process, the Commission seeks
comment on the following:

(Q29) Should the Commission limit
the application of incentives to the cost
estimate utilized for including or
retaining the project in the plan
submitted through the regional planning
process? If so, which incentives should
be applied to the cost estimate, and
which should be applied to all
prudently incurred costs?

(Q30) How could such an approach be
implemented? Would this approach
work in all regions of the country? What
processes for developing, evaluating,
and updating cost estimates must be in
place within regional transmission
planning processes to facilitate such an
approach?

(Q31) If a change in cost estimate is
not due to the failure to contain costs
but instead reflects the real cost in
building the proposed transmission line,
should the Commission take that
consideration into account, and if so,
how?

(Q32) Should new reporting
requirements be in place to allow the
Commission to audit compliance with a
requirement to limit incentives to some
project cost estimate?

F. Individual Incentives

29. Order No. 679 identified specific
incentives that the Commission may
grant to qualifying applicants,
including: Incentive ROE adders,
opportunity to recover 100 percent of
prudently incurred costs of transmission
facilities that are cancelled or
abandoned for reasons beyond the
control of the public utility, inclusion of
100 percent of prudently incurred CWIP
in rate base, recovery of pre-commercial

operations costs, hypothetical capital
structures, accelerated depreciation, and
deferred cost recovery. Below the
Commission briefly explains each
incentive and seeks comment on a
number of questions. The Commission
also poses questions immediately below
on two more general matters:

(Q33) The Commission has general
ratemaking policies with respect to
CWIP and recovery of abandoned plant
costs, as discussed below. Pursuant to
Order No. 679, incentives above and
beyond those general ratemaking
policies may be requested on a case-by-
case basis. Would it be appropriate to
remove these issues from the case-by-
case analysis of incentive requests, in
favor of exploring changes to the
Commission’s general ratemaking
policies? What would be the impact on
ratepayers of revising these ratemaking
policies, rather than authorizing higher
levels of CWIP or recovery of costs of
abandoned plant on a case-by-case
basis?

(Q34) The Commission stated in
Order No. 679 that it had not
established specific eligibility criteria or
conditions for incentives because it
would limit the Commission’s flexibility
with respect to its application of the
Rule. The Commission is interested in
receiving comments regarding whether
the establishment of criteria for
eligibility for particular incentives
would enhance regulatory certainty and
predictability and serve to further
encourage appropriate investment in
transmission infrastructure. Should the
Commission establish specific criteria or
conditions that applicants must meet in
order to be eligible for these individual
incentives?

i. Incentive ROE Adder for Project Risks
and Challenges

30. Under Order No. 679, the
Commission allows for an incentive
ROE based on a project’s risks and
challenges that was intended to make
transmission investment more attractive
where the “risks of a particular project
exceed the normal risks undertaken by
a utility (and hence are not reflected in
a traditional discounted cash flow (DCF)
analysis).”” 35 An applicant’s overall
ROE, inclusive of any incentive ROE
adder, is capped at the top end of the
zone of reasonableness for the
applicable proxy group under the
Commission’s traditional DCF analysis.

31. The Commission seeks comment
on the application of this incentive, and
whether the Commission considers the
appropriate factors in evaluating

350rder No. 679, FERC Stats. & Regs. { 31,222 at
P 27.
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whether a project is entitled to an
incentive ROE adder based on a
project’s risks and challenges.
Specifically:

(Q35) What risks and challenges are
appropriately addressed by the
incentive ROE adder? Is it appropriate
for the Commission to evaluate these
risks and challenges on a project-by-
project basis or on an aggregate basis for
the applicant?

(Q36) Are there other considerations
that the Commission should focus on
when awarding an incentive ROE
adder?

(Q37) Does the base ROE adequately
compensate investors for the financial
risk of the company, including risks
associated with the particular
transmission project for which
incentives are sought?

(Q38) In determining the incentive
ROE adder, and the requisite risks and
challenges that support such an adder,
should the Commission identify with
specificity the types of risks and
challenges that most warrant an
incentive ROE adder?

(Q39) In determining the incentive
ROE adder, should the Commission
make a distinction between financial
barriers to transmission development
such as the ability to attract capital, and
regulatory barriers, such as siting or
environmental challenges? If so, how?

(Q40) In determining the incentive
ROE adder, how should the Commission
balance the impact of other risk-
reducing incentives (such as CWIP and
abandoned plant recovery)?

(Q41) Does regulatory assurance of
cost recovery, either at the state or
regional levels, mitigate the risks and
challenges facing a transmission
project? If so, how should the
Commission give consideration to this
mitigation in evaluating a request for
incentive ROE adder based on a
project’s risks and challenges?

ii. Other Incentive ROE Adders

32. In Order No. 679, the Commission
offered incentive ROE adders for the
creation of a Transco or participation in
a regional transmission organization
(RTO) or independent system operator
(ISO). Those incentive ROE adders are
discussed below.

(1) Transcos

33. In Order No. 679, the Commission
addressed incentives to encourage the
development of transmission only
companies (i.e., Transcos),36 and in
particular, found it appropriate to
“provide to Transcos a ROE that both

36 Order No. 679 defines a Transco broadly. Order
No. 679, FERC Stats. & Regs. { 31,222 at P 201.

encourages Transco formation and is
sufficient to attract investment after the
Transco is formed.” 37 The Commission
seeks comment regarding the following
questions:

(Q42) Is it appropriate to promote
voluntary formation of Transcos, as
defined in Order No. 679, through an
ROE adder? Would other incentives
promote Transco formation more
effectively?

(Q43) Order No. 679 does not
distinguish between Transcos that are
independent of generation-owning
market participants and Transcos that
are affiliated with such market
participants. Would such a distinction
be appropriate in terms of eligibility for,
or the amount of, a Transco adder?

(Q44) Further, Order No. 679 did not
distinguish between Transcos that result
from divestiture of a vertically-
integrated utility’s existing transmission
system and Transcos that are created for
the purpose of developing a particular
new transmission facility. Would such a
distinction be appropriate in terms of
eligibility for, or the amount of, a
Transco adder?

(2) Transmission Organizations (RTO/
ISO)

34. Section 219(c) directs that the
Commission “‘shall to the extent within
its jurisdiction, provide for incentives to
each transmission utility or electric
utility that joins a Transmission
Organization.” In pre- as well as post-
Order No. 679 cases, the Commission
typically has awarded a 50 basis-point
ROE adder to utilities that either join or
already are members of an RTO or
ISO.38

35. While section 219 requires an
incentive for membership in a
Transmission Organization, the
Commission invites comments on what
level of the RTO/ISO ROE adder is
appropriate. In particular, the
Commission seeks comment on the
following:

(Q45) Is it appropriate to offer a
standard ROE adder for all utilities that
join or remain members of an RTO/ISO?

(Q46) In the alternative, are there
other incentives that the Commission
should consider to encourage joining or
remaining in an RTO/ISO?

(Q47) Should the existing 50 basis
point adder be increased to better
encourage the formation and
continuance of RTO/ISO arrangements?

(QQ48) Is the existing 50 basis point
adder appropriately scaled to encourage

37 See Id. P 221.

38 See Proposed Pricing Policy for Efficient
Operation and Expansion of Transmission Grid,
102 FERC { 61,032 (2003).

the formation and continuance of RTO/
ISO arrangements?

iii. Abandonment

36. Order No. 679 stated that
transmission developers may be entitled
to recover 100 percent of the prudently
incurred costs related to certain
transmission facilities if such facilities
are later abandoned or cancelled. The
genesis of the Commission’s abandoned
plant policy can be found in Opinion
No. 295,39 where the Commission stated
that ratepayers and shareholders should
equally share the costs of prudently
incurred investments in abandoned or
cancelled generation facilities. Thus, it
was originally Commission policy that
50 percent of the prudently incurred
costs would be amortized over the life
of the plant as an expense, and the
remaining 50 percent would be written
off as a loss. This policy was later
extended and made applicable to
transmission projects.20 In Southern
California Edison (SCE),*! the
Commission granted the recovery of 100
percent of the prudently incurred costs
related to certain proposed transmission
facilities in the event those facilities
were later cancelled or abandoned. The
Commission’s determination in SCE
served as the foundation for the
abandoned plant policy articulated in
Order No. 679.

(Q49) How does the current incentive
allowing recovery of 100 percent of
prudently incurred abandoned plant
costs affect the sharing of risks between
investors and customers? Are there
reasonable conditions or safeguards that
could be imposed to ensure risks are
appropriately allocated? For example,
should recovery of abandoned plant
costs be exclusive of carrying charges?
Should carrying charges exclude any
ROE incentive?

(Q50) Should abandoned plant costs
be prohibited in instances where an
affiliated project eliminates the need for
a transmission project?

(Q51) Are there additional measures
that can be taken to either limit the risk
of abandonment, or mitigate the impact
of allowing recovery of 100 percent of
abandoned plant costs on customers?

(Q52) Some intervenors in various
transmission incentives proceedings
have raised concerns that the incentive
of allowing 100 percent recovery of
prudently-incurred abandoned plant
costs could encourage applicants to
pursue projects of greater risk. How

39 New England Power Company, 42 FERC
161,016 (1988).

40 public Service Company of New Mexico, 75
FERC { 61,266, at 61,859 (1996).

41 Southern California Edison Company, 112
FERC { 61,014 (2005).
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should the Commission consider and
address this factor?

(Q53) Should the Commission allow
recovery for partial abandonment of
projects? If so, how should partial
abandonment be defined? What criteria
should the Commission consider when
deciding whether a project has been
partially abandoned? What would be the
consequences of the Commission
allowing recovery of abandoned plant
cost for a portion of a project and later
denying recovery of abandoned plant
costs for the entire project (e.g., finding
that abandonment of the full project was
under the control of the project
developer)?

(Q54) If the recovery of abandoned
plant costs were made contingent on the
abandonment or cancellation of all or a
substantial portion of a transmission
project, how should the Commission
define a “project” for the purpose of
applying the abandoned plant
incentive? The Commission has stated
that several individual transmission
projects may be characterized as a single
project, or as several individual projects,
depending on the showing made by the
applicant. Should this characterization
limit how an applicant may recover
abandoned plant costs?

(Q55) If a project developer is granted
the incentive for 100 percent recovery of
abandoned plant costs, but is denied a
request to recover abandoned plant
costs under this incentive, then is it
appropriate to recover those costs
through other accounting treatments in
a subsequent section 205 filing? If so,
what accounting treatments would be
appropriate?

(Q56) If a utility receives recovery of
abandoned plant costs incentives and
subsequently abandons its project, what
rate of return (including incentive ROE
adders), if any, should be applied to the
abandoned plant costs until the costs
are ultimately recovered in rates?

iv. Construction Work in Progress
(CWIP) in Rate Base

37. Order No. 679 provides the
opportunity for public utilities, where
appropriate, to include 100 percent of
prudently incurred transmission-related
CWIP in rate base.#2 The Commission’s
general policy has been to allow only 50
percent of the non-pollution control/
fuel conversion construction costs as
CWIP in rate base. The remaining
construction costs, including allowance
for funds used during construction
(AFUDC), generally would have been
capitalized and included in rate base
only when the plant went into

42 See Order No. 679, FERC Stats. & Regs.
131,222 at P 29.

commercial operation, i.e., when the
plant became used and useful.#3 The
Commission’s policy set forth in Order
No. 679 authorizes 100 percent of CWIP
to be included in rate base prior to
commercial operation provides utilities
with additional cash flow in the form of
an immediate earned return.*# Order
No. 679 also eliminated the requirement
that utilities provide forward-looking
cost allocation ratios based on the
customers’ average usage of the
transmission line.

(Q57) What are the appropriate bases
for evaluating a request to recover 100
percent of CWIP? Does including 100
percent of CWIP in rate base more
appropriately address project specific
risks and challenges or the aggregate
risks and challenges associated with all
projects an applicant is undertaking in
a certain time period? If the aggregate
risks and challenges are more
appropriately addressed by including
100 percent of CWIP in rate base, how
should the risks be reconciled with a
Commission policy to evaluate risks and
challenges on a project specific basis?

(Q58) What is the impact on
ratepayers of allowing 100 percent
CWIP in rate base prior to commercial
operation? What kind of information
should an applicant submit to make a
showing that granting 100 percent CWIP
will benefit consumers?

(Q59) In addition to the rate impact
data required under 18 CFR 35.13(h)(31)
and (32), what rate impacts tests could
be considered in evaluating a request for
including 100 percent of CWIP in rate
base?

(Q60) Should the CWIP incentive not
apply or be suspended in circumstances
where an incentives project has been
suspended for an indefinite period of
time and there is no additional
construction activity on the project?

(Q61) In the past, the Commission
implemented a phasing-in of rate
treatments to limit their rate impact to

43 There are two mutually exclusive ratemaking
methodologies by which public utilities may
recover financing costs (also referred to as “carrying
charges”) on construction capital in rates: accrue
carrying charges on CWIP in the form AFUDC or
earn a return on CWIP included in rate base. Under
AFUDC, carrying charges are capitalized as a
component of construction and recovered from
ratepayers when the completed construction project
goes into service. Under CWIP in rate base, carrying
charges are recovered through its return on rate base
while construction is underway unlike AFUDC.
CWIP in rate base increases the regulated utility’s
cash flow during the construction period. This in
turn decreases the amount of capital the regulated
utility must raise to finance construction projects,
and thus may reduce the cost of capital. When a
regulated utility is permitted to include CWIP in
rate base, it is not allowed to also accrue AFUDC
on the same construction project costs.

44 See Order No. 679, FERC Stats. & Regs.
31,222 at P 103 n.70 (citing 18 CFR 35.25(c)(3)).

consumers.45 Should the Commission
consider such limits for certain
incentives such as CWIP?

(Q62) If the applicant is granted an
incentive ROE adder and 100 percent
CWIP in rate base, should the incentive
ROE adder be applied to 100 percent of
CWIP included in rate base?

v. Other Incentives

1. Hypothetical Capital Structure

38. A hypothetical capital structure
allows an applicant to determine its
overall rate of return for revenue
requirement and ratemaking purposes
based on a capital structure that is
usually more heavily weighted towards
equity financing compared to its actual
capital structure. The relatively higher
cost of equity compared to the cost of
debt and the heavier weighting of equity
may serve to increase the overall return,
enhance cash flows, lower financing
costs, and improve credit ratings. In
practice, the Commission has placed
limitations on this incentive by
requiring that the actual capital
structure match the hypothetical capital
structure at some point over time, such
as when a project commences
operations. The Commission seeks
comment on the following:

(Q63) Is there a reasonable debt to
equity split, or a procedure for
determining such, that should be
applied generally to future applications,
or that can be applied generally to
classifications, such as a general split
for publicly owned projects and a
general split for investor owned
projects? Or is this best suited for case
by case determination? What kind of
information should an applicant
provide in order to support an
application for a hypothetical capital
structure?

(Q64) Is there a reasonable point in
time at which the actual capital
structure should be required to match
the hypothetical capital structure and
that should be applicable generally to
future applications?

2. Pre-Commercial Cost Recovery

39. In Order No. 679, the Commission
permitted, as an incentive, applicants to

45 Construction Work In Progress for Public
Utilities; Inclusion of Costs in Rate Base, Order No.
298, 48 Fed. Reg. 24,323 (June 1, 1983), FERC Stats.
& Regs. 30,455 (1983), clarification on order on
reh’g, Order No. 298-B, 48 Fed. Reg. 55,281
(December 12, 1983), FERC Stats. & Regs. 130,524
(1983). (Where the Commission limited the rate
increase due to CWIP in rate base to 6 percent in
the first year and an additional 6 percent in the
second year, stating that “[t]his initial limitation on
CWIP in rate base ensures that, in those instances
in which utilities have disproportionately large
construction programs, the initial impacts of the
final rule on consumers will not be severe.”).
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expense pre-commercial costs and to
recover them in current rates.#6 Absent
this incentive, pre-commercial costs
would generally be capitalized as part of
CWIP, and subsequently earn a return
on equity as well as a return of equity
through depreciation, once a project
goes into service. The incentive aspect
of pre-commercial cost recovery allows
applicants to expense and recover the
costs through rates during the
construction period which improves
project cash flows and financial metrics,
and mitigates the uncertainty over cost
recovery of expenditures incurred prior
to a project’s regulatory approval and
commercial operation. Further, for new
market entrants with no established rate
mechanism, the Commission has
allowed the deferral of pre-commercial
costs as a regulatory asset.4” Where
deferred recovery and regulatory asset
treatment are provided, utilities defer
the pre-commercial costs until they
have an established rate structure in
place, at which time they may file to
recover the costs, including carrying
charges,*8 generally over the
construction period, or five years. The
Commission seeks comment on the
following questions:

(Q65) CWIP related costs should not
be recorded as pre-commercial costs.
What additional measures could be
considered to prevent the inclusion of
costs as pre-commercial that should
appropriately be recorded as CWIP and
recovered over the useful life of a
project? In the case of deferred recovery,
would limiting the period of time that
carrying charges will be allowed help to
ensure timely development of a project
and guard against unreasonable delays?

(Q66) If incentives for both pre-
commercial cost recovery on a deferred
basis and 100 percent recovery of
abandoned plant costs are granted, is

46 The Commission explained that pre-
commercial costs generally include, for example,
expenditures for preliminary surveys, plans and
investigations, made for the purpose of determining
the feasibility of utility projects, and the costs of
studies and analyses mandated by regulatory bodies
related to plant in service which are included in
Account 183. The Commission also stated that it
would entertain proposals by public utilities to
expense other types of costs on a case-by-case basis.
Order No. 679, FERC Stats. & Regs. 131,222 at P
122.

47 The Commission has allowed legal fees and
company formation and start-up costs to be
expensed and recovered, with recovery contingent
on the entity having a rate in place to recover such
costs. The grant of the incentive does not create the
mechanism by which to recover the costs.

48 Applicants seeking deferred recovery of pre-
commercial costs as a regulatory asset have
typically requested carrying charges on the
regulatory asset from the time it is established until
it is fully amortized. The Commission, in practice,
permits carrying charges on pre-commercial costs at
the overall cost of capital, including the incentive
ROE adder.

there a relationship between the two
incentives such that the Commission
should review the types of costs that are
included in the regulatory asset, the
allowance of carrying charges, or the
time period over which a regulatory
asset is recovered in rates for pre-
commercial cost recovery?

(Q67) Does the current practice of
allowing carrying charges on deferred
recovery of pre-commercial costs at the
overall cost of capital, including
incentive ROE adders, appropriately
balance the sharing of risks of
transmission project development
between utility applicants and
customers and affect the overall level of
pre-commercial costs? How should this
practice be changed to better allocate
the risks between applicants and
customers and to ensure that pre-
commercial costs are reasonable?

3. Accelerated Depreciation

40. Accelerated depreciation is a
regulatory incentive that allows an
applicant to recover its return of capital
costs more rapidly than under
traditional regulatory treatment, e.g., 15
years or less. As a non-cash expense,
accelerated depreciation may serve to
enhance the applicant’s cash flows and
credit ratings. There have been very few
incentive requests for accelerated
depreciation as a transmission
incentive. The Commission seeks
comment on whether there are issues
that the Commission should consider in
reviewing this incentive.

4. Advanced Technology

41. In Order No. 679, the Commission
required each applicant seeking
incentives under the rule to submit a
Technology Statement that describes the
advanced technologies it considered for
the subject project and, if those
technologies are not to be employed in
a project, an explanation for that
decision.#® The Commission recognized
that in enacting FPA section 219 as part
of EPAct 2005, Congress envisioned a
connection to section 1223 of EPAct
2005, which required the Commission
to “encourage, as appropriate, the
deployment of advanced transmission
technologies.” 50 The Commission
observed that section 1223 lists 18
specific advanced transmission
technologies, but also stated that this
list of technologies was not intended to
be exclusive and that the Commission
“expect[s] new technologies to
continually evolve.” 51

49 Order No. 679, FERC Stats. & Regs. 131,222 at
P 302.

50 Id. P 290, 302.

51]1d. P 290.

42. The Commission’s consideration
of the required Technology Statements
has evolved with experience in
processing applications under Order No.
679. For example, the Commission has
clarified that an applicant’s proposal to
use a technology listed in section 1223
does not compel the Commission to
grant that applicant any particular
incentives. The Commission has stated
that it retains discretion to make such
determinations on a case-by-case basis,
noting that the Congressional directive
in section 1223 requires the
Commission to encourage the
deployment of such technologies “as
appropriate.” 52

43. The Commission has also
explained that an applicant’s proposal
to use advanced technologies may be
relevant both as part of the
Commission’s nexus analysis for an
incentive ROE adder based on a
project’s risks and challenges and as a
possible basis for a separate advanced
technology incentive ROE adder. In the
former context, the Commission has
observed that advanced technologies
present ‘“‘technology-related” risks and
challenges that are appropriately
considered under the Order No. 679
nexus test together with other types of
risks and challenges associated with a
project.53 In the latter context, the
Commission has stated it reviews record
evidence to decide if the proposed
technology warrants a separate adder
because it reflects a new or innovative
domestic use of the technology that will
improve reliability, reduce congestion,
or improve efficiency.5* The
Commission has explained the
relationship between these issues,
noting that consideration of an
applicant’s proposal to use advanced
technologies as part of the nexus
analysis does not necessarily mean that
the applicant qualifies for a separate
advanced technology incentive ROE
adder.55 As discussed above, the use of
advanced technology may be relevant to
achieving the goals of section 219,
including increasing the efficiency of
new and existing transmission facilities.

44. The Commission is interested in
receiving comments on the following
issues:

(Q68) Should the Commission change
the way it determines what constitutes

52 The Nevada Hydro Co., Inc., 122 FERC
961,272, at P 84 (2008); NSTAR Electric Co., 127
FERC {61,052, at P 27 (2009) (NSTAR).

53 PacifiCorp, 125 FERC {61,076, at P 51 (2008);
Tallgrass Transmission, LLC, 125 FERC {61,248, at
P 55 (2008) (Tallgrass).

54 The United Illuminating Co., 126 FERC
161,043, at P 14 (2009); NSTAR, 127 FERC {61,052
atP 27.

55 Tallgrass, 125 FERC {61,248 at P 59-60.
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an “advanced” technology that is
appropriate for incentives?

(Q69) Section 1223 of EPAct 2005
defines advanced transmission
technology and lists technologies that
fall within that definition. How should
the Commission account for what Order
No. 679 identified as the evolving
nature of technology

(Q70) Does the a ove -noted
standard—examining whether a
proposal reflects a new or innovative
domestic use of a technology that will
improve reliability, reduce congestion,
or improve efficiency—strike an
appropriate balance?

(Q71) Should an applicant’s level of
previous experience with a technology
be a factor in determining whether that
technology is “advanced” for purposes
of evaluating a request for incentives? If
an applicant has previous experience
using a technology that otherwise has
not been widely adopted, should that
applicant’s proposed use of the
technology be considered “advanced’?
If an applicant has no previous
experience in using a technology that is
otherwise widely adopted, should that
applicant’s proposed use of the
technology be considered “advanced’?

(Q72) Where the Commission grants
an incentive ROE adder for the use of
advanced technology, should that adder
apply to the entire cost of a project, or
just to the advanced technology?

(Q73) Should incentives for advanced
technology continue to be assessed on a
case-by-case basis, or would it be
preferable and practical to establish
generic standards for advanced
technology incentives? For example,
should the Commission consider
identifying particular technologies or
applications of technology that may be
appropriately granted incentives?

(Q74) What types of incentives, e.g.,
incentive ROE adder, accelerated
depreciation, will be most effective in
encouraging the deployment of
advanced technology?

Comment Procedures

45. The Commission invites interested
persons to submit comments, and other
information on the matters, issues and
specific questions identified in this
notice.

46. Comments are due July 26, 2011.
Comments must refer to Docket No.
RM11-26-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

47. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard

word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

48. Commenters unable to file
comments electronically must mail or
hand deliver an original copy of their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426. These
requirements can be found on the
Commission’s Web site, see, e.g., the
“Quick Reference Guide for Paper
Submissions,” available at http://
www.ferc.gov/docs-filing/efiling.asp, or
via phone from FERC Online Support at
202-502-6652 or toll-free at 1-866—
208-3676.

49. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

Document Availability

50. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through

FERC’s Home Page (http://www.ferc.gov)

and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

51. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

52. User assistance is available for
eLibrary and the FERC’s website during
normal business hours from FERC
Online Support at 202-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.

Commissioner Moeller is concurring with a
separate statement attached.

Issued: May 19, 2011.
Kimberly D. Bose,
Secretary.

MOELLER, Commissioner,
concurring:

Because regulatory certainty is
critically important to those who invest
in our nation’s infrastructure, this
Commission should ensure that if it
decides to make changes to its incentive
policies, it does so only prospectively.
The law explicitly requires this
Commission to “provide a return on
equity that attracts new investment in
transmission facilities”” and to “provide
for incentives to each * * * utility that
joins a Transmission Organization.” 56
These directives from Congress would
be frustrated were this Commission to
increase regulatory uncertainty by
changing long-held investor
expectations.

As I have repeatedly stressed, this
nation should have policies that
encourage needed investment in
transmission projects.57 The new
construction of transmission lines is
often the lowest-cost way to improve the
delivery of electricity service. By
building needed transmission, our
electrical service can maintain
reliability at levels that are the envy of
the world, while simultaneously
improving consumer access to lower
cost power generation—all while
permitting more efficient and cost-
effective renewable resources to
compete on an equal basis with
traditional sources of power.58

I look forward to reviewing the
responses of the public on this Notice of
Inquiry, as they will inform this
Commission as it moves forward in its

56 Section 219 of the Federal Power Act at 16
U.S.C. 824s.

57 Transmission Planning and Cost Allocation by
Transmission Owning and Operating Public
Utilities 131 FERC {61,253 (2010) (Moeller,
Comm’r, concurring); NSTAR Elec. Co., 125 FERC
161,313 (2008) (Moeller, Comm’r, dissenting in
part) (“* * * the Commission should do what it
can to encourage capital investment in needed
transmission infrastructure projects.”);
Commonwealth Edison Co. and Commonwealth
Edison Co. of Indiana, 125 FERC {61,250 (2008)
(Moeller, Comm’r, dissenting) (“* * * now is not
the time for this Commission to discourage
investment in needed transmission
infrastructure.”); New York Indep. Sys.Operator,
Inc., 129 FERC {61,045 (2009) (Moeller, Comm’r,
dissenting) (““The main issue here is whether
needed transmission is being built * * * I have
encouraged investment in transmission
infrastructure * * *”); Southern California Edison
Co., 129 FERC {61,013 (2009) Moeller, Comm’r,
dissenting in part) (“The transmission that is
needed in this nation will not be built unless the
companies that build it can attract adequate
investment dollars.”);

58 Transmission Planning and Cost Allocation by
Transmission Owning and Operating Public
Utilities 131 FERC 61,253 (2010) (Moeller,
Comm’r, concurring).
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consideration of its incentive policy.
Given my interest in getting needed
transmission built, [ am particularly
interested in any comments regarding
how our incentive policies have been
successful in encouraging investment,
and comments that show how our
policies can be improved in a way that
encourages further development of
needed transmission.

Philip D. Moeller,

Commissioner.

[FR Doc. 2011-13150 Filed 5-26-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Parts 70, 71, 72, 75, and 90
RIN 1219-AB64

Lowering Miners’ Exposure to
Respirable Coal Mine Dust, Including
Continuous Personal Dust Monitors

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: In response to requests from
interested parties, the Mine Safety and
Health Administration (MSHA) is
extending the comment period on the
proposed rule addressing Lowering
Miners’ Exposure to Respirable Coal
Mine Dust, Including Continuous
Personal Dust Monitors. This extension
gives commenters additional time to
review and comment on the proposed
rule.

DATES: The comment period for the
proposed rule published on October 19,
2010 (75 FR 64412), extended January
14, 2011 (76 FR 2617) and May 4, 2011
(76 FR 25277), is further extended. All
comments must be received or
postmarked by midnight Eastern
Daylight Saving Time on June 20, 2011.
ADDRESSES: Comments must be
identified with “RIN 1219-AB64” and
may be sent by any of the following
methods:

(1) Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

(2) Facsimile: 202—693-9441. Include
“RIN 1219-AB64” in the subject line of
the message.

(3) Regular Mail: MSHA, Office of
Standards, Regulations, and Variances,
1100 Wilson Boulevard, Room 2350,
Arlington, Virginia 22209-3939.

(4) Mail or Hand Delivery: MSHA,
Office of Standards, Regulations, and
Variances, 1100 Wilson Boulevard,

Room 2350, Arlington, Virginia. Sign in
at the receptionist’s desk on the 21st
floor.

MSHA will post all comments
without change, including any personal
information provided. Access comments
electronically on http://
www.regulations.gov and on MSHA'’s
Web site at http://www.msha.gov/
currentcomments.asp. Review
comments in person at the Office of
Standards, Regulations, and Variances,
1100 Wilson Boulevard, Room 2350,
Arlington, Virginia. Sign in at the
receptionist’s desk on the 21st floor.

MSHA maintains a list that enables
subscribers to receive e-mail notification
when the Agency publishes rulemaking
documents in the Federal Register. To
subscribe, go to http://www.msha.gov/
subscriptions/subscribe.aspx.

FOR FURTHER INFORMATION CONTACT:
Roslyn B. Fontaine, Acting Director,
Office of Standards, Regulations and
Variances, MSHA, at
Fontaine.Roslyn@dol.gov (E-mail), (202)
693-9440 (Voice), or (202) 693-9441
(Fax).

SUPPLEMENTARY INFORMATION:

Extending of Comment Period

On October 19, 2010 (75 FR 64412),
MSHA published a proposed rule,
Lowering Miners’ Exposure to
Respirable Coal Mine Dust, Including
Continuous Personal Dust Monitors,
twice extending the comment period
now set to close May 31, 2011. On May
19, 2011, MSHA posted historical
information and data on respirable coal
mine dust on its End Black Lung—ACT
NOW! Single Source Web page.
Although MSHA does not believe this
information is necessary to comment on
the proposed rule, MSHA is providing
additional time for interested parties to
submit comments. MSHA is extending
the comment period from May 31, 2011
to June 20, 2011. All comments and
supporting documentation must be
received or postmarked by June 20,
2011.

Dated: May 24, 2011.
Joseph A. Main,

Assistant Secretary of Labor for Mine Safety
and Health.

[FR Doc. 2011-13238 Filed 5-24-11; 4:15 pm]
BILLING CODE 4510-43-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Parts 1202 and 1206
[Docket No. ONRR-2011-0005]
RIN 1012-AA01

Federal Oil and Gas Valuation
AGENCY: Office of Natural Resources
Revenue (ONRR), Interior.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Office of Natural
Resources Revenue (ONRR) requests
comments and suggestions from affected
parties and the interested public before
proposing changes to the existing
regulations governing the valuation of
oil and gas produced from Federal
onshore and offshore o0il and gas leases,
for royalty purposes. The existing
Federal oil valuation regulations have
been in effect since 2000, with a
subsequent amendment relating
primarily to the use of index pricing in
some circumstances. The existing
Federal gas valuation regulations have
been in effect since March 1, 1988, with
various subsequent amendments
relating primarily to the transportation
allowance provisions. These regulations
have not kept pace with significant
changes that have occurred in the
domestic gas market during the last 20-
plus years. This notice is intended to
solicit comments and suggestions for
possible new methodologies to establish
the royalty value of oil and gas
produced from Federal leases. The
ONRR plans to hold public workshops
to discuss possible changes to the oil
and gas valuation regulations after the
written comment period closes and
ONRR has had a reasonable time to
review and analyze the comments. The
ONRR will announce any public
workshops in a future Federal Register
notice.

Getting feedback upfront and
involving all affected stakeholders in
the rulemaking process are the
hallmarks of good government and
smart business practice. The intention
of this rulemaking process is to provide
regulations that would offer greater
simplicity, certainty, clarity, and
consistency in production valuation for
mineral lessees and mineral revenue
recipients; be easy to understand;
decrease industry’s cost of compliance;
and provide early certainty to industry
and ONRR that companies have paid
every dollar due. The ONRR intends
that the final regulations will be revenue
neutral.
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DATES: You must submit your comments
by July 26, 2011.

ADDRESSES: You may submit comments
on this advance notice by any of the
following methods. Please use the
Regulation Identifier Number (RIN)
1012—AAO01 as an identifier in your
message.

e Federal eRulemaking Portal: http://
www.regulations.gov. In the entry titled
“Enter Keyword or ID,” enter ONRR—
2011-0005, then click search. Follow
the instructions to submit public
comments and view supporting and
related materials available for this
advanced notice of proposed
rulemaking. The ONRR will post all
comments.

e Mail comments to Hyla Hurst,
Regulatory Specialist, Office of Natural
Resources Revenue, P.O. Box 25165, MS
61013C, Denver, Colorado 80225.

e Hand-carry comments or use an
overnight courier service. Our courier
address is Building 85, Room A-614,
Denver Federal Center, West 6th Ave.
and Kipling St., Denver, Colorado
80225.

FOR FURTHER INFORMATION CONTACT: For
questions on procedural issues, contact
Hyla Hurst, Regulatory Specialist,
ONRR, telephone (303) 231-3495. For
questions on technical issues, contact
Richard Adamski, Asset Valuation,
ONRR, telephone (303) 231-3410.
SUPPLEMENTARY INFORMATION:

I. Background

The Secretary of the Interior’s
authority to establish the value of
Federal oil and gas production through
regulations is contained in the mineral
leasing statutes (43 U.S.C. 1334; 30
U.S.C. 189 and 359). In addition,
virtually all Federal oil and gas leases
expressly reserve to the Secretary the
authority to establish the reasonable
value of oil and gas production or
provide that the royalty value of oil and
gas be set by regulation.

The existing Federal oil valuation
regulations have been in place since
2000, with amendments that primarily
(1) affected the basis for valuation; and
(2) made changes to the calculation of
transportation deductions (69 FR 24959,
May 5, 2004). The existing Federal gas
valuation regulations have been in place
since 1988, with amendments to
transportation provisions (61 FR 5448,
February 12, 1996) and additional
amendments that primarily (1) affected
the calculation of transportation
deductions; and (2) made changes
necessitated by judicial decisions (70 FR
11869, March 10, 2005). These
regulations were written to establish
value based on transactions between

independent, non-affiliated parties. As
ONRR continues to evaluate the
effectiveness and efficiency of our
regulations, we take into account the
changes that have occurred in the oil
and gas market over the past 20 years,
our 10 years of experience with taking
royalties in kind, and our experience
with changes to regulations relating to
valuation of gas produced from Indian
leases (64 FR 43515, August 10, 1999;
75 FR 61066, October 4, 2010; and 75
FR 61069, October 4, 2010).

Further, ONRR’s experience in
enforcing the regulations indicates that
they can be cumbersome because, to
properly determine the value for royalty
purposes, ONRR must analyze literally
hundreds of thousands of sales,
transportation, and processing
transactions each month. Performing
this analysis is costly and burdensome
for both the Federal Government and
the regulated industry and can lead to
disputes regarding valuation
methodologies.

Most Federal leases provide that the
Secretary will determine the value of
production for royalty purposes. The
Department of the Interior has long held
the view that the prices agreed to in
arm’s-length transactions are the best
indication of market value. The 2000 oil
valuation regulations and 1988 gas
valuation regulations reflect that view.
See 30 CFR 1206.152(b) (unprocessed
gas) and 1206.153(b) (processed gas). If
oil or gas is not sold according to an
arm’s-length contract, the regulations
look to certain external indicia of
market value. Under these
“benchmarks,” as they are popularly
known, the gross proceeds accruing to a
lessee under a non-arm’s-length sales
contract will be accepted as value if
those gross proceeds are equivalent to
the gross proceeds derived from, or paid
under, comparable arm’s-length
contracts. The regulations also prescribe
criteria for evaluating comparability (30
CFR 1206.152(c)(1) and 1206.153(c)(1)).

Under the 1988 gas regulations, if this
first benchmark does not apply, the
regulations require that value be
established by considering other
information relevant in valuing like-
quality gas, including “gross proceeds
under arm’s-length contracts for like-
quality gas in the same field or nearby
fields or areas, posted prices for gas,
prices received in arm’s-length spot
sales of gas [or] other reliable public
sources of price or market information
* * *» (30 CFR 1206.152(c)(2) and
1206.153(c)(2)). If value cannot be
established through such information,
then the final benchmark is ““a net-back
method or any other reasonable method

to determine value” (30 CFR
1206.152(c)(3) and 1206.153(c)(3)).

When oil and gas is not sold at or near
the lease, unit, or communitized area,
the regulations also provide for
allowances for the cost of transporting
production to the point of sale (30 CFR
1206.110 and 1206.111 for oil and 30
CFR 1206.156 and 1206.157 for gas). If
the lessee processes gas to remove
valuable products such as heavier liquid
hydrocarbons, the regulations prescribe
how to calculate an allowance for the
costs of processing (30 CFR 1206.158
and 1206.159).

In 2007, the Royalty Policy Committee
(RPC) Subcommittee on Royalty
Management issued a report titled
“Mineral Revenue Collection from
Federal and Indian Lands and the Outer
Continental Shelf.” The Subcommittee’s
report recommended clarification of the
regulations governing onshore gas and
transportation deductions to provide
more certainty for ONRR, BLM, and
industry, which should result in better
compliance. More specifically, the
Subcommittee recommended revisions
to the gas valuation regulations and
guidelines to address the cost-bundling
issue and to facilitate the calculation of
gas transportation and gas processing
deductions. The Subcommittee also
recommended the use of market indices
for gas valuation in the context of non-
arm’s-length transactions in lieu of
benchmarks, which have been used
since 1988.

II. Public Comment Procedures

The ONRR may not be able to
consider comments that we receive after
the close of the comment period for this
advance notice of proposed rulemaking,
or comments that are delivered to an
address other than those listed in the
ADDRESSES section of this notice. After
the comment period for this advance
notice closes and ONRR has considered
the comments, we plan to open a second
public comment period, which we will
announce in the Federal Register. The
notice will focus on issues identified in
the first public comment period and
will include information about the
public workshops.

A. Written Comment Guidelines

We are particularly interested in
receiving comments and suggestions
about the topics identified in section III,
Description of Information Requested.
Your written comments should: (1) Be
specific; (2) explain the reason for your
comments and suggestions; (3) address
the issues outlined in this notice; and
(4), where possible, refer to the specific
provision, section, or paragraph of
statutory law, case law, lease term, or
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existing regulations that you are
addressing.

The comments and recommendations
that are most useful and have greater
likelihood of influencing decisions on
the content of a possible future
proposed rule are: (1) Comments and
recommendations supported by
quantitative information or studies; and
(2) comments that include citations to,
and analyses of, the applicable laws,
lease terms, and regulations.

B. Public Comment Policy

Our practice is to make comments,
including names and addresses of
respondents, available at http://
www.regulations.gov. Individual
respondents may request that we
withhold their address from the
rulemaking record, which we will honor
to the extent allowable by law. There
also may be circumstances in which we
would withhold from the rulemaking
record a respondent’s identity, as
allowable by law. If you wish us to
withhold your name or address, you
must state this prominently at the
beginning of your comments. However,
we will not consider anonymous
comments. We will make all
submissions from organizations or
businesses, and from individuals
identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

III. Description of Information
Requested

We are interested in submission of
proposals that will lead to improved
efficiencies for both lessees and ONRR
auditors. In considering potential
proposed changes to the existing
Federal oil and gas royalty valuation
regulations at 30 CFR part 1206, subpart
D, we have three goals in mind, as
follows:

e Provide clear regulations that are
easy to understand and that are
consistent with fulfilling the Secretary’s
responsibility to ensure fair value for
the public’s resources.

e Provide methodologies that are as
efficient as possible for lessees to use.

e Provide early certainty that correct
payment has been made.

In August 2004, ONRR amended the
Federal oil valuation regulations (now
codified at 30 CFR part 1206, subpart C)
to use index pricing applicable to
particular regions of the country, in
some circumstances, to determine the
value of production for royalty
purposes. This amendment to Federal
oil valuation regulations followed the
successful use of a published index
price methodology for valuing gas

produced from Indian leases that are
located in an “index zone,” i.e., a field
or area with a spot market and
acceptable published indices applicable
to that field or area (30 CFR 1206.171
and 1206.172). We are seeking comment
on the existing use of index pricing to
determine the value of production for
oil royalty purpose and whether the use
of index pricing should be expanded or
altered. We are also exploring the
circumstances under which it may be
appropriate to apply index-based
valuation methodologies to gas
produced from Federal leases.

There appear to be circumstances in
which the value of gas for royalty
purposes could be established using
publicly available gas index prices. In
addition to the Indian gas regulations,
ONRR has used index prices to
determine value under the second
Federal gas benchmark and to sell gas
taken as royalty in kind. It appears that,
in the past several years, the gas spot
market has become much more widely
used and is more robust and
transparent, with numerous buyers and
sellers engaging in, and reporting their
transactions to, third-party publications.
Those publications, in turn, calculate
and publish geographically based index
prices.

In addition, certain provisions of the
current Federal oil and gas regulations
have presented challenges that led to
disputes between lessees and ONRR
auditors, particularly in situations
involving non-arm’s-length sales and
non-arm’s-length transportation and gas
processing allowances. For some
Federal oil and gas production, changes
in the oil and gas transportation
industry have made it difficult for
lessees to obtain the information they
need to comply with ONRR regulations
that require the use of actual costs in
determining transportation allowances.
Additionally, pipeline operators often
bundle transportation and processing
charges, including charges that the
regulations do not allow lessees to
deduct in calculating royalty value,
such as marketing costs and costs of
placing gas into marketable condition.

Accordingly, ONRR is seeking public
comment and recommendations on the
following specific issues:

A. Use of Index Prices To Value Oil and
Gas

The ONRR is seeking comment on the
existing use of index pricing to
determine the value of production for
oil royalty purposes and whether the
use of index pricing should be
expanded or altered. Additionally, the
ONRR is considering the use of index
pricing in valuing Federal gas for

royalty purposes. Please consider the
following:

e We seek input on how well index
prices currently represent the value for
oil and gas produced in different regions
or areas of the country, such as states on
the Gulf of Mexico coast (including
Texas, Louisiana, Mississippi, and
Alabama, as well as onshore areas
within those states), the Midwest
(including Oklahoma and North
Dakota), the Southwest (including New
Mexico and the Permian and San Juan
Basin areas), the Rocky Mountain area
(including Wyoming, Montana, and
Colorado and Utah outside the San Juan
Basin), the West Coast states (primarily
California), and Alaska. Please identify
what index publications you believe
apply to what parts of these areas and
the relative advantages and
disadvantages, and strengths and
weaknesses, of using each of the
identified published index prices.

e We also seek input on whether
value should be based on first-of-month
prices, daily spot prices, or some
mixture of the two when considering
the use of index prices.

¢ In addition, we seek input on how
to best value this gas for royalty
purposes in situations where gas from
Federal leases is produced in areas not
covered by index pricing, or where
limited reported spot market activity
exists.

¢ Does the concentration of Federal
production in some areas of the country
create any potential problems with
relying on index prices in those areas,
now or in the future?

¢ Finally, we request comment on
whether ONRR should use published
index prices to value Federal oil and gas
sold under non-arm’s-length contracts
as well as arm’s-length contracts.

B. Transportation Allowances

The ONRR is examining possible
alternatives to the requirement to track
actual costs for determining
transportation and to address the
bundling issue. Please consider the
following:

¢ If ONRR were to adopt index-based
valuation, the point at which the index
prices are compiled and published may
or may not be the point of actual sale
for particular gas, and the costs of
transportation to the actual point of sale
may not be relevant. However, the index
pricing point would be remote from the
lease or unit in virtually all
circumstances, and value at the index
pricing point may not reflect value at or
near the lease or unit. If ONRR
employed index prices to value Federal
oil and gas for royalty purposes, what
methods should be considered that
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would adjust for location differences
between the lease or unit and the index
pricing and publication point?

¢ In the interest of simplifying the
determination and verification of
location adjustments, should ONRR
consider prescribing either a fixed
differential amount per unit volume
(thousand cubic feet (Mcf) or million
British thermal units (MMBtu)) or a
fixed percentage to be deducted from
the index value to account for location
differences?

e Should ONRR apply a fixed
differential amount per unit volume to
all production in a particular area or
that is transported through a particular
pipeline? Would a flat percentage of the
index value (perhaps with a cap) be
preferable, either on a regional or
nationwide basis?

C. Processed Gas and Processing
Allowances

The ONRR is considering accounting
for the value of liquid hydrocarbons
contained in the gas stream by applying
an adjustment or “bump” to the index
price, applicable to residue gas when
gas is processed, in lieu of valuing
residue gas and extracted liquid
products separately, calculating the
actual processing costs, and deducting
those costs from the value of the
extracted liquids (the procedure
required under 30 CFR 1206.153(a) and
1206.158 through 1206.159). This
adjustment could be based on, or could
incorporate, a number of components,
including the following:

¢ Gas quality (either Btu content or
gallons per Mcf (GPM)).

e The differential between the gas
price and the oil or natural gas liquids
(NGL) price similar to a “frac spread” or
a “‘processing margin.”

e Certain plant operation factors,
such as shrinkage, producer processing
costs, and plant operations costs.

We also seek input regarding whether
such an approach could eliminate the
burden of accounting for allowable costs
to process gas and reduce or eliminate
the potential for disputes over
unbundling of gas plant charges,
without reduction in royalty value. The
ONRR could calculate this adjustment
on a monthly basis and make it
available on our website expressed in
the form of a price per unit volume
(MMBtu or Mcf).

ONRR could maintain current
reporting requirements for processed gas
and NGLs but establish a fixed
processing allowance. This fixed
allowance could be either on a
nationwide basis for all Federal gas or
on a narrower basis, such as offshore

and onshore leases; offshore regions and
onshore basins; or gas-plant-specific.

We seek input regarding the
advantages and disadvantages of
simplifying processed gas royalty
reporting and payment by either of the
aforementioned methods. We also are
interested in other methodologies that
would simplify the reporting associated
with gas processing allowances or, if
possible, eliminate the allowances by
substituting a market-based proxy to
reflect the value of liquid hydrocarbons
contained in the gas stream.

D. Other Alternatives

The ONRR also is interested in
receiving comments on any other
alternative methodologies. If you
propose a methodology different from
those discussed above, please explain
how the suggested methodology would
meet the goals outlined above and why
you believe your methodology is the
best alternative.

In addition, ONRR requests your
input on how the various methodologies
would affect your business practices,
bookkeeping, etc.

Dated: May 23, 2011.
Rhea Suh,

Assistant Secretary for Policy, Management
and Budget.

[FR Doc. 2011-13287 Filed 5-26—11; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Parts 1202 and 1206
[Docket No. ONRR-2011-0004]
RIN 1012-AA00

Federal and Indian Coal Valuation
AGENCY: Office of Natural Resources
Revenue (ONRR), Interior.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Office of Natural
Resources Revenue (ONRR) requests
comments and suggestions from affected
parties and the interested public before
proposing changes to the existing
regulations governing the valuation of
coal produced from Federal and Indian
leases, for royalty purposes. The
existing Federal and Indian coal
valuation regulations have been in effect
since March 1, 1989, with minor
subsequent amendments relating
primarily to the Federal Black Lung
Excise Taxes, abandoned mine lands
(AML) fees, state and local severance
taxes, and washing and transportation

allowances provisions. These existing
coal valuation regulations also have not
kept pace with significant changes that
have occurred in the domestic coal
market during the last 20-plus years.
This notice is intended to solicit
comments and suggestions on possible
new methodologies to establish the
royalty value of coal produced from
Federal and Indian leases. The ONRR
also plans to hold public workshops to
discuss changes to the coal valuation
regulations after the written comment
period closes, and ONRR has had a
reasonable time to review and analyze
the comments. The ONRR will
announce any public workshops in a
future Federal Register notice.

Getting feedback upfront and
involving all affected stakeholders in
the rulemaking process are the
hallmarks of good government and
smart business practice. The intention
of this rulemaking process is to provide
regulations that would offer greater
simplicity, certainty, clarity, and
consistency in production valuation for
mineral lessees and mineral revenue
recipients; be easy to understand;
decrease industry’s cost of compliance;
and provide early certainty to industry
and ONRR that companies have paid
every dollar due. The ONRR intends
that the final regulations will be revenue
neutral.

DATES: You must submit your comments
by July 26, 2011.

ADDRESSES: You may submit comments
on this advance notice by any of the
following methods. Please use the
Regulation Identifier Number (RIN)
1012—-AAO00 as an identifier in your
message.

e Federal eRulemaking Portal: http://
www.regulations.gov. In the entry titled
“Enter Keyword or ID,” enter ONRR—
2011-0004, then click search. Follow
the instructions to submit public
comments and view supporting and
related materials available for this
advanced notice of proposed
rulemaking. The ONRR will post all
comments.

e Mail comments to Hyla Hurst,
Regulatory Specialist, Office of Natural
Resources Revenue, P.O. Box 25165, MS
61013C, Denver, Colorado 80225.

¢ Hand-carry comments or use an
overnight courier service. Our courier
address is Building 85, Room A-614,
Denver Federal Center, West 6th Ave.
and Kipling St., Denver, Colorado
80225.

FOR FURTHER INFORMATION CONTACT: For
questions on procedural issues, contact
Hyla Hurst, Regulatory Specialist,
ONRR, telephone (303) 231-3495. For
questions on technical issues, contact
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Richard Adamski, Asset Valuation,
ONRR, telephone (303) 231-3410.

SUPPLEMENTARY INFORMATION:
I. Background

The Secretary of the Interior’s
authority to establish the value of coal
production through regulations is
contained in the Indian Mineral Leasing
Act of 1938, the Mineral Leasing Act,
and the Mineral Leasing Act for
Acquired Lands (25 U.S.C. 396d; 30
U.S.C. 189 and 359). In addition,
virtually all Federal and Indian coal
leases expressly reserve to the Secretary
the authority to establish the reasonable
value of coal production or provide that
the royalty value of coal be set by
regulation.

In 2007, the Royalty Policy Committee
(RPC) Subcommittee on Royalty
Management issued a report titled
“Mineral Revenue Collection from
Federal and Indian Lands and the Outer
Continental Shelf.” The Subcommittee’s
report recommended “‘revis(ing) and
implement(ing) the regulations and
guidance for calculating prices used in
checking royalty compliance for solid
minerals, with particular attention to
non-arm’s-length transactions.”

The existing Federal and Indian coal
regulations have been in effect since
1989, with minor amendments to
Federal Black Lung Excise Taxes, AML
fees, state and local severance taxes (55
FR 35427, August 30, 1990), and
washing and transportation allowances
provisions (61 FR 5448, February 12,
1996). In 1996, the royalty valuation
regulations for Indian leases were
separated from the regulations for
Federal leases because of amendments
to the latter removing certain form-filing
requirements for the coal washing and
transportation allowances that were
retained for Indian leases. The ONRR
continues to evaluate the effectiveness
and efficiency of its regulations,
particularly with regard to non-arm’s-
length valuation and ramifications
spurred by changes in the coal mining
industry, including increasing vertical
integration of mining and power
production and increasing production
by coal cooperatives. Further, ONRR’s
experience in enforcing the regulations
indicates that they can be cumbersome
because, to properly determine the
value for royalty purposes, ONRR must
analyze literally thousands of sales,
transportation, and processing
transactions each month. Performing
this analysis is costly and burdensome
for both the Federal Government and
the regulated industry and can lead to
disputes regarding valuation
methodologies.

The 1989 coal valuation regulations
were written to establish value based on
transactions between independent, non-
affiliated parties with opposing
economic interests. The Department of
the Interior has long held the view that
the sales prices agreed to in arm’s-length
transactions are the best indication of
market value. The 1989 regulations
reflect that view. Under the regulations
at 30 CFR part 1206, subparts F and ],
the value of most Federal and Indian
coal is based on the gross proceeds
accruing to the lessee under the lessee’s
arm’s-length sales contracts. See 30 CFR
1206.257(b) (for Federal leases) and
1206.456(b) (for Indian leases).

If the lessee disposes of coal under a
non-arm’s-length arrangement, the
regulations prescribe an ordered series
of “benchmarks” that look to outside
indicia of market value. The value of the
coal is based on the first applicable
benchmark. Under the first of those
benchmarks, the gross proceeds
accruing to the lessee under its non-
arm’s-length contract will be accepted
as value, if they are within the range of
the gross proceeds derived from, or paid
under, comparable arm’s-length
contracts for the sale or purchase of like-
quality coal produced in the area,
between buyers and sellers neither of
whom is affiliated with the lessee. The
regulations also prescribe criteria for
determining comparability. Regulations
at 30 CFR 1206.257(c)(2)(i) (for Federal
leases) and 1206.456(c)(2)(i) (for Indian
leases) prescribe identical criteria for
determining comparability as follows:
“In evaluating the comparability of
arm’s-length contracts for the purposes
of these regulations, the following
factors shall be considered: Price, time
of execution, duration, market or
markets served, terms, quality of coal,
quantity, and such other factors as may
be appropriate to reflect the value of the
coal * * *” If the first benchmark does
not apply, the next benchmark
establishes value based on “[plrices
reported for that coal to a public utility
commission” (30 CFR 1206.257(c)(2)(ii)
and 1206.456(c)(2)(ii)). If the second
benchmark does not apply, value would
be established based on “[plrices
reported for that coal to the Energy
Information Administration of the
Department of Energy”’ (30 CFR
1206.257(c)(2)(iii) and
1206.456(c)(2)(iii)). If the third
benchmark does not apply, then value is
based on ‘“‘other relevant matters,”
which include, but are not limited to,
“published or publicly available spot
market prices” or “information
submitted by the lessee concerning
circumstances unique to a particular

lease operation or the saleability of
certain types of coal” (30 CFR
1206.257(c)(2)(iv) and
1206.456(c)(2)(iv)). If none of the four
preceding benchmarks apply, then “a
net-back method or any other reasonable
method shall be used to determine
value” (30 CFR 1206.257(c)(2)(v) and
1206.456(c)(2)(v)).

Under both arm’s-length and non-
arm’s-length sales arrangements, the
lessee may deduct applicable
transportation and coal washing
allowances. See 30 CFR 1206.257(a),
1206.258 through 1206.259, and
1206.261 through 1206.262 (for Federal
leases); 30 CFR 1206.456(a), 1206.457
through 1206.458, and 1206.460 through
1206.461 (for Indian leases).

II. Public Comment Procedures

The ONRR may not be able to
consider comments that we receive after
the close of the comment period for this
advance notice of proposed rulemaking,
or comments that are delivered to an
address other than those listed in the
ADDRESSES section of this notice. After
the comment period for this advance
notice closes and ONRR has considered
the comments, we plan to open a second
public comment period, which we will
announce in the Federal Register. The
notice will focus on issues identified in
the first public comment period and
will include information about the
public workshops.

A. Written Comment Guidelines

We are particularly interested in
receiving comments and suggestions
about the topics identified in section III,
Description of Information Requested.
Your written comments should: (1) Be
specific; (2) explain the reason for your
comments and suggestions; (3) address
the issues outlined in this notice; and
(4), where possible, refer to the specific
provision, section, or paragraph of
statutory law, case law, lease term, or
existing regulations that you are
addressing.

The comments and recommendations
that are most useful and have greater
likelihood of influencing decisions on
the content of a possible future
proposed rule are: (1) Comments and
recommendations supported by
quantitative information or studies; and
(2) comments that include citations to,
and analyses of, the applicable laws,
lease terms, and regulations.

B. Public Comment Policy

Executive Order (EO) 13175 requires
Federal agencies to consult with Indian
tribes during the development of
regulatory proposals. Section 5a of EO
13175 states that each agency shall have
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an accountable process to ensure
meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications. Changes to the valuation
of Indian coal for royalty purposes have
tribal implications.

The ONRR has sent an invitation to
the revenue receiving tribes and mineral
owner associations inviting them to
attend one of three consultation
meetings. The schedule is:

1. May 15, 2011, in Albuquerque, NM,
starting at 1 p.m. mountain time.

2. May 26, 2011, in Denver, CO,
starting at 1 p.m. mountain time.

3.June 9, 2011, in Oklahoma City,
OK, starting at 9 a.m. central time.

We will discuss ONRR'’s plan to
amend the Federal and Indian coal
product valuation regulations. The
ONRR mailed invitation letters for the
tribal consultations on April 21st, and
ONRR believes these meetings comply
with the EO 13175 consultation
requirement.

Our practice is to make comments,
including names and addresses of
respondents, available at http://
www.regulations.gov. Individual
respondents may request that we
withhold their individual address from
the rulemaking record, which we will
honor to the extent allowable by law.
There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name or
address, you must state this
prominently at the beginning of your
comments. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

III. Description of Information
Requested

We are interested in submission of
proposals that will lead to improved
efficiencies for both lessees and ONRR
auditors, including state and tribal
auditors under delegated audit
agreements with ONRR. In considering
potential proposed changes to the
existing Federal and Indian coal royalty
valuation regulations, we have three
goals in mind, as follows:

e Provide clear regulations that are
easy to understand and that are
consistent with fulfilling both the
Secretary’s responsibility to ensure fair
value for the public’s resources and the
Secretary’s trust responsibility to Indian
mineral owners.

¢ Provide methodologies that are as
efficient as possible for lessees to use.

e Provide early certainty that correct
payment has been made.

Accordingly, ONRR is seeking public
comment and recommendations on the
following specific issues:

A. Alternative Valuation Methods

In the existing regulations as
discussed above, value is generally
based on the lessee’s arm’s-length gross
proceeds. The gross proceeds are the
total monies and other consideration
accruing to the lessee for the production
and disposition of the coal produced (30
CFR 1206.251 and 1206.451). As noted
previously, allowable washing and
transportation costs may be deducted
from gross proceeds in determining
royalty value. Accounting for washing
and transportation costs places some
accounting burden on reporters and
makes the audit process more lengthy
and complex. In an effort to simplify the
valuation and auditing process, ONRR is
considering whether there are valuation
methods that would (1) Be more
efficient than the current method of
calculating value on gross proceeds
(minus actual costs); (2) require less
accounting and auditing work; and (3)
still establish a value that reflects, or
very closely approximates, actual
market conditions. We seek input on the
following questions:

o What alternatives to gross proceeds
would you recommend?

e Would a dollars-per-energy content
unit (e.g., dollars-per-million British
thermal units ($/MMBtu)) or dollars-
per-weight unit (e.g., $/ton) valuation
method be reasonable? If so, how should
such a value be established?

e Should such “fixed” royalty values
be revised from time to time? If so, on
what basis, and at what time or on what
occasions?

e Are there published index prices
that accurately reflect the actual market
value of coal? If so, what are those index
prices and to what areas of the country
or to what types of coal do they apply?

¢ Does the concentration of Federal or
Indian production in some areas of the
country create any potential problems
with relying on index prices in those
areas, now or in the future?

B. Non-Arm’s-Length or No-Contract
Situations

The benchmarks applicable to value
coal in non-arm’s-length or no-sale
situations have proven difficult to use in
practice. In addition, the first
benchmark does not allow the use of
comparable arm’s-length sales by the
lessee or its affiliates, exacerbating the
challenging process of obtaining and

comparing relevant arm’s-length sales
contracts to value non-arm’s-length
sales. Furthermore, disputes arise over
which sales are comparable, particularly
because of the inherent ambiguity in
applying the comparability factors.

The ONRR is soliciting comments on
how to simplify and improve the
valuation of coal disposed of in non-
arm’s-length transactions and no-sale
situations. We seek input on the
following questions:

e Should the current non-arm’s-
length benchmarks and their current
sequential priority be retained? If not,
what other methodologies might ONRR
use to determine the royalty value of
coal not sold at arm’s length?

e Should the factors for determining
the comparability of arm’s-length
contracts to non-arm’s-length contracts,
at 30 CFR 1206.257 (c)(2)(i), be
amended, clarified, or removed?

e Should the royalty value of coal
initially sold under non-arm’s-length
conditions be based on the gross
proceeds received from the first arm’s-
length sale of that coal in situations
where there is a subsequent arm’s-
length sale? (A variant of this approach
would be to change the definition of the
term ““lessee” to include the lessee and
its affiliates, partners, marketing agents,
and trade and export associations, and
establish royalty value based on the first
sale to a buyer who is not included in
the definition of “lessee.”)

e Should the royalty value of coal
sold under non-arm’s-length conditions
be based on a published index price? If
so, which index and why?

e Should the royalty value be
determined by calculating the cost to
produce the coal plus a return on capital
investment, if the particular coal is
never sold at arm’s length, or if sold by
a coal cooperative of which the lessee is
a member? If so, how should the return
on capital investment be calculated?

e Are there any other appropriate
methods for determining the royalty
value of coal consumed without sale or
without an arm’s-length sale?

C. Transportation and Washing
Allowances

The ONRR is exploring potential
proposed changes to washing and
transportation allowances that would
streamline industry reporting and ONRR
auditing processes. In particular,
calculating actual transportation or
washing costs under non-arm’s-length
transportation or washing arrangements
can place a significant accounting
burden on lessees and make the audit
process lengthy and complex. We seek
input on the following questions:
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e Can the process of determining
appropriate transportation and washing
deductions or allowances be simplified?
If so, how?

¢ Should ONRR allow bundled
charges for coal transportation or
washing?

e Should ONRR set standard cents
per ton allowance amounts for washing
and transportation in lieu of calculating
actual costs? If so, how should such
fixed allowances be determined; and
when, and under what circumstances,
should they be changed?

¢ Is coal washing an operation
necessary to put coal into marketable
condition for which no allowance
should be permitted?

e Should transportation allowances
be based on yearly averages from one
region to another?

e Should the coal transportation and
washing allowances be limited to a
maximum percentage in a manner
similar to gas transportation and
processing allowances? Current coal
valuation regulations provide that under
no circumstances will the authorized
washing allowance and transportation
allowance reduce the value for royalty
purposes to zero (30 CFR 1206.261(b)
and 1206.460(b)). Gas transportation
allowances may not exceed 50 percent
of the value of the unprocessed gas,
residue gas, or gas plant product,
without prior written approval from
ONRR (30 CFR 1206.156(c) and
1206.177(c)). The gas processing
allowance deduction on the basis of an
individual product may not exceed
66%5 percent of the value of each gas
plant product, reduced first for any
transportation allowances related to
post-processing transportation (30 CFR
1206.158(c)(2) and 1206.179(c)). If coal
washing and transportation allowances
should be limited to a maximum
percentage of the initial value, what
would be an appropriate percentage?

D. Coal Cooperatives

Coal cooperatives are a small but
growing part of the coal industry. A coal
cooperative is owned by its member
power companies, and either mines coal
itself or through a subsidiary. A
cooperative provides its members with
a secure source of coal at below-market
prices that generally exclude a profit
component. Current valuation
regulations are not well suited to
determining the royalty value of coal
sold by cooperatives. We seek input on
the following questions:

e Should the royalty value of coal
sold by these cooperatives be
determined based on a different method
than is used for coal not sold by or
through cooperatives due to the unique

aspects of these cooperatives? If so,
what method(s) would you propose?

¢ Please comment on the use of
production cost and return on
investment as a possible valuation
method.

E. Other Issues

The existing ONRR regulations
contain only general provisions that
address in situ or surface gasification or
liquefaction (30 CFR 1206.264 and
1206.463). Under these provisions, a
lessee must propose a value, and ONRR
will issue a value determination. We
seek input on the following questions:

o Are there general valuation
methods that would be appropriate for
most or all in situ or surface gasification
or liquefaction operations? If so, please
describe them.

e What other new production
methods is industry developing that are
likely to be economically viable and
used in the near- to medium-term
future?

o Are there any new marketing
methods for coal of which ONRR should
be aware?

In the interest of possible
simplification, ONRR is interested in
receiving comments regarding the
continued separation of Federal and
Indian coal valuation regulations. We
seek input on the following questions:

e Should the Federal and Indian
regulations be combined?

¢ Should the Indian coal valuation
regulations be modified to eliminate the
approval and form-filing requirements
for washing and transportation
allowances in the current regulations at
30 CFR 1206.458(a) and 1206.461(a)?

The ONRR is also interested in
receiving comments on any other
alternative coal valuation
methodologies. If you propose a
methodology different from those
discussed above, please use our
example criteria and explain why you
believe your methodology is the best
alternative. In addition, ONRR requests
input on how the various methodologies
would affect industry business
practices, bookkeeping, etc.

Dated: May 23, 2011.
Rhea Suh,

Assistant Secretary for Policy, Management
and Budget.

[FR Doc. 2011-13284 Filed 5-26-11; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[USCG—2011-0247]

RIN 1625-AA08

Special Local Regulation; Kelley’s
Island Swim, Lake Erie; Kelley’s Island,
Lakeside, OH

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing a permanent Special Local
Regulation on Lake Erie, Lakeside, Ohio.
This regulation is intended to restrict
vessels from portions of Lake Erie
during the annual Kelley’s Island Swim,
which takes place in the second half of
July. This special local regulated area is
necessary to protect swimmers from
vessel traffic.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 16, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0247 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail BM1 Tracy Girard,
Response Department, MSU Toledo,
Coast Guard; telephone (419) 418-6036,
e-mail Tracy.M.Girard@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366-9826.

SUPPLEMENTARY INFORMATION:
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Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0247),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when the comment is successfully
transmitted; a comment submitted via
fax, hand delivery, or mail, will be
considered as having been received by
the Coast Guard when the comment is
received at the Docket Management
Facility. We recommend that you
include your name and a mailing
address, an e-mail address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu,
select “Proposed Rule” and insert
“USCG-2011-0247" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8V by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the

“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011-
0247 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

Each year an organized swimming
event takes place in Lake Erie in which
individuals swim the four miles
between Lakeside and Kelleys Island,
OH. The Captain of the Port Detroit has
determined that swimmers in close
proximity to watercraft and in the
shipping channel pose extra and
unusual hazards to public safety and
property. Establishing a Special Local
Regulation around the location of the
race’s course will help ensure the safety
of persons and property at these events
and help minimize the associated risks.

Discussion of Proposed Rule

This proposed rule is intended to
ensure safety of the public and vessels
during the annual Kelley’s Island Swim.
This proposed rule will become
effective 30 days after the final rule is
published in the Federal Register and
will remain permanently effective.
However, the proposed Special Local
Regulation will only be enforced
annually on the second or third week in
July from 7 a.m. until 11 a.m. Vessels
seeking to transit through the area of the

race should contact the Captain of the
Port or his or her on-scene
representative. The on-scene
representative may be present on any
Coast Guard, state or local law
enforcement, or sponsor provided vessel
assigned to patrol the event. The on-
scene representatives may permit
vessels to transit the area when no race
activity is occurring.

This proposed Special Local
Regulation will encompass all navigable
waters of the United States on Lake Erie,
Lakeside OH, bound by a line extending
from a point on land at the Lakeside
dock at positions 41°32’51.96” N;
082°4573.15” W and 41°32'52.21” N;
082°45’2.19” W and a line extending to
Kelley’s Island dock to positions
41°35’24.59” N; 082°42/16.61” W and
41°35'24.44” N; 082°42/16.04” W.

The Captain of the Port will notify the
affected segments of the public of the
enforcement of this proposed Special
Local Regulation by all appropriate
means. Means of notification may
include publication of Notice of
Enforcement (NOE) in the Federal
Register, Broadcast Notice to Mariners,
and Local Notice to Mariners.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders. It is not “significant”
under the regulatory policies and
procedures of the Department of
Homeland Security (DHS). We conclude
that this proposed rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The Special
Local Regulation will be relatively small
and exist for a relatively short time.
Thus, restrictions on vessel movement
within that particular area are expected
to be minimal. Under certain
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conditions, moreover, vessels may still
transit through the area when permitted
by the Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule will affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in the portion Lake Erie,
Lakeside, OH discussed above between
7 a.m. and 11 a.m. on the second or
third week in July each year.

This proposed Special Local
Regulation will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: This proposed rule,
while permanent, will only be enforced
for approximately 4 hours each year on
the day of the swimming event.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact BM1 Tracy
Girard, Response Department, MSU
Toledo, Coast Guard; telephone (419)
418-6036, e-mail
Tracy.m.girard@uscg.mil. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this proposed rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule will not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule will meet
applicable standards in sections 3(a)
and 3(b)(2) of Executive Order 12988,
Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and will
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it will not have a
substantial direct effect on one or more

Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves the establishment of a
Special Local Regulation and is
therefore categorically excluded under
figure 2—1, paragraph (34)(h), of the
Instruction. During the annual
permitting process for this swimming
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event an environmental analysis will be
conducted to include the effects of this
proposed Special Local Regulation.
Thus, no preliminary environmental
analysis checklist or Categorical
Exclusion Determination (CED) are
required for this proposed rulemaking
action. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 100

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.
2. Add §100.921 to read as follows:

§100.921 Kelley’s Island Swim, Lake Erie,
Lakeside, OH.

(a) Regulated Area. The regulated area
includes all U.S. navigable waters of
lake Erie, Lakeside, OH, bound by a line
extending from a point on land at the
Lakeside dock at positions 41°32°51.96”
N; 082°45’3.15” W and 41°32'52.21” N;
082°45’2.19” W and a line extending to
Kelley’s Island dock to positions
41°35'24.59” N; 082°42’16.61” W and
41°35’24.44” N; 082° 42'16.04”
W.1’35.78” W. (DATUM: NAD 83).

(b) Special Local Regulations. The
regulations of § 100.901 apply. No
vessel may enter, transit through, or
anchor within the regulated area
without the permission of the Coast
Guard Patrol Commander.

(c) Enforcement Period. These Special
Local Regulations will be enforced
annually on one day from 7 a.m. until
11 a.m. during the second or third week
in July.

Dated: May 11, 2011.

J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2011-13181 Filed 5-26-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2011-0306]

RIN 1625-AA08

Special Local Regulations for Marine

Events, Bogue Sound; Morehead City,
NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing of Special Local
Regulations for “The Crystal Coast
Grand Prix”” powerboat race, to be held
on the waters of Bogue Sound, adjacent
to the Morehead City, North Carolina on
August 20-21, 2011. This Special Local
Regulation is necessary to protect
spectators and vessels from hazards
associated with powerboat races. This
proposed regulation would close a
portion of the waters of Bogue Sound to
vessel traffic not participating in the
powerboat race while the race is
ongoing.

DATES: Comments and related material

must be received by the Coast Guard on
or before June 27, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0306 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail BOSN3 Joseph M.
Edge, Coast Guard Sector North
Carolina, Coast Guard; telephone 252—
247-4525, e-mail
Joseph.M.Edge@uscg.mil. If you have
questions on viewing or submitting

material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—-9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking [USCG-2011-0306],
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online at http://
www.regulations.gov or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an e-mail address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule”” and insert
“USCG-2011-0306" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by 11
inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
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as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0306” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

On August 20-21, 2011 from 10 a.m.
to 4 p.m. East Coast Extreme
Corporation will sponsor “The Crystal
Coast Grand Prix” on the waters of
Bogue Sound adjacent to Morehead
City, North Carolina. This special local
regulation is necessary to ensure the
safety of vessels and spectators from
hazards associated with a powerboat
race. The Captain of the Port North
Carolina has determined powerboat
races in close proximity to watercraft
and infrastructure pose significant risk
to public safety and property. The likely
combination of large numbers of
recreation vessels, powerboats traveling
at high speeds, and large numbers of
spectators in close proximity to the
water could easily result in serious
injuries or fatalities. Establishing a
special local regulation that prohibits
vessels or persons from entering the race
course and surrounding area will help
ensure the safety of persons and
property at this event and help
minimize the associated risk.

Discussion of Proposed Rule

This proposed special local regulation
is necessary to ensure the safety of
spectators and vessels during set-up,
course familiarization, testing, and
during the “Crystal Coast Grand Prix”
powerboat race. The powerboat races
will occur between 10 a.m. and 4 p.m.
on August 20-21, 2011.

The special local regulation will
encompass the waters of Bogue Sound,
adjacent to Morehead City from the
southern tip of Sugar Loaf Island
approximate position latitude 34°42’45”
N, longitude 076°42’48”, thence
westerly to Morehead City Channel
Daybeacon 7 (LLNR 38620), thence
southwesterly along the channel line to
Bogue Sound Light 4 (LLNR 38770),
thence southerly to Causeway Channel
Daybeacon 2 (LLNR 28720), thence
southeasterly to Money Island
Daybeacon 1 (LLNR 38645), thence
easterly to Eight and One Half Marina
Daybeacon 2 (LLNR 38685), thence
easterly to the westernmost shoreline of
Brant island approximate position
latitude 34°42’36” N, longitude
076°42"11” W, thence northeasterly
along the shoreline to Tombstone Point
approximate position latitude 34°42"14”
N, longitude 076°41°20” W, thence
southeasterly to Morehead City Channel
Lighted Buoy 23 (LLNR 29455), thence
easterly to approximate position latitude
34°41’25” N, longitude 076°41°22” W,
thence northerly along the shoreline to
approximate position latitude 34°43’00”
N, longitude 076°41°25”, thence
westerly to the North Carolina State Port
Facility, thence westerly along the State
Port to the southwest corner
approximate position latitude 34°42’55”
N, longitude 076°42’12”, thence
westerly to the southern tip of Sugar
Loaf Island the point of origin. This
regulated area encompasses the entire
race course located on Bogue Sound
near Morehead City, North Carolina. All
geographic coordinates are North
American Datum NAD 83.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of

potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

Although this regulation will restrict
access to the area, the effect of this rule
will not be significant because the
regulated area will be in effect for a
limited time, from 10 a.m. to 4 p.m., on
August 20-21, 2011. The Coast Guard
will give advance notification via
maritime advisories so mariners can
adjust their plans accordingly, and the
regulated area will apply only to the
section of Bogue Sound adjacent to
Morehead City. Coast Guard vessels
enforcing this regulated area can be
contacted on marine band radio VHF—
FM channel 16 (156.8 MHz).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the specified
portion of Bogue Sound from 10 a.m. to
4 p.m. on August 20-21, 2011.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons. This rule will
only be in effect for six hours each day
for two days total. The regulated area
applies only to the section of Bogue
Sound adjacent to Morehead City and
traffic may be allowed to pass through
the regulated area with the permission
of the Coast Guard Patrol Commander.
Before the enforcement period, we will
issue maritime advisories so mariners
can adjust their plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.
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Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact CWO3
Joseph Edge, Waterways Management
Division Chief, Coast Guard Sector
North Carolina, at (252) 247—4525. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,

eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination,
under figure 2—1, paragraph 34(h) and
35(a) of the Instruction, that this action
is one of a category of actions that do
not individually or cumulatively have a
significant effect on the human
environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This rule involves
implementation of regulations within 33
CFR part 100 that apply to organized
marine events on the navigable waters
of the United States that may have
potential for negative impact on the
safety or other interest of waterway
users and shore side activities in the
event area. This special local regulation
is necessary to provide for the safety of
the general public and event
participants from potential hazards
associated with movement of vessels
near the event area. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U. S. C. 1233.

2. Add a temporary § 100.35T05-0306
to read as follows:

§100.35T05-0306 Special Local
Regulation; Crystal Coast Grand Prix;
Morehead City, NC.

(a) Regulated area. The following
location is a regulated area: All waters
of Bogue Sound, adjacent to Morehead
City from the southern tip of Sugar Loaf
Island approximate position latitude
34°42’45” N, longitude 076°42°48”,
thence westerly to Morehead City
Channel Daybeacon 7 (LLNR 38620),
thence southwesterly along the channel
line to Bogue Sound Light 4 (LLNR
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38770), thence southerly to Causeway
Channel Daybeacon 2 (LLNR 28720),
thence southeasterly to Money Island
Daybeacon 1 (LLNR 38645), thence
easterly to Eight and One Half Marina
Daybeacon 2 (LLNR 38685), thence
easterly to the westernmost shoreline of
Brant island approximate position
latitude 34°42°36” N, longitude
076°4211” W, thence northeasterly
along the shoreline to Tombstone Point
approximate position latitude 34°42"14”
N, longitude 076°41°20” W, thence
southeasterly to Morehead City Channel
Lighted Buoy 23 (LLNR 29455), thence
easterly to approximate position latitude
34°41'25” N, longitude 076°41'22” W,
thence northerly along the shoreline to
approximate position latitude 34°43'00”
N, longitude 076°41°25” , thence
westerly to the North Carolina State Port
Facility, thence westerly along the State
Port to the southwest corner
approximate position latitude 34°42’55”
N, longitude 076°42°12” , thence
westerly to the southern tip of Sugar
Loaf Island the point of origin. All
coordinates reference Datum NAD 1983.

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U. S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
North Carolina.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector North Carolina with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(3) Participant means all vessels
participating in the “The Crystal Coast
Grand Prix” powerboat race under the
auspices of the Marine Event Permit
issued to the event sponsor and
approved by Commander, Coast Guard
Sector North Carolina.

(4) Spectator means all persons and
vessels not registered with the event
sponsor as participants or official patrol.

(c) Special local regulations. (1) The
Coast Guard Patrol Commander may
forbid and control the movement of all
vessels in the vicinity of the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel
approaching the regulated area shall
immediately comply with the directions
given. Failure to do so may result in
termination of voyage and citation for
failure to comply.

(2) The Coast Guard Patrol
Commander may terminate the event, or
the operation of any support vessel
participating in the event, at any time it
is deemed necessary for the protection
of life or property. The Coast Guard may
be assisted in the patrol and

enforcement of the regulated area by
other Federal, State, and local agencies.

(3) Vessel traffic, not involved with
the event, may be allowed to transit the
regulated area with the permission of
the Patrol Commander. Vessels that
desire passage through the regulated
area shall contact the Coast Guard Patrol
Commander on VHF-FM marine band
radio for direction. Only participants
and official patrol vessels are allowed to
enter the regulated area.

(4) All Coast Guard vessels enforcing
the regulated area can be contacted on
marine band radio VHF-FM channel 16
(156.8 MHz) and channel 22 (157.1
MHz). The Coast Guard will issue
marine information broadcast on VHF-
FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 10 a.m. to 4 p.m.
on August 20-21, 2011.

Dated: May 5, 2011.
A. Popiel,

Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2011-13177 Filed 5-26—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—2011-0194]
RIN 1625-AA08

Special Local Regulations; Sabine
River, Orange, TX

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary Special Local
Regulation in the Port Arthur Captain of
the Port Zone on the Sabine River,
Orange, Texas on September 24-25,
2011. This Special Local Regulation is
intended to restrict vessels from
portions of the Sabine River during the
annual S.P.O.R.T boat races. This
Special Local Regulations is necessary
to protect spectators and vessels from
the hazards associated with powerboat
races.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 27, 2011.
ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0194 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Mr. Scott Whalen,
Marine Safety Unit Port Arthur, TX,
Coast Guard; telephone 409-719-5086,
e-mail scott.k.whalen@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0194),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
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contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0194" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 84 by 11
inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0194” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

This temporary special local
regulation is necessary to ensure the
safety of vessels and spectators from
hazards associated with a powerboat
race. The Captain of the Port has
determined that powerboat races in
close proximity to watercraft and
infrastructure pose significant risk to
public safety and property. The likely
combination of large numbers of
recreation vessels, powerboats traveling
at high speeds, and large numbers of
spectators in close proximity to the
water could easily result in serious
injuries or fatalities. Establishing a
special local regulation around the
location of the race course will help
ensure the safety of persons and
property at these events and help
minimize the associated risks.

Discussion of Proposed Rule

This proposed temporary special local
regulation is necessary to ensure the
safety of spectators and vessels during
the setup, course familiarization, testing
and race in conjunction with the
Orange, TX S.P.O.R.T. boat races. The
powerboat race and associated testing
will occur between 8 a.m. on September
24,2011 and 6 p.m. on September 25,
2011. The special local regulation will
be enforced daily from 8 a.m. to 6 p.m.
on September 24 and 25, 2011.

The special local regulation will
encompass all waters of the Sabine
River adjacent to Naval Reserve Center
and Orange, TX public boat ramp. The
northern boundary will be from the end
of Navy Pier One at 30°05"45” N
93°43’24” W then easterly to the rivers
eastern shore. The southern boundary is
a line shoreline to shoreline at latitude
30°05’33” N. All geographic coordinates
are North American Datum of 1983
[NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on
scene patrol personnel. Entry into,
transiting, or anchoring within the
special local regulation area is
prohibited unless authorized by the
Captain of the Port or his designated on
scene representative. For authorization
to enter the proposed safety zone,
vessels can contact the Captain of the
Port’s on scene representative on VHF
Channel 16 or Vessel Traffic Service
Port Arthur on VHF Channel 65A, by
telephone at (409) 719-5070, or by
facsimile at (409) 719-5090.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.

Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. The basis of this finding is
that the safety zone will only be in effect
for 10 hours each day and notifications
to the marine community will be made
through broadcast notice to mariners
and Marine Safety Information Bulletin.
During non-enforcement hours all
vessels will be allowed to transit
through the safety zone without
permission of the Captain of the Port,
Port Arthur or a designated
representative. Additionally, scheduled
breaks will be provided to allow waiting
vessels to transit safely through the
safety zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (1) This rule will
only be enforced from 8 a.m. until 6
p-m. each day that it is effective; (2)
during non-enforcement hours all
vessels will be allowed to transit
through the safety zone without having
to obtain permission from the Captain of
the Port, Port Arthur or a designated
representative; and (3) vessels will be
allowed to pass through the zone with
permission of the Coast Guard Patrol


http://www.regulations.gov
http://www.regulations.gov

30892

Federal Register/Vol. 76, No. 103/Friday, May 27, 2011 /Proposed Rules

Commander during scheduled break
periods between races and at other
times when permitted by the Coast
Guard Patrol Commander.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Scott
Whalen, Marine Safety Unit Port Arthur,
TX; telephone (409) 719-5086, e-mail
scott.k.whalen@uscg.mil. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f1), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This rule
involves the establishment of a special
local regulation. Based on our
preliminary determination, there are no
factors in this case that would limit the
use of a categorical exclusion under
section 2.B.2 of the Instruction.

Therefore, we believe that this rule
should be categorically excluded.
Because this event establishes a special
local regulation, paragraph (34)(h) of
figure 2—1 of the Instruction applies.
Thus, no further environmental
documentation is required. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—REGULATED—SAFETY OF
LIFE ON NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2. Add a new temporary § 100.35T08—
0194 to read as follows:

§100.35T08-0194 Special Local
Regulations for Marine Events; Sabine
River, Orange, TX.

(a) Definitions. As used in this section
“Participant Vessel” means all vessels
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officially registered with event officials
to race or work in the event. These
vessels include race boats, rescue boats,
tow boats, and picket boats associated
with the race.

(b) Location. The following area is a
safety zone: All waters of the Sabine
River, shoreline to shoreline, adjacent to
the Naval Reserve Unit and the Orange
public boat ramps located in Orange,
TX. The northern boundary is from the
end of Navy Pier One at 30°05'45” N
93°43’24” W then easterly to the rivers
eastern shore. The southern boundary is
a line shoreline to shoreline at latitude
30°05"33” N.

(c) Enforcement Periods. This
regulation will be enforced daily from 8
a.m. until 6 p.m. on September 24 and
25, 2011.

(d) Regulations. (1) In accordance
with the general regulations in § 100 of
this part, entry into this zone is
prohibited to all vessels except
participant vessels and those vessels
specifically authorized by the Captain of
the Port, Port Arthur or a designated
representative.

(2) Persons or vessels requiring entry
into or passage through must request
permission from the Captain of the Port,
Port Arthur, or a designated
representative. They may be contacted
on VHF Channel 13 or 16, or by
telephone at (409) 723-6500.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port, Port Arthur,
designated representatives and
designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast
Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

Dated: March 22, 2011.
J.J. Plunkett,

Captain, U.S. Coast Guard, Captain of the
Port, Port Arthur.

[FR Doc. 2011-13175 Filed 5-26—11; 8:45 am]|
BILLING CODE 9110-04-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3050
[Docket No. RM2011-11; Order No. 736]
Periodic Reporting

AGENCY: Postal Regulatory Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is noticing a
recently-filed Postal Service petition to
initiate an informal rulemaking
proceeding to consider changes in
analytical principles. Proposal Three
involves changes to the method by

which unused stamp and meter revenue
are allocated in its Revenue, Pieces, and
Weight report. This notice informs the
public of the filing, addresses
preliminary procedural matters, and
invites public comment.

DATES: Comments are due: June 23,
2011.

ADDRESSES: Submit comments
electronically by accessing the “Filing
Online” link in the banner at the top of
the Commission’s Web site (http://
www.prc.gov) or by directly accessing
the Commission’s Filing Online system
at https://www.prc.gov/prc-pages/filing-
online/login.aspx. Commenters who
cannot submit their views electronically
should contact the person identified in
the FOR FURTHER INFORMATION CONTACT
section as the source for case-related
information for advice on alternatives to
electronic filing.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at 202—-789-6820 (case-related
information) or DocketAdmins@prc.gov
(electronic filing assistance).

SUPPLEMENTARY INFORMATION: On May
18, 2011, the Postal Service filed a
petition pursuant to 39 CFR 3050.11
requesting the Commission to initiate an
informal rulemaking proceeding to
consider changes in the analytical
methods approved for use in periodic
reporting.? Proposal Three would revise
the method by which unused stamp and
meter revenue reflected in the Postal
Service’s financial accounts are
allocated to single-piece First-Class,
Priority, and other mail in its Revenue,
Pieces, and Weight (RPW) report.

The Postal Service’s Trial Balance
revenue accounts are set up to identify
revenue by source. One of the sources
of revenue that those accounts identify
is method of payment (by stamp or by
meter). Stamp and meter revenue are
generated by single-piece First-Class
Mail and Priority Mail and, to a small
extent, other products. Since the
amount of stamp and metered postage
purchased is always greater than the
amount used, the unused portion is
accounted for as a liability. Changes in
the amount of this liability are tracked
by revenue adjustment accounts labeled
“Postage-in-the-Hands-of-the-Public”
(PIHOP). There is a PIHOP for stamp
revenue and another for meter revenue.
The Postal Service currently distributes
PIHOP stamp and PIHOP meter revenue
adjustments to First-Class Mail and
Priority Mail in proportion to total

1 Petition of the United States Postal Service
Requesting Initiation of a Proceeding to Consider a
Proposed Change in Analytic Principles (Proposal
Three), May 18, 2011 (Petition).

ODIS-RPW sampling revenue. Petition,
Supporting Material, at 3—6.

The Postal Service believes that this
method over-allocates the PIHOP
revenue adjustment to Priority Mail and
under-allocates it to single-piece First-
Class Mail. Id. at 3. It also believes that
there is an over-allocation of the meter
PIHOP, although to a much lesser
degree. Id. at 6-7. It estimates that in the
Q2 FY 2011 RPW report, the current
misallocation of PIHOP results in an
underestimate of domestic Priority Mail
revenue by $35 million and an
overestimate of single-piece First-Class
letter mail revenue by $63 million. Id.
at 13.

The Postal Service proposes to
remedy this misallocation of stamp and
meter revenue to products by
distributing PIHOP stamp adjustments
in proportion to ODIS-RPW sampling
stamp revenue and PIHOP meter
adjustments in proportion to ODIS—
RPW sampling meter revenue. Id. at 9.
The details of the rather intricate
process by which this revised
distribution would be accomplished are
described at pages 10 and 11 of the
material supporting the Petition. The
Postal Service asserts that, if approved,
Proposal Three could be implemented
immediately. Id. at 12.

The Petition and spreadsheets
illustrating the proposed method are
available for review on the
Commission’s Web site, http://
WWW.pIc.gov.

Pursuant to 39 U.S.C. 505, Curtis Kidd
is designated as Public Representative to
represent the interests of the general
public in this proceeding. Comments are
due no later than June 23, 2011.

It is ordered:

1. The Petition of the United States
Postal Service Requesting Initiation of a
Proceeding to Consider a Proposed
Change in Analytic Principles (Proposal
Three), filed May 18, 2011, is granted.

2. The Commission establishes Docket
No. RM2011-11 to consider the matters
raised by the Postal Service’s Petition.

3. Interested persons may submit
comments on Proposal Three no later
than June 23, 2011.

4. The Commission will determine the
need for reply comments after review of
the initial comments.

5. Curtis Kidd is appointed to serve as
the Public Representative to represent
the interests of the general public in this
proceeding.

6. The Secretary shall arrange for
publication of this notice in the Federal
Register.
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By the Commission.
Shoshana M. Grove,
Secretary.
[FR Doc. 2011-13158 Filed 5-26—11; 8:45 am|
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2011-0340; FRL-9312-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado; Revised Definitions;
Construction Permit Program Fee
Increases; Regulation 3

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the two State Implementation Plan (SIP)
revision packages submitted by the State
of Colorado on August 1, 2007. EPA is
proposing to approve the August 1, 2007
submittal revisions to Regulation 3, Part
A, Section I where the State expanded
on the definition of nitrogen dioxide to
include it as a precursor to Ozone. EPA
is also proposing to approve numerous
housekeeping changes in the August 1,
2007 submittals. In addition, EPA
proposes to take no action on several
revisions to Colorado’s Regulation 3
regarding New Source Review, that are
contained in this submittal, where
previously proposed, pending or future
actions by EPA have addressed or will
address these revisions. EPA is also
proposing to not act on three provisions
in the submittal that are not in
Colorado’s SIP. This action is being
taken under section 110 of the Clean Air
Act (CAA).

DATES: Comments must be received on
or before June 27, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2011-0340 by one of the following
methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: komp.mark@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Director, Air Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129.

e Hand Delivery: Director, Air
Program, Environmental Protection

Agency (EPA), Region 8, Mailcode 8P-
AR, 1595 Wynkoop Street, Denver,
Colorado 80202—1129. Such deliveries
are only accepted Monday through
Friday, 8 a.m. to 4:30 p.m., excluding
Federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2011—
0340. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section L.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado

80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mark Komp, Air Program, 1595
Wynkoop Street, Mailcode: 8P-AR,
Denver, Colorado 80202—-1129, (303)
312-6022, komp.mark@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. General Information

II. Background of State’s Submittals

III. EPA Analysis of State’s Submittals

IV. Consideration of Section 110(1) of the
CAA

V. Proposed Action

VL. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we are
giving meaning to certain words or initials as
follows:

(i) The words or initials Act or CAA mean
or refer to the Clean Air Act, unless the
context indicates otherwise.

(ii) The words EPA, we, us or our mean or
refer to the United States Environmental
Protection Agency.

(iii) The initials SIP mean or refer to State
Implementation Plan.

(iv) The words State or Colorado mean the
State of Colorado, unless the context
indicates otherwise.

(v) The initials APEN mean or refer to Air
Pollutant Emission Notice.

(vi) The initials NSR mean or refer to New
Source Review, the initials PSD mean or refer
to Prevention of Significant Deterioration and
the initials NAAQS mean or refer to National
Ambient Air Quality Standards.

(vii) The initials NO2 mean Nitrogen
Dioxide.

(viii) The initials RACT mean Reasonable
Achievable Control Technology.

1. General Information

A. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD—-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
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will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Background of State’s Submittals

The State’s August 1, 2007 submittal
consisted of two revisions to the State’s
Regulation 3. The first revision was
adopted by the State on August 17, 2006
and corrected minor issues EPA had
identified regarding Colorado’s New
Source Review (NSR) program. The
State adopted the revisions in order to
ensure that the State would continue to
have federal approval of its NSR
program. In the definitions section of
Regulation 3, Part A, Section 1.B.16,
Colorado adopted language to treat
nitrogen dioxide as an ozone precursor.
The State added in Part A, Section
II1.C.2.b(ii) under its Air Pollution
Emission Notice (APEN) requirements
that an increase of one ton per year or
greater of nitrogen oxides emissions
from a source with annual actual
emissions less than one hundred tons
and located in an ozone nonattainment
area constituted a significant change. A
significant change meant that a new
APEN must be submitted to the State.

In the same revision, Methyl Ethyl
Ketone was removed as a reportable
compound from Appendix B of
Regulation 3. The State added T-Butyl
Acetate as a non-criteria reportable
pollutant in Regulation 3, Appendix B.
Minor grammatical revisions were also
made throughout the revision.

The second revision adopted on
December 14, 2006 contained annual
emission fee increases in Part A, Section
VI.D.1 of Regulation 3. The increase in
fees is used to pay for the State’s
increased workload from the processing
of APENs and permits.

III. EPA Analysis of State’s Submittals

We have evaluated Colorado’s August
1, 2007 submittal regarding revisions to
the State’s Regulation 3. We are
proposing to approve the revisions,
except for some specific revisions where
we are taking no action. We are not
acting on specific revisions because of
prior actions taken by EPA on these
revisions.

In the August 17, 2006 State adopted
revision included in the August 1, 2007
submittal, the State corrected minor
issues EPA had identified regarding
Colorado’s NSR program in order to
ensure that the State would continue to
have federal approval of the State’s NSR
program. EPA has proposed to approve
Colorado’s NSR program in a separate
action on December 7, 2005 (70 FR
72744). The changes to Colorado NSR
program that are part of the August 17,
2006 adopted revisions include
revisions to Regulation 3, Part D,
Sections: II.A.26.a.(i); II.A.26.g.(iii); and
I1.A.40.5. We are not taking action on
these revisions within the context of
today’s action rather we will act on
these revisions in a future action.

The August 17, 2006 adopted
revisions also contains minor
corrections that we have proposed to
approve in a separate action on January
25, 2011 (76 FR 4271); therefore, we are
not acting on those here. These
corrections include amendments to Part
A.II.C.2.b.(ii) and Part A. I1.C.3.d.

Colorado adopted language within
Regulation 3, Part A, Section I.B.16 to
treat nitrogen dioxide as an ozone
precursor. EPA proposed a separate
action regarding approval of the
adoptive language on April 19, 2011 (76
FR 21835). The four changes proposed
in our April 2011 action include
changes to the following regulations
within Regulation 3, Part D: II.A.22.a;
I1.A.24.d, II.A.38.c, and I1.A.42.a).
However, this proposed action is
limited to the State’s treatment of
nitrogen dioxide as an ozone precursor
as it pertains to PSD. In this action we
are approving the change in the
definition within Part A, Section 1.B.16.
as it pertains to nitrogen dioxide as a
precursor to ozone.

While Colorado’s Cover Letter for the
August 1, 2007 Submittal A identified
the specific regulations the State
requested that EPA approve into the
SIP, the regulation compilation

included several revisions that are not
approved as part of the SIP. Therefore,
since the State did not request action on
these non-SIP regulatory changes, and
they are not provisions that we approve
into a SIP, EPA is not proposing any
action on them. There are three
provisions that are not in the SIP that
we are not acting on. First, changes to
Appendix B of Regulation 3 where the
State removed Methyl Ethyl Ketone as a
reportable compound. Second, the State
added T-Butyl Acetate as a non-criteria
reportable pollutant in Regulation 3,
Appendix B. Third, changes made to
Part C, Concerning Operating Permits
(Part C. X.A.5). These revisions are not
part of the EPA-approved SIP and these
Appendices are not incorporated by
reference into 40 CFR 52.320. Thus,
because we are obligated to act on
Colorado’s SIP submission, we plan to
not act on these revisions as a revision
to the SIP.

Minor grammatical revisions made
throughout the revisions are proposed
for approval. These include revisions to
the following provisions in Regulation
3, Part A, Section 1.B.9.d. Finally, the
December 14, 2006 revision containing
the emission fee increases and wording
change in Part A, Section VL.D.1 are
proposed for approval.

IV. Consideration of Section 110(1) of
the CAA

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress toward attainment of the
NAAQS or any other applicable
requirement of the Act. The Colorado
SIP revisions being approved that are
the subject of this document do not
interfere with attainment of the NAAQS
or any other applicable requirement of
the Act. In regard to the August 1, 2007
submittals, EPA proposes to approve
several revisions to the State’s
Regulation Number 3. These portions do
not relax the stringency of the Colorado
SIP since they are housekeeping in
nature. Therefore, the portions of the
revisions proposed for approval satisfy
section 110(1) requirements because
they do not relax existing SIP
requirements.

V. Proposed Action

In this action we are proposing to
approve the change in the definition
within Part A, Section I.B.16. as it
pertains to nitrogen dioxide as a
precursor to ozone. We are also
proposing for approval the increase in
the amount of the fees charged for
pollutant emissions and minor wording
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additions as specified in Regulation 3,
Part A, Section VI.D.1.

Minor grammatical revisions made
throughout the revisions, as identified
above, are also being proposed for
approval.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,

November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by Reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 19, 2011.
Carol Rushin,
Acting Regional Administrator, Region 8.
[FR Doc. 2011-13272 Filed 5-26-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0416; FRL-9312-4]
Revisions to the California State

Implementation Plan, South Coast Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the South Coast Air Quality
Management District (SCAQMD) portion
of the California State Implementation
Plan (SIP). These revisions concern
oxides of nitrogen (NOx) and oxides of
sulfur (SOx) emissions from facilities
emitting 4 tons or more per year of NOx
or SOx in the year 1990 or any
subsequent year under the SCAQMD’s
Regional Clean Air Incentives Market
(RECLAIM) program. We are approving

a local rule that regulates these emission
sources under the Clean Air Act as
amended in 1990 (CAA or the Act). We
are taking comments on this proposal
and plan to follow with a final action.
DATES: Any comments must arrive by
June 27, 2011.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0416, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access”’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send
e-mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: Lﬂy
Wong, EPA Region IX, (415) 947—4114,
wong.lily@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.
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TABLE 1—SUBMITTED RULE

1. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule addressed by this
proposal with the date that it was
adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency

Rule No.

Rule title

Adopted Submitted

SCAQMD

2002

Sulfur (SOx).

Allocations for Oxides of Nitrogen (NOx) and Oxides of

11/05/10 04/05/11

On May 6, 2011, EPA determined that
the submittal for SCAQMD Rule 2002
met the completeness criteria in 40 CFR

Part 51 Appendix V, which must be met
before formal EPA review.

B. Are there other versions of this rule?

Table 2 lists the previous version of
this rule approved into the SIP.

TABLE 2—CURRENT SIP APPROVED VERSION OF RULE

Rule title Adopted

Submitted Approved FR citation

Allocations for Oxides of Nitrogen (NOx) and
Oxides of Sulfur (SOx).

01/07/2005

12/21/2005 08/29/2006, 71 FR 51120

C. What is the purpose of the submitted
rule revisions?

NOx helps produce ground-level
ozone, smog and particulate matter,
which harm human health and the
environment. Section 110(a) of the CAA
requires States to submit regulations
that control NOx emissions.

PM contributes to effects that are
harmful to human health and the
environment, including premature
mortality, aggravation of respiratory and
cardiovascular disease, decreased lung
function, visibility impairment, and
damage to vegetation and ecosystems.
PMa; s can be emitted directly into the
atmosphere as a solid or liquid particle
(primary or direct PM, s) or can be
formed in the atmosphere as a result of
various chemical reactions from
precursor emissions of NOx, sulfur
dioxide (SO>), volatile organic
compounds and ammonia (secondary
PM.5). PM, s in the South Coast Air
Basin is overwhelmingly formed as a
secondary pollutant. (South Coast 2007
Air Quality Management Plan, page ES—
9). Therefore, the South Coast 2007
AQMP relies on reducing precursors to
PM, 5 and some directly-emitted PM: s
rather than fugitive dust (PM;).

The RECLAIM program was initially
adopted by SCAQMD in October 1993.
The program established for many of the
largest NOx and SOx facilities in the
South Coast Air Basin a regional NOx
and a regional SOx emissions cap and
trade program, with the regional
emissions caps declining over time until

2003. The program was designed to
provide incentives for sources to reduce
emissions and advance pollution
control technologies by giving sources
added flexibility in meeting emission
reduction requirements. A NOx or SOx
RECLAIM Trading Credit (RTC) is a
limited authorization to emit one pound
of NOx or SOx during a specified one
year period. A RECLAIM source’s
emissions may not exceed its RTC
holding in any compliance year. A
RECLAIM source may comply with this
requirement by installing control
equipment, modifying their activities, or
purchasing RTCs from other facilities.

The primary purpose of the
amendments to Rule 2002 was to
achieve SOx emission reductions by
lowering the SOx emissions cap in the
SOx RECLAIM program. This is
accomplished by the calculation
procedures in the rule for lowering a
source’s SOx RTC holdings. EPA’s
technical support document (TSD) has
more information about this rule.

Rule 2002 submitted to EPA also
includes certain amendments to the rule
that occurred in 2005 that were not
previously approved by EPA. These
amendments lower a source’s NOx RTC
holdings and result in NOx emission
reductions. EPA’s TSD has more
information about these provisions.

II. EPA’s Evaluation and Action
A. How is EPA evaluating the rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the

Act), must require Reasonably Available
Control Technology (RACT) for each
category of sources covered by a Control
Techniques Guidelines (CTG) document
as well as each major source in
nonattainment areas (see sections
182(a)(2) and 182(f)), and must not relax
existing requirements (see sections
110(1) and 193). The SCAQMD regulates
an ozone nonattainment area (see 40
CFR part 81), so Rule 2002 must fulfill
RACT.

Guidance and policy documents that
we use to evaluate enforceability and
RACT requirements consistently
include the following:

1. “State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I, Proposed Rule,” (the NOx
Supplement), 57 FR 55620, November
25, 1992.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

3. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

B. Does the rule meet the evaluation
criteria?

We believe this rule is consistent with
the relevant policy and guidance
regarding enforceability, RACT, and SIP
relaxations. The TSD has more
information on our evaluation.
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C. Public Comment and Final Action

Because EPA believes the submitted
rule fulfills all relevant requirements,
we are proposing to fully approve it as
described in section 110(k)(3) of the Act.
We will accept comments from the
public on this proposal for the next 30
days. Unless we receive convincing new
information during the comment period,
we intend to publish a final approval
action that will incorporate this rule
into the federally enforceable SIP.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address

disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: May 19, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2011-13239 Filed 5-26—11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 23

[Docket No. OST-2011-0101]

RIN 2105-AE10

Disadvantaged Business Enterprise:

Program Improvements for Airport
Concessions

AGENCY: Office of the Secretary (OST),
DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This notice of proposed
rulemaking (NPRM) proposes
conforming amendments to the
Department of Transportation’s Airport
Concessions Disadvantaged Business
Enterprise (ACDBE) regulation,
consistent with recently issued
amendments in the Department’s
regulation for the disadvantaged
business enterprise (DBE) program in
highway, transit, and airport financial
assistance programs.

DATES: Comments on this proposed rule
must be received by July 26, 2011.
ADDRESSES: You may submit comments
(identified by the agency name and DOT
Docket ID Number OST-2011-0101) by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE., between
9 am. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:202-493-2251.

Instructions: You must include the
agency name (Office of the Secretary,
DOT) and Docket number (OST-2011—
0101) for this notice at the beginning of
your comments. You should submit two
copies of your comments if you submit
them by mail or courier. Note that all
comments received will be posted
without change to http://
www.regulations.gov including any
personal information provided and will
be available to Internet users. You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
DocketsInfo.dot.gov.

Docket: For Internet access to the
docket to read background documents
and comments received, go to http://
www.regulations.gov. Background
documents and comments received may
also be viewed at the U.S. Department
of Transportation, 1200 New Jersey Ave,
S.E., Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
Room W94-302, 202—-366—-9310,
bob.ashby@dot.gov or Wilbur Barham,
Director National Airport Civil Rights
Policy and Compliance, U.S.
Department of Transportation, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, Room 1030,
202-385-6210, wilbur.barham@faa.gov.
SUPPLEMENTARY INFORMATION: On
January 28, 2011, the Department
published a final rule establishing
several program improvements to the
Department’s DBE program rule (49 CFR
part 26) for financial assistance
programs (76 FR 5083). This NPRM
proposes conforming amendments to
the Department’s companion rule for the
ACDBE program (49 CFR part 23) for
several of the Part 26 amendments. The
rationales for the proposed conforming
changes to Part 23 are very similar to
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those for the parallel Part 26 changes,
and we refer readers to the preamble of
the Part 26 final rule for information on
the basis and purpose of the proposed
changes.

We note that it is not necessary to
propose conforming changes to Part 23
parallel to all of the Part 26 changes. For
example, it is not necessary to include
a Part 23 provision parallel to the
change to § 26.11, concerning the
frequency of reports, since existing
§ 23.27(b) already states the appropriate
reporting frequency for Part 23 reports.

In addition, many of the Part 26
amendments apply automatically to Part
23, because of sections in Part 23 that
incorporate provisions of Part 26. For
example, existing § 23.23 incorporates
the provisions of § 26.31, regarding
directories, so the changes to §26.31
apply in the Part 23 context without
further amendment to Part 23. Existing
§ 23.31(a) states that, except where
otherwise provided in Part 23, the
certification provisions of §§ 26.61—
26.91 apply to Part 23. Consequently,
the amendments to §§ 26.71, 26.73,
26.81, 26.83, 26.84, and 26.85
automatically apply under Part 23 as
well as Part 26. Finally, the existing
§23.25(e)(1)(iv) states that the
administrative procedures applicable to
contract goals in §§ 26.51-26.53 apply
with respect to concession specific
goals, so the amendment to § 26.51 and
the amendment to § 26.53 automatically
apply under Part 23 as well as Part 26.

In the list that follows, we highlight
the recent amendments to Part 26 that
apply automatically under Part 23.
When these Part 26 sections apply
under Part 23, the terms ““contractor” or
“subcontractor”” are understood to mean
“concessionaire” or
“subconcessionaire.”

e Section 26.31: This amendment,
requiring that the DBE directory include
the list of each type of work for which
a firm is eligible to be certified, applies
to the ACDBE program as well.

e Section 26.51: Applied in the
ACDBE context, this amendment directs
recipients who originally set all race-
neutral goals to start setting race-
conscious concession-specific goals if it
appeared that the race-neutral approach
was not working.

e Section 26.53: As applied to
ACDBESs, this amended section sets
forth the circumstances in which a
prime concessionaire has good cause to
terminate an ACDBE firm.

e Section 26.71: Under this amended
section, the types of work an ACDBE
firm can perform must be described in
terms of the most specific available
NAICS code for that type of work.

e Section 26.73: This amended
section provides that certification of a
firm may not be denied solely on the
basis that it is a newly formed firm, has
not completed projects or contracts at
the time of its application, has not yet
realized profits from its activities, or has
not demonstrated a potential for
success.

o Section 26.81: The requirements for
Unified Certification Programs (UCPs)
were amended to require the UCP to
revise the print version of the Directory
at least once a year.

e Section 26.83: The amended
procedures for making certification
decisions apply in the ACDBE context.
The amendments include a new
subsection that addresses the procedure
for a certification decision involving an
application that was withdrawn and
then resubmitted.

e Section 26.84: This section was
removed in the recently issued Part 26
final rule.

e Section 26.85: This section has been
removed and replaced with a section
describing the process of interstate
certification for a DBE firm. This
includes the information the applicant
must provide to the other state (‘“‘State
B”’), what actions State B must take
when it receives an application, and
appropriate reasons for making a
determination that there is good cause
to believe that the home state’s, State A,
certification of the firm is erroneous or
should not apply in State B.

Even though the Part 26 amendments
listed above apply automatically to Part
23, it is important that these new Part
26 changes make sense in the ACDBE
context. Therefore, the Department
seeks comments on whether there are
terms or concepts in these recently
issued Part 26 amendments that need to
be modified to conform to the Part 23
context.

Amended § 26.39, concerning
fostering small business participation, is
focused on Federally-assisted
contracting and associated issues such
as “unbundling.” For this reason, the
Department is not proposing at this time
to include parallel provisions in Part 23,
though we seek comments on whether
additional small-business-related
provisions are needed in the
concessions context. The changes to
§ 26.45, concerning project goals,
likewise apply only to DOT-assisted
contracting, not concessions.

In §23.35, the Department would
substitute $1.32 million for the current
$750,000 as the personal net worth
(PNW) standard. This parallels the
revision of § 26.67, and is being
proposed for the same reasons. The Part
23 PNW provision has been separate

from the Part 26 PNW provision, so a
specific Part 23 amendment is needed to
maintain consistency between the two
regulations.

The Part 26 PNW definition differs
from the Part 23 PNW definition in that
Part 23 includes an exemption for
“other assets that the individual can
document are necessary to obtain
financing or a franchise agreement for
the initiation or expansion of his or her
ACDBE firm (or have in fact been
encumbered to support existing
financing for the individual’s ACDBE
business), to a maximum of $3 million.”
Some background regarding the $3
million (maximum) exemption for
“other assets * * *”’ can be found in the
preamble to 49 CFR Part 23, issued
March 22, 2005.

In determining whether to include the
$3 million exclusion, the Department
noted that one PNW standard for Part 23
and Part 26 would “* * * avoid
concerns about overinclusiveness in the
program by ensuring that persons who
would fairly be perceived as too wealthy
for a program aimed at assisting
‘disadvantaged’ individuals do not
participate”. The Department countered
“[a]t the same time, the Department is
sensitive to the concern of commenters
that a PNW standard at this level
[$750,000] could inhibit opportunities
for business owners to enter the
concessions field and expand existing
businesses,” and it also said that “[i]n
the different business context of
concessions, the Department will add a
third exclusion.”

The Department recognized in the
preamble that “[w]ithout unduly
expanding the well-accepted $750,000
standard, this approach will take into
account individual circumstances and
avoid the ‘glass ceiling’ effect of an
across-the-board PNW standard about
which commenters were concerned”’
and “prevent the eligibility standards
from becoming too open-ended,
resulting in the participation of
individuals so wealthy that it would be
difficult to justify their inclusion in a
program aimed at disadvantaged
individuals, we are adding a $3 million
cap on this third exclusion * * *”

The Department is aware that the $3
million exemption from PNW for assets
used as collateral for a loan has been
difficult to implement. For example,
issues arise in applying the exemption
when part of the loan has been paid
down. Also, there has been inconsistent
interpretation as to the necessary
documentation to support this
exemption. The Department seeks
comment on whether this exemption
should be retained in the definition of
PNW, deleted altogether, modified, or
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replaced with a different but more
workable provision aimed to achieve the
same objective. We would also like
comments on how to improve the
definition of this exemption so if
retained, the exemption can be
implemented more effectively.

In § 23.29, we propose to adopt the
key change we made to § 26.37
concerning enhanced monitoring of the
actual performance of work by DBEs or
ACDBESs. Airports would be responsible
for reviewing documents and actual on-
site performance to ensure that ACDBEs
were actually performing the work
committed to them during the
concession award process.

This NPRM would revise §23.57 to
make its accountability provisions
parallel to those of the recently
amended § 26.47(c). Again, the rationale
for doing so is the same as for Part 26.
The Department seeks comment on
whether any further modifications of the
language of this provision would be
useful for purposes of the ACDBE
program.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This is a non-significant regulation for
purposes of Executive Order 12866 and
the Department of Transportation’s
Regulatory Policies and Procedures. The
proposals involve administrative
modifications to several provisions of a
long-existing and well-established
program, designed to improve the
program’s implementation. The
proposals, if made final, would not alter
the direction of the program, make
major policy changes, or impose
significant new costs or burdens.

Regulatory Flexibility Act

A number of provisions of the NPRM
would reduce small business burdens or
increase opportunities for small
business. The personal net worth
change would allow some small
businesses to remain in the ACDBE
program for a longer period of time.
Small recipients would not be required
to prepare or transmit reports
concerning the reasons for overall goal
shortfalls and corrective action steps to
be taken. Only the 30-50 airports
receiving the greatest amount of FAA
financial assistance or enplaning the
greatest number of passengers would
have to file these reports. The NPRM
would not make major policy changes
that would cause recipients to expend
significant resources on program
modifications. For these reasons, the
Department certifies that the NPRM, if
made final, would not have a significant

economic impact on a substantial
number of small entities.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under the Order and
have determined that it does not have
implications for federalism, since it
merely makes administrative
modifications to an existing program. It
does not change the relationship
between the Department and State or
local governments, pre-empt State law,
or impose substantial direct compliance
costs on those governments.

Paperwork Reduction Act

As required by the Paperwork
Reduction Act of 1995, DOT has
submitted the Information Collection
Requests (ICRs) below to the Office of
Management and Budget (OMB). Before
OMB decides whether to approve these
proposed collections of information and
issue a control number, the public must
be provided 30 days to comment.
Organizations and individuals desiring
to submit comments on the collections
of information in this rule should direct
them to the Office of Management and
Budget, Attention: Desk Officer for the
Office of the Secretary of
Transportation, Office of Information
and Regulatory Affairs, Washington, DC
20503. OMB is required to make a
decision concerning the collection of
information requirements contained in
this rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
is best assured of having its full effect
if OMB receives it within 30 days of
publication.

We will respond to any OMB or
public comments on the information
collection requirements contained in
this rule. The Department will not
impose a penalty on persons for
violating information collection
requirements which do not display a
current OMB control number, if
required. The Department intends to
obtain current OMB control numbers for
the new information collection
requirements resulting from this
rulemaking action. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

It is estimated that the total
incremental annual burden for the
information collection requirements in
this rule is 13,855 hours.

The following are the information
collection requirements in this rule:

Certification of Monitoring (49 CFR
23.29)

Each recipient would certify that it
had conducted post-award monitoring
of contracts that would be counted for
ACDBE credit to ensure that ACDBEs
had done the work for which credit was
claimed. The certification is for the
purpose of ensuring accountability for
monitoring which the regulation already
requires.

Respondents: 184 (i.e., airports with
covered concessions).

Frequency: 1,071 non-car rental
concessions; 449 car rental concessions,
for a total of 1520, or an average of 8.2
concessions per airport.

Estimated Burden per Response: /2
hour.

Estimated Total Annual Burden:
6,230 hours.

Accountability Mechanism (49 CFR
23.57)

If a recipient failed to meet its overall
goal in a given year, it would have to
determine the reasons for its failure and
establish corrective steps. Of the 184
airports covered by this rule, 35 large
recipients would transmit this analysis
to DOT; smaller recipients would
perform the analysis but would not be
required to submit it to DOT. We
estimate that about half of recipients
(92) would be subject to this
requirement in a given year.

Respondents: 92.

Estimated Average Burden per
Response: 80 hours + 5 additional hours
for recipients sending report to DOT.

Estimated Total Annual Burden
Hours: 7535 (i.e., 7,360 [92 x 80] + 175
[35 x 5]).

List of Subjects in 49 CFR Part 23

Administrative practice and
procedure, Airports, Civil rights,
Government contracts, Grant
programs—transportation, Minority
businesses, Reporting and record
keeping requirements.

Issued this 4th day of May 2011, at
Washington DC.

Ray LaHood,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department of
Transportation proposes to amend 49
CFR part 23 as follows:
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PART 23—PARTICIPATION OF
DISADVANTAGED BUSINESS
ENTERPRISE IN AIRPORT
CONCESSIONS

1. The authority citation for Part 23
continues to read as follows:

Authority: 49 U.S.C. 47107; 42 U.S.C.
2000d; 49 U.S.C. 322; Executive Order 12138.

2. Revise §23.29 to read as follows:

§23.29 What monitoring and compliance
procedures must recipients follow?

As a recipient, you must implement
appropriate mechanisms to ensure
compliance with the requirements of
this part by all participants in the
program. You must include in your
concession program the specific
provisions to be inserted into
concession agreements and management
contracts, the enforcement mechanisms,
and other means you use to ensure
compliance. These provisions must
include a monitoring and enforcement
mechanism to verify that the work
committed to ACDBEs is actually
performed by the ACDBEs. This
mechanism must include a written
certification that you have reviewed
records of all contracts, leases, joint
venture agreements, or other
concession-related agreements and
monitored the work on-site in your State
for this purpose. The monitoring to
which this paragraph refers may be
conducted in conjunction with
monitoring of contract performance for
other purposes (e.g., closeout reviews
for a contract).

3.In §23.35, remove the number
“$750,000” and add in its place “$1.32
million.”

4. Revise § 23.45(i) to read as follows:
§23.45 What are the requirements for

submitting overall goal information to FAA?
* * * * *

(i) If a new concession opportunity,
the estimated average annual gross
revenues of which are anticipated to be
$200,000 or greater, arises at a time that
falls between normal submission dates
for overall goals, you must submit an
appropriate adjustment to your overall
goal to the FAA for approval at least six
months before executing the concession
agreement for the new concession
opportunity.

5. Revise §23.57(b) and (c) to read as
follows:

§23.57 What happens if a recipient falls
short of meeting its overall goals?
* * * * *

(b) If the awards and commitments
shown on your Uniform Report of
ACDBE Participation (found in
Appendix A to this Part) at the end of
any fiscal year are less than the overall
goal applicable to that fiscal year, you
must do the following in order to be
regarded by the Department as
implementing your ACDBE program in
good faith:

(1) Analyze in detail the reasons for
the difference between the overall goal
and your awards and commitments in
that fiscal year;

(2) Establish specific steps and
milestones to correct the problems you
have identified in your analysis and to
enable you to meet fully your goal for
the new fiscal year;

(3)(i) If you are an Operational
Evolution Partnership Plan airport or
other airport designated by the FAA,
you must submit, within 90 days of the
end of the fiscal year, the analysis and
corrective actions developed under
paragraphs (b)(1) and (2) of this section
to the FAA for approval. If the FAA
approves the report, you will be
regarded as complying with the
requirements of t