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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

COURT SERVICES AND OFFENDER
SUPERVISION AGENCY FOR THE
DISTRICT OF COLUMBIA

5 CFR Chapter LXX
[CSOSA-0009-P]
RIN 3209-AA15 and 3225-AA07

Supplemental Standards of Ethical
Conduct for Employees of the Court
Services and Offender Supervision
Agency for the District of Columbia

AGENCY: Court Services and Offender
Supervision Agency for the District of
Columbia.

ACTION: Final rule.

SUMMARY: The Court Services and
Offender Supervision Agency for the
District of Columbia (CSOSA or
Agency), with the concurrence of the
Office of Government Ethics (OGE), is
adopting as final, without change, the
interim CSOSA rule that supplements
the executive-branch-wide Standards of
Ethical Conduct (Standards) issued by
OGE, and requires employees of CSOSA
and employees of the District of
Columbia Pretrial Services Agency
(PSA), an independent entity within
CSOSA, to obtain approval before
engaging in outside employment.
DATES: This final rule is effective June
21, 2011.

FOR FURTHER INFORMATION CONTACT:
Theresa A. Rowell, Assistant General
Counsel, Office of General Counsel,
telephone: (202) 220-5364; e-mail:
theresa.rowell@csosa.gov.

SUPPLEMENTARY INFORMATION: CSOSA
published, with OGE concurrence, an
interim rule in 76 FR 22293, on April
21, 2011, requiring employees of
CSOSA and PSA to obtain prior written
approval before engaging in outside
employment. No comments were
received. CSOSA has determined, with
OGE concurrence, to adopt the interim
rule as final without any change. The

interim rule being adopted as final
provides that employees of CSOSA and
PSA must obtain prior written approval

before engaging in outside employment.

The rule defines outside employment
and sets out the procedure for seeking
approval.

For a detailed section analysis of this
final rule, see the preamble of the
interim rule as published in 76 FR
22293.

Regulatory Flexibility Act

CSOSA, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this rule and by
approving it certifies that this rule will
not have a significant economic impact
upon a substantial number of small
entities. This rule pertains to agency
management, and its economic impact
is limited to the agency’s appropriated
funds.

Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. chapter 35, does not apply
because this rulemaking does not
contain information collection
requirements subject to the approval of
the Office of Management and Budget.

Congressional Review Act

CSOSA has determined that this rule
is not a rule as defined in 5 U.S.C. 804,
and thus, does not require review by
Congress.

List of Subjects in 5 CFR Part 8001

Conlflict of interests, Government
employees.

Authority and Issuance: 5 U.S.C. 7301; 5
U.S.C. App. (Ethics in Government Act of
1978); E.O. 12674, 54 FR 15159, 3 CFR, 1989
Comp., p. 215, as modified by E.O 12731, 55
FR 42547, 3 CFR, 1990 Comp., p. 306; 5 CFR
2635.105, 2635.801, 2635.802, 2635.803.

Accordingly, the Court Services and
Offender Supervision Agency for the
District of Columbia, with the
concurrence of the Office of
Government Ethics, is adopting the
interim rule adding 5 CFR chapter LXX,
consisting of part 8001, which was
published in 76 FR 22293 on April 21,
2011, as a final rule without change.

Dated: May 24, 2011.
Adrienne Poteat,
Deputy Director, Court Services and Offender
Supervision Agency.
Approved: May 24, 2011.
Robert I. Cusick,
Director, Office of Government Ethics.
[FR Doc. 2011-15362 Filed 6-20-11; 8:45 am]
BILLING CODE 3129-01-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 932

[Doc. No. AMS-FV-10-0115; FV11-932-1
FIR]

Olives Grown in California; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
rule that decreases the assessment rate
established for the California Olive
Committee (Committee) for 2011 and
subsequent fiscal years from $44.72 to
$16.61 per ton of olives handled. The
Committee locally administers the
marketing order which regulates the
handling of olives grown in California.
Assessments upon olive handlers are
used by the Committee to fund
reasonable and necessary expenses of
the program. The fiscal year began
January 1 and ends December 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective June 22, 2011.

FOR FURTHER INFORMATION CONTACT: Jerry
L. Simmons, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:
Jerry.Simmons@ams.usda.gov or

Kurt. Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this and
other marketing order and/or agreement
regulations by viewing a guide at the
following Web site: http://


mailto:Jerry.Simmons@ams.usda.gov
mailto:theresa.rowell@csosa.gov
mailto:Kurt.Kimmel@ams.usda.gov
http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide
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www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide;
or by contacting Laurel May, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720—-8938, or E-mail:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

The handling of olives grown in
California is regulated by 7 CFR part
932. California olive handlers are
subject to assessments. Prior to this
change handlers were assessed $44.72
per ton of olives handled.

The Committee met on December 15,
2010, and unanimously recommended
an assessment rate of $16.61 per ton of
olives. The assessment rate of $16.61 is
$28.11 per ton lower than the rate
currently in effect. The Committee
recommended the lower assessment rate
because of a substantial increase in

assessable olives for the 2011 fiscal year.

The assessment rate established in
this rule will be applicable to all
assessable olives beginning on January
1, 2011, and continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information. Although this
assessment rate is effective for an
indefinite period, the Committee will
continue to meet prior to or during each
fiscal year to recommend a budget of
expenses and consider
recommendations for modification of
the assessment rate.

In an interim rule published in the
Federal Register on March 4, 2011, and
effective on March 5, 2011 (76 FR
11937, Doc. No. AMS-FV-10-0115,
FV11-932-1 IR), §§ 932.230 was
amended by decreasing the assessment
rate from $44.72 to $16.61 per ton of
olives handled.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural

Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,000
producers of California olives in the
production area and 2 handlers subject
to regulation under the marketing order.
Small agricultural producers are defined
by the Small Business Administration
(SBA) (13 CFR 121.201) as those having
annual receipts of less than $750,000,
and small agricultural service firms are
defined as those whose annual receipts
are less than $7,000,000.

Based upon information from the
industry and the California Agricultural
Statistics Service (CASS), the average
grower price for 2010 was
approximately $811 per ton and total
grower production was around 165,000
tons. Based on production, producer
prices, and the total number of
California olive producers, the average
annual producer revenue is less than
$750,000. Thus, the majority of olive
producers may be classified as small
entities. Both of the handlers may be
classified as large entities.

This rule decreases the assessment
rate established for the Committee and
collected from handlers for the 2011 and
subsequent fiscal years from $44.72 to
$16.61 per ton of olives. The Committee
unanimously recommended 2011
expenditures of $2,203,909 and an
assessment rate of $16.61 per ton. The
recommended assessment rate of $16.61
is $28.11 lower than the 2010 rate.
Income generated from the $16.61 per
ton assessment rate should be adequate
to meet this year’s expenses when
combined with funds from the
authorized reserve and interest income.

The major expenditures
recommended by the Committee for the
2011 fiscal year include $1,093,009 for
Research Programs, $700,000 for
Marketing Programs, $335,900 for
General Administration, and $75,000 for
Inspection Equipment Development.
Budgeted expenses for these items in
2010 were $300,000, $255,000,
$324,923, and $50,000, respectively.

The Committee recommended the
lower assessment rate because of a
substantial increase in assessable olives

for the 2011 fiscal year. The fiscal year
2011 olives as reported by CASS total
164,984 tons, as compared to 23,033
tons reported for the 2010 fiscal year.

The Committee reviewed and
unanimously recommended 2011
expenditures of $2,203,909, which
included increases in administrative
expenses, marketing programs,
equipment development and research
programs. Prior to arriving at this
budget, the Committee considered
information from various sources, such
as the Executive Subcommittee,
Marketing Subcommittee, Inspection
Subcommittee, and the Research
Subcommittee. Alternative expenditure
levels were discussed by these groups,
based upon the relative value of various
projects to the olive industry. The
assessment rate of $16.61 per ton of
assessable olives was derived by
considering anticipated expenses, the
volume of assessable olives, and
additional pertinent factors.

A review of historical information and
preliminary information indicates that
grower price could range between
approximately $811 per ton and $1,105
per ton. Therefore, the estimated
assessment revenue for the 2011 fiscal
year as a percentage of total grower
revenue could range between 1.5 and
2 percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California olive
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

Comments on the interim rule were
required to be received on or before May
3, 2011. No comments were received.
Therefore, for the reasons given in the
interim rule, we are adopting the
interim rule as a final rule, without
change.


http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide
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To view the interim rule, go to:
http://www.regulations.gov/
#!documentDetail;D=AMS-FV-10-0115-
0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), and the E-Gov Act (44
U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (76 FR 11937, March 4, 2011)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 932

Olives, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 932—[AMENDED]

m Accordingly, the interim rule that
amended 7 CFR part 932 and that was
published at 76 FR 11937 on March 4,
2011, is adopted as a final rule, without
change.

Dated: June 15, 2011.
Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-15446 Filed 6-20-11; 8:45 am|
BILLING CODE 3410-02-P

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Regulation Y; Docket No. R-1356]

Capital Adequacy Guidelines; Small
Bank Holding Company Policy
Statement: Treatment of Subordinated
Securities Issued to the United States
Treasury Under the Emergency
Economic Stabilization Act of 2008 and
the Small Business Jobs Act of 2010

AGENCY: Board of Governors of the
Federal Reserve System (Board).
ACTION: Final rule.

SUMMARY: The Board is adopting a final
rule that allows bank holding
companies that have made a valid
election to be taxed under Subchapter S
of Chapter 1 of the U.S. Internal
Revenue Code (S-Corp BHCs) and bank
holding companies organized in mutual
form (Mutual BHCs) to include the full
amount of any subordinated debt
securities issued to the U.S. Department
of the Treasury (Treasury) under the
capital purchase program (CPP), in tier
1 capital for purposes of the Board’s
risk-based and leverage capital

guidelines for bank holding companies,
provided that the Subordinated
Securities will count toward the limit
on the amount of other restricted core
capital elements includable in tier 1
capital; and allows bank holding
companies that are subject to the
Board’s Small Bank Holding Company
Policy Statement (small bank holding
companies) and that are S-Corp BHCs or
Mutual BHCs to exclude the CPP
Subordinated Securities from treatment
as debt for purposes of the debt-to-
equity standard under the Small Bank
Holding Company Policy Statement
(Policy Statement). The Board is also
adopting, and requesting comment on,
an interim final rule that allows small
bank holding companies that are S-
Corps or Mutual BHCs to exclude from
treatment as debt for purposes of the
debt-to-equity standard under the Policy
Statement subordinated debt securities
issued to the Treasury through the
Small Business Lending Fund
established under the Small Business
Jobs Act of 2010.

DATES: The final rule will become
effective on June 21, 2011. Comments
on allowing S-Corp BHCs and Mutual
BHCs that issue SBLF Subordinated
Securities to the Treasury to exclude the
securities from the definition of debt
under the Policy Statement are due by
July 30, 2011.

FOR FURTHER INFORMATION CONTACT:
Anna Lee Hewko, (202) 530-6260,
Assistant Director, Capital and
Regulatory Policy, or Brendan G. Burke,
(202) Senior Supervisory Financial
Analyst, Division of Banking
Supervision and Regulation; April C.
Snyder, Counsel, (202) 452—-3099, or
Benjamin W. McDonough, Counsel,
(202) 452—-2036, Legal Division; Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Ave., NW., Washington, DC 20551. For
the hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263—-4869.

SUPPLEMENTARY INFORMATION:

Background

On June 1, 2009, the Board issued an
interim final rule (CPP interim rule) (74
FR 26077) to allow bank holding
companies that have made a valid
election to be taxed under Subchapter S
of Chapter 1 of the U.S. Internal
Revenue Code (S-Corp BHCs) and bank
holding companies organized in mutual
form (Mutual BHCs) to include the full
amount of any subordinated debt
securities issued to the Treasury under
the capital purchase program (CPP
Subordinated Securities) established by
Treasury under the Economic

Stabilization Act of 2008 (EESA)? in tier
1 capital for purposes of the Board’s
risk-based and leverage capital
guidelines for bank holding companies
(Capital Guidelines),2 provided that the
Subordinated Securities would count
toward the limit on the amount of other
restricted core capital elements
includable in tier 1 capital. The CPP
interim rule also permitted bank
holding companies that are subject to
the Board’s Small Bank Holding
Company Policy Statement (Policy
Statement) 3 and that are S-Corps or
Mutual BHCs, to exclude the CPP
Subordinated Securities from treatment
as debt for purposes of the debt-to-
equity standard under the Policy
Statement.

The Board is now adopting the CPP
interim final rule as a final rule in
substantially the same form, as
discussed below. In addition, for the
reasons explained below, the Board is
adopting as an interim final rule a
provision that would allow bank
holding companies that are subject to
the Board’s Policy Statement and that
are S-Corp BHCs or Mutual BHCs to
exclude subordinated debt securities
issued to the Treasury through the
Small Business Lending Fund
established under the Small Business
Jobs Act of 2010 (SBLF Subordinated
Securities) from debt for purposes of the
debt-to-equity standard under the Policy
Statement.

Capital Guidelines

Under the Troubled Asset Relief
Program (TARP) established in the
Emergency Economic Stabilization Act
of 2008 (EESA), Division A of Pub. L.
No. 110-343, 122 Stat. 3765 (2008),
Treasury provided capital to eligible
banks, bank holding companies and
savings associations (collectively,
banking organizations), as well as
certain other financial institutions
(CPP).# S-Corp BHCs generally could
not participate in the CPP through the
issuance of Senior Perpetual Preferred
Stock because, under the Internal
Revenue Code, S-Corp BHCs may not
issue more than one class of equity
security. Bank holding companies
organized in mutual form also cannot
issue Senior Perpetual Preferred Stock

1Public Law 110-343, 122 Stat. 3765 (2008).

212 CFR part 225, Appendices A and D.

312 CFR part 225, Appendix C.

4 Through the CPP, Treasury invested in newly
issued senior perpetual preferred stock of banking
organizations (Senior Perpetual Preferred Stock)
that are not S-Corps or organized in mutual form.
On June 1, 2009, the Board published a final rule
on the capital treatment of the Senior Perpetual
Preferred Stock. See 74 FR 26081 (June 1, 2009).


http://www.regulations.gov/#!documentDetail;D=AMS-FV-10-0115-0001
http://www.regulations.gov/#!documentDetail;D=AMS-FV-10-0115-0001
http://www.regulations.gov/#!documentDetail;D=AMS-FV-10-0115-0001
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because of their mutual ownership
structure.

Under the CPP, Treasury purchased
the CPP Subordinated Securities, which
rank senior to common stock but are
subordinated to the claims of depositors
and other creditors unless such other
claims are explicitly made pari passu or
subordinated to the Subordinated
Securities.® These terms were designed
to facilitate S-Corp and Mutual BHC
participation in the CPP in a manner
that is as economically comparable as
possible, consistent with the legal
structure of S-Corp and Mutual BHCs,
the Board’s capital adequacy guidelines,
and the Internal Revenue Code, to
institutions that issued Senior Perpetual
Preferred Stock to the Treasury under
the CPP.6

As with other securities issued to
Treasury under the CPP, and as
described in further detail in the interim
final rule, the CPP Subordinated
Securities included certain features
designed to make them attractive to a
wide array of generally sound S-Corp
and mutual banking organizations and
to encourage such companies to replace
such securities with private capital once
the financial markets return to more
normal conditions. In particular, the
CPP Subordinated Securities bear an
interest rate that increases substantially
five years after issuance.

Under the Board’s current Capital
Guidelines, the CPP Subordinated
Securities generally would be ineligible
for tier 1 capital treatment because they
are subordinated debt, but would be
eligible for inclusion in tier 2 capital.”
However, the Subordinated Securities
were purposefully structured to have
features that are very close to those of
the subordinated notes underlying trust
preferred securities that qualify for tier
1 capital as a restricted core capital
element for bank holding companies
(qualifying trust preferred securities).8

5 This final rule accords the same capital
treatment to Subordinated Securities issued by
Mutual BHCs as those issued by S-Corp BHCs, and
accordingly, any reference to a S-Corp BHC in the
notice shall also be deemed to include a Mutual
BHC unless the context otherwise requires.

6 The interest payments on the CPP Subordinated
Securities are tax deductible for shareholders of the
issuing S-Corp and therefore this interest rate is
economically comparable (assuming a 35 percent
marginal tax rate) to the dividend payments on the
Senior Preferred Stock, which are not tax
deductible.

7 See 12 CFR part 225, Appendix A, sections
IILA.2. and ILA.2.d.

8 For example, like such junior subordinated
notes, the CPP Subordinated Securities were deeply
subordinated and junior to the claims of depositors
and other creditors of the issuing bank holding
company. Furthermore, interest payable on the CPP
Subordinated Securities could be deferred by the
issuing S-Corp BHC for up to 20 quarters without
creating an event of default and the CPP

Moreover, the CPP Subordinated
Securities could not be redeemed
without the approval of the Federal
Reserve, to ensure redemptions are
consistent with safety and soundness.?
Additionally, the CPP Subordinated
Securities were issued to Treasury as
part of a nationwide program to increase
capital available to eligible banking
organizations that are in generally
sound financial condition in order to
promote stability in the financial
markets and the banking industry as a
whole.

For these reasons and in order to
support the participation of S-Corp
BHC:s in the Capital Purchase Program,
promote the stability of banking
organizations and the financial system,
and help banking organizations meet the
credit needs of creditworthy customers,
the Board adopted the CPP interim rule
to permit S-Corp BHCs that issued CPP
Subordinated Securities to the Treasury
to include the full amount of such
securities in tier 1 capital for purposes
of the Board’s Capital Guidelines,
subject to certain limitations.10

The Board received two comments on
the CPP interim rule. Both comments
generally were in favor of the Board’s
action. One commenter suggested that
the Board extend the capital treatment
provided by the CPP interim rule to
instruments with similar terms issued to
private entities. Another commenter
expressed support for the CPP interim
rule generally and asked that the Board
clarify in the final rule that the capital
treatment of the CPP interim rule would
apply to all CPP Subordinated
Securities issued, whether before or
after the publication of the CPP interim
rule.

As discussed in the CPP interim rule,
the Board, as a matter of prudential
policy and practice, generally has not
allowed subordinated debt to be
included in tier 1 capital, given the

Subordinated Securities were issued with a
maturity of 30 years, which is the same minimum
term required for such junior subordinated notes.
See 12 CFR part 225, Appendix A, section
ILA.1.c.iv.

9 See 12 CFR part 225, Appendix A, section
IL.A.1.c.ii.(2).

10 As explained in the interim final rule, an S-
Corp BHC issuing CPP Subordinated Securities
must take into account the amount of CPP
Subordinated Securities in determining the amount
of other restricted core capital elements the
company could include in its tier 1 capital. Thus,
for example, if the amount of Subordinated
Securities issued by an S-Corp BHC equaled or
exceeded 25 percent of the company’s tier 1 capital
elements, the company could not include any other
currently outstanding or future restricted core
capital elements in tier 1 capital, and any such
restricted core capital elements in the company’s
tier 1 capital elements could only be included in
tier 2 capital. See 74 FR 26077, 26079 (June 1,
2009).

contractual obligations they place on the
issuing banking organization and
consequent limited ability to absorb
losses. The Board remains concerned
that instruments with debt or debt-like
features have limited ability to absorb
losses. However, as discussed above and
in the CPP interim rule, issuance of the
CPP Subordinated Securities to
Treasury in connection with TARP was
consistent with a strong public policy
objective, which was to increase the
capital available to banking
organizations generally in a stressed
economic environment and thereby
promote stability in the financial
markets and the banking industry as a
whole, as well as facilitate the ability of
banking organizations to meet the needs
of creditworthy households, businesses,
and other customers. In addition, as
discussed above and in the CPP interim
rule, the terms and public policy
considerations related to the CPP
Subordinated Securities mitigated
supervisory concerns. These facts and
circumstanced, viewed in light of the
unique, temporary, and extraordinary
nature of the CPP, countervailed in
many respects the Board’s concerns
with regard to the subordinated debt
nature of the securities. For these
reasons and others related to subsequent
legislation, as described below, the
Board has not extended the capital
treatment provided under the CPP
interim rule to subordinated debt other
than the CPP Subordinated Securities.
Since the issuance of the CPP interim
rule, Congress passed the Dodd-Frank
Wall Street Reform and Consumer
Protection Act of 2010 (DFA).11 Under
section 171 of the DFA, the Board must
establish minimum risk-based and
capital leverage requirements for bank
holding companies that are no less than
the generally applicable minimum risk-
based and leverage capital requirements
for insured depository institutions.
Under current generally applicable
capital requirements for insured
depository institutions, subordinated
debt cannot be included in the tier 1
capital of insured depository
institutions and therefore as a general
matter, could not be included in the tier
1 capital of bank holding companies.
However, the DFA exempted from the
requirements of section 171 debt
instruments issued by banks and bank
holding companies pursuant to EESA to
the Treasury prior to October 4, 2010.
Therefore, section of the DFA generally
does not affect the treatment in the CPP
interim rule of CPP Subordinated Debt
Securities, although other subordinated

11 Public Law 111-203, 124 Stat. 1376 (2010).
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debt securities are subject to section 171
of the DFA.

For the reasons above, the Board has
adopted the CPP interim rule as a final
rule, clarifying that the provisions apply
to all CPP Subordinated Securities
issued to Treasury prior to October 4,
2010, in accordance with the DFA.

The Board expects S-Corp BHCs that
issue CPP Subordinated Securities, like
all other bank holding companies, to
hold capital commensurate with the
level and nature of the risks to which
they are exposed. In addition, the Board
expects banking organizations that issue
CPP Subordinated Securities to
appropriately incorporate the
obligations associated with the CPP
Subordinated Securities into the
organization’s liquidity and capital
funding plans.

Small Bank Holding Company Policy
Statement

CPP Subordinated Securities

In the CPP interim rule, in order to
maintain competitive equality between
large and small bank holding
companies, the Board also amended the
Policy Statement to allow bank holding
companies that are subject to the Policy
Statement and that are S-Corp BHCs to
exclude the Subordinated Securities
from debt for purposes of the debt-to-
equity standard under Policy
Statement.12 Generally, bank holding
companies with less than $500 million
in consolidated assets (small bank
holding companies) are not subject to
the Capital Guidelines and instead are
subject to the Policy Statement.

The Policy Statement limits the
ability of a small bank holding company
to pay dividends if its debt-to-equity
ratio exceeds certain limits. However,
the Policy Statement provides that small
bank holding companies may exclude
from debt an amount of subordinated
debt associated with qualifying trust
preferred securities up to 25 percent of
the bank holding company’s equity (as
defined in the Policy Statement), less
goodwill on the parent company’s
balance sheet, in determining
compliance with the requirements of
certain provisions of the Policy
Statement.13 The practical effect of
excluding the CPP Subordinated
Securities from debt for purposes of the
Policy Statement is to allow issuance of
CPP Subordinated Securities by small
bank holding companies without
exceeding the debt-to-equity ratio
standard that would disallow the
payment of dividends by such small

1212 CFR part 225, Appendix C.
1312 CFR part 225, Appendix C, section 2, n. 3.

bank holding companies. In turn, this
allows small bank holding companies
that issue CPP Subordinated Securities
to downstream Treasury’s investment in
the form of the CPP Subordinated
Securities as additional common stock
to subsidiary depository institutions
(that counts as tier 1 capital of the
depository institutions) and to pay
dividends to the small bank holding
company’s shareholders to the extent
appropriate and permitted by the
Federal Reserve.

Because the CPP Subordinated
Securities and the junior subordinated
notes underlying qualifying trust
preferred securities have very similar
features, and to facilitate the
participation of small bank holding
companies in the Capital Purchase
Program, the Board adopted the CPP
interim rule to allow small bank holding
companies that are S-Corp BHCs to
exclude the CPP Subordinated
Securities from the definition of debt for
purposes of the debt-to-equity ratio
standard under the Policy Statement.
The factors and considerations
discussed above with respect to the
Board’s treatment of the CPP
Subordinated Securities under its
Capital Adequacy Guidelines also apply
equally to the Board’s decision to
modify the Policy Statement in this
manner.

Section 171 of the DFA, by its terms,
does not apply to any small bank
holding company that is subject to the
Policy Statement as in effect on May 19,
2010. The CPP Subordinated Securities
may be excluded from the definition of
debt under the Policy Statement as in
effect on May 19, 2010. Therefore, S-
Corp BHCs and Mutual BHCs subject to
the Policy Statement as in effect on May
19, 2010, are not subject to the
requirements of section 171 and may
under the final rule continue to exclude
the CPP Subordinated Securities from
debt.

SBLF Subordinated Securities

Under the Small Business Jobs Act of
2010 (SBJA),14 a $30 billion Small
Business Lending Fund (SBLF) was
established to facilitate lending to small
business by banking organizations with
less than $10 billion in consolidated
assets. The increased lending would be
enabled through capital investments by
Treasury in these banking organizations.
The resulting rise in availability of
credit to small businesses is intended to
counteract the effects of the financial
crisis on lending to small businesses

14 Public Law 111-240, 124 Stat. 2504 (2010).

and encourage increased hiring by small
businesses.

Treasury has established term sheets
for the issuance of subordinated
securities by S-Corp BHCs and Mutual
BHCs that are eligible for the SBLF
program, with terms and structure
similar to the CPP Subordinated
Securities. The SBLF Subordinated
Securities, like the CPP Subordinated
Securities, are deeply subordinated,
cannot be redeemed by a bank holding
company issuer without the permission
of the Federal Reserve, and cannot
provide for accelerated interest except
in liquidation or bankruptcy.15
Furthermore, the SBLF Subordinated
Securities, like the CPP Subordinated
Securities, are issued to Treasury as part
of a nationwide program to provide
capital to eligible banking organizations
that are in generally sound financial
condition in order to increase the
capital available for lending to small
businesses, thereby mitigating the
ongoing effects of the financial crisis on
small businesses and promoting
financial stability.

Based on these facts and
circumstances, the Board has concluded
that the SBLF Subordinated Securities
are in terms and substance substantially
equivalent to the CPP Subordinated
Securities and may be excluded from
debt under the Policy Statement as in
effect on May 19, 2010, on the same
basis and for the same reasons as
described above. The Board therefore
has approved an interim final rule for
public comment that allows S-Corp and
mutual bank holding companies that
issue SBLF Subordinated Securities to
the Treasury to exclude the securities
from the definition of debt under the
Policy Statement.

The Board requests comment on
allowing S-Corp BHCs and Mutual
BHCs to exclude the SBLF Subordinated
Securities from debt under the Policy
Statement.

Administrative Procedure Act

As discussed above and in the interim
final rule, the Board found good cause
for issuing the CPP interim rule and

15 The SBLF Subordinated Securities, like the
CPP Securities, bear an interest step-up feature.
This feature is designed in accordance with the
SBJA. The SBLF Subordinated Securities, unlike
the CPP Subordinated Securities that had a maturity
of 30 years, have a stated maturity of 10 years.
However, as with the CPP Subordinated Securities,
for public policy reasons, the step-up feature is
designed to encourage the issuer to replace the
government investment with private capital at a
point in time prior to the stated maturity. The term
sheets for SBLF Subordinated Securities are
available on Treasury’s Web site at http://
www.treasury.gov/resource-center/sb-programs/
Pages/Overview-for-S-Corporation-Banks-and-
Mutual-Institutions.aspx.
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making it effective on June 1, 2009,
without opportunity to comment before
the effective date. The Board has
considered comments that were
submitted after the publication of the
final rule and for the reasons described
above, adopted the final rule for CPP
Subordinated Securities substantially in
the form of the interim final rule.

Pursuant to sections 553(b) and (d) of
the Administrative Procedure Act (5
U.S.C. §§553(b) and (d)), the Board also
finds that there is good cause for issuing
this interim final rule with respect to
the SBLF Securities and making the rule
effective on June 21, 2011, and that it is
impracticable, unnecessary, or contrary
to the public interest to issue a notice
of proposed rulemaking. The Board is
requesting public comment on the
interim final rule.

As explained, the SBLF Subordinated
Securities are substantially equivalent to
the CPP Subordinated Securities in
terms and substance. Furthermore, the
Board has adopted the interim final rule
in light of the important policy
considerations of the SBLF program and
to help address the continued effects of
the financial crisis and recession on
small businesses. The rule will allow S-
Corp BHCs that are subject to the Policy
Statement to exclude the SBLF
Subordinated Securities from debt for
purposes of the debt-to-equity ratio
standard of the Policy Statement. This
will help counteract the effects of the
recent financial crisis on lending to
small businesses and promote stability
in the banking system as well as
economic growth through increased
availability of credit to small businesses.

The Board believes it is important to
provide S-Corp BHCs that are subject to
the Policy Statement immediately with
guidance concerning the capital
treatment of the SBLF Subordinated
Securities so that they may make
appropriate judgments concerning the
extent of their participation in the SBLF
program and to provide S-Corp BHCs
with immediate certainty concerning
the treatment of SBLF Subordinated
Securities under the Policy Statement.

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), generally
requires that an agency prepare and
make available for public comment an
initial regulatory flexibility analysis in
connection with a notice of proposed
rulemaking.1¢ Under regulations issued
by the Small Business Administration,?”
a small entity includes a bank holding
company with assets of $175 million or

16 See 5 U.S.C. 603(a).
17 See 13 CFR 121.201.

less (a small bank holding company). As
of December 31, 2010, there were
approximately 4,493 small bank holding
companies.

The purpose of the final rule for CPP
Subordinated Securities, like the
interim final rule, is to facilitate
participation in the CPP for S-Corp and
Mutual BHCs, increase capital available
to banking organizations, and promote
stability in the financial markets and
banking industry. Similarly, the purpose
of the interim final rule for SBLF
Subordinated Securities is to facilitate
participation by S-Corp BHCs and
Mutual BHCs in the SBLF program,
thereby making more capital available
for small business lending and alleviate
the effects of the financial crisis and
economic downturn on lending to small
businesses.

As a general matter, the Capital
Guidelines apply only to a bank holding
company that has consolidated assets of
$500 million or more. Therefore, the
final rule, like the CPP interim rule,
would not affect small bank holding
companies. Furthermore, the final rule
has no new effect on small bank holding
companies that were applicants to the
CPP and excluded CPP Subordinated
Securities from the definition of debt
under the Policy Statement pursuant to
the CPP interim rule, which reduced
burden and benefited small bank
holding companies, as explained in the
CPP interim rule. Therefore, the Board
believes adoption of the final rule for
CPP Subordinated Securities will not
result in a significant economic impact
on small bank holding companies.

The changes to the Policy Statement
under the interim final rule for SBLF
Subordinated Securities will also reduce
burden and benefit small bank holding
companies. By allowing them to exclude
the SBLF Subordinated Securities from
treatment as debt for purposes of the
debt-to-equity standard under the Policy
Statement, issuance of the subordinated
securities to Treasury would have a
neutral effect on the ability of the
issuing small bank holding company to
issue dividends or make acquisitions
with regard to its debt-to-equity ratio.
Furthermore, the interim final rule does
not appear to duplicate, overlap, or
conflict with any other Federal rules.
Therefore, the Board believes that the
interim final rule will not result in a
significant economic impact on a
substantial number of small entities.
Nonetheless, the Board seeks comment
on whether the interim final rule would
impose undue burdens on, or have
unintended consequences for, small
banking organizations, and whether
there are ways such potential burdens or
consequences could be minimized in a

manner consistent with the purpose of
the interim final rule.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3506), the Board has
reviewed the final rule and interim final
rule to assess any information
collections. There are no collections of
information as defined by the
Paperwork Reduction Act in the final
rule or interim final rule.

Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102,
requires the Federal banking agencies to
use plain language in all proposed and
final rules published after January 1,
2000. The Board invites comment on
how to make the interim final rule
easier to understand. For example:

e Have we organized the material to
suit your needs? If not, how could the
rule be more clearly stated?

e Are the requirements in the rule
clearly stated? If not, how could the rule
be more clearly stated?

¢ Do the regulations contain technical
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

e Would more, but shorter, sections
be better? If so, which sections should
be changed?

e What else could we do to make the
regulation easier to understand?

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

Authority and Issuance

Accordingly, the interim rule
amending 12 CFR part 225 which was
published at 74 FR 26077 on June 1,
2009, is adopted as a final rule with the
following changes:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 1. The authority citation for part 225
continues to read as follows:
Authority: 12 U.S.C. 1817(j](13], 1818,

1828(0), 18311, 1831p-1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3906,
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3907, 3909, and 5371; 15 U.S.C. 1681s,
1681w, 6801 and 6805.

m 2. Appendix A to part 225 is amended
by revising section II.A.1.a.iv.,
paragraph (5), to read as follows:

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

* * * * *

I * * =
A * * %

1. * k% %
a. L
iv. * X %

(5) Subordinated debentures issued prior to
October 4, 2010, to the Treasury under the
TARP (TARP Subordinated Securities)
established by the EESA by a bank holding
company that has made a valid election to be
taxed under Subchapter S of Chapter 1 of the
U.S. Internal Revenue Code (S-Corp BHC) or
by a bank holding company organized in
mutual form (Mutual BHC).

* * * * *

m 3. In appendix C to part 225, revise
paragraph 3 in footnote 3 to section 2 to
read as follows:

Appendix C to Part 225—Small Bank
Holding Company Policy Statement

* * * * *

2. Ongoing Requirements

3% k%

In addition, notwithstanding any other
provision of this policy statement and for
purposes of compliance with paragraphs 2.C.,
3.A., 4.A.1, and 4.B.i. of this policy statement,
both a bank holding company that is
organized in mutual form and a bank holding
company that has made a valid election to be
taxed under Subchapter S of Chapter 1 of the
U.S. Internal Revenue Code may exclude
from debt subordinated debentures issued to
the United States Department of the Treasury
under (i) the Troubled Asset Relief Program
established by the Emergency Economic
Stabilization Act of 2008, Division A of
Public Law 110-343, 122 Stat. 3765 (2008),
and (ii) the Small Business Lending Fund
established by the Small Business Jobs Act of
2010, Title IV of Public Law 111-240, 124
Stat. 2504 (2010).

* * * * *

By order of the Board of Governors of the
Federal Reserve System, June 13, 2011.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-14983 Filed 6—20-11; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 309 and 310

RIN 3064-AD83

Disclosure of Information; Privacy Act
Regulations; Notice and Amendments

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Interim rule with request for
comments.

SUMMARY: The Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Act), abolished the Office of Thrift
Supervision (OTS) and redistributed, as
of July 21, 2011, the statutorily
prescribed transfer date (Transfer Date),
the functions and regulations of the OTS
relating to savings and loan holding
companies, Federal savings
associations, and State savings
associations to the Board of Governors
of the Federal Reserve System (FRB), the
Office of the Comptroller of the
Currency (OCC), and the FDIC,
respectively. The Board of Directors has
determined that, effective on the
Transfer Date, the OTS Freedom of
Information Act (FOIA) and Privacy Act
(PA) regulations will not be enforced by
the FDIC and that, instead, all FOIA and
PA issues will be addressed under the
FDIC’s regulations involving disclosure
of information and the PA, as amended.
In taking this action the FDIC’s goal is
to avoid potential confusion and
uncertainty that may arise regarding
information concerning State savings
associations after the Transfer Date.
DATES: The effective date of the Interim
Rule is July 21, 2011. Written comments
must be received by the FDIC no later
than August 22, 2011.

ADDRESSES: You may submit comments
by any of the following methods:

Agency Web Site: http://
www.fdic.gov/regulations/laws/federal.
Follow instructions for submitting
comments on the Agency Web Site.

E-mail: Comments@FDIC.gov. Include
RIN 3064—AD83 in the subject line of
the message.

Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

Hand Delivery/Courier: Guard station
at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.
(EST).

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Public Inspection: All comments
received will be posted without change

to http://www.fdic.gov/regulations/laws/
federal including any personal
information provided. Paper copies of
public comments may be ordered from
the Public Information Center by
telephone at 1-(877) 2753342 or
1-(703) 562—2200.

FOR FURTHER INFORMATION CONTACT: A.
Ann Johnson, Counsel, Legal Division,
(202) 898-3573 or aajohnson@fdic.gov;
Rodney D. Ray, Counsel, Legal Division,
(202) 898-3556 or rray@fdic.gov; or
Martin P. Thompson, Senior Review
Examiner, Division of Risk Management
Supervision, (202) 898—-6767 or
marthompson@fdic.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Act, signed into law on July 21,
2010, provides for a substantial
reorganization of the regulation of
savings associations and their holding
companies. Beginning July 21, 2011, the
Transfer Date established in Dodd-
Frank, functions formerly performed by
the OTS will be divided among the FRB,
OCC, and FDIC. Section 316(b) of the
Act provides that all orders, resolutions,
determinations, and regulations issued,
made, prescribed, or allowed to become
effective by the OTS that were in effect
on the day before the Transfer Date
continue in effect and are enforceable by
the appropriate successor Federal
banking agency until modified,
terminated, set aside, or superseded in
accordance with applicable law by such
successor agency, by any court of
competent jurisdiction, or by operation
of law. Section 323(b) also provides for
the transfer on the Transfer Date of OTS
property, including books, accounts,
records, reports, files, memoranda,
paper, reports of examination, work
papers, and correspondence relating to
such reports, to the respective agencies,
that were used by the OTS on the day
before the Transfer Date to support OTS
functions.

Section 316(c) of the Act further
provides for the identification of OTS
regulations relating to the supervision of
State savings associations to be
transferred to the FDIC. The FDIC does
not intend to continue or enforce
existing OTS regulations regarding the
Freedom of Information Act or Privacy
Act.

1II. The Interim Rule

The OTS regulations governing
Freedom of Information Act and Privacy
Act issues are contained in 12 CFR parts
503 and 505. Because the OTS, unlike
the FDIC, is a component part of the
Department of the Treasury (Treasury),
the OTS rules supplement Treasury’s
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FOIA and PA regulations. 12 CFR parts
309 and 310 of the FDIC’s regulations
also implement the relevant provisions
of the FOIA and PA, but do not rely on
Treasury’s regulations. Both the OTS
and FDIC rules describe the agency
processes and procedures regarding
FOIA and PA issues.

The Act provides for a 90 day “wind
down” period for the OTS beginning on
the Transfer date and it will cease
operating as a Federal banking agency
on July 21, 2011. Because the OTS’
functions and property relating to State
savings associations will transfer to the
FDIC on the Transfer Date, the FDIC
believes that the existence of two sets of
regulations addressing the same subject
areas would lead to confusion
concerning which rules and procedures
govern FOIA and PA issues applicable
to State savings associations. Therefore,
the FDIC is providing the public with
notice that the FDIC intends to apply
the FDIC’s existing FOIA and PA
regulations to all records or other
matters transferred from the OTS to the
FDIC, as well as FDIC matters, as of the
Transfer Date. In addition, the FDIC is
making certain technical amendments to
the FDIC’s existing regulations to correct
addresses and other matters that have
changed since the FDIC’s rules
involving disclosure of information and
the PA were last revised. Finally, the
FDIC is substituting the Bureau of
Consumer Financial Protection for the
OTS in section 309.06(b)(3) as a Federal
financial institution supervisory agency,
for purposes of section 309.6, to whom
exempt records may be disclosed.

III. Section-By-Section Description of
the Interim Rule

The Interim Rule revises parts 309
and 310 of the FDIC’s regulations as
follows:

Part 309—Disclosure of Information

Section 309.1 Purpose and scope.
Section 309.1 is revised to indicate that
the FDIC’s disclosure regulations apply
to the disclosure of information
transferred to the FDIC from the OTS
pursuant to sections 312 and 323 of the
Act.

Section 309.4 Publicly available
records. Section 309.4(b) is revised to
change the address of the FDIC’s Public
Information Center.

Section 309.5 Procedures for
requesting records. Section 309.5(b)(ii)
is revised to change the facsimile
number for the FDIC FOIA/PA Group.
Section 309.5(b)(iii), (f)(4)(ii), and (h)(1)
are revised to make changes to the FDIC
FOIA/PA Group address.

Section 309.6 Disclosure of exempt
records. Section 309.6(b)(3) is revised to

substitute the Bureau of Consumer
Financial Protection and the Financial
Stability Oversight Council for the OTS
and section 309.6(b)(5) to replace the
reference to “‘bank” with “depository
institution” and make other non-
substantive conforming changes.

Part 310—Privacy Act Regulations

Section 310.1 Purpose and scope.
Section 310.1 is revised to indicate that
the FDIC’s disclosure regulations apply
to the disclosure of information
transferred to the FDIC from the OTS
pursuant to sections 312 and 323 of the
Act.

Section 310.3 Procedures for
requests pertaining to individual records
in a system of records. Section 310.3(b)
is revised to make changes to the FDIC
FOIA/PA Group address.

Section 310.4 Times, places, and
requirements for identification of
individuals making requests. Section
310.4(a) is revised to make changes to
the FDIC FOIA/PA Group address.

Section 310.7 Request for
amendment of record. Section 310.7 is
revised to make changes to the FDIC
FOIA/PA Group address.

Section 310.8 Agency review of
request for amendment of record.
Section 310.8(a) is revised to delete the
“Senior Attorney” references.

Section 310.9 Appeal of adverse
initial agency determination on access
or amendment. 310.9(a) is revised to
make changes to the FDIC FOIA/PA
Group address.

IV. Effective Date of the Interim Rule

The Interim Rule will apply to all
existing and future FOIA and PA issues
involving State savings associations as
of the Transfer Date. In this regard, the
FDIC invokes the good cause exception
to the requirements in the
Administrative Procedure Act (“APA”)
that, before a rulemaking can be
finalized, it must first be issued for
public comment and, once finalized,
must have a delayed effective date of 30
days from the publication date.?

The FDIC believes good cause exists
for making the Interim Rule effective
immediately on the Transfer Date. Since
the OTS will continue to function as a
Federal banking agency until the
Transfer Date and is a component part
of the Department of Treasury, its
existing rules will need to remain in
place until the Transfer Date. On the
Transfer Date, however, the OTS will
cease functioning as a Federal banking
agency and its responsibility for FOIA
and PA issues relating to State savings
associations will transfer to the FDIC.

15 U.S.C. 553.

As indicated above, the FDIC believes
that the existence of essentially
duplicate FOIA and PA regulations on
the Transfer Date creates the possibility
of public confusion. Therefore, the FDIC
is providing this Interim Rule before the
Transfer Date to provide clarity on this
issue to the public and to facilitate a
smooth transition of covered matters
from the OTS to the FDIC.

For these reasons, in accordance with
section 553(b)(B) of the Administrative
Procedure Act (APA), the FDIC has
determined that good cause exists to
waive the general notice and
opportunity for pubic comment
requirements of the APA. Similarly, the
FDIC has determined that good cause
exists to make this Interim Rule
effective as of the Transfer Date.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601, et seq., (RFA) applies only
to rules for which an agency publishes
a general notice of proposed rulemaking
pursuant to 5 U.S.C. 553(b). As
discussed above, consistent with section
553(b)(B) of the APA, the FDIC has
determined that good cause exists in
this case to waive the general notice and
opportunity for public comment
requirements of the APA; therefore,
pursuant to 5 U.S.C. 601(2), the RFA
does not apply.

VI. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the Interim Rule is
not a ‘“‘major rule” within the meaning
of the relevant sections of the Small
Business Regulatory Enforcement Act of
1996 (“SBREFA”) (5 U.S.C. 801 et seq.).
As required by SBREFA, the FDIC will
file the appropriate reports with
Congress and the General Accounting
Office so that the Interim Rule may be
reviewed.

List of Subjects in 12 CFR Parts 309 and
310

Banks, Banking, Freedom of
Information, Privacy, Savings
associations.

For the Reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation amends
parts 309 and 310 of chapter III of title
12 of the Code of Federal Regulations as
follows:

PART 309—DISCLOSURE OF
INFORMATION

m 1. The authority citation for part 309
continues to read as follows:

Authority: 5 U.S.C. 552; 12 U.S.C. 1819
“Seventh” and “Tenth.”
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m 2. Revise § 309.1 to read as follows:

§309.1 Purpose and scope.

This part sets forth the basic policies
of the Federal Deposit Insurance
Corporation regarding information it
maintains and the procedures for
obtaining access to such information,
including disclosure of information
transferred to Federal Deposit Insurance
Corporation from the Office of Thrift
Supervision pursuant to section 312 and
323 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act,
Public Law 111-203. Section 309.2 sets
forth definitions applicable to this part
309. Section 309.3 describes the types of
information and documents typically
published in the Federal Register.
Section 309.4 explains how to access
public records maintained on the
Federal Deposit Insurance Corporation’s
World Wide Web page and in the
Federal Deposit Insurance Corporation’s
Public Information Center or “PIC,” and
describes the categories of records
generally found there. Section 309.5
implements the Freedom of Information
Act (5 U.S.C. 552). Section 309.6
authorizes the discretionary disclosure
of exempt records under certain limited
circumstances. Section 309.7 outlines
procedures for serving a subpoena or
other legal process to obtain information
maintained by the FDIC.

m 3. Revise § 309.4(b) to read as follows:

§309.4 Publicly available records.
* * * * *

(b) Public Information Center. The
FDIC maintains a Public Information
Center or “PIC” that contains Corporate
records that the Freedom of Information
Act requires be made available for
regular inspection and copying, as well
as any records or information the FDIC,
in its discretion, has regularly made
available to the public. The PIC has
extensive materials of interest to the
public, including many Reports,
Summaries and Manuals used or
published by the Corporation that are
made available, by appointment, for
inspection and copying. The PIC is open
from 9:00 AM to 4:00 PM, Monday
through Friday, excepting federal
holidays. It is located at 3501 North
Fairfax Drive, Room E-1005, Arlington,
VA 22226. The PIC may be reached
during business hours by calling 1-(877)
275-3342 or 1—(703) 562—-2000.

* * * * *

m 4.In § 309.5 revise paragraphs
(b)(1)(i1), (b)(1)(iii), (H)(4)(i1), and (h)(1)

to read as follows:

§309.5 Procedures for requesting records.

* * * * *

(b)* ]

(1) * % %

(ii) By facsimile clearly marked
Freedom of Information Act Request to
the FOIA/PA Group: (703) 562—-7977; or

(iii) By sending a letter to: Federal
Deposit Insurance Corporation, Attn:
FOIA/PA Group, 550 17th Street, NW.,
Washington, DC 20429.

( * * %

(4) * % %

(1] * k%

(ii) The fee schedule will be set forth
in the “Notice of Federal Deposit
Insurance Corporation Records Fees”
issued in December of each year or in
such “Interim Notice of Federal Deposit
Insurance Corporation Records Fees” as
may be issued. Copies of such notices
may be obtained at no charge from the
Federal Deposit Insurance Corporation,
FOIA/PA Group, 550 17th Street NW.,
Washington, DC 20429, and are
available on the FDIC’s World Wide
Web page as noted in paragraph (f)(4)(i)
of this section.

* * * * *

(h) Appeals. (1) Appeals should be
addressed to the Federal Deposit
Insurance Corporation, Attn: FOIA/PA
Group, FDIC, 550 17th Street, NW.,
Washington, DC 20429.

* * * * *

m 5.In § 309.6, revise paragraphs (b)(3)
and (b)(5) to read as follows:

§309.6 Disclosure of exempt records.

* * * * *

(b) L

(3) Disclosure to federal financial
institutions supervisory agencies and
certain other agencies. The Director of
the Corporation’s Division having
primary authority over the exempt
records, or designee, may in his or her
discretion and for good cause, disclose
to any authorized officer or employee of
any federal financial institution
supervisory agency including the
Comptroller of the Currency, the Board
of Governors of the Federal Reserve
System, Bureau of Consumer Financial
Protection, the Financial Stability
Oversight Council, the Securities and
Exchange Commission, the National
Credit Union Administration, or any
other agency included in section
1101(7) of the Right to Financial Privacy
Act 0of 1978 (12 U.S.C. 3401 et seq.)
(RFPA), any exempt records for a
legitimate depository institution
supervisory or regulatory purpose. The
Director, or designee, may in his or her
discretion and for good cause, disclose
exempt records, including customer
financial records, to certain other
federal agencies as referenced in section
1113 of the RFPA for the purposes and

to the extent permitted therein, or to any
foreign bank regulatory or supervisory
authority as provided, and to the extent
permitted, by section 206 of the Federal
Deposit Insurance Corporation
Improvement Act of 1991 (12 U.S.C.
3109). Finally, the Director, or designee,
may in his or her discretion and for
good cause, disclose reports of
examination or other confidential
supervisory information concerning any
depository institution or other entity
examined by the Corporation under
authority of Federal law to: Any other
Federal or State agency or authority
with supervisory or regulatory authority
over the depository institution or other
entity; any officer, director, or receiver
of such depository institution or entity;
and any other person that the
Corporation determines to be
appropriate.

* * * * *

(5) Disclosure to servicers and
serviced institutions. The Director of the
Corporation’s Division having primary
authority over the exempt records, or
designee, may disclose copies of any
exempt record related to a depository
institution data center, service
corporation, or any other data center
that provides data processing or related
services to an insured institution
(hereinafter referred to as ‘“data center”)

to:
* * * * *

PART 310—PRIVACY ACT
REGULATIONS

m 6. The authority citation for part 310
continues to read as follows:

Authority: 5 U.S.C. 552a.
m 7. Revise § 301.1 to read as follows:

§310.1 Purpose and scope.

The purpose of this part is to establish
regulations implementing the Privacy
Act of 1974, 5 U.S.C. 552a. These
regulations delineate the procedures
that an individual must follow in
exercising his or her access or
amendment rights under the Privacy Act
to records maintained by the
Corporation in systems of records,
including information transferred to
Federal Deposit Insurance Corporation
from the Office of Thrift Supervision
pursuant to sections 312 and 323 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law
111-203.

* * * * *
m 8. Revise § 310.3(b) to read as follows:

§310.3 Procedures for requests pertaining
to individual records in a system of records.
* * * * *
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(b) Requests by individuals for access
to records pertaining to them and
maintained within one of the
Corporation’s designated systems of
records should be submitted in writing
to the Federal Deposit Insurance
Corporation, Attn: FOIA/PA Group, 550
17th Street, NW., Washington, DC
20429. Each such request should
contain a reasonable description of the
records sought, the system or systems in
which such record may be contained,
and any additional identifying
information, as specified in the
Corporation’s Federal Register “Notice
of Systems of Records” for that
particular system, copies of which are
available upon request from the FOIA/
PA Group.

* * * * *

m 9. Revise § 310.4(a) to read as follows:

§310.4 Times, places, and requirements
for identification of individuals making
requests.

(a) Individuals may request access to
records pertaining to themselves by
submitting a written request as provided
in §310.3 of these regulations, or by
appearing in person on weekdays, other
than official holidays, at the Federal
Deposit Insurance Corporation, Attn:
FOIA/PA Group, 550 17th Street, NW.,
Washington, DC 20429, between the
hours of 8:30 a.m. and 5 p.m.

m 10. Revise § 310.7 to read as follows:

§310.7 Request for amendment of record.

The Corporation will maintain all
records it uses in making any
determination about any individual
with such accuracy, relevance,
timeliness and completeness as is
reasonably necessary to assure fairness
to the individual in the determination.
An individual may request that the
Corporation amend any portion of a
record pertaining to that individual
which the Corporation maintains in a
designated system of records. Such a
request should be submitted in writing
to the Federal Deposit Insurance
Corporation, Attn: FOIA/PA Group, 550
17th Street, NW., Washington, DC 20429
and should contain the individual’s
reason for requesting the amendment
and a description of the record
(including the name of the appropriate
designated system and category thereof)
sufficient to enable the Corporation to
identify the particular record or portion
thereof with respect to which
amendment is sought.

m 11. Revise §310.8(a) toread as
follows:

§310.8 Agency review of request for
amendment of record.

(a) Requests by individuals for the
amendment of records will be
acknowledged by the FOIA/PA Group,
and referred to the system manager of
the system of records in which the
record is contained for determination,
within ten business days following
receipt of such requests. Promptly
thereafter, the FOIA/PA Group will
notify the individual of the system
manager’s decision to grant or deny the

request to amend.
* * * * *

m 12. Revise § 310.9(a) to read as
follows:

§310.9 Appeal of adverse initial agency
determination on access or amendment.

(a) A system manager’s denial of an
individual’s request for access to or
amendment of a record pertaining to
him/her may be appealed in writing to
the Corporation’s General Counsel (or
designee) within 30 business days
following receipt of notification of the
denial. Such an appeal should be
addressed to the Federal Deposit
Insurance Corporation, Attn: FOIA/PA
Group, 550 17th Street, NW.,
Washington, DC 20429, and contain all
the information specified for requests
for access in § 310.3 or for initial
requests to amend in § 310.7, as well as
any other additional information the
individual deems relevant for the
consideration by the General Counsel
(or designee) of the appeal.

* * * * *

By order of the Board of Directors.

Dated at Washington, DC, this 14th day of
June 2011.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

[FR Doc. 2011-15342 Filed 6-20-11; 8:45 am)]
BILLING CODE 6714-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 651 and 652
RIN 3052-AC51

Federal Agricultural Mortgage
Corporation Governance and Federal
Agricultural Mortgage Corporation
Funding and Fiscal Affairs; Risk-Based
Capital Requirements; Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA or Agency),
through the FCA Board (Board), issued
a final rule under parts 651 and 652 on

April 27, 2011 (76 FR 23459) amending
our regulations on the Risk-Based
Capital Stress Test used by the Federal
Agricultural Mortgage Corporation. In
accordance with 12 U.S.C. 2252, the
effective date of the final rule is 30 days
from the date of publication in the
Federal Register during which either or
both Houses of Congress are in session.
Based on the records of the sessions of
Congress, the effective date of the
regulations is June 15, 2011.

DATES: Effective Date: Under the
authority of 12 U.S.C. 2252, the
regulation amending 12 CFR parts 651
and 652 published on April 27, 2011 (76
FR 23459) is effective June 15, 2011.
FOR FURTHER INFORMATION CONTACT:

Joseph T. Connor, Associate Director for
Policy and Analysis, Office of
Secondary Market Oversight, Farm
Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4280,
TTY (703) 883—4434,
or

Laura McFarland, Senior Counsel,
Office of General Counsel, Farm
Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4020,
TTY (703) 883-4020.

(12 U.S.C. 2252(a)(9) and (10).)

Dated: June 15, 2011.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2011-15442 Filed 6-20-11; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0070; Airspace
Docket No. 10-AS0-43]

Amendment of Class E Airspace;
Cocoa, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
Airspace at Cocoa, FL, as the Merritt
Island Non-Directional Beacon (NDB)
has been decommissioned and new
Standard Instrument Approach
Procedures have been developed at
Merritt Island Airport. This action
enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective 0901 UTC, August 25,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
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Federal Regulations, part 51, subject to
the annual revision of FAA, Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
History

On April 15, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace at Merritt Island Airport,
Cocoa, FL (75 FR 21266) Docket No.
FAA-2011-0070. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
to accommodate new standard
instrument approach procedures
developed at Merritt Island Airport,
Cocoa, FL. Airspace reconfiguration is
necessary due to the decommissioning
of the Merritt Island NDB and
cancellation of the NDB approach, and
for continued safety and management of
IFR operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends Class E airspace at Merritt
Island Airport, Cocoa, FL.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO FLE5 Cocoa, FL [Amended]

Merritt Island Airport, FL

(Lat. 28°20’30” N., long. 80°41'08” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Merritt Island Airport and
within 2.5 miles each side of the 303° bearing
from the Merritt Island Airport, extending
from the 6.3-mile radius to 7 miles northwest
of the airport; excluding that airspace within
the Titusville, FL, and Melbourne, FL, Class
E airspace areas.

Issued in College Park, Georgia, on June 2,
2011.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-15116 Filed 6—20-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0249; Airspace
Docket No. 11-ANM-6]

Amendment of Class E Airspace;
Bozeman, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Bozeman, Gallatin Field
Airport, Bozeman, MT, to accommodate
aircraft using Instrument Landing
System (ILS) Localizer (LOC) standard
instrument approach procedures at the
airport. This improves the safety and
management of Instrument Flight Rules
(IFR) operations at the airport. This
action also adjusts the airport’s
geographic coordinates for the Class D
and E airspace areas, and updates the
airport name.

DATES: Effective date, 0901 UTC, August
25, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On April 7, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend
controlled airspace at Bozeman, MT
(76 FR 19281). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004 and 6005, respectively, of FAA
Order 7400.9U dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
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designations listed in this document
will be published subsequently in that
Order. With the exception of editorial
changes, this rule is the same as that
proposed in the NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying Class E surface airspace
designated as an extension to Class D
surface area at Bozeman, Gallatin Field
Airport, Bozeman, MT. Controlled
airspace is necessary to accommodate
aircraft using the ILS LOC standard
instrument approach procedures at the
airport. This action is necessary for the
safety and management of IFR
operations. The geographic coordinates
of the airport for Class D airspace, Class
E surface area airspace, and Class E
airspace extending upward from 700
feet above the surface, are being
adjusted in accordance with the FAA’s
aeronautical database. This action also
updates the airport name to Bozeman,
Gallatin Field Airport, MT, from
Bozeman, Gallatin Field, MT.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
controlled airspace at Bozeman, Gallatin
Field Airport, Bozeman, MT.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

ANMMT D Bozeman, MT [Amended]

Bozeman, Gallatin Field Airport, MT
(Lat. 45°46’39” N., long. 111°09'07” W.)

That airspace extending upward from the
surface to and including 7,000 feet MSL
within a 4.4-mile radius of Bozeman, Gallatin
Field Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM MT E2 Bozeman, MT [Amended]

Bozeman, Gallatin Field Airport, MT

(Lat. 45°46’39” N., long. 111°09'07” W.)

Within a 4.4-mile radius of Bozeman,
Gallatin Field Airport. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6004 Class E airspace designated
as an extension to a Class D surface area.
* * * * *

ANM MT E4 Bozeman, MT [Modified]

Bozeman, Gallatin Field Airport, MT
(Lat. 45°46’39” N., long. 111°09'07” W.)

That airspace extending upward from the
surface within 3 miles each side of the 316°
bearing of Bozeman, Gallatin Field Airport
extending from the 4.4-mile radius of the
airport to 15.5 miles northwest of the airport,
and that airspace 2.4 miles each side of the

212° bearing of the Bozeman, Gallatin Field
Airport extending from the 4.4-mile radius of
the airport to 7 miles southwest of the
airport.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM MT E5 Bozeman, MT [Amended]

Bozeman, Gallatin Field Airport, MT

(Lat. 45°46’39” N., long. 111°09'07” W.)

That airspace extending upward from 700
feet above the surface within a 13.5-mile
radius of Bozeman, Gallatin Field Airport,
and within 4.8 miles northeast and 13 miles
southwest of the 316° bearing of the airport
extending from the 13.5-mile radius to 24.4
miles northwest of the airport.

Issued in Seattle, Washington, on June 10,
2011.
John Warner,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2011-15118 Filed 6—20-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 75
RIN 1219-AB76

Maintenance of Incombustible Content
of Rock Dust in Underground Coal
Mines

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Final rule.

SUMMARY: This final rule replaces the
Mine Safety and Health
Administration’s Emergency Temporary
Standard (ETS) pursuant to section
101(b) of the Federal Mine Safety and
Health Act of 1977. The final rule
adopts the requirements contained in
the ETS. Under the final rule, mine
operators must maintain the
incombustible content of combined coal
dust, rock dust, and other dust to at
least 80 percent in underground areas of
bituminous coal mines. The final rule
further requires that the incombustible
content of such combined dust be
increased 0.4 percent for each
0.1 percent of methane present.
Accumulations of coal dust can ignite,
resulting in an explosion, or after an
explosion, they can intensify flame
propagation, increasing the severity of
explosions. The final rule, like the ETS,
reduces both the potential for a coal
mine explosion and the severity of
explosions should they occur.

DATES: Effective date: June 21, 2011.
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FOR FURTHER INFORMATION CONTACT:
Roslyn B. Fontaine, Acting Director,
Office of Standards, Regulations, and
Variances, MSHA, at
fontaine.roslyn@dol.gov: (e-mail), 202—
693—9440 (voice), or 202—693—-9441
(facsimile).

SUPPLEMENTARY INFORMATION: MSHA is
including the following outline to assist
the public in finding information in the
preamble.

I. Introduction
II. Discussion of Final Rule
III. Regulatory Economic Analysis
A. Executive Order (E.O.) 12866 and E.O.
13563
B. Population at Risk
C. Benefits
D. Compliance Costs
E. Net Benefits
IV. Feasibility
A. Technological Feasibility
B. Economic Feasibility
V. Regulatory Flexibility Act (RFA) and
Small Business Regulatory Enforcement
Fairness Act (SBREFA)
A. Definition of a Small Mine
B. Factual Basis for Certification
VI. Paperwork Reduction Act of 1995
VII. Other Regulatory Considerations
A. The Unfunded Mandates Reform Act of
1995
B. Executive Order 13132: Federalism
C. The Treasury and General Government
Appropriations Act of 1999: Assessment
of Federal Regulations and Policies on
Families
D. Executive Order 12630: Government
Actions and Interference With
Constitutionally Protected Property
Rights
E. Executive Order 12988: Civil Justice
Reform
F. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
VIIL References
IX. Final Rule—Regulatory Text

I. Introduction

Rock dust is a pulverized stone used
to cover coal dust and render
accumulations of it inert. The Mine
Safety and Health Administration
(MSHA) defines “rock dust” under 30
CFR 75.2 as:

Pulverized limestone, dolomite, gypsum,
anhydrite, shale, adobe, or other inert
material, preferably light colored, 100
percent of which will pass through a sieve
having 20 meshes per linear inch and 70
percent or more of which will pass through
a sieve having 200 meshes per linear inch;
the particles of which when wetted and dried
will not cohere to form a cake which will not
be dispersed into separate particles by a light

blast of air; and which does not contain more
than 5 percent combustible matter or more
than a total of 4 percent free and combined
silica (SiO>), or, where the Secretary finds
that such silica concentrations are not
available, which does not contain more than
5 percent of free and combined silica.

Mine operators are required to apply
rock dust in underground bituminous
coal mines to reduce the explosion
potential of coal dust and other dust
generated during mining operations.
Effective and frequent rock dust
application is essential to protect miners
from the potential of a coal dust
explosion, or if one occurs, to reduce its
severity.

When drafting the Federal Coal Mine
Safety Act of 1952, Public Law 49-77
(1952), the Congress recognized a need
to prevent major disasters in
underground coal mines. At that time,
the Congress particularly noted the
threat of coal mine explosions due to
accumulations of coal dust.

Under the Federal Coal Mine Health
and Safety Act of 1969 (Coal Act),
Public Law 91-173, Congress
emphasized, among other things, the
need for interim safety standards to
improve control of combustibles—such
as loose coal—that propagate
explosions. The Congress also
recognized the need to prevent coal dust
from accumulating in explosive
quantities and to prevent coal dust
explosions. Congress included language
related to rock dusting, which provided:

Where rock dust is required to be applied,
it shall be distributed upon the top, floor, and
sides of all underground areas of a coal mine
and maintained in such quantities that the
incombustible content of the combined coal
dust, rock dust, and other dust shall be not
less than 65 per centum, but the
incombustible content in the return
aircourses shall be no less than 80 per
centum. Where methane is present in any
ventilating current, the per centum of
incombustible content of such combined dust
shall be increased 1.0 and 0.4 per centum for
each 0.1 per centum of methane where 65
and 80 per centum, respectively, of
incombustibles are required. [Conference
Report No. 91-761, Section 304(d)].

The Congress retained this Coal Act
provision in the Federal Mine Safety
and Health Act of 1977 (Mine Act). The
higher limit for return airways was
determined in large part because fine
“float”” coal dust (100 percent <200
mesh or 75 micrometers (um)) tends to
collect in these airways.

On September 23, 2010, under section
101(b) of the Mine Act, MSHA
published an ETS, notice of public
hearings, and notice of close of
comment period (75 FR 57849) revising
the existing standard at 30 CFR 75.403,
“Maintenance of incombustible content

of rock dust” applicable to underground
areas of bituminous coal mines. The
ETS served both as an emergency
temporary final rule with immediate
effect and provided an opportunity for
notice and comment. Under the Act,
MSHA is required to promulgate a final
rule within nine months after
publication of an ETS.

The legislative history of the Mine Act
reinforces the statutory language
regarding the ETS providing
opportunity for comment “‘so that all
views can be carefully considered in
connection with the issuance of a
permanent standard.” S. Rept. No. 95—
181, 24 (1977). With publication of this
final rule, MSHA has fulfilled its
obligations under section 101(b) of the
Mine Act.

MSHA held four public hearings on
the ETS: St. Louis, Missouri, October 26,
2010; Birmingham, Alabama, October
28, 2010; Lexington, Kentucky,
November 16, 2010; and Charleston,
West Virginia, November 18, 2010. The
public comment period closed on
December 20, 2010. In addition to
testimony provided by the mining
community at the public hearings,
MSHA received comments to the
rulemaking record. Comments are
discussed below.

To clarify MSHA'’s enforcement under
the ETS, the Agency issued Program
Information Bulletin (PIB) No. P10-18,
“Accumulation of Combustible
Materials and Rock Dust,” on September
21, 2010 (September 2010 PIB). The PIB
emphasized that underground coal mine
operators had not been rock dusting in
all required areas and were not
maintaining the required levels of rock
dust applications in compliance with
the previous MSHA standard of no less
than 65 per centum in intake aircourses,
and no less than 80 per centum in
return aircourses under 30 CFR 75.403.

On October 14, 2010, MSHA issued
Procedure Instruction Letter No. 10-V—
16, “Accumulation of Combustible
Materials and Rock Dust” (October 2010
PIL). The October 2010 PIL provided
instruction for MSHA enforcement
personnel regarding accumulation of
combustible materials and rock dust. In
the 2010 PIL, MSHA emphasized each
mine operator’s responsibility to comply
with the ETS by October 7, 2010, for
newly mined areas; and November 22,
2010, for all other areas of the mine.
MSHA provided instruction to Agency
personnel for enforcing the ETS and for
taking spot rock dust samples at
applicable mines.

II. Discussion of Final Rule

Final 30 CFR 75.403 retains the
requirements of the ETS verbatim to
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ensure continuous protection for
underground bituminous coal miners
from grave danger due to hazards of coal
dust explosions. Mine operators must
maintain the incombustible content of
the combined coal dust, rock dust, and
other dust in all areas of underground
bituminous coal mines to at least 80
percent. Where rock dust is required, it
must be distributed upon the top, floor,
and ribs of all underground areas of a
bituminous coal mine and maintained
in such quantities that the
incombustible content of the combined
coal dust, rock dust, and other dust will
be at least 80 percent. The final rule,
like the ETS, increases the
incombustible content in all areas, other
than return air courses, from 65 percent
to 80 percent. In addition, the final rule,
like the ETS, requires that where
methane is present in any ventilating
current, the percent of incombustible
content of such combined dust shall be
increased 0.4 percent for each 0.1
percent of methane.

In developing the final rule, MSHA
considered its accident investigation
reports of mine explosions in intake air
courses that involved coal dust
(Dubaniewicz 2009); the National
Institute for Occupational Safety and
Health’s (NIOSH) Report of
Investigations 9679 (Cashdollar et al.,
2010), “Recommendations for a New
Rock Dusting Standard to Prevent Coal
Dust Explosions in Intake Airways”;
MSHA'’s experience and data; public
comments on the ETS; and testimony
provided at the public hearings. MSHA
believes that the requirements of the
final rule are necessary to continue to
protect underground bituminous coal
miners from grave danger.

In the 1920s, the U.S. Bureau of Mines
(the Bureau) conducted industry-wide
surveys of coal dust particle size
produced by mining. The Bureau
conducted large-scale explosion tests
using dust particles of the size range
obtained from the survey to determine
the amount of rock dust required to
prevent explosion propagation. The
results of this research were the basis for
the interim safety standard under the
Coal Act and the standard promulgated
under the Mine Act.

Mining technology, equipment, and
methods have changed significantly
since the 1920s. In the latest study,
NIOSH and MSHA collaborated to
conduct a survey to update information
about existing coal dust particle size
distribution in underground bituminous
coal mines. MSHA inspectors collected
a variety of dust samples from intake
and return airways from these mines.
NIOSH found that the coal dust particle
size distribution in intake airways is

much finer than in mines of the 1920s
because of the significant changes in
mining methods and equipment
(Cashdollar et al., 2010).

Given the results of this latest coal
dust particle size survey, NIOSH
conducted a series of large-scale dust
explosion tests at the NIOSH Lake Lynn
Experimental Mine (LLEM) using the
dust survey results to determine the
incombustible content necessary to
prevent explosion propagation. NIOSH
determined that to significantly
decrease the potential for propagation of
explosions, the finer coal dust particle
size found in intake airways requires a
greater incombustible content than the
65 percent required under MSHA’s
standard at that time, since the
explosion hazard increases as the coal
dust particle size decreases. Based on
the results of the LLEM testing, NIOSH
recommended an 80 percent total
incombustible content (TIC) in both
intake and return airways of bituminous
coal mines. In addition, despite survey
indications that return dust particle
sizes are finer than those in past studies,
NIOSH found that the existing
requirement of 80 percent TIC is still
sufficient for these areas, in the absence
of methane. The testing showed that the
TIC required to prevent flame
propagation becomes much less
dependent on coal particle size as the
TIC approaches and exceeds 80 percent
(Cashdollar et al., 2010). Therefore, the
results of the experiments support
MSHA'’s final rule requiring 80 percent
TIC for all areas of underground
bituminous coal mines.

In 2009, NIOSH published a paper
examining past mine explosions to
identify the ignition locations and
ignition sources responsible for the most
severe explosion events ignited in
intake air courses resulting in death
(Dubaniewicz 2009). MSHA reviewed
all of the accident reports identified by
NIOSH for the period from 1976 through
2001 (26 years). MSHA determined that
there were six explosions that resulted
in 46 fatalities in which rock dusting
conditions and practices in intake air
courses contributed to the severity of
the explosions. These explosions
occurred at: Scotia Mine in 1976;
Adkins Coal Company, No. 11 Mine in
1981; No. 1 Mine, RFH Coal Company
in 1982; Southmountain Coal Company
Mine No. 3 in 1992; No. 9 Mine, Day
Branch Coal Company in 1994; and Jim
Walter Resources, Inc. No. 5 Mine in
2001.

The Scotia Mine, Scotia Coal
Company, experienced two explosions
in 1976: March 9 and March 11. The
first explosion, which claimed the lives
of 15 miners, resulted from the ignition

of a large methane accumulation. Coal
dust entered into this explosion, but
only to a minor degree. The second
explosion, which claimed the lives of
eleven miners, started as a methane
explosion and coal dust entered into the
explosion and aided in the propagation
of the explosion (DOL/MSHA 1993).

On December 7, 1981, an explosion at
the Adkins Coal Company, No. 11 Mine
resulted in fatal injuries to eight miners.
A coal dust explosion occurred when a
blown-out shot ignited coal dust put
into suspension by other blasts of the
coal face. Sufficient quantities of rock
dust were not applied to the mine
surfaces and coal dust deposited on the
floor, roof, and ribs from previously
mined areas ignited and propagated the
explosion away from the face (DOL/
MSHA 1981).

The No. 1 Mine, RFH Coal Company,
experienced an explosion on January 20,
1982, resulting in the death of seven
miners. Flames from explosives were
not contained within the limits of the
coal being blasted killing two miners. A
coal dust explosion occurred when the
flame ignited coal dust put into
suspension by previous blasts.
Sufficient quantities of rock dust were
not applied to the mine surfaces and
coal dust propagated the explosion
throughout the entire mine. This coal
dust explosion claimed the lives of five
more miners (DOL/MSHA 1982).

The Southmountain Coal Company
Mine No. 3 experienced an explosion on
December 7, 1992, resulting in fatal
injuries to eight miners. An explosion
fueled by a limited quantity of methane
created enough force to place coal dust
into suspension ahead of the flame
front. Ignition of the coal dust allowed
immediate propagation of the explosion
because sufficient quantities of
incombustible rock dust were not
available to inert the coal dust. The coal
dust explosion propagated to the surface
areas of the mine (DOL/MSHA 1993).

The No. 9 Mine, Day Branch Coal
Company, experienced an explosion on
May 11, 1994, resulting in fatal injuries
to two miners. A limited quantity of
methane was ignited, and both methane
and coal dust accumulations
contributed to the propagation of the
initial explosion flame. As the explosion
traveled through the panel the methane
was consumed, however, coal dust
suspended in the air propagated the
explosion approximately 715 feet away
from the face (DOL/MSHA 1995).

On September 23, 2001, two
explosions at the Jim Walter Resources,
Inc. No. 5 Mine resulted in fatal injuries
to thirteen miners. The first explosion
was a methane explosion caused when
a roof fall occurred and damaged a large



Federal Register/Vol.

76, No. 119/ Tuesday, June 21, 2011/Rules and Regulations

35971

six-ton 64-volt scoop battery that was
connected to a battery charger. One
miner was severely injured or killed by
the first explosion. The MSHA
investigation report concluded that the
second explosion also started as a
methane explosion and strengthened
when it encountered additional
methane and coal dust. The explosion,
fueled primarily by coal dust,
propagated outby and claimed the lives
of 12 miners (DOL/MSHA 2002).

The impact of these mine explosions
might have been significantly reduced
had there been quantities of rock dust
applied in accordance with the final
rule. The rock dust would have
prevented the explosions from
propagating to areas where miners were
working, thus saving lives.

In addition, MSHA is also aware of at
least 4 explosions or ignitions occurring
in underground bituminous mines from
1985 through 2008 which did not result
in miner injuries or fatalities; however,
MSHA investigation reports concluded
that poor rock dust practices
contributed to these explosions.

Several commenters on the ETS,
including participants at the public
hearings, stated that they agreed with
MSHA'’s actions in issuing the ETS and
the supporting documentation for
increasing the incombustible content in
intake entries to 80 percent in
underground bituminous coal mines.
These commenters stated that
explosions in U.S. underground coal
mines have escalated in magnitude.
According to the commenters, one
explosion was so powerful that it had
ripped a roof strap bolted to the mine
roof, while another explosion destroyed
the welds on a scoop bucket. MSHA’s
experience indicates that many
explosions in underground bituminous
coal mines can be intensified by coal
dust.

Where rock dust is required to be
applied, the final rule requires that mine
operators distribute it upon the top,
floor, and sides of all underground areas
of a coal mine. MSHA intends for mine
operators to rock dust areas that pose
the greatest risk to miners. These areas
include areas near the active faces and
areas that contain ignition sources, such
as conveyor belt drives and conveyor
belt entries because they pose the
greatest potential for methane and coal
dust explosions.

Some commenters expressed concerns
with MSHA'’s enforcement of the ETS
because they believe mine operators are
applying less rock dust in underground
bituminous mines than required under
the ETS. For example, they noted a
longwall tailgate where a longwall
shearer had cut across a ““thousand-plus

foot longwall face” and deposited
considerable coal dust accumulations in
the immediate tailgate entry that was
not cleaned up or effectively rock
dusted. They also questioned MSHA’s
enforcement of the rock dust
maintenance standard in remote areas
such as remotely-located bleeder
entries. These commenters noted that in
Alabama, underground coal mine
bleeder entries have high levels of
methane, pillars yielding raw coal ribs
with fresh sloughage, coal
accumulation, and no mechanism to
apply rock dust.

The ETS and this final rule do not
change existing 30 CFR 75.402 which
addresses remote areas where there is
no feasible mechanism to apply
additional rock dust and states:

All underground areas of a coal mine,
except those areas in which the dust is too
wet or too high in incombustible content to
propagate an explosion, shall be rock dusted
to within 40 feet of all working faces, unless
such areas are inaccessible or unsafe to enter
or unless the Secretary or his authorized
representative permits an exception upon his
finding that such exception will not pose a
hazard to the miners. All crosscuts that are
less than 40 feet from a working face shall
also be rock dusted.

The September 2010 PIB provided
guidance to operators on existing
§75.402 and ETS § 75.403. It suggested
that they use bulk dusters, trickle
dusters or high-pressure rock dusting
machines to blow the rock dust into
inaccessible areas to maintain the 80%
TIC in remote areas.

In the ETS preamble, MSHA stated
that “Rock dust, when effectively
applied, can prevent explosions or
reduce the severity of explosions”

(75 FR 57851). In response, commenters
questioned what MSHA meant by the
term “effectively.” In the September
2010 PIB, MSHA emphasized that mine
operators are responsible for applying
rock dust in areas of underground
bituminous coal mines to inert coal and
float coal dust, loose coal, and other
combustible materials to comply with
the ETS. Miners are exposed to grave
hazards in these underground mines.
As little as 0.005 inch (the thickness of
a sheet of paper) of coal and float coal
dust on top of rock dusted surfaces is
capable of propagating an explosion.
Therefore, removal of coal dust,
including float coal dust, loose coal,
other combustible materials, and the
application and re-application, where
necessary, of rock dust are essential to
effectively protect miners from the
potential of a coal dust explosion; or if
one occurs, to reduce its severity and
prevent loss of life.

In the October 2010 PIL, MSHA
issued instructions to its inspectorate to
enhance enforcement of the ETS and to
check mine operators’ compliance with
the ETS and to take appropriate action,
as necessary. MSHA stated that if mine
operators allow coal, float coal dust, and
other combustible materials to
accumulate in active workings and on
equipment in the mine, or if the TIC of
the combined coal dust, rock dust, and
other dust in any area of the mine does
not meet the quantities required by the
ETS, inspectors should take appropriate
enforcement action.

MSHA stated in the October 2010 PIL
that during regular inspections MSHA
inspectors should continue to sample
the incombustible content as required
by MSHA’s existing sampling policy
and procedures for collecting rock dust
samples, including sampling to within
50 feet of the tailpiece. In addition, the
2010 PIL instructed inspectors to take
selective spot samples in areas that were
rock dusted prior to September 23, 2010
(the date the ETS was published), to
determine whether the mine operator is
maintaining the 80 percent TIC
requirements of the ETS. MSHA also
recommended that inspectors conduct
selective spot sampling in immediate
return entries, especially longwall
tailgate entries, and areas containing
seals. MSHA instructed inspectors to
begin spot sampling near the active
faces and in areas that contain ignition
sources, such as conveyor belt drives
and conveyor belt entries because these
areas pose the greatest potential for
methane and coal dust explosions.
Inspectors were instructed to identify
the spot samples in the same manner as
samples collected under the existing
sampling policy and use the same
mailing procedures. MSHA'’s existing
sampling policy and procedures are
under review.

When MSHA found a violation of 30
CFR 75.400, 75.402, or 75.403 under the
ETS, the October 2010 PIL instructed
Agency inspectors that abatement
should be set at the shortest reasonable
time after careful evaluation of
conditions on a mine-by-mine basis,
including whether the mine liberates
large volumes of methane gas or has a
history of methane ignitions. Inspectors
were further instructed that if an
operator failed to totally abate the
violation within the specified time, they
should consider issuance of a Section
104 (b) Order of Withdrawal.

If a mine operator has repeat
violations of §§ 75.400, 75.402 or
75.403, the October 2010 PIL advised
that inspection personnel should
discuss the adequacy of the cleanup
program with the operator and consider
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requiring the use of more effective rock
dusting equipment and methods for
controlling and maintaining the
incombustible content of the combined
coal dust, rock dust, and other dust
along with elevated enforcement
actions. Inspection personnel should
also consider changes to the cleanup
program which would require the use
of bulk dusters, trickle dusters or high-
pressure rock dusting machines to
continuously rock dust the areas
downwind of belt transfers, the returns
of active sections, the tailgates of
longwalls and the bleeder entries.

A commenter suggested dividing
existing § 75.400 (accumulations) into
three requirements. According to the
commenter, this action would separate
violations for accumulations on rock
dusted surfaces, on mobile equipment,
and on fixed plant equipment. This
comment is outside the scope of this
rulemaking.

Some commenters objected to
application of rock dust by hand. In
their opinion, this method is inadequate
to protect miners. Application of rock
dust by hand is not prohibited under the
final rule, as long as the 80 percent
incombustible content of the combined
coal dust, rock dust, and other dust is
maintained. Based on MSHA
experience, mine operators are capable
of maintaining the requirements of the
final rule through application of rock
dust by hand. However, MSHA
acknowledges that there are more
efficient methods of rock dusting,
such as:

¢ High pressure bulk—transfers large
dust quantities in short time with
limited labor required.

e Bantam—portable unit that can
mount on equipment to easily dust face
areas or can be used to spot dust.

e Slinger—portable duster with good
perimeter coating in a single pass.

e Trickle—good for dusting return
entries or belt entries, run continuously.

e Wet/Slurry—more coverage per
pound of dust, good adherence to coal,
can dust with miners inby and can be
easily applied in high areas.

e Mine-wide automated dusting
systems—System can be controlled by
programmable logic controllers
requiring less labor.

A commenter questioned whether it is
appropriate for MSHA to rely on results
of the NIOSH explosibility testing
(Cashdollar et al., 2010) from one coal
seam and apply it to all types of coal.
The commenter stated that the overall
hazard to miners in other coal seams is
inaccurately quantified by this study.
Other commenters urged MSHA to set
rock-dusting standards based on a
worst-case scenario (using high volatile

coal) with no relaxation for lower
volatile coal.

In its experimental studies of the
effect of particle size on explosion
hazard, NIOSH used coal from the
Pittsburgh coal seam. The data represent
the worst-case condition as stated in the
ETS preamble and in the NIOSH Report
of Investigations 9679 (Cashdollar et al.,
2010). NIOSH used this approach to
limit variables that could have
influenced the experiments related to
particle size alone. Published studies,
reported by Cashdollar 1996 and
Cashdollar et al., 2010, have examined
the roles of seam-specific and site-
specific coal qualities on explosibility.
Based on this research, there are two
primary coal characteristics that
influence dust explosibility and vary by
seam: (1) Inherent ash and moisture
content and (2) the volatility of the coal.
The final rule, like the ETS, considers
the variability of inherent ash and
moisture of coal as part of the
incombustible content of a sample used
to calculate the 80% requirement. The
volatility of the coal is expressed as the
percentage of volatile matter determined
by proximate analysis. Studies
published by the U.S. Bureau of Mines
(USBM) found that all coals with
volatility in excess of 12% are
explosible. More specifically, higher
volatile coals require a lower dust
concentration (mass of dust per unit
volume) to produce an explosion. The
Pittsburgh seam coal has an average
volatility of 37%. Experimental studies
comparing explosion hazards of various
coals have defined a relationship
between the minimum rock dusting
requirements to inert and the volatility
of coals (Cashdollar, 1996).

Lower volatile coals (less than 30%
volatile matter) require less rock dust to
inert the coal dust, although it would
not be a significant reduction in the
amount of rock dust. The final rule is
based on the worst-case conditions of
coal dust (particles less than 200 mesh)
for high volatile bituminous coals.
Therefore, the final rule retains the ETS
language and provides an extra margin
of safety for coals with lower volatile
content.

Commenters questioned whether
additional rock dust, particularly in
intake airways, increases miners’
exposures to respirable coal mine dust
above the allowable limit. This
commenter suggested that the ETS,
coupled with MSHA'’s proposal to
reduce the respirable coal mine dust
limit by half in these same air courses,
created incompatible standards. This
commenter believes that if MSHA is to
require both standards, then MSHA
must revise its position with regard to

the use of wet dusting systems for intake
roadways and aircourses to reduce
respirable dust exposures from rock
dusting.

MSHA standards do not require that
rock dust contain any respirable
fraction. MSHA'’s existing definition for
rock dust establishes specifications for
rock dust. Operators must assure that
rock dust applied meets this definition.

With regard to the utility of wet
dusting methods to control rock dust in
underground coal mines, MSHA
believes that for this approach to be
effective, the wet products must be
applied often enough to prevent an
accumulation of float coal dust atop
coated surfaces. The use of wet dusting
technology has some limitations in an
underground coal mine. The use of wet
or foam-type application of rock dust
and the use of other inerting agents have
been explored for decades. These wet
products work by binding or coating
coal dusts and preventing them from
being entrained in an explosion front
rather than mixing with and inerting the
coal dust. This creates a coating on
surfaces, on top of which new coal dust
can accumulate. This coating will not
provide as effective inerting capability
in the event of an explosion as dry rock
dust.

Finally, some commenters expressed
concern that MSHA is precluding some
mine operators from using scrubbers in
underground mines. These commenters
suggested that MSHA should allow the
immediate use of scrubbers on mining
machinery where coal dust is being
generated at the face, stating that
scrubbers remove 92 percent of
respirable dust out of the air, which
would help operators achieve the rock
dusting requirements. Commenters did
not provide supporting data. Although
MSHA does not prohibit the use of
scrubbers in appropriate cases, this
issue is outside the scope of this
rulemaking.

Commenters objected to the
protracted time that it takes MSHA to
obtain results of rock dust samples.
These commenters also inquired as to
the availability of a method to
immediately assess compliance through
real-time monitoring instead of waiting
weeks for compliance results. The Coal
Dust Explosibility Meter (CDEM) is new
technology that uses optical reflectance
to measure the relative concentration
ratio of coal dust (black) to rock dust
(white/grey) in a rock dust sample
collected in an underground coal mine.
The CDEM is intended to be used by
mine operators and MSHA as a
screening tool inside the mine to assess
the explosion hazard potential in real
time and take prudent actions to
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mitigate the hazard. The CDEM is not
intended to replace the current MSHA
laboratory analysis of coal mine dust
samples for incombustible content, but
to serve as a supplemental device for
enhancing mine safety through
improved rock dusting practices. MSHA
is improving its laboratory analysis
function to reduce analysis time.

III. Regulatory Economic Analysis

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order (E.O.) 12866,
the Agency must determine whether a
regulatory action is ““significant” and
subject to review by the Office of
Management and Budget (OMB).
Section 3(f) of E.O. 12866 defines a
“significant regulatory action” as an
action that is likely to result in a rule:
(1) Having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a

sector of the economy, productivity,
competition, jobs, the environment,
public health or safety or state local or
tribal governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Under E.O.s 13563 and 12866, the
Agency must assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the

importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility.

MSHA has determined that this final
rule does not have an annual effect of
$100 million or more on the economy,
and is not an economically “significant
regulatory action” pursuant to § 3(f) of
E.O. 12866. However, the final rule, like
the ETS, raises novel, legal or policy
issues and is therefore subject to OMB
review.

MSHA has not prepared a separate
regulatory economic analysis for this
rulemaking. Rather, the analysis is
presented below.

B. Population at Risk

The final rule applies to all
underground bituminous coal mines in
the United States. There are
approximately 415 active underground
bituminous coal mines employing
47,119 miners. Table 1 presents the 415
underground bituminous coal mines by
employment size.

TABLE 1—UNDERGROUND BITUMINOUS COAL MINES AND MINERS, 12 MONTH AVERAGE AS OF JANUARY 2010, BY

EMPLOYMENT SIzZE*

Number of
Total
underground
. . P employment at
Mine size bItU(T)IQIOUS underground
mines coal mines
T=T9 EMPIOYEES ...ttt ettt et e e st e e e ae e e e e s et e e R n e e e e R R e e e e R e e e e e e et e e ane et e e nr e e e nreeenaneeennnee 73 1,136
20500 EMPIOYEES ......neiiiiiiieee ettt ettt et h e bt b e e e e e e e s h e e b e e e ae e nhe e e e et e e e be e saeesee e e 330 29,390
BOT+ EMPIOYEES ...ttt e et e et e et e e et e e s et e e e e e e et e e R e e e e R e e e nRn e e e nn e e e e annn e e e nn e e e anreenn 12 9,708
(70701 (= Te1 (o] £ PRSP BTUUROPRRRPR 6,885
LI 12 | USRS UUPURPR 415 47,119

*Source: MSHA MSIS Data (March 2010).

The 415 underground coal mines
produced an estimated 331.7 million
short tons of coal in 2009. The average
price of coal in underground mines in

2009 was $55.77 per short ton and was
obtained from the U.S. Department of
Energy (DOE), Energy Information
Administration (EIA), Annual Coal

Report 2009, October 2010, Table 28.
Table 2 presents the coal production
and revenues for 2009.

TABLE 2—COAL PRODUCTION IN SHORT TONS AND COAL REVENUES IN 2009 FOR MINES AFFECTED BY THE FINAL RULE

Mine size

Coal production Coal revenue

ToTO EMPIOYEES ...ttt ettt e b et sae e bt e e ae e e bt e e et e bt st e et e e sab e e sre e 4,972,836 $277,335,064
20-500 Employees .... 236,453,706 13,187,023,184
500+ EMPIOYEES ...ttt ettt ettt b e ea et bt e e b e nr e ebe e e ar e ans 90,256,010 5,033,577,678
1o - | ST P PSP PR URPTOPPR 331,682,552 18,497,935,926
C. Benefits Accumulations of coal dust can explosions, the rock dusting conditions

Since MSHA did not receive any
comments on the benefits analysis
presented in the preamble of the ETS,
the Agency has retained that analysis for
the final rule. For the convenience of
the reader, the entire benefits analysis is
presented below.

propagate and contribute to the severity
of mine explosions. During the period
1976 to 2001 (26 years) there were 26
fatal methane and/or coal dust
explosions in underground coal mines
that resulted in 139 fatalities
(Dubaniewicz, 2009). In 6 of those 26

and practices in intake air courses were
identified as either the cause or a
contributing factor in the explosions. In
addition to reviewing the Dubaniewicz
report, MSHA also reviewed the
Agency’s own fatal investigation reports
for these explosions. Based upon this
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review, MSHA determined that the
requirements in this final rule would
have either prevented or reduced the
severity of these explosions. These
explosions resulted in 46 deaths,
approximately 2 deaths per year (46
deaths/26 years). The requirements in
this final rule probably would not have
prevented all of the deaths from the 6
explosions. MSHA estimates that the
final rule will prevent approximately 1
to 1.5 deaths per year.

MSHA also studied explosions and
ignitions resulting in non-fatal injuries
that occurred during the period from
1986 through 2001 (16 years). During
that time, there were 3 explosions that
resulted in at least 4 non-fatal injuries
in which rock dusting conditions and
practices contributed to the explosions.
Based on the data, MSHA determined
that the requirements in the final rule
will prevent 1 additional injury about
every 4 years (4 injuries/16 years).

However, these estimates are not
precise and the final rule could prevent
additional injuries. MSHA is also aware
of at least 4 explosions or ignitions
occurring from 1985 through 2008
which did not result in any injuries or
fatalities; however, the investigation
report concluded that poor rock dust
practices contributed to these
explosions. MSHA projects that the final
rule will improve rock dust practices in
underground bituminous coal mines
and the safety and health of miners.

The final rule will decrease
explosibility of the coal dust deposited
in underground bituminous coal mines,
which will decrease both the probability
that an explosion will occur and, if an
explosion does occur, the severity of the
explosion. MSHA projects a significant
reduction in fatalities and injuries with
the implementation of the final rule.

MSHA calculates benefits in terms of
an annual average. However, the final
rule is targeted at mine explosions,
which are catastrophic events that may
not occur on a regular basis. They can
unfortunately occur multiple times in a
single year, but may not occur again for
a number of years. Thus, MSHA’s
average estimate of 1 to 1.5 deaths
prevented a year cannot fully reflect the
impact of preventing a given explosion
or series of explosions, since each
would be unique in terms of its impacts.
MSHA has estimated the benefits of the
final rule within this context. The
number of fatalities and injuries that
may be prevented by this final rule may
be understated.

D. Compliance Costs

MSHA did not receive any comments
that directly addressed the cost
estimates presented in the preamble of
the ETS. For this reason, MSHA has
retained that analysis for the final rule,
with one change as is noted below to
address rock dusting in hard-to-reach
areas, such as remote bleeder entries.

MSHA estimates that the final rule
will result in total yearly costs for
operators of underground bituminous
coal mines of approximately $26.3
million: $0.3 million for mines with
1-19 employees; $18.9 million for
mines with 20-500 employees; and $7.2
million for mines with 501 or more
employees. The totals above do not sum
due to rounding.

As is noted below, MSHA'’s cost
estimates are based upon 2009 data. On
April 14, 2010, West Virginia (WV)
issued an Executive Order requiring that
dust samples meet the NIOSH
recommendation of 80% total
incombustible content. MSHA did not
consider the WV requirement in its
analysis; thus the cost estimates
attributable to the final rule may be
overstated.

Derivation of Compliance Costs

Results from 26,576 intake rock dust
samples collected by MSHA in 2009
show that over 75% of the samples had
a total incombustible content (TIC)
equal to or greater than 80%. While it
is not possible to precisely determine
the additional amount of rock dust
needed based upon these samples,
MSHA developed cost estimates using
the following:

e MSHA assumed that the costs
related to the 25% of samples that were
below 80% TIC were the costs of going
from 65% required under the existing
standard to 80% TIC.

¢ Some samples that were below 80%
TIC were below 65% TIC and others
were above 65% TIC. To calculate costs,
MSHA assumed that 25% of the mines
in each size category would have to
increase the TIC in the intakes from
65% to 80%, and developed costs
accordingly.

MSHA estimates that approximately
18 mines with fewer than 20 employees
(73 mines x 25%); 83 mines with
20-500 employees (330 mines X 25%);
and 3 mines with more than 500
employees (12 mines x 25%) will incur
costs to comply with the final rule.

MSHA also estimates that these mines
will require 115% more rock dust to
comply with the final rule. The 115%
increase in the amount of rock dust
needed was calculated by solving the
following set of equations:

e The initial amount of rock dust
(RDo) equals 65% of the initial amount
of total dust (TDy), as is specified in
equation 1.

Equation 1: RDg = 0.65 x TDg

e The initial amount of rock dust
(RDo) plus the added rock dust (RDap)
equals 80% of the initial amount of total
dust (TDo) plus the added rock dust
(RDap) as is specified in equation 2.

Equation 2: RDg + RDap = 0.8 X (TDg +
RDap)

Based upon the experience of MSHA'’s
field staff, MSHA estimates the total
costs associated with purchasing and
applying rock dust to comply with the
previous rock dust requirements were
$0.20 per ton of coal produced for mine
operators with fewer than 20 employees
and $0.23 per ton of coal produced for
mine operators with 20 or more
employees. Therefore, the regulatory
economic analysis for the ETS estimated
additional compliance cost for the
affected mines would be $0.23 ($0.20 x
115%) per ton of coal produced for
mines with fewer than 20 employees
and $0.27 ($0.23 x 115%) per ton of coal
produced for mines with 20 or more
employees.

In response to commenters’ concerns,
MSHA has increased the estimated cost
to purchase and apply rock dust by 20
percent in this analysis to account for
the additional cost related to applying
rock dust in hard-to-reach areas. Thus
the compliance cost for the affected
mines will be $0.28 ($0.23 x 120%) per
ton of coal produced for mines with
fewer than 20 employees and $0.32
($0.27 x 120%) per ton of coal produced
for mines with 20 or more employees.

From these estimates, MSHA projects
that the costs for purchasing and
applying rock dust would increase by
$26.3 million per year due to the final
rule. Table 3 shows that, disaggregated
by mine size, yearly costs will be
approximately: $0.3 million for mine
operators with fewer than 20 employees;
$18.9 million for mine operators with
20-500 employees; and $7.2 million for
mine operators with more than 500
employees. The totals above do not sum
due to rounding.
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TABLE 3—PROJECTED COMPLIANCE COSTS BASED ON MINE SIZE AND ADDITIONAL ROCK DUST PER SHORT TON OF COAL

PRODUCED
Average i Increase in
preliminary '?ggk'tggstl yearly costs
Mine size Mine count 2009 coal costs per to apply rock
production short ton of dust to
(short tons) coal broduced comply with
per mine P final rule
1=19 EMPIOYEES ..o 18 68,121 $0.276 $338,000
20-500 Employees 83 716,526 0.317 18,853,000
501+ EMPIOYEES ..o s 3 7,521,334 0.317 7,153,000
TOAl s 104 | e | e 26,344,000

E. Net Benefits

Since MSHA did not receive any
comments in the net benefits analysis in
the preamble of the ETS, the Agency has
retained that analysis for the final rule.
The only changes are due to the changes
in the estimated costs discussed in the
previous section.

This section presents a summary of
the estimated net benefits of the final
rule for informational purposes only.
Under the Mine Act, MSHA is not
required to use estimated net benefits as
the basis for its decision.

MSHA based its estimates of the
monetary values for the benefits
associated with the final rule on
relevant literature. To estimate the
monetary values of these reductions in
cases, MSHA performed an analysis of
the imputed value of fatalities prevented
based on a willingness-to-pay approach.
This approach relies on the theory of
compensating wage differentials (i.e.,
the wage premium paid to workers to
accept the risk associated with various
jobs) in the labor market. A number of
studies have shown a correlation
between higher job risk and higher
wages, suggesting that employees
demand monetary compensation in
return for incurring a greater risk of
injury or fatality.

Viscusi and Aldy (2003) conducted an
analysis of studies that use a
willingness-to-pay methodology to
estimate the imputed value of life-
saving programs (i.e., meta-analysis) and
found that each fatality prevented was
valued at approximately $7 million and
each lost work-day injury was
approximately $50,000 in 2000 dollars.
Using the GDP Deflator (U.S. Bureau of
Economic Analysis, 2010), this yields an
estimate of $8.7 million for each fatality
prevented and $62,000 for each injury
prevented in 2009 dollars. This value of
a statistical life (VSL) estimate is within
the range of the substantial majority of
such estimates in the literature ($1
million to $10 million per statistical

life), as discussed in OMB Circular A—
4 (OMB, 2003).

Although MSHA is using the Viscusi
and Aldy (2003) study as the basis for
monetizing the expected benefits of the
final rule, the Agency does so with
several reservations, given the
methodological difficulties involved in
estimating the compensating wage
differentials (see Hintermann et al.,
2008). Furthermore, these estimates
pooled across different industries may
not capture the unique circumstances
faced by coal miners. For example, some
have suggested that VSL models be
disaggregated to account for different
levels of risk, as might occur in coal
mining (Sunstein, 2004). In addition,
coal miners may have few options of
alternative employers and in some cases
only one employer (near-monopsony or
monopsony) that may depress wages
below those in a more competitive labor
market.

MSHA recognizes that monetizing the
value of a statistical life is difficult and
involves uncertainty and imprecision.
In the future, MSHA plans to work with
other agencies to refine the approach
taken in this final rule.

Based upon the estimated prevention
of 1 to 1.5 deaths per year and 1 injury
every 4 years, the final rule will result
in monetized benefits of approximately
$8.7 to 13.1 million per year. As noted
above, MSHA believes that the final rule
may prevent additional injuries;
however, due to data limitations,
quantification is not possible and they
have not been included in the
monetized benefits.

In addition to the injuries and
fatalities prevented, MSHA anticipates
that savings to operators will result from
the final rule preventing or reducing the
severity of explosions. As noted above,
6 explosions (about 0.23 per year)
involving fatalities occurred in the 26
year period 1976 to 2001 and 4
explosions (about 0.17 per year) that did
not involve any fatalities or injuries
occurred in the 24 year period 1985
through 2008. MSHA estimates that the

final rule will prevent or reduce the
severity of about one explosion every
two and a half years.

Explosions can result in tremendous
costs to a mine operator. MSHA
estimates that the time to recover a mine
after an explosion is a minimum of 8
weeks. Factors such as lost wages, lost
production, rehabilitation, payment for
the mine rescue teams and other staff,
and miscellaneous expenses could
result in costs that range between $2
and $7 million, depending on the extent
of the explosion and the size of the
mine.

Additional costs include lost
equipment, which could run into the
millions of dollars. For example, the
cost of a set of advancing type mining
equipment (continuous mining
machine, roof bolting machine, shuttle
car, scoop and power center) would be
approximately $8 million while the cost
of a longwall unit would be
approximately $200 million. Replacing
the electric and waterlines, rails, roof
supports, pumps, and power centers
could add a couple of million dollars
more to costs.

If a mine operator is unable to reopen
the mine after an explosion like some of
the mines examined by MSHA, costs
will vary depending on the amount of
recoverable reserves. The anticipated
cost of lost reserves could range from a
few million dollars for a small mine to
in excess of hundreds of millions
dollars for a large mine.

Based upon these values, MSHA
estimates that preventing or reducing
the severity of a typical explosion in an
underground coal mine will save the
operator approximately $15 to $40
million in direct costs (e.g., mine rescue,
wages and equipment). Based on one
explosion every two and a half years,
MSHA estimates that the final rule will
result in annual savings to operators of
between $6 million ($15 million per
explosion x 0.4 explosions per year) and
$16 million ($40 million per explosion
x 0.4 explosions per year) depending
upon the size of the mine and severity
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of the explosion. In addition, MSHA
believes that the final rule will prevent
operator losses resulting from the
inability to recover coal reserves,

although MSHA has not quantified
these savings due to the imprecision of
the data. Furthermore, MSHA'’s average
estimate of 1 to 1.5 deaths prevented a

TABLE 4—MONETIZED NET BENEFITS
[Millions of 2009 dollars]

year cannot fully reflect the impact of
preventing a given explosion or series of
explosions, since each would be unique
in terms of its impacts.

Yearly cost :
Yearly savings
Yearly fatalities and injuries avoided to apply from reducing Annual net
additional explosions benefits
rock dust p
B8.7 10 F13.1 i $26.3 | $6 10 $16 .eovervireieceeee e —11.6 to 2.8.

Note: The final rule is targeted at the prevention of explosions, which are rare but catastrophic events. The net benefits, which must be esti-
mated on an annual basis, do not necessarily reflect the impact of preventing a given explosion or series of explosions, since each would be

unique in terms of its impacts.

IV. Feasibility

MSHA did not receive any comments
on the feasibility analysis presented in
the preamble of the ETS. The Agency
concludes that the requirements of the
final rule are technologically and
economically feasible.

A. Technological Feasibility

MSHA concludes that this final rule
is technologically feasible. The final
rule is not technology-forcing. The
benefits of rock dusting have been
known for at least a century. Mine
operators have been required to comply
with the Coal Act, Mine Act, and ETS
rock dusting requirements in 30 CFR
75.403, collectively for more than 40
years. The final rule adopts the ETS
requirement for total incombustible
content of dust in the mine. The final
rule does not require operators to make
any innovations in existing equipment
or techniques used to rock dust.

B. Economic Feasibility

MSHA also concludes that this final
rule is economically feasible. The U.S.
underground bituminous sector
produced an estimated 331,682,552
short tons of coal in 2009. Using the
2009 price of underground coal of
$55.77 per short ton, and estimated
2009 coal production in tons,
underground coal revenues are
estimated to be approximately
$18.5 billion. MSHA estimated the
yearly compliance costs of the final rule
to be $26.3 million, which is 0.14
percent of revenues ($26.3 million/$18.5
billion) for underground bituminous
coal mines. MSHA has traditionally
used a revenue screening test—whether
the yearly compliance costs of a
regulation are less than 1 percent of
revenues—to establish presumptively
that compliance with the regulation is
economically feasible for the mining
community.

V. Regulatory Flexibility Act and Small
Business Regulatory Enforcement
Fairness Act (SBREFA)

Pursuant to the Regulatory Flexibility
Act (RFA) of 1980, as amended by
SBREFA, MSHA has analyzed the
impact of the final rule on small
businesses. Based on that analysis,
MSHA has notified the Chief Counsel
for Advocacy, Small Business
Administration, and made the
certification under the Regulatory
Flexibility Act at 5 U.S.C. 605(b) that
the final rule will not have a significant
economic impact on a substantial
number of small entities. The factual
basis for this certification is presented
below.

A. Definition of a Small Mine

Under the RFA, in analyzing the
impact of the final rule on small
entities, MSHA must use the Small
Business Administration (SBA)
definition for a small entity or, after
consultation with the SBA Office of
Advocacy, establish an alternative
definition for the mining industry by
publishing that definition in the Federal
Register for notice and comment. MSHA
has not taken such an action and is
required to use the SBA definition. The
SBA defines a small entity in the mining
industry as an establishment with 500
or fewer employees.

In addition to examining small
entities as defined by SBA, MSHA has
also looked at the impact of this final
rule on underground bituminous coal
mines with fewer than 20 employees,
which MSHA and the mining
community have traditionally referred
to as “small mines.” These small mines
differ from larger mines not only in the
number of employees, but also in
economies of scale in material
produced, in the type and amount of
production equipment, and in supply
inventory. The costs of complying with
the final rule and the impact of the final

rule on small mines will also be
different. It is for this reason that small
mines are of special concern to MSHA.

MSHA concludes that it can certify
that the final rule will not have a
significant economic impact on a
substantial number of small entities that
are covered by this final rule. The
Agency has determined that this is the
case both for mines with fewer than 20
employees and for mines with 500 or
fewer employees.

B. Factual Basis for Certification

MSHA initially evaluates the impacts
on “small entities” by comparing the
estimated compliance costs of a rule for
small entities in the sector affected by
the rule to the estimated revenues for
the affected sector. When estimated
compliance costs are less than one
percent of the estimated revenues, the
Agency believes it is generally
appropriate to conclude that there is no
significant economic impact on a
substantial number of small entities.
When estimated compliance costs
exceed one percent of revenues, MSHA
investigates whether a further analysis
is required.

For underground bituminous coal
mines, the estimated preliminary 2009
production was 4,972,836 short tons for
mines that had fewer than 20 employees
and 241,426,542 short tons for mines
that had 500 or fewer employees. Using
the 2009 price of underground coal of
$55.77 per short ton and total 2009 coal
production in short tons, underground
coal revenues are estimated to be
approximately $277.3 million for mines
employing fewer than 20 employees and
$13.4 billion for mines employing 500
or fewer employees. The yearly costs of
the final rule for mines that have fewer
than 20 employees is 0.12 percent
($338,000/$277.3 million) of annual
revenues, and the yearly costs of the
final rule for mines that have 500 or
fewer employees is 0.14 percent
($19.2 million/$13.5 billion) of annual
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revenues. Using either MSHA’s
traditional definition of a small mine
(one having fewer than 20 employees) or
SBA'’s definition of a small mine (one
having 500 or fewer employees), the
yearly costs for underground
bituminous coal mines to comply with
the final rule will be less than 1 percent
of estimated revenues. Accordingly,
MSHA has certified that the final rule
will not have a significant impact on a
substantial number of small entities that
are covered by the final rule.

VI. Paperwork Reduction Act of 1995

The final rule contains no additional
information collections under the
Paperwork Reduction Act.

VII. Other Regulatory Considerations

A. The Unfunded Mandates Reform Act
of 1995

MSHA has reviewed the final rule
under the Unfunded Mandates Reform
Act of 1995 (2 U.S.C. 1501 et seq.).
MSHA has determined that the final
rule does not include any federal
mandate that may result in increased
expenditures by State, local, or tribal
governments; nor will it increase private
sector expenditures by more than $100
million in any one year or significantly
or uniquely affect small governments.
Accordingly, the Unfunded Mandates
Reform Act of 1995 requires no further
Agency action or analysis.

B. Executive Order 13132: Federalism

The final rule does not have
“federalism implications” because it
will not “have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”
Accordingly, under E.O. 13132, no
further Agency action or analysis is
required.

C. The Treasury and General
Government Appropriations Act of
1999: Assessment of Federal
Regulations and Policies on Families

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (5 U.S.C. 601 note) requires
agencies to assess the impact of Agency
action on family well-being. MSHA has
determined that the final rule will have
no effect on family stability or safety,
marital commitment, parental rights and
authority, or income or poverty of
families and children. The final rule
impacts only the underground
bituminous coal mine industry.
Accordingly, MSHA certifies that the
final rule will not impact family well-
being.

D. Executive Order 12630: Government
Actions and Interference With
Constitutionally Protected Property
Rights

The final rule does not implement a
policy with takings implications.
Accordingly, under E.O. 12630, no
further Agency action or analysis is
required.

E. Executive Order 12988: Civil Justice
Reform

The final rule was written to provide
a clear legal standard for affected
conduct and was carefully reviewed to
eliminate drafting errors and
ambiguities, so as to minimize litigation
and undue burden on the Federal court
system. Accordingly, the final rule will
meet the applicable standards provided
in section 3 of E.O. 12988, Civil Justice
Reform.

F. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The final rule will have no adverse
impact on children. Accordingly, under
E.O. 13045, no further Agency action or
analysis is required.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The final rule does not have ‘““tribal
implications” because it will not “have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.”
Accordingly, under E.O. 13175, no
further Agency action or analysis is
required.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Executive Order 13211 requires
agencies to publish a statement of
energy effects when a rule has a
significant energy action (i.e., it
adversely affects energy supply,
distribution or use). MSHA has
reviewed this final rule for its energy
effects because the final rule applies to
the underground coal mining sector.
Because the final rule will result in
yearly costs of approximately $26.3
million to the underground coal mining
industry, relative to annual revenues of
$18.5 billion in 2009, MSHA has
concluded that it is not a significant
energy action because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Accordingly, under this analysis, no

further Agency action or analysis is
required.
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IX. Final Rule—Regulatory Text

List of Subjects in 30 CFR Part 75

Mine safety and health, Underground
coal mines, Combustible Materials and
Rock Dusting.

Dated: June 15, 2011.
Joseph A. Main,
Assistant Secretary of Labor for Mine Safety
and Health.

Chapter I of Title 30, part 75 of the
Code of Federal Regulations is amended
as follows:

PART 75—SAFETY STANDARDS FOR
UNDERGROUND COAL MINES

m 1. The authority citation for part 75 is
revised to read as follows:

Authority: 30 U.S.C. 811.

m 2. Section 75.403 is republished to
read as follows:

§75.403 Maintenance of incombustible
content of rock dust.

Where rock dust is required to be
applied, it shall be distributed upon the
top, floor, and sides of all underground
areas of a coal mine and maintained in
such quantities that the incombustible
content of the combined coal dust, rock
dust, and other dust shall be not less
than 80 percent. Where methane is
present in any ventilating current, the
percent of incombustible content of
such combined dust shall be increased
0.4 percent for each 0.1 percent of
methane.

[FR Doc. 2011-15247 Filed 6-20-11; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2011-0492]

Drawbridge Operation Regulations;
Connecticut River, Old Lyme, CT

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Amtrak Railroad
Bridge at mile 3.4, across the
Connecticut River at Old Lyme,
Connecticut. The deviation is necessary
to facilitate scheduled maintenance at
the bridge. This deviation allows the
bridge to remain in the closed position
during the deviation period.

DATES: This deviation is effective from
12:01 a.m. through 6 a.m. on June 23,
2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0492 and are available online at http://
www.regulations.gov, inserting USCG—
2011-0492 in the “Keyword” and then
clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,

West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Judy Leung-Yee, Project
Officer, First Coast Guard District,
judy.k.leung-yee@uscg.mil, or telephone
(212) 668-7165. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION: The
Amtrak Railroad Bridge, across the
Connecticut River at mile 3.4, at Old
Lyme, Connecticut, has a vertical
clearance in the closed position of 19
feet at mean high water and 22 feet at
mean low water. The drawbridge
operation regulations are listed at 33
CFR 117.205(b).

The waterway users are commercial
and recreational vessels.

The owner of the bridge, National
Railroad Passenger Company (Amtrak),
requested a temporary deviation from
the regulations to facilitate repair of the
main gear box and secondary reducer at
the bridge.

Under this temporary deviation the
Amtrak Railroad Bridge may remain in
the closed position between 12:01 a.m.
and 6 a.m. on June 23, 2011. Vessels
that can pass under the bridge in the
closed position may do so at any time.

The local marinas and commercial
users were notified. No objections were
received.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 8, 2011.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2011-15351 Filed 6—20-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2011-0481]

Drawbridge Operation Regulations;
Long Island, New York Inland
Waterway From East Rockaway Inlet to
Shinnecock Canal, Nassau, NY

AGENCY: Coast Guard, DHS.
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ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Long Beach Bridge
at mile 4.7, across Reynolds Channel at
Nassau, New York. The deviation is
necessary to facilitate public safety for
a public event. This deviation allows
the bridge to remain in the closed
position for two hours.

DATES: This deviation is effective from
10 p.m. on June 25, 2011, through 11:59
p-m. on June 26, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0481 and are available online at http://
www.regulations.gov, inserting USCG—
2011-0481 in the “Keyword” and then
clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Judy Leung-Yee, Project
Officer, First Coast Guard District,
judy.k.leung-yee@uscg.mil, or telephone
(212) 668-7165. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.

SUPPLEMENTARY INFORMATION: The Long
Beach Bridge, across Reynolds Channel
at mile 4.7, at Nassau, New York, has a
vertical clearance in the closed position
of 20 feet at mean high water and 24 feet
at mean low water. The drawbridge
operation regulations are listed at 33
CFR 117.799(g).

The waterway users are mostly
commercial operators.

The owner of the bridge, Nassau
County Department of Public Works,
requested a temporary deviation from
the regulations to facilitate public safety
during a public event, the Annual
Salute to Veterans Fireworks Display on
Saturday June 25, 2011.

Under this temporary deviation the
Long Beach Bridge may remain in the
closed position between 10 p.m. and
11:59 p.m. on June 25, 2011. In the
event of inclement weather on the
scheduled date the fireworks display
will occur between 10 p.m. and 11:59
p-m. on June 26, 2011. Vessels that can
pass under the bridge in the closed
position may do so at any time.

The commercial users were notified.
No objections were received.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 8, 2011.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2011-15352 Filed 6—20-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS—-R1-ES-2009-0050; 92220-1113—
0000-C3]

RIN 1018-AW60

Endangered and Threatened Wildlife
and Plants; Establishment of a
Nonessential Experimental Population
of Bull Trout in the Clackamas River
Subbasin, OR

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), jointly with
the State of Oregon, and in cooperation
with the U.S. Forest Service, Mt. Hood
National Forest (USFS), National Marine
Fisheries Service (NMFS), and
Confederated Tribes of the Warm
Springs Reservation of Oregon
(CTWSRO), will establish a nonessential
experimental population (NEP) of bull
trout (Salvelinus confluentus) in the
Clackamas River and its tributaries in
Clackamas and Multnomah Counties,
Oregon, under section 10(j) of the
Endangered Species Act of 1973, as
amended (Act). The geographic
boundaries of the NEP include the
entire Clackamas River subbasin as well
as the mainstem Willamette River, from
Willamette Falls to its points of
confluence with the Columbia River,
including Multnomah Channel. The best
available data indicate that
reintroduction of bull trout to the
Clackamas River subbasin is biologically
feasible and will promote the
conservation of the species.

DATES: This rule is effective June 21,
2011.

ADDRESSES: This final rule, along with
the public comments, Environmental
Assessment (EA), and Finding of No

Significant Impact (FONSI), is available
on the Internet at http://
www.regulations.gov. Comments and
materials received, as well as supporting
documentation used in the preparation
of this final rule, are also available for
inspection, by appointment, during
normal business hours, at the U.S. Fish
and Wildlife Service, Oregon Fish and
Wildlife Office, 2600 SE. 98th Avenue,
Suite 100, Portland, Oregon 97266;
(telephone 503-231-6179).

FOR FURTHER INFORMATION CONTACT:
Chris Allen at the address listed above.
If you use a telecommunication device
for the deaf (TDD), call the Federal
Information Relay Service (FIRS) at
800—-877-8339.

SUPPLEMENTARY INFORMATION:
Background
Statutory and Regulatory Framework

The 1982 amendments to the Act (16
U.S.C. 1531 et seq.) included the
addition of section 10(j) which allows
for the designation of reintroduced
populations of listed species as
“experimental populations.” Under
section 10(j) of the Act and our
regulations at 50 CFR 17.81, the Service
may designate as an experimental
population a population of endangered
or threatened species that has been or
will be released into suitable natural
habitat outside the species’ current
natural range (but within its probable
historical range, absent a finding by the
Director of the Service in the extreme
case that the primary habitat of the
species has been unsuitably and
irreversibly altered or destroyed).

Before authorizing the release as an
experimental population of any
population (including eggs, propagules,
or individuals) of an endangered or
threatened species, and before
authorizing any necessary
transportation to conduct the release,
the Service must find, by regulation,
that such release will further the
conservation of the species. In making
such a finding, the Service uses the best
scientific and commercial data available
to consider: (1) Any possible adverse
effects on extant populations of a
species as a result of removal of
individuals, eggs, or propagules for
introduction elsewhere; (2) the
likelihood that any such experimental
population will become established and
survive in the foreseeable future; (3) the
relative effects that establishment of an
experimental population will have on
the recovery of the species; and (4) the
extent to which the introduced
population may be affected by existing
or anticipated Federal or State actions or
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private activities within or adjacent to
the experimental population area.

Furthermore, as set forth in 50 CFR
17.81(c), all regulations designating
experimental populations under section
10(j) must provide: (1) Appropriate
means to identify the experimental
population, including, but not limited
to, its actual or proposed location,
actual or anticipated migration, number
of specimens released or to be released,
and other criteria appropriate to identify
the experimental population(s); (2) a
finding, based solely on the best
scientific and commercial data
available, and the supporting factual
basis, on whether the experimental
population is, or is not, essential to the
continued existence of the species in the
wild; (3) management restrictions,
protective measures, or other special
management concerns of that
population, which may include but are
not limited to, measures to isolate and/
or contain the experimental population
designated in the regulation from
natural populations; and (4) a process
for periodic review and evaluation of
the success or failure of the release and
the effect of the release on the
conservation and recovery of the
species.

Under 50 CFR 17.81(d), the Service
must consult with appropriate State fish
and wildlife agencies, local
governmental entities, affected Federal
agencies, and affected private
landowners in developing and
implementing experimental population
rules. To the maximum extent
practicable, section 10(j) rules represent
an agreement between the Service, the
affected State and Federal agencies, and
persons holding any interest in land
which may be affected by the
establishment of an experimental
population.

Under 50 CFR 17.81(f), the Secretary
of the Interior (Secretary) may designate
critical habitat as defined in section
3(5)(A) of the Act for an essential
experimental population. In those
situations where a portion or all of an
essential experimental population
overlaps with a natural population of
the species during certain periods of the
year, no critical habitat will be
designated for the area of overlap unless
implemented as a revision to critical
habitat of the natural population for
reasons unrelated to the overlap itself.
No designation of critical habitat will be
made for nonessential experimental
populations.

Any population determined by the
Secretary to be an experimental
population will be treated as if it were
listed as a threatened species for
purposes of establishing protective

regulations with respect to that
population. The protective regulations
adopted for an experimental population
will contain applicable prohibitions, as
appropriate, and exceptions for that
population.

Any experimental population
designated for a listed species (1)
determined not to be essential to the
survival of that species and (2) not
occurring within the National Park
System or the National Wildlife Refuge
System, will be treated for purposes of
section 7 (other than subsection (a)(1)
thereof) as a species proposed to be
listed under the Act as a threatened
species.

Any experimental population
designated for a listed species that
either (1) has been determined to be
essential to the survival of that species,
or (2) occurs within the National Park
System or the National Wildlife Refuge
System as now or hereafter constituted,
will be treated for purposes of section 7
of the Act as a threatened species.
Notwithstanding the foregoing, any
biological opinion prepared pursuant to
section 7(b) of the Act and any agency
determination made pursuant to section
7(a) of the Act will consider any
experimental and nonexperimental
populations to constitute a single listed
species for the purposes of conducting
the analyses under such sections.

On December 9, 2009, the Service
published: (1) A proposed rule in the
Federal Register to establish a
nonessential experimental population of
bull trout in the Clackamas River
subbasin, Oregon (74 FR 65045); and (2)
a draft environmental assessment (EA)
in accordance with the National
Environmental Policy Act of 1969, as
amended (NEPA) (74 FR 65045). This
document analyzed the potential
environmental impacts associated with
the proposed reintroduction. We
contacted interested parties including
Federal and State agencies, local
governments, scientific organizations,
interest groups, and private landowners
through a press release and related fact
sheets, and e-mails. In addition, we
notified the public and invited
comments through news releases to
local media outlets. The public
comment period for the proposed rule
and the draft EA closed on February 8,
2010.

Biological Information

The bull trout is a large native char
found in the coastal and intermountain
west of North America and is one of five
species in the genus Salvelinus found in
the United States (Bond 1992, p. 1). Bull
trout have a slightly forked tail; yellow
or cream-colored spots on their back;

yellow, orange, or pink spots on their
side; and no black spots on their dorsal
fin. Migratory adults commonly reach
24 inches (61 centimeters) or more
(Goetz 1989, pp. 29-30; Pratt 1992, p. 8).
The largest known specimen weighed
32 pounds (14.5 kilograms) (Simpson
and Wallace 1982, p. 95).

The historical range of bull trout in
the coterminous United States extended
from the Canadian border south to the
Jarbidge River in northern Nevada and
from the Pacific Ocean inland to the
Clark Fork River in western Montana
and the Little Lost River in central
Idaho. Genetic analyses have shown that
bull trout in the coterminous United
States are divided into major genetically
differentiated (e.g., evolutionary) groups
or lineages (Spruell et al. 2003, p. 21;
Ardren et al. 2010, In Press, p. 13;
Taylor et al. 1999, p. 1162). At a coarse
scale, these assessments have identified
the existence of two distinct lineages: A
“coastal” lineage and a “interior”
lineage. The ““coastal” lineage includes
the Deschutes River and all of the
Columbia River drainage downstream
(including the Willamette Basin), as
well as coastal streams in Washington,
Oregon, and British Columbia. The
“interior” lineage includes tributaries of
the Columbia River upstream from the
John Day River, including major river
basins in northeastern Oregon, eastern
Washington, Idaho, and northwestern
Montana.

In a finer-scale analysis, the Service
recently identified additional genetic
units within the coastal and interior
lineages (Ardren et al. 2010, In Press, p.
18). Based on a recommendation in the
Service’s 5-year review of the species’
status (USFWS 2008, p. 45), the Service
reanalyzed the 27 recovery units
identified in the draft bull trout
recovery plan (USFWS 2002) by
utilizing, in part, genetic information
from this finer-scale genetic analysis. In
this examination, the Service applied
relevant factors from the joint Service
and NMFS Distinct Population Segment
(DPS) policy (61 FR 4722; February 7,
1996) and subsequently identified six
draft recovery units that contain
assemblages of core areas that retain
genetic and ecological integrity across
the range of bull trout in the
coterminous United States. These six
draft recovery units were used to inform
designation of critical habitat for bull
trout by providing a context for deciding
what habitats are essential for recovery
(75 FR 63898; October 18, 2010). The six
draft recovery units identified for bull
trout in the coterminous United States
include: Coastal, Klamath, Mid-
Columbia, Columbia Headwaters, Saint
Mary, and Upper Snake.
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Bull trout exhibit both resident and
migratory life-history strategies,
although bull trout in the “coastal”
lineage are largely migratory. Migratory
bull trout spawn in tributary streams
where juvenile fish rear for 1 to 4 years
before migrating to either a lake
(adfluvial form), river (fluvial form)
(Fraley and Shepard 1989, pp. 138-139;
Goetz 1989, p. 24), or saltwater
(anadromous form) to rear as subadults
and to live as adults (Cavender 1978, p.
139; McPhail and Baxter 1996, p. 14;
Washington Department of Fish and
Wildlife (WDFW) et al. 1998, p. 2). Bull
trout normally reach sexual maturity
between age 4 and 7, and may live
longer than 12 years. They are
iteroparous (spawning more than once
in a lifetime). Both consecutive-year and
alternate-year spawning have been
reported (Fraley and Shepard 1989, p.
135). Preferred habitat consists of cold
water, complex cover, stable channels,
loose and clean gravel, and migratory
corridors (Fraley and Shepard 1989, pp.
137-139; Goetz, 1989, pp. 16-25).

The current distribution of bull trout
in the lower Columbia River portion of
the “coastal” lineage includes
populations in the Deschutes, Hood,
Lewis, Klickitat, and upper Willamette
rivers. Throughout much of its historical
range, the decline of bull trout has been
attributed to habitat degradation and
fragmentation, the blockage of migratory
corridors, poor water quality, angler
harvest, entrainment (the incidental
withdrawal of fish and other aquatic
organisms in water diverted out-of-
stream for various purposes) into
diversion channels and dams, and
introduced nonnative species. Specific
land and water management activities
that may negatively impact bull trout
populations and habitat, if not
implemented in accordance with best
management practices, include the
operation of dams and other diversion
structures, forest management practices,
livestock grazing, agriculture,
agricultural diversions, road
construction and maintenance, mining,
and urban and rural development
(Beschta et al. 1987, pp. 221-224;
Chamberlain et al. 1991, pp. 199-200;
Furniss et al. 1991, pp. 297-302;
Meehan and Bjornn 1991, pp. 483-517;
Nehlsen et al. 1991, p. 16; Craig and
Wissmar 1993, p. 18; Frissell 1993, p.
351; McIntosh et al. 1994, pp. 47—48;
Wissmar et al. 1994, p. 28; Montana Bull
Trout Scientific Group (MBTSG) 1995a
[p. 141, 1995b [p. 10], 1995¢c [p. 13],
1995d [p. 21], 1995¢ [p. 13], 19964 [p.
12], 1996b [p. 9], 1996¢ [p. 12], 1996d
[p. 111, 1996e [p. 12], 1996f [p. 10];
Light et al. 1996, pp. 9-11; U.S.

Department of Agriculture (USDA) and
U.S. Department of the Interior (USDI)
1995 [pp. 70-71], 1996 [pp. 106-107,
111], 1997 [pp. 132—-154]).

The historical distribution of bull
trout in the Clackamas River subbasin
likely extended from the lower
Clackamas River upstream to headwater
spawning and rearing areas (Shively et
al. 2007, Ch. 1, pp. 10-12). It is possible
that bull trout from the Clackamas River
migrated to the upper Willamette River
above Willamette Falls or to lower
Columbia River tributaries (Zimmerman
1999, p. 17); however, it is unlikely that
bull trout historically occupied habitat
upstream of waterfall barriers known to
impede upstream movement of
anadromous salmon and steelhead in
the Clackamas River.

The last documented bull trout
observation in the Clackamas River
subbasin was in 1963 (Stout 1963, p.
97). Due to geographic distance to extant
bull trout populations in other
subbasins, natural recolonization of the
Clackamas River subbasin is extremely
unlikely (USFWS 2002, Ch. 5, p. 9).
Extirpation was likely caused by many
of the factors that led to the decline in
the species across its range, including
migration barriers from hydroelectric
and diversion dams, direct and
incidental harvest in sport and
commercial fisheries, targeted
eradication through bounty fisheries
(currently known as “sport reward”
programs), and habitat and water quality
degradation from forest management
and agricultural activities not in
accordance with best management
practices (Shively et al. 2007, Ch. 1, pp.
18-22).

Relationship of the Experimental
Population to Recovery Efforts

On November 1, 1999, we published
a final rule to list bull trout within the
coterminous United States as threatened
under the Act (64 FR 58910). This final
rule served to consolidate the five
separate DPS listings into one listing
throughout the species’ entire range in
the coterminous United States. We
published notices of availability of draft
recovery plans for the Columbia River,
Klamath River, and St. Mary-Belly River
segments on November 29, 2002 (67 FR
71439), and the Coastal Puget Sound
and Jarbidge River segments on July 1,
2004 (69 FR 39950 and 69 FR 39951,
respectively). We published a revised
final rule on October 18, 2010 (75 FR
63898), designating critical habitat for
bull trout in the coterminous United
States. We anticipate publishing a draft
revised recovery plan for bull trout in
the coterminous United States in 2011,
and a final recovery plan in 2012. The

recovery objectives from the 2002 draft
recovery plan are:

(1) Maintain current distribution of
bull trout within core areas as described
in recovery unit chapters and restore
distribution where recommended in
recovery unit chapters;

(2) Maintain stable or increasing trend
in abundance of bull trout;

(3) Restore and maintain suitable
habitat conditions for all bull trout life-
history stages and strategies; and

(4) Conserve genetic diversity and
provide opportunity for genetic
exchange.

As noted above in Biological
Information, new draft recovery units
were identified in the October 2010 bull
trout critical habitat final rule (75 FR
63898). We anticipate these 6 recovery
units will replace the 27 recovery units
previously identified in our 2002 draft
recovery plan (67 FR 71439; November
29, 2002), and that these new units will
be incorporated into the revised draft
recovery plan expected to be published
for public review and comment in 2012.
The recovery criteria specific to the 27
recovery units identified in the 2002
draft recovery plan continue to inform
demographic recovery targets at the core
area scale. Therefore, the criteria
identified below for what was then
described as the Willamette River
Recovery Unit in the 2002 draft recovery
plan (USFWS 2002, Ch. 5 pp. 7-8) are
still relevant:

(1) Distribution criteria will be met
when bull trout are distributed among
five or more local populations in the
recovery unit: four in the Upper
Willamette River core area and one in
the Clackamas River core habitat.

(2) Abundance criteria will be met
when an estimated abundance of adult
bull trout is from 900 to 1,500 or more
individuals in the Willamette River
Recovery Unit, distributed in each core
area as follows: 600 to 1,000 in the
Upper Willamette core area and 300 to
500 in the Clackamas River core habitat.

(3) Trend criteria will be met when
adult bull trout exhibit stable or
increasing trends in abundance in the
Willamette River Recovery Unit, based
on a minimum of 10 years of monitoring
data.

(4) Connectivity criteria will be met
when migratory forms are present in all
local populations and when intact
migratory corridors among all local
populations in core areas provide
opportunity for genetic exchange and
diversity.

Establishment of an experimental
population of bull trout in the
Clackamas River will help to achieve
distribution in the Clackamas River core
habitat (recovery criterion 1 and
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recovery objective 1) and will increase
abundance of adult bull trout in the
Willamette River basin (recovery
criterion 2 and recovery objective 2 from
the 2002 draft recovery plan).

Is the experimental population essential
or nonessential?

When we establish experimental
populations under section 10(j) of the
Act, we must determine whether such a
population is essential to the continued
existence of the species in the wild.
Although the experimental population
will contribute to the recovery of the
bull trout in the Willamette River basin,
it is not essential to the continued
existence of the species in the wild. Bull
trout populations are broadly
distributed, occurring in 121 core areas
in 5 western States, and the species’
continued existence is dependent upon
conserving a number of interacting
populations that are well distributed
throughout its range. Because the donor
stock for the reintroduction will come
from a wild population of bull trout, the
reintroduced population will not
possess markedly divergent genetic
components or adaptive traits.
Furthermore, the Clackamas River is not
a unique or unusual ecological setting or
geographical context for bull trout. Bull
trout occur in other portions of the
Willamette River basin and in other
nearby tributaries to the Columbia
River. Therefore, as required by 50 CFR
17.81(c)(2), we find that the
experimental population is not essential
to the continued existence of the species
in the wild, and we hereby designate the
experimental population in the
Clackamas River as a nonessential
experimental population (NEP).

Location of the Nonessential
Experimental Population

The NEP area includes the entire
Clackamas River subbasin as well as the
mainstem Willamette River, from
Willamette Falls to its points of
confluence with the Columbia River,
including Multnomah Channel. The
Willamette River’s confluence with the
Columbia River occurs at river mile
(RM) 101, near the City of Portland. A
secondary channel of the Willamette
River, named the Multnomah Channel,
branches off the Willamette River
approximately 3 river miles (5 river
kilometers) upstream from its
confluence with the Columbia River.
This secondary channel runs
approximately 20 river miles (32 river
kilometers) along the west side of
Sauvie Island before joining the
Columbia River at RM 86 near the town
of St. Helens. The NEP boundary
extends down the Multnomah Channel

to its confluence with the Columbia
River, as well as the mainstem
Willamette River, from Willamette Falls
to its confluence with the Columbia
River.

Under this final rule, the Service will
release bull trout into areas of suitable
spawning and rearing habitat in the
Clackamas River subbasin. The portion
of the subbasin currently containing
these areas is limited to the mainstem
Clackamas River and its tributaries in
the upper headwaters of the subbasin,
upstream of the Collawash River
confluence. This portion of the
subbasin, referred to as the upper
Clackamas River subbasin, contains a
total of 70.1 river miles (112.8 river
kilometers) of suitable spawning and
rearing habitat. The amount and
characteristics of habitat in the
Clackamas River subbasin compare
favorably to other river systems in the
lower Columbia River with extant bull
trout populations (e.g., Lewis,
McKenzie, and Deschutes rivers)
(Shively et al. 2007, Ch. 2, p. 40).

Section 10(j) of the Act requires that
an experimental population be
geographically separate from wild
populations of the same species. The
nearest wild bull trout populations to
the Clackamas River are located in the
following tributaries of the lower
Columbia River: The Lewis (RM 84),
Hood (RM 165), and Deschutes (RM
200) rivers. Because fluvial populations
of bull trout tend to migrate, individual
fish from these populations may
seasonally occupy the mainstem of the
lower Columbia River. Although we
have no records of bull trout in the
mainstem Willamette River, given our
understanding of bull trout ecology in
other river systems, it is likely that,
historically, bull trout seasonally
occupied the mainstem Willamette
River. If a reintroduction of bull trout to
the Clackamas River is successful, it is
possible that a small percentage of adult
bull trout will migrate to, and
overwinter in, the mainstem Willamette
River, between Willamette Falls and its
points of confluence with the Columbia
River, including Multnomah Channel.
Should any bull trout be found in the
Willamette River within the NEP
boundary, the Service will assume the
fish to be part of the reintroduced
population, unless the fish is tagged or
otherwise known to be from another
population.

It is unlikely that reintroduced bull
trout will migrate outside of the NEP
boundary into the Columbia River or
upstream of Willamette Falls in the
Willamette River due to the significant
distance to spawning and rearing
habitats in the upper Clackamas River.

Bull trout found outside of the NEP
boundary but known to be part of the
NEP will assume the status of bull trout
within the geographic area in which
they are found. Although Willamette
Falls and the confluence points of the
Willamette and Columbia Rivers are not
absolute boundaries, the NEP is
geographically separate from other wild
bull trout populations due to geographic
distance.

Likelihood of Population Establishment
and Survival

The Service, USFS, State of Oregon
(hereafter referred to as either the State
of Oregon or the Oregon Department of
Fish and Wildlife (ODFW)), and other
major stakeholders established the
Clackamas River Bull Trout Working
Group (CRBTWG) to assess the
feasibility of bull trout reintroductions.
In 2007, the CRBTWG completed the
Clackamas River Bull Trout
Reintroduction Feasibility Assessment
(Feasibility Assessment), a scientifically
rigorous examination of habitat
suitability and projected viability of a
reintroduced population (Shively et al.
2007). The Feasibility Assessment
indicates that there is a reasonable
likelihood that reintroduced bull trout
will survive and reestablish in the upper
portion of the Clackamas River, from
North Fork Reservoir to the headwaters.
Specifically, the CRBTWG concludes:

(1) There is a high level of confidence
that bull trout have been locally
extirpated from the Clackamas River
subbasin;

(2) The causes for their decline have
been sufficiently mitigated;

(3) High-quality habitat is available in
sufficient amounts;

(4) Nearby donor stocks are unlikely
to naturally recolonize;

(5) Suitable donor stocks are available
that can withstand extraction of
individuals;

(6) Nonnative brook trout presence is
restricted to a small portion of the
suitable habitat and not a likely threat;
and

(7) A diverse and abundant fish
assemblage would serve as a sufficient
prey base with no obvious threats posed
by bull trout to these species (Shively et
al. 2007, Ch. 5, pp. 3—4).

Based on this assessment,
reintroduced bull trout are likely to
become established and persist in the
Clackamas River subbasin. Copies of the
Feasibility Assessment can be obtained:
(1) Online at http://www.fws.gov/
oregonfwo/Species/Data/BullTrout/
ReintroductionProject.asp, (2) at http://
www.regulations.gov, or (3) in person,
by appointment, during normal business
hours, at the Oregon Fish and Wildlife
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Office (see FOR FURTHER INFORMATION
CONTACT).

Addressing Causes of Extirpation

Investigating the causes for decline
and extirpation of bull trout in the
Clackamas River is necessary to
understand whether the threats have
been sufficiently curtailed such that
reintroduction efforts are likely to be
successful. The CRBTWG identified the
primary threats to be hydroelectric dams
(passage and screening), forest
management (i.e., lack of aquatic habitat
protection), and fisheries management
(particularly sport fishing upstream of
North Fork Dam) (Shively et al. 2007,
Ch. 1, pp. 22-23). The changes in
threats since extirpation of bull trout in
the Clackamas River subbasin are
explained below in more detail.

Diversion dams that would impede
bull trout migration were present in the
late 1800s and early 1900s, but no
longer exist in the lower Clackamas
River subbasin. Within bull trout
historical habitat in the Clackamas River
subbasin there are three existing dams
owned and operated by Portland
General Electric (PGE). Beginning in the
late 1990s, PGE began Federal
relicensing proceedings for its
hydroelectric dams in the Clackamas
River subbasin. In their final license
application to the Federal Energy
Regulatory Commission (FERC) and in
an accompanying Settlement Agreement
among more than 30 local, State,
Federal, and Tribal governments,
nongovernmental organizations, and
other interested stakeholders, PGE
proposed to make several upstream and
downstream fish passage improvements
for the three dams along the mainstem
Clackamas River. One improvement,
which is already completed, is the
reconstruction of the River Mill Dam
fish ladder. Other improvements
include upgrades to the downstream
fish collection facility and bypass at
North Fork Dam, construction of a new
fish trap and handling facility at the
North Fork fishway, and new
downstream fish passage facilities at
River Mill Dam (Shively et al. 2007, Ch.
1, p. 23). No additional changes or
protections regarding the operation and
maintenance of the Clackamas River
Hydroelectric Project are necessary to
support a successful reintroduction of
bull trout in the Clackamas River
subbasin.

The majority of lands in the upper
portion of the Clackamas River subbasin
are USFS- and Bureau of Land
Management (BLM)-administered public
forest lands. These lands are managed in
accordance with the Mt. Hood National
Forest Land and Resource Management

Plan (USFS 1990) or the Salem District
BLM Resource Management Plan (USDI
1995), respectively, as amended by the
1994 Northwest Forest Plan (USDA and
USDI 1994). The 1994 Northwest Forest
Plan established an Aquatic
Conservation Strategy (ACS) with
protective measures, standards and
guidelines, and land allocations to
maintain and restore at-risk fish species,
including bull trout. The ACS Riparian
Reserve land allocation extends a
minimum of 300 feet (91.4 meters) on
both sides of all fish-bearing streams
and prohibits scheduled timber harvest.
These plans, along with the Omnibus
Public Land Management Act of 2009
(Pub. L. 111-11) that established several
new wilderness areas in the upper
Clackamas River watershed, provide
substantial protections for watersheds
and aquatic habitats on USFS- and
BLM-administered public lands in the
upper subbasin. No additional changes
or protections regarding forest
management activities on public or non-
public forest lands are necessary to
support a successful reintroduction of
bull trout in the Clackamas River
subbasin (Shively et al. 2007, Ch. 1, pp.
124-125).

When the NMFS listed salmon and
steelhead in the Clackamas River as
threatened under the Act (64 FR 14308,
March 24, 1999; 70 FR 37160, June 28,
2005; 71 FR 834, January 5, 2006),
fisheries management practices for the
portion of the Clackamas River subbasin
upstream of North Fork Reservoir
changed substantially. For example,
stocking of catchable rainbow trout
within the Clackamas River has been
discontinued altogether along the
mainstem and tributaries upstream of
North Fork Reservoir, and current sport
fishing regulations now require catch
and release of all native trout caught in
the Clackamas River subbasin.
Additionally, angling is restricted to the
use of artificial flies and lures upstream
of North Fork Reservoir. All waters in
the Willamette Zone for the State of
Oregon’s sport fishing regulations are
closed to angling for bull trout.
Beginning in 2003, ODFW eliminated
the stocking of nonnative brook trout in
lakes with outlets to streams in the
upper Clackamas River subbasin that
provide suitable bull trout spawning
and rearing habitat. With these
significant changes in angling
regulations and stocking of nonnative
brook trout, no additional changes to
angling regulations and stocking in the
upper portion of the subbasin are
necessary to support a successful
reintroduction of bull trout (Shively et
al. 2007, Ch. 1, pp. 24).

Donor Stock Assessment and Effects on
Donor Populations

A donor stock should be composed of
fish that most closely resemble the bull
trout that historically inhabited the
Clackamas River (e.g., genotype,
phenotype, behavior, and life-history
expression). However, because little is
known about the biology and
evolutionary history of bull trout that
historically occupied the Clackamas
River, and no genetic material is
available for analysis, the CRBTWG was
limited to an assessment of biological
information from other local
populations, existing studies of the
evolution and biogeography of bull
trout, information derived from
historical harvest data from the
Clackamas River, and recent regional
bull trout genetic analyses.

By exploring issues associated with
life-history strategy, metapopulation
dynamics, biogeography, and genetic
considerations, the CRBTWG identified
bull trout populations in the “coastal”
lineage as the best source for a donor
population (see Biological Information
above). Any of the “coastal” lineage bull
trout populations are likely to carry the
genetic material to preserve and protect
the “coastal” lineage regardless of
localized and specific adaptations.
Although these local adaptations are
important, each of the populations is
likely to contain the evolutionary
potential that is characteristic of the
“coastal” evolutionary lineage.
However, in a further refinement, the
CRBTWG determined that donor
populations from lower Columbia River
tributaries would be most appropriate
due to their geographic proximity to the
historical bull trout population in the
Clackamas River. The potential lower
Columbia River donor populations of
bull trout include fish in five river
basins: The Willamette River, Hood
River, Lewis River, Deschutes River, and
Klickitat River basins (Shively et al.
2007, Ch. 3, pp. 8-14).

Specific benchmarks have been
developed concerning the minimum
bull trout population size necessary to
maintain genetic variation important for
short-term fitness and long-term
evolutionary potential. Rieman and
Allendorf (2001, pp. 762) concluded
that an average of 100 spawning adults
each year is required to minimize risks
of inbreeding in a bull trout population
and that 1,000 spawning adults each
year will likely prevent loss of genetic
diversity due to genetic drift. This latter
value of 1,000 spawning adults may also
be reached with a collection of local
populations among which gene flow
occurs. The CRBTWG utilized these
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general benchmarks in the Feasibility
Assessment to assess potential risk to
each of the five potential donor stocks
in the lower Columbia River from the
loss of individuals, recognizing that risk
increases as donor populations near 100
spawning adults and diminishes as
populations approach 1,000 spawning
adults (Shively et al. 2007, Ch. 3, pp. 8—
14).

When the Feasibility Assessment was
developed in December 2007, bull trout
from two of the above five river basins,
the Lewis River and Deschutes River,
contained groups of interacting local
populations that exceeded 1,000
spawning adults. For the Lewis River
basin, this total included the combined
Pine Creek and Rush Creek populations
that occur above Swift Dam. For the
Deschutes River basin, it included the
three interacting populations present in
the Metolius River subbasin. Since
2007, adult bull trout abundance in the
Lewis River has declined, with the
current number of annual spawners
estimated to be approximately 536
adults (Byrne 2010, pers. comm.). The
Metolius River bull trout population has
also declined but has still maintained a
spawning population size greater than
1,000 adults, which is sufficiently large
enough to protect against the loss of
genetic diversity from genetic drift
(Rieman and Allendorf 2001, p. 762).
The Metolius River population of bull
trout comprised an estimated 1,458
spawning adults in 2010 (Ratliff 2010,
pers. comm.). Given the long-term
stability and size of the Metolius River
bull trout population, the Service has
determined this population to be at very
low risk of impact from loss of
individuals from contribution as donor
stock, and the least “at risk” of the
potential donor stocks that were
considered.

This final action allows for the direct
transfer of wild bull trout adults,
subadults, juveniles, fry, and fertilized
eggs from the Metolius River subbasin to
the Clackamas River. The numbers and
life stages of fish transferred each year
will be linked strongly to the annual
population size of the donor stock, as
well as to information derived from
monitoring the success of the various
life stages in the NEP over the initial
few years of the project. Details
regarding the implementation strategy
such as release sites and timing, annual
stocking numbers, disease screening,
and monitoring and evaluation are
contained in the Implementation,
Monitoring, and Evaluation Plan, which
is appended to our final EA, and can be
obtained: (1) In person at the Oregon
Fish and Wildlife Office (see FOR
FURTHER INFORMATION CONTACT) and (2)

online at http://www.regulations.gov or
http://www.fws.gov/oregonfwo/Species/
Data/BullTrout/
ReintroductionProject.asp.

Management Considerations and
Protective Measures

We conclude that the effects of
Federal, State, or private actions and
activities will not pose a substantial
threat to bull trout establishment and
persistence in the Clackamas River
subbasin, because most activities
currently occurring in the NEP area are
compatible with bull trout recovery and
there is no information to suggest that
future activities would be incompatible
with bull trout recovery. Most of the
area containing suitable release sites
with high potential for bull trout
establishment is managed by the USFS
and is protected from major
development activities and timber
harvest through the following
mechanisms:

(1) Forty-seven miles (76 kilometers)
of the Clackamas River, from its
headwaters to the Big Cliff area just
upstream of North Fork Reservoir, was
designated in 1988 as part of the Federal
Wild and Scenic Rivers System (USFS
1993, p. 14).

(2) The State of Oregon designated 82
miles (132 kilometers) of the Clackamas
River and its tributaries as part of the
Oregon Scenic Waterway Program in
1989 (ORS 390.826).

(3) The 1994 Northwest Forest Plan
established protective measures,
standards and guidelines, and land
allocations to maintain and restore at-
risk fish species, including bull trout.

(4) NMFS’ listings of salmon and
steelhead under the Act caused fisheries
management practices (i.e., sport fishing
regulations and stocking of catchable
rainbow trout) in the Clackamas River
subbasin to become significantly more
restrictive.

(5) The Federal Omnibus Public Land
Management Act of 2009 (Pub. L. 111—
11) designated two new wilderness
units in the upper Clackamas River
watershed, at Sisi Butte (3,245 acres)
and at Big Bottom (1,264 acres), and also
designated the Big Bottom Protection
Area (1,581 acres) as a special
management unit adjacent to the Big
Bottom Wilderness unit.

The Service recognizes that the
provisions of PGE’s Clackamas
Settlement Agreement do not reflect the
reintroduced presence of bull trout in
the Clackamas River subbasin. However,
no additional changes or protections
regarding PGE’s operation of the
Clackamas River Hydroelectric Project
are necessary to support a successful

reintroduction of bull trout to the
Clackamas River subbasin.

The Service, ODFW, and the USFS, in
cooperation with members of the
CRBTWG, will implement and manage
the reintroduction of bull trout. In
addition, these agencies will carefully
collaborate on collection and
transportation of donor stock, releases,
monitoring and evaluation, coordination
with landowners and land managers,
public awareness, and other tasks
necessary to ensure successful
reintroduction of the species. A few
specific management considerations
related to the experimental population
are addressed below.

Incidental Take: Experimental
population special rules contain specific
prohibitions and exceptions regarding
the taking of individual animals. These
special rules are compatible with
routine human activities in the expected
reestablishment area. Section 3(19) of
the Act defines ‘““take” as ‘“‘to harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to
engage in any such conduct.” Take of
bull trout within the experimental
population area will be allowed
provided that the take is unintentional,
not due to negligent conduct, or is
consistent with State fishing regulations
that have been coordinated with the
Service. We expect levels of incidental
take to be low because the
reintroduction is compatible with
existing activities and practices in the
area. As recreational fishing for species
other than bull trout is popular within
the NEP area, we expect some incidental
take of bull trout from this activity but,
as long as it is in compliance with
ODFW fishing regulations and Tribal
regulations on land managed by the
Confederated Tribes of the Warm
Springs Reservation of Oregon
(CTWSRO), such take will not be a
violation of the Act.

Special Handling: Service and ODFW
employees and authorized agents acting
on their behalf may handle bull trout for
scientific purposes; to relocate bull trout
to avoid conflict with human activities,
for recovery purposes; to relocate bull
trout to other release sites in the
Clackamas River, to aid sick or injured
bull trout; and to salvage dead bull
trout. However, non-Service or other
non-authorized personnel will need to
acquire permits from the Service and
ODFW for these activities. USFS
personnel, the primary land managers in
the reestablishment area, will be
permitted to handle reintroduced bull
trout through a modification of their
existing section 10(a)(1)(A) recovery
permit.


http://www.regulations.gov
http://www.fws.gov/oregonfwo/Species/Data/BullTrout/ReintroductionProject.asp
http://www.fws.gov/oregonfwo/Species/Data/BullTrout/ReintroductionProject.asp
http://www.fws.gov/oregonfwo/Species/Data/BullTrout/ReintroductionProject.asp
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Coordination with Land Owners and
Land Managers: The NEP reintroduction
has been discussed with potentially
affected State agencies, Tribal entities,
local governments, businesses, and
landowners within the expected
reestablishment area. The land along the
expected reestablishment area is owned
mainly by USFS although a small
portion located in North Fork Reservoir
is owned by PGE. Nothing in this rule
requires any additional changes,
protections, or mitigation or
enhancement measures for bull trout
with respect to PGE’s operation of
Project 2195 (Clackamas River
Hydroelectric Project) pursuant to the
Settlement Agreement or the new
license for the Project; nor does any
provision of this rule amend or modify
the Settlement Agreement or require
that any plan pursuant to the Settlement
Agreement be modified to address the
presence of bull trout.

Public Awareness and Cooperation:
During October and November 2008, in
cooperation with ODFW and USFS, we
conducted several NEPA scoping
meetings on this action. We notified a
comprehensive list of stakeholders of
the meetings including affected Federal
and State agencies, Tribal entities, local
governments, landowners, nonprofit
organizations (environmental and
recreational), and other interested
parties. The comments we received are
listed in the final EA, were included in
the formulation of alternatives
considered in the NEPA process, and
were considered in this final rule
designating an NEP for reintroduced
bull trout.

Potential impacts to other Federally
listed fish species: Stakeholders
expressed concern during development
of the proposed rule and this final rule
that predation and competition from
reintroduced bull trout may negatively
impact Federally listed anadromous
salmonids, particularly juvenile life
stages of steelhead trout, coho salmon,
and Chinook salmon in the Clackamas
River above North Fork Dam. Although
our analysis suggests the risk to
anadromous salmonids from this action
is low, we acknowledge the uncertainty
and sensitivity around this issue. We
believe it is important to assess
uncertainty using appropriate tools and
methods and then take steps necessary
to reduce that uncertainty to an
acceptable level while recognizing that
it cannot be eliminated entirely.

In the development of this action, we
have addressed concerns over predation
and competition to listed anadromous
salmonids by sponsoring an expert
science panel workshop specifically to
assess the potential impacts of a

Clackamas River bull trout
reintroduction on listed anadromous
salmonids (Marcot et al. 2008). Based on
stakeholder input, we modified our
initial proposed action to reduce the
number and maximum sizes of older life
stages of bull trout for transfer, and we
committed to tagging all fish transferred,
including radio-tagging all older life
stages the first 2 years of project
implementation in part to monitor
abundance, behavior and distribution.
In addition, we funded, together with
the USFS and PGE, a baseline food Web
investigation in the upper Clackamas
River subbasin in order to establish a
baseline for future monitoring of food
Web effects, particularly on salmon and
steelhead, following the bull trout
reintroduction (Lowery and Beauchamp
2010). We have also met numerous
times during development of this final
rule with our project partners and
stakeholders to discuss monitoring
actions that could be incorporated into
the reintroduction program to reduce
uncertainty and concern over impacts to
listed anadromous salmonids.

Adaptive management will guide how
this project is implemented on an
annual basis. The primary tool to
accomplish adaptive management is
monitoring and evaluation. The
monitoring of impacts to salmon and
steelhead will provide valuable
information that will inform how the
project is implemented in future years
including numbers, life stages, and
release locations of bull trout, as well as
the disposition of individual fish should
they be documented or observed staging
near, within, or immediately below fish
bypass systems where juvenile
salmonids may be particularly
vulnerable to predation.

An adaptive approach provides
flexibility to act in the face of
uncertainty, is learning based, and
specifies what actions are to be taken
and when. Consistent with this
approach, we developed, in
consultation and coordination with
NMEFS, the State of Oregon, and other
project partners, a Stepwise Impact
Reduction Plan (SIRP), to facilitate
management decisions associated with
potential impacts from the bull trout
reintroduction on listed anadromous
salmonids.

The purpose of the SIRP, which is
described in more detail in the EA, is to
outline a sequence of management
actions that will be taken to minimize
impacts to salmon and steelhead from
the reintroduction of bull trout in the
Clackamas River, if specific bull trout
and/or anadromous salmonid thresholds
are triggered. Management actions
implemented under the SIRP, and the

frequency of those actions, will be
informed by: (1) The reintroduction
project’s monitoring and evaluation
program, jointly implemented by the
Service, ODFW, and USFS; and (2) the
conservation status of the listed
Clackamas River anadromous salmonid
populations.

While we believe the SIRP will
provide much of the guidance necessary
to address potential impacts to salmon
and steelhead from the reintroduction
project, we acknowledge our inability to
predict all likely impact scenarios and
appropriate management responses. To
that end, we anticipate the SIRP will be
modified as necessary, in consultation
and coordination with NMFS, the State
of Oregon, and other project partners,
consistent with the overall adaptive
management of the project.

Our analysis (USFWS 2010, pp. 109—
131) indicated a low likelihood for
population-level impacts to Federally
listed salmon and steelhead
populations. However if the Service
determines, in consultation and
coordination with the State of Oregon,
NMEFS and other project partners, and
based on project monitoring and
evaluation, that the reintroduction
efforts are not consistent with the
recovery of salmon or steelhead, the
reintroduction program will be
discontinued and bull trout will be
removed from the experimental
population area. The Service initiated
formal consultation with NMFS
pursuant to section 7(a)(2) of the Act in
December 2010 (USFWS 2010) and will
ensure section 7(a)(2) compliance prior
to releasing bull trout into the
Clackamas River.

Adaptive Management: A key
component of our proposed action is the
adaptive management of the bull trout
reintroduction project, ranging from the
annual numbers, life stages, and
collection methods of the donor stock,
to the locations and timing of
translocations (implementation
strategy), and finally the management of
bull trout in the Clackamas River
relative to their potential impact on
threatened salmon and steelhead. Our
goal with this approach is to implement
the project most effectively, while
assuring no harm to the donor stock and
limiting negative impacts to other listed
species in the Clackamas River
subbasin.

The adaptive management of the bull
trout reintroduction project will be
based in part on guidance provided in
the Department of the Interior’s
technical guide to adaptive management
(USDI 2009). The guidance defines
adaptive management as a decision
process that promotes flexible
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decisionmaking that can be adjusted in
the face of uncertainties as outcomes
from management actions and other
events become better understood.
Careful monitoring of these outcomes
both advances scientific understanding
and helps adjust policies or operations
as part of an iterative learning process.
Adaptive management also recognizes
the importance of natural variability in
contributing to ecological resilience and
productivity. It is not a “‘trial and error”
process, but rather emphasizes learning
while doing. Adaptive management
does not represent an end in itself, but
rather is a means to more effective
decisions and enhanced benefits. Its
true measure is in how well it helps
meet environmental, social, and
economic goals, increases scientific
knowledge, and reduces tensions among
stakeholders (USDI 2009).

Monitoring and evaluation will
inform the adaptive management of this
project, including the appropriate
management of this experimental
population of bull trout both during the
period they are being reintroduced and
post-project if we are successful in
reestablishing a self-sustaining
population in the Clackamas River.

Monitoring and Evaluation

Acknowledging the limited
availability of information on fish
introductions and reintroductions
(Seddon et al. 2007, p. 305), the Service
and our project partners adopted a goal
early in project development to
document, learn about, and report on all
the major phases of the project
beginning with our feasibility
assessment (Shively et al. 2007;
Dunham and Gallo 2008) and extending
through project planning, development,
and implementation. One of the most
critical aspects of this goal is to
document the effectiveness of the
reintroduction by evaluating
components of the implementation
strategy, including the utilization of
habitats chosen for release of
individuals, the numbers and life stages
of donor stock, the genetic health of the
recipient population, documentation of
reproduction and recruitment, and
ultimately the establishment of a self-
sustaining bull trout population.

In order to document and adaptively
manage the project, a robust monitoring
and evaluation program is necessary.
Along with other project
documentation, we expect information
gained from the monitoring and
evaluation program will contribute
significantly to other fish
reintroductions, and specifically bull
trout recovery projects that we
anticipate will occur across the species’

range consistent with recovery guidance
for the species (USFWS 2002, Ch. 1).
The monitoring and evaluation program,
detailed in the Implementation,
Monitoring, and Evaluation Plan
appended to the final EA, has three
major goals: (1) Monitor and evaluate
bull trout reintroduction effectiveness,
(2) monitor and evaluate donor
population status, and (3) monitor and
evaluate impacts to listed anadromous
salmonids. These three major
components are summarized below:

Reintroduction Effectiveness
Monitoring: The objectives of the
effectiveness monitoring program for
phase 1 of the project (2011-2017) are
to assess: (1) Distribution and
movement, (2) relative survival of
translocated bull trout by monitoring
presence and absence, (3) occurrence of
spawning and reproduction, and (4)
genetic health (as measured against the
donor population). Successful
reproduction in phase one of the project
(2011-2017) would logically result in
the incorporation of a monitoring
component directed at assessing the
distribution, movement, growth, and
survival of the initial cohorts of
naturally produced bull trout.
Monitoring activities in phase 2 (2018-
2024) and phase 3 (2025-2030) will be
informed by phase 1 monitoring and
evaluation. Effectiveness monitoring of
the project will be conducted jointly by
the Service and ODFW, with assistance
from the USFS and potentially U.S.
Geological Survey (USGS) and the
University of Washington.

Donor Population Monitoring: We
intend to monitor donor stock status
annually to determine if the population
is free of pathogens of concern, and to
ensure the population maintains a
minimum threshold of spawning adults
to contribute as a donor stock to the
Clackamas River bull trout
reintroduction project. Bull trout in the
Metolius River are monitored primarily
by annual full census redd counts.
These counts are conducted by ODFW,
CTWSRO, USFS, PGE, and Service staff.
In addition to the genetic monitoring of
the recipient bull