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DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service
Rural Utilities Service

7 CFR Part 4279

RIN 0570-AA81

Conditions of Guarantee

AGENCY: Rural Business-Cooperative
Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Rural Business-
Cooperative Service is amending its
regulations for the Business and
Industry Guaranteed Loan Program to
ensure the Agency has sufficient right(s)
for reimbursement when an Agency
guaranteed portion of a loan is sold to

a holder. This action is necessary
because the rule is not sufficiently clear
that the use of loan funds for purposes
not approved by the Agency is a reason
to find the guarantee unenforceable
regardless of whether the guaranteed
portion of the loan has been sold to a
holder. This action ensures the Agency
has sufficient rights for reimbursement
when an Agency guaranteed portion of
the loan is sold to a holder.

DATES: This rule will become effective
September 2, 2011 without further
action unless the Agency receives
significant written adverse comments or
written notice of intent to submit
adverse comments on or before August
18, 2011. If the Agency receives
significant adverse comments or notices,
the Agency will publish a timely notice
in the Federal Register withdrawing the
rule.

Comments received will be
considered under the proposed rule
published in this edition of the Federal
Register in the proposed rule section. A
second public comment period will not
be held. Written comments must be
received by the Agency or carry a

postmark or equivalent no later than
August 18, 2011.

ADDRESSES: You may submit adverse
comments or notice of intent to submit
adverse comments to this rule by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue, SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
written comments via Federal Express
Malil or other courier service requiring a
street address to the Branch Chief,
Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street, SW., 7th
Floor, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at the 300 7th Street,
SW., 7th Floor address listed above.
FOR FURTHER INFORMATION CONTACT: Mr.
David Lewis, Rural Development,
Business Programs, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Stop 3224, Washington,
DC 20250-3221; e-mail:
david.lewis@wdc.usda.gov; telephone
(202) 690-0797.

SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and has not been reviewed
by the Office of Management and
Budget (OMB).

Programs Affected

The Catalog of Federal Domestic
Assistance Program number assigned to
the Business and Industry Guaranteed
Loan Program is 10.782.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
Rural Development has determined that
this action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act (NEPA) of
1969, 42 U.S.C. 4321 et seq., an

Environmental Impact Statement is not
required.

Executive Order 12372,
Intergovernmental Consultation

The program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. Consultation will be completed
at the time of the action performed.

Executive Order 12988, Civil Justice

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The Agency has determined
that this rule meets the applicable
standards provided in section 3 of the
Executive Order. Additionally, (1) All
state and local laws and regulations that
are in conflict with this rule will be
preempted; (2) no retroactive effect will
be given to the rule; and (3)
administrative appeal procedures, if
any, must be exhausted before litigation
against the Department or its agencies
may be initiated, in accordance with the
regulations of the National Appeals
Division of USDA at 7 CFR part 11.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this final
rule impose substantial direct
compliance costs on state and local
governments. Therefore, consultation
with states is not required.

Regulatory Flexibility Act Certification

Under section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Agency certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities. The Agency
made this determination based on the
fact that this regulation only impacts
those who choose to participate in the
program. Small entity applicants will
not be impacted to a greater extent than
large entity applicants.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
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private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on Rural Development in
the development of regulatory policies
that have tribal implications or preempt
tribal laws. Rural Development has
determined that the final rule does not
have a substantial direct effect on one or
more Indian tribe(s) or on either the
relationship or the distribution of
powers and responsibilities between the
Federal Government and Indian tribes.
Thus, this final rule is not subject to the
requirements of Executive Order 13175.
If a tribe determines that this rule has
implications of which Rural
Development is not aware and would
like to engage with Rural Development
on this rule, please contact Rural
Development’s Native American
Coordinator at (202) 690-1681 or
AIAN@wdc.usda.gov.

Paperwork Reduction Act

This rule contains no new reporting
or recordkeeping requirements that
would require approval under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

E-Government Act Compliance

Rural Development is committed to
complying with the E-Government Act,
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and other
purposes.

I. Background

The Agency reviewed 7 CFR 4279.72,
which is composed of three paragraphs,
the first two of which are pertinent.

Section 4279.72(a) lays out the
conditions under which a guarantee is
not enforceable. The text separately
identifies four such conditions:

1. In cases of fraud or
misrepresentation of which a lender or
holder has actual knowledge at the time
it becomes such lender or holder or
which a lender or holder participates in
or condones;

2. To the extent that any loss is
occasioned by a provision for interest on
interest;

3. To the extent any loss is occasioned
by the violation of usury laws, negligent
servicing, or failure to obtain the
required security regardless of the time

at which the Agency acquires
knowledge thereof; and

4. To the extent that loan funds are
used for purposes other than those
specifically approved by the Agency in
its Conditional Commitment.

Section 4279.72(b) discusses rights
and liabilities when a guaranteed
portion of a loan is sold to a holder. It
states, in part, that the lender will be
liable for payments made by USDA to
any holder in the event of “‘material
fraud, negligence or misrepresentation
by the lender or the lender’s
participation in or condoning of such
material fraud, negligence or
misrepresentation.” Section 4279.72(b)
does not, however, refer to the other
conditions listed in §4279.72(a).

The Agency believes the lender’s
responsibility to reimburse the Agency
for the improper activity should not be
dependent upon whether the lender or
holder owns the loan guarantee.
However, the Agency is concerned that
this policy is not sufficiently clear in the
regulation. Therefore, the Agency is
clarifying its position on this matter.
The regulatory change is not retroactive
nor does it affect the rights of current
holders. However, the Agency
recognizes that the issue should be
clarified in the regulation. Accordingly,
the Agency is making the changes in
this direct final rule.

II. Discussion of Change

Section 4279.72(a) addresses the
lender’s coverage under the loan note
guarantee. It also identifies those
instances when the conduct of a holder
may jeopardize their interest in the loan
note guarantee. Section 4279.72(b)
addresses the holder’s coverage under
the loan note guarantee. The change
being made by this rule clarifies that
having a holder purchase part of the
loan note guarantee does not increase
the coverage provided to the lender
under the loan note guarantee.
Therefore, the Agency will require the
lender to reimburse it for any amount it
pays to a holder that would not have
been paid to a lender under
§4279.72(a).

The Agency is revising §4279.72(b) to
address the situation discussed in the
“Background” section and similar
situations.

List of Subjects in 7 CFR Part 4279

Loan programs—Business and
industry—Rural development
assistance, Rural areas.

For the reasons set forth in the
preamble, chapter XLII, title 7 of the
Code of Federal Regulations is amended
as follows:

CHAPTER XLII—RURAL BUSINESS-
COOPERATIVE SERVICE AND RURAL
UTILITIES SERVICE, DEPARTMENT OF
AGRICULTURE

PART 4279—GUARANTEED
LOANMAKING

m 1. The authority citation for part 4279
is revised to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1932(a);
and 7 U.S.C. 1989.

Subpart A—General

m 2. Amend § 4279.72 by revising the
last sentence of paragraph (b) to read as
follows:

§4279.72 Conditions of guarantee.
* * * * *

(b) * * * The lender will reimburse
the Agency for any payments the
Agency makes to a holder of lender’s
guaranteed loan that, under the Loan
Note Guarantee, would not have been
paid to the lender had the lender
retained the entire interest in the
guaranteed loan and not conveyed an

interest to a holder.
* * * * *

Dated: July 12, 2011.
Dallas Tonsager,
Under Secretary, Rural Development.
[FR Doc. 2011-18010 Filed 7-18-11; 8:45 am]
BILLING CODE 3410-XY-P

FARM CREDIT ADMINISTRATION

12 CFR Part 614
RIN 3052-AC62

Loan Policies and Operations; Loan
Purchases From FDIC; Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA or Agency),
through the FCA Board (Board), issued
a final rule under part 614 on May 25,
2011 (76 FR 30246) amending our
regulations on loan policies and
operations. In accordance with 12
U.S.C. 2252, the effective date of the
final rule is 30 days from the date of
publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is July
12, 2011.

DATES: Effective Date: Under the
authority of 12 U.S.C. 2252, the
regulation amending 12 CFR part 614
published on May 25, 2011 (76 FR
30246) is effective July 12, 2011.
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FOR FURTHER INFORMATION CONTACT:

Mark L. Johansen, Senior Policy
Analyst, Office of Regulatory Policy,
Farm Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4498,
TTY (703) 883—4434, or

Mary Alice Donner, Senior Counsel,
Office of General Counsel, Farm
Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4020,
TTY (703) 883—4020.

(12 U.S.C. 2252(a)(9) and (10))

Dated: July 14, 2011.
Dale L. Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2011-18192 Filed 7-18-11; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0116; Airspace
Docket No. 11-ANE-1]

Establishment of Class E Airspace;
Brunswick, ME

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects the
effective date of a final rule correction,
that was published in the Federal
Register on July 6, 2011. The effective
date in that Final Rule; Correction.
inadvertently listed the wrong effective
date in the Correction to Final Rule
section.

DATES: Effective Date: 0901 UTC, July
28, 2011.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito; telephone (404) 305-6364.

Correction to Final Rule; Correction

In final rule FR Doc 2011-16783, on
page 39259 in the Federal Register of
July 6, 2011 (76 FR 39259), make the
following correction:

On page 39259, in the second column,
in the Correction to Final Rule section,
in the second paragraph, remove the
dates August 28, 2011, and July 25,
2011, and replace them with the dates
August 25, 2011, and July 28, 2011.

Issued in Washington, DC on July 8, 2011.
Rebecca B. MacPherson,
Assistant Chief Counsel for Regulations.
[FR Doc. 2011-17978 Filed 7-18—11; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Parts 801, 802 and 803
RIN 3084-AA91

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (“Commission” or “FTC”)
is amending the Hart-Scott-Rodino
(“HSR”) Premerger Notification Rules
(the “Rules”), the Premerger
Notification and Report Form (the
“Form”’) and associated Instructions in
order to streamline the Form and
capture new information that will help
the FTC and the Antitrust Division,
Department of Justice (together the
“Agencies”) conduct their initial review
of a proposed transaction’s competitive
impact. The FTC is making substantive
and ministerial revisions, deletions and
additions to streamline the Form and
make it easier to prepare while focusing
the Form on those categories of
information the Agencies consider
necessary for their initial review. The
FTC is also amending certain Rules and
parts of the Form and Instructions, as
well as adding Items 4(d), 6(c)(ii) and
7(d), in order to capture additional
information that would significantly
assist the Agencies in their initial
review. Finally, minor changes are being
made to address minor omissions from
the FTC’s 2005 rulemaking involving
unincorporated entities and to remove
the reference to the 2001 transition
period.

DATES: These final rules are effective
August 18, 2011.

FOR FURTHER INFORMATION CONTACT:
Robert L. Jones, Deputy Assistant
Director, Premerger Notification Office,
Bureau of Competition, Room H-303,
Federal Trade Commission,
Washington, DC 20580, (202) 326—3100,
rjones@ftc.gov.

SUPPLEMENTARY INFORMATION:

Statement of Basis and Purpose

Section 7A of the Clayton Act (the
“Act”) requires the parties to certain
mergers or acquisitions to file with the
Agencies and to wait a specified period
of time before consummating such
transactions. The reporting requirement
and the waiting period that it triggers
are intended to enable the Agencies to
determine whether a proposed merger
or acquisition may violate the antitrust
laws if consummated and, when
appropriate, to seek a preliminary
injunction in federal court to prevent

consummation, pursuant to Section 7 of

the Act.

On August 13, 2010, the Commission
made a Notice of Proposed Rulemaking
and Request for Public Comment
available on its Web site, and it was
published in the Federal Register on
September 17, 2010.* The comment
period closed on October 18, 2010. The
Proposed Rules recommended
improvements and updates to the HSR
Form and associated Instructions as
well as amendments in 16 CFR parts
801, 802 and 803 of the Rules.

The Commission received eleven
public comments addressing the
Proposed Rules. The comments are
published on the FTC Web site at
http://www.ftc.gov/os/comments/hsr/
index.htm.

The following submitted public
comments on the Proposed Rules:

1. Caterpillar, Inc. (Howrey LLP, Paul C.
Cuomo) (10/18/2010)

2. The Private Equity Growth Capital
Council (10/18/2010)

3. Willkie Farr & Gallagher LLP
(Theodore C. Whitehouse) (10/18/
2010)

4. Cooley LLP (Francis M. Fryscak and
M. Howard Morse) (10/18/2010)

5. Skadden, Arps, Slate, Meagher &
Flom LLP (Neal R. Stoll, Steven C.
Sunshine and Matthew P.
Hendrickson) (10/18/2010)

6. Howrey LLP (Jacqueline I. Grise,
Michael W. Jahnke, Paul C. Cuomo,
Chris P. Cooper and Victor Cohen)
(10/18/2010)

7. International Chamber of Commerce
Commission on Competition (10/
18/2010)

8. Securities Industry and Financial
Markets Association (Sean C. Davy)
(10/18/2010)

9. BUSINESSEURORPE, Grocery
Manufacturers Association,
National Association of
Manufacturers, The Pharmaceutical
Research and Manufacturers of
America, U.S. Chamber of
Commerce (10/18/2010)

10. Wachtell, Lipton, Rosen & Katz on
behalf of Alcoa Inc., Bank of
America Corporation, BB&T
Corporation, ConocoPhillips,
Harmon International Industries,
Incorporated, IAC/Interactive
Corporation, JPMorgan Chase & Co.,
Nustar Energy L.P., NYSE Euronext,
PPG Industries, Inc., Qwest
Communications International, Inc.,
Sigma-Aldrich Corporation, The
Valspar Corporation, United
Rentals, Inc., Valero Energy
Corporation, Wells Fargo &
Company (10/18/2010)

175 FR 57110 (September 17, 2010).
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11. Sections of Antitrust Law and
International Law, American Bar
Association (10/15/10)

The Commission proposed ministerial
changes in Items 1 through 3 in order to
make the Form easier to use, as well as
the revision or deletion of many items,
such as Items 2(e), 3(b), 3(c), 4(a), 4(b),
5(a), 5(b)(i), 5(b)(ii), 5(d), 6(a), and 6(b),
which currently ask for information that
the Agencies no longer consider
necessary for their initial review. There
were no adverse comments received on
these amendments, therefore, the
Commission adopts the changes as
proposed. The Commission also
proposed amending certain Rules and
parts of the Form and Instructions, such
as Items 2(d), 5(c) and 8 in order to
capture additional information (such as
current year revenues by 10 digit NAICS
product code) that would significantly
assist the Agencies in their review.
There were also no adverse comments
received on these revisions and they are
adopted as proposed. In addition, there
were no adverse comments received on
the proposed minor changes to
§§801.1,2 801.15, 801.30, 802.4, 802.21,
802.52, 803.2 and 803.5, and these
changes are also adopted as proposed.

The Commission did, however,
receive substantive objections or
criticisms regarding three proposed
changes that commenters found to be
overly burdensome additions: Item 4(d),
which requires the submission of
certain documents separate from those
required by Item 4(c); changes to Item 5
requiring the reporting of North
American Industry Classification
System (“NAICS”’) product code
information for products manufactured
outside of the U.S. and sold into the
U.S.; and changes to Items 6(c) and 7 to
require the submission of information
on the holdings of associates that
overlap with the entity(s) or assets that
are being acquired. These comments
and the Commission’s response to them
are discussed more fully below.

Part 801—Coverage Rules

801.1(d)(2) Associate

An acquiring person is required to
provide information in its notification
with respect to all entities included
within it at the time of filing. In some
instances, particularly with families of
investment funds, entities that are
commonly managed with the acquiring
person are not included because these
“‘associated” entities are not controlled,
as defined in § 801.1(b) of the Rules, by
the acquiring Ultimate Parent Entity

2These minor changes to § 801.1 do not relate to
the definition of associate.

(“UPE”). As a result, the Agencies do
not receive the information they need to
get a complete picture of potential
antitrust ramifications of an acquisition.
This scenario arises frequently in the
energy industry with Master Limited
Partnerships, where competitive
overlaps among limited partnerships
(“LPs”) with the same general partner
may go undetected.

To capture information on overlaps
between entities commonly managed
with the acquirer and the target, the
Commission proposed three changes:
introducing and defining the term
associate, creating Item 6(c)(ii), and
revising Item 7 to require the
submission of information on minority
and controlling interests of associates
that overlap with the entity(s) or assets
that are being acquired.

The Commission received six
comments regarding the proposed
definition of associate and its
application to proposed Items 6(c)(ii)
and 7. The comments generally focused
on two concerns: the definition of
associate as too vague and overly broad,
and the burden of compiling the
information required by Items 6(c)(ii)
and 7 regarding the holdings of
associates that overlap with the target,
particularly minority holdings. Both
will be discussed below.

Section 801.1(d)(2): Definition of
Associate

The Commission proposed the term
‘“associate” in new §801.1(d)(2) to
define entities under common
management with the acquiring person,
but not controlled by the acquiring
person. The proposed definition reads:

Associate. For purposes of Items 6(c) and
7 on the Form, an associate of an acquiring
person shall be an entity that is not an
affiliate of such person but: (A) Has the right,
directly or indirectly, to manage, direct or
oversee the affairs and/or the investments of
an acquiring entity (a ‘“‘managing entity”’); or
(B) has its affairs and/or investments, directly
or indirectly, managed, directed or overseen
by the acquiring person; or (C) directly or
indirectly, controls, is controlled by, or is
under common control with a managing
entity; or (D) directly or indirectly, manages,
directs or oversees, is managed by, directed
by or overseen by, or is under common
management with a managing entity.

Comments 2, 6, 9 and 11 stated that
the definition of associate as proposed
was not only overly broad, but was also
unduly complex and confusing.
Comment 2 stated that the phrase “the
right, directly or indirectly, to manage,
direct or oversee” affairs of the
acquiring entity was so expansive as to
provide little guidance regarding the
relationships to be covered. Comment 6
noted that the definition as proposed

was not limited to entities subject to
common investment management, but
also included entities that were subject
to a common ability to “direct and
oversee the affairs” of other entities.
Comment 9 also addressed the
potentially broad scope of the term
“oversee.” Comment 11 recommended
that the Commission consider limiting
associates to master limited
partnerships and private equity funds.

Comments 7 and 9 stated that the
control rules provided well understood
and easily applied guidance as to the
scope of HSR filings. Comment 7 stated
that requiring filers to determine which
entity might be an associate would
increase the complexity, burden and
expense of HSR filings. Both
recommended that the Commission
reconsider requiring information on
associates.

To address these concerns, the
Commission has refined the definition
of associate. The Commission’s purpose
in requiring information on associates is
to be able to analyze the holdings of
entities that are under common
investment or operational management
with the person filing notification. The
term is not intended to include entities
that are under other forms of common
management or direction. To clarify
this, the definition of associate has been
revised to eliminate the terms “direct”,
“oversee” and ‘“‘affairs” from the rule.
Any examples that contain these terms
have also been revised. Additional
examples have also been added to
clarify the definition.

The Commission is unwilling to limit
the definition to master limited
partnerships and private equity funds,
as suggested by Comment 11. New types
of entities that are not master limited
partnerships or private equity funds
may emerge in the future, and the
Commission does not want to limit the
information it would receive about these
entities as a result. The Commission
believes that the changes to the
definition of associate clarify its intent
and reduce the burden of identifying
associates.

The new definition of associate reads
as follows:

Associate. For purposes of Items 6 and 7
of the Form, an associate of an acquiring
person shall be an entity that is not an
affiliate of such person but: (A) has the right,
directly or indirectly, to manage the
operations or investment decisions of an
acquiring entity (a ‘“managing entity”’); or (B)
has its operations or investment decisions,
directly or indirectly, managed by the
acquiring person; or (C) directly or indirectly
controls, is controlled by, or is under
common control with a managing entity; or
(D) directly or indirectly manages, is
managed by, or is under common operational
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or investment management with a managing
entity.

Items 6(c) and 7

The Commission proposed adding
Item 6(c)(ii) to require an acquiring
person to report, based on its knowledge
or belief, all of its associates’ holdings
of voting securities and non-corporate
interests of 5 percent or more but less
than 50 percent in the acquired entity(s)
and in entities having 6-digit NAICS
industry code overlaps with the
acquired entity(s) or assets.

The Commission also proposed
amending the instructions to Item 7 as
follows:

Item 7(a) to require reporting any 6-digit
NAICS industry code in which the acquiring
person, or any associate of the acquiring
person, derives revenues and in which the
acquired entity(s) or assets also derive
revenues;

Item 7(b)(i) to require reporting the name
of any entity(s) controlled by the acquiring
person that derived revenues in the
overlapping 6-digit NAICS code in the most
recent fiscal year and Item 7(b)(ii) to require
reporting the name of any entity(s) controlled
by an associate of the acquiring person that
derived revenues in the overlapping 6-digit
NAICS code in the most recent fiscal year;
and

Item 7(c) to require reporting the
geographic information for any entity(s)
controlled by the acquiring person that
derived revenues in the overlapping NAICS
code in the most recent fiscal year.

Item 7(d) to require reporting the
geographic information for any entity(s)
controlled by an associate of the acquiring
person that derived revenues in the
overlapping NAICS code in the most recent
fiscal year.

The comments focused on Item
6(c)(ii), citing Item 7 only in reference
to Item 6(c)(ii), and addressed the
burden of gathering the information
required by Item 6(c)(ii).? Comment 5
stated that the request in Item 6(c)(ii) to
provide information on minority
holdings of associates that overlap with
the acquired assets or entity(s) exceeded
reasonable expectations about the type
of information that an acquiring person
can obtain when it does not have
possession or control of the requested
data and does not maintain the data in
the ordinary course of its business. In
the same vein, Comment 6 contended
that the specific requirements of Item
6(c)(ii) imposed a disproportionate
burden on filing parties regardless of the
benefit to the Agencies. Comment 11
stated that the breadth of Item 6(c)(ii)
could create a significant additional
burden on a filing party, while

3Comment 5 stated that the problems with
collecting information for associates that are
identified for Item 6(c)(ii) are equally applicable to
Item 7.

providing the Agencies with little
additional useful information. It
claimed that, as written, this item
required a filing party to report minority
holdings of minority holdings, and
suggested limiting Item 6(c)(ii) to
holdings of associates of interests in the
target company rather than including
holdings of other entities that overlap
with the target.

The purpose of Item 6(c)(ii) is not to
obtain information on “minority
holdings of minority holdings” as
Comment 11 suggested, but to receive
information on competitively relevant
minority holdings of entities that are
under common investment or
operational management with the
acquiring person. For the Agencies,
there is clear utility to having the HSR
filing contain information regarding the
acquiring person’s associates’ minority
holdings in competitors of the target. As
such, limiting the response for Item
6(c)(ii) only to holdings of associates in
the acquired entity(s), as suggested by
Comment 11, is too narrow. Take, for
instance, a transaction in which Pharma
Fund A is acquiring 100 percent of the
voting securities of Acquired Pharma
Corp. Pharma Fund A does not have
holdings in any competitors of Acquired
Pharma Corp, but four associates of
Pharma Fund A (Pharma Funds B-E)
each hold 15 percent of Pharma
Competitor. The Agencies would
certainly benefit from knowing that the
funds under common management hold
an aggregate controlling interest in a
competitor. The Agencies, however,
may have no other realistic means of
learning about the holdings of Pharma
Funds B-E, particularly if Pharma
Competitor is not publicly traded,
making it very difficult to find this
information through public sources.
Item 6(c)(ii) as proposed requires the
disclosure of the holdings of Pharma
Funds B-E.

Item 6(c)(ii) would also provide very
useful information to the Agencies in
transactions involving the intricate
structures that often characterize Master
Limited Partnerships. For example,
consider a transaction in which Pipeline
MLP A is acquiring 100 percent of
Acquired Pipeline Corp., and Pipeline
MLP A’s general partner is Pipeline GP,
which is also the general partner of
Pipeline MLP B and Pipeline MLP C,
neither of which holds a minority
interest in Acquired Pipeline Corp. or a
controlling interest in a competitor of
Acquired Pipeline Corp. Thus, Pipeline
MLP B and Pipeline MLP C would not
be identified in either Item 6(c)(ii) or
Item 7 under Comment 11’s proposal.
Pipeline MLP B and Pipeline MLP C
each indirectly hold a 45 percent

interest in Competing Pipeline Co., a
direct competitor of Acquired Pipeline
Corp., through a number of intermediate
entities. The Agencies clearly would be
interested in these minority holdings in
this fairly typical scenario in the oil and
gas industry, but might have trouble
identifying the relationship as a result of
the number of layers between the top
level entity and the competitor at the
bottom of the structure. Item 6(c)(ii)
requires the disclosure of the holdings
of Pipeline MLP B and Pipeline MLP C.
As these examples illustrate, Item
6(c)(ii) provides the Agencies with a
much clearer picture of the competitive
impact in transactions involving
families of private equity funds or
master limited partnerships.

The Commission acknowledges that
some filing parties may face an increase
in burden the first time they respond to
Item 6(c)(ii) but believes that thereafter,
the burden should be largely limited to
keeping responsive information current.
Further, it believes the burden of
responding to Item 6(c)(ii) does not
outweigh the benefit to the Agencies.
An acquiring person must look beyond
the concept of control to determine
whether it has entities that are under
common investment or operational
management with the acquiring person.
The general partner makes investment
or operational decisions for its managed
limited partnerships and should
therefore have access to information on
the holdings of the other managed
limited partnerships for the purposes of
responding to Item 6(c)(ii).

Further, the Commission notes that
Item 6(c)(ii) provides mechanisms for
limiting the potential burden. For
instance, if an acquiring person cannot
provide information on the minority
holdings of its associates in response to
Ttem 6(c)(ii) at the NAICS-code level, it
could opt to respond on the basis of
industry. That is, instead of providing a
list of its associates’ minority holdings
based on an overlapping NAICS code
with the target, the acquiring person
could provide a list of its associates’
minority holdings that fall into the same
industry as the target, such as
pharmaceuticals, mining, healthcare,
etc.

Item 6(c)(ii) also allows the acquiring
person to respond to Item 6(c)(ii) by
listing all the minority holdings of its
associates. This is intended to provide
an option for an acquiring person that,
despite its best efforts, cannot obtain
more granular information about the
minority holdings of its associates. The
Commission notes that if an acquiring
person responds by listing all holdings
in Item 6(c)(ii), whether overlapping or
not, the review of the filing could be
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delayed and the parties may be more
likely to receive follow up requests from
staff to obtain the information. It is thus
in the best interests of the acquiring
person to limit the list of minority
holdings in Item 6(c)(ii) to those that
overlap with the acquired entity(s) or
assets, even if only by industry, to allow
the Agencies to conclude quickly
whether the acquisition may be
competitively problematic because of
these holdings.

The Commission has made one
additional change to Item 6(c) to attempt
to mitigate further the burden on
persons who must respond to this item.
The person filing notification may rely
on its regularly prepared financials that
list investments and the regularly
prepared financials of its associates that
list investments to respond to Items
6(c)(i) and (ii), provided the financials
are no more than three months old.*
Many investment funds routinely
prepare such documents on a quarterly
basis, and this change allows acquiring
persons to rely on documents prepared
in the ordinary course to gather the
information necessary to respond to
Items 6(c)(i) and (ii). If the acquiring
person and its associates make quarterly
filings concerning their investments in
publicly traded companies with the
Securities and Exchange Commission
(“SEC”’), those lists can be relied on to
gather the information necessary to
respond to Items 6(c)(i) and (ii) with
respect to publicly traded companies, as
long as they are no more than three
months old. Of course, acquiring
persons must still report in Items 6(c)(i)
and (ii) their holdings of non-publicly
traded companies.

In summary, the Commission believes
that the benefits of Item 6(c) and Item
7, as revised, to the Agencies with
regard to information on associates
outweigh the additional burden on
certain acquiring persons of providing
the information. Consequently, the
Commission promulgates Items 6(c)(i)
and 6(c)(ii), with the aforementioned
allowance for relying on financial
statements and SEC documents, and
Item 7, as proposed. The caveats in the
language in the instructions to Items
6(c)(i) and 6(c)(ii) that the information
be provided based on the knowledge or
belief of the acquiring person should
ease concerns on certification of the
Form. If the information is completely
unobtainable the acquiring person can

4 This approach does not apply to the response
required with regard to associates in Item 7. Item
7 deals with controlled entities and the information
required by Item 7 should therefore be easier to
obtain.

rely on a statement of reasons for
noncompliance.?

Item 4
Item 4(d): Additional Documents

In proposing Item 4(d), the
Commission noted that certain
categories of documents are quite useful
for the Agencies’ initial substantive
analysis of transactions but were not
always provided because parties have
differing interpretations as to whether
they were called for under current Item
4(c). The Commission proposed new
Item 4(d) to enumerate these discrete
categories of documents and require
their submission with the Form.

In expressing concerns regarding
proposed Item 4(d), all of the comments
raised the overarching issue of the
relationship of proposed Item 4(d) to
Item 4(c). Item 4(d) is indeed closely
related to Item 4(c), as is evident in the
language of Item 4(d) which closely
parallels the language of Item 4(c). But
Item 4(d) seeks different documents
from those covered by the language of
Item 4(c) as will be more fully discussed
below.

Item 4(d)(i): Offering Memoranda

Proposed Item 4(d)(i) required filing
parties to provide all offering
memoranda (or documents that served
that function) that reference the
acquired entity(s) or assets produced up
to two years before the date of filing.

With the exception of Comments 5
and 8, the comments suggested that
proposed Item 4(d)(i) uses, in the words
of Comment 3, “‘ambiguous and
overbroad language.” For instance, the
requirement that materials responsive to
Item 4(d)(i) “reference” the acquired
entity(s) or assets and documents that
“serve the function of’an offering
memorandum were imprecise and as
drafted could lead to the production of
a large of amount of documents in
response to Item 4(d)(i). Comments 1, 2,
6,7, 10, and 11 expressed concern that
the Item 4(d)(i) requirement was not
limited to the evaluation or analysis of
the acquisition, as is the language of
Item 4(c). Comments 1, 2, 3, 6, 10 and
11 suggested that a limitation such as
the one in Item 4(c) involving only
materials prepared by or for any
officer(s) or director(s) (or, in the case of
unincorporated entities, individuals
exercising similar functions) would be
helpful in guiding responses to Item
4(d)@d). Comments 1, 2, 3, 4,6, 7 and 11
expressed the related concern that
searching beyond the team of people
aware of the transaction would
compromise the confidentiality of the

516 CFR 803.3.

transaction. Finally, Comments 1, 2, 9
and 11 stated that the 2-year time frame
in Item 4(d)(i) was too long to provide
a useful limitation on this item.

In proposing Item 4(d)(i), the
Commission intended to capture
offering memoranda. These are formal
documents created in-house or by a
third party that lay out the details of a
company, or a part of a company, that
is for sale. The Commission intends to
reach in Item 4(d)(i) what comment 10
termed “‘transaction-specific marketing
presentation[s]” because they are
invaluable to staff in their initial
analysis. In order to make the
parameters of this item more clear, the
Commission uses the term ““Confidential
Information Memoranda” instead of the
broader term “‘offering memoranda.”
Many filing parties already submit
Confidential Information Memoranda
because these documents often contain
a section on the industry or competitive
landscape and thus fall within the
requirements of Item 4(c). But, in cases
where they do not, the in-depth
overview of the business, even without
competition-related content, is still
immensely helpful to staff in
understanding the companies and
products involved in a transaction.

Confidential Information Memoranda
are useful even though, arguably, there
may be no “acquisition” at the time they
are prepared. Item 4(c) requires the
submission of all studies, surveys,
analyses and reports prepared by or for
any officer(s) or director(s) (or, in the
case of unincorporated entities,
individuals exercising similar functions)
for the purpose of evaluating or
analyzing the transaction with respect
to market shares, competition,
competitors, markets, potential for sales
growth or expansion into product or
geographic markets. Leaving out of the
language of Item 4(d)(i) the Item 4(c)
requirement that responsive materials
evaluate or analyze “the acquisition”
addresses the fact that some parties have
relied on the transaction-specific
language of Item 4(c) when not
submitting Confidential Information
Memoranda.

The comments expressed concern that
without the requirement that responsive
materials evaluate or analyze the
transaction, the scope of what was
required by Item 4(d)(i) was too broad.
In response to this concern, the
Commission can provide a more precise
parameter than ‘““some reference to the
acquired entity(s) or assets.” The
Commission intends to capture
materials that provide an in-depth
overview or analysis of the entities or
assets that are for sale, not just those
materials that contain a passing
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reference to them. To make this intent
clear, the language in Item 4(d)(i) has
been changed to adopt in part the
language proposed by Comment 4,
namely to capture those Confidential
Information Memoranda that
“specifically relate to the sale of the
acquired entity(s) or assets.”

Comment 4 also suggested narrowing
proposed Item 4(d)(i) to “those separate
presentations [that] would have been
responsive to Item 4(c) if they had been
prepared for the filed-for transaction.”
The problem with this language is that
it requires competition-related content.
As discussed above, the underlying
rationale behind Item 4(d)(i) is that
Confidential Information Memoranda
are always helpful, and so Item 4(d)(i)
requires their submission regardless of
the presence of competition-related
content.

Comments 1, 2, 3, 4, 5, 10 and 11
expressed concern that proposed Item
4(d)(i) was not limited to officers and
directors. The Commission does not
intend to reach those Confidential
Information Memoranda, as stated in
Comment 1, received by “any employee
within the company regardless of their
location or involvement in a particular
transaction.” Instead, the Commaission
intends to reach those Confidential
Information Memoranda prepared in the
specific contemplation of a sale. In
reality, an officer or director would
likely be informed of the internal or
external drafting of such a
memorandum. The easiest way to clarify
the Commission’s intent is by adopting
the suggestion in the comments that a
limitation involving officer(s) or
director(s) be added to Item 4(d)(i). As
such, the Commission is promulgating
Item 4(d)(i) with a requirement that
responsive documents must have been
prepared by or for any officer(s) or
director(s) or, in the case of
unincorporated entities, individuals
exercising similar functions. Further,
the Commission limits this requirement
to any officer(s) or director(s) or, in the
case of unincorporated entities,
individuals exercising similar functions,
of the Ultimate Parent Entity of the
Acquiring or Acquired Person and/or
any officer(s) or director(s) or, in the
case of unincorporated entities,
individuals exercising similar functions,
of the Acquiring or Acquired Entity(s).
These changes also address the concerns
raised by many of the comments that
gathering documents responsive to Item
4(d)(i) could compromise the
confidentiality of the transaction.

Comment 10 suggested that this item
be limited to “offering memoranda
prepared for the purpose of evaluating
or analyzing the transaction and which

were shared with prospective buyers.”
Sellers will sometimes create a
Confidential Information Memorandum
and, for one reason or another, it does
not end up being shared with the
eventual buyer. This, if the Commission
limited Item 4(d)(i)’s requirement to
submit Confidential Information
Memoranda to only those given to the
buyer, in some cases, no Confidential
Information Memorandum would be
submitted even though one was created.
This is counter to the rationale behind
Item 4(d)(i). Under Item 4(d)(i), if the
eventual buyer did not receive a copy of
the Confidential Information
Memorandum, but one was prepared,
that Confidential Information
Memorandum must be submitted with
the Acquired Person’s filing.

Comments 1, 2, 3,6, 7,9, 10, and 11,
expressed concern about the exact
definition of “documents serving the
same function as an offering
memorandum.” As a starting point, if
there was a Confidential Information
Memorandum prepared, filing parties
do not need under Item 4(d)(i) to supply
documents that served the purpose of a
Confidential Information Memorandum.
The Commission intends to capture
only those situations in which no
Confidential Information Memorandum
was prepared, but the seller has a pre-
existing presentation containing an
overview of the company that was given
to any officer(s) or director(s) of the
buyer as an introduction to the
company. In this case, the presentation
effectively serves the purpose of a
Confidential Information Memorandum
in an instance in which no Confidential
Information Memorandum was
prepared. Filing parties often submit
such documents when no Confidential
Information Memorandum was
prepared, and the Commission does not
seek any other category of materials in
response to this item. For instance, the
Commission does not intend this item to
require ordinary course documents and/
or financial data shared in the course of
due diligence, except to the extent that
such materials are shared with the buyer
specifically to serve the purpose of a
Confidential Information Memorandum
when no Confidential Information
Memorandum was prepared. Unlike the
case of Confidential Information
Memoranda, a document that served the
purpose of a Confidential Information
Memorandum will only be responsive to
Item 4(d)(i) if it was given to the buyer
(and a Confidential Information
Memorandum was not). The
instructions to Item 4(d)(i) outline these
specifics.

Many filing parties already submit
materials responsive to Item 4(d)(i)

based on longstanding informal
interpretations that Confidential
Information Memoranda should be
submitted as Item 4(c) documents.
However, parties have sometimes
excluded these documents on the
grounds that they were not prepared for
the purpose of evaluating or analyzing
the acquisition or did not contain
competition-related content. Item 4(d)(i)
is intended to make clear that
Confidential Information Memoranda
must be submitted in response to Item
4(d)(i). The Commission intends Items
4(c) and 4(d) to complement one
another. For instance, if a filing party
includes a document responsive to Item
4(d)(i) with its HSR filing, it need not
submit that document separately in
response to Item 4(c).

The comments raised concerns about
the length of the proposed two year time
period applicable to proposed Item
4(d)(i). Although such a timeframe is
consistent with the specified “relevant
time period” of two years as applicable
to second requests in the 2006 merger
process reforms,® the Commission
believes that, as applied to the
documents required by Item 4(d)(i), a
period of one year is more appropriate.
Confidential Information Memoranda
are typically drafted within this shorter
timeframe and arguably are more useful
to staff if they are more recent. The
instructions to Item 4(d)(i) have been
changed to reflect the one year time
period.”

In summary, the Commission is
promulgating Item 4(d)(i) using the term
“Confidential Information Memoranda”
instead of “Offering Memoranda” and
with the clarification that this item
requires only those Confidential
Information Memoranda that
“specifically relate to the sale of the
acquired entity(s) or assets” and that
were prepared by or for any officer(s) or
director(s) or, in the case of
unincorporated entities, individuals
exercising similar functions, of the
Ultimate Parent Entity of the Acquiring
or Acquired Person and/or any officer(s)
or director(s) or, in the case of
unincorporated entities, individuals
exercising similar functions, of the
Acquiring or Acquired Entity(s) within
one year of filing. In addition, the
Commission requires the submission of

6 See REFORMS TO THE MERGER REVIEW
PROCESS (p.19) announced by then Chairman
Deborah Platt Majoras on February 16, 2006. http://
www.ftc.gov/os/2006/02/mergerreviewprocess.pdf
and http://www.justice.gov/atr/public/
press_releases/2006/220302.htm.

7 The one year time limit applicable to materials
responsive to Items 4(d)(i) and 4(d)(ii) does not
apply to materials responsive to Item 4(c); Item 4(c)
has no specific timeframe.



42476 Federal Register/Vol.

76, No. 138/ Tuesday, July 19, 2011/Rules and Regulations

documents that served the function of a
Confidential Information Memorandum
only when given to the buyer in
situations in which no such
Confidential Information Memorandum
exists.

Item 4(d)(ii): Materials Prepared by
Investment Bankers, Consultants or
Other Third Party Advisors

Proposed Item 4(d)(ii) required filing
parties to provide all studies, surveys,
analyses and reports prepared by
investment bankers, consultants or other
third party advisors if they were
prepared for any officer(s) or director(s)
(or, in the case of unincorporated
entities, individuals exercising similar
functions) for the purpose of evaluating
or analyzing market shares, competition,
competitors, markets, potential for sales
growth or expansion into product or
geographic markets, and that also
reference the acquired entity(s) or assets
produced up to two years before the
date of filing.

In response to proposed Item 4(d)(ii),
the comments expressed concern that
this item as drafted was too broad and
would capture many documents
immaterial to staff’s initial analysis.
Each comment stated that Item 4(d)(ii)
as drafted would pull in ordinary course
documents because it was not limited to
materials that evaluated or analyzed the
acquisition. Comments 2, 3,5, 6, 7, 9,
10, and 11 raised the issue that
searching beyond the team of people
aware of the transaction would lead to
confidentiality concerns. Finally,
Comments 1, 5,7, 8,9, and 11
contended that the 2 year time frame in
Item 4(d)(ii) was too long to provide a
useful limitation on this item.

Item 4(d)(ii) is intended to reach
materials prepared by investment
bankers, consultants or other third party
advisors (‘“‘third party advisors”) that
contain competition-related content
pertaining to the transaction. The most
typical example of this kind of
document is, as defined by Comment 8,
“pitch books,”” which are “developed by
investment banking firms for the
purpose of seeking an engagement.”
These materials are sometimes also
known informally as “bankers’ books.”
In the Commission’s experience, these
are typically presentations that contain
an overview of several potential courses
of action available to a company (e.g.,
whether to buy another business or sell
a particular business) and that also
contain several pages analyzing the
specific industry at issue.

Item 4(d)(ii) also seeks documents
prepared by third party advisors who
have been hired by a particular
company to develop and analyze a

variety of strategic options, one of
which is a merger that requires an
eventual HSR filing. These materials are
different from bankers’ books in that the
third party advisor has been hired and
is already working with the company in
detail, but they contain information that
is just as valuable to staff. Whether
developed by a third party for the
purpose of seeking an engagement or
after having been engaged, these
materials often provide staff with a
useful overview of the relevant industry
and/or competitive landscape.
Sometimes such materials fall within
the requirements of Item 4(c). In some
cases, however, they may not, as there
is arguably no “acquisition” at the time
they are prepared.

The most strenuous objection we
received to proposed Item 4(d)(ii) was
that leaving out the Item 4(c)
requirement that responsive materials
evaluate or analyze the acquisition
made the language of proposed Item
4(d)(ii) too broad. As noted above,
leaving this language out of Item 4(d)(ii)
addresses the fact that some parties have
relied on this language when not
submitting this category of documents.
As documents responsive to Item
4(d)(ii) must meet all the other
requirements of Item 4(c), one approach
would be to rely on the language
proposed by Comment 4 in reference to
Item 4(d)(i) to require only those
materials that “would have been
responsive to Item 4(c) had they been
prepared for the acquisition.” While this
language narrows the scope of this item
and better reflects the Commission’s
intent, it leaves Item 4(d)(ii) without the
limiting language on the entity(s) or
assets for sale and officer(s) and
director(s) the Commission has adopted
in Item 4(d)(@d).

To further clarify the intent of Item
4(d)(ii), the Commission limits materials
responsive to Item 4(d)(ii) to those
prepared by third party advisors during
an engagement or for the purpose of
seeking an engagement and, as has been
done in Item 4(d)(i), that specifically
relate to the sale of the acquired
entity(s) or assets. In addition, the
Commission similarly limits the
officer(s) and director(s) encompassed
in Item 4(d)(ii) to any officer(s) or
director(s) or, in the case of
unincorporated entities, individuals
exercising similar functions, of the
Ultimate Parent Entity of the Acquiring
or Acquired Person and/or any officer(s)
or director(s) or, in the case of
unincorporated entities, individuals
exercising similar functions, of the
Acquiring or Acquired Entity(s). These
clarifications, included in the
instructions to Item 4(d)(ii), also address

the confidentiality concerns raised by
many of the comments.

Item 4(d)(ii) seeks materials
developed by third party advisors
during an engagement or for the purpose
of seeking an engagement prepared by
or for certain officers and directors (as
discussed above) that contain
competition-related content specifically
related to the sale of the acquired
entity(s) or assets, and the instructions
specify this. Item 4(d)(ii) is not intended
to capture many of the broad categories
of materials envisioned by the
comments; the language of Item 4(d)(ii)
is drafted in recognition of the fact that
there are numerous kinds of consultants
who create responsive materials during
an engagement or for the purpose of
seeking an engagement. We note that
Item 4(d)(ii) does not require, as
enumerated in Comment 11, the
submission of corporate subscriptions to
market studies, information or
periodicals; industry reference materials
and databases; routine market research;
information received by financial
investors; unsolicited financial and
market analyses from investment
bankers and consultants; and reports
prepared in the course of patent,
securities, antitrust or other forms of
litigation. Some unsolicited materials
developed by investment banking firms
or other third parties for the purpose of
seeking an engagement may appear in
the files of officers or directors covered
by Item 4(d)(ii). Item 4(d)(ii) requires the
submission of such unsolicited
materials only if they specifically relate
to the sale of the acquired entity(s) or
assets and contain competition related
content as specified in the instructions.?

Many filing parties already submit
materials responsive to Item 4(d)(ii)
based on longstanding informal
interpretations that materials developed
by third party advisors during an
engagement or for the purpose of
seeking an engagement should be
submitted as Item 4(c) documents.
However, parties have sometimes
excluded these documents on the
grounds that they were not prepared for
the purpose of evaluating or analyzing
the acquisition. Item 4(d)(ii) is intended
to make clear that materials developed
by third party advisors during an
engagement or for the purpose of
seeking an engagement must be
submitted in response to Item 4(d)(ii).
The Commission intends Items 4(c) and
4(d) to complement one another. For
instance, if a filing party includes a
document responsive to Item 4(d)(ii)

8Ttem 4(d)(ii) does not require the inclusion of
unsolicited materials received from third party
advisors as a separate category.
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with its HSR filing, it need not submit
that document separately in response to
Item 4(c).

The comments raised concerns about
the length of the proposed two-year time
period applicable to proposed Item
4(d)(ii). Consistent with the
modification to Item 4(d)(i), the time
period for this item has been changed to
one year.®

In summary, the Commission is
promulgating Item 4(d)(ii) with the
clarification that this item seeks
materials developed by third party
advisors during an engagement or for
the purpose of seeking an engagement
that “specifically relate to the sale of the
acquired entity(s) or assets”” and that
were prepared by or for any officer(s) or
director(s) or, in the case of
unincorporated entities, individuals
exercising similar functions, of the
Ultimate Parent Entity of the Acquiring
or Acquired Person and/or any officer(s)
or director(s) or, in the case of
unincorporated entities, individuals
exercising similar functions, of the
Acquiring or Acquired Entity(s) within
one year of filing.

Item 4(d)(iii): Materials Evaluating or
Analyzing Synergies and/or Efficiencies

Proposed Item 4(d)(iii) required filing
parties to provide all studies, surveys,
analysis and reports evaluating or
analyzing synergies and/or efficiencies
if they were prepared by or for any
officer(s) or director(s) (or, in the case of
unincorporated entities, individuals
exercising similar functions) for the
purpose of evaluating or analyzing the
acquisition.

Although proposed Item 4(d)(iii) did
not receive as many comments as the
other parts of proposed Item 4(d),
Comments 2 and 6 questioned staff’s
need to review these documents in
every transaction, suggesting that staff
could seek these documents from the
parties at a later time if relevant in a
specific transaction. Comments 1, 6, and
11 stated that even if filers did not
submit synergies documents at the time
of filing, they should not be precluded
from being able to make arguments
concerning applicable synergies at a
later time.

Item 4(d)(iii) requires the submission
of documents that evaluate or analyze
the synergies related to a particular
acquisition. Although many filing
parties do submit documents discussing
synergies in response to Item 4(c), the
PNO has long provided the informal

9The one-year time limit applicable to materials
responsive to Items 4(d)(i) and 4(d)(ii) does not
apply to materials responsive to Item 4(c); Item 4(c)
has no specific timeframe.

advice that this category of documents,
without separate competition-related
content, is not caught by the language in
Item 4(c). At the same time, these kinds
of documents are very useful to staff in
many transactions. Thus, Item 4(d)(iii)
requires that these documents be
submitted. The Commission believes
that the benefits to the Agencies from
receiving this discrete set of documents
outweighs the burden to parties of
producing them. Filing parties can
assert synergies arguments at any time,
but there is the possibility that
documents submitted with an HSR
filing in response to Item 4(d)(iii) may
carry greater weight with the Agencies
than materials claiming synergies
created and submitted at a later time
during an investigation.

Instructions to Item 4(d)

Incorporating many of the comments
as described above, the instructions to
Item 4(d) will read as follows:

Ttem 4(d)

For each category below, indicate (if not
contained in the document itself) the date of
preparation, and the name of the company or
organization that prepared each such
document.

Item 4(d)(i): Provide all Confidential
Information Memoranda prepared by or for
any officer(s) or director(s) (or, in the case of
unincorporated entities, individuals
exercising similar functions) of the Ultimate
Parent Entity of the Acquiring or Acquired
Person or of the Acquiring or Acquired
Entity(s) that specifically relate to the sale of
the acquired entity(s) or assets. If no such
Confidential Information Memorandum
exists, submit any document(s) given to any
officer(s) or director(s) of the buyer meant to
serve the function of a Confidential
Information Memorandum. This does not
include ordinary course documents and/or
financial data shared in the course of due
diligence, except to the extent that such
materials served the purpose of a
Confidential Information Memorandum
when no such Confidential Information
Memorandum exists. Documents responsive
to this item are limited to those produced up
to one year before the date of filing.

Item 4(d)(ii): Provide all studies, surveys,
analyses and reports prepared by investment
bankers, consultants or other third party
advisors (““third party advisors”) for any
officer(s) or director(s) (or, in the case of
unincorporated entities, individuals
exercising similar functions) of the Ultimate
Parent Entity of the Acquiring or Acquired
Person or of the Acquiring or Acquired
Entity(s) for the purpose of evaluating or
analyzing market shares, competition,
competitors, markets, potential for sales
growth or expansion into product or
geographic markets that specifically relate to
the sale of the acquired entity(s) or assets.
This item requires only materials developed
by third party advisors during an engagement
or for the purpose of seeking an engagement.

Documents responsive to this item are
limited to those produced up to one year
before the date of filing.

Item 4(d)(iii): Provide all studies, surveys,
analyses and reports evaluating or analyzing
synergies and/or efficiencies prepared by or
for any officer(s) or director(s) (or, in the case
of unincorporated entities, individuals
exercising similar functions) for the purpose
of evaluating or analyzing the acquisition.
Financial models without stated assumptions
need not be provided in response to this
item.

Item 5

Item 5(a) and Foreign Manufactured
Products

The Commission proposed changes to
Item 5 of the Form to make it easier for
filing parties to complete, and to obtain
information more useful to the
Agencies. In this vein, the Commission
proposed modifying the Form to require
filing persons to identify the 10-digit
NAICS product codes and revenues for
each product they manufacture outside
the U.S. and sell in the U.S. at the
wholesale or retail level, or that they
sell directly to customers in the U.S.
This would give the Agencies a more
accurate understanding of products in
the U.S. Filing parties would include
10-digit NAICS product codes and
revenues for such foreign manufactured
products only for the most recent year
in proposed Item 5(a). As proposed,
sales made directly to customers in the
U.S. would be reported in a
manufacturing code while sales made
into the U.S. through a wholesale
operation within the same person would
be reported in both manufacturing
(transfer price) and wholesale or retail
(sales price) codes, to be consistent with
current practice when companies have
both domestic manufacturing and
wholesale or retail operations.

Comment 1 objected to the proposed
reporting of revenues for products
manufactured outside the U.S. on the
grounds that compiling NAICS code
information would be a substantial
burden for foreign manufacturers who
do not currently use NAICS. Comment
2 objected on the same grounds, and
also stated that the double listing of
foreign manufacturing and importing
revenues was confusing. Comment 6
stated that the Commission specifically
declined to require foreign
manufactured product data by U.S.
census code in the 1978 final rules, and
that the burden of providing such data
is not significantly smaller today.
Comment 7 also stated that finding
NAICS information would be
burdensome for foreign filers and that
only U.S. operations should be reported.
Comment 9 also raised this concern and
cited to International Competition
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Network principles that unnecessary
costs on transactions should be avoided.

After considering these comments, the
Commission is not persuaded that
NAICS reporting would be significantly
more difficult for foreign manufacturers
than it is for domestic manufacturers.
One of the reasons the Commission
decided to propose the elimination of
base year reporting was that HSR
practitioners have told the PNO that
filers generally do not rely on previous
NAICS data compiled for submission to
the Bureau of Census, as the
Commission previously understood, but
rather that the parties determine the
appropriate NAICS codes and
underlying revenues as they are
preparing their filings. That being the
case, foreign manufacturers should be
able to identify appropriate NAICS
codes as readily as domestic
manufacturers can; in fact, foreign
entities with U.S. wholesale or retail
operations already use the NAICS
system to report revenues from those
operations. Finally, the Commission
believes that whatever additional
burden may be initially experienced by
foreign manufacturers because of their
unfamiliarity with NAICS
manufacturing codes is outweighed by
the usefulness of the information to the
Agencies.

Comments 6 and 11 also objected to
the double-counting effect that would
result from the proposed requirement
that foreign manufacturers report
revenues under both manufacturing
codes (at transfer price) and wholesaling
codes (sales revenues) if their products
are manufactured outside the U.S. and
sold in the U.S. Indeed, Comment 11
stated that this is a long-standing
problem with Item 5 in its current form
as it relates to domestic manufacturers
who sell their product from a separate
establishment and must then report
manufacturing and wholesaling
revenues.

The Commission agrees that double-
counting can distort revenues reported
in Item 5 and therefore will amend the
instruction for Item 5(a) to require that
any manufacturer, whether foreign or
domestic, report revenues from the sale
of its manufactured products only under
10-digit NAICS manufacturing product
codes. Sales of products that are not
manufactured by the parties but only
sold by them would, of course, continue
to be reported under 6-digit wholesaling
or retailing codes. Comment 6
advocated eliminating the double-
counting problem by requiring the
listing of revenues from manufactured
products by 6-digit wholesaling code
only, but this solution would not
provide the Agencies with sufficient

information about the products being
manufactured and sold.

Item 5 De Minimis Exception

The proposed changes to Item 5 also
included a proposal to eliminate the
million dollar minimum that currently
applies to reporting revenues for non-
manufacturing operations in the most
recent year. As discussed in the
Proposed Rule, the minimum was based
on the way filing persons reported non-
manufacturing data to the Census
Bureau, but given that there appears to
be little or no reliance on the part of
filers on previously assembled census
data for HSR reporting, there seemed to
be little reason to retain it. In addition,
the minimum was sometimes
misconstrued as a minimum for the
reporting of overlaps in Item 7, which
it is not. Comments 6 and 11 objected
to the proposed elimination of the
million dollar minimum, stating that the
minimum reduces the burden of
characterizing minor operations by
NAICS code and allocating revenues to
those codes; further, the comments
suggested that instead of eliminating the
minimum, an instruction could be
added to clarify that an Item 7 overlap
can still exist for operations that
generate less than $1 million in
revenues in the most recent year.

The Commission accepts that the
million dollar minimum is helpful to
filers and agrees that amending the
instruction to Item 7 to state that the
item is applicable to an overlap of
operations generating any amount of
revenue is a reasonable approach.
Therefore, the million dollar minimum
will remain for Item 5, and the Item 7
instruction has been amended, as below:

If, to the knowledge or belief of the person
filing notification, the acquiring person, or
any associate (see § 801.1(d)(2)) of the
acquiring person, derived any amount of
dollar revenues in the most recent year from
operations in industries within any 6-digit
NAICS industry code in which any acquired
entity that is a party to the acquisition also
derived any amount of dollar revenues in the
most recent year, or in which a joint venture
corporation or unincorporated entity will
derive dollar revenues (note that if the
acquired entity is a joint venture the only
overlaps will be between the assets to be held
by the joint venture and any assets of the
acquiring person or its associates not
contributed to the joint venture), then for
each such 6-digit NAICS industry code:

EE

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires that the agency
conduct an initial and final regulatory
analysis of the anticipated economic
impact of the amendments on small

businesses, except where the
Commission certifies that the regulatory
action will not have a significant
economic impact on a substantial
number of small entities. 5 U.S.C. 605.
Because of the size of the transactions
necessary to trigger a Hart-Scott-Rodino
filing, the premerger notification rules
rarely, if ever, affect small businesses.
Indeed, these amendments are intended
to reduce the burden of the premerger
notification program. Further, none of
the rule amendments expands the
coverage of the premerger notification
rules in a way that would affect small
business. Accordingly, the Commission
certifies that these rules will not have a
significant economic impact on a
substantial number of small entities.
This document serves as the required
notice of this certification to the Small
Business Administration.

Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 35013521, requires agencies to
submit “collections of information” to
the Office of Management and Budget
(“OMB”) and obtain clearance before
instituting them. Such collections of
information include reporting,
recordkeeping, or disclosure
requirements contained in regulations.
The existing information collection
requirements in the HSR Rules and
Form have been reviewed and approved
by OMB under OMB Control No. 3084—
0005. The current clearance expires on
June 30, 2013. On September 23, 2010,
the Commission submitted a clearance
request to OMB regarding the then
proposed amendments to the reporting
requirements in the Rules and Form. On
November 8, 2010, OMB filed a
comment, requesting that the FTC
consider public comments on the
proposed amendments and to respond
to them and make any necessary
adjustments in its ensuing submission
to OMB for the final amendments.
Consistent with the analysis shown
here, the Commission is submitting a
supplemental response to OMB as a
follow-up to its prior clearance request.

Increase or Decrease in Filings Due to
Ministerial Changes in Filing
Requirements

The final amendments are primarily
changes to the information reported on
the Notification and Report Form and
do not affect the reportability of a
transaction. Most of the ministerial
changes to the Rules are clarifications
(e.g., the change to § 802.4) or new
procedures (e.g., the change to § 801.30),
which also would have no effect on
reporting obligations. One amendment
could theoretically produce an increase
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in filings. The definition of “entity” in
§801.1(a)(2) is being modified to
include unincorporated entities engaged
in commerce that are controlled by a
government. The definition currently
includes only corporations engaged in
commerce. Another amendment could
theoretically produce a decrease in
filings. The amendment to the
aggregation rules in § 801.15 would
eliminate the unintended effect of
requiring aggregation when exactly 50
percent of multiple subsidiaries have
been acquired and additional voting
securities of the same person are newly
being acquired. The Commission
believes that any increase or decrease in
filings as a result of the final ministerial
amendments would be negligible.

Reduced Time Collecting Data for and
Preparing the Form

Premerger Notification Office staff
canvassed eight practitioners from the
private bar to estimate the projected
change in burden due to the then
proposed, now final, amendments to the
Form. All those consulted are
considered HSR experts and have
extensive experience with preparing
HSR filings for the types of transactions
that are most likely to be affected by the
amendments.

Many of the final amendments would
significantly reduce burden for all filers.
Others would increase burden,
particularly for acquiring persons that
are private equity funds and master
limited partnerships. The consensus of
those canvassed was that, on average,
burden for collecting and reporting
would decrease by approximately five
percent. Thus, 37 hours (rounded to the
nearest hour) will be allocated to non-
index filings.10 [(Current estimate, 39
hours11) x (1 — .05) = 37.05 hours.]

Net Effect

The Form changes only affect non-
index filings which, for FY 2011, the
FTC projects will total 1,428. The
amendments to the HSR Rules and
Notification and Report Form should
reduce the time required to prepare
responses for non-index filings, with an
estimated net reduction of 2 hours per
filing (39 hours to 37 hours).
Cumulatively, however, owing to a

10 Jd. Clayton Act sections 7A(c)(6) and (c)(8)
exempt from the requirements of the premerger
notification program certain transactions that are
subject to the approval of other agencies, but only
if copies of the information submitted to these other
agencies are also submitted to the FTC and the
Assistant Attorney General. Thus, parties must
submit copies of these “index” filings, but
completing the task requires significantly less time
than non-exempt transactions that require “non-
index” filings.

11d.

projected increase from 841 such filings
to 1,428 (independent of the
amendments’ effects), total burden will
increase from the currently cleared
estimate of 33,298 hours 12 to 53,756
hours.13

Applying the revised estimated hours,
53,756, to the previous assumed hourly
wage of $460 for executive and attorney
compensation,14 yields $24,728,000
(rounded to the nearest thousand) in
labor costs.’> The amendments
presumably will impose minimal or no
additional capital or other non-labor
costs, as businesses subject to the HSR
Rules generally have or obtain necessary
equipment for other business purposes.
Staff believes that the above
requirements necessitate ongoing,
regular training so that covered entities
stay current and have a clear
understanding of federal mandates, but
that this would be a small portion of
and subsumed within the ordinary
training that employees receive apart
from that associated with the
information collected under the HSR
Rules and the corresponding
Notification and Report Form.

List of Subjects in 16 CFR Parts 801,
802 and 803

Antitrust.

For the reasons stated in the
preamble, the Federal Trade
Commission amends 16 CFR parts 801,
802 and 803 as set forth below:

PART 801—COVERAGE RULES

m 1. The authority citation for part 801
continues to read as follows:

Authority: 15 U.S.C. 18a(d).

12 The preceding estimate, detailed further at 75
FR 27558, 27559-27560 (May 17, 2010), was
calculated as follows: [(841 non-index filings x 39
hours) + (22 transactions requiring more precise
valuation x 40 hours) + (20 index filings x 2
hours)] —[841 non-index filings x V2 of these filings
incorporating Item 4(a) and Item 4(b) documents by
reference to an Internet link x 1 hour savings) =
33,298 hours. The reduction within this prior
calculation for time saved when incorporating Item
4(a) and Item 4(b) documents by reference to an
Internet link would be mooted by the final
amendments. The amendments would further
reduce time to complete the Form, and are factored
into the estimated five percent reduction stated
above.

13 This is determined as follows: [(1428 non-index
filings x 37 hours) + (22 transactions requiring more
precise valuation x 40 hours) + (20 index filings x
2 hours)].

14 See 75 FR at 57122 n. 48 and accompanying
text.

15 Though the filing time and associated labor per
respondent is reduced as a result of these
amendments, the cumulative dollar total is higher
than previously stated ($15,317,000) at the time of
the proposed rulemaking. This is attributable solely
to a projected increase in the number of related
filings for fiscal year 2011, as compared to the prior
estimated filings for fiscal year 2010.

m 2. Amend § 801.1 by revising
paragraphs (a)(2) and (b)(2), revising
example 2 to paragraph (b), adding
example 5 to paragraph (b), revising
paragraph (d), and revising paragraph
(H)(1)(i1) to read as follows:

§801.1 Definitions.
* * * * *
(a) * * %

(2) Entity. The term entity means any
natural person, corporation, company,
partnership, joint venture, association,
joint-stock company, trust, estate of a
deceased natural person, foundation,
fund, institution, society, union, or club,
whether incorporated or not, wherever
located and of whatever citizenship, or
any receiver, trustee in bankruptcy or
similar official or any liquidating agent
for any of the foregoing, in his or her
capacity as such; or any joint venture or
other corporation which has not been
formed but the acquisition of the voting
securities or other interest in which, if
already formed, would require
notification under the act and these
rules:

Provided, however, that the term
entity shall not include any foreign
state, foreign government, or agency
thereof (other than a corporation or
unincorporated entity engaged in
commerce), nor the United States, any
of the States thereof, or any political
subdivision or agency of either (other
than a corporation or unincorporated

entity engaged in commerce).
* * * * *

(b) * * *
(2) Having the contractual power
presently to designate 50 percent or
more of the directors of a for-profit or
not-for-profit corporation, or in the case
of trusts that are irrevocable and/or in
which the settlor does not retain a
reversionary interest, the trustees of

such a trust.
* * * * *

Examples: * * *

2. A statutory limited partnership
agreement provides as follows: The
general partner “A” is entitled to 50
percent of the partnership profits, “B” is
entitled to 40 percent of the profits and
“C” is entitled to 10 percent of the
profits. Upon dissolution, “B” is
entitled to 75 percent of the partnership
assets and “C” is entitled to 25 percent
of those assets. All limited and general
partners are entitled to vote on the
following matters: the dissolution of the
partnership, the transfer of assets not in
the ordinary course of business, any
change in the nature of the business,
and the removal of the general partner.
The interest of each partner is
evidenced by an ownership certificate
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that is transferable under the terms of
the partnership agreement and is subject
to the Securities Act of 1933. For
purposes of these rules, control of this
partnership is determined by paragraph
(1)(ii) of this section. Although
partnership interests may be securities
and have some voting rights attached to
them, they do not entitle the owner of
that interest to vote for a corporate
“director” as required by § 801.1(f)(1).
Thus control of a partnership is not
determined on the basis of either
paragraph (1)(i) or (2) of this section.
Consequently, “A” is deemed to control
the partnership because of its right to 50
percent of the partnership’s profits. “B”
is also deemed to control the
partnership because it is entitled to 75
percent of the partnership’s assets upon

dissolution.
* * * * *

5. A is the settlor of an irrevocable
trust in which it does not retain a
reversionary interest in the corpus of the
trust. A is entitled under the trust
indenture to designate four of the eight
trustees of the trust. A controls the trust
pursuant to § 801.1(b)(2) and is deemed
to hold the assets that constitute the
corpus of the trust. Note that the right
to designate 50 percent or more of the
trustees of a business trust that has
equity holders entitled to profits or
assets upon dissolution of the business
trust does not constitute control. Such
business trusts are treated as
unincorporated entities and control is
determined pursuant to § 801.1(b)(1)(ii).

* * * * *

(d)(1) Affiliate. An entity is an affiliate
of a person if it is controlled, directly or
indirectly, by the ultimate parent entity
of such person.

(2) Associate. For purposes of Items 6
and 7 of the Form, an associate of an
acquiring person shall be an entity that
is not an affiliate of such person but:

(A) Has the right, directly or
indirectly, to manage the operations or
investment decisions of an acquiring
entity (a “managing entity”); or

(B) Has its operations or investment
decisions, directly or indirectly,
managed by the acquiring person; or

(C) Directly or indirectly controls, is
controlled by, or is under common
control with a managing entity; or

(D) Directly or indirectly manages, is
managed by, or is under common
operational or investment decision
management with a managing entity.

Examples:

1. ABC Investment Group has
organized a number of investment
partnerships. Each of the partnerships is
its own ultimate parent, but ABC makes
the investment decisions for all of the

partnerships. One of the partnerships
intends to make a reportable
acquisition. For purposes of Items 6(c)
and 7, each of the other investment
partnerships, and ABC Investment
Group itself are associates of the
partnership that is the acquiring person.
In response to Item 6(c)(i), the acquiring
person will disclose any of its 5 percent
or greater minority holdings that
generate revenues in any of the same
NAICS codes as the acquired entity(s) in
the reportable transaction. In Item
6(c)(ii) it would report any 5 percent or
greater minority holdings of its
associates in the acquired entity(s) and
in any entities that generate revenues in
any of the same NAICS codes as the
acquired entity(s). In Item 7, the
acquiring person will indicate whether
there are any NAICS code overlaps
between the acquired entity(s) in the
reportable transaction, on the one hand,
and the acquiring person and all of its
associates, on the other.

2. XYZ Corporation is its own
ultimate parent and intends to make a
reportable acquisition. Pursuant to a
management contract, Fund MNO has
the right to manage the investments of
XYZ Corporation. For the HSR filing by
XYZ Corporation, Fund MNO is an
associate of XYZ, as is any other entity
that either controls, or is controlled by,
or manages or is managed by Fund
MNO or is under common control or
common investment management with
Fund MNO.

3. EFG Investment Group has the
contractual power to determine the
investments of PRS Corporation, which
is its own ultimate parent. Natural
person Mr. X, who is not an employee
of EFG Investment Group, has been
contracted by EFG Investment Group as
its investment manager. When PRS
Corporation makes an acquisition, its
associates include (i) EFG Investment
Group, (ii) any entity over which EFG
Investment Group has investment
authority, (iii) any entity that controls,
or is controlled by, EFG Investment
Group, (iv) Natural person Mr. X, (v)
any entity over which Natural person
Mr. X has investment management
authority, and (vi) any entity which is
controlled by Natural person Mr. X,
directly or indirectly.

4. CORP1 controls GP1 and GP2, the
sole general partners of private equity
funds LP1 and LP2 respectively. LP1
controls GP3, the sole general partner of
MLP1, a newly formed master limited
partnership which is its own ultimate
parent entity. LP2 controls GP4, the sole
general partner of MLP2, another master
limited partnership that is its own
ultimate parent entity and which owns
and operates a natural gas pipeline. In

addition, GP4 holds 25 percent of the
voting securities of CORP2, which also
owns and operates a natural gas
pipeline.

MLP1 is acquiring 100 percent of the
membership interests of LLC1, also the
owner and operator of a natural gas
pipeline. MLP2, CORP2 and LLC1 all
derive revenues in the same NAICS
code (Pipeline Transportation of Natural
Gas). All of the entities under common
investment management of CORP1,
including GP4 and MLP2, are associates
of MLP1, the acquiring person.

In Item 7 of its HSR filing, MLP1
would identify MLP2 as an associate
that has an overlap in pipeline
transportation of natural gas with LLC1,
the acquired person. Because GP4 does
not control CORP2 it would not be
listed in Item 7, however, GP4 would be
listed in Item 6(c)(ii) as an associate that
holds 25 percent of the voting securities
of CORP2. In this example, even though
there is no direct overlap between the
acquiring person (MLP1) and the
acquired person (LLC1), there is an
overlap reported for an associate (MLP2)
of the acquiring person in Item 7. 5. LLC
is the investment manager for and
ultimate parent entity of general
partnerships GP1 and GP2. GP1 is the
general partner of LP1, a limited
partnership that holds 30 percent of the
voting securities of CORP1. GP2 is the
general partner of LP2, which holds 55
percent of the voting securities of
CORP1. GP2 also directly holds 2
percent of the voting securities of
CORP1. LP1 is acquiring 100 percent of
the voting securities of CORP2. CORP1
and CORP2 both derive revenues in the
same NAICS code (Industrial Gas
Manufacturing).

All of the entities under common
investment management of the
managing entity LLC, including GP1,
GP2, LP2 and CORP1 are associates of
LP1. In Item 6(c)(i) of its HSR filing, LP1
would report its own holding of 30
percent of the voting securities of
CORP1. It would not report the 55
percent holding of LP2 in Item 6(c)(ii)
because it is greater than 50 percent. It
also would not report GP2’s 2 percent
holding because it is less than 5 percent.
In Item 7, LP1 would identify both LP2
and CORP1 as associates that derive
revenues in the same NAICS code as
CORP2.

6. LLC is the investment manager for
GP1 and GP2 which are the general
partners of limited partnerships LP1 and
LP2, respectively. LLC holds no equity
interests in either general partnership
but manages their investments and the
investments of the limited partnerships
by contract. LP1 is newly formed and its
own ultimate parent entity. It plans to
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acquire 100 percent of the voting
securities of CORP1, which derives
revenues in the NAICS code for
Consumer Lending. LP2 controls
CORP2, which derives revenues in the
same NAICS code. All of the entities

under the common management of LLC,
including LP2 and CORP2, are
associates of LP1. For purposes of Item
7, LP1 would report LP2 and CORP2 as
associates that derive revenues in the
NAICS code that overlaps with CORP1.

Even though the investment manager
(LLC) holds no equity interest in GP1 or
GP2, the contractual arrangement with
them makes them associates of LP1
through common management.

[Lici ”
[MLP1]

%
PIPELL\ZE

EXAMPLE 4

REPORT IN
ITEM 6(c)(ii)

100%
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100%
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7. Corporation A is its own ultimate
parent entity and is making an
acquisition of Corporation B. Although
Corporation A is operationally managed
by its officers and its investments,
including the acquisition of Corporation
B, are managed by its directors, neither
the officers nor directors are considered
associates of A.

8. Limited partnership A is an
investment partnership that is making
an acquisition. LLC B has no equity
interest in A, but has a contract to
manage its investments for a fee. LLC B
has an investment committee comprised
of twelve of its employees that makes
the actual investment decisions. LLC B
is an associate of A but none of the

twelve employees are associates of A, as
LLC B is a managing entity and the
twelve individuals are merely its
employees. Contrast this with example
3 where a managing entity, EFG, is itself
managed by another entity, Mr. X, who
is thus an associate.

9. GP is the general partner of FUND.
GP has contracted with LLC to act as an
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investment advisor with respect to
FUND’s investments. In this role, LLC
acts as a consultant who makes
recommendations to GP on what
portfolio companies FUND should
invest in. The recommendations are
non-binding and GP is the only entity
that has the authority to exercise
investment discretion over FUND’s
acquisitions of interests in portfolio
companies. In this example, GP is an
associate of FUND, while LLC is not.

10. GP A is the general partner and
investment manager of FUND A1. Mr. X
is a principal in the A family of private
equity funds and has the contractual
right to veto certain proposed actions of
GP A and FUND A1, for example,
divestitures of stock that would result in
a change of control in a portfolio
company. His contractual right to veto
certain proposed actions does not
constitute managing operations. Mr. X
does not have the authority under the
contract to veto proposed investments of
FUND A1 directed by GP A or to direct
GP A to authorize investments by FUND
A1l. In this example, GP A is an
associate of FUND A1, while Mr. X is
not.

11. LLC is the general partner of LP
and has entered into a management
contract to exercise investment
discretion over LP’s investments in
portfolio companies as well as to
provide certain other administrative
services for LP. Mr. Y is the managing
member of LLC and as such is the
person who actually makes the
investment decisions on behalf of LLC.
Mr. Y has no management contract with
either LLC or LP. In this example, LLC
is an associate of LP, while Mr. Y is not.
Compare with Example 7 where officers
and directors of a corporation are not
associates of the corporation.

12. GP is the general partner of LP and
has entered into a management contract
to exercise investment discretion over
LP’s investments in portfolio
companies. GP has entered into a
contract with CORP, under which CORP
will manage building maintenance and
certain back office functions (e.g.,
maintenance of phones and computers,
accounting, IT and human resources) for
LP. GP is an associate of LP because it
manages LP’s investments. However, the
management services provided by CORP
do not constitute operational
management, therefore, CORP is not an
associate of LP.

* * * * *

(f) * % %

(1) * k%

(ii) Non-corporate interest. The term
“non-corporate interest” means an
interest in any unincorporated entity

which gives the holder the right to any
profits of the entity or in the event of
dissolution of that entity the right to any
of its assets after payment of its debts.
These unincorporated entities include,
but are not limited to, general
partnerships, limited partnerships,
limited liability partnerships, limited
liability companies, cooperatives and
business trusts; but these
unincorporated entities do not include
trusts that are irrevocable and/or in
which the settlor does not retain a
reversionary interest and any interest in
such a trust is not a non-corporate

interest as defined by this rule.
* * * * *

m 3. Amend § 801.10 by revising
paragraph (c)(2) to read as follows:

§801.10 Value of voting securities, non-
corporate interests and assets to be
aquired.

* * * * *

(C] * ok *

(2) Acquisition price. The acquisition
price shall include the value of all
consideration for such voting securities,
non-corporate interests or assets to be

acquired.
* * * * *

m 4. Amend § 801.15 by revising its
section heading, introductory text and
paragraphs (a) and (b) to read as follows:

§801.15 Aggregation of voting securities,
non-corporate interests and assets the
acquisition of which was exempt.

Notwithstanding § 801.13, for
purposes of determining the aggregate
total amount of voting securities, non-
corporate interests and assets of the
acquired person held by the acquiring
person under Section 7A(a)(2) and
§801.1(h), none of the following will be
held as a result of an acquisition:

(a) Assets, non-corporate interests or
voting securities the acquisition of
which was exempt at the time of
acquisition (or would have been
exempt, had the act and these rules been
in effect), or the present acquisition of
which is exempt, under—

(1) Sections 7A(c)(1), (3), (5), (), (7),
(8), and (11)(B);

(2) Sections 802.1, 802.2, 802.5,
802.6(b)(1), 802.8, 802.30, 802.31,
802.35, 802.52, 802.53, 802.63, and
802.70 of this chapter;

(b) Assets, non-corporate interests or
voting securities the acquisition of
which was exempt at the time of
acquisition (or would have been
exempt, had the Act and these rules
been in effect), or the present
acquisition of which is exempt, under
Section 7A(c)(9) and §§802.3, 802.4,
and 802.64 of this chapter unless the
limitations contained in Section

7A(c)(9) or those sections do not apply
or as a result of the acquisition would
be exceeded, in which case the assets or
voting securities so acquired will be
held; and

* * * * *

m 5. Amend § 801.30 by revising its
section heading and paragraph (a)(5) to
read as follows:

§801.30 Tender offers and acquisitions of
voting securities and non-corporate
interests from third parties.

(a) R

(5) All acquisitions (other than
mergers and consolidations) in which
voting securities or non-corporate
interests are to be acquired from a
holder or holders other than the issuer
or unincorporated entity or an entity
included within the same person as the
issuer or unincorporated entity;
* * * * *

PART 802—EXEMPTION RULES

m 6. The authority citation for part 802
continues to read as follows:

Authority: 15 U.S.C. 18a(d).

m 7. Amend § 802.4 by revising
paragraph (a) to read as follows:

§802.4 Acquisitions of voting securities of
issuers or non-corporate interests in
unincorporated entities holding certain
assets the acquisition of which is exempt.
(a) An acquisition of voting securities
of an issuer or non-corporate interests in
an unincorporated entity whose assets
together with those of all entities it
controls consist or will consist of assets
whose acquisition is exempt from the
requirements of the Act pursuant to
section 7A(c) of the Act, this part 802,
or pursuant to § 801.21, is exempt from
the reporting requirements if the
acquired issuer or unincorporated entity
and all entities it controls do not hold
non-exempt assets with an aggregate fair
market value of more than $50 million
(as adjusted). The value of voting or
non-voting securities of any other issuer
or interests in any unincorporated entity
not included within the acquired issuer
or unincorporated entity does not count
toward the $50 million (as adjusted)

limitation for non-exempt assets.
* * * * *

§802.21 [Amended]

m 8. Amend § 802.21 by removing
paragraph (b) and its three examples.
m 9. Amend § 802.52 by revising its
section heading and paragraph (b) to
read as follows:

§802.52 Acquisitions by or from foreign
governmental entities.
* * * * *
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(b) The acquisition is of assets located
within that foreign state or of voting
securities or non-corporate interests of
an entity organized under the laws of
that state.

* * * * *

PART 803—TRANSMITTAL RULES

m 10. The authority citation for part 803
continues to read as follows:

Authority: 15 U.S.C. 18a(d).

m 11. Amend § 803.2 by revising
paragraphs (b)(2), (c), and (e) to read as
follows:

§803.2 Instructions applicable to
Notification and Report Form.
* * * * *

(b) EE

(2) For purposes of item 7 of the
Notification and Report Form, the
acquiring person shall regard the
acquired person in the manner
described in paragraphs (b)(1)(ii), (iii)
and (iv) of this section.

* * * * *

(c) In response to items 5, 7, and 8 of
the Notification and Report Form—
Information need not be supplied with
respect to assets or voting securities to
be acquired, the acquisition of which is

exempt from the requirements of the act.

* * * * *

(e) A person filing notification may
instead provide:

(1) A cite to a previous filing
containing documentary materials
required to be filed in response to item
4(b) of the Notification and Report
Form, which were previously filed by
the same person and which are the most
recent versions available; except that

when the same parties file for a higher
threshold no more than 90 days after
having made filings with respect to a
lower threshold, each party may instead
provide a cite to any documents or
information in its earlier filing provided
that the documents and information are
the most recent available;

(2) A cite to an Internet address
directly linking to the document, only
documents required to be filed in
response to item 4(b) of the Notification
and Report Form. If an Internet address
is inoperative or becomes inoperative
during the waiting period, or the
document that is linked to it is
incomplete, or the link requires
payment to access the document, upon
notification by the Commission or
Assistant Attorney General, the parties
must make these documents available to
the agencies by either referencing an
operative Internet address or by
providing paper copies to the agencies
as provided in § 803.10(c)(1) by 5 p.m.
on the next regular business day. Failure
to make the documents available, by the
Internet or by providing paper copies,
by 5 p.m. on the next regular business
day, will result in notice of a deficient
filing pursuant to § 803.10(c)(2).

* * * * *

m 12. Amend § 803.5 by revising
paragraphs (a)(1) introductory text,
(a)(1)(ii), (a)(1)(ii), and (a)(1)(vi) to read

as follows.

§803.5 Affidavits required.

(a)(1) Section 801.30 acquisitions. For
acquisitions to which § 801.30 applies,
the notification required by the act from
each acquiring person shall contain an
affidavit, attached to the front of the

notification, or attached as part of the
electronic submission, attesting that the
issuer or unincorporated entity whose
voting securities or non-corporate
interests are to be acquired has received
notice in writing by certified or
registered mail, by wire or by hand
delivery, at its principal executive

offices, of:
* * * * *

(ii) The fact that the acquiring person
intends to acquire voting securities or
non-corporate interests of the issuer or
unincorporated entity;

(iii) The specific classes of voting
securities or non-corporate interests of
the issuer or unincorporated entity
sought to be acquired; and if known, the
number of voting securities or non-
corporate interests of each such class
that would be held by the acquiring
person as a result of the acquisition or,
if the number of voting securities is not
known in the case of an issuer, the
specific notification threshold that the
acquiring person intends to meet or
exceed; and, if designated by the
acquiring person, a higher threshold for
additional voting securities it may hold
in the year following the expiration of
the waiting period;

* *x %

(vi) The fact that the person within
which the issuer or unincorporated
entity is included may be required to
file notification under the act.

* * * * *

m 13. Appendix to Part 803 is revised to
read as follows:

Appendix to Part 803—Notification and
Report Form
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HiNNENINIEEN

TRANSACTION NUMBER ASSIGNED

16 C.F.R. Part 803 —~ Appendix
NOTIFICATION AND REPORT FORM FOR CERTAIN MERGERS AND ACQUISITIONS

FEE INFORMATION (For Payer Only)

AMOUNT PAID $

TAXPAYER IDENTIFICATION NUMBER
OR SOCIAL SECURITY NUMBER FOR NATURAL PERSONS

In cases where your filing fee would be higher if NAME OF PAYER (if different from PERSON FiLING)

based on acquisition price or where the acquisition
price is undetermined to the extent that it may WIRE TRANSFER [ or CERTIFIED CHECK / MONEY ORDER ATTACHED [J
straddle a filing fee threshold, attach an explanation
of how you determined the appropriate fee.

WIRE TRANSFER CONFIRMATION NO.

Aftachment Number FROM (NAME OF INSTITUTION)

IS THIS A CORRECTIVE FILING? [ YES [ONO | CASH TENDER OFFER? [ YES [INO BANKRUPTCY? [IYES [INO

DO YOU REQUEST EARLY TERMINATION OF THE WAITING PERIOD? O Yes ONO
(Grants of early termination are published in the Federal Register and on the FTC web site, www ftc.gov)

(voluntary) 1S THIS ACQUISITION SUBJECT TO NON-US FILING REQUIREMENTS? Oyes OnNo
IF YES, list jurisdictions:

ITEM1 NAME
HEADQUARTERS ADDRESS
ADDRESS LINE 2

CITY, STATE, COUNTRY
ZIP CODE

WEB SITE

1(a) PERSON FILING

1(b) PERSON FILING NOTIFICATION IS [ an acquiring person [ an acquired person [ both

1(c) PUT AN "X" IN THE APPROPRIATE BOX TC DESCRIBE THE PERSON FILING NOTIFICATION
[ Corporation [ Unincorporated Entity [ Natural Person [ Other (Specify):

1(d) DATA FURNISHED BY

[ calendar year [ fiscal year (specify period ). (month/year) to {month/year)

1(e) PUT AN “X" IN THE APPROPRIATE BOX BELOW AND GIVE THE NAME AND ADDRESS OF THE ENTITY FILING NOTIFICATION,

|F DIFFERENT THAN THE ULTIMATE PARENT ENTITY
O O This report is being filed on behalf of O This report is being filed on behalf of the ultimate parent entity by another
Not Applicable a foreign person pursuant to § 803.4. entity within the same person authorized by it to file pursuant to § 803.2(a).
NAME
ADDRESS
CITY, STATE, COUNTRY
ZIP CODE

1(f) NAME AND ADDRESS OF ENTITY MAKING ACQUISITION OR WHOSE ASSETS, VOTING SECURITIES OR NON-CORPORATE
INTERESTS ARE BEING ACQUIRED, IF DIFFERENT FROM THE ULTIMATE PARENT ENTITY IDENTIFIED IN ITEM 1(a)

NAME
ADDRESS <
CITY, STATE, COUNTRY O Not Applicable
ZIP CODE
PERCENT OF VOTING SECURITIES OR NON-CORPORATE INTERESTS THAT THE UPE HOLDS %
DIRECTLY OR INDIRECTLY IN THE ACQUIRING OR ACQUIRED ENTITY IDENTIFIED IN ITEM 1(f)
1(g) IDENTIFICATION OF PERSONS TO CONTACT REGARDING THIS REPORT
CONTACT PERSON 1 CONTACT PERSON 2
FIRM NAME FIRM NAME
BUSINESS ADDRESS BUSINESS ADDRESS
CITY, STATE, COUNTRY CITY, STATE, COUNTRY
ZIP CODE ZIP CODE
TELEPHONE NUMBER TELEPHONE NUMBER
FAX NUMBER FAX NUMBER
E-MAIL ADDRESS E-MAIL ADDRESS

1(h) IDENTIFICATION OF AN INDIVIDUAL LOCATED IN THE UNITED STATES DESIGNATED FOR THE LIMITED PURPOSE OF
RECEIVING NOTICE OF ISSUANCE OF A REQUEST FOR ADDITIONAL INFORMATION OR DOCUMENTS (See § 803.20(b)(2)(iii))

NAME

FIRM NAME

BUSINESS ADDRESS
CITY, STATE, COUNTRY
ZIP CODE

TELEFHONE NUMBER
FAX NUMBER

E-MAIL ADDRESS

FTC FORM C4 (rev. xx/xx/fxx)

Page 1 of 10

16 C.F.R. Part 803 - Appendix
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NAME OF PERSON FILING MOTIFICATION

DATE

ITEM 2

2(a) LIST NAMES OF ULTIMATE PARENT ENTITIES OF ALL

LIST NAMES OF ULTIMATE PARENT ENTITIESOF ALL

ACQUIRING PERSONS ACQUIRED PERSONS

2{b} THIS ACQUISITION IS (put an “X" in all the boxes that apply)

O an acquisition of assets O aconsolidation (see § 801.2)

O a merger (see § B01.2) 0O an acquisition of voting securities

O an acquisition subject to § 801.2(e) O a secondary acquisition

O a formation of a joint venture ar other corporation or O an acquisition subject to § 801.31
unincorporated entity (see § 801.40 or § 801.50) O an acquisition of non-corporate interests

0O an acquisition subject to § 801.30 (specify type) O other (specify)

2(c) INDICATE THE HIGHEST NOTIFICATION THRESHOLD IN § 801.1(h) FOR WHICH THIS FORM IS BEING FILED

{acquiring person only In en acquisition of voling securities)

0O $50 million
{as adjusted)

0 $100 million
(85 adjusted)

0 3500 million
{as adjusted)

0 25% (see Instructions) 0 50% 0O NA

{as adjusted)

2(d){i) VALUE OF VOTING SECURITIES
ALREADY HELD (SMM)

$ $

{v) VALUE OF NON-CORPORATE
INTERESTS ALREADY HELD (SMM)

{ii) PERCENTAGE OF VOTING SECURITIES
ALREADY HELD

%

{vi} PERCENTAGE OF NON-CORPORATE
INTERESTS ALREADY HELD

%

(iii} TOTAL VALUE OF VOTING
SECURITIES TC BE HELD AS A RESULT
OF THE ACQUISITION (SMN}

$ $

{vii} TOTAL VALUE OF NON-CORPORATE
INTERESTS TO BE HELD AS A RESULT OF
THE ACQUISITION (SMM)

{ix} VALUE OF ASSETSTO BEHELD A3
A RESULT OF THE ACQUISITION (SMM)

$

(iv) TOTAL PERCENTAGE OF VOTING
SECURITIES TO BE HELD AS A RESULT OF
THE ACQUISITION

%

{viii) TOTAL PERCENTAGE OF NON-
CORPORATE INTERESTS TO BE HELD AS
A RESULT OF THE ACQUISITION

(x} AGGREGATETOTAL VALUE (5MM)

%|$

FTC FORM C4 (rev. xxlxxfxx)

Page 2 of 10
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NAME OF PERSON FILING NOTIFICATION DATE

ITEM 3

3{a) DESCRIPTION OF ACQUISITION

ACQUIRING UPE(S) ACQUIRED UPE(S)

ACQUIRING ENTITY(S) ACQUIRED ENTITY(S)

TRANSACTION DESCRIPTION

3{b} SUBMIT A CORY OF THE MOST RECENT VERSION OF THE CONTRACT OR AGREEMENT (or fefter of infent fo merge or acquire)
(D0 NOT ATTACH THE DOCUMENT TO THIS PAGE)  ATTACHMENT OR REFERENCE NUMBER OF CONTRACT OR AGREEMENT

FIC FORMC4 (rev. xxfnti) Page 3of 10 16 C.F.R. Parf 803 ~ Appendix
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NAME OF PERSON FILING NOTIFICATION DATE
ITEM 4

PERSONS FILING NOTIFICATION MAY PROVIDE BELOW AN OPTIONAL INDEX OF DOCUMENTS REQUIRED TC BE
SUBMITTED BY ITEM 4 (See ltem by Item instructions). THESE DOCUMENTS SHOULD NOT BE ATTACHED TO THIS PAGE.

4{a) ENTITIES WITHIN THE PERSON FILING NOTIFICATION THAT FILE ANNUAL REPORTS WITH THE

SECURITIES AND EXCHANGE COMMISSION CENTRAL (NDEX

KEY NUMBER
4(b) ANNUAL REPORTS AND ANNUAL AUDIT REPORTS ATTACHMENT OR
REFERENCE NUMBER
4(c) STUDIES, SURVEYS, ANALYSES, AND REPORTS ATTACHMENT OR

REFERENCE NUMBER

4(d) ADDITIONAL DOCUMENTS ATTACHMENT OR
REFERENCE NUMBER

FTC FORM C4 (rev. xx/xx/xx) Page 4 of 10 16 C.F.R. Part 803 —~ Appendix
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NAME OF PERSON FILING ‘NﬁﬁFiCATiOM DATE
ITEMS ]
5(a) DOLLAR REVENUES BY NON-MANUFACTURING INDUSTRY CODE AND BY MANUFACTURED PRODUCT CODE
6-DIGIT INDUSTRY CODE YEAR
ANDOR DESCRIPTION e
10-DIGIT TOTAL DOLLAR REVENUES
PRODUCT CODE {SMM)

NONE [0 (PROVIDE EXPLANATION)

FTC FORM C4 (rev. xhxx/xx) Page 5 of 10 16 C.E.R. Part 803 — Appendix
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NAME OF PERSON FILING NOTIFICATION l DATE
5(b) COMPLETE ONLY IF ACQUISITION IS IN THE FORMATION OF A JOINT VENTURE CORPORATION i
OR UNINCORPORATED ENTITY 0 Not Applicable

§(b)(i) CONTRIBUTIONS THAT EACH PERSON FORMING THE JOINT VENTURE CORPORATION OR UNINCORPORATED ENTITY
HAS AGREED TO MAKE

S(b)(ii)) DESCRIPTION OF CONSIDERATION THAT EACH PERSON FORMING THE JOINT VENTURE CORPORATION OR
UNINCORPORATED ENTITY WILL RECEIVE

§(b)(iii) DESCRIPTION OF THE BUSINESS IN WHICH THE JOINT VENTURE CORPORATION OR UNINCORPORATED ENTITY
WILL ENGAGE

5(b)(iv) SOURCE OF DOLLAR REVENUES BY 6-DIGIT INDUSTRY CQODE (non-manufacturing) AND BY 10-DIGIT PRODUCT
CODE (manufactured)

FTC FORM C4 (rev. xx/xx/xx) Page 6 of 10 16 C.F.R. Part 803 — Appendix
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NAME OF PERSON FILING NOTIFICATION

I DATE

ITEM6

6(a) ENTITIES WITHIN PERSON FILING NOTIFICATION

6(b) HOLDERS OF PERSON FILING NOTIFICATION

6(c)(i) HOLDINGS OF PERSON FILING NOTIFICATION

6(c)(ii) HOLDINGE OF ASSOCIATES (ACQUIRING PERSON ONLY)

FTC FORM C4 (rev. xx/xx/xx) Page 7 of 10

16 C.F.R. Part B03 ~ Appendix
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MAME OF PERSON FILING NOTIFICATION DATE
ITEM7
OVERLAP DOLLAR REVENUES

7(a) 6-DIGIT NAICS INDUSTRY CODE AND DESCRIPTION

7(b)(1) LIST THE NAME OF EACH PERSON THAT ALSO DERIVED DOLLAR REVENUES

7(b)(ii) LIST THE NAME OF EACH ASSOCIATE OF THE ACQUIRING PERSON THAT ALSO DERIVED DOLLAR REVENUES
(ACQUIRING PERSON ONLY)

7(c) GEOGRAPHIC MARKET INFORMATION FOR EACH PERSON THAT ALSO DERIVED DOLLAR REVENUES

7(d) GEOGRAPHIC MARKET INFORMATION FOR ASSOCIATES OF THE ACQUIRING PERSON (ACQUIRING PERSON ONLY)

FTC FORM C4 (rev. soc/xx/xx) Page 8 of 10 16 C.F.R. Part 803 — Appendix
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NAME OF PERSON FILING NOTIFICATION DATE

ITEM 8

PRIOR ACQUISITIONS (ACQUIRING PERSON ONLY)

CERTIFICATION

This NOTIFICATION AND REPORT FORM, together with any and all appendices and attachments thereto, was
prepared and assembled under my supervision in accordance with instructions issued by the Federal Trade
Commission. Subject to the recognition that, where so indicated, reasonable estimates have been made because
books and records do not provide the required data, the information is, to the best of my knowledge, true, correct,
and complete in accordance with the statute and rules.

NAME (Please print or type) TITLE

SIGNATURE DATE

Subscribed and sworn to before me at the

City of , State of [SEAL]

this day of , the year

Signature

My Commission expires

FTC FORM C4 (rev. xx/xx/xx) Page 9 of 10 16 C.F.R. Part 803 — Appendix
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186 C.F.R. Part 803 — Appendix ‘Qgﬁ",‘ﬁg ;y OMB
NOTIFICATION AND REPORT FORM FOR CERTAIN MERGERS AND ACQUISITIONS Expires o/ 20xx

Attach the Affidavit required by § 803.5 to the Form.

THE INFORMATION REQUIRED TO BE SUPPLIED ON THESE ANSWER SHEETS IS SPECIFIED IN THE INSTRUCTIONS

THIS FORM IS REQUIRED BY LAW and must be filed separately by each person which, by reason of a merger, consolidation or
acquisition, is subject to §7A of the Clayton Act, 15 U.S.C. §18a, as added by Section 201 of the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat. 1390, and rules promulgated thereunder (hereinafter referred to as "the rules” or
by section number). The statute and rules are set forth in the Federal Register at 43 FR 33450, the rules may also be found at

16 CFR Parts 801-03. Failure to file this Notification and Report Form, and to observe the required waiting period before
consummating the acquisition in accordance with the applicable provisions of 15 U.S.C. §18a and the rules, subjects any "person,” as
defined in the rules, or any individuals responsible for noncompliance, to liability for a penalty of not more than $16,000 for each day
during which such person is in viclation of 15 U.S.C. §18a.

Pursuant to the Hart-Scott-Rodino Act, information and documentary material filed in or with this Form is confidential. It is exempt from
disclosure under the Freedom of Information Act, and may be made public only in an administrative or judicial proceeding, or disclosed to
Congress or to a duly authorized committee or subcommittee of Congress.

DISCLOSURE NOTICE - Public reporting burden for this report is estimated to vary from 8 to 160 hours per response, with an
average of 37 hours per response, including time for reviewing instructions, searching existing data sources, gathering and
maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding the burden
estimate or any other aspect of this report, including suggestions for reducing this burden to:

Premerger Notification Office, H-303, Federal Trade Commission, Washington, DC 20580
and
Office of Information and Regulatory Affairs, Office of Management and Budget, Washington, DC 20503

Under the Paperwork Reduction Act, as amended, an agency may not conduct or sponsor, and a person is not required to
respond to, a collection of information unless it displays a currently valid OMB control number. That number is 3084-0005,
which also appears above.

Privacy Act Statement--Section 18a(a) of Title 15 of the U.S. Code authorizes the collection of this information. Our authority
to collect Social Security numbers is 31 U.S.C. 7701. The primary use of information submitted on this Form is to determine
whether the reported merger or acquisition may violate the antitrust laws. Taxpayer information is collected, used, and may be
shared with other agencies and contractors for payment processing, debt collection and reporting purposes. Furnishing the
information on the Form is voluntary. Consummation of an acquisition required to be reported by the statute cited above without
having provided this information may, however, render a person liable to civil penalties up to $16,000 per day. We also may be
unable to process the Form unless you provide all of the requested information.

This page may be omitted when submitting the Form.

FTC FORM C4 (rev. xx/xx/xx) Page 10 of 10 16 C.F.R. Part 803 — Appendix
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ANTITRUST IMPROVEMENTS ACT
NOTIFICATION AND REPORT FORM
for Certain Mergers and Acquisitions

INSTRUCTIONS

GENERAL

The Notification and Report Form ("the Form”) is required to be
submitted pursuant to §803.1(a) of the premerger notification
rules, 16 CFR Parts 801-803 ("the Rules”).

These instructions specify the information which must be
provided in response to the items on the Form. The completed
Form, together with all documentary attachments, are to be filed
with the Federal Trade Commission and the Department of
Justice ("the Agencies”).

The term "documentary attachments” refers to materials
supplied in response to ltem 3(b), ltem 4 and to submissions
pursuant to §803.1(b) of the Rules.

Persons providing responses on attachment pages rather than
on the Form must submit a complete set of attachment pages
with each copy of the Form.

Information

The central office for information and assistance concerning the
Rules and the Form is:

Premerger Notification Office

Federal Trade Commission, Room 303

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580

phone: (202) 326-3100 - e-mail: HSRHelp@hsr.gov

Copies of the Form, Instructions and Rules as well as materials
to assist in completing the Form are available at
www.ftc.gow/be/hsr. An electronic version of the Form is
available at www.hsr.gov and may be used for the direct
electronic submission of filings or to generate a print version of
the Form for paper copy submission.

Definitions

The definitions and other provisions governing this Form are set
forth in the Rules, 16 CFR Parts 801-803. The governing
statute (“the Act”), the Rules, and the Statement of Basis and
Purpose for the Rules are set forth at 43 FR 33450

(July 31, 1978), 44 FR 66781 (November 22, 1979)

48 FR 34427 (July 29, 1983), 61 FR 13688 (March 28, 19986),
66 FR 8693 (February 1, 2001), 70 FR 4994 (January 31,
2005), 70 FR 11513 (March 8, 2005), 70 FR 73369 (December
12, 2005), 70 FR 77312 (December 30, 2005), 71 FR 2943
{January 18, 2006), and Pub. L. No. 106-533, 114 Stat. 2762.
See www.ftc.gov/be/hsr for copies of these materials.

Affidavit

Attach the affidavit required by §803.5 to the Form. If filing
electronically, submit an electronic version of the affidavit as
attachment 1.

The language found in 28 U.S.C. §1746 relating to unswom
declarations under penalty of perjury may be used instead of
notarization of the affidavit.

For acquisitions to which §801.30 does not apply, the affidavit
must attest that a contract, agreement in principle or letter of
intent to merge or acquire has been executed, and further attest
to the good faith intention of the person filing notification to
complete the transaction.

For acquisitions to which §801.30 does apply, the affidavit must
also attest that the issuer whose voting securities or the
unincorporated entity whose non-corporate interests are to be
acquired has received notice; the identity of the acquiring
person and the fact that the acquiring person intends to acquire
voting securities of the issuer or non-corporate interests of the
unincorporated entity; the specific notification threshold that the
acquiring person intends to mest or exceed if an acquisition of
voting securities; the fact that the acquisition may be subject to
the Act, and that the acquiring person will file notification under
the Act; the anticipated date of receipt of such notification by the
Agencies; and the fact that the person within which the issuer or
unincorporated entity is included may be required to file
notification under the Act.

Acquiring persons in transactions covered by §801.30 are
required to also submit a copy of the notice served on the
acquired person pursuant to §803.5(a)(3).

In the case of a tender offer, the affidavit must also attest that
the intention to make the tender offer has been publicly
announced.

An affidavit is not required of an acquired personin a
transaction covered by §801.30. (See §803.5(a)).

Responses

Each answer should identify the item to which it is addressed.
Aftach separate additional sheets as necessary in answering each
item. Each additional sheet should identify, at the top of the page,
the item to which it is addressed. Voluntary submissions pursuant
1o §803.1(b) should also be identified.

For electronic filings, all items are automatically identified within the
Fom. Electronic attachments and endnotes may be appended o
the Form for any item.

Enter the name of the person filing notification as reported in ltem
1(a) on page 1 of the Form and the date on which the Form is
completed at the top of each page of the Form, at the top of any
sheets attached to complete the response to any item, and at the
top of the first or cover page of each documentary attachment.

If unable to answer any item fully, give such information as is
available and provide a statement of reasons for non-compliance as
required by §803.3. If exact answers to any item cannot be given,
enter best estimates and indicate the sources or bases of such
estimates. All financial information should be expressed in millions
of dollars rounded to the nearest one<tenth of a million dollars.
Estimated data should be followed by the notation, "est.” For
electronic filings, add an endnote with the notation, "est.” to any item
where data is estimated.

Instructions to FTC Form C4 (rev. xx/xx/xxxx}
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Year

All references to "year” refer to calendar year. If the data are not
available on a calendar year basis, supply the requested data for
the fiscal year reporting period which most neary corresponds to
the calendar year specified. References to "most recent year”
mean the most recent calendar or fiscal year for which the
requested information is available.

North American Industry Classification System {(NAICS) Data

The Form requests dollar revenues and lines of commerce for non-
manufactured and manufactured products with respect to
operations conducted within the United States and for products
manufactured outside of the United States and sold into the United
States. Filing persons must submit data at the 6-digit NAICS
national industry code level to reflect non-manufacturing revenues.
To the extent that dollar revenues (see §803.2(d)) are derived from
manufacturing operations (NAICS Sectors 31-33), filing persons
must submit data at the 10-digit NAICS product code levels.

References

In reporting information by 6-digit NAICS industry code, refer to the
most recent North American industry Classification System - United
States published by the Executive Office of the President, Office of
Management and Budget. In reporting information by 10-digit
NAICS product code, refer to the most recent Numerical List of
Manufactured and Mineral Products published by the Bureau of the
Census. Information regarding NAICS is available at
WWW.CeNSUS.GoV.

Thresholds

Filing fee and notification thresholds are adjusted annually pursuant
to Section 7A(a)(2) of the Clayton Act based on the change in gross
national product, in accordance with Section 8(a)(5). The current
threshold values can be found at www.fic.gow/be/hsr.

Limited Response

Information need not be supplied regarding assets, non-corporate
interests, or voting securities currently being acquired, when their
acquisition is exempt under the statute or rules. (See §803.2(c)).
The acquired person should limit its response in the case of an
acquisition of assets, to the assets being sold, in the case of an
acqguisition of non-corporate interests, to the unincorporated entity(s)
whose non-corporate interests are being acquired, and in the case
of an acquisition of voting securities, to the issuer(s) whose voting
securities are being acquired and all entities controlled by such
acquired entities. Separate responses may be required where a
person is both acquiring and acquired. (See §§803.2(b) and (c)).

Filing
Filers have three options:

(1) Complete and return ONE original and ONE copy (with one
notarized original affidavit and certification and one set of
documentary attachments) of the Notification and Report Form
("Form") to:

Premerger Notification Office

Federal Trade Commission, Room 303
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Also, THREE copies (with one set of documentary attachments)
should be sent to:

Office of Operations, Premerger Unit

Antitrust Division, Department of Justice

950 Pennsylvania Avenue, N.W., Room #3335
Washington, D.C. 20530.

(For FEDEX airbills to the Department of Justice, do not use the
20530 zip code; use zip code 20004);

(2) Complete the electronic version of the Form and submit the
completed Form with all electronic attachments as directed at
www.hsr.gov; or

(3) Complete the electronic version of the Form and submit it
electronically as directed at www.hsr.gov, while providing the
documentary attachments in paper copy to the FTC and DOJ as in
Option 1 above. Note that for Option 3, the attachments must be
listed on the attachments page of the Form and classified as "paper
to follow".

If one or both delivery sites are unavailable, the Agencies may
announce altemnate sites for delivery through the media and, if
possible, at www.flc.gov/bc/hsr and www.hsr.gov.

ITEM BY ITEM
Fee Information

The fee for filing the Notification and Report Form is based on the
aggregate total amount of assets, voting securities, and controlling
non-corporate interests to be held as a result of the acquisition:

Value of assets, voting
securities and controlling non-
corporate interests to be held
greater than $50 million (as
adjusted) but less than $100
million (as adjusted)
$100 million (as adjusted) or
greater but less than $500 million
(as adjusted)
$500 million or greater
{as adjusted)

Fee Amount

$45,000

$125,000

$280,000

For current thresholds and fee information, see www fic.govibe/hsr.

Amount Paid

Indicate the amount of the filing fee paid. This amount should be
net of any banking or financial institution charges. Where an
explanatory attachment is required, include in your explanation any
adjustments to the acquisition price that serve to lower the fee from
that which would otherwise be due. If there is no acquisition price or
if the acquisition price may fall within a range that straddles two filing
fee thresholds, state the fransaction value on which the fee is based
and explain the valuation method used. Include in your explanation
a description of any exempt assets, the value assigned to each, and
the valuation method used.

Payer Identification
Provide the 9-digit Taxpayer Identification Number (TIN) of the

Instructions to FTC Form C4 (rev. Xu/xx/xxxx)
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acquiring person and, if different from the filing person, the TIN of
the payer(s) of the filing fee. A payer or filing person who is a
natural person having no TIN must provide the name and social
security number (SSN) of the payer. If the payer or filing person is a
foreign person, only the name of the payer and the name of the
filing person, if different, need be supplied.

Method of Payment

Check the box indicating the method of fee payment. If paying by
electronic wire transfer (EWT), provide the name of the financial
institution from which the EWT is being sent and the confirmation
number.

To insure filing fees paid by EWT are attributed to the appropriate
payer filing notification, the payer must provide the following
information to the financial institution initiating the EWT:

The Department of Treasury's ABA Number: 021030004;
and
The Federal Trade Commission's ALC Number. 29000001

If the name used to transmit the EWT differs from the filer's name,
provide the filer's name. If the confirmation number is unavailable at
the time notification is filed, provide this information by letter within
one business day of filing.

When submitting an EWT, all payers should include a contact
person and a phone number in the Comment Field.

If paying by certified check or money order, send the payment to the
Premerger Notification Office at the address above.

Corrective Filing

Put an X in the appropriate box to indicate whether the notification is
a comrective filing being made for an acquisition that has already
taken place in violation of the statute. See
http:/www.fic.gov/be/hsr/postconsumfilings shtm for more
information on how to proceed in the case of a corrective filing.

Cash Tender Offer

Put an X in the appropriate box to indicate whether the acquisition is
a cash tender offer,

Bankruptcy

Put an X in the appropriate box to indicate whether the acquired
person’s filing Is being made by a trustee in bankruptcy or by a
debtor-in-possession for a transaction that is subject to section
363(b) of the Bankruptcy Code (11 USC §363).

Early Termination

Put an X in the "yes" box to request early termination of the waiting
period. Notification of each grant of early termination will be
published in the Federal Register as required by §7A(b)(2) of the
Clayton Act and on the FTC web site, www.ftc.gov. Note that if
either party requests early termination, it may be granted and
published.

Transactions Subject to International Antitrust Notification

If, to the knowledge or belief of the filing person at the time of filing,
a non-U.S. antitrust or competition authority has been or will be

notified of the proposed transaction, list the name of each such
authority and the date or anticipated date of each such notification.
Response to this item is voluntary.

ITEM 1
Item 1(a)
Provide the name, headquarters address and website (if one exists)

of the person filing notification. The name of the person filing is the
name of the ultimate parent entity.

tem 1(b)

Indicate whether the person filing notification is an acquiring person,
an acquired person, or both an acquiring and acquired person. (See
§801.2).

ftem 1(c)

Put an X in the appropriate box fo indicate whether the person in
tem 1(a) is a corporation, unincorporated entity, natural person, or
other (specify).

item 1(d)
Put an X in the appropriate box fo indicate whether data furnished is
by calendar year or fiscal year. If fiscal year, specify period.

tem 1(e)

Put an X in the appropriate box to indicate if the Form is being filed
on behalf of the ultimate parent entity by another entity within the
same person authorized by it to file notification on its behalf
pursuant to §803.2(a), or if the Form is being filed pursuant to
§803.4 on behalf of a foreign person. Then provide the name and
mailing address of the entity filing nofification on behalf of the
reporting person named in tem 1(a) of the Form.

tem 1(f)

If an entity within the person filing nofification (other than the
ultimate parent entity listed in ltem 1(a)) is making the acquisition, or
if the assets, voting securities or non-corporate interests of an entity
other than the ultimate parent entity listed in ltem 1(a) are being
acquired, provide the name and mailing address of that entity and
the percentage of its voting securities or non-corporate interests
held by the person named in ltem 1(a) above. (If control is effected
by means other than the direct holding of the entity’s voting
securities, describe the intermediaries or the contract through which
control is effected (see §801.1(b)).

item 1(g)

Provide the name and title, firm name, address, telephone number,
fax number and e-mail address of the primary individual to contact
regarding the Form and a backup contact. (See §803.20(b)(2)(ii)).

ltem 1(h)

Foreign filing persons must provide the name, firm name, address,
telephone number, fax number and e-mail address of an individual
located in the United States designated for the limited purpose of
receiving notice of the issuance of a request for additional
information or documentary material. (See §803.20(b)(2)(ii)).

ITEM 2
item 2(a)
Give the names of all ultimate parent entities of acquiring and

Instructions to FTC Form C4 (rev. xuxx/xxxx)
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acquired persons that are parties to the acquisition, whether or not
they are required to file notification. If not required to file, note as
non-reportable.

Item 2(b}
Put an X in all the boxes that apply to this acquisition.

Item 2(c)

{Acquiring person only) Put an X in the box to indicate the highest
threshold for which notification is being filed (see §801.1(h)): $50
million (as adjusted), $100 million (as adjusted), $500 million (as
adjusted), 25% (if value of voting securities to be held is greater
than $1 billion, as adjusted), or 50%. The notification threshold
selected should be based on voting securities only that will be
held as a result of the acquisition.

Note that the 50% notification threshold is the highest threshold and
should be used for any acquisition of 50% or more of the voting
securities of an issuer, regardless of the value of the voting
securities (e.g. an acquisition of 100% of the voting securities of an
lssuer, valued in excess of $500 million (as adjusted) would cross
the 50% notification threshold, not the $500 million (as adjusted)
threshold.

item 2(d)
Item 2(d)(i}
State the value of voting securities already held (see §801.10).

Item 2(d)(ii)
State the percentage of voting securities already held (see
§801.12).

Item 2(d)iii)
State the total value of voting securities fo be held as a result of the
acquisition (see §801.10).

ftem 2(d)(iv)
State the total percentage of voting securities to be held as a result
of the acquisition (overall voting power; see §801.12).

tem 2(d)(v)
State the value of non-corporate interests already held ( §801.10).

Item 2(d){vi)

State the percentage of non-corporate interests already held
(economic interests).

Item 2(d){vii)
State the total value of non-corporate interests to be held as a result
of the acquisition (see §801.10).

Item 2(d){viii)

State the total percentage of non-corporate interests to be held as a
result of the acquisition (economic interests).

Item 2(d)(ix)
State the value of assets to be held as a result of the acquisition
(see §801.10).

ftem 2(d){x)

State the aggregate total value of voting securities, assets and non-
corporate interests of the acquired person to be held by each
acquiring person, as a result of the acquisition (see §§801.10,
801.12, 801.13, and 801.14).

ITEM 3
Item 3(a)
Briefly describe the transaction, indicating whether assets, voting
securities, or non-corporate interests (or some combination) are to
be acquired. Include a list of the name and mailing address of each
acquiring and acquired person, whether or not required fo file
notification, and the names of any acquired issuers or non-corporate
entities. In an asset acquisition, provide a brief description of the
business the assets to be acquired comprise. Also indicate what
consideration will be received by each party. In describing the
acquisition, include the expected dates of any major events required
to consummate the transaction (e.g., stockholders’ meetings, filing
of requests for approval, other public filings, terminations of tender
offers) and the scheduled consummation date of the transaction. If
there are additional filings, such as shareholder backside filings,
associated with the transaction, list those, as well as any special
circumstances that apply to the filing, such as whether part of the
transaction is exempt under one of the exemptions found in Section
802.

If voting securities or non-corporate interests are to be acquired
from a holder other than the issuer or unincorporated entity (or an
entity within the same person as the issuer or unincorporated entity)
separately identify (if known) such holder and the issuer of the
voting securities; an acquisition of non-corporate interests from a
holder other than the unincorporated entity or an entity within the
unincorporated entity should be reported in the same manner.
Acquiring persons involved in tender offers should describe the
terms of the offer.

Item 3(b)

Fumish copies of all documents that constitute the agreement(s)
among the acquiring person(s) and the person(s) whose voting
securities, non-corporate interests or assets are to be acquired.
Also furnish Agreements Not to Compete. Documents that
constitute the agreement(s) (e.g., a Letter of Intent, Merger
Agreement, Purchase and Sale Agreement) must be executed,
while Agreements Not to Compete may be provided in draft form if
that is the most recent version. If parties are filing on an executed
Letter of Intent, they may also submit a draft of the definitive
agreement. Note that transactions subject to §801.30 and
bankruptcies under 11 USC §363 do not require an executed
agreement or letter of intent. (For paper copy submissions, do not
attach these documents to the Form).

ITEM 4
ltem 4(a)
Provide the names of all entities, including the UPE, within the
person filing noftification that file annual reports (Form 10-K or Form

20-F) with the United States Securities and Exchange Commission
and provide the Central Index Key (CIK) number for each entity.

For ltems 4(b) through 4{(d}, fumish one copy of each of the
indicated documents.

Item 4(b)
Provide the most recent annual reports and/or annual audit reports
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of the person filing notification and of each unconsolidated United
States entity included within such person. Natural persons need
only provide annual reports and/or annual audit reports for the
highest level entiy(s) they control. Altematively, the person filing
notification may incorporate a document by reference to an intemet
address directly linking to the document (see §803.2(e)(2)).

NOTE: In response to ltem 4(b), the person filing
notification may incorporate by reference documents
submitted with an eadier filing as explained in the staff
formal interpretations dated April 10, 1979, and April 7,
1981, and in §803.2(e).

If the annual report and/or annual audit report does not show sales
or assets sufficient to meet the size of person test, and the size of
person test is relevant given the size of the transaction, the filing
person must stipulate in ltem 4(b) that it meets the test.

Item 4(c)

Provide all studies, surveys, analyses and reports which were
prepared by or for any officer(s) or director(s) (or, in the case of
unincorporated entities, individuals exercising similar functions) for
the purpose of evaluating or analyzing the acquisition with respect
to market shares, competition, competitors, markets, potential for
sales growth or expansion into product or geographic markets, and
Indicate (if not contained in the document itself) the date of
preparation, and the name and title of each individual who prepared
each such document.

NOTE: If the person filing notffication withholds or redacts
any documents called for by ltem 4(c) based on a claim of
privilege, the person must provide a statement of reasons
for such noncompliance as specified in the staff formal
interpretation dated September 13, 1979, and §803.3(d).

Item 4(d)

For each category below, indicate (if not contained in the document
itself) the date of preparation, and the name of the company or
organization that prepared each such document.

Item 4(d}{i): Provide all Confidential Information Memoranda
prepared by or for any officer(s) or director(s) (or, in the case of
unincorporated entities, individuals exercising similar functions) of
the Ultimate Parent Entity of the Acquiring or Acquired Person or of
the Acquiring or Acquired Entity(s) that specifically relate to the sale
of the acquired entity(s) or assets. If no such Confidential
Information Memorandum exists, submit any document(s) given to
any officer(s) or director(s) of the buyer meant to serve the function
of a Confidential Information Memorandum. This does not include
ordinary course documents andior financial data shared in the
course of due diligence, except o the extent that such materials
served the purpose of a Confidential Information Memorandum
when no such Confidential Information Memorandum exists.
Documents responsive to this item are limited fo those produced up
to one year before the date of filing.

Item 4(d)(ii): Provide all studies, surveys, analyses and reports
prepared by investment bankers, consultants or other third party
advisors ("third party advisors”) for any officer(s) or director(s) (or, in
the case of unincorporated entities, individuals exercising similar
functions) of the Ultimate Parent Entity of the Acquiring or Acquired
Person or of the Acquiring or Acquired Entity(s) for the purpose of
evaluating or analyzing market shares, competition, competitors,

markets, potential for sales growth or expansion into product or
geographic markets that specifically relate fo the sale of the
acquired entity(s) or assets. This item requires only materials
developed by third party advisors during an engagement or for the
purpose of seeking an engagement. Documents responsive to this
item are limited to those produced up to one year before the date of
filing.

tem 4(d)(iii): Provide all studies, surveys, analyses and reports
evaluating or analyzing synergies and/or efficiencies prepared by or
for any officer(s) or director(s) (or, in the case of unincorporated
entities, individuals exercising similar functions) for the purpose of
evaluating or analyzing the acquisttion. Financial models without
stated assumptions need not be provided in response to this item.

Persons filing notification may provide an optional index of
documents called for by ltem 4.

ITEMS 5 through 7

For ltems 5 through 7, the acquired person should limit its response
in the case of an acquisition of assets, to the assets to be acquired,
in the case of an acquisition of non-corporate interests, to the
unincorporated entity(s) being acquired and all entities controlied by
such unincorporated entity(s), and in the case of an acquisition of
voting securities, to the issuer(s) whose voting securities are being
acquired and all entities controlled by such issuer. A person filing as
both acquiring and acquired may be required to provide a separate
response to these items in each capacity so that it can propery limit
its response as an acquired person. (See §§ 803.2(b) and (c)).

NOTE: See "References” listed in the General
Instructions to the Form.

ITEM 5
This item requests information by NAICS code regarding non-
manufacturing and manufacturing dollar revenues. All persons
must submit data on non-manufacturing revenues at the 6-digit
NAICS industry code level. To the extent that dollar revenues are
derived from manufacturing operations (NAICS Sectors 31-33),
data must be submitted at the 10-digit product code level (NAICS-
based codes). Where certain published NAICS industry codes
contain only 5 digits, the filing person should add a zero (0) after the
fifth (5™) digit.

Nondepository credit intermediation (NAICS Industry Group Code
5222); securities, commodity contracts, and other financial
investments (NAICS Subsector 523); funds, trusts, and other
financial vehicles (NAICS Subsedor 525); real estate (NAICS
Subsector 531); lessors of nonfinancial intangible assets, except
copyright works (NAICS Subsector 533); and management of
companies and enterprises (NAICS Subsector 551) should identify
or explain the revenues reported (e.g. dollar sales receipts).

Persons filing notification should include the total dollar revenues for
all entities included within the person filing notification at the time the
Form is prepared. If no revenues are reported, check the "None"
box and provide a brief explanation.

tem 5(a)

Provide 6-digit NAICS industry data conceming the aggregate
operations of the persen filing notification for the most recent year in
NAICS Sectors other than 31-33 (non-manufacturing industries) in
which the person engaged and 10-digit NAICS product code data
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for each product code within NAICS Sectors 31-33 (manufacturing
industries) in which the person engaged, including revenues for
each product manufactured outside the U.S. but sold in or into the
1U.8. Sales of any manufactured product should be reported in a
manufacturing code only, even if sold through a separate
warehouse or retail establishment. If such data have not been
compiled for the most recent year, estimates of dollar revenues by
B-digit NAICS industry codes and 10-digit NAICS product codes
may be provided if a statement describing the method of estimation
is furnished. Industries for which the dollar revenues totaled less
than one million dollars in the most recent year may be omitted.

NOTE: This million doltar minimum is applicable only to non-
manufacturing NAICS codes.

ltem 5(b)

Supply the following information only if the acquisition is the
formation of a joint venture corporation or unincorporated entity (see
§5801.40 and 801.50). If the acquisition is not a formation, check
the “Not Applicable” box.

Item S(b)(i)

List the contributions that each person forming the joint venture
corporation or unincorporated entity has agreed to make, specifying
when each contribution is to be made and the value of the
contribution as agreed by the contributors.

Item S(b)(ii)

Describe fully the consideration which each person forming the joint
venture corporation or unincorporated entity will receive in
exchange for its contribution(s).

Item S(b)(iii)

Describe generally the business in which the joint venture
corporation or unincorporated entity will engage, including location
of headquarters and principal plants, warehouses, retail
establishments or other places of business, its principal types of
products or activities, and the geographic areas in which it will do
business.

Itern 5(b)(iv)

Identify each 6-digit NAICS industry code in which the joint venture
corporation or unincorporated entity will derive dollar revenues. If
the joint venture corporation or unincorporated entity will be
engaged in manufacturing, also specify each 10-digit NAICS
product code in which it will derive dollar revenues.

ITEM €

This item need not be completed by a person filing notification enly
as an acquired person if only assets are to be acquired. Persons
filing notification may respond to items 6(a), 6(b), or 6(c) by
referencing a "document attachment” fumished with this Form if the
information so referenced is a complete response and is up-to-date
and accurate. Indicate for each item the specific page(s) of the
document that are responsive to that item.

Item 6(a)

List the name and city and state/country of any U.S. entities and any
foreign entities that have sales into the U.S. included within the
person filing notification. Entities with total assets of less than $10
million may be omitted. In responding to ltem 6(a), it is permissible
for a filing person to report all entities within it.

tem 6(b)

For the acquired entity(s) and for the acquiring entity(s) and its UPE
or, in the case of natural persons, the top-level corporate or
unincorporated entity(s) within that UPE, list the name and
headquarters mailing address of each other person that holds (See
§801.1(c)) five percent or more of the outstanding voting securities
or non-corporate interests of the entity, and the percentage of voting
securities or non-corporate interests held by that person.

For limited partnerships, only the general partner(s), regardless of
percentage held, should be listed.

item 6(c)

The person filing notification may rely on its regularly prepared
financials that list its investments and those of its associates (for
acquiring persons) that list their investments to respond to ltems
6(c)(i) and {ii), provided the financials are no more than three
months old.

Item 6(c)(i)

If the person filing notification holds five percent or more but less
than fifty percent of the voting securities of any issuer or non-
corporate interests of any unincorporated entity, list the issuer and
percentage of voting securities held, or in the case of an
unincorporated entity, the unincorporated entity and the percentage
of non-corporate interests held.

The acquiring person should limit its response, based on its
knowledge or belief, to entities that derived dollar revenues in the
most recent year from operations in industries within any 6-digit
NAICS industry code in which the acquired entity(s) or assets also
derived dollar revenues in the most recent year. The acquired entity
should limit its response, based on its knowledge or belief, to
entities that derive revenues in the same 6-digit NAICS industry
code as the acquiring person. if NAICS codes are unavailable,
holdings in entities that have operations in the same industry, based
on the knowledge or belief of the filing person, should be listed. In
responding to ltem 6(c){i),it is permissible for a filing person to list all
entities in which it holds five percent or more but less than fifty
percent of the voting securities of any issuer or non-corporate
interests of any unincorporated entity. Holdings of issuers or
unincorporated entities with total assets of less than $10 million may
be omitted.

Item 6(c))ii)

{Acquiring person only) For each associate (see §801.1(d)(2)) of
the person filing notification holding five percent or more but less
than fifty percent of the voting securities or non-corporate interests
of the acquired entity(s) or five percent or more but less than fifty
percent of the voting securities of any issuer or non-corporate
interests of any unincorporated entity that derived dollar revenues in
the most recent year from operations in industries within any 6-digit
NAICS industry code in which the acquired entity(s) or assets also
derived dollar revenues in the most recent year, list, based on the
knowledge or belief of the acquiring person, the associate, the
issuer or unincorporated entity and percentage held. If NAICS
codes are unavailable, holdings in entities that have operations in
the same industry, based on the knowiedge or belief of the
acquiring person, should be listed. In responding to ltem 6{c)(ii), it is
permissible for the acquiring person fo list all entities in which its
associate(s) holds five percent or more but less than fifty percent of
the voting securities of any issuer or non-corporate interests of any
unincorporated entity. Holdings of issuers or unincorporated entities
with total assets of less than $10 million may be omitted.
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ITEM 7
If, to the knowledge or belief of the person filing notification, the
acquiring person, or any associate (see §801.1(d)(2)) of the
acquiring person, derived any amount of dollar revenues in the
most recent year from operations in industries within any 6-digit
NAICS industry code in which any acquired entity that is a party to
the acquisition also derived any amount of dollar revenues in the
most recent year, or in which a joint venture corporation or
unincorporated entity will derive dollar revenues (note that if the
acquired entity is a joint venture the only overlaps will be between
the assets to be held by the joint venture and any assets of the
acyuiring person or its associates not contributed to the joint
venture), then for each such 6-digit NAICS industry code:

Item 7(a)

Supply the 6-digit NAICS industry code and description for the
industry.

Item 7(b)

Item T(b)i)

List the name of each person that is a party to the acquisition that
also derived dollar revenues in the 6-digit industry and, if different,
the name of the entity(s) that actually derived those revenues.

Item T(b)ii)

{Acquiring person only) List the name of each associate of the
acquiring person that also derived dollar revenues in the 6-digit
industry and, if different, the name of the entity(s) that actually
derived those revenues.

Item 7(c)

Item 7(c)(i)

For each 6-digit NAICS industry code within NAICS Sectors 31-33
(manufacturing industries) listed in ltem 7(a) above, list the states
or, if desired, portions thereof in which, to the knowledge or belief of
the person filing nofification, the products in that 8-digit NAICS
industry code produced by the person filing notification are sold
without a significant change in their form, whether they are sold by
the person filing noftification or by others to whom such products
have been sold or resold.

Item T{c){ii)

For each 6-digit NAICS industry code within NAICS Sectors or
Subsectors 11 (agriculture, forestry, fishing and hunting); 21
{mining); 22 (utilities); 23 (construction); 4849 (transportation and
warehousing); 511(publishing industries); 515 (broadcasting); 517
(telecommunications); and 71 (arts, entertainment and recreation)
listed in item 7(a) above, list the states or, if desired, portions
thereof in which the person filing notification conducts such
operations.

Item T{c)iii)

For each 6-digit NAICS industry code within NAICS Sector 42
(wholesale trade) listed in Item 7(a) above, list the states or, if
desired, portions thereof in which the customers of the person filing
notification are located.

tem 7{c){iv)
For each 6-digit NAICS industry code within NAICS Sectors or
Subsectors Nonmetallic Mineral Mining and Quarrying (2123);

Concrete (32732); Concrete products (32733); Industrial gases
(32512); 4445 (retail trade), except 442 (fumiture and home
furnishings stores), and 443 (electronics and appliance stores); 512
(motion picture and sound recording industries); 521 (monetary
authorities- central bank}); 522 (credit intermediation and related
activities); 532 (rental and leasing services); 62 (health care and
social assistance); 72 (accommodations and food services), except
7212 (recreational vehicle parks and recreational camps), and 7213
(rooming and boarding houses}); 811 (repair and maintenance),
except 8114 (Personal and Household Goods Repair and
Maintenance); and 812 (personal and laundry services) listed in
tem 7(a) above, provide the address, arranged by state, county
and city or town, of each establishment from which dollar
revenues were derived in the most recent year by the person filing
notification.

tem 7{c)(v)

For each 6-digit NAICS industry code within NAICS Subsectors 442
(furniture and home fumishings stores), 443 (electronics and
appliance stores); 516 (internet publishing & broadcasting); 518
(internet service providers); 519 (other information services); 523
(securities, commodity contracts and other financial investments
and related activities); 525 (funds, trusts and other financial
vehicles); 53 (real estate and rental and leasing); 54 (professional,
scientific and technical services); 55 (management of companies
and enterprises); 56 (administrative and support and waste
management and remediation services); 61 (educational services);
813 (religious, grantmaking, civic, professional, and similar
organizations); and NAICS Industry Group 5242 (insurance
agencies and brokerages, and other insurance related activities);
7212 (recreational vehicle parks and recreational camps), 7213
(rooming and boarding houses) and 8114 (personal and household
goods repair and maintenance) listed in ltem 7(a) above, list the
states or, if desired, portions thereof in which establishments were
located from which the person filing notification derived revenues in
the most recent year.

tem 7(c){vi)

For each 6-digit NAICS industry code within NAICS Industry Group
5241 (insurance carmiers) listed in ltem 7(a) above, list the state(s) in
which the person filing notification is licensed to write insurance.

NOTE: Except in the case of those NAICS major industries in the
Sectors and Subsectors mentioned in Item 7(c)(iv) above, the
person filing notification may respond with the word "national” if
business is conducted in all 50 states.

tem 7(d)

{Acquiring person only) Use the geographic markets listed in
tems 7(c)(i) through 7{c){vi) to respond to this item, providing the
information for associates of the acquiring person. List separately
responses for each associate of the acquiring person and, if
different, the entity(s) that actually derived the revenues.

ITEM 8

{Acquiring person only). Determine each 6-digit NAICS industry
code listed in Item 7(a) above, in which the acquiring person derived
dollar revenues of $1 million or more in the most recent year and in
which either the acquired entity derived revenues of $1 million or
more in the recent year (or in the case of the formation of a joint
venture corporation or unincorporated entity, the joint venture
corporation or unincorporated entity reasonably can be expected to
derive revenues of $1 million or more), or, in the case of acquired
assets, to which revenues of $1 million or more were attributable in

Instructions to FTC Form C4 (rev. xx/xx/xxxx)

Vil



Federal Register/Vol. 76, No. 138/Tuesday, July 19, 2011/Rules and Regulations

42501

the most recent year. For each such 6-digit NAICS industry code,
list all acquisitions made by the person filing notification in the five
years prior to the date of filing of entities deriving dollar revenues in
that 6-digit NAICS industry code. List only acquisitions of 50
percent or more of the voting securities of an issuer or 50 percent or
more of non-corporate interests of an unincorporated entity that had
annual net sales or total assets greater than $10 million in the year
prior to the acquisition, and any acquisitions of assets valued at or
above the statutory size-of-transaction test at the time of their
acquisition.

For each such acquisition, supply:

(a) the name of the entity from which the voting securities, non-
corporate interests or assets were acquired;

(b) the headquarters address of that entity prior to the acquisition;

(c) whether voting securities, non-corporate interests or assets were
acquired;

(d) the consummation date of the acquisition; and

(e) the G-digit (NAICS code) industries by (number and description)
identified above in which the acquired entity derived dollar
revenues.

CERTIFICATION- (See §803.6)

The language found in 28 U.S.C. §17486 relating to unsworn
declarations under penalty of perjury may be used instead of
notarization of the certification.

Privacy Act Statement--Section 18a(a) of Title 15 of the U.S. Code
authorizes the collection of this information. Our authority to collect
Social Security numbers is 31 U.S.C. 7701. The primary use of
information submitted on this Form is to determine whether the
reported merger or acquisition may violate the antitrust laws.
Taxpayer information is collected, used, and may be shared with
other agencies and contractors for payment processing, debt
collection and reporting purposes. Fumishing the information on the
Form is voluntary. Consummation of an acquisition required to be
reported by the statute cited above without having provided this
information may, however, render a person liable to civil penalties
up to $16,000 per day. We also may be unable to process the
Form unless you provide all of the requested information.
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By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2011-17822 Filed 7—18—11; 8:45 am]
BILLING CODE 6750-01-C

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1120

Substantial Product Hazard List:
Children’s Upper Outerwear in Sizes
2T to 12 With Neck or Hood
Drawstrings and Children’s Upper
Outerwear in Sizes 2T to 16 With
Certain Waist or Bottom Drawstrings

AGENCY: U.S. Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Improvement Act of 2008 (“CPSIA”),
authorizes the U.S. Consumer Product
Safety Commission (“Commission,”
“CPSC,” or “we”) to specify, by rule, for
any consumer product or class of
consumer products, characteristics
whose existence or absence shall be
deemed a substantial product hazard
under certain circumstances. We are
issuing a final rule to determine that
children’s upper outerwear garments in
sizes 2T to 12 or the equivalent, which
have neck or hood drawstrings, and in
sizes 2T to 16 or the equivalent, which
have waist or bottom drawstrings that
do not meet specified criteria, present
substantial product hazards.

DATES: The rule takes effect August 18,
2011. The incorporation by reference of
the publication listed in this rule is
approved by the Director of the Federal
Register as of August 18, 2011.

FOR FURTHER INFORMATION CONTACT:
Tanya Topka, Office of Compliance and
Field Operations, U.S. Consumer
Product Safety Commission, 4330 East
West Highway, Bethesda, MD 20814;
telephone (301) 504-7594,
ttopka@cpsc.gov.

SUPPLEMENTARY INFORMATION:

A. Background and Statutory Authority

The Consumer Product Safety
Improvement Act of 2008 (“CPSIA”)
was enacted on August 14, 2008. Public
Law 110-314, 122 Stat. 3016 (August
14, 2008). The CPSIA amends statutes
that the Commission administers and
adds certain new requirements.

Section 223 of the CPSIA expands
section 15 of the Consumer Product
Safety Act (“CPSA”) to add a new
subsection (j). That subsection delegates
authority to the Commission to specify
by rule, for a consumer product or class

of consumer products, characteristics
whose presence or absence the
Commission considers a substantial
product hazard. To issue such a rule,
the Commission must determine that
those characteristics are readily
observable and have been addressed by
an applicable voluntary standard. The
Commission also must find that the
standard has been effective in reducing
the risk of injury and that there has been
substantial compliance with it. 15
U.S.C. 2064(j).

Drawstrings in children’s upper
outerwear can present a hazard if they
become entangled with other objects.
Drawstrings in the neck and hood areas
of children’s upper outerwear present a
strangulation hazard when the
drawstring becomes caught in objects,
such as playground slides. Drawstrings
in the waist or bottom areas of
children’s upper outerwear can catch in
the doors or other parts of a motor
vehicle, thereby presenting a ““dragging”
hazard when the operator of the vehicle
drives off without realizing that
someone is attached to the vehicle by
the drawstring. The injury data
associated with drawstrings is discussed
below in section C of this preamble.

In 1994, at the urging of the CPSC, a
number of manufacturers and retailers
agreed to modify or eliminate
drawstrings from hoods and necks of
children’s clothing. In 1997, the
American Society for Testing and
Materials (now ASTM International)
addressed the hazards presented by
drawstrings on upper outerwear by
creating a voluntary consensus
standard, ASTM F 1816-97, Standard
Safety Specification for Drawstrings on
Children’s Upper Outerwear, to prohibit
drawstrings around the hood and neck
area of children’s upper outerwear in
sizes 2T to 12, and also to limit the
length of drawstrings around the waist
and bottom of children’s upper
outerwear in sizes 2T to 16 to 3 inches
outside the drawstring channel when
the garment is expanded to its fullest
width. For waist and bottom
drawstrings in upper outerwear sizes 2T
to 16, the Standard prohibited toggles,
knots, and other attachments at the free
ends of drawstrings. The Standard
further required that waist and bottom
drawstrings in upper outerwear sizes 2T
to 16 that are one continuous string be
bartacked (i.e., stitched through to
prevent the drawstring from being
pulled through its channel).

We have estimated that the age range
of children likely to wear garments in
sizes 2T to 12 is 18 months to 10 years.
The age range of children likely to wear
garments in sizes 2T to 16 is 18 months
to 14 years.

On July 12, 1994, we announced a
cooperative effort with a number of
manufacturers and retailers who agreed
to eliminate or modify drawstrings on
the hoods and necks of children’s
clothing.

In February 1996, we issued
guidelines for consumers,
manufacturers, and retailers that
incorporated the requirements that
became ASTM F 1816-97.

On May 12, 2006, the CPSC’s Office
of Compliance posted a letter on CPSC’s
website to the manufacturers, importers,
and retailers of children’s upper
outerwear, citing the fatalities that had
occurred and urging compliance with
the industry standard, ASTM F 1816—
97. The letter explained that we
consider children’s upper outerwear
with drawstrings at the hood or neck
area to be defective and to present a
substantial risk of injury under section
15(c) of the Federal Hazardous
Substances Act (FHSA), 15 U.S.C.
1274(c).

The 2006 letter also indicated that we
would seek civil penalties if a
manufacturer, importer, distributor, or
retailer distributed noncomplying
children’s upper outerwear in
commerce and/or failed to report that
fact to the Commission as required by
section 15(b) of the CPSA, 15 U.S.C.
2064(b). From 2006 through 2010, we
participated in 115 recalls of
noncomplying products with
drawstrings and obtained a number of
civil penalties based on the failure of
firms to report the defective products to
CPSC, as required by section 15(b) of the
CPSA.

On May 17, 2010, we published a
proposed rule (75 FR 27497) that would
deem children’s upper outerwear
garments in sizes 2T to 12, or the
equivalent that have neck or hood
drawstrings, and in sizes 2T to 16 or the
equivalent that have waist or bottom
drawstrings that do not meet specified
criteria, substantial product hazards. We
received seven comments in response to
the proposed rule. We describe and
respond to the comments in section E of
this preamble.

B. Readily Observable Characteristics
That Have Been Addressed by a
Voluntary Standard

As mentioned in section A of this
preamble, ASTM F 1816—97 addresses
upper outerwear garments in sizes 2T to
12 that have neck or hood drawstrings,
and in sizes 2T to 16 that have waist or
bottom drawstrings that do not meet
specified criteria. All of the
requirements of the ASTM voluntary
standard can be evaluated with simple
physical manipulations of the garment,
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simple measurements of portions of the
garments, and unimpeded visual
observation. Thus, the product
characteristics defined by the voluntary
standard are readily observable.

C. The Voluntary Standard Has Been
Successful in Reducing the Risk of
Injury

a. Hood and Neck Drawstring Incidents

We examined reports of fatalities and
injuries for the age groups whose upper
outerwear is subject to the voluntary
standard. We are aware of 56 reports of
neck/hood drawstring entanglements
occurring between January 1985 and
April 2011. Eighteen (32%) of these
entanglements were fatal. The majority
of the entanglements involved the neck/
hood drawstrings snagging on slides.
Neck/hood drawstrings also became
entangled on parts of cribs in several
incidents. Of the 38 nonfatal incidents
involving children between the ages of
18 months and 10 years, 30 incidents
resulted in injuries. In the remaining
eight incidents, the neck/hood
drawstring snagged or entangled the
child, but no injury was reported. The
year with the highest number of
reported fatalities—three—is 1994. The
three years with the highest number of
reported incidents (including fatal and
nonfatal incidents) were 1992 (11), 1993
(9), and 1994 (9). Slides were associated
with 10 of the fatalities, 26 of the injury
incidents, and all 8 of the noninjury
incidents (the jackets or sweatshirts
snagged by the hood or neck drawstring
on playground slides prior to escape or
rescue).

The Standard for drawstrings on
children’s upper outerwear, ASTM F
1816-97, was approved in June 1997,
and published in August 1998. We are
aware of 12 fatalities and 33 nonfatal
incidents involving children ages 18
months to 10 years of age, who were
entangled by a neck/hood drawstring of
upper outerwear during the 12 years
(1985-1996) prior to the Standard. On
average, this results in one reported
fatality and about three nonfatal
incidents a year. In the eight years
(1999-2006) for which reporting is
complete after ASTM F 181697 was
published, we received reports of two
fatal and two nonfatal neck/hood
drawstring incidents. On average, this is
approximately one fatality every four
years and about one nonfatal
entanglement every four years. For the
years for which reporting is complete,

the data show a reduction in the annual
average number of reported fatalities
after the ASTM standard of
approximately 75 percent. The
corresponding reduction in the annual
average number of reported nonfatal
entrapments is 91 percent. It should be
noted that we are continuing to receive
incident reports for the years 2007—
2010. We are aware of three fatalities
between 2007-2010. No fatalities have
been reported to date for 2011. When
reporting 2010 is considered complete,
the percent reduction in the annual
average number of reported fatalities
associated with neck/hood drawstrings,
at most, will be 58 percent, if no
additional fatal incidents are reported.

b. Reported Incidents Associated With
Waist/Bottom Drawstring
Entanglements

Between January 1985 and April
2011, we received 28 reports of
entanglement incidents associated with
a waist/bottom drawstring on children’s
upper outerwear. Of these 28 incidents,
8 (29%) were fatal; 11 (39%) resulted in
injuries; and 9 (32%) constituted snags
or entanglements that did not result in
injuries. No waist/bottom drawstring
incidents were reported to us before
1991. All eight fatalities (7 involving a
bus, 1 involving a slide) associated with
waist/bottom drawstrings occurred
between 1991 and 1996. During 1991 to
1996, there were a total of 19 waist/
bottom drawstring incidents, of which
13 involved buses (7 bus fatalities and
6 nonfatal bus incidents). We are not
aware of any bus-related drawstring
incidents after the year 1996. There
were nine waist/bottom drawstring
incidents from 1997 to the present (all
nonfatal), of which three involved
children whose waist/bottom drawstring
caught on car doors.

All of the reported fatalities
associated with waist/bottom
drawstrings on children’s upper
outerwear occurred prior to the
approval and publication of ASTM F
1816-97. For years in which reporting is
considered complete, the number of
reported fatalities associated with waist
and bottom drawstrings have fallen from
the eight reported fatalities between
1985 and 1996 to zero since adoption of
the ASTM voluntary standard in 1997.
For corresponding periods for which
reporting is complete (1985 through
1996 and 1999 through 2006), reported
nonfatal injuries fell from 11 in 12 years
to 6 in 8 years. These data suggest that

after the ASTM standard was adopted,
for waist and bottom drawstrings the
annual average of reported fatalities fell
by 100 percent and the annual average
of reported nonfatal incidents fell by
about 18 percent. Reporting is ongoing
for 2007-2011. CPSC staff is not aware
of any reported fatalities for this time.
Staff has two reports of non-fatal
incidents occurring between 2007—-2011.
These numbers may change in the
future.

D. Substantial Compliance

There is no statutory definition of
“substantial compliance” in either the
CPSIA or the CPSA. Legislative history
of the CPSA provision that is related to
issuance of consumer product safety
standards indicates that substantial
compliance should be measured by
reference to the number of complying
products, rather than the number of
manufacturers of products complying
with the standard. H.R. Rep. No. 208,
97th Cong., 1st Sess. 871 (1981).
Legislative history of this CPSA
rulemaking provision also indicates that
there is substantial compliance when
the unreasonable risk of injury
associated with a product will be
eliminated or adequately reduced “in a
timely fashion.” Id. The Random House
Dictionary of the English Language
defines “substantial”’ as “of ample or
considerable amount, quantity, size,
etc.” Thus “substantial” refers to an
amount less than “all” or “total.” The
Commission has not taken the position
that there is any particular percentage
that constitutes substantial compliance.
Rather than any bright line, the
Commission has indicated in the
rulemaking context that the
determination needs to be made on a
case-by-case basis.

Table 1 shows information about the
CPSC recalls involving drawstrings on
children’s upper outerwear for the years
2006—2010. The number of compliance
cases related to recalls of children’s
upper outerwear garments with
drawstrings numbered 115 for that
period, involving about 2.5 million
units.

The number of recalls in 2008, 2009,
and 2010 was more than the number of
recalls in 2006 and 2007, with the
number of recalls in 2010 representing
the largest of those five years; however,
fewer units of children’s outerwear
garments were recalled in 2010, than in
2006, 2007, and 2009.
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TABLE 1—CPSC OFFICE OF COMPLIANCE RECALLS DRAWSTRINGS ON CHILDREN’S UPPER OUTERWEAR

[2006-2010]

Number of
Year Number of units of upper

recall cases outerwear

recalled

17 676,597
14 626,172
24 227,868
23 526,193
37 431,145
LI ] 2= OO RN 115 2,487,975

Source: Communication from CPSC Office of Compliance, March 18, 2010, and May 2, 2011.

In response to a comment to the
proposed rule regarding whether ties are
included in the definition of drawstring
(discussed in more detail in section E of
this preamble), staff reviewed the recall
data to determine how many recall cases
involved ties. For the 2006—2010 time
period, there were six recalls (occurring
in 2009 and 2010) of children’s upper
outerwear that involved ties, accounting
for 135,406 units.

Using population data, garment sizing
information, and assumptions about
purchase and use, one can calculate the
number of units recalled as a proportion
of sales. This calculation provides a
rough estimate of the extent of
compliance with the voluntary
standard.

As explained in the preamble to the
proposed rule (75 FR at 27498) and in
section A of this preamble, the
voluntary standard applies to sizes 2T to
12 for neck and hood drawstrings and
sizes 2T to 16 for drawstrings at the
waist and bottom of upper outerwear.
Information available to us indicates
that a child’s age generally matches the
child’s clothing size or is a year or two
below the clothing size. For example, a
child 12 years old might wear a size 12
or a size 14 garment. Similarly, for
smaller sizes, children who are as young
as 18 months might wear size 2T
clothing. Thus, the ages of children
wearing size 2T to 12 (the sizes covered
by the voluntary standard for upper
outerwear with hood or neck
drawstrings) would be 18 months to 10
years. The age range of children who
typically wear sizes 2T to 16 (the sizes
covered by the voluntary standard for
upper outerwear with waist or bottom
drawstrings) would be 18 months to 14
years.

For each of the years 2006 through
2010, the population of children ages 18
months to 10 years old (those wearing
sizes 2T to 12, as noted above) was
about 39 million. The population of
children ages 18 months to 14 years old

(those wearing sizes 2T to 16, as noted
above) was about 55 million.?

No numerical data about recent
annual sales of children’s upper
outerwear is available. However, given
children’s growth patterns, it may be
that, on average, at least one new piece
of upper outerwear is purchased each
year for each child. If so, then sales of
upper outerwear with neck and hood
drawstrings or with waist and bottom
drawstrings could total the population
of children who wear children’s sizes
2T to 16, or approximately 55 million
units.

Assuming that: (1) All garments
violating the drawstring voluntary
standard were recalled in the years 2006
through 2010; (2) at least one new piece
of upper outerwear, on average, is
purchased for each child each year; and
(3) annual unit sales of upper outerwear
with neck or hood drawstrings totaled
55 million, then it would appear that
the number of children’s upper
outerwear garments that complied with
the drawstring requirements of ASTM F
1816—-97 was in the very high 90 percent
range. While the number of recalled
units in the years 2006 through 2010
totaled about 2.5 million, the number of
units sold during those five years, under
the assumptions above, totaled 275
million. Thus, for the period 2006
through 2010, the units recalled by the
CPSC (with ties included or excluded)
would account for about 1 percent of all
units sold; in other words, given the
assumptions above, there was about 99
percent compliance with the voluntary
standard. Even if these assumptions are

1For the years 2006 through 2009, this number
is based on Bureau of the Census, U.S. Department
of Commerce data, which can be found in “Table
1. Annual Estimates of the Resident Population by
Sex and Five-Year Age Groups for the United
States: April 1, 2000 to July 1, 2009” at http://
www.census.gov/popest/national/asrh/NC-
EST2009/NC-EST2009-01.xls. For 2010, the number
is based on Bureau of the Census, U.S. Department
of Commerce data found in “Table 1. Population by
Age and Sex: 2010” at http://www.census.gov/
population/www/socdemo/age/age_sex_2010.html.

not entirely accurate, the Commission
concludes that compliance with ASTM
F 1816—97 is very high and constitutes
substantial compliance, as that term is
used in section 15(j) of the CPSA. This
determination extends to ties.

E. Comments on the Proposed Rule and
CPSC’s Responses

In the Federal Register of May 17,
2010 (75 FR 27497), we published a
proposed rule that would specify that
children’s upper outerwear garments in
sizes 2T to 12 or the equivalent that
have neck or hood drawstrings, and in
sizes 2T to 16 or the equivalent that
have waist or bottom drawstrings that
do not meet specified criteria, have
characteristics that constitute
substantial product hazards. We
received seven comments on the
proposed rule. We summarize and
respond to the issues raised by those
comments here. To make it easier to
identify the comments and our
responses, the word “Comment,” in
parentheses, will appear before the
comment’s description, and the word
“Response,” in parentheses, will appear
before our response. We also numbered
each comment to help distinguish
between different comments. The
number assigned to each comment is
purely for organizational purposes and
does not signify the comment’s value, or
importance, or the order in which it was
received.

1. Request for a Mandatory Ban

(Comment 1)—One commenter
characterized the proposed rule as an
“effort to urge voluntary compliance
with the garment industry” and asked
that we “institute an outright mandatory
ban on the types of drawstring garments
[the Commission] describe[s] in [the]
proposed rule” instead.

(Response 1)—The commenter’s
characterization of the rule as an effort
to urge “voluntary compliance” from
the garment industry is misplaced.
Section 15(j) of the CPSA, 15 U.S.C.
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2064(j), authorizes the Commission to
deem characteristics of any consumer
product or class of consumer products
to be a substantial product hazard under
section 15(a)(2) of the CPSA, if we
determine that: (A) Such characteristics
are readily observable and have been
addressed by voluntary standards; and
(B) such voluntary standards have been
effective in reducing the risk of injury
from the consumer product(s) and that
there is substantial compliance with
such standards. A product that is or has
a substantial product hazard is subject
to the reporting requirements of section
15(b) of the CPSA. 15 U.S.C. 2064(b). A
manufacturer who fails to report a
substantial product hazard to the
Commission is subject to civil penalties
under section 20 of the CPSA and
possibly to criminal penalties under
section 21 of the CPSA. Id. §§ 2069 and
2070.

A product that is or contains a
substantial product hazard is also
subject to corrective action under
section 15(c) and (d) of the CPSA. Id.
§2064(c) and (d). Thus, we can order
the manufacturer, distributor, or retailer
of the product to offer to repair or
replace the product, or refund the
purchase price to the consumer. Finally,
a product that is offered for import into
the United States and is or contains a
substantial product hazard shall be
refused admission into the United States
under section 17(a) of the CPSA. Id.

§ 2066(a).

2. Range of Sizes Covered by the
Standard

(Comment 2)—One commenter
recommended that the rule should cover
sizes smaller than 2T and should
prohibit drawstrings in pants as well as
upper outerwear.

(Response 2)—Both recommendations
are outside the scope of this rulemaking.
The voluntary standard applicable to
drawstrings does not cover sizes smaller
than 2T and does not apply to
drawstrings in pants. Section 15(j) of the
CPSA only allows a determination of a
substantial product hazard for product
characteristics that have been addressed
by voluntary standards with which
there is substantial compliance.
Therefore, we cannot adopt the
commenter’s recommendations. If
information becomes available showing
that such action is needed, then we
could consider whether we could make
the findings to issue a standard or ban
drawstrings in sizes smaller than 2T or
in pants, or to support industry in the
implementation of a voluntary standard
addressing these issues.

3. Age of Children at Risk

(Comment 3)—Two commenters
stated that product safety standards
should refer to the ages of the children
at risk and not to the sizes of the
garments.

(Response 3)—This suggestion is
outside the scope of this rulemaking.
Only those characteristics of a product
that have been addressed by a voluntary
standard may be deemed to be a
substantial product hazard in a rule
made under section 15(j) of the CPSA.
The applicable voluntary standard for
drawstrings in children’s upper
outerwear, ASTM F 1816-97, addresses
garment sizes but not children’s ages.
Therefore, the Commission cannot take
the action requested in this rulemaking.

However, the preamble to the
proposed rule (75 FR at 27501 through
27502) discussed what the
corresponding ages are—namely, that
size 2T would be worn by children
about 18 months of age; size 12 would
be worn by children about 10 years of
age; and size 16 would be worn by
children about 14 years of age.
Furthermore, although the voluntary
standard on which the proposed rule is
based (ASTM F 1816—97) refers to
children’s clothing sizes only, it also
references age in the Rationale
(Appendix, section X1). That section
reports the ages of the victims in
incidents involving hood and neck
drawstrings (14 months to 8 years) and
incidents involving waist and bottom
drawstrings (7 years to 14 years). The
CPSC Directorate for Epidemiology
staff’s review of the data on related
incidents shows that little has changed
with regard to age since the Standard
was developed. Those incidents
associated with neck drawstrings
involved children 10 years old and
younger. Incidents associated with waist
or bottom drawstrings involved children
14 years old and younger. The ages
reported in the incident data correlate
well with information from retailer size
charts, anthropometric body
measurement data, and standard tables
of body measurements developed by
ASTM. These sources show that the age
range of children likely to wear
garments in sizes 2T to 12 is 18 months
to 10 years, and the age range of
children likely to wear garments sizes
2T to 16 is 18 months to 14 years. These
are the ages the Standard is intended to
cover because children of those ages are
most at risk.

4. Adult Apparel and Marketing
Concerns

(Comment 4)—Two commenters also
requested ‘‘that CPSC clearly state that

adult apparel, marketed to adults, or
merchandised in adult departments will
not be subject to this rule.” These
commenters stated that “adult apparel
sized small or extra small could easily
pass for a larger sized child’s garment.

* * *[a] generic adult’s sized extra
small hooded sweatshirt could easily be
mistaken as a children’s garment.”

(Response 4)—We agree that garments
intended for adults and marketed to
adults only would not be subject to the
rule because they are not children’s
garments. We do not believe, however,
that consideration of the manufacturer’s
intended wearer should supersede
consideration of the actual or reasonably
foreseeable wearers. While a
manufacturer, retailer, or distributor
may intend that only adults should wear
the garment, we will consider the
reasonably foreseeable uses and misuses
of garments that are labeled
ambiguously, including uses by those
whom it is reasonably foreseeable will
wear it. Many factors could confound a
manufacturer’s, retailer’s, or
distributor’s intent that only adults
would wear a garment.

We believe that consumers make their
buying and wearing decisions based
primarily on a garment’s size and
characteristics, including fabric, color,
print, texture, and other features,
independent of label information related
to the intended wearer. We agree that
smaller adult apparel could easily pass
for an older child’s garment. This is
evidenced in the overlap of body
dimensions used in industry sizing
charts to define smaller adult sizes and
larger children’s sizes. Further, children
at the pre-teen and teen stages often
want to dress like adults, and adults
sometimes wear clothing that appeals to
children and is available in sizes for
both children and adults (e.g., clothing
with designs relating to cartoon
characters and theme-related
characters). Because of the overlap in
sizes and appeal, it is foreseeable that
ambiguously labeled apparel could pass
for a child’s garment and may be
purchased for use by children.
Therefore, we believe that such clothing
should meet the Standard’s drawstring
requirements and should be subject to
the 15(j) rule for drawstrings and that it
would be inappropriate to exclude all
“adult apparel” from the rule.

In addition, relying on where or how
a given retailer may display a garment
would present practical problems. One
retailer may offer the garment in the
women'’s section; another retailer may
offer the same garment in the children’s
section; and yet another retailer may
offer the garment in a grouping by
garment type, without reference to age
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or gender (e.g., all sweatshirts). Some
retailers may not differentiate at all
between departments within their store
based on age or gender. It would be
impractical and unwise to rely on
presumptions about the retail treatment.

For these reasons, if upper outerwear
is labeled ambiguously or not marketed
clearly for adults only and is equivalent
to a size within the range of 2T to 16,
then that upper outerwear should meet
the Standard’s drawstring requirements
and should be subject to the 15(j) rule
for drawstrings. If a manufacturer,
retailer, or distributor has any doubt, it
should report the garment to the
Commission in accordance with section
15 of the CPSA.

5. Definition of Drawstring

(Comment 5)—Two commenters
jointly requested clarification regarding
the definition of a “drawstring” as
stated in the Standard. Specifically,
these commenters stated that the
common industry understanding of a
drawstring is a cord that passes through
a channel, and the commenters raised
concerns about the 2009 recall of
children’s hooded sweatshirts with ties
sewn in at the base of the hood. The
commenters stated that these ties do not
pass through a channel or necessarily
provide for closure. They expressed
concern about the potential for
confusion in the marketplace regarding
which closures meet the “drawstring”
definition in the Standard.

(Response 5)—The Commission has
long understood that nonretractable
cords, ribbons, or tapes of any material
that pull together parts of upper
outerwear to provide for closure
constitute drawstrings, regardless of
whether they pass through a channel.
Drawstrings that fail to comply with or
that result in an article of children’s
upper outerwear failing to comply with
the Standard’s performance
requirements constitute defects that
create a substantial risk of injury to
children, regardless of whether they
pass through a channel. Both where the
drawstring is through a channel and
where the drawstring is in the form of
a tie, if the drawstring becomes caught,
the garment’s neck, collar, or other such
part becomes taut around the neck,
leading to possible strangulation. In the
Commission’s recall and other
enforcement efforts, CPSC has
interpreted and applied the Standard in
a manner consistent with these beliefs.

The Standard defines a “drawstring”
as “‘a non-retractable cord, ribbon, or
tape of any material to pull together
parts of upper outerwear to provide for
closure.” The Standard’s “drawstring”
definition is not limited to cords,

ribbons, or tapes that pass through a
channel. Further, the definition does not
exclude ties. The Commission believes
the definition in the Standard is without
ambiguity, and there is sufficient
information to determine that there has
been substantial compliance with the
Standard with respect to ties. Thus, ties
continue to be included within the
definition of “drawstrings” in this final
rule.

We believe that, under section 15 of
the CPSA, manufacturers, retailers, and
distributors have had a continuing duty
to report to the Commission regarding
drawstrings, which include ties, and
that firms will continue to have such a
duty. Reporting will increase the safety
of children, a vulnerable population,
and, as warranted, we will continue to
seek recalls of children’s upper
outerwear with drawstrings given the
substantial risk of injury these garments
present to children.

6. Manufacturers’ Sizing Systems

(Comment 6)—A commenter
expressed concern about how the
Commission would evaluate whether a
children’s garment falls within the size
range stated in the Standard. Noting that
apparel sizing varies among companies,
the commenter questioned the
Commission’s position in proposed
§1120.3(b)(2)(v) that a firm’s statement
of what sizes are equivalent to sizes 2T
to 16 may not be used to show that the
size of a garment is not equivalent to a
size in the range of 2T to 16. The
commenter stated that the Commission’s
position is inconsistent with the
CPSIA’s definition of the term
‘““children’s product,” which lists a
statement of the manufacturer’s
intended use as a factor to be
considered. The commenter stated that
a manufacturer’s statement, if
reasonable, should be the primary
consideration of whether a garment is
covered by the Standard.

(Response 6)—After further
evaluation, we are removing
§1120.3(b)(2)(v) in its entirety. We will
consider a manufacturer’s statement
about the intended use of a children’s
garment, if such statement is reasonable.
We do not believe, however, that a
manufacturer’s statement, even if
reasonable, should be the primary
consideration in determining whether a
garment is covered by the Standard.
Rather, in any given matter, we will
consider all of the relevant factors and
will weigh them appropriately.

7. Definition of “Upper Outerwear”

(Comment 7)—A commenter
recommended that “Lightweight
garments worn on the upper body, but

intended as an inner layer, or intended
for warmer weather climates that do not
use outerwear should be excluded.”

(Response 7)—The Standard defines
“upper outerwear’’ as ‘“‘clothing, such as
jackets and sweatshirts, generally
intended to be worn on the exterior of
other garments.” This definition
excludes underwear and inner layers,
but includes lightweight outerwear that
is appropriate for use in warmer
climates. The hazards presented by
drawstrings on children’s upper
outerwear are not limited to
heavyweight outerwear. Any drawstring
that can dangle from the neck or waist
area of outerwear during play activities
presents the hazard, even if the
garment’s fabric is lightweight. Pants,
shorts, and skirts are not intended for
the upper portion of the body and are
excluded from the scope of the
Standard.

F. Description of the Final Rule

The final rule for drawstrings creates
anew §1120.3(b)(1) to specify that
items of children’s upper outerwear that
are subject to ASTM F 1816—97, but that
do not comply with it, are substantial
product hazards under section 15(a)(2)
of the CPSA. The rule also creates a new
§1120.2(c) to define a “drawstring” as
““a non-retractable cord, ribbon, or tape
of any material to pull together parts of
outerwear to provide for closure.”

To facilitate determining which
garments that are sized under a sizing
system other than the numerical system
(2T to 16) are equivalent to sizes 2T to
16, § 1120.3(b)(2)(i) provides that
garments in girls’ size Large (L) and
boys’ size Large (L) are equivalent to
size 12. Section 1120.3(b)(2)(ii) specifies
that garments in girls’ size Extra-Large
(XL) and boys’ size Extra-Large (XL) are
equivalent to size 16.

Section 1120.3(b)(2)(iii) provides that
if a garment is labeled for a range of
sizes, the garment will be considered
subject to ASTM F 1816-97, if any size
within the range is subject to ASTM F
1816-97. Section 1120.3(b)(2)(iv)
provides that, in order to fall within the
scope of § 1120.3(b)(2)(i) through (iii), a
garment need not state anywhere on it,
or on its tags, labels, package, or any
other materials accompanying it, the
term ““girls” or the term “boys” or
whether the garment is intended for
girls or boys. Last, § 1120.3(b)(v) states
that the Commission may use any other
evidence that would tend to show that
an item of children’s upper outerwear is
a size that is equivalent to sizes 2T to
16.
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G. Effect of Section 15(j) Rule

Section 15(j) of the CPSA authorizes
us to issue a rule specifying that a
consumer product (or class of consumer
products) has characteristics whose
presence or absence creates a substantial
product hazard. This rule, which falls
under section 15 of the CPSA, is not a
consumer product safety rule and does
not create a consumer product safety
standard. Thus, the rule does not trigger
any testing or certification requirements
under section 14(a) of the CPSA.

Although the final rule does not
establish a consumer product safety
standard, placing a consumer product
on this substantial product hazard list
has certain consequences. A product
that is or has a substantial product
hazard is subject to the reporting
requirements of section 15(b) of the
CPSA. 15 U.S.C. 2064(b). A
manufacturer who fails to report a
substantial product hazard to the
Commission is subject to civil penalties
under section 20 of the CPSA and
possibly is subject to criminal penalties
under section 21 of the CPSA. 15 U.S.C.
2069, 2070.

A product that is or contains a
substantial product hazard is subject to
corrective action under section 15(c)
and (d) of the CPSA. 15 U.S.C. 2064(c),
(d). Thus, the Commission can order the
manufacturer, distributor, or retailer of
the product to offer to repair or replace
the product, or to refund the purchase
price to the consumer.

Finally, a product that is offered for
import into the United States, and is or
contains a substantial product hazard,
must be refused admission into the
United States under section 17(a) of the
CPSA. 15 U.S.C. 2066(a).

H. Regulatory Flexibility Certification

The Regulatory Flexibility Act
(“RFA”) generally requires that agencies
review proposed and final rules for their
potential economic impact on small
entities, including small businesses. 5
U.S.C. 601-612. In the preamble to the
proposed rule (75 FR at 27503), we
noted that Commission staff estimates
that a very high percentage of small
businesses that manufacture or sell
children’s upper outerwear already sell
only garments that comply with, ASTM
F 1816-97. Also, the Commission’s
Office of Compliance and Field
Operations already considers children’s
upper outerwear with hood or neck area
drawstrings that are subject to, but do
not comply with, ASTM F 1816-97 to
be a substantial product hazard and
would seek recalls of such products,
regardless of whether they are added, by
rule, to the list of substantial product

hazards under Section 15(j) of the
CPSA. Finally, conformance to ASTM F
1816-97 is achieved for many garments
distributed in commerce simply by
eliminating drawstrings from the
manufacturing process with minimal or
no increase in resulting production
costs. Therefore, we certified that, in
accordance with section 605 of the RFA,
the rule, if promulgated, would not have
a significant economic impact on a
substantial number of small entities.

We received no comments concerning
the rule’s impact on small businesses,
and we are not aware of any information
that would change our certification.

I. Environmental Considerations

The Commission’s environmental
review regulation at 16 CFR part 1021
has established categories of actions that
normally have little or no potential for
affecting the human environment and
therefore do not require either an
environmental assessment or an
environmental impact statement. This
rule is within the scope of the
Commission’s regulation, at 16 CFR
1021.5(c)(1) that provides a categorical
exclusion for rules to provide design or
performance requirements for products.
Thus, no environmental assessment or
environmental impact statement for this
rule is required.

J. Paperwork Reduction Act

The final rule does not impose any
information collection requirements.
Accordingly, the final rule is not subject
to the Paperwork Reduction Act, 44
U.S.C. 3501-3520.

K. Effective Date

The preamble to the proposed rule
indicated that a final rule would take
effect 30 days from its date of
publication in the Federal Register,
such that, after that date, all items of
children’s upper outerwear that are
subject to, but do not comply with,
ASTM F 1816-97, would constitute a
substantial product hazard.

We received no comments regarding
the effective date. Accordingly, the
effective date for this rule is August 18,
2011.

L. Preemption

Under section 26(a) of the CPSA, 15
U.S.C. 2075(a), if a “consumer product
safety standard under [the CPSA]” is in
effect and applies to a product, no state
or political subdivision of a state may
either establish or continue in effect a
requirement dealing with the same risk
of injury, unless the state requirement is
identical to the federal standard. A rule
under section 15(j) of the CPSA is not
a “consumer product safety standard.”

Accordingly, the preemptive effect of
section 26(a) of the CPSA does not
apply to a rule under section 15(j) of the
CPSA.

List of Subjects in 16 CFR Part 1120

Administrative practice and
procedure, Consumer protection,
Household appliances, Imports,
Incorporation by reference.

Conclusion

For the reasons stated above, and
under the authority of 15 U.S.C. 2064(j),
5 U.S.C. 553, and section 3 of Public
Law 110-314, 122 Stat. 3016 (August
14, 2008), the U.S. Consumer Product
Safety Commission amends title 16 of
the Code of Federal Regulations as
follows:

PART 1120—SUBSTANTIAL PRODUCT
HAZARD LIST

m 1. The authority citation for part 1120
continues to read as follows:

Authority: 15 U.S.C. 2064(j); Sec. 3, Pub.
L. 110-314, 122 Stat. 3016.

m 2. Amend § 1120.2 by adding a new
paragraph (c) to read as follows:

§1120.2 Definitions.
* * * * *

(c) Drawstring means a non-retractable
cord, ribbon, or tape of any material to
pull together parts of upper outerwear to
provide for closure.

m 3.In §1120.3, add paragraph (b) to
read as follows:

§1120.3 Substantial product hazard list.
(b) (1) Children’s upper outerwear in
sizes 2T to 16 or the equivalent, and
having one or more drawstrings, that is
subject to, but not in conformance with,
the requirements of ASTM F 1816-97,
Standard Safety Specification for
Drawstrings on Children’s Upper
Outerwear, approved June 10, 1997,
published August 1998. The Director of
the Federal Register approves this
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. You may obtain a copy
from ASTM International, 100 Barr
Harbor Drive, PO Box C700, West
Conshohocken, PA 19428-2959 USA,
telephone: 610-832-9585; http://
www2.astm.org/. You may inspect a
copy at the Office of the Secretary, U.S.
Consumer Product Safety Commission,
Room 502, 4330 East West Highway,
Bethesda, MD 20814, telephone 301—
504—7923, or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
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(2) At its option, the Commission may
use one or more of the following
methods to determine what sizes of
children’s upper outerwear are
equivalent to sizes 2T to 16:

(i) Garments in girls’ size Large (L)
and boys’ size Large (L) are equivalent
to girls’ or boys’ size 12, respectively.
Garments in girls’ and boys’ sizes
smaller than Large (L), including Extra-
Small (XS), Small (S), and Medium (M),
are equivalent to sizes smaller than size
12. The fact that an item of children’s
upper outerwear with a hood and neck
drawstring is labeled as being larger
than a size Large (L) does not
necessarily mean that the item is not
equivalent to a size in the range of 2T
to 12.

(ii) Garments in girls’ size Extra-Large
(XL) and boys’ size Extra-Large (XL) are
equivalent to size 16. The fact that an
item of children’s upper outerwear with
a waist or bottom drawstring is labeled
as being larger than size Extra-Large
(XL) does not necessarily mean that the
item is not equivalent to a size in the
range of 2T to 16.

(iii) In cases where garment labels
give a range of sizes, if the range
includes any size that is subject to a
requirement in ASTM F 1816-97, the
garment will be considered subject,
even if other sizes in the stated range,
taken alone, would not be subject to the
requirement. For example, a coat sized
12 through 14 remains subject to the
prohibition of hood and neck area
drawstrings, even though this
requirement of ASTM F 1816-97 only
applies to garments up to size 12. A coat
size 13 through 15 would not be
considered within the scope of ASTM F
1816—97’s prohibition of neck and hood
drawstrings, but would be subject to the
requirements for waist or bottom
drawstrings.

(iv) To fall within the scope of
paragraphs (b)(2)(i) through (2)(iii) of
this section, a garment need not state
anywhere on it, or on its tags, labels,
package, or any other materials
accompanying it, the term “girls,” the
term “‘boys,” or whether the garment is
designed or intended for girls or boys.

(v) The Commission may use any
other evidence that would tend to show
that an item of children’s upper
outerwear is a size that is equivalent to
sizes 2T to 16.

Dated: July 12, 2011.
Todd A. Stevenson,

Secretary, U.S. Consumer Product Safety
Commission.

[FR Doc. 2011-17961 Filed 7-18-11; 8:45 am]
BILLING CODE 6355-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter 1

Effective Date for Swap Regulation

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final Order.

SUMMARY: On June 17, 2011, the
Commodity Futures Trading
Commission (“CFTC” or the
“Commission”) published for public
comment in the Federal Register a
proposed order that would grant,
pursuant to the Commission’s
exemptive authority pursuant to the
Commodity Exchange Act (“CEA”),
certain temporary relief from the
provisions of the CEA added or
amended by title VII of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“‘Dodd-Frank Act”) that
reference one or more terms regarding
entities or instruments that title VII
requires be “further defined,” such as
the terms “swap,” “swap dealer,”
“major swap participant,” or “eligible
contract participant,” to the extent that
requirements or portions of such
provisions specifically relate to such
referenced terms and do not require a
rulemaking. The CFTC also proposed to
grant temporary relief from certain
provisions of the CEA that will or may
apply to certain agreements, contracts,
and transactions in exempt or excluded
commodities as a result of the repeal of
various CEA exemptions and exclusions
as of the general effective date set forth
in section 754 of the Dodd-Frank Act,
July 16, 2011. Upon consideration of the
full record, the Commission has
determined to issue this final exemptive
order (“Final Order”) essentially as
proposed, with appropriate or necessary
modification or clarification.

DATES: Effective July 14, 2011.

FOR FURTHER INFORMATION CONTACT:
Terry Arbit, Deputy General Counsel,
202-418-5120, tarbit@cftc.gov, or
Harold Hardman, Deputy General
Counsel, 202-418-5120,
hhardman@cftc.gov, Office of the
General Counsel, or Steven Kane,
Consultant, 202—-418-5911,
skane@cfic.gov, Office of the Chief
Economist, CFTC, Three Lafayette

Centre, 1151 21st Street, NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2010, President Obama
signed the Dodd-Frank Act.? Title VII of
the Dodd-Frank Act amends the CEA 2
to establish a comprehensive new
regulatory framework for swaps. The
legislation was enacted to reduce risk,
increase transparency, and promote
market integrity within the financial
system by, among other things: (1)
Providing for the registration and
comprehensive regulation of swap
dealers and major swap participants; (2)
imposing clearing and trade execution
requirements on standardized derivative
products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
rulemaking and enforcement authorities
of the Commission with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight. Title VII also
includes amendments to the federal
securities laws to establish a similar
regulatory framework for security-based
swaps under the authority of the
Securities and Exchange Commission
(“SEC”).

Section 754 of the Dodd-Frank Act
states that, unless otherwise provided,
the provisions of subtitle A of title VII
of the Dodd-Frank Act (‘“Title VII"’) 3
““shall take effect on the later of 360
days after the date of the enactment of
this subtitle or, to the extent a provision
of this subtitle requires a rulemaking,
not less than 60 days after publication
of the final rule or regulation
implementing such provision of this
subtitle.” The date 360 days after the
date of enactment is July 16, 2011.

To implement the Dodd-Frank Act, as
of July 8, 2011, the Commission has
issued 52 advance notices of proposed
rulemaking or notices of proposed
rulemaking, two interim final rules, six
final rules, and one proposed
interpretive order. The regulatory
requirements that have been proposed
by the Commission present a
substantially complete mosaic of the
Commission’s proposed regulatory
framework under Title VIL In light of

1 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law. 111-203, 124
Stat. 1376 (2010).

27 U.S.C. 1 et seq.

3 Subtitle A of Title VII contains two parts. Part
I, entitled “Regulatory Authority,” consists of
sections 711-720; part II, entitled ‘“Regulation of
Swap Markets,” consists of sections 721-754.
Subtitle B of Title VII is entitled “Regulation of
Security-Based Swap Markets,” and consists of
sections 761-774. References to ““Title VII” in this
Release shall include only subtitle A of Title VII.
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this substantially complete mosaic, the
Commission reopened or extended the
comment period of many of its proposed
rulemakings in order to provide the
public with an additional opportunity to
comment on the proposed new
regulatory framework for swaps, either
in part or as a whole.# The extended
comment period closed on June 3, 2011.
The Commission also has solicited
public comments on the phasing of rule
implementation (i.e., identifying which
requirements can be met sooner and
which ones will take more time).5
Section 712(d)(1) of the Dodd-Frank
Act requires the Commission and the
SEC to further define certain terms used
in Title VII, including the terms “swap,”
“swap dealer,” “major swap
participant,” and “eligible contract
participant.” & Section 721(c) requires
the Commission to adopt a rule to
further define the terms “swap,” “

swap
dealer,” ““major swap participant,” and

“eligible contract participant” to
prevent evasion of statutory and
regulatory obligations.” The
Commission has issued two notices of
proposed rulemaking that address these
further definitions.8

4 See Reopening and Extension of Comment
Periods for Rulemakings Implementing the Dodd-
Frank Wall Street Reform and Consumer Protection
Act, 76 FR 25274, May 4, 2011.

5The Commission has noted its ability to phase
in implementation of the new requirements based
on factors such as: The type of swap, including by
asset class; the type of market participants that
engage in such trades; the speed with which market
infrastructures can meet the new requirements; and
whether registered market infrastructures or
participants might be required to have policies and
procedures in place ahead of compliance with such
policies and procedures by non-registrants. See
http://www.cftc.gov/ucm/groups/public/
@newsroom/documents/file/
staffconcepts050211.pdf.

6 Section 712(d)(1) provides: “Notwithstanding
any other provision of this title and subsections (b)
and (c), the Commodity Futures Trading
Commission and the Securities and Exchange
Commission, in consultation with the Board of
Governors [of the Federal Reserve System], shall
further define the terms ‘swap’, ‘security-based
swap’, ‘swap dealer’, ‘security-based swap dealer’,
‘major swap participant’, ‘major security-based
swap participant’, and ‘security-based swap
agreement’ in section 1a(47)(A)(v) of the
Commodity Exchange Act (7 U.S.C. 1a(47)(A)(v))
and section 3(a)(78) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(78)).”

7 Section 721(c) provides: “To include
transactions and entities that have been structured
to evade this subtitle (or an amendment made by
this subtitle), the Commodity Futures Trading
Commission shall adopt a rule to further define the
terms ‘swap’, ‘swap dealer’, ‘major swap
participant’, and ‘eligible contract participant’.”

8 See Further Definition of “Swap Dealer,”
“Security-Based Swap Dealer,” ‘“Major Swap
Participant,” “Major Security-Based Swap
Participant”” and “Eligible Contract Participant,” 75
FR 80174, Dec. 21, 2010 (“Entity Definitions™) and
Further Definition of “Swap,” “Security-Based
Swap,” and “Security-Based Swap Agreement”’;
Mixed Swaps; Security-Based Swap Agreement
Recordkeeping, 76 FR 29818, May 23, 2011.

The Commission’s final rulemakings
further defining the terms in sections
712(d) and 721(c) will not be in place
as of July 16, 2011. Consequently,
concerns have been raised about effects
upon the swaps market and the
applicability of various regulatory
requirements to certain agreements,
contracts, and transactions during the
period between July 16, 2011 and the
date(s) that those rulemakings have been
completed. To address these concerns,
and to “‘strive to ensure that current
practices will not be unduly disrupted
during the transition to the new
regulatory regime,” © the Commission
proposed to exercise its authority under
CEA section 4(c) and section 712(f) of
the Dodd-Frank Act.

Section 4(c) of the CEA, as amended
by the Dodd-Frank Act, provides the
Commission with authority to exempt
certain agreements, contracts, and
transactions (referred to hereafter
collectively as “‘transactions’) that may
otherwise be subject to the CEA from
various provisions of the CEA.10 Section
712(f) of the Dodd-Frank Act states that
“in order to prepare for the effective
dates of the provisions of this Act,”
including the general effective date set
forth in section 754, the Commission
may ‘“‘exempt persons, agreements,
contracts, or transactions from
provisions of this Act, under the terms
contained in this Act.” Section 754
specifies that unless otherwise provided
in Title VII, provisions requiring a
rulemaking become effective “not less
than 60 days after publication of the
final rule” (but not before July 16, 2011).

The provisions of Title VII can be
grouped into four major categories: (1)
Provisions that require a rulemaking (for
which relief was not proposed); (2) self-
effectuating provisions that reference
terms that require further definition; (3)
self-effectuating provisions that do not
reference terms that require further
definition and that repeal provisions of
current law; and (4) self-effectuating
provisions for which relief was not
proposed.

Category 1 provisions are not self-
effectuating because they require a
rulemaking. A significant number of the
Title VII provisions fall into this
category. Examples of Category 1
provisions include new CEA section
4s(a) (governing registration of swap
dealers and major swap participants),
new CEA section 4s(e) (governing
capital and margin requirements for

9 See Notice Regarding the Treatment of Petitions
Seeking Grandfather Relief for Trading Activity
Done in Reliance Upon Section 2(h)(1)—(2) of the
Commodity Exchange Act, 75 FR 56512, 56513,
Sept. 16, 2010 (“‘Grandfather Notice”).

107 U.S.C. 6(c).

swap dealers and major swap
participants), and new CEA section
4s(h) (external business conduct
standards for swap dealers and major
swap participants).1* Pursuant to
section 754, the rulemakings to
implement these provisions of the CEA
will not become effective, at a
minimum, until 60 days after
publication of a final Commission rule
(and not before July 16, 2011).

Because the Category 1 provisions are
not self-effectuating as of July 16, 2011,
it was not necessary for the Commission
to propose relief with respect to the
same. As noted above, the Category 1
provisions will not go into effect until
at least 60 days after publication of a
final Commission rule in the Federal
Register.12

The Category 4 provisions also fell
outside the scope of the proposed order.
They are self-effectuating and do not
require relief because, in the judgment
of the Commission, compliance with
these requirements upon the effective
date will not cause undue disruption to
affected transactions, markets, or
entities, and a delay of the imposition
of these statutory requirements would
not be in the public interest.

The proposed order, as well as lists of
the Category 1 and Category 4
provisions prepared by Commission
staff, were published on the
Commission’s Web site (http://
www.cftc.gov) on June 14, 2011. A list
of the provisions in each of the four
categories is provided in the Appendix
to this Final Order.

II. The Proposed Order

On June 14, 2011, the Commission
issued a proposed order to provide
temporary exemptive relief in two parts,
each addressing one of the remaining
categories of provisions noted above: (1)
Category 2—provisions that are self-
effectuating (i.e., do not require
rulemaking) and reference terms that
require further definition (i.e., “swap,”
“swap dealer,” “major swap
participant,” or “‘eligible contract

11 To be codified at 7 U.S.C. 6s(a), 6s(e) and 6s(h),
respectively.

12 As stated in footnote 5, supra, the Commission
has discretion to phase-in implementation of new
requirements in Category 1 rulemakings as well as
rulemakings conducted with respect to Category 2
provisions. Accordingly, the Commission
anticipates that it may establish compliance dates
for the substantive requirements established in a
rulemaking implementing Category 1 provisions
that differ from the effective date of the rulemaking.
The effective date and compliance dates for each
rulemaking will be determined in each rulemaking
proceeding. Additionally, as stated in footnote 69,
infra, the Commission has received and has
solicited public comments with respect to the
appropriate phase-in of the Dodd-Frank Act
rulemaking requirements.
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participant”); and (2) Category 3—
provisions that are self-effectuating (i.e.,
do not require rulemaking) and repeal
provisions of current law, but that do
not reference terms that require further
definition. The Commission’s proposed
order was published in the Federal
Register on June 17, 2011.13

With respect to part one of the
proposed order addressing Category 2
provisions, the Commission proposed to
temporarily exempt persons and entities
from the provisions of the CEA, as
added or amended by the Dodd-Frank
Act, that reference one or more of the
terms regarding entities or instruments
subject to further definition under
sections 712(d) and 721(c) of the Dodd-
Frank Act, including the terms “swap,”
“swap dealer,” “major swap
participant,” or “‘eligible contract
participant.” 14 CEA section 4d({), as
amended by section 724 of the Dodd-
Frank Act, is an example of a Category
2 provision to which the exemption
provided in the proposed order would
extend.®

The Commission made clear that the
proposed exemptive relief from such
provisions would apply only with
respect to those requirements or
portions of such provisions that
specifically relate to such referenced

13 See Effective Date for Swap Regulation, 76 FR
35372, June 17, 2011.

1476 FR at 35374. In footnote 15 of the proposed
order, the Commission stated: “The Commission’s
authority to provide exemptive relief under CEA
section 4(c), as amended by section 721(d) of the
Dodd-Frank Act, may not extend to certain Category
2 provisions of the Dodd-Frank Act and the CEA.
These provisions include: new CEA section 4s(1), 7
U.S.C. 6s(1) (providing for swap dealer segregation
requirements with respect to uncleared swaps);
amended CEA section 5b(a), 7 U.S.C. 7a—1(a)
(prohibiting a DCO from performing the functions
of a DCO with respect to swaps unless the DCO is
registered with the Commission); and new CEA
section 4s(k), 7 U.S.C. 6s(k) (providing for the
duties and designation of a chief compliance officer
for swap dealers and major swap participants). As
such, these provisions will take effect on July 16,
2011, and may not be subject to the exemptive relief
noted above granted by the Commission. The
Commission staff has informed the Commission
that it is separately considering whether to issue a
no-action letter in which the staff would state that
it would not recommend that the Commission
commence an enforcement action against markets
or market participants for failure to comply with the
above-referenced provisions over a similar time
period.” Subsequently, a draft staff no-action letter
that would provide such relief was posted on the
Commission’s Web site. See http://www.cftc.gov/
ucm/groups/public/@newsroom/documents/file/
noaction061411.pdf.

15 To be codified at 7 U.S.C. 6d(f). Thus, for
example, persons who accept money, securities or
property (or extend credit in lieu thereof) from, for,
or on behalf of a swaps customer to margin,
guarantee, or secure a swap cleared by or through
a derivatives clearing organization would not be
required to register as futures commission
merchants as otherwise required by section 4d(f)(1)
until the expiration of the exemption in part one of
the proposed order.

terms. Further, the Commission stressed
that the proposed relief “would not in
any way limit the Commission’s
authority with respect to any person,
entity, or transaction pursuant to CEA
sections 2(a)(1)(B), 4b, 4o, 6(c), 6(d), 6c,
8(a), 9(a)(2), or 13, or the regulations of
the Commission promulgated pursuant
to such authorities, including
regulations pursuant to CEA section
4c(b) proscribing fraud.” 16

The Commission also placed other
limitations on the relief in part one of
the proposed order. First, the
Commission stated that the relief would
not apply to any provisions of Title VII
and the CEA that have become effective
prior to July 16, 2011 or to Commission
regulations already issued.? Further,
the relief would not affect any effective
date set out in any specific Dodd-Frank
Act rulemaking by the Commission.?8 In
addition, the proposed order would not
limit the Commission’s authority under
section 712(f) of the Dodd-Frank Act to
issue rules, orders, or exemptions prior
to the effective date of any provision, in
order to prepare for the effective date of
such provision, provided that such rule,
order, or exemption shall not become
effective prior to the effective date of the
provision.1? Finally, the Commission
stated that the proposed order would
not affect the applicability of any
provision of the CEA to futures
contracts or options on futures
contracts.20

16 76 FR at 35374. In footnote 16 of the proposed
order, the Commission stated, “The Dodd-Frank Act
amended the CEA’s anti-fraud and anti-
manipulation provisions to cover ‘swaps.””
Examples of such provisions include the
amendments to the antifraud provisions in CEA
section 4b, 7 U.S.C. 6b, as well as the amendments
set forth in section 746 of the Dodd-Frank Act,
which enacted certain insider trading prohibitions
that apply to, among other things, futures contracts
and swaps. The Commission stated: “Although
these provisions therefore would, under the
proposed relief, not apply to ‘swaps’ under the
Dodd-Frank Act because that term is subject to
further definition, nevertheless, they will apply to
all transactions other than ‘swaps’ (including, but
not limited to, futures contracts, options on futures
contracts, transactions with retail customers in
foreign currency or other commodities pursuant to
CEA section 2(c)(2) (7 U.S.C. 2(c)(2)), and
transactions subject to exemptive relief pursuant to
part two of the proposed order).”

1776 FR at 35374. In footnote 17 of the proposed
order, the Commission included the following
citation: “See, e.g., section 737(d) of the Dodd-
Frank Act (amendments regarding position limits
effective on the date of enactment). Similarly, this
relief would not affect the effective date of any
provision that may become effective after July 16,
2011, such as section 716 of the Dodd-Frank Act.”

1876 FR at 35374.

191d.

201d. In footnote 18 of the proposed order, the
Commission stated: “Accordingly and by way of
non-exclusive example, where a provision
references both swaps and futures, this relief does
not affect in any way the application of the
provision (and any implementing Commission

The Commission proposed that the
temporary exemptive relief would
expire upon the earlier of: (1) The
effective date of the applicable final rule
further defining the relevant term; or (2)
December 31, 2011.21 In proposing to
limit the relief to no more than a fixed
period (i.e., December 31, 2011), the
Commission provided the following
reasons:

First, the Commission believes it
appropriate and prudent to periodically
review the extent and scope of any relief
provided from the CEA, as amended by the
Dodd-Frank Act. The Commission anticipates
that additional rulemakings to implement the
Dodd-Frank Act will be completed during
this period of transitional relief. During this
period the Commission also will be
considering the appropriate phase-in of the
various regulatory requirements under the
Dodd-Frank rulemakings. Accordingly, the
Commission believes it would be appropriate
to periodically re-examine the scope and
extent of the proposed exemptive relief in
order to ensure that the scope of relief is
appropriately tailored to the schedule of
implementation of the Dodd-Frank Act
requirements.

Second, the limitation of this exemptive
relief to no more than a fixed period of time
is consistent with similar limitations on
transitional relief provided by the Congress
elsewhere in Title VII. Section 723(c) of the
Dodd-Frank Act allows persons to submit
petitions to the Commission “to remain
subject to section 2(h) of the [CEA].” In
acting upon such petitions, the Commission
may allow persons to “continue operating
subject to section 2(h) [of the CEA] for not
longer than a 1-year period.” Similarly,
section 734 authorizes the Commission to
grant petitions for persons to remain subject
to the provisions of section 5d of the CEA
governing the operation of exempt boards of
trade (“EBOTs”) “for up to 1 year after the
effective date of this subtitle.”” In light of
these provisions authorizing the Commission
to provide transitional relief for no longer
than a fixed period of time, the Commission
believes it would be appropriate to provide
transitional relief consistent with section
712(f) of the Dodd-Frank Act and CEA
section 4(c) under this proposed order for no
longer than a fixed time period.22

In the proposed order, the
Comumission reiterated its intent: (1)
That existing practices should not be
unduly disrupted during any transition
period; and (2) to deliberatively and
efficiently proceed to complete the
rulemakings to implement the Dodd-
Frank Act.23 As to timing, the
Commission proposed that in the event
that a further definitions rulemaking is
completed prior to December 31, 2011,
the Commission will at the time of such

regulations thereunder) insofar as it refers to
futures.”
2176 FR at 35374.
2276 FR at 35375 (footnotes omitted).
231d.
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rulemaking address the appropriate
phase-in and implementation dates of
the resulting regulatory requirements.
Alternatively, the Commission stated,
should the proposed order expire at the
end of the fixed time period—December
31, 2011—such expiration will not
affect the Commission’s ability to
provide further relief, as appropriate, to
avoid undue disruption or costs to
market participants.24

With respect to part two of the
proposed order addressing Category 3
provisions, the Commission’s proposed
order identified the existing provisions
of the CEA that currently exclude or
exempt, in whole or in part, certain
transactions from Commission oversight
under the CEA.25 These are as follows:

i. Section 2(d)(1),26 transactions in
excluded commodities 27 between eligible
contract participants and not executed or
traded on a trading facility;

ii. Section 2(d)(2),28 principal-to-principal
transactions in excluded commodities
between certain eligible contract participants
and executed or traded on an electronic
trading facility;

iii. Section 2(g),2? transactions subject to
individual negotiation between eligible
contract participants in commodities other
than agricultural commodities and not
executed or traded on a trading facility;

iv. Sections 2(h)(1)—(2),3° transactions in
exempt commodities 31 between eligible
contract participants and not entered into on
a trading facility;

v. Sections 2(h)(3)—(7),32 principal-to-
principal transactions in exempt
commodities between eligible commercial
entities 33 and executed or traded on an
electronic trading facility (called exempt
commercial markets, or “ECMs”’);

vi. Section 5d,34 transactions in
commodities, among other things, having a
nearly inexhaustible deliverable supply or no
cash market, between eligible contract
participants and traded on an exempt board
of trade (“EBOT”); and

vii. Section 2(e),35 which generally
provides that nothing in the CEA governs or
is applicable to an electronic trading facility

241d.

251d.

267 U.S.C. 2(d)(1).

27 The term “excluded commodity” is defined in
CEA section 1a(13), 7 U.S.C. 1a(13), to include,
among other things, financial instruments such as
a currency, interest rate, or exchange rate, or any
economic or commercial index based on prices,
rates, values, or levels that are not within the
control of any party to the transaction.

287 U.S.C. 2(d)(2).

297 U.S.C. 2(g).

307 U.S.C. 2(h)(1)—(2).

31 The term “exempt commodity” is defined in
CEA section 1a(14), 7 U.S.C. 1a(14), as a commodity
other than an excluded or agricultural commodity,
and includes energy and metals commodities.

327 U.S.C. 2(h)(3)—(7).

33 The term “eligible commercial entity” is
defined in CEA section 1a(11), 7 U.S.C. 1a(11).

347 U.S.C. 7a-3.

357 U.S.C. 2(e).

that limits transactions authorized to be
conducted on its facilities to those satisfying
the requirements of sections 2(d)(2), 2(g) or

2(h)(3).

Under the Dodd-Frank Act, these
provisions will be removed from the
CEA as of July 16, 2011. However, the
Commission noted that part 35 of the
Commission’s regulations,36 and part 32
with respect to options,3” will continue
to be available with respect to
transactions that meet the conditions
therein, until such time as they may be
withdrawn, amended, or replaced by the
Commission.38

As the Commission stated in the
proposed order, part 35 originally was
promulgated in 1993 pursuant to,
among others, the Commission’s general
exemptive authority in CEA section 4(c)
and authority under section 4c(b), and
provides a broad-based exemption from
the CEA for “swap agreements’ in any
commodity.39 Specifically, part 35
exempts “‘swap agreements,” as defined
therein, from most of the provisions of
the CEA if: (1) They are entered into by
“eligible swap participants” (‘““ESPs”); 40
(2) they are not part of a fungible class
of agreements standardized as to their
material economic terms;4? (3) the
creditworthiness of any party having an
actual or potential obligation under the
swap agreement would be a material
consideration in entering into or
determining the terms of the swap
agreement, including pricing, cost, or
credit enhancement terms; 42 and (4)
they are not entered into or traded on
a multilateral transaction execution

3617 CFR 35.1 et seq.

3717 CFR 32.1 et seq.

3876 FR at 35375 and 35376 n.36.

39 The Commission notes, as discussed infra, that
part 35 was originally promulgated in part pursuant
to the Commission’s plenary options authority in
CEA section 4c(b), 7 U.S.C. 6c(b).

40 The parties covered under the ESP definition,
while very broad, are not coextensive with those
covered by the terms “‘eligible commercial entity”
or “eligible contract participant.” Therefore, it is
possible that a small segment of persons or entities
that are currently relying on one or more of the CEA
exclusions or exemptions cited above might not
qualify as an ESP and consequently would not be
eligible for exemptive relief under part 35.

41 This condition was designed so that the
exemption would not establish “‘a market in swap
agreements, the terms of which are fixed and are
not subject to negotiation that functions essentially
in the same manner as an exchange but for the
bilateral execution of transactions.” See Exemption
for Certain Swap Agreements, 58 FR 5587, 5590,
Jan. 22, 1993.

42 By this condition, the exemption does not
extend to transactions that are subject to a clearing
system where the credit risk of individual members
of the system to each other in a transaction to which
each is a counterparty is effectively eliminated and
replaced by a system of mutualized risk of loss that
binds members generally, whether or not they are
counterparties to the original transaction. Id. at
5591.

facility.#3® The Commission stated that
transactions fully meeting the
conditions of part 35 are outside the
scope of the proposed order.44

However, because part 35 covers
essentially non-standardized, non-
cleared, non-exchange traded
transactions, certain persons or entities
that currently rely on the CEA
exclusions or exemptions cited above
may not qualify for part 35. Therefore,
and in response to requests from market
participants for greater clarity regarding
the applicability of various statutory
and regulatory requirements to certain
transactions following the general
effective date, the Commission,
pursuant to its authority under CEA
section 4(c), proposed to grant relief for
those transactions that satisfy certain
criteria specified below.45

Specifically, the Commission
proposed to temporarily exempt a
transaction in exempt or excluded
commodities (and any person or entity
offering or entering into such
transaction) from the CEA (other than
the anti-fraud and anti-manipulation
enforcement provisions identified
below) following the general effective
date if the transaction otherwise would
comply with part 35, notwithstanding
that: (1) The transaction may be
executed on a multilateral transaction
execution facility; (2) the transaction
may be cleared; (3) persons offering or
entering into the transaction may be
eligible contract participants as defined
in the CEA (prior to July 16, 2011); (4)
the transaction may be part of a fungible
class of agreements that are
standardized as to their material
economic terms; and/or (5) no more
than one of the parties to the transaction
is entering into the transaction in
conjunction with its line of business,
but is neither an eligible contract
participant nor an ESP, and the
transaction was not and is not marketed
to the public (the “line of business
provision”).46

43 [n this context, a multilateral transaction
execution facility is a physical or electronic facility
in which all market makers and other participants
that are members simultaneously have the ability to
execute transactions and bind both parties by
accepting offers which are made by one member
and open to all members of the facility. Id.

4476 FR at 35376. In footnote 36, the proposed
order also stated that “part 32 of the Commission’s
regulations will continue to be available with
respect to commodity option transactions that meet
the conditions therein, until such time as part 32
may be withdrawn, amended, or replaced by the
Commission.” See Commodity Options and
Agricultural Swaps, 76 FR 6095, Feb. 3, 2011.

4576 FR at 35376.

46 Id. In footnote 37, the proposed order stated
that commenters responding to the Commission’s
proposed Entity Definitions have suggested that the

Continued
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As the Commission noted, the
proposed temporary exemptive relief
would not affect the availability of
either parts 35 or 32 with respect to
transactions that fully meet the
conditions therein.#? For transactions
that fall outside of existing parts 35 or
32, the Commission made clear that the
proposed relief would only be available
to the extent those transactions (and
persons offering or entering into such
transactions) fall within the scope of
any of the existing CEA sections 2(d),
2(e), 2(g), 2(h), and 5d as in effect prior
to July 16, 2011 or the line of business
provision.48

With respect to any transaction within
the scope of part two of the proposed
order, the Commission stated that the
proposed exemptive relief “would not
in any way limit the Commission’s
authority with respect to any person,
entity, or transaction pursuant to CEA
sections 2(a)(1)(B), 4b, 4o, 6(c), 6(d), 6c,
8(a), 9(a)(2) or 13, or the regulations of
the Commission promulgated pursuant
to such authorities, including
regulations pursuant to CEA section
4c(b) proscribing fraud.” 49
Additionally, the Commission stated
that the proposed relief would not affect
any Dodd-Frank Act implementing
regulations (and any implementation
period contained therein) that the
Commission promulgates and applies to
the subject transactions, market

Commission should exercise its authority to further
define the term “eligible contract participant” to
encompass the “line of business” provision that
was a part of the Commission’s Policy Statement
Concerning Swap Transactions, 54 FR 30694,
30696-30697, July 21, 1989. The staff is evaluating
these comments in the context of the Commission’s
rulemaking to further define the term “eligible
contract participant.”

4776 FR at 35376. In addition, in September 2010,
the Commission published an order in the Federal
Register providing that it would extend grandfather
relief, as provided in sections 723(c) and 734(c) of
the Dodd-Frank Act, to ECMs and EBOTs provided
that certain conditions are met. See Order
Regarding the Treatment of Petitions Seeking
Grandfather Relief for Exempt Commercial Markets
and Exempt Boards of Trade, 75 FR 56513, Sept. 16,
2010 (“grandfather relief orders”). The Commission
stated that nothing in the proposed order was
intended to impact the availability of the
independent grandfather relief provided in the
grandfather relief orders. Id. at n.38.

4876 FR at 35376. The Commission stated in
footnote 39 of the proposed order that the
exemptive relief would not be available to an
electronic trading facility that, as of July 15, 2011,
is not already operating as an ECM pursuant to CEA
sections 2(h)(3)—(7), or to an EBOT that, as of July
15, 2011, is not already operating pursuant to CEA
section 5d, or not compliant with the conditions set
forth in such provisions.

4976 FR at 35376. In so doing, the Commission
noted that “the addition of the term ‘swap’ to some
of these provisions would not in any way affect the
applicability of these anti-fraud and anti-
manipulation enforcement provisions to
transactions subject to relief pursuant to part two
of the proposed order.” Id. at n.40.

participants, or markets.5¢ With respect
to timing, the Commission proposed
that this temporary exemptive relief
would expire upon the earlier of: (1)
December 31, 2011; or (2) the repeal or
replacement of parts 35 or 32, as
applicable.?* The Commission also
specified that the exemptive relief in
part two of the proposed order would
operate for no longer than a fixed period
of time for the same reasons as
described above with respect to part one
of the proposed order.52

ITII. Comments on the Proposed Relief
and Commission Determinations

A. Comments Generally

The Commission requested comment
on all aspects of the proposed order,
including whether the proposed
temporary exemptions are consistent
with the public interest and other
requirements of CEA section 4(c).53 The
Commission received 19 comment
letters from a variety of interested
parties, including market participants
and trade associations, trading platforms
and clearing organizations, futures and
derivatives committees of bar
associations, a law firm, and a non-
governmental public interest
organization.54

The majority of commenters generally
supported the Commission taking action
to provide clarity and exemptive relief
with respect to the July 16 effective
date. For example, the American Feed
Industry Association (‘“AFIA”)
described the proposed order as “a
prudent move” to “ensure current
practices for bona fide hedgers and end-
users of agricultural commodities are
not unduly disrupted during the
transition.” 55 Better Markets, Inc.
(“Better Markets”’) described the
proposed relief as “appropriate and
reasonable,” and said that a limited
delay is “consistent with the Dodd-
Frank Act, informed rulemaking and the

5076 FR at 35376. The Commission noted that the
proposed order would not affect any Commission
rulemaking authority over agreements, contracts, or
transactions that may not depend on the terms
subject to further definition under sections 712(d)
or 721(c) of the Dodd-Frank Act. This relief also
would not affect any provisions of the Dodd-Frank
Act or the CEA that have become effective prior to
July 16, 2011 or regulations already issued. Id. at
n.41.

5176 FR at 35376.

52]d.

5376 FR at 35377.

54 Comments unrelated to the proposed order will
not be evaluated here, but will inform the
Commission as it proceeds with its Dodd-Frank Act
rulemakings.

55 See letter dated June 28, 2011, from Joel G.
Newman, President and Chief Executive Officer,
AFIA, at p. 1.

goal of financial reform.” 56 The
Alternative Investment Management
Association (““AIMA”’) commented that
the proposed order was “clear and
provide[s] sufficient guidance for
persons and entities to know which
rules fall within the order and which do
not.” 37 The National Grain and Feed
Association (“NGFA”’) commended the
agency “‘for taking steps to ensure the
continued availability of important risk
management tools used by hedgers in
the grain, feed and processing
industry.” 58

Commenters also suggested various
modifications or clarifications of the
proposed order to address specific
issues related to the scope or basis for
the proposed exemptive relief. These
issues, which are discussed in the
remainder of this section below,
include: (1) The scope of temporary
relief; (2) the expiration date; (3)
coverage of commodity options and
agricultural swaps; (4) coverage of
eligible contract participants; (5) private
rights of action; (6) preemption; (7)
market issues; (8) core principles; (9)
intermediary issues; and (10) the scope
of “appropriate persons’” under CEA
section 4(c). After considering the
complete record in this matter, the
Commission has determined that the
requirements of CEA section 4(c) have
been met. For the reasons discussed
below, the Commission deems it in the
public interest to issue this Final Order
substantially as proposed, except for
certain clarifications set forth in the
discussion in this section below, which
the Commission deems appropriate or
necessary upon due consideration of the
comments received.

B. Scope of Temporary Relief

1. Comments

Several commenters expressed
general support for the Commission’s
effort to provide exemptive relief but
urged the Commission to use what they
stated to be the Commission’s broad
authority to grant a more comprehensive
relief. For example, the Committee on
Futures and Derivatives Regulation of
the New York City Bar Association
(“NYCBA?”) stated that the Commission
has “ample” authority, either based
solely on CEA Section 4(c) or as
supplemented by section 754 and
section 712(f) of the Dodd-Frank Act, to

56 See letter dated July 1, 2011, from Dennis M.
Kelleher, President and Chief Executive Officer and
Wallace C. Turbeville, Derivatives Specialist, Better
Markets, at pp. 1, 2.

57 See letter dated July 1, 2011, from Jiri Krol,
Director of Government & Regulatory Affairs,
AIMA, at page 2.

58 See letter dated July 1, 2011, from Matt Bruns,
Chair, Risk Management Committee, NGFA, at p. 1.
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delay the effective date of the Dodd-
Frank Act provisions until the effective
date of the related implementing
regulations.?9 Similarly, the Derivatives
and Futures Law Committee of the
Business Law Section of the American
Bar Association (‘“ABA Derivatives
Committee”) stated that sections 754
and 712(f), as well as CEA section 4(c),
authorize the Commission to
temporarily grant relief from the Dodd-
Frank Act until all necessary final
rulemakings, including rulemakings as
to definitions, are in place.®° Finally, BG
Americas & Global LNG (“BGA”)
contends that section 721(f) of the
Dodd-Frank Act authorizes the
Commission to extend exemptive relief
with respect to CEA sections 4s(1)
(collateral segregation requirements for
uncleared swaps) and 4s(k) (duties and
designation of a chief compliance
officer).61

The Commission also received
comments requesting modification or
clarification regarding the categorization
of certain provisions of the Dodd-Frank
Act.52 Specifically, seven trade
associations (collectively, the
“Associations”) filed a joint comment
letter contending that many provisions
in Categories 1 and 2 are interdependent
with related rulemakings (including
those relating to definitions) and, thus,
should be extended exemptive relief
until all of the mutually-interdependent
rulemakings have been completed.®3

59 See letter dated June 30, 2011, from Timothy
P. Selby, Chair, NYCBA, at p. 3. NYCBA asserted
that the requirement in section 712(f)(4) that
exemptions be made “under the terms of the Act”
is intended to require that they be made under the
provisions establishing or limiting regulatory
authority under the Dodd-Frank Act as a whole,
rather than referring to the substance of the
exemptive authority available under provisions of
the CEA. Id. at p. 4.

60 See ABA Derivatives Committee at pp. 2—-3.
The ABA Derivatives Committee stated that the
Commission’s exemptive authority under the Dodd-
Frank Act is broader than the exemptive authority
specifically conferred by the CEA, especially in
light of the different language of section 712(e) as
compared to section 712(f). Id. at p. 5.

61 See letter dated July 1, 2011, from Lisa Yoho,
Director, Regulatory Affairs and Matt Schatzman,
Senior Vice President, Energy Marketing, BGA, at
pp. 9-10. As discussed in footnote 14, supra, the
Commission believes that its authority to provide
exemptive relief under section 4(c), as amended by
section 721(d) of the Dodd-Frank Act, may not
extend to certain Category 2 provisions, such as
CEA sections 4s(1) and 4s(k), though the
Commission is informed that staff is separately
considering a no-action letter with respect to these
provisions.

62 See generally letter dated July 1, 2011, from
David M. Perlman, Bracewell & Giuliani LLP, on
behalf of the Coalition of Physical Energy
Companies, at p. 3 (requesting statement that the
Commission intends to preserve the legal status quo
for the swaps market unless and until it
affirmatively and systematically makes changes).

63 See letter dated July 1, 2011, from American
Bankers Association, ABA Securities Association,

The ABA Derivatives Committee
believes that Category 2 provisions also
are Category 1 provisions because they
require the definitional rulemakings to
be completed.54

Commenters addressing the proposed
relief for Category 3 provisions urged
that the Commission use its broad
authority under CEA section 4(c) and
section 712(f) of the Dodd-Frank Act to
amend part 35 of the Commission’s
regulations to provide blanket
exemptive relief.65 The NYCBA
recommended that the Commission
preserve the current ‘“‘safe harbors” in
CEA sections 2(d), 2(e), 2(g), 2(h) and 5d
until the effective date of the applicable
final rules with certain clarifications,
and that such “safe harbors” should be
available even if the subject transaction
is cleared.®®

2. Commission Determination

As stated in the proposed order, a
significant number of Dodd-Frank Act
provisions are not self-effectuating and,
thus, it is not necessary to provide relief
with respect to such provisions (i.e.,
Category 1). With respect to the
provisions of the Dodd-Frank Act in
Categories 2 or 3, the Commission has
determined to use its authority to issue
this exemptive relief under section
712(f) of the Dodd-Frank Act co-
extensively with its exemptive authority
under the CEA.67 The exemptive relief
will allow markets and market
participants to continue to operate
under the regulatory regime as in effect
prior to July 16, 2011, but subject to
various implementing regulations that
the Commission promulgates and
applies to the subject transactions,
market participants, or markets.

This temporary relief, in the
Commission’s judgment, is
appropriately tailored to enable the

Futures Industry Association, Institute of
International Bankers, International Swaps and
Derivatives Association, Investment Company
Institute, and Securities Industry and Financial
Markets Association, at p. 4.

64 See ABA Derivatives Committee at p. 3.

65 See, e.g., letter dated July 1, 2011, from R.
Michael Sweeney, Jr., Hunton & Williams, on behalf
of the Working Group of Commercial Energy Firms
(“CEF”), at pp. 3—4. In the alternative, CEF
recommends that at a minimum, the Commission
use its authority under sections 723(c)(1)-(2) to
provide grandfather relief to all persons who
transact, operate, or otherwise rely on current CEA
section 2(h) as well as all transactions subject to
this provision, for a six-month period commencing
on July 16, 2011. CEF states that the Commission
may rely on section 712(f) as well as sections
723(c)(1)-(2) to exempt persons relying on current
CEA sections 2(h)(1)-(2) in carrying out their
bilateral exempt commodity transactions, for up to
a one year period, following the effective date. CEF
at p. 4.

66 NYCBA at pp. 6-8.

67 See CEA sections 4(c) and 4c(b).

Commission to continue to implement
the Dodd-Frank Act in an expeditious
manner, while minimizing undue
disruption and uncertainty for the
markets and market participants during
the transition period. In this regard, the
Commission reiterates that, in
considering the appropriate phase-in of
its various Dodd-Frank Act
implementing regulations, it intends to
continue to “strive to ensure that
current practices will not be unduly
disrupted during the transition to the
new regulatory regime.”’68 While the
sequencing of the final rules is beyond
the scope of this Final Order, the
interdependencies of the various
rulemakings will be a consideration in
determining the implementation date
for each final rule.69

C. Expiration Date

1. Comments

The proposed order included an
outermost, fixed expiration date for
parts one and two of the exemptive
relief. Part one would expire on the
earlier of: (1) The effective date of the
applicable final rule further defining the
relevant term; or (2) December 31, 2011.
Part two of the proposed order would
expire on the earlier of: (1) December
31, 2011; or (2) the repeal or
replacement of part 35 of the
Commission’s regulations. In the
proposed order, the Commission
explained that setting an expiration date
was ‘“‘appropriate to periodically re-
examine the scope and extent of the
proposed exemptive relief” and that
“the limitation of this exemptive relief
to no more than a fixed period of time
is consistent with similar limitations on
transitional relief provided by the
Congress” in section 723(c) and section
734 of the Dodd-Frank Act.”0

Better Markets generally supported
the expiration date because it believes
that it is extremely important for the

68 See Grandfather Notice, supra, n.9.

69 During the Dodd-Frank Act rulemaking process
the Commission has received a number of
comments recommending that the Commission
appropriately sequence the effective dates and
compliance dates under the various Dodd-Frank
Act rulemakings. As noted in footnote 5, supra, the
Commission already has held a roundtable and
solicited public comments with respect to the
appropriate phase-in of the Dodd-Frank Act
rulemaking requirements. Prior to the roundtable,
on April 29, 2011, CFTC staff released a document
that set forth concepts that the Commission may
consider with regard to the effective dates of final
rules for swaps under the Dodd-Frank Act. The
Commission therefore anticipates that the
determinations regarding the phase-in of
compliance dates for and within the various
rulemakings will continue to be informed by the
Commission’s further consideration of this issue,
including public comments.

7076 FR at 35375.
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Commission to have the ability to assess
conditions related to implementation as
they evolve over the next six months.”?
Conversely, the ABA Derivatives
Committee, AIMA, the Associations,
CME Group Inc. (“CME”), and
MarketAxess Holdings Inc.
(“MarketAxess”) argued that a
predetermined global expiration date
was not necessary and the Commission
should provide that the temporary relief
will expire for a given rule only upon
the effective date (or compliance date, if
later) of the applicable final rule.”2

In the event the Commission decides
to include an expiration date, the
NYCBA and ABA Derivatives
Committee believe that the Commission
should revise the proposed order to
trigger the effectiveness of the relevant
provision only when both the
definitional rulemaking and the
substantive rulemaking for the relevant
provision become effective.”3 Similarly,
the Associations and CME urged the
Commission, at a minimum, to extend
the expiration date to July 2012,
consistent with the transitional period
specified in sections 723(c) and 734 of
the Dodd-Frank Act.74 Finally, to
address a perceived ‘‘potential gap
period,” the NYCBA and ABA
Derivatives Committee believe that the
order should contain language
specifically addressing situations where
final rules are adopted within 60 days
before December 31, 2011, or where a
final rule otherwise has a prescribed
effective date after December 31, 2011.75

2. Commission Determination

The Commission has determined, for
the reasons discussed in the proposed
order, not to alter the expiration date(s)
contained in the proposed order. An
automatic expiration date of no later
than December 31, 2011, will allow the
Commission to review the extent and

71 See Better Markets at p. 2.

72 See ABA Derivatives Committee at p. 6; AIMA
at p. 2; Associations at p. 6; letter dated July 1,
2011, from Craig S. Donohue, Chief Executive
Officer, CME, at p. 2; letter dated June 29, 2011,
from Richard McVey, Chairman and Chief
Executive Officer, MarketAxess, at p. 2.

73 See NYCBA at p. 4; ABA Derivatives
Committee at p. 7.

74 See Associations at p. 6, n.11; CME at p. 2.

75 See NYCBA at p. 5; ABA Derivatives
Committee at pp. 7-8. NYCBA and the ABA
Derivatives Committee proposed the following
language: “This order shall expire on (1) December
31, 2011, with respect to any provision for which
final rules (including final definitional rules) were
not adopted on or before December 31, 2011, or (2)
with respect to any provision for which final rules
(including final definitional rules) were adopted on
or before December 31, 2011, on the later of the
effective date of all final definitional rules used in
the provision and the effective date of the provision
as set forth in the final rules adopting such
provision.”

scope of relief provided from the CEA
on a measured basis. Should the
Commission deem it appropriate to
extend any exemptive relief, the
Commission will be in a better position
to tailor any exemption at that time.
Further, as noted in the proposed order,
limiting exemptive relief to a fixed
period is consistent with the approach
to transitional relief provided in
sections 723(c) and 734 of the Dodd-
Frank Act. With regard to any concerns
over a potential “gap period” before or
after the expiration date of December 31,
2011, the Commission notes that it can
address compliance date concerns
within the context of each individual
rulemaking. Once again, the
Commission will be able to act in a
measured manner tailored to the
particular statutory and regulatory
provisions.

D. Commodity Options and Agricultural
Swaps

1. Comments

Several commenters requested that
the Commission clarify that the relief
based on part 35 in part two of the
proposed order, which applies to certain
transactions in exempt and excluded
commodities, covers commodity
options.”® The ABA Derivatives
Committee also requested that the
Commission expand the relief based on
part 35 in part two of the proposed
order to include swaps and options in
agricultural commodities.”? Finally,
commenters including various energy
companies urged the Commission to
rely, in part, upon CEA section 4c(b) as
authority to issue the elements of the
relief related to options, stating that the
Commission retains its plenary
authority to regulate commodity options
under CEA section 4c(b) 78 and that
section 4c(b) was unaltered by the
Dodd-Frank Act.”® The NGFA, though,
noted that the proposed order addressed
concerns it had regarding the
availability of certain option-based
transactions until final rules authorizing
their continued use are published.8°

2. Commission Determination

With respect to options, the
Commission is clarifying that the relief
in part two of the Final Order that is

76 See CEF at p. 5; ABA Derivatives Committee at
p- 12; BGA at p. 8.

77 See ABA Derivatives Committee at pp. 9, 11—
13; letter dated June 29, 2011, from Paul J. Pantano,
Jr., and Athena Eastwood, Cadwalader, Wickersham
& Taft LLP, on behalf of the Commodity Options
and Agricultural Swaps Working Group, at p. 2.

78 See CEF at p. 5, n.12.

79 See ABA Derivatives Committee at pp. 10-11;
BGA at p. 8, n.22.

80 See NGFA at p. 1.

based on part 35 applies to commodity
options on excluded and exempt
commodities to the extent they were
permitted by the applicable statutory
exemptions and exclusions in effect
prior to July 16, 2011. As reflected in
the commenters’ citations to § 35.1 of
the Commission’s regulations, the text
of paragraph (b)(1) of the “swap
agreement” definition in the rule lists
several types of options, including, but
not limited to, currency options, interest
rate options, and rate caps and collars,
and includes the following text: “any
other similar agreement (including any
option to enter into any of the
foregoing).” 81

Under part two of the Final Order,
transactions in exempt or excluded
commodities (and persons offering,
entering into, or rendering advice or
rendering other services with respect to
such transactions) will be temporarily
exempt from the CEA if such
transactions comply with part 35
notwithstanding that: (1) The
transaction may be executed on a
multilateral transaction execution
facility; (2) the transaction may be
cleared; (3) persons offering or entering
into the transaction may be eligible
contract participants as defined in the
CEA (prior to the enactment of the
Dodd-Frank Act); (4) the transaction
may be part of a fungible class of
agreements that are standardized as to
their material economic terms; and/or
(5) no more than one of the parties to
the transaction is entering into the
transaction in conjunction with its line
of business, but is neither an eligible
contract participant nor an ESP, and the
transaction was not and is not marketed
to the public. The options identified in
the swap agreement definition and any
options captured by the concluding
catch-all language, as well as any
options described in paragraphs
(b)(1)(ii) 82 and/or (iii) 8 of § 35.1 of the

8117 CFR 35.1(b)(1)(i). In addition to the options
specifically identified in the swap agreement
definition, in the part 35 adopting release, the
Commission stated that “[t]he words ‘any similar
agreement’ in the definition includes any agreement
with a similar structure to those transactions
expressly included in the definition (e.g., a cap,
collar, or floor) without regard to the nature of the
underlying commodity interest involved.”
Exemption for Certain Swap Agreements, 58 FR
5587, 5589 n.16, Jan. 22, 1993. The Commission
also said that “[i]n enacting this exemptive rule, the
Commission is also acting under its plenary
authority under section 4c(b) of the Act with
respect to swap agreements that may be regarded as
commodity options.” Id. at 5589.

82 Paragraph (b)(1)(ii) of § 35.1 defines “any
combination of the foregoing [list of identified swap
agreements]”” as a swap agreement.

83 Paragraph (b)(1)(iii) of § 35.1 defines ““[a]
master agreement for any of the foregoing [list of
identified swap agreements] together with all
supplements thereto” as a swap agreement.
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Commission’s regulations, involving
excluded or exempt commodities are,
therefore, within the scope of the Final
Order.84

With respect to agricultural
commodities, part 35 is not currently
available for option transactions on the
agricultural commodities enumerated in
either CEA section 1a(4)85 or § 32.2 of
the Commission’s regulations 6 (the
“Enumerated Agricultural
Commodities”). Such option
transactions may occur only pursuant to
the agricultural trade option exemption
in § 32.13 of the Commission’s
regulations.8”7 As the Commission noted
when it adopted § 32.13 as an interim
final rule, which it later adopted as a
final rule:

[olne commenter representing swaps dealers
requested that the Commission clarify that
the part 35 exemption applies to off-exchange
agricultural options rather than this
exemption [17 CFR § 32.13(g)]. The
Commission disagrees. Any off-exchange
option on an enumerated agricultural
commodity must comply with Commission
rule 32.13(g) for exemption from the Act and
Commission rules, and no other exemptive
provision is available.” 88

Accordingly, part 35 may not be
relied upon for options in the
Enumerated Agricultural Commodities.
As the Commission noted in the
proposed order, though, part 32 of the
Commission’s regulations will continue
to be available with respect to
commodity option transactions that
meet the conditions therein, until such
time as part 32 may be withdrawn,
amended, or replaced by the
Commission.89 The Commission further

84]n addition to CEA section 4(c) and section
712(f) of the Dodd-Frank Act, CEA section 4¢(b), 7
U.S.C. 6¢(b) also provides the Commission with
authority to issue the temporary exemptive Order
with respect to commodity options. Section 4c(b),
which was unaltered by the Dodd-Frank Act,
provides the Commission plenary authority to
regulate commodity options. Parts 32 and 35 were
issued, in part, based on the Commission’s
authority under CEA section 4c(b).

857 U.S.C. 1a(4).

8617 CFR 32.2.

8717 CFR 32.13. The Commission notes that the
NGFA comment letter generally supported the
Commission’s approach “to preserve the
availability of certain option-based transactions
such as * * * OTC options until final rules
authorizing their continued use are published.” See
NGFA at p. 1.

88 See Trade Options on the Enumerated
Agricultural Commodities, 63 FR 18821, 18829,
Apr. 16, 1998. § 32.13(a) technically also would be
available to persons satisfying its terms. However,
that would require such persons to register as
agricultural trade option merchants (“ATOMs”) and
comply with the ATOM regulatory regime. Only
one firm has ever registered as an ATOM, and it
later withdrew its registration. Currently, no firm is
registered as an ATOM. The Commission recently
proposed to repeal § 32.13. See Commodity Options
and Agricultural Swaps, 76 FR 6095, Feb. 3, 2011.

8976 FR at 35376 n.36.

stated in the proposed order that the
purpose of the proposed relief is to
“strive to ensure that current practices
will not be unduly disrupted during the
transition to the new regulatory
regime.” 99 Accordingly, the
Commission is clarifying that part two
of this Final Order does not apply to
options on Enumerated Agricultural
Commodities.

Part 35, however, always has covered
swap agreements (other than options) on
the Enumerated Agricultural
Commodities and swap agreements
(including options) 91 on non-
enumerated agricultural commodities
(e.g., coffee, sugar, cocoa). As the
Commission noted in the proposed
order, part 35 will continue to be
available with respect to transactions
that meet the conditions therein, until
such time as it may be withdrawn,
amended, or repealed by the
Commission.92

For certain transactions, part two of
this Final Order provides relief
notwithstanding that the transaction
may not satisfy certain part 35
requirements (e.g., cleared, executed on
a multilateral trade execution facility,
entered into by certain persons that are
not eligible contract participants, etc.).93
This relief is limited to transactions in
exempt and excluded commodities, and
does not extend to transactions in
agricultural commodities (enumerated
or non-enumerated). As stated in the
proposed order, the purpose of part two
of the Final Order is to provide relief
with respect to CEA provisions that will
be repealed as of July 16, 2011—
specifically, current CEA sections 2(d),
2(e), 2(g), 2(h), and 5d. These provisions
apply only to transactions in exempt
and excluded commodities, and do not
encompass agricultural commodities.
Thus, because transactions in
agricultural commodities cannot today
be executed in reliance on one or more
of these provisions to be repealed on
July 16, extending part two of the Final
Order to transactions in agricultural
commodities is not necessary to “strive
to ensure that current practices will not
be unduly disrupted during the
transition to the new regulatory
regime.” 94

9076 FR at 35373, quoting Grandfather Notice,
supra, n. 9 (emphasis added).

91 Options on non-enumerated agricultural
commodities may be conducted pursuant to part 35,
as the agricultural trade option rules in § 32.13
apply only to options on the Enumerated
Agricultural Commodities.

9276 FR at 35375.

931d. at 35376.

94 See supra, n.9. The Commission has in the past
granted exemptive relief pursuant to CEA section
4(c) from the requirements of part 35 to permit the
clearing of certain agricultural basis and calendar

In sum, the Commission is clarifying
that the temporary exemptive relief in
part two of the Final Order that is based
on part 35 applies to commodity options
on excluded and exempt commodities
to the extent that these transactions
were permitted by the applicable
statutory exclusions and exemptions in
effect prior to July 16, 2011. It does not
apply, however, with respect to swaps
and commodity options on agricultural
commodities (enumerated or non-
enumerated). Market participants may
continue to rely on part 35 with respect
to swaps and commodity options on
non-enumerated agricultural
commodities, as well as swaps (other
than commodity options) on
Enumerated Agricultural Commodities,
to the extent these transactions fully
comply with part 35. Market
participants also may continue to rely
on part 32 for options on Enumerated
Agricultural Commodities to the extent
these transactions are conducted in
accordance with § 32.13(g) of the
Commission’s regulations.

E. Eligible Contract Participants
1. Comments

First, with respect to the amendments
that the Dodd-Frank Act made to the
existing definition of the term “eligible
contract participant” in the CEA, the
NYCBA asked the Commission to
confirm that these changes are subject to
exemptive relief under the Final
Order.95 The ABA Derivatives
Committee believes that because the
term “‘eligible contract participant”
expressly requires rulemaking, the
amendments to the existing CEA
definition would not take effect even in
the absence of exemptive relief; it asked
that the Final Order confirm this.?6
Comment letters from various energy
companies supported the request of the
ABA Derivatives Committee in this
regard.97

The Associations requested that the
Commission confirm that amendments
to CEA sections 2(c)(2)(B), 2(c)(2)(C),
and 2(c)(2)(E) regarding off-exchange
foreign currency (““‘forex’) transactions
with retail customers will not become
effective until relevant required

swaps. See orders granted to ICE Clear US, Inc., 73
FR 77015, Dec. 18, 2008; Chicago Mercantile
Exchange, 74 FR 12316, Mar. 24, 2009; and Kansas
City Board of Trade, 75 FR 34983, June 21, 2010.
Part two of this Final Order does not apply;
however, parties may continue to rely on these
prior orders to the extent their transactions fully
comply with them.

95 See NYCBA at p. 5.

96 See ABA Derivatives Committee at p. 8.

97 See CEF at p. 8; BGA at p. 6.
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rulemakings have been completed.®8
The Associations requested that the
Commission confirm that,
notwithstanding its general
classification of the Dodd-Frank Act’s
retail forex amendments as Category 4
provisions, it will regard the specific
provisions that relate to the definition of
the term “eligible contract participant”
as Category 1 provisions.? The
Associations believe that CEA Section
2(c)(2)(E) also should be treated as a
Category 1 provision because it
explicitly requires rulemakings by other
financial regulatory agencies.
Alternatively, the Associations stated,
these provisions fall in Category 2
because they depend on the definition
of the term “eligible contract
participant,” and thus should be subject
to section 4(c) exemptive relief.100 The
Associations requested, if the
Commission declines to adopt either of
these categorizations, a non-
enforcement position until the rule
further defining the term “eligible
contract participant”” and the federal
regulatory agency rules applicable to
retail forex transactions have been
finalized, along with a corresponding
section 4(c) order exempting affected
persons from private rights of action.10?

2. Commission Determination

With respect to the first issue, the
term “‘eligible contract participant” is
currently defined in the CEA.102 The
Dodd-Frank Act amended the existing
CEA definition by, among other things,
raising the monetary thresholds for
certain persons and entities to qualify as
eligible contract participants. As noted,
the term “eligible contract participant”
is one of the terms that Congress, in
sections 712(d) and 721(c), required the
Commission (jointly with the SEC, and
in consultation with the Board of
Governors of the Federal Reserve
System) to further define. Sections
712(d) and 721(c) are included in the
list of Category 1 provisions in the
Appendix. Accordingly, the
Commission confirms that pending the
effective date of the required rulemaking
to further define the term “eligible
contract participant,” that term shall
continue to mean an eligible contract
participant as defined by the CEA prior
to the enactment of the Dodd-Frank Act.

With respect to the second issue,
sections 741 and 742 of the Dodd-Frank
Act enacted various amendments to
CEA sections 2(c)(2)(B) and (C), which

98 See Associations at p. 3.

991d. at p. 16.

100 Id

101 See Associations at p. 16, n.38.

102 See CEA section 1a(12), 7 U.S.C. 1a(12).

address certain types of forex
transactions with retail customers.
These amendments do not themselves
require a rulemaking, nor do they
reference the term “‘eligible contract
participant” or any other term requiring
further definition. Therefore, they are
appropriately placed in Category 4,
outside the scope of the Final Order
granting temporary exemptive relief
from the July 16 effective date.

To be sure, both of these provisions,
in text that was not amended by the
Dodd-Frank Act, define the “retail”
customers to which they apply as
persons that are not eligible contract
participants. Yet, the amendments in
sections 741 and 742 of the Dodd-Frank
Act contain important protections for
non-eligible contract participants
engaging in off-exchange forex
transactions, which represent an area
that historically has been fraught with
customer fraud and other abusive sales
practices. As one example, they clarify
that an account or pooled investment
vehicle that is offered for the purpose of
trading, or that trades, a covered off-
exchange forex transaction with a non-
eligible contract participant—in
addition to the transaction itself—is
subject to the Commission’s
jurisdiction, including its anti-fraud
authority.

Unlike new statutory terms required
to be further defined (e.g., “swap,”
“swap dealer,” and “major swap
participant”), the CEA prior to
enactment of the Dodd-Frank Act
already contains a definition of the term
“eligible contract participant” that has
been in place for over a decade.103 The
Commission does not believe that it is
necessary or appropriate to delay the
effective date of the important customer
protections in amended CEA sections
2(c)(2)(B) and (C) until such time as it
issues the final joint rulemaking further
defining the term “‘eligible contract
participant” for purposes of the new
swap regulatory regime.1%4 Accordingly,
the Commission, as proposed, considers
the amendments to CEA sections
2(c)(2)(B) and (C) to be Category 4
provisions in their entirety and is not
providing exemptive relief from the July

103 The amendments to the definition of the term
“eligible contract participant” in the Dodd-Frank
Act were motivated largely by concerns regarding
the marketing of over-the-counter derivatives that
the Dodd-Frank Act defines as “swaps.” See
generally Department of the Treasury, Financial
Regulatory Reform: A New Foundation; Rebuilding

Financial Supervision and Regulation, at pp. 45-46,

June 17, 2009.

104 Even if these provisions were placed in
Category 2, section 742 of the Dodd-Frank Act is
listed in section 721(d), which places limits on the
Commission’s exemptive authority under CEA
section 4(c).

16 effective date of these provisions. As
discussed above, though, pending the
effective date of the required rulemaking
to further define the term “eligible
contract participant,” for purposes of
CEA sections 2(c)(2)(B) and (C) that term
shall continue to mean an eligible
contract participant as defined by the
CEA prior to the enactment of the Dodd-
Frank Act.

With respect to new CEA section
2(c)(2)(E) enacted as part of section 742
of the Dodd-Frank Act,105 it generally
prohibits a financial institution for
which there is a Federal regulatory
agency 196 from entering into certain off-
exchange forex transactions 197 with
retail customers (i.e., non-eligible
contract participants) except pursuant to
a rule or regulation of the Federal
regulatory agency allowing the
transaction under such terms and
conditions as the Federal regulatory
agency shall prescribe. The Commission
does not agree that CEA section
2(c)(2)(E) should be treated as a
Category 1 provision on the basis that it
requires rulemakings by other financial
regulatory agencies.198 Although section
2(c)(2)(E) prohibits a financial
institution from entering into certain
forex transactions with non-eligible
contract participants unless its Federal
regulatory agency adopts rules allowing
such transactions, it does not require
Federal regulatory agencies to adopt
such rules.

Granting relief from the July 16
effective date with respect to section
2(c)(2)(E) would treat this provision
differently from the Commission’s
treatment of the similar provisions in
sections 2(c)(2)(B) and (C) as Category 4
provisions, as discussed above.199 In
light of the important customer
protection interests served by section
2(c)(2)(E), the Commission does not
believe that such different treatment is
necessary or appropriate. Accordingly,
the Commission, as proposed, considers
new CEA section 2(c)(2)(E) to be a
Category 4 provision and is not

105 To be codified at 7 U.S.C. 2(c)(2)(E).

106 Section 2(c)(2)(E) defines a “Federal regulatory
agency” to include the Commission, the SEC, the
National Credit Union Administration, the Farm
Credit Administration, and an “appropriate Federal
banking agency.” Section 721(a)(2) of the Dodd-
Frank Act, in turn, adds a new definition of the
term “appropriate Federal banking agency”” in CEA
section 1a(2), to be codified at 7 U.S.C. 1a(2), that
includes the Office of the Comptroller of the
Currency, the Federal Deposit Insurance
Corporation, and the Board of Governors of the
Federal Reserve System.

107 The prohibition applies to forex transactions
of the type described in CEA section 2(c)(2)(B), as
well as all forex transactions “that are functionally
or economically similar” to such transactions.

108 See Associations at p. 16.

109 See also supra, n.104.



Federal Register/Vol. 76, No. 138/Tuesday, July 19, 2011/Rules and Regulations

42517

providing exemptive relief from the July
16 effective date of this provision.110 As
discussed above, though, pending the
effective date of the required rulemaking
to further define the term “eligible
contract participant,” for purposes of
CEA section 2(c)(2)(E) that term shall
mean an eligible contract participant as
defined by the CEA prior to the
enactment of the Dodd-Frank Act.111

F. Private Right of Action

1. Comments

Section 749 of the Dodd-Frank Act
amends CEA section 22(a)(1)(B) 112 to
apply the CEA’s private right of action
to violations involving swaps. The
Associations requested that the
Commission confirm that it is granting
a temporary exemption pursuant to CEA
section 4(c) with respect to the Dodd-
Frank Act’s expansion of the private
right of action to violations involving
swaps, and to provide a specific section
4(c) exemption with respect to the
application of CEA section 22(a)(1)(B) to
any provision that is the subject of a
Commission or staff no-action
position.113 The Associations noted that
“under the Commission’s proposed
categorization, it is clear that section
749’s amendment to CEA Section
22(a)(1)(B) should logically fall under
Category 2, and accordingly be the
subject of a temporary exemption under
CEA Section 4(c).”” 114

110 Although none of the comment letters
discussed new CEA section 2(c)(2)(D) enacted in
section 742 of the Dodd-Frank Act, to be codified
at 7 U.S.C. 2(c)(2)(D), it provides protections to
retail customers, which it defines as persons that
are not eligible contract participants, in transactions
in commodities other than foreign currency. Thus,
it raises similar issues. Fraud and abusive practices
also have been a frequent problem in off-exchange
transactions with retail customers in commodities
such as precious metals. In light of these important
customer protection concerns, and the fact that the
CEA prior to enactment of the Dodd-Frank Act
already contains a settled definition of the term
“eligible contract participant,” the Commission is
clarifying that new CEA section 2(c)(2)(D) similarly
is a Category 4 provision for which no relief from
the July 16 effective date is being provided. Pending
the effective date of the required rulemaking to
further define the term “‘eligible contract
participant,” for purposes of CEA section 2(c)(2)(D)
that term shall mean an eligible contract participant
as defined by the CEA prior to the enactment of the
Dodd-Frank Act.

111 AIMA submitted a comment letter that
expressed ‘“support [for] exemptive relief from any
rule that relies on the amended definition” of the
term “eligible contract participant.” See AIMA at p.
2. The exemptive relief being issued by the
Commission applies to various provisions of the
Dodd-Frank Act and the CEA that otherwise would
become effective on July 16, 2011. The Commission
will consider the appropriate effective date and
compliance date of the rules implementing the
Dodd-Frank Act in its final rulemakings adopting
such rules.

1127 U.S.C. 25(a)(1)(B).

113 See Associations at p. 12.

1141d. at 11.

2. Commission Determination

As noted in the proposed order,
amended CEA section 22(a) (private
right of action with respect to swaps) is
a provision that amends the CEA and
that references a term that requires
further definition, but nevertheless, the
Commission does not believe that it is
appropriate to include the provision
within the scope of the exemptive
relief.115 To the extent that the Final
Order provides exemptive relief under
CEA section 4(c) with respect to
Category 2 and Category 3 provisions,
such exemptive relief would, in effect,
preclude a person from succeeding in a
private right of action under CEA
section 22(a) for violation of such
provisions. Accordingly, the
Commission believes that the requested
relief is not necessary to achieve the
purposes of the Final Order.116

Nevertheless, the staff’s Category 4 list
that was posted on the CFTC Web site
identified only CEA sections 22(a)(4)
and (5)—not section 22(a)(1), which is
the provision that provides for a private
right of action for violation of the swap
provisions. To address this inadvertent
omission, the Category 4 list in the
appendix to this Final Order includes
CEA section 22(a)(1)(B).117

11576 FR at 35374, n.13.

116 The Commission also declines to provide a
section 4(c) exemption with respect to the
application of CEA section 22(a)(1)(B) to any
provision that is the subject of a no-action letter, as
such relief would be the functional equivalent of
exemptive relief which may be restricted under the
limitations on CEA section 4(c) set forth in section
721(d) of the Dodd-Frank Act. In the absence of
clear authority to provide such relief in this
manner, the Commission does not believe that
granting such relief in this Final Order would
provide the requested legal clarity.

117n addition, the lists of Category 1 and
Category 4 provisions set forth in the Appendix
include other changes as compared to the staff lists
that were posted on the Commission’s Web site on
June 14, 2011. Specifically with respect to Category
1: (i) section 711 of the Dodd-Frank Act has been
added to the “Required Rulemaking” column for
Teams II and XXI; (ii) section 741(b)(10) of the
Dodd-Frank Act has been added to the “Required
Rulemaking” column for Team II; (iii) the reference
to “section 2(h)(7)” of the CEA for Team XI has
been modified to read ‘“‘section 2(h)(7)(A)-(D);” and
(iv) the separate rows with respect to swap data
recordkeeping and reporting requirements have
been combined. And with respect to Category 4: (i)
sections 722(a) and (c) of the Dodd-Frank Act have
been added; (ii) new CEA section 5b(h), to be
codified at 7 U.S.C. 7a—1(h), has been added; (iii)
section 741(a) of the Dodd-Frank Act has been
added; (iv) the reference to “section 741(b)” of the
Dodd-Frank Act has been modified to read ““section
741(b)(8)—(9);” (v) wording changes to the
“Summary Description” of sections 742(a) and (c)
of the Dodd-Frank Act have been made; (vi) new
CEA sections 23(g) and (m), to be codified at 7
U.S.C. 26(g) and (m), have been added with respect
to section 748 of the Dodd-Frank Act; and (vii) a
technical correction in the reference to CEA section
6(b) has been made with respect to section 749 of
the Dodd-Frank Act.

NYCBA requested the Commission to
“explicitly provide that section
22(a)(4)(B) of the CEA as amended by
the Dodd-Frank Act will become
effective July 16, 2011.” 118 The
Commission notes that the Category 4
list in the Appendix includes amended
sections 22(a)(4)—(5) under the Dodd-
Frank Act section 739 provisions
governing legal certainty for swaps. As
such, sections 22(a)(4)—(5) become
effective on July 16, 2011.

G. Preemption

1. Comments

The Commission also received
comments addressing questions of the
preemption of state gaming and bucket
shop laws. NYCBA requested that the
Final Order clarify that any agreement,
contract or transaction subject to the
Final Order “will benefit from the
preemption of any state or local laws
provided by Section 12(e)(2) of the CEA
because the relief is granted under
Section 4(c) of the CEA.” 119

The Associations noted that because
the Dodd-Frank Act repealed the
application of CEA section
12(e)(2)(B) 120 to certain previously
exempted swap transactions, ‘“market
participants are concerned that
transactions conducted in accordance
with the federal statutory provisions
and rules applicable to swaps could
potentially be subject to challenges for
invalidity under state law prohibitions
against gaming and bucket shops that in
many cases pre-date even federal
regulation of futures contracts.” 121 To
address these concerns, the Associations
suggested the adoption of a permanent
exemption under section 4(c) for such
transactions. They noted that “[i]f the
Commission extends permanent
exemptive relief to such transactions,
this risk would be eliminated, since
CEA section 12(e)(2)(B) explicitly states
that the CEA supersedes state gaming
and bucket shop laws in the case of ‘an
agreement, contract or transaction * * *

118 See NYCBA at p. 8.

119 Id

120 CEA section 12(e)(2)(B), as amended by
section 749 of the Dodd-Frank Act, provides that:

(2) This Act shall supersede and preempt the
application of any State or local law that prohibits
or regulates gaming or the operation of bucket shops
(other than antifraud provisions of general
applicability) in the case of—

* K %

(B) An agreement, contract, or transaction that is
excluded from this Act under section 2(c) or 2(f) of
this Act * * * or exempted under section 4(c) of
this Act (regardless of whether any such agreement,
contract, or transaction is otherwise subject to this
Act.)

121 See Associations at p. 14.
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exempted under section 4(c) of [the
CEA] * * * w122

2. Commission Determination

The Commission notes that the Final
Order does not affect the applicability of
CEA section 12(e)(2)(B) to any
exemptive relief under section 4(c) that
is provided by the Final Order. CEA
section 12(e)(2)(B) as amended by
section 749 of the Dodd-Frank Act
provides that the CEA supersedes state
gaming and bucket shop laws in the
case of “‘an agreement, contract or
transaction * * * exempted under
section 4(c)” of the CEA. To the extent
that the Final Order provides temporary
exemptive relief under CEA section 4(c),
CEA section 12(e)(2)(B) will apply to
such transactions that are within the
scope of such exemptive relief.

As the Commission explained in its
proposed order, the purpose of the relief
is to address concerns that were raised
about the effects upon the swaps market
during the period between July 16, 2011
and the date(s) that the definitional
rulemakings have been completed.123
Indeed, the Commission reaffirmed in
its proposed order that it intends to
“strive to ensure that current practices
will not be unduly disrupted during the
transition to the new regulatory
regime.” 124 Insofar as these comments
seek a permanent exemption under
section 4(c), the requested relief is
outside the scope of the Final Order.

H. Market Issues
1. Comments

State Street Corporation (*‘State
Street’’) expressed concern that
“limiting exemptive relief under the
Commission’s Order and grandfather
relief under the [swap execution
facility] rules to the small number of
firms that are already operating an
electronic trading platform or system for
the trading of exempt commodities (in
the case of ECMs) or the trading of
futures contracts on excluded
commodities (in the case of EBOTs)
would have the effect of making it
impossible for new entrants—who
would have to wait for the [swap
execution facility] rules to be adopted
and their applications to be approved”
to enter the swaps market and
compete.125 State Street also requested
that the Commission clarify that
electronic trading facilities that operate,

1221d.; see also ABA Derivatives Committee at
p. 13.

12376 FR at 35373.

124 See n.9, supra.

125 See letter dated June 28, 2011, from David C.
Phelan, Executive Vice President and General
Counsel, State Street, at p. 3.

either currently or at any point during
the relief period, under CEA sections
2(d)(2) and 2(e), as in effect prior to July
16, 2011, will be permitted to conduct
business operations on a temporary
basis during the relief period, without
regard to whether the electronic trading
facility is currently operating or instead
commences operations at some point
during the relief period.126

CME requested that the Commission
confirm that exemptive relief is not
needed for a designated contract market
(“DCM”) to list swaps for trading on or
after July 16, so long as those products
are regulated as futures products and
market participants trading those
products are regulated as futures market
participants. Alternatively, if the
Commission views it differently, CME
asks the Commission to issue such
exemptive relief.127

2. Commission Determination

In response to the comments, the
Commission would like to clarify the
conditions that apply to the grandfather
relief orders for ECMs and EBOTs that
were issued by the Commission in
September 2010.128 Both of those orders
have three basic conditions. First, the
ECM or EBOT must file an appropriate
and timely petition with the
Commission. In the case of ECMs, the
filing deadline was September 20, 2010
and for EBOTs, the deadline is July 15,
2011. Second, the ECM or EBOT must
file a DCM or swap execution facility
(“SEF”’) application with the
Commission within 60 days of the
effective date of final regulations
regarding the DCM or SEF provisions.
Third, the ECM’s or EBOT’s DCM or
SEF application must remain pending
before the Commission.

The Commission is clarifying the
second and third conditions, in that the
Commission has not yet issued any final
DCM or SEF rulemakings since
enactment of the Dodd-Frank Act. The
Commission notes that the list of
conditions for the ECM and EBOT
grandfather relief orders are premised
on the ECM or EBOT ‘“meet[ing] all of
the following applicable conditions.”” 129
Given that the Commission has not yet
adopted either final DCM or final SEF
regulations, the ECM and EBOT
grandfather relief order conditions
premised on DCM or SEF applications
are not yet applicable. Accordingly, at
this point in time, all that an ECM or
EBOT must do to receive relief pursuant
to the grandfather relief orders is to have

126]d. at pp. 2-3.

127 See CME at pp. 4-5.
128 See supra, n.47.
1291d. at 56515.

satisfied the orders’ petition condition
in a timely manner.

The Commission also is clarifying the
relationship between the grandfather
relief orders and this Final Order. For
ECMs that filed their petitions with the
Commission by September 20, 2010, the
grandfather relief order operates
independently and those ECMs may rely
on either the grandfather relief order or
this Final Order, or both. For those
ECMs that did not file a petition for
grandfather relief by September 20,
2010, they may qualify for relief under
this temporary Final Order if they
satisfy the requisite terms and
conditions herein.130 Similarly, for
EBOTs that file or have filed their
petitions for grandfather relief by July
15, 2011, that grandfather relief operates
independently and those EBOTs may
rely on either the grandfather relief
order or this Final Order, or both.
Likewise, for those EBOTSs that have not
filed their petitions for grandfather relief
by July 15, 2011, they may qualify for
relief under this Final Order if they, too,
satisfy the requisite terms and
conditions herein.

The Commission stated in footnote 39
of the proposed order that the proposed
exemptive relief would not be available
to an electronic trading facility that, as
of July 15, 2011, was not already
operating as an ECM pursuant to CEA
sections 2(h)(3)—(7), or to an EBOT that,
as of July 15, 2011, was not already
operating pursuant to CEA section 5d,
or not compliant with the conditions set
forth in such provisions. The
Commission, however, has determined
not to limit the Final Order herein to
those ECMs and EBOTs that already are
operating as of July 15, 2011. Further,
the Commission also clarifies that the
relief under this Final Order is available
to an electronic trading facility that
currently operates or commences
operations during the pendency of this
relief pursuant to CEA sections 2(d)(2)
and 2(e), as in effect prior to July 16,
2011.

The Commission also confirms that a
DCM may list and trade swaps on or
after July 16 under the DCM’s rules
related to futures contracts, without
exemptive relief.131

130 EBOTs and ECMs that rely on this exemptive
relief also must comply with part 36 of the
Commission’s regulations and, in particular, its
various reporting requirements.

131 The Commission notes that if a DCM intends
to trade swaps pursuant to the rules, processes, and
procedures currently regulating trading on its DCM,
the DCM may need to amend or otherwise update
applicable rules, processes, and procedures, in
order to address the trading of swaps, depending
upon the composition of the DCM’s rules.
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I. Core Principles
1. Comments

The Commission received a number
of comments on the application of the
Proposed Order to the DCM and
derivatives clearing organization
(“DCO”) core principles. On the one
hand, CME agreed that the core
principles for DCMs and DCOs are
appropriately categorized as Category 4
provisions for which the Commission is
not issuing exemptive relief.132

On the other hand, some commenters
believe that the core principles for
DCMs and DCOs in CEA sections 5(d)
and 5b(c)(2), respectively,133 should be
treated as either Category 1 or 2
provisions. The Minneapolis Grain
Exchange, Inc. (“MGEX”) stated that the
Commission should grant temporary
relief from the new core principles of
the Dodd-Frank Act for DCOs and
DCMs.134 The Natural Gas Exchange
(“NGX”) expressed concern that DCOs
will have to make modifications to come
into compliance with amended core
principles by July 16, 2011, and then
may be required to again make
modifications when final rules are
issued. NGX requested that the
Commission or its staff adopt a non-
enforcement policy against any DCO or
DCO member or participant with respect
to compliance with the DCO core
principles until the implementation of
final Commission rules governing the
operation of DCOs or, alternatively, that
the Commission provide at least a 60-
day period following July 16, 2011,
before it takes any enforcement
action.135

Nodal Exchange cautioned that
placing the DCM core principles in
section 735 of the Dodd-Frank Act into
Category 4, while the core principles for
SEFs in section 733 are in Category 1,
may lead to their respective regulations
being issued and finalized at different
times.136 Nodal Exchange recommended
that the Commission issue final rules
regarding the DCM and SEF core
principles simultaneously.137

2. Commission Determination

The Commission has considered these
comments and believes that the DCO
and DCM core principles are properly

132CME at p. 4.

1337 U.S.C. 7(d) and 7a-1(c)(2).

134 See letter dated July 1, 2011, from Layne G.
Carlson, Corporate Secretary, MGEX, at pp. 1-2.
135 See letter dated June 30, 2011, from Peter
Krenkel, President and Chief Executive Officer,

NGX, at pp. 2-3.

136 See letter dated June 30, 2011, from Paul
Cusenza, Chief Executive Officer, Nodal Exchange,
at pp. 1, 4.

1371d. at p. 4.

treated as Category 4 provisions outside
the scope of relief of this Final Order.
These amended core principles apply to
the trading and clearing of instruments
on DCMs and DCOs, regardless of
whether the instrument is a futures
contract or a swap. The Commission
sees no need to delay the application of
these amended core principles to DCMs
that trade futures contracts or to DCOs
that clear futures, a term which does not
require further definition under the
Dodd-Frank Act. Moreover, the
amended core principles provide that,
absent a rule or regulation prescribed by
the Commission, DCMs and DCOs shall
have reasonable discretion in
developing their rules and programs to
comply with the core principles.138

To the extent that the Commission has
issued proposed rulemakings with
regard to these core principles, any
requirements or guidance in such
rulemakings will not become effective
until the effective or compliance date of
a final rulemaking. The Commission, in
its discretion, will, where appropriate,
establish separate compliance dates to
address issues arising from the impact
of compliance with any new
requirements.

J. Intermediary Issues
1. Comments

The Commission received a comment
on part two of its proposed order
relating to whether the exemption
provided under part 35 applies to
agency transactions. Specifically, State
Street requested that the Commission
“make clear that eligible swap
participants and eligible contract
participants may continue to rely on the
Part 35 exemption to effect transactions
in excluded or exempt commodities,
either directly or through brokers and
other agents, as currently permitted by
Part 35.” 139

The Commission also received a
comment on part two of the Proposed
Order relating to registration
requirements for futures commission
merchants (“FCMs”), introducing
brokers (“IBs”), and commodity trading
advisors (“CTAs”). The law firm of
Covington & Burling noted that many
participants exclusively in the “OTC”
swaps market are not currently
registered with the Commission in any
capacity, but may have to register with
the Commission as FCMs, IBs or CTAs
after the Commission’s Dodd-Frank Act
rules are made effective. The commenter
requested that the Commission clarify

138 See, e.g., CEA section 5(d)(1)(B) and section
5b(c)(2)(A)(ii), 7 U.S.C. 7(d)(1)(B) and 7a—
1(c)(2)(A)(i1).

139 See State Street at p. 4.

that these entities will not be required
to register in those capacities based
solely on their swaps activity until after
the last adopted final product definition
rules become effective.140

2. Commission Determination

The purpose of this exemptive relief
is to maintain the status quo during the
implementation process for the Dodd-
Frank Act. As noted in the proposed
order, the temporary exemptive relief
would not affect the availability of part
35 with respect to transactions that fully
meet the requirements of part 35.141
Thus, the Commission confirms that to
the extent that agency transactions are
permitted under part 35, that relief is
unaffected by the temporary exemptive
relief provided herein.142 However, for
transactions that exclusively qualify for
the temporary exemptive relief in part
two of this Final Order (i.e., do not
comply fully with the requirements of
part 35), such agency transactions
would only be permitted to the extent
they were permitted by the applicable
statutory exclusions and exemptions in
effect prior to July 16, 2011 (i.e., current
CEA sections 2(d), 2(e), 2(g), 2(h), and
5d).

The Dodd-Frank Act amended various
intermediary definitions to cover swaps
activity as well as futures
transactions.?43 The Commission
confirms that if an entity is exclusively
participating in the swaps market, it
would not have to register as an FCM,
IB or CTA prior to the completion of the
rulemaking further defining the term
“swap.” In sum, the Commission will
not require registration in an
intermediary capacity in this situation
until the further definition of the term
“swap’’ becomes effective.

IV. Section 4(c) of the Commodity
Exchange Act

Section 4(c)(1) of the CEA 144
authorizes the CFTC to exempt any

140 See letter dated July 1, 2011 from Bruce C.
Bennett, Covington & Burling LLP, at p. 5.

14176 FR at 35376.

142 See Exemption for Bilateral Transactions, 65
FR 78030, 78033, Dec. 13, 2000.

143 See, e.g., 76 FR at 35374 n.16.

144 CEA section 4(c)(1), 7 U.S.C. 6(c)(1), provides
in full that:

In order to promote responsible economic or
financial innovation and fair competition, the
Commission by rule, regulation, or order, after
notice and opportunity for hearing, may (on its own
initiative or on application of any person, including
any board of trade designated or registered as a
contract market or derivatives transaction execution
facility for transactions for future delivery in any
commodity under section 5 of this Act) exempt any
agreement, contract, or transaction (or class thereof)
that is otherwise subject to subsection (a) (including
any person or class of persons offering, entering

Continued
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transaction or class of transactions
(including any person or class of
persons offering, entering into,
rendering advice or rendering other
services with respect to, the transaction)
from any of the provisions of the CEA
(subject to certain exceptions). Pursuant
to CEA section 4(c)(2), the Commission
must determine that: (1) The exemption
is appropriate for the transaction and
consistent with the public interest; (2)
the exemption is consistent with the
purposes of the CEA; (3) the transaction
will be entered into solely between
“appropriate persons;” 145 and (4) the
exemption will not have a material
adverse effect on the ability of the
Commission or any contract market to
discharge its regulatory or self-
regulatory responsibilities under the
CEA.146

The Commission may grant such an
exemption by rule, regulation or order,
after notice and opportunity for hearing,
and may do so on application of any
person or on its own initiative. Further,
the Commission may grant such an
exemption either conditionally or
unconditionally, or for stated periods
within the Commission’s discretion.
Finally, section 712(f) of the Dodd-
Frank Act authorizes the Commission to

into, rendering advice or rendering other services
with respect to, the agreement, contract, or
transaction), either unconditionally or on stated
terms or conditions or for stated periods and either
retroactively or prospectively, or both, from any of
the requirements of subsection (a), or from any
other provision of this Act (except subparagraphs
(C)(ii) and (D) of section 2(a)(1), except that the
Commission and the Securities and Exchange
Commission may by rule, regulation, or order
jointly exclude any agreement, contract, or
transaction from section 2(a)(1)(D)), if the
Commission determines that the exemption would
be consistent with the public interest.

145 CEA section 4(c)(3), 7 U.S.C. 6(c)(3), includes
within the term “appropriate person’ a number of
specified categories of persons deemed appropriate
under the CEA for entering into transactions
exempted by the Commission under section 4(c).
This includes persons the Commission determines
to be appropriate in light of their financial or other
qualifications, or the applicability of appropriate
regulatory protections. See CEA section 4(c)(3)(K),
7 U.S.C 6(c)(3)(K).

146 CEA Section 4(c)(2), 7 U.S.C. 6(c)(2), provides
in full that:

The Commission shall not grant any exemption
under paragraph (1) from any of the requirements
of subsection (a) unless the Commission determines
that—

(A) The requirement should not be applied to the
agreement, contract, or transaction for which the
exemption is sought and that the exemption would
be consistent with the public interest and the
purposes of this Act; and

(B) The agreement, contract, or transaction—

(i) Will be entered into solely between
appropriate persons; and

(ii) Will not have a material adverse effect on the
ability of the Commission or any contract market or
derivatives transaction execution facility to
discharge its regulatory or self-regulatory duties
under this Act.

“exempt persons, agreements, contracts,
or transactions from provisions of the
Act, under the terms contained in” the
Act, in order to prepare for the effective
dates of the provisions of Title VIL

A. The Proposed Order

In enacting section 4(c), Congress
noted that the goal of the provision “is
to give the Commission a means of
providing certainty and stability to
existing and emerging markets so that
financial innovation and market
development can proceed in an effective
and competitive manner.” 147 In
proposing the temporary relief, the
Commission stated its intention to
provide clarity and stability to the
markets and market participants
concerning the applicability of the
provisions of the CEA, as added or
amended by the Dodd-Frank Act (in part
one), and the current provisions of the
CEA as repealed by the Dodd-Frank Act
(in part two), upon the general effective
date of Title VII, thereby avoiding or
minimizing undue and unwarranted
disruptions to the markets.148

The Commission also noted the
limited duration of the proposed order
and that it reserved the Commission’s
anti-fraud and anti-manipulation
enforcement authority.149 As such, the
Commission stated its belief that the
proposed order would be consistent
with the public interest and purposes of
the CEA.150 The Commission proposed
to limit the relief to appropriate persons,
including persons in current registration
categories for which the Dodd-Frank Act
expanded the definition to include
activities relating to swaps (e.g., IBs,
commodity pool operators (‘“CPOs”’),
CTAs, and associated persons
thereof).151 The Commission stated its
belief that the proposed order would not
have a material adverse effect on the
ability of the Commission or any
contract market to discharge its
regulatory or self-regulatory duties
under the CEA.152

B. Comments

The ABA Derivatives Committee
commented that the Commission should
exercise its authority under CEA section
4(c)(3)(K) to make it clear that the

147 House Conf. Report No. 102-978, 1992
U.S.C.C.A.N. 3179, 3213.

14876 FR at 35377.

149 Id'

150 Id.

15176 FR at 35377 n.46, citing CEA section
4(c)(3)(K), 7 U.S.C. 6(c)(3)(K) (appropriate persons
may include such “other persons that the
Commission determines to be appropriate in light
of their financial or other qualifications, or the
applicability of appropriate regulatory
protections”).

15276 FR at 35377.

“appropriate persons” who qualify for
relief under its exemptive order include
individuals whose total assets exceed
$10 million and ““persons relying on the
‘line of business’ exemption to engage in
swaps without ECP status.” 153

C. Commission Determination

For the purpose of making the
requisite findings under section 4(c) for
part two of the Final Order, the
Commission confirms that individuals
whose total assets exceed $10 million
are appropriate persons. Likewise, for
purposes of part two of this Final Order,
persons relying on the “line of
business” exemption as described in the
proposed order are appropriate persons.
It should be noted that the explicit
reference in the proposed order to IBs,
CPOs, and CTAs (and associated
persons thereof) as appropriate persons
was not intended to restrict the scope of
appropriate persons to only those
persons. The Commission confirms that
for the purpose of this temporary Final
Order, the Commission has found the
various persons and entities subject to
this temporary relief to be appropriate
persons.

For the reasons provided in the
proposed order and mentioned above,
the Commission has determined that: (1)
The exemption provided by this Final
Order is appropriate for the subject
transactions and consistent with the
public interest; (2) the exemption is
consistent with the purposes of the
CEA; (3) the transactions will be entered
into solely between appropriate persons;
and (4) the exemption will not have a
material adverse effect on the ability of
the Commission or any contract market
to discharge its regulatory or self-
regulatory responsibilities under the
CEA.

V. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA”) 154 imposes certain
requirements on federal agencies
(including the Commission) in
connection with conducting or
sponsoring any collection of
information as defined by the PRA. This
Final Order does not require a new
collection of information from any
persons or entities that would be subject
to the Final Order.

153 See ABA Derivatives Committee at p. 9. See
also CEF at p. 7 n.21. The “line of business”
provision was a part of the Commission’s Policy
Statement Concerning Swap Transactions, 54 FR
30694, 30696-30697, July 21, 1989.

15444 U.S.C. 3507(d).
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VI. Cost-Benefit Considerations

Section 15(a) of the CEA 155 requires
the Commission to consider the costs
and benefits of its action before issuing
an order under the CEA. CEA section
15(a) further specifies that costs and
benefits shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may in its discretion give
greater weight to any one of the five
enumerated areas and could in its
discretion determine that,
notwithstanding its costs, a particular
order is necessary or appropriate to
protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
CEA.

The Commission has decided to issue,
pursuant to its authority under CEA
sections 4(c) and 4c(b), certain
temporary relief from the provisions of
the CEA added or amended by Title VII
of the Dodd-Frank Act that reference
one or more terms regarding entities or
instruments that Title VII requires be
“further defined,” such as the terms
“swap,” “swap dealer,” ““major swap
participant,” or “‘eligible contract
participant,” to the extent that
requirements or portions of such
provisions specifically relate to such
referenced terms and do not require a
rulemaking. The Commission also is
granting temporary relief from certain
provisions of the CEA that will or may
apply to certain agreements, contracts,
and transactions as a result of the repeal
of various CEA exemptions and
exclusions as of the general effective
date of Title VII of the Dodd-Frank Act
set forth in section 754—July 16, 2011.

The Commission received no
comments on the cost and benefit
considerations section of the proposed
order. Nevertheless, the Commission
did receive two specific comments
requesting additional exemptive relief
due to potential costs.

NGX is concerned that DCOs will
have to make modifications to come into
compliance with amended core
principles by July 16, 2011, and then
may be required to again make
modifications when final rules are
issued by the Commission.156 Similarly,
MGEX states that the Commission
should grant temporary relief from the

9 <

1557 1U.S.C. 19(a).
156 See NGX at p. 2.

new core principles of the Dodd-Frank
Act for DCOs and DCMs in sections 725
and 735.157

The Commission has decided not to
grant more relief to DCOs and DCMs.
The Commission recognizes that DCOs
and DCMs have discretion in how to
comply with the core principles unless
and until the CFTC issues rules in this
area.

An analysis of the specific areas of
concern identified in section 15(a) is set
out immediately below:

1. Protection of Market Participants and
the Public

As discussed above, the scope of this
temporary exemptive relief is limited to
persons who are ‘“‘appropriate persons”’
as set forth in section 4(c) of the CEA
and in this Final Order. Further, this
Final Order does not affect the
Commission’s existing and future anti-
fraud and anti-manipulation authorities,
including CEA sections 2(a)(1)(B), 4b,
40, 6(c), 6(d), 6¢, 8(a), 9(a)(2), or 13, or
the regulations of the Commission
promulgated pursuant to such
authorities, including regulations
pursuant to CEA section 4c(b)
proscribing fraud. The Commission
believes that market participants and
the public will benefit from the clarity
offered by the temporary exemptive
relief, while maintaining the
Commission’s authorities regarding the
prevention and deterrence of fraud and
manipulation. With respect to costs, the
Commission believes that the exemptive
relief imposes no affirmative duties or
obligations on market participants and
the public. The temporary exemptive
relief does not contain any requirement
to create, retain, submit, or disclose any
information. Furthermore, the
exemptive relief imposes no
recordkeeping or related data retention
or disclosure requirements on any
person, including small businesses.
Consequently, the Commission finds it
unlikely that the exemptive relief will
impose any additional costs beyond the
existing costs associated with ongoing
operations, including those that ensure
that behavior and statements are not
fraudulent or manipulative.

2. Efficiency, Competition, and
Financial Integrity

Although the Dodd-Frank Act
establishes a comprehensive new
regulatory framework for swaps, the
Commission’s work to implement that
framework will not be complete as of
July 16, 2011. Accordingly, this relief
offers the benefit of greater clarity in the
swaps market that is in the interest of

157 See MGEX at p. 2.

both the markets and the public. The
Commission believes that this
temporary exemptive relief is an
appropriate measure to facilitate a
transition to the comprehensive new
regulatory framework for swaps set out
in Title VII of the Dodd-Frank Act. Such
an orderly transition will promote
market efficiency, competition, and
financial integrity.

3. Price Discovery

As stated above, the temporary relief
provided here is designed to maintain
the functioning of the markets until
such time as the comprehensive new
regulatory framework for swaps set forth
in the Dodd-Frank Act is in place. With
the clarity offered by the exemptive
relief, markets will function better as
venues for price discovery.

4. Sound Risk Management Practices

Appropriate persons covered by this
exemptive relief will be subject to the
Commission’s full array of existing anti-
fraud and anti-manipulation provisions
and certain new authorities provided
under the Dodd-Frank Act. Market
participants and the public will benefit
substantially from the continuing
protection through the prevention and
deterrence of fraud and manipulation.
Markets protected from fraud and
manipulation function better as venues
for price discovery and risk
management.

5. Other Public Interest Considerations

This Final Order is temporary and
limited. It will not affect the
applicability of any provision of the
CEA to futures contracts, options on
futures contracts, or transactions with
retail customers in foreign currency or
other commodities pursuant to CEA
section 2(c)(2). Further, it will expire at
an appropriate date, as discussed above.
The expiration provision will permit the
Commission to ensure that the scope
and extent of exemptive relief is
appropriately tailored to the schedule of
implementation of the Dodd-Frank Act
requirements.

After considering the costs and
benefits, the Commission has
determined to issue this Final Order.

VII. Order

The Commission, to provide for the
orderly implementation of the
requirements of Title VII of the Dodd-
Frank Act, pursuant to sections 4(c) and
4¢(b) of the CEA and section 712(f) of
the Dodd-Frank Act, hereby issues this
Order essentially as proposed,
consistent with the determinations set
forth above, which are incorporated in
this Final Order by reference, and:
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(1) Exempts, subject to the conditions
set forth in paragraph (3), all
agreements, contracts, and transactions,
and any person or entity offering,
entering into, or rendering advice or
rendering other services with respect to,
any such agreement, contract, or
transaction, from the provisions of the
CEA, as added or amended by the Dodd-
Frank Act, that reference one or more of
the terms regarding entities or
instruments subject to further definition
under sections 712(d) and 721(c) of the
Dodd-Frank Act, which provisions are
listed in Category 2 of the Appendix to
this Order; provided, however, that the
foregoing exemption:

a. Applies only with respect to those
requirements or portions of such
provisions that specifically relate to
such referenced terms; and

b. Shall expire upon the earlier of: (i)
the effective date of the applicable final
rule further defining the relevant term
referenced in the provision; or (ii)
December 31, 2011;

(2) Exempts, subject to the conditions
set forth in paragraph (3), all
agreements, contracts, and transactions
in exempt and excluded (but not
agricultural) commodities, and any
person or entity offering, entering into,
or rendering advice or rendering other
services with respect to, any such
agreement, contract, or transaction, from
the provisions of the CEA, if the
agreement, contract, or transaction
complies with part 35 of the
Commission’s regulations,
notwithstanding that:

a. The agreement, contract, or
transaction may be executed on a
multilateral transaction execution
facility;

b. The agreement, contract, or
transaction may be cleared;

c. Persons offering or entering into the
agreement, contract or transaction may
not be eligible swap participants,
provided that all parties are eligible
contract participants as defined in the
CEA prior to the date of enactment of
the Dodd-Frank Act;

d. The agreement, contract, or
transaction may be part of a fungible
class of agreements that are
standardized as to their material
economic terms; and/or

e. No more than one of the parties to
the agreement, contract, or transaction is
entering into the agreement, contract, or
transaction in conjunction with its line
of business, but is neither an eligible
contract participant nor an eligible swap
participant, and the agreement, contract,
or transaction was not and is not
marketed to the public;

Provided, however, that: (i) such
agreements, contracts, and transactions

(and persons offering, entering into, or
rendering advice or rendering other
services with respect to, any such
agreement, contract, or transaction) fall
within the scope of any of the existing
CEA sections 2(d), 2(e), 2(g), 2(h), and
5d provisions or the line of business
provision as in effect prior to July 16,
2011; and (ii) the foregoing exemption
shall expire upon the earlier of: (I) the
repeal, withdrawal or replacement of
part 35 of the Commission’s regulations;
or (II) December 31, 2011;

(3) Provides that the foregoing
exemptions in paragraphs (1) and (2)
above shall not:

a. Limit in any way the Commission’s
authority with respect to any person,
entity, or transaction pursuant to CEA
sections 2(a)(1)(B), 4b, 4o, 6(c), 6(d), 6c,
8(a), 9(a)(2), or 13, or the regulations of
the Commission promulgated pursuant
to such authorities, including
regulations pursuant to CEA section
4c(b) proscribing fraud;

b. Apply to any provision of the
Dodd-Frank Act or the CEA that has
become effective prior to July 16, 2011;

c. Affect any eﬂ%ctive or compliance
date set forth in any rulemaking issued
by the Commission to implement
provisions of the Dodd-Frank Act;

d. Limit in any way the Commission’s
authority under section 712(f) of the
Dodd-Frank Act to issue rules, orders, or
exemptions prior to the effective date of
any provision of the Dodd-Frank Act
and the CEA, in order to prepare for the
effective date of such provision,
provided that such rule, order, or
exemption shall not become effective
prior to the effective date of the
provision; and

e. Affect the applicability of any
provision of the CEA to futures
contracts or options on futures
contracts, or to cash markets.

In its discretion, the Commission may
condition, suspend, terminate, or
otherwise modify this Order, as
appropriate, on its own motion. This
Final Order shall be effective
immediately.

Issued in Washington, DC, on July 14, 2011
by the Commission.

David A. Stawick,
Secretary of the Commission.

Note: The following Commissioner’s
statement will not appear in the Code of
Federal Regulations.

Concurrence of Commissioner Scott D.
O’Malia on the Order Regarding the
Effective Date for Swap Regulation

I concur with the Commission’s
decision to use its exemptive authority
under section 4(c) of the Commodity
Exchange Act (CEA) to provide

temporary relief from certain provisions
of the Dodd-Frank Act. This order will
provide much needed legal certainty to
the market, at least until December 31,
2011, while the Commission continues
its efforts to adopt final rules under the
Dodd-Frank Act. Whereas I support the
Commission in providing legal
certainty, albeit limited, I am
disappointed in the lack of
harmonization between our order and
the exemptive relief that the Securities
and Exchange Commission (SEC)
provided. I am also disappointed that
the final order ignored a number of
comments from market participants,
those that have most at stake in each of
the Commission’s decisions. I hope that
this order does not foreshadow the
direction of final rulemakings to come.

Lack of Harmonization

In general, the SEC’s order provides
exemptive relief until the relevant final
rulemaking is implemented. The
Commission’s order provides such relief
only until December 31, 2011. I
proposed an amendment that would
have conformed the two orders that the
Commission rejected. The SEC is a full
partner in many of our rulemakings; it
only makes sense to develop identical
relief policies. The CFTC’s sunset
provision is based on an arbitrary date
and cuts short the very legal certainty
that this order purports to provide.
Moreover, participants from every
aspect of our market—including
investor advocates, a designated
contract market and derivatives clearing
organization, a potential swap execution
facility, and multiple trade associations
representing intermediaries—
commented that the December 31, 2011,
expiration date is unnecessary. In
contrast, only one commenter supported
the expiration date.

Comments From Market Participants

In addition to not heeding market
participants with respect to the
expiration date, the Commission has
also not addressed the public’s requests
for an implementation plan. I have
repeatedly asked the Commission to set
forth an implementation plan for public
notice and comment. SEC Chairman
Shapiro indicated, in her prepared
remarks before the House Financial
Services Committee, that the SEC is
working on an implementation plan that
will include opportunity for public
comment. This Commission has already
begun voting on final rules, but we have
yet to see a proposed implementation
plan.

Market participants bear the burden of
implementing the multitude of reforms
that the Commission is proposing. We
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cannot pretend that Dodd-Frank has any
chance of meeting its goals if we do not
work with the public to implement the
regulatory requirements.

The Commission is currently
planning to meet on August 4th to

consider several final rules. I strongly
urge the Commission to put forward an
implementation plan for public
comment during the month of August.
This provides a perfect opportunity to
receive comment on rule order and

implementation, without delaying the
Commission schedule this fall. If we
wait until September, we will only have
ourselves to blame.

BILLING CODE 6351-01-P
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APPENDIX

CATEGORY 1: REQUIRED RULEMAKINGS

Team Rule Name Required CEA Section No.
Rulemaking
| Registration of Swap Dealers 731 4s(a)-(c)
("SDs") and Major Swap
Pariicipants ("MSPs")
il Further definition of swap entity 711, 712(d), | 1a(18), (32), (33}, (42), (43), (47) and (49)
terms - Joint with Securities 721a},
Exchange Commission ("SEC") 721(c),
741(b)(10)
I | Business Conduct Standards 731 4s(h)
{"BC8")-SDs and MSPs with
Counterparties
IV | BCS-Firewall Policies by Futures 732 4d(c)-(d)
Commission Merchants ("FCMs")
and Introducing Brokers ("1Bs"};
Chief Compliance Officer
IV | BCS-Duties of SDs and MSPs: 731 CEA 4s{f) — Reporting and Recordkeeping
Firewall Policies by SDs and CEA 4s{g) ~ Daily Trading Records
MSPs; SD and MSP Reporting, CEA 4s(i) — Documentation Standards
Recordkeeping, and Daily Trading CEA 4s(j) — Duties
Records Requirements; CEA 4s(j)(5) - Conflicts of Interest for SDs
Confirmation, Porifolio & MSPs
Recongciliation, and Portfolio CEA - 4s(k)(3) - Annual Report
Compression Requirements; Requirement
Swap Trading Relationship
Documentation; Documentation
for SDs and MSP's relating to Title
1 {210(c)(8)); Annual Report
Requirement for SDs or MSPs
\'% Capital 731 4s(e)
\' Margin 731 4s(e)
VI | Treatment of Securities in a 713(c) 20(c)
Portfolio Margining Account
Vil | Designation of Chief Compliance 725(b} 5b(i)
Officer
Vil | Process for Review of Swaps for 723(a)(3) 2(h){(2)-(3)
Mandatory Clearing
IX | Conflict of Interest (180 days) - 725(d), 726 | none
DCOs, DCMs, SEFs
Xi End-User Exception to Mandatory 723(a)(3) 2(h)(7)XA)-(D)
Clearing
Xlil | SEFs 733 5h
XV1 | Swap Data Repositories 728 21
XVii | Swap data recordkeeping and 723,727, 2(a)(13)(G), 2(h)(5), 2(h)(6), 4r, 21(b)
reporting requirements, including 728, 729
interim final rules
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CATEGORY 1: REQUIRED RULEMAKINGS

Team Rule Name Required CEA Section No.
Rulemaking
XVHl | Real-Time Reporting 727 2(a){13XA)-(E)
XIX | Agricultural Commodity Definition 723(c)3) none
XIX | Agricultural Swaps and 723(c)(3) none
Commodity Options
XXt | Further definition of swap product 711, 1a(42), 1a(47)
terms - Joint with SEC 712{a)(8),
712(d), 721(c)
XXHl | Antimanipulation 753(a) 6{c)
XXV | Whistleblower Provisions 748 23
XXVI | Large Trader Reporting 730 4t
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CATEGORY 2: TITLE VII PROVISIONS REFERENCING TERMS
THAT REQUIRE FURTHER DEFINITION BY CFTC

Dodd-Frank CEA Provision, Obligation Summary Description
Section No. Section or Prohibition
1 __No.= __ApplicableTo: ___|_

SUBTITLE A, PART I: SECTIONS 701-720 -

REGULATORY AUTHORITY
T12(a)(1)~(7), None None Review of Regulatory Autherity
712(b)-(c) General provisions regarding rulemakings.

SUBTITLE A, PART I1: SECTIONS 721-754 —
REGULATION OF SWAP MARKETS
o SECTION 721 . DEFINITIONS
721(a) 1a Various registrants Definitions'™
and registered entities | New or amended definitions of terms “associated person of 2
swap dealer or major swap participant,” “cleared swap,”
“commodity pool,” “commodity poel operator,” “commodity
trading advisor,” “floor broker,” “floor trader,” “foreign
exchange foerward,” “foreign exchange swap,” “futures
commission merchant,” “introducing broker,” “registered
entity,” “significant price discovery contract,” “swap data
repositery,” and “swap execution facility.”
722(b) 12(h) Nene Regulation of Swaps as Insurance under State Law
Provides that a swap shall not be considered to be insurance;
and may not be regulated as an insurance contract under the
faw of any State.

722(d) 2¢i) Any persen engaged in | Extra-territoriality
swap activities outside | CFTC-related provisions of Title VII shall not apply to swap
United States activities outside the U.S. unless those activities have a direct

and significant connection with activities in, or effect on,
commerce of the U.S,, or contravene CFTC rules to prevent
evasion,

SECTION 723 - CLEARING

723(a)(2) 2(d)(e) Swap counterparties | Application of CEA to Swaps and Market Participant
Identifies CEA provisions applicable to swaps. Also, makes
it unlawful for any person, other than an ECP, to enter into a
swap unless the swap is entered into on er subject to the
rules of a DCM.

723(2)3) 2(b)1}A) | Any person Standard for Clearing

Prohibits any person from engaging in a swap unless that
person submits the swap to a registered DCO or a DCO that
is exempt from registration if the swap if required to be
cleared.

723(a)(3) 2(h)(1¥B) | DCOs DCO Rule Requirements

Requires a DCO to include certain provisions prescribing
that all swaps submitted to the DCO with the same terms
and conditions are economically equivalent within the DCO
and may be offset with each other within the DCO and
providing for non-discriminatory clearing of swaps executed
bilaterally or on or through the rules of an unaffiliated DCM
or SEF,

T723(a)(3) 2¢(h)(4) None Prevention of Evasion of Mandatory Clearing of Swaps
Requires CFTC to investigate, issue a public report, and take
action if it finds that a particular swap or group, category,
type or class thereof would be subject to mandatory clearing,
but no DCO has listed it. Provides authority to CFTC to
adopt rules as determined to be necessary to prevent evasion

“*¥ Unless otherwise indicated, the CEA references in this column refer to the provisions of the CEA after its amendment by the Dodd-Frank Act.
"% I & provision references the term “swap,” but also applies to futures contracts and/or options on futures contracts, the Category 2 label applies
solely to the extent the provision references the term “swap.” No relief from the application of the provision to futures and options on futures
would be appropriate on July 16, 2011,
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CATEGORY 2: TITLE VII PROVISIONS REFERENCING TERMS
THAT REQUIRE FURTHER DEFINITION BY CFTC

Dodd-Frank CEA Provision, Obligation
Section No, Section or Prohibition
No.'* Applicable To:

Summary Description

of mandatery clearing requirement.

723(2)(3) b7
(E)~(F)

Swap counterparties

Counterparty Election of DCO; Prevention of Use of End-

User Exception to Evade Mandatory Clearing
1f swap is not subject to the mandatory clearing

requirement, and is entered into by an SD/MSP with a
counterparty that is net an SD/MSP, the counterparty: (a)
may elect to require that the swap be cleared; and (b) to
select the DCO, Provides authority to CFTC to adopt rules
as determined to be necessary to prevent evasion of end-user
clearing exception.

723(a)y(3) 2Uh)8) Swap counterparties

Trade Execution Requirements for Swaps Subject to

Mandatory Clearin
If a swap is subject to the mandatory clearing requirement,

the counterparties must execute it on a DCM, a registered
SEF, or an exempt SEF. The requirement does not apply if
ne DCM or SEF makes the swap available to trade or if the
swap is subject to the end-user clearing exception, but,
pursuant to Section 723(c){4), counterparties must comply
with any reporting and recordkeeping requirements
preseribed by the CFTC,

723(b) 2(j) Swap counterparties

Approval of Swaps by Committee of Board
End-user exception to clearing and trade execution

requirements are available to registered issuer of securities
and issuers required to file reports with SEC, but only if
appropriate committee of the Board approves entering into
the swap subject to such exceptions.

T24(a) 4d(f) Various

Segregation Requirements for Cleared Swaps

Makes it unfawful for a person to accept money, securities or
property (or to extend credit) from, for, or on behalf of a
swap customer to margin, guarantee, or secure a SWap
eleared by or through a DCO unless the person is registered
as an FCM. Requires segregation for cleared swaps.
Provides that a swap cleared by or through a DCO will be
considered a commodity contract under the Bankruptcy
Code.'®

724(¢c) 4s(l) SDs/MSPs

Segrepation Requirements for Uncleared Swaps
SDs/MSPs are required to notify their counterparties at the

beginning of a swap transaction that the counterparty has
the right to require segregation of funds or other property
supplied to margin, guarantee or secure the obligations of
the counterparty. At the request of a counterparty to a
swap, an SD/MSP shall segregate the funds or other property
for the benefit of the counterparty in an account carried by
an independent custodian, If counterparty does not choose
segregation, SD/MSP shall report quarterly that its back
office procedures regarding margin comply with the
agreement of the counterparties.'

725(a) 5b(a) DCOs

Registration Requirement
Requires that a DCO clearing swaps be registered,'®

725(e) Sbik} DCOs

DCO Reporting Reguirements
Reporting and recordkeeping requirements for DCOs that

clear swaps and security-based swap agreements.

725(g) None Banks

Identified Banking Products
Amends Legal Certainty for Bank Products Act of 2000 with

respect to swaps.

727 2(a)(14) None

Real-Time Reporting

%0 This has been addressed via an existing interpretation.
! Exemptive relief may not be available.
z Exemptive relief may not be available.
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CATEGORY 2: TITLE VI1 PROVISIONS REFERENCING TERMS
THAT REQUIRE FURTHER DEFINITION BY CFTC

Dodd-Frank
Section No.

CEA
Section
No '

Provision, Obligation
or Prohibition
Applicable To:

Summary Description

Requires CFTC to issue semiannual and annual reports
regarding trading and clearing in major swap catepories,

SECTION 731 - REGISTRATION AND
REGULATION OF SDs/MSPs

731 4s(k) SDs/MSPs

SD/MSP Chief Compliance Officer
Must designate a Chief Compliance Officer, who reports

directly to the Board or to the senior officer of the SD/MSP,
to perform specified duties.'®

SECTION 740 _MCOs UNDER FDICIA

740 Neone Foreign MCOs

Repeals Sectiouns 408 and 409 of the Federal Deposit and
Insurance Corporation Improvement Act (FDICIA)
Repeals FDICIA provisions that, among other things,
permitted a foreign multilateral clearing organization
(MCO) to clear OTC derivatives if it is supervised by a
foreign financial regulator that a U.S. agency determines
satisfies appropriate standards,

SECTIONS 741-744 AND 746-748 - ENFORCEMENT
PROVISIONS

741(b)(1)-(2), Various Various

-7, (11}

General Enforcement Provisions

Provides CEFTC with anti-fraud and insider trading
authority with respect to futures, options on futures, and
swaps on a security index. Makes conforming amendments
to anti-fraud, anti-manipulation, and procedural
enforcement provisions to apply them to swaps. Increases
penalties for DCOs and SDs/MSPs that knowingly or
recklessly evade the mandatory swap clearing requirement,

746 de(a)
3@

Employees and ageats
of the federal
government; persons
who knowingly receive
or misappropriate
non-public
government
information

Insider Trading

The so-called “Eddie Murphy” provision makes it unlawful
for any employee or agent of the federal government to trade
based on nen-public information and to impart such
information to others for purposes of trading. Also prohibits
knowing use of non-public government information to trade
and misappropriation of non-public government information
by any person.

747 4c(a)}(T) Any person

Auti-Disruptive Practices Authority ~ Use of Swaps to
Defraud

Prohibits any person from entering into a swap knowing, or
acting in reckless disregard of the fact, that its counterparty
will use the swap or part of a device, scheme, or artifice to
defraud any third party,

745(b) Se(c)(5KC) | Registered entities

Special Review for Event Contracts and Swaps

Prohibits a contract, including a swap, that has been
determined by the CFTC to be contrary to the public
interest, to be listed of made available for clearing or trading.
In connection with the listing of a swap for clearing by a
DCO, CFTC must determine the initial eligibility, or the
continuing qualification of a DCO, to clear the swap under
those criteria, conditions, or rules the CFTC determines.

The criteria must include the financial integrity of the DCO
and other factors the CFTC may determine.

749 Multiple Various

Conforming Amendments
Conforming amendments to CEA Sections 4m{3) (CTA/CPO

Registration Requirements).

163 Exemptive relief may not be available.
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CATEGORY 3: SELF-EFFECTUATING PROVISIONS THAT REPEAL PROVISIONS

OF CURRENT LAW BUT DO NOT REFERENCE TERMS THAT

REQUIRE FURTHER DEFINITION

Dodd- CEA Provision, Summary Description

Frank Section Obligation or

Section No. Prohibition

No. Applicable To:

T23(a) 2(d), 2(e), | Persons engaged | Excluded and Exempt Commodities

(1) 2(g), and in swap Repeals CFMA provisions that provided exclusions and
2(h) activities in exemptions from pre-Dodd-Frank Act CEA provisions for OTC
(under excluded or derivatives in excluded and exempt commodities,
pre- exempt
Dodd- commodities
Frank
Act CEA)

734(a) | Sd (under | Personstrading | Repeals CFMA provisions that permit Exempt Boards of Trade
pre- on EBOTs
Dodd-
Frank
Act CEA)




42530 Federal Register/Vol. 76, No. 138/Tuesday, July 19, 2011/Rules and Regulations

CATEGORY 4: SELF-EFFECTUATING TITLE VI PROVISIONS THAT ARE
NOT SUBJECT TO CFTC PROPOSED TEMPORARY RELIEF RE. EFFECTIVE DATE

Dodd- CEA Section Provision, Summary Description
Frank No'** Obligation or
Section Prohibition

No. Applicable To:

SUBTITLE A, PART I: SECTIONS 701-720 -

REGULATORY AUTHORITY

e WU RYEESTeS

761 None None Short Title
711 None None Definitions

Various terms have the meanings given in Commedity Exchange
Act (“CEA”) Section 1a,

712{a) |} None None Review of Regulatory Authority

(H-(7), General provisions regarding rulemakings.

712(b)-

)

712(e)- | None None Rulemaking Timeframe and Rules/Registration before Final
() Effective Dates

Provides global rulemaking deadline of 360 days from enactment
(unless otherwise provided), Permits issuance of rules, studies,
reports and exemptions, and registration of persons, prior to
effective date.'™

713¢(b) | 4d Futures Portfolic Margining

166 Commission Pursuant to exemption or rule, dually-registered FCM-Broker
Merchants Dealer may, pursuant to a portfolio margining program
(“FCMs™) approved by Securities and Exchange Commission (“SEC™), hold

futures and options on futures, and margin thereon, ina
portfolio margining account carried as a securities account,
714 None Neone Abusive Swaps

CFTC may collect information concerning markets for swaps
and issue report re. types of swaps that are detrimental to
stability of a financial market or participants therein.

715 None None Authority to Prohibit Participation in Swap Activities

If CFTC determines that regulation of swap markets in a foreign
country undermines stability of U.S, financial system, it may, in
consultation with Secretary of Treasury, prohibit an entity
domiciled in the foreign country from participating in the U.S. in
any swap activities,

716 None Swap Dealers Prohibition on Federal Assistance
(“SDs”)/Major Prohibits Federal assistance to certain registered SDs/MSPs;
Swap Participants requires insured depository institutions to comply with “Volcker
(“MSPs™) Rule.”

717{a) | 2()(IXC)and | None New Product Appreval CFTC-SEC Process

and Se(e)}(1) Provides CFTC jurisdiction over options exempted by SEC;

)"’ provides for stay of certification of product pending

j\gisdictional determination.
718 Nane None Novel Derivative Products

Provides a process for CFTC and SEC to resolve jurisdictional
issues relating to novel derivative products,

" Unless otherwise indicated, the CEA references in this column refer to the provisions of the CEA after its amendiment by the Dodd-Frank Act.
% Section 712(f) became effective upon enactment of the Dodd-Frank Act.

1% Section 713(a) amends the Securities Exchange Act of 1934,

"7 Sections 717(b) and () amend the Securities Exchange Act of 1934,
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NOT SUBJECT TO CFTC PROPOS

CATEGORY 4: SELF-EFFECTUATING TITLE VII PROVISIONS THAT ARE

ED TEMPORARY RELIEF RE. EFFECTIVE DATE

Dodd-

Frank

Section
No.

CEA Section
No.'

Provision,
Obligation or
Prohibition
Applicable To:

Summary Deseription

19

None

None

Studies
Requires 4 Studies re: (a) effects of position limits on trading on
exchanges in U.S.; (b) feasibility of requiring use of standardized
algorithmic description for financial derivatives; {(c)
international swap regulation; and (d) stable value contracts.

720

None

None

Memoranda of Understanding

Requires CFTC and the Federal Energy Regulatory Commission
{(*FERC™) to negotiate Memoranda of Understanding (“MOUs")
to: (a) establish procedures for addressing jurisdictional issues;
and (b) share infermation in investigations into p
manipulation, fraud or market power abuse.

SUBTITLE A, PART II: SECTIONS 721-754 -
REGULATION OF SWAP MARKETS

SECTION 721 — DEFINITIONS
SRR

721(a)
and
721(1)

1a

Various

Definitions

New or amended definitions of terms “appropriate Federal
banking agency,” “Board,” “cligible commercial entity,”
“interstate commerce,” “prudential regulator,” and “trading
facility.”*

721(b),
(d) and
(e}

Various

Nene

Authority to define terms; exemptions: and conferming
amendments

Provides CFTC authority to adept rule defining any term in
CFTC-related portions of Title VII; limits CFTC exemptive
authority with respect to Title VII; sets forth conforming
amendments required due to re-numbering of definitions in CEA
Sectien 1a,

SECTION 722 - JURISDICTION

722(a),
and (¢}

2(a)(D,
2(eX)(A)

Regulation of swaps
General provisions re. jurisdiction of CFTC with respeet to
swaps.

722(e),
(f), and
©®

2(a}1) and
4(c)

Nene

FERC

General provisions re. impact on jurisdiction of FERC and
provision granting CFTC autherity to issue public interest
waivers re. transactions entered into pursuant to tariff or rate
schedule approved or permitted to take effect by FERC or
regulatory authority of State or municipality with jurisdiction to
regulate rates and charges for sale of electric energy.

722{h)

1b

None

Foreign Exchange Swaps and Foreign Exchange Forwards
Provides process for Secretary of Treasury in considering

whether to exempt foreign exchange swaps or foreign exchange
forwards from the swap definition.

SECTION 723 - CLEARING

723(c)
-2

None

Persons subject to
pre-Dodd-Frank
Act CEA Section
2(h)

Grandfather Provision

Permits petition with the CFTC within 60 days of enactment to
allow petitioners to remain subject to existing Section 2¢h) of the
CEA for 1 year.

724(b)

None

FCMs and
Derivatives
Clearing
Organizations

Bankruptcy Treatment of Cleared Swaps
Makes amendments to the Bankruptcy Cede relating to cleared

swaps.

' The amended definition of the term “commodity” became effective on June |, 2010,
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CATEGORY 4: SELF-EFFECTUATING TITLE VII PROVISIONS THAT ARE
NOT SUBJECT TO CFTC PROPOSED TEMPORARY RELIEF RE. EFFECTIVE DATE

Dodd-

Frank

Section
No.

CEA Section
No.'*

Provision,
Obligation or
Prohibition
Applicable Te:

Summary Description

(“DCOS”)

725¢a)

Sb(b)

DCOs

Voluntary Registration
A person clearing transactions that are not required to be
cleared may voluntarily register as a DCO.

725(b)

Sb(g)-(h)

SEC-registered
Depaository
institutions, SEC-
registered clearing
agencies, foreign
clearinghouses

Depesitory Institutions/Clearing Agencies/Foreign
Clearinghouses

If required to be registered as a DCO: (a) depository institutions
are deemed to be registered to the extent that, before enactment,
they cleared swaps as a multilateral clearing organization; and
(b) SEC-registered clearing agencies are deemed to be registered
to the extent that, prior to enactment, they cleared swaps.
Provides CFTC with authority to exempt SEC-registered
clearing agencies and foreign clearinghouses from DCO
registration requirements for clearing swaps if subject to
comparable, comprehensive supervision and regulation.

725(b)

Sh(i)

DCOs

DCO - Chief Compliance Officer (“CCO™)

Must designate a CCO who reports directly to the board or to
the senior officer of the DCO, to perform specified duties.

725(c)

Sb(e}2)

DCOs

DCO Core Principles
Registered DCOs must comply with the new Core Principles and
any other requirements imposed by rule or regulation.

725(0)

8(e}

Fereign central
banks

Information Sharing
Permits CFTC to share information with foreign central banks

and ministries under certain circumstances.

725(h)

Sb(n(1)

DCOs

Reducing Clearing Systemic Risk
Provides that DCO may not be compelled to accept counterparty
credit risk of another clearing erganization.

SECTION 734 —- DERIVATIVES TRANSACTION

EXECUTION FACILITIES (“DTEFs”™} AND
EXEMPT BOARDS OF TRADE

734

5a of pre-
Dodd-Frank
Act CEA

DTEFs

DTEFs
Repeal provisions enacted in Commodity Futures Modernization
Act of 2000 that authorized DTEFs.

SECTION 735 — Designated Contract Markets (“DCMs™)

735(a)

5(b)

DCMs

Contract Market Designation
Repeals provisions setting forth criteria for designation as a
DCM.

735(b)

5(d)

DCMs

DCM Core Principles
Registered DCMs must comply with the new Core Principles and

any other requirements imposed by rule or regulation.

SECTION 736 - MARGIN WITH RESPECT TO
REGISTERED ENTITIES

736

8a(7)

Registered entities

Margin with respect to registered entities
Permits CFTC to alter or supplement rules of a registered entity

with respect to the setting of margin levels upon certain specified
conditions,

SECTION 738 - FOREIGN BOARDS OF TRADE (“FBOTs")

738

4(b)

FBOTs

FBOT Requirements.

Permits CFTC to write rules for the registration of FBOTs that
provide direct access to U.S. customers. Impaoses requirements
an FBOT contracts provided to U.S. customers by direct access
that are linked to the settlement price of a contract traded on a
registered entity in the U.S. Provides protections for CFTC
registrants trading futures contracts on an FBOT in certain
circumstances, and legal certainty for such transactions even if
the FBOT fails to comply with the CEA.

SECTIONS 739 and 749 — LEGAL CERTAINTY FOR SWAPS
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CATEGORY 4: SELF-EFFECTUATING TITLE VII PROVISIONS THAT ARE
NOT SUBJECT TO CFTC PROPOSED TEMPORARY RELIEF RE. EFFECTIVE DATE

Dodd-

Frank

Section
No.

CEA Section
No.!*

Provision,
Obligatien or
Prohibition
Applicable To:

Summary Description

739

22¢a)(1), (4)-
®

Swap
counterparties

Legal Certainty for Swaps
No transaction between Eligible Contract Participants (“ECPs”)

{or persons reasonably believed to be ECPs) shall be void,
voidable, or unenforceable, and no party shall be entitled to
rescind or recover any payment made with respect thereto, based
solely on the failure of the agreement, contract, or transaction to
meet the definition of a swap or otherwise be cleared as required
by the CEA,

Unless specifically reserved in a swap, neither the enactment of
the Dodd-Frank Act nor any requirement under that Act shall
qualify as a termination event, force majeure, illegality,
regulatory change or similar event under the swap that would
permit termination, renegotiation, modification or amendment of
the swap.

749

22(ax1)

Swap
counterparties

Private Rights of Action
Applies CEA private right of action provisions to violations

involving swaps.

SECTIONS 741-744 AND 746-748 - ENFORCEMENT
PROVISIONS
SO,

741(a)

4b-1

Various

General Enforcement Provision
Sets boundaries of enforcement authority ever swaps and
SDs/MSPs between CFTC and prudential regulators.

741(h)
8%

HH2BHO)

Persons d in

Forex Enforcement Authority

gag
off-exchange forex
transactions with
retail customers

Amends CFTC enforcement authority with respect to off-
exchange forex transactions with retail customers.

741{c)

Nene

Entities regulated
by Federal banking
agencies

Prudential Regulators
Savings clause for appropriate Federal banking agencies with
respect to pradential standards imposed outside of Title VI

T42(a)
and
(c)lw

22HD)E)

Persons engaged in
off-exchange
transactions with
retail customers

Retail Commodity Transactions
Provides CFTC with enforcement authority for non-forex retail

commodity transactions. Prohibits entities regulated by certain
Federal regulatory agencies from engaging in retail forex
transactions except pursnant to rules by the applicable
regulatory agency allowing such transactions on such terms and
conditions as the regulatory agency shajl prescribe.

743

Neone

None

Other Authority

Unless otherwise provided, CFTC-related provisions in Title VII
do not divest banking agencies, the CFTC, the SEC, or other
Federal or state agencies of any authority derived from any other
applicable law.,

744

6c(d)

None

Restitution Remedies

Provides CFTC with the authority to seek restitution for
violations of the CEA in the amount of losses proximately caused
by such violations.

747

4e(a)(5)-(6)

Traders en
registered entities

Anti-Disruptive Practices Authority
Prohibits any persen from engaging in specifically enumerated

bad acts: (a) violating bids or offers; (b) intentional or reckless
disregard for the orderly execution of transactions during the
closing period; or (¢) spoofing. Provides CFTC with authority to
prohibit other deceptive trading practices.

' Section 742(b) makes a technical correction to the Gramm-Leach-Bliley Act.
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CATEGORY 4: SELF-EFFECTUATING TITLE V11 PROVISIONS THAT ARE
NOT SUBJECT TO CFTC PROPOSED TEMPORARY RELIEF RE. EFFECTIVE DATE

Dodd- CEA Section Provision, Summary Description
Frank No.!* Obligation or
Section Prohibition
No., Applicable To:
748 23(g), (h), (m) | Employers of Commodity Whistieblower Incentives and Protection
and (n) whistleblowers Protects whistleblowers from retaliation. Provides that such
right may not be waived, and whistleblowers may not be
required to agree to arbitration of retaliation disputes.
745(a), | Sc(a)2), 5c{c) | Registered entities Interpretations; Certifications and Prior Approvals
(b) and | and pre- Provides that CFTC interpretations of Core Principles may
(c) Dodd-Frank provide the exclusive means for complying with those Core
Act Section Principles. Establishes a self-certification procedure with respect
Sc(d) to rules and preducts under a 14/90 day CFTC review process
for new rules or rule amendments, Provides that a registered
entity may seek CFTC prior approval with respect to rules or
products. Repeals requirements imposed by CEA Section Sc(d)
of pre-Dodd-Frank Act on filing enforcement action when CFTC
determines that a registered entity is violating a Core Principle.
749 Muitiple Various Conforming Amendments
Conforming amendments to CEA Sections 4d (FCM Registration
Requirements); S¢c (Common Provisions Applicable to Registered
Entities); Se (Suspension or Revocation of Designation as a
Registered Entity); 6(b) (Court Review of CFTC Orders);
12(e}(2)(B) (Cooperation with Other Agencies); and 17(r)(1)
(Registered Futures Associations: Duplicative Regulation of Dual
Registrants).
750 None None Study on Oversight of Carbon Markets
751 2(a)(15) None Energy and Environmental Markets Advisory Committee
752 None None International Harmonization
754 None None Effective Date

[FR Doc. 2011-18248 Filed 7-18-11; 8:45 am]|
BILLING CODE 6351-01-C

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40

[Docket Nos. RM10-15-001 and RM10-16—
001; Order Nos. 748-A and 749-A]

Mandatory Reliability Standards for
Interconnection Reliability Operating
Limits; System Restoration Reliability
Standards

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order on Clarification.

SUMMARY: On March 17, 2011, the
Commission issued Order Nos. 748 and
749, which approved new and revised
Reliability Standards, including IRO-
004-2 and EOP-001. In this order, we
grant the North American Electric
Reliability Corporation’s (NERC) request
for clarification of certain aspects of
Order No. 748 including: The proper
effective date language for Reliability
Standard IRO-004-2; the correct version
identification for the approval of EOP—

001 intended by the Commission; and
the proper effective date for Reliability
Standard EOP-001-2. The Commission
also grants NERC’s request for
clarification of Order No. 749 with
respect to the version EOP—001 the
Commission intended to approve and its
effective date.

DATES: Effective Date: This order on
rehearing and clarification will become
effective July 19, 2011.

FOR FURTHER INFORMATION CONTACT:

Darrell Piatt (Technical Information),
Office of Electric Reliability, Division
of Reliability Standards, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502-6687.

David O’Connor (Technical
Information), Office of Electric
Reliability, Division of Reliability
Standards, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
6695.

William Edwards (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502—6669.

Terence Burke (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888

First Street, NE., Washington, DC
20426, (202) 502-6498.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A. LaFleur.

Order on Clarification

Issued July 13, 2011

1. On March 17, 2011, the
Commission issued Order Nos. 748 and
749, which approved new and revised
Reliability Standards, including IRO—
004—2 and EOP-001. In this order, we
grant the North American Electric
Reliability Corporation’s (NERC) request
for clarification of certain aspects of
Order No. 748 including: (1) The proper
effective date language for Reliability
Standard IRO-004-2; (2) the correct
version identification for the approval of
EOP-001 intended by the Commission;
and (3) the proper effective date for
Reliability Standard EOP-001-2. The
Commission also grants NERC’s request
for clarification of Order No. 749 with
respect to the version EOP-001 the
Commission intended to approve and its
effective date.
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I. Background
A. Order No. 748

2. Order No. 7481 approved three new
Interconnection Reliability Operations
and Coordination (IRO) Reliability
Standards and seven revised Reliability
Standards related to Emergency
Operations and Preparedness (EOP),
IRO, and Transmission Operations
(TOP). The approved IRO Reliability
Standards were designed to prevent
instability, uncontrolled separation, or
cascading outages that adversely impact
the reliability of the interconnection by
ensuring that the reliability coordinator
has the data necessary to analyze and
monitor Interconnection Reliability
Operating Limits (IROL) within its
Wide-Area .2 The Final Rule also
approved the addition of two new terms
to the NERC Glossary of Terms,
“Operational Planning Analysis’” and
“Real Time Assessment.”

B. Order No. 749

3. Order No. 7493 approved three
EOP Reliability Standards as well as the
definition of the term ‘“Blackstart
Resource.” The approved Reliability
Standards require transmission
operators, generation operators, and
certain transmission owners and
distribution providers to ensure that
plans, facilities, and personnel are
prepared to enable system restoration
from Blackstart Resources and require
reliability coordinators to establish
plans and prepare personnel to enable
effective coordination of the system
restoration process. The Commission
also approved NERC’s request to retire
four effective and one pending
Reliability Standards.

C. Requests for Clarification

4. On April 18, 2011, NERC submitted
a request for clarification of certain
aspects of Order No. 748 including: (1)
The effective date of Reliability
Standard IRO-004-2; (2) the version of
EOP-001 approved by the Commission;
and (3) the effective date of Reliability
Standard EOP-001-2. On the same day,
NERC submitted a request for
clarification of Order No. 749 similarly

1 Mandatory Reliability Standards for
Interconnection Reliability Operating Limits, Order
No. 748, 134 FERC 61,213 (2011).

2The term “Wide-Area” is defined in the NERC
Glossary of Terms Used in Reliability Standards
(NERC Glossary), approved by the Commission. As
defined, Wide-Area includes not only the reliability
coordinators’ area, but also critical flow and status
information from adjacent reliability coordinator
areas as determined by detailed system studies to
allow the calculation of IROLs. See NERC Glossary
available at http://www.nerc.com/docs/standards/
rs/Glossary_of Terms_2010April20.pdf.

3 System Restoration Reliability Standards, Order
No. 749, 134 FERC { 61,215 (2011).

seeking clarification on the version of
Reliability Standard EOP-001 approved
by the Commission and its effective
date.

5. With respect to Reliability Standard
IRO-004-2, NERC states that the
effective date provision in Reliability
Standard TRO-004-2 is inconsistent
with the implementation of the three
new IRO standards. NERC explains that
it proposed, in its petition, to retire six
of the seven requirements in the IRO—
004-1 standard, and designated the one
remaining requirement as IRO-004-2.
The Commission approved IRO-004-2
in the Final Rule, but the effective date
provision in IRO-004-2 states that the
entire Reliability Standard should be
retired, even though one requirement
remains in effect with Commission
approval of revised Reliability Standard.
NERC requests clarification from the
Commission that the effective date
language in the IRO-004-2 standard
should be revised as “the latter of either
April 1, 2009 or the first day of the first
calendar quarter, three months after
applicable regulatory approval.”

6. Second, NERC requests clarification
regarding the Commission’s approval of
Reliability Standard EOP—001-1. NERC
notes that at the same time NERC
submitted a Petition in RM10-15-000,
NERC filed a petition in Docket No.
RM10-16—000 seeking approval of
certain EOP Reliability Standards. Each
Petition contained specific proposed
changes to Reliability Standard EOP—
001-0. NERC states in both Petitions
that it requested that the Commission
approve revised Reliability Standard
EOP-001-1 only if the concurrent
petition is not previously (or
concurrently) approved by the
Commission and otherwise to approve
Reliability Standard EOP—001-2, which
reflected the changes in both Petitions,
rather than EOP-001-1. NERC requests
clarification that EOP-001-2 is the
approved Reliability Standard given the
concurrent issuance of the Final Rules.

7. Finally, NERC requests clarification
regarding the effective date of Reliability
Standard EOP-001-2. NERC states that
it requested Reliability Standard EOP—
001-1 to become effective “the first day
of the first calendar quarter, three
months after applicable regulatory
approval.” However, NERC states that it
also requested that if the Commission
previously or concurrently approved
Reliability Standard EOP-001-2, it
should be made effective “twenty-four
months after the first day of the first
calendar quarter following applicable
regulatory approval.” NERC seeks
clarification that Reliability Standard
EOP-001-2 be made effective in
accordance with the implementation

schedule in the EOP—001-2 Reliability
Standard given the concurrent issuance
of the Final Rules.

II. Discussion

8. The Commission grants NERC’s
request for clarification regarding
Reliability Standard IRO—004-2.
Consistent with our approval of IRO—
004-2, the Commission clarifies that the
effective date provision in IRO-004-2
should be modified as requested by
NERC to reflect the one requirement in
TRO-004-2 that was not retired. NERC
has included the modified effective date
provision for IRO—004-2 as Exhibit A to
its request for clarification. This
clarification should alleviate confusion
implementing Reliability Standard IRO-
004-2.

9. The Commission also clarifies that
it approved Reliability Standard EOP—
001-2. Each NERC Petition in Docket
Nos. RM10-15-000 and RM10-16-000
proposed unique changes to EOP-001—
0 not reflected in the other petition
presenting a logistical problem with
cross-references. Given the issuance of
Order Nos. 748 and 749, both on March
17, 2011, Reliability Standard EOP—
001-2 is the currently-operative version.
Moreover, we clarify that Reliability
Standard EOP—001-2 shall become
effective according to the
implementation schedule in that
standard.

III. Document Availability

10. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

11. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

12. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—8659. E-mail the
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Public Reference Room at
public.referenceroom@ferc.gov.

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2011-18066 Filed 7-18-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 511
RIN 2125-AF19

Real-Time System Management
Information Program

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Summary of responses to
request for comments.

SUMMARY: The final rule establishing the
minimum parameters and requirements
for States to make available and share
traffic and travel conditions information
via real-time information programs as
required by Section 1201 of the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) was published on
November 8, 2010. In issuing the final
rule, the FHWA also sought additional
comments relating to the costs and
benefits of the Real-Time System
Management Information Program and
general information about current and
planned programs. Thirty-one entities
provided responses to the Request for
Comments and this document provides
a summary of those responses.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Rupert, FHWA Office of
Operations, (202) 366—2194, or via
e-mail at robert.rupert@dot.gov. For
legal questions, please contact Ms. Lisa
MacPhee, Attorney Advisor, FHWA
Office of the Chief Counsel, (202) 366—
1392, or via e-mail at
lisa.macphee@dot.gov. Office hours for
the FHWA are from 7:45 a.m. to

4:15 p.m., e.t.,, Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

This document, all comments, and the
final rule may be viewed on line
through the Federal eRulemaking portal
at: http://www.regulations.gov. The
docket identification number is FHWA—
2010-0156. The Web site is available 24
hours each day, 365 days each year.
Anyone is able to search the electronic
form of all comments in any one of our
dockets by the name of the individual

submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, or labor union).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(Volume 65, Number 70, Pages 19477—
78) or you may visit http://
DocketsInfo.dot.gov.

Request for Comments

The FHWA issued the final rule
establishing requirements for the Real-
Time System Management Information
Program on November 8, 2010, at 75 FR
68418. The final rule document also
sought additional comments relating to
the costs and benefits of the Real-Time
System Management Information
Program and general information about
current and planned programs.
Although the Regulatory Cost Analysis
found in the docket for the rulemaking
attempts to capture the scope of costs
and benefits associated with this rule,
the FHWA sought further information to
determine a comprehensive picture of
costs and benefits given the flexibility of
approaches that can be used and the
limitations of the current studies.

The specific questions posed in the
Request for Comments were:

(1) What are the costs and benefits of
each individual provision required
under rule? If some provisions have net
costs, would certain modifications to
those provisions lead to net benefits?

(2) What are the impacts of requiring
these provisions on States and
Metropolitan Areas (do some States and
Metropolitan Areas realize net costs
instead of net benefits)? If some States
and Metropolitan Areas realize net
costs, would certain modifications to
provisions ensure net benefits?

(3) Is there a specific, alternative
approach to calculating costs and
benefits that would be more appropriate
than the current use of the Atlanta
Navigator Study?

(4) Although information
dissemination to the public is not
within scope of this rule, it is important
to understand how information is
typically disseminated so that the
technologies used to collect and monitor
data are compatible with technologies
used to disseminate this information.
This is especially important to keep up
with new technological advances and to
ensure that States use the most effective,
low cost methods to both collect and
disseminate information.

(A) What technologies will States use
to collect and monitor information
under this rule?

(B) What technologies are States
planning to use to disseminate this

information or what are they already
using?

(C) Do the technologies States plan to
use present any interoperability issues?
Do they allow for use of advanced
technologies that could be the most
cost-effective means of collecting and
disseminating this information?

(D) Are there any structural
impediments to using low-cost
advanced technologies in the future
given the provisions and specifications
contained in this rule?

(E) Given the research investment into
wireless communications systems in the
5.9 GHz spectrum for Intelligent
Transportation Systems applications, to
what extent could systems in this
spectrum also be used to fulfill the
requirements of this rule and/or enable
other applications?

(F) Given that there are legacy
technologies in place now, and that
there are new technologies on the
horizon that are being adopted, how can
we ensure that investments made today
to comply with this rule are sustainable
over the long term?

(5) This rule defines Metropolitan
Areas to mean the geographic areas
designated as Metropolitan Statistical
Areas by the Office of Management and
Budget with a population exceeding
1,000,000 inhabitants. Is this population
criterion appropriate, rather than
considering traffic, commuting times, or
other considerations?

Summary of Responses

Fourteen of the 31 parties that
provided comments responded to at
least some of the questions. Other
comments provided discussions
regarding real-time information or
presented questions on specific
provisions of the regulation.
Clarifications are offered below in
addition to summarizing the responses
to the Request for Comments.

Comments on the Final Rule

Three of the general comments to the
docket posed questions related to the
roadways that are included under the
Real-Time System Management
Information Program and travel time
reporting requirements. The program
includes all the roads of the Interstate
System (23 CFR 511.311) and other
roads in metropolitan areas deemed to
be “routes of significance” by the States
(23 CFR 511.313). Similar to design
exceptions permitted under 23 U.S.C.
103(c)(1)(B)(ii), highways on the
Interstate System in Alaska and Puerto
Rico may be granted exemptions from
the requirements of the Real-Time
System Management Information
Program upon request from the States.
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In metropolitan areas, the requirement
for travel time information in
metropolitan areas under 23 CFR
511.309(a)(4) only applies to roads of
the Interstate System and routes of
significance that are limited-access
roads.

Seven of the comments posed
questions related to the information
requirements of the Real-Time System
Management Information Program.
There were two specific comments
about the need for increased
infrastructure or sensors to provide
continuous roadway weather
monitoring to comply with the
requirements of 23 CFR 511.309(a)(3) for
roadway weather observations. In
addressing similar comments received
to the Notice of Proposed Rulemaking,
the Final Rule was revised to reduce the
frequency and minimum level of
roadway weather information required
under the program so that observation-
level (in contrast to electronically-
monitored) information could comply
with the requirement.

A couple of these commenters
included questions related to
determining the quality of the real-time
information in meeting the requirements
of 23 CFR 511.309(a)(5) and (6). Since
the Real-Time System Management
Information Program only includes
requirements for information and does
not include any specific technology or
system design requirements, specific
methods for measuring the quality of
information cannot be included. The
States, as designers or procurers of the
systems that provide the information
required under the program, are in the
best position to decide upon the specific
methods for gauging the quality of their
information systems. Hence, the
provision in 23 CFR 511.311(b) requires
States to determine the methods to be
used in measuring the quality of the
real-time information and receive
FHWA concurrence in the selected
methods.

Finally, three commenters discussed
specific aspects of system design or
information dissemination related to the
Real-Time System Management
Information Program, including
referring to private sector providers and
detailed methods for determining
locations. Since the program
requirements do not include specific
system design or dissemination, these
comments, while providing good
information and discussion about real-
time information systems, are outside
the scope of the regulation.

Responses to the Request for Comments

The responses to the first two
questions were very similar in nature.

Responders noted that determining
costs and benefits for individual
provisions of the regulation was
difficult if not impossible since, as
noted by the South Dakota Department
of Transportation, “* * * the same
infrastructure is used to satisfy multiple
provisions, identifying individual costs
is also very complex.” The Virginia
Department of Transportation
commented that the benefits of
information depend largely on how
such information will be used and
decoupling data collection from data
usage makes it challenging to properly
define or quantify the benefits. In
addition, the Minnesota Department of
Transportation commented that it is
very difficult to determine costs and
benefits for the individual rule
provisions since the various provisions
are not normally implemented
separately. Since these functions tend to
be deployed simultaneously, separate
determination of the costs and benefits
is often impossible.

Three responders provided
information related to costs to
implement and operate various
transportation management and
information systems. Minnesota
provided its costs for installing freeway
management systems that include real-
time traffic monitoring components but
also include video cameras, dynamic
message signs, and other components
outside the scope of this regulation.
Alaska provided costs related to its
statewide information system, but also
included costs related to highways of
significance. Because Alaska does not
have any major metropolitan areas (as
defined in 23 CFR 511.303), there are no
routes of significance subject to this
regulation. Kansas provided detailed
cost information for its traveler
information systems, including costs
related to additional installation of
roadway devices for real-time
monitoring in the Kansas City
metropolitan area that reflect
implementation across the entire
Metropolitan Statistical Area (MSA). As
noted later in the summary of responses
to the fifth question and responding to
concerns related to the expanse of the
MSA, the FHWA will develop
guidelines to provide assistance in
consistent identification of affected
roadways in metropolitan areas. This
cost information, when examined for
potential implementation of systems
within the scope of this regulation,
aligns with the cost assumptions
presented in the rulemaking.

No responder was able to provide any
readily-available quantifiable
information about benefits of a real-time
information program. The Kansas

Department of Transportation provided
information from an analysis conducted
for the Kansas City metropolitan area
that indicated an eight to one (8:1)
benefit to cost ratio for investments in
the intelligent transportation systems
(ITS) technologies used in the Kansas
City area, but noted that the ratio would
likely be lower for rural areas. The
Kansas Department of Transportation
also noted that potential modifications
to the provisions to eliminate
continuous reporting of construction,
incident, and road condition
information or increasing the timeliness
of information to more than 20 minutes
may reduce overall costs. The North
Dakota Department of Transportation
similarly commented on the challenges
of providing continuous traffic and
travel conditions, especially for rural
States.

The Minnesota Department of
Transportation commented that one
consideration of costs and benefits is
that for public sector transportation
management systems, the benefits
accrue to a different entity than the
entity that pays the costs. The benefits
accrue to individual drivers and to
society as a whole, but do not provide
funding back into the public agency’s
budget, although the public agency must
manage the costs of installation,
operation, and maintenance as part of
its constrained budget. Minnesota
further commented that one way to
increase the benefit-to-cost ratio would
be to increase the use of automation,
thereby decreasing manual data entry.
The personnel that manually enter data
are the busiest with their other tasks at
the very time the data needs to be
entered. Meeting the rule timeliness
requirements is most affected by
availability of staff to ensure timely data
entry, which is a cost consideration. The
Alaska Department of Transportation
and Public Facilities noted that a
Federal requirement for real-time data
management requires department-wide
cooperation and collaboration at the
State and local levels, and it cannot
stress this as a benefit enough,
considering the many stove pipe
systems around the department that
should coordinate.

There were four responses to the third
question. The Pennsylvania Department
of Transportation commented that it
anticipated using its own benefit-cost
analysis methods for any real-time
information system implementations.
The Virginia Department of
Transportation commented that one
alternative approach is to calculate costs
and benefits within the contexts of
different objective areas, for example,
analyzing congestion relief along a
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corridor or an urban area, improving
traveler satisfaction, or improving the
effectiveness of traffic incident
management. The Kansas Department of
Transportation reiterated the approach
it used in determining the benefit-to-
cost ratio of eight-to-one for the Kansas
City area. The South Dakota Department
of Transportation commented that an
approach that is more clearly applicable
to rural areas would be desirable since
congestion is not the primary travel
concern in rural States such as South
Dakota.

The fourth question, with its six parts,
was the most complex and received
12responses. Not all responders
commented on all parts of the question.
The responses to the first two parts
related to technologies used to collect
and to disseminate information,
indicated the use of traditional
techniques such as manually-entered
information, sensors, cameras, highway
advisory radios, dynamic message signs,
511 travel information telephone
services, and Internet web sites. Some
responders noted the use of newer and
emerging techniques such as gathering
information from buses serving as traffic
probes, acquiring information from
private providers, using social media to
provide information, electronic mail
alerts, and developing applications for
use by consumer mobile electronic
devices.

Responders to the third part of the
fourth question, related to
interoperability issues of planned
technologies, discussed the desire to use
open platform based applications and
approved ITS communications
standards. The Pennsylvania
Department of Transportation noted that
interoperability issues associated with
meeting the Real-Time System
Management Information Program
requirements would be similar to
interoperability issues associated with
deployment of a statewide ITS device
command and control software
application. The Chicago Department of
Transportation noted that it is working
with regional stakeholders to address
the interoperability, technical, and
comparability issues within the
framework of the northeastern Illinois
regional ITS architecture.

Responses to the fourth part of the
fourth question indicated that there may
be some challenges to using low-cost
advanced technologies, especially
related to State procurement or public-
private partnership arrangements. The
Pennsylvania Department of
Transportation noted that a potential
impediment may be State procurement
laws that could determine how
technologies may be obtained, and that

there are certain cases where proprietary
hardware should be considered. The
Minnesota Department of
Transportation commented that a
structural impediment exists in
combining State-owned infrastructure-
based information with purchased
privately-sourced information. The use
of purchased data from private sources
to fill in gaps in coverage has been
hindered by data ownership issues,
necessitating a completely separate data
system to ensure that the private-
sourced data is not provided to
competitors through the State’s
information dissemination system.
These duplicate systems have not been
practical, but in geographic areas with
little State-owned infrastructure-based
information this would be less of an
impediment. The Kansas Department of
Transportation commented that
although it has had a positive
experience with public-private
partnerships, it is also aware of the risks
associated with purchasing from or
relying on third-party providers for
critical infrastructure components
needed for the rule.

The fifth part of the fourth question
asked about the potential for 5.9
gigahertz (GHz) wireless
communications to fulfill the
requirements of the Real-Time System
Management Information Program. In
general, responders commented that 5.9
GHz communications holds potential
for helping meet the regulation’s
requirements, but in cooperation with
other wireless communications
methods. The Vehicle Infrastructure
Integration Consortium (VIIC) noted that
it expects that vehicles and roadway
infrastructure equipped with 5.9 GHz
communications systems for safety
enhancement ultimately could support
the purposes of the Program and be used
to fulfill some of the requirements of the
rule. However, these cooperative
communication systems are unlikely to
be available widely on vehicles or the
infrastructure by the November 2014
date for States to establish their
information programs for interstate
highways. The Minnesota Department of
Transportation noted that, given the
likely time frame for deployment of 5.9
GHz communications systems, it is too
early to plan for 5.9 GHz as part of the
implementation of the Real-Time
System Management Information
Program. The Virginia Department of
Transportation commented that it
envisions using 5.9 GHz
communications as a component of its
future ITS roadside applications since it
could facilitate the collection and
derivation of travel time information,

but Virginia is also testing other
wireless technologies to capture travel
times. The Illinois Department of
Transportation noted that absent a
system architecture and standards for
this communication and data, there is a
significant risk that stakeholders might
invest in technologies that will depend
on the 5.9 GHz spectrum that may be
allocated to other users as the migration
to comply with this requirement occurs.
Other responders such as the Nebraska
Department of Roads and the Alaska
Department of Transportation and
Public Facilities did not see a role for
5.9 GHz communications at this time.

The last part of the fourth question
asked about ensuring that investments
made today to comply with the Real-
Time System Management Information
Program are sustainable over the long
term. In general, responders commented
that sound planning for investments,
including the appropriate use of
established standards, offers the best
opportunity to ensure that the
investments made today and the
investments needed in the future are
sustainable. One responder commented
that technology advancements should
not discourage deployment of systems
using technologies, but rather sound
investments require that agencies and
developers need to do a good job with
the engineering of these systems. The
Pennsylvania Department of
Transportation commented that it is
always transitioning to newer and more
cost-effective technologies where
applicable since ITS technologies are
ever advancing. The replacement of
today’s technologies will be addressed
as part of the on-going expansion and
update of a State’s ITS infrastructure,
with effective planning, partner
participation, and standardization for
interoperability where possible assisting
with program sustainability. The
Chicago Department of Transportation
also noted that the regional ITS
architectures, the architecture planning
process, and the continued engagement
of operator-level stakeholders offers the
best opportunity to insure that the
investments made today and the
investments needed in the future are
sustainable. Chicago also noted that
continued vigilance is required to make
sure that changing technologies are
appropriately considered in planning
for, developing, deploying, and
operating Intelligent Transportation
Systems. The Minnesota Department of
Transportation noted that there have
always been legacy technologies and
new technologies and it has sought out
new technologies and adopted them as
appropriate. Minnesota further
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commented that it will use the best
current technologies for new projects
and upgrade legacy equipment through
attrition, since it is not necessary to
replace all the operational legacy
equipment every time something new
comes out. The Kansas Department of
Transportation noted that using existing
standards offers the greatest probability
of future compatibility as States
continue to stay up to date on new
technologies, use non-proprietary
equipment, support standards
compatibility, and cautiously use non-
proven technologies. Finally, the VIIC
commented that related to the
development of 5.9 GHz
communications systems, Federal
governance is necessary to avoid the
implementation of divergent and
conflicting requirements at the State or
local governance levels, which would
make deployment of a 5.9 GHz
communications system impracticable
for both system providers and users.
The VIIC also commented that a Federal
role is important to help assure long-
term technological stability for these 5.9
GHz communications systems.

The 11 responses to the fifth question
were consistent in identifying issues
related to metropolitan areas. In general,
there was agreement to using the
metropolitan statistical area population
of at least one million to determine
which metropolitan areas should fall
under the provisions of the Real-Time
System Management Information
Program. However, the comments
identified issues related to the expanse
of the geographic coverage of the roads
within the metropolitan area. Because
the geographic areas included under the
Metropolitan Statistical Area (MSA)
designations are expansive to include
areas to provide nationally consistent
delineations for collecting, tabulating,
and publishing Federal statistics, there
may be Interstate and other significant
roads that rarely if ever experience
congestion or variations in travel times.
Four responses, three from States that
do not include affected metropolitan
areas, concurred with the use of the
MSA for the Real-Time System
Management Information Program.
Three responses concurred with the use
of the MSA but suggested flexibility be
permitted to address the needs reflected
by traffic patterns. Four responses
suggested using the metropolitan
planning boundaries or central counties
for the geographic coverage of the Real-
Time System Management Information
Program. While there are no changes to
the definition of metropolitan areas,
these comments indicate a need for
additional guidelines related to the

roadway coverage within the
metropolitan areas. The FHWA will
develop guidelines from these
comments and in collaboration with
States and other stakeholders to provide
assistance in consistent identification of
affected roadways in metropolitan areas
for implementation of the Real-Time
System Management Information
Program.

Conclusion

The FHWA and other programs
within the DOT will use the valuable
information offered in the responses in
shaping program activities and projects.
Specifically, FHWA will use the
information to help in developing
further assistance in implementing the
Real-Time System Management
Information Program, including working
with stakeholders to develop guidelines
related to roadway coverage in
metropolitan areas.

Issued on: July 11, 2011.
Victor M. Mendez,

Administrator, Federal Highway
Administration.

[FR Doc. 2011-17986 Filed 7-18-11; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2550

RIN 1210-AB08

Requirements for Fee Disclosure to
Plan Fiduciaries and Participants—
Applicability Dates

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Final rule; delay of applicability
dates.

SUMMARY: This document delays
specified applicability and effective
dates of the Employee Benefits Security
Administration’s (EBSA) interim final
rule concerning fiduciary-level fee
disclosure and final rule concerning
participant-level fee disclosure. These
final rules were published in the
Federal Register on July 16, 2010 and
October 20, 2010, respectively. This
document delays and more closely
aligns the initial compliance dates of the
two rules in order to provide regulated
parties with more time to comply with
the new disclosure requirements. This
document adopts final amendments to
the initial compliance dates for both
rules.

DATES: The amendments made by this
document are effective as of July 15,
2011 and the effective date for the
interim final fiduciary-level fee
disclosure rule published on July 16,
2010 (75 FR 41600) is delayed from July
16, 2011 to April 1, 2012.

FOR FURTHER INFORMATION CONTACT:
Michael Del Conte, Office of Regulations
and Interpretations, Employee Benefits
Security Administration, (202) 693—
8500. This is not a toll-free number.

SUPPLEMENTARY INFORMATION:

A. Background

On July 16, 2010, EBSA published in
the Federal Register an interim final
rule enhancing required disclosure from
certain pension plan service providers
to plan fiduciaries as part of a
“reasonable” contract or arrangement
for services under ERISA section
408(b)(2) (75 FR 41600) (the “408(b)(2)
regulation” codified at 29 CFR
2550.408b—2(c)). EBSA subsequently
published in the Federal Register, on
October 20, 2010, a final rule
concerning the disclosure of plan fee
and expense information by plan
administrators to plan participants and
beneficiaries (75 FR 64910) (the
“participant-level disclosure regulation”
codified at 29 CFR 2550.404a-5). The
participant-level disclosure regulation
also modifies the disclosure
requirements in the Department’s
regulation under ERISA section 404(c),
at 29 CFR 2550.404c—1 (the “404(c)
regulation”), in order to avoid
duplication and to integrate its
requirements with those of the new
participant-level disclosure regulation.

As originally published, the effective
date for the interim final 408(b)(2)
regulation was July 16, 2011, as to both
new and existing contracts or
arrangements between covered plans
and covered service providers. The
Department received many requests that
this effective date be delayed. A
significant number of parties argued that
more time is essential to update systems
and procedures for information
collection and disclosure. Pointing out
that the Department had not yet
published a final rule, parties explained
that, if the Department modifies the
current interim final rule, service
providers will need additional time to
make further changes to their systems
and procedures for information
collection and disclosure. Based on
these concerns, the Department believed
that an extension of the rule’s effective
date would allow time for improved
compliance by plans and service
providers, and thus would be in the
interests of participants and
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beneficiaries. In February 2011, the
Department announced its intention to
delay the 408(b)(2) regulation’s effective
date until January 1, 2012.1 The
Department did not receive any negative
comments on this announcement. In
order to effectuate its intention, on June
1, 2011, the Department published a
proposal to formally delay the effective
date of the 408(b)(2) regulation to
January 1, 2012.

As with the 408(b)(2) regulation, the
Department received many requests that
additional time be provided for parties
to comply with the participant-level
disclosure regulation. Parties argued
that it would be preferable to extend
application of the participant-level
disclosure regulation until after the
effective date of the 408(b)(2) regulation.
Specifically, these parties pointed to the
provision in the 408(b)(2) interim final
regulation which requires covered
service providers to furnish information
requested by a responsible plan
fiduciary or plan administrator in order
to comply with ERISA’s reporting and
disclosure requirements,2 which would
include information needed to comply
with the participant-level disclosure
regulation. It would facilitate
compliance with the participant-level
disclosure regulation, they argued, if
covered contracts and arrangements
were first brought into compliance with
the 408(b)(2) regulation, so that this
reporting and disclosure provision is in
effect, prior to the applicability of the
participant-level disclosure regulation.
The Department agreed that aligning the
application of these two regulations
would assist plan fiduciaries and plan
administrators in obtaining information
required to comply with the participant-
level disclosure regulation. Further, the
Department believed that, similar to the
408(b)(2) regulation, a limited extension
of time to satisfy the initial compliance
requirements for the participant-level
disclosure regulation is in the best
interests of covered individual account
plans and their participants and
beneficiaries. Delaying the application
date would better afford plans sufficient
time to ensure an efficient and effective
implementation of the participant-level
disclosure regulation.

To accomplish this, the Department,
in its June 1, 2011 Federal Register
notice, proposed to amend the
transitional rule in paragraph (j)(3)(i) of
the participant-level disclosure
regulation. The transitional rule (as
originally published) required
individual account plans to furnish the

1 See http://www.dol.gov/ebsa/newsroom/2011/
ebsa021111.html.
229 CFR 2550.408b-2(c)(1)(vi).

initial disclosures required under the
regulation no later than 60 days after the
applicability date. The applicability
date is the first day of the first plan year
beginning on or after November 1, 2011.
The Department proposed to delay the
transition rule to provide plans with up
to 120 days (rather than 60) after the
plan’s applicability date to furnish the
initial disclosures that otherwise are
required to be furnished on or before the
date on which a participant or
beneficiary can first direct his or her
investments. Under the proposed
transition rule, the initial disclosures
would have to be provided to all
participants and beneficiaries who have
the right to direct their investments
when such disclosures are furnished,
not just to those individuals who had
the right to direct their investments on
the applicability date. This was to
ensure that individuals who become
plan participants in between the
applicability date and the end of the
proposed 120-day period receive the
important information required under
the regulation.3

B. Comments Received and the
Department’s Response

In response to its proposal, the
Department received 11 comment
letters.# This section summarizes these
comments, the Department’s response,
and the final regulatory amendments
published in this notice.

1. Applicability Dates; Technical
Clarifications

Commenters generally supported the
Department’s proposed alignment of the
two rules’ applicability dates and
believe that the 408(b)(2) regulation
should, as proposed, be effective before
plans are required to comply with the
participant-level disclosure regulation.
Commenters disagreed, however, about
the specific timeframes proposed by the
Department (i.e., that the 408(b)(2)
regulation would be effective on January
1, 2012 and that the transition rule for
the participant-level disclosure
regulation would be extended from 60
to 120 days following a covered
individual account plan’s applicability
date). Some commenters endorsed the
proposed timeframes. They explained
that the Department has been working

30One commenter requested clarification that the
proposed transition rule was not intended to apply
to newly eligible employees on an ongoing basis;
the Department confirms that the transition rule, as
finalized in this notice, applies only to employees
newly eligible on the applicability date and during
the transition period, but not after a plan’s
transition period ends.

4These comments are available on the
Department’s Web site at: http://www.dol.gov/ebsa/
regs/cmt-1210-AB08a.html.

on fee disclosure and related issues for
several years, and that service and
investment providers, as well as plan
fiduciaries, have had ample time to
monitor these developments in fee
disclosure and prepare for compliance.
Further, one commenter stressed that
application of the rules should not be
further delayed because of the direct
impact of plan fees on participants’ and
beneficiaries’ retirement security.

Other commenters, however, argued
that the Department must further delay
application of the rules to enable timely
compliance by service providers, plan
fiduciaries, and plan administrators.
Commenters explained that continuing
uncertainty exists as to whether the
Department will make significant
changes from the interim final rule
when it publishes the final 408(b)(2)
regulation. Given this uncertainty,
service providers argued that they will
not be able to effectively finalize their
system modifications or to firmly
establish the content and format of their
disclosures to reflect any such changes
by January 1, 2012. One commenter also
asserted that plan fiduciaries, who will
be required to review and analyze the
408(b)(2) regulation’s new disclosures,
will not have enough time to satisfy
these obligations and, if necessary, take
action in response to the disclosures
received from their plan service
providers. Commenters provided several
alternatives for further delaying the
effective date of the 408(b)(2) regulation,
for example, delaying the compliance
date for six or twelve months following
publication of a final rule or until
January 1, 2013. To address
commenters’ concerns as to any new
requirements in the final regulation,
commenters suggested that the
Department also could provide a
delayed effective date for such new
requirements, or announce a transition
period during which parties may rely on
the interim final rule.

Commenters also presented a variety
of concerns as to why application of the
participant-level disclosure regulation
should be further delayed. For example,
service providers and plan
administrators continue to request
interpretive guidance from the
Department as to plan administrators’
obligations under the participant-level
disclosure regulation; commenters
believe that such obligations are not
clear and that additional guidance from
the Department is necessary before
parties are required to comply.
Commenters also offered a variety of
technical issues faced by plans and
service providers as they prepare for
compliance, for example potential
difficulties in obtaining required
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investment information concerning non-
registered plan designated investment
alternatives and challenges faced by
multi-vendor 403(b) plans that must
obtain and compile data from vendors
with different recordkeeping systems.
Commenters suggested that the
transition rule should be revised to be
120 or 180 days following the effective
date of the 408(b)(2) regulation (rather
than 120 days following the plan’s
applicability date). Commenters
explained that tying the transition rule
to the effective date of the 408(b)(2)
regulation would avoid inconsistent
treatment for non-calendar year plans
under the proposed transition rule,
which would, for example, result in a
November 1 plan being unable to take
full advantage of the proposed 120-day
transition rule.

Based on its careful review of the
comments and consideration of the
arguments presented, the Department is
amending the effective date of the
408(b)(2) regulation to be April 1, 2012.
This is 3 months longer than the length
of the extension in the proposal. As of
publication of this notice in the Federal
Register, the Department has not yet
published a final 408(b)(2) regulation.
To the extent the final regulation
includes changes from the interim final
rule, the Department agrees that covered
service providers and plan fiduciaries
would benefit from additional time to
review such changes and make final
modifications to their systems and
disclosures. The Department wants to
ensure that thorough and accurate
disclosures, in compliance with the
final 408(b)(2) regulation, are furnished
to plan fiduciaries to help them
carefully analyze plan service contracts
and arrangements in compliance with
their fiduciary duties under ERISA.
Commenters generally requested an
extension longer than 3 months. The
Department, however, is not persuaded
that such an extension is necessary
under the circumstances. The
Department intends to publish a final
408(b)(2) regulation in the Federal
Register before the end of the year, and
does not expect that the changes to the
interim final rule are likely to require
more additional time for compliance
than is provided in this document. The
Department also believes that a further
delay in implementing the regulation is
not in the best interest of responsible
plan fiduciaries, plan administrators,
and plan participants and beneficiaries.
In the Department’s view, delaying the
effective date until April 1, 2012 strikes
a balance between these competing
considerations.

As proposed, and consistent with
commenters’ views, these final

amendments will continue to align
application of the rules so that the
408(b)(2) regulation will be effective
prior to plans being required to furnish
disclosures pursuant to the participant-
level disclosure regulation. However, in
response to commenters’ concerns, the
Department has modified the proposed
transition rule for the participant-level
disclosure regulation. First, the
Department agrees with commenters
that the transition rule should be tied to
the effective date for the final 408(b)(2)
regulation. This linkage will ensure that
the 408(b)(2) regulation becomes
effective first, and that all plans
(regardless of whether they are calendar
year plans) will be able to take
advantage of the transition period
following the 408(b)(2) regulation’s
effective date. Second, because the
Department delayed the effective date of
the 408(b)(2) regulation for an
additional 3 months, and because the
beginning of the transition period under
the participant-level disclosure
regulation’s transitional rule will be
correspondingly delayed, the
Department is adopting a 60-day
transition period for the participant
level fee disclosure rule. Given the
additional time (3 months) being
provided to plan administrators because
of the 408(b)(2) regulation’s delayed
effective date, the Department believes
that a 60-day transition period following
such delayed date for the participant
level fee disclosure rule is sufficient
given commenters’ concerns.
Accordingly, paragraph (j)(3)(i)(A) of the
participant-level disclosure regulation
now provides that the initial disclosures
required on or before the date on which
a participant or beneficiary can first
direct his or her investments must be
furnished no later than the later of 60
days after the plan’s applicability date
or 60 days after the effective date of the
408(b)(2) regulation.

Finally, the Department also revised
the transitional rule by adding a new
subsection (j)(3)(i)(B) to provide
guidance on when the quarterly
disclosures required under paragraphs
(c)(2)(ii) and (c)(3)(ii) of the participant-
level disclosure regulation must first be
furnished. These disclosures must be
furnished no later than 45 days after the
end of the quarter in which the initial
disclosures (referred to in subsection
(j)(3)(1)(A) of the transitional rule) are
required to be furnished to participants
and beneficiaries. The new subsection
preserves ordinary sequencing of
disclosures under the regulation by
preventing the first quarterly disclosure
from being due before the first initial
disclosure.

The following example illustrates the
new bifurcated transitional rule in
paragraph (j)(3)(i)(A) and (B). As to
calendar year plans, the participant-
level disclosure regulation becomes
applicable on January 1, 2012. Pursuant
to subsection (A) of the final transitional
rule, such plans must furnish their first
set of initial disclosures (all disclosures
other than disclosures required at least
quarterly) no later than May 31, 2012,
which is 60 days after the April 1, 2012
effective date of the 408(b)(2) regulation.
Further, pursuant to subparagraph (B) of
the transitional rule, the disclosures
required by paragraphs (c)(2)(ii) and
(c)(3)(ii) of the regulation (e.g., the
quarterly statement of fees/expenses
actually deducted) would have to be
furnished no later than August 14, 2012,
which is the 45th day after the end of
the second quarter (April-June) in
which the initial disclosure was
required.

A few commenters requested that the
Department clarify when plans must
comply with the revised 404(c)
regulation’s disclosures. The final
amendments to the 404(c) regulation
require, in part, that participants and
beneficiaries be furnished: “[t]he
information required pursuant to 29
CFR 2550.404a-5" (i.e., the participant-
level disclosure regulation).5 In a
footnote to the proposal’s preamble, the
Department stated that the amendments
to the 404(c) regulation apply for plan
years beginning on or after November 1,
2011 and that proposal would have no
effect on the applicability of these
amendments. Although the transition
rule, finalized in this notice, does not
itself apply to the amended 404(c)
regulation, the Department confirms
that plan administrators do not have to
furnish the newly required information
under the 404(c) regulation before such
information must be delivered (subject
to the final transition rule) under the
participant-level disclosure regulation.
Such information is “‘required pursuant
to” the participant-level disclosure
regulation only at such time(s) as it
must first be furnished under such
regulation.

It has been determined that this is not
a significant rulemaking for purposes of
E.O. 12866. In addition, the Department
finds that the amendments in this
document will not significantly affect
the regulatory flexibility analyses issued
in connection with the rules so
amended. 75 FR 41629 (July 16, 2010);
75 FR 64934 (Oct. 20, 2010).

Pursuant to 5 U.S.C. 553(d)(3), the
Department finds for good cause that in
order to accomplish the purposes of

529 CFR 2550.404c-1(b)(2)(i)(B)(2).
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these amendments, they must be
effective before the current July 16,
2011, effective date of the interim final
408(b)(2) regulation (29 CFR 2550.408b—
2(c), RIN 1210-ABO08).

2. Electronic Delivery

Several commenters requested further
guidance from the Department as to the
standards for electronic delivery that
will apply to disclosures furnished to
participants and beneficiaries under the
participant-level disclosure regulation.
Commenters argued that whether, and
the extent to which, these disclosures
may be furnished electronically will
significantly impact service providers’
systems design and compliance efforts.
Although the Department separately is
pursuing a regulatory initiative to
explore electronic delivery in the
context of participant and beneficiary
disclosures,® commenters do not believe
that the Department will complete its
broad review of this issue and publish
final guidance as to the standards that
will apply before plans will have to
comply with the participant-level
disclosure regulation. In the meantime,
these commenters suggested that the
Department extend to the participant-
level disclosure regulation the guidance
on the manner of delivery that was
provided for pension benefit statements
in Field Assistance Bulletin (FAB)
2006-03.7

The Department is carefully analyzing
these comments as part of its broader
review of public comments in response
to its recent request for information
concerning ERISA electronic delivery
standards generally.8 These issues,
however, are beyond the scope of this
rulemaking which is limited to delaying
the compliance dates for the 408(b)(2)
and participant-level disclosure
regulations. Consistent with its
statement in the preamble to the final
participant-level disclosure regulation,
the Department intends to provide
guidance on this issue for purposes of
the participant-level disclosure
regulation in advance of the regulation’s
compliance date, so as to ensure
appropriate notice for plans.

List of Subjects in 29 CFR Part 2550

Employee benefit plans, Exemptions,
Fiduciaries, Investments, Pensions,
Prohibited transactions, Real estate,
Securities, Surety bonds, Trusts and
Trustees.

For the reasons set forth in the
preamble, the Department of Labor

6 See 76 FR 19285 (April 7, 2011).

7 See Field Assistance Bulletin No. 2006-03 (Dec.
20, 2006).

876 FR 19285.

delays the effective date for the interim
rule published on July 16, 2010 (75 FR
41600) from July 16, 2011 to April 1,
2012 and further amends 29 CFR part
2550 as follows:

PART 2550—RULES AND
REGULATIONS FOR FIDUCIARY
RESPONSIBILITY

m 1. The authority citation for part 2550
continues to read as follows:

Authority: 29 U.S.C. 1135, sec. 102,
Reorganization Plan No. 4 of 1978, 5 U.S.C.
App. 1. and Secretary of Labor’s Order No.
6—2009, 74 FR 21524 (May 7, 2009). Sec.
2550.401c~1 also issued under 29 U.S.C.
1101. Sec. 2550.404a—2 also issued under
sec. 657, Pub. L. 107-16, 115 Stat. 38.
Sections 2550.404c—1 and 2550.404¢—5 also
issued under 29 U.S.C. 1104. Sec. 2550.408b—
1 also issued under 29 U.S.C. 1108(b)(1). Sec.
2550.408b-19 also issued under sec. 611,
Pub. L. 109-280, 120 Stat. 780, 972. Sec.
2550.412-1 also issued under 29 U.S.C. 1112.

m 2. Section 2550.404a-5 is amended by
revising paragraph (j)(3)(i) to read as
follows:

§2550.404a-5 Fiduciary requirements for
disclosure in participant-directed individual
account plans.

(j) * % %
(3) R
(i) (A) Notwithstanding paragraphs

(b), (c) and (d) of this section, the initial
disclosures required on or before the
date on which a participant or
beneficiary can first direct his or her
investments must be furnished no later
than the later of 60 days after such
applicability date or 60 days after the
effective date of 29 CFR 2550.408b—2(c).

(B) Notwithstanding paragraphs (b)
and (c) of this section, the initial
disclosures required under paragraphs
(c)(2)(ii) and (c)(3)(ii) of this section
must be furnished no later than 45 days
after the end of the quarter in which the
disclosure referred to in paragraph
(G)(3)(1)(A) of this section was required
to be furnished to participants and

beneficiaries.
* * * * *

§2550.408b—-2 [Amended]

m 3. Section 2550.408b-2 is amended, in
paragraph (c)(1)(xii), by removing the
date “July 16, 2011” and adding in its
place “April 1, 2012”.

Signed at Washington, DC, this 12th day of
July 2011.
Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2011-18029 Filed 7-15-11; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2011-0306]

RIN 1625-AA08

Special Local Regulations for Marine

Events, Bogue Sound; Morehead City,
NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing Special Local Regulations
for “The Crystal Coast Grand Prix”
powerboat race, to be held on the waters
of Bogue Sound, adjacent to Morehead
City, North Carolina. This Special Local
Regulation is necessary to protect
spectators and vessels from hazards
associated with powerboat races. This
regulation will close a portion of the
waters of Bogue Sound to vessel traffic
during the boat race.

DATES: This rule is effective August 20—
21, 2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2011-0306 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0306 in the “Keyword” box, and
then clicking ““Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail BOSN3 Joseph M. Edge, Coast
Guard Sector North Carolina, Coast
Guard; telephone 252—-247-4525, e-mail
Joseph.M.Edge@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

Regulatory Information

On May 27, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulations for
Marine Events, Bogue Sound; Morehead
City, North Carolina in the Federal
Register (76 FR 30887). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.
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Background and Purpose

On August 20-21, 2011 from 10 a.m.
to 4 p.m. East Coast Extreme
Corporation will sponsor “The Crystal
Coast Grand Prix” powerboat race on
the waters of Bogue Sound adjacent to
Morehead City, North Carolina. This
special local regulation is necessary to
ensure the safety of vessels and
spectators from hazards associated with
the powerboat race. The Captain of the
Port North Carolina has determined
powerboat races in close proximity to
watercraft and infrastructure pose
significant risk to public safety and
property. The likely combination of
large numbers of recreational vessels,
powerboats traveling at high speeds,
and large numbers of spectators in close
proximity to the water could easily
result in serious injuries or fatalities.
Establishing a special local regulation
that prohibits vessels or persons from
entering the race course and
surrounding area will help ensure the
safety of persons and property at this
event and help minimize the associated
risk.

The special local regulation will
encompass the waters of Bogue Sound,
adjacent to Morehead City from the
southern tip of Sugar Loaf Island
approximate position latitude 34°4245”
N, longitude 076°42°48” W, thence
westerly to Morehead City Channel
Daybeacon 7 (LLNR 38620), thence
southwesterly along the channel line to
Bogue Sound Light 4 (LLNR 38770),
thence southerly to Causeway Channel
Daybeacon 2 (LLNR 28720), thence
southeasterly to Money Island
Daybeacon 1 (LLNR 38645), thence
easterly to Eight and One Half Marina
Daybeacon 2 (LLNR 38685), thence
easterly to the westernmost shoreline of
Brant island approximate position
latitude 34°42°36” N, longitude
076°42’11” W, thence northeasterly
along the shoreline to Tombstone Point
approximate position latitude 34°42'14”
N, longitude 076°41°20” W, thence
southeasterly to Morehead City Channel
Lighted Buoy 23 (LLNR 29455), thence
easterly to approximate position latitude
34°41'25” N, longitude 076°41°22” W,
thence northerly along the shoreline to
approximate position latitude 34°43’00”
N, longitude 076°41°25” W, thence
westerly to the North Carolina State Port
Facility, thence westerly along the State
Port to the southwest corner
approximate position latitude 34°42’55”
N, longitude 076°42’12” W, thence
westerly to the southern tip of Sugar
Loaf Island the point of origin. This
regulated area encompasses the entire
race course located on Bogue Sound
near Morehead City, North Carolina. All

geographic coordinates are North
American Datum 1983 (NAD 83).

Discussion of Comments and Changes

There were no comments and no
changes made.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this regulation will restrict
access to the area, the effect of this rule
will not be significant because the
regulated area will be in effect for a
limited time, from 10 a.m. to 4 p.m., on
August 20-21, 2011. The Coast Guard
will give advance notification via
maritime advisories so mariners can
adjust their plans accordingly, and the
regulated area will apply only to the
section of Bogue Sound adjacent to
Morehead City. Coast Guard vessels
enforcing this regulated area can be
contacted on marine band radio VHF—
FM channel 16 (156.8 MHz).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the specified
portion of Bogue Sound from 10 a.m. to
4 p.m. on August 20-21, 2011.

This rule would not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will only be
in effect for six hours each day for two

days total. The regulated area applies
only to the section of Bogue Sound
adjacent to Morehead City and traffic
may be allowed to pass through the
regulated area with the permission of
the Goast Guard Patrol Commander.
Before the enforcement period, we will
issue maritime advisories so mariners
can adjust their plans accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Goast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
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Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Goast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h) and (35)(a), of the Instruction.
This rule involves implementation of
regulations within 33 CFR Part 100 that
apply to organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. This special local
regulation is necessary to provide for
the safety of the general public and
event participants from potential
hazards associated with movement of
vessels near the event area. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233

m 2. Add a temporary § 100.35T05—-0306
to read as follows:

§100.35T05-0306 Special Local
Regulation; Crystal Coast Grand Prix;
Morehead City, NC.

(a) Regulated area. The following
location is a regulated area: All waters
of Bogue Sound, adjacent to Morehead
City from the southern tip of Sugar Loaf
Island approximate position latitude
34°42’45” N, longitude 076°42"48” W,
thence westerly to Morehead City
Channel Daybeacon 7 (LLNR 38620),
thence southwesterly along the channel
line to Bogue Sound Light 4 (LLNR
38770), thence southerly to Causeway
Channel Daybeacon 2 (LLNR 28720),
thence southeasterly to Money Island
Daybeacon 1 (LLNR 38645), thence
easterly to Eight and One Half Marina
Daybeacon 2 (LLNR 38685), thence
easterly to the westernmost shoreline of
Brant island approximate position
latitude 34°42°36” N, longitude
076°42’11” W, thence northeasterly
along the shoreline to Tombstone Point
approximate position latitude 34°42'14”
N, longitude 076°41°20” W, thence
southeasterly to Morehead City Channel
Lighted Buoy 23 (LLNR 29455), thence
easterly to approximate position latitude
34°41'25” N, longitude 076°41°22” W,
thence northerly along the shoreline to
approximate position latitude 34°4300”
N, longitude 076°41”25” W, thence
westerly to the North Carolina State Port
Facility, thence westerly along the State
Port to the southwest corner
approximate position latitude 34°42’55”
N, longitude 076°42’12” W, thence
westerly to the southern tip of Sugar
Loaf Island the point of origin. All
coordinates reference North American
Datum 1983 (NAD 83).

(b) Definitions: (1) Coast Guard Patrol
Commander means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
North Carolina.

(2) Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector North Carolina with
a commissioned, warrant, or petty
officer on board and displaying a Coast
Guard ensign.

(3) Participant means all vessels
participating in the “The Crystal Coast
Grand Prix” powerboat race under the
auspices of the Marine Event Permit
issued to the event sponsor and
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approved by Commander, Coast Guard
Sector North Carolina.

(4) Spectator means all persons and
vessels not registered with the event
sponsor as participants or official patrol.

(c) Special local regulations: (1) The
Coast Guard Patrol Commander may
forbid and control the movement of all
vessels in the vicinity of the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel
approaching the regulated area shall
immediately comply with the directions
given. Failure to do so may result in
termination of voyage and citation for
failure to comply.

(2) The Coast Guard Patrol
Commander may terminate the event, or
the operation of any support vessel
participating in the event, at any time it
is deemed necessary for the protection
of life or property. The Coast Guard may
be assisted in the patrol and
enforcement of the regulated area by
other Federal, State, and local agencies.

(3) Vessel traffic, not involved with
the event, may be allowed to transit the
regulated area with the permission of
the Patrol Commander. Vessels that
desire passage through the regulated
area shall contact the Coast Guard Patrol
Commander on VHF-FM marine band
radio for direction. Only participants
and official patrol vessels are allowed to
enter the regulated area.

(4) All Coast Guard vessels enforcing
the regulated area can be contacted on
marine band radio VHF—FM channel 16
(156.8 MHz) and channel 22 (157.1
MHz). The Coast Guard will issue
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement period: This section
will be enforced from 10 a.m. to 4 p.m.
on August 20-21, 2011.

Dated: July 5, 2011.
T.M. Cummins,

Commander, U.S. Coast Guard, Acting
Captain of the Port North Carolina.

[FR Doc. 2011-18043 Filed 7-18—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2011-0536]
RIN 1625-AA11

Regulated Navigation Area; Chelsea
Street Bridge Construction, Chelsea,
MA

AGENCY: Coast Guard, DHS.

ACTION: Temporary interim rule with
request for comments.

SUMMARY: The United States Coast
Guard is establishing a regulated
navigation area (RNA) on the navigable
waters of the Chelsea River under and
surrounding the Chelsea Street Bridge
(CSB) that crosses the Chelsea River
between East Boston and Chelsea,
Massachusetts. This temporary interim
rule allows the Coast Guard to suspend
all vessel traffic within the RNA for
construction operations, both planned
and unforeseen, that could pose an
imminent hazard to vessels operating in
the area. This rule is necessary to
provide for the safety of life on the
navigable waters during the
construction of the Chelsea Street
Bridge.

DATES: This rule is effective in the CFR
on July 19, 2011 through May 31, 2012.
This rule is effective with actual notice
for purposes of enforcement on July 8,
2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0536 using any one of the
following methods:

(1) Federal e-Rulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

Documents indicated in this preamble
as being available in the docket are part
of docket USCG-2011-0536 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0536 in the “Keyword” box, and
then clicking “Search.” They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary

rule, call or e-mail MST1 David Labadie
of the Waterways Management Division,
U.S. Coast Guard Sector Boston;
telephone 617-223-3010, e-mail
david.jlabadie@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

As this interim rule will be in effect
before the end of the comment period,
the Coast Guard will evaluate and revise
this rule as necessary to address
significant public comments.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0536),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0536" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit comments by mail or hand
delivery, submit them in an unbound
format, no larger than 872 by 11 inches,
suitable for copying and electronic
filing. If you submit comments by mail
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and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
this rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0536 and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting in connection with the public
comment period for this interim rule.
But you may submit a request for one
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.
Although they were not held
specifically to solicit public comments
on this interim rule, and were not
announced in the Federal Register, the
Coast Guard has held or participated in
multiple locally announced informal
waterway user meetings where
waterway closures and restrictions were
discussed, and we anticipate holding
one or more additional informal
meetings, with opportunity for public
questions or comments, during the
bridge construction. We will provide
written summaries of any such meetings
in the docket.

Regulatory Information

The Coast Guard is issuing this
interim rule without prior Federal
Register notice pursuant to authority
under section 4(a) of the Administrative
Procedure Act (APA) (5 U.S.C. 553(b)).
This provision authorizes an agency to
issue a rule without prior notice when
the agency for good cause finds that
those procedures are “impracticable,
unnecessary, or contrary to the public
interest.” Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule because the need for waterway
closures was not brought to the
attention of the Coast Guard until April
5, 2011. Concerned that the initial
waterway closures proposed by J.F.
White Contracting Company might have
a significant impact on waterway users,
it was necessary for the Coast Guard to
move quickly to protect public safety.
There was insufficient time and
therefore it was impracticable to issue
an NPRM and conduct a prior notice
and comment period. We held informal
planning meetings at which the
construction plans were presented to
and discussed with waterway users;
stakeholder comments and concerns
were identified and many have been
incorporated into this regulation. To
view the stakeholder comments and
concerns see the CSB meeting minutes
in the docket. This rule is necessary to
protect the safety of both the
construction crew and the waterway
users operating in the vicinity of the
bridge construction zone. A delay or
cancellation of the ongoing bridge
maintenance in order to accommodate a
full notice and comment period would
be contrary to the public interest as it
would delay necessary operations thus
prolonging the time that construction
barges and equipment would be in this
location. Additionally, the dynamic
nature of the construction process and
multitude of construction vessels
necessitate that all mariners navigate at
a safe speed within the RNA in
accordance with Rule 6 of the Inland
Navigation Rules, as the barge and
construction equipment configuration
may change on a daily basis. In order to
address any further public concerns,
this rule is available for public comment
until September 19, 2011. At that time
the Coast Guard will publish an
amended rule if necessary to address
public concerns.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register, as immediate action is needed

to protect vessels transiting the area
from hazards imposed by construction
barges and equipment on the Chelsea
River under and surrounding the
Chelsea Street Bridge, Chelsea, MA. Any
delay in the effective date of this rule
would be contrary to the public interest
as immediate action is necessary to
close the channel as needed from July
8, 2011 to May 31, 2012. These closures
are necessary in order to protect vessels
transiting in the area from hazards
imposed by construction barges and
equipment and to expedite the removal
of the old Chelsea St. Bridge and
construction of the new bridge and
fender system.

Basis and Purpose

Under the Ports and Waterways Safety
Act, the Coast Guard has the authority
to establish RNAs in defined water areas
that are determined to have hazardous
conditions and in which vessel traffic
can be regulated in the interest of safety.
See 33 U.S.C. 1231 and Department of
Homeland Security Delegation No.
0170.1.

The construction of the Chelsea Street
Bridge involves large machinery and
construction vessel operations above
and in the navigable waters of the
Chelsea River. The ongoing operations
are, by their nature, hazardous and pose
risks both to recreational and
commercial traffic as well as the
construction crew. In order to mitigate
the inherent risks involved in the
construction, it is necessary to control
vessel movement through the area.

The purpose of this rule is to ensure
the safety of waterway users, the public,
and construction workers for the
duration of the Chelsea Street Bridge
construction from July 8, 2011 through
May 31, 2012. The RNA will also
protect vessels desiring to transit the
area by ensuring that vessels are only
permitted to transit when it is safe to do
s0.

Discussion of Rule

This action is intended to prohibit
vessel traffic on a portion of the Chelsea
River, when necessary for the safety of
navigation, while construction
equipment works in the channel on
demolition of the existing bridge and
construction of its replacement. The
Coast Guard may close the area
prescribed in this rule to all vessel
traffic during any circumstance,
planned or unforeseen, that poses an
imminent threat to waterway users
operating in the area. Complete
waterway closures will be made with as
much advance notice as possible.

The Coast Guard has discussed this
project at length with the construction
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contractor, J.F. White Contracting
Company, to identify if the project can
be completed without channel closures
and, if possible, what impact that would
have on the project timeline. Through
these discussions, it became clear that
while the majority of construction
activities during the span of this project
would not require waterway closures,
there are certain tasks that can only be
completed in the channel and will
require closing the waterway. J.F. White
issued a letter on April 5, 2011 detailing
the required channel work phases that
will need waterway closures.

There are currently two planned and
ten proposed channel closure periods
which are outlined below:

The first planned closure period will
be from September 28-30, 2011, and
will coincide with the launching of the
new bridge truss.

The second planned closure will be
from October 7-9, 2011 and will
coincide with the concrete bridge deck
placement.

There will be four proposed closure
periods on dates to be determined
between October and December 2011 for
the installation of new bulkheads along
both sides of the Chelsea River.

The fifth and sixth proposed closure
periods will take place in January 2012
for the demolition of the fendering
system and the dredging on the Chelsea,
MA side of the Chelsea River. These
will be for 15-day periods and will be
intermittent closures.

The seventh proposed closure period
will take place in February 2012 for the
installation of new aids to navigation on
the Chelsea, MA side of the Chelsea
River and will be a 7-day period with
intermittent closures.

The eighth and ninth proposed
closure periods will take place in
February and March of 2012 for the
demolition of the fendering system and
the dredging on the E. Boston, MA side
of the Chelsea River. These will be for
15-day periods and will be intermittent
closures.

The tenth proposed closure period
will take place in March 2012 for the
installation of new aids to navigation on
the E. Boston, MA side of the Chelsea
River and will be a 7-day period with
intermittent closures.

The project is expected to be complete
in April 2012 but this rule will be made
effective through the end of May 2012
to account for any unforeseen
construction delays.

On a case-by-case basis, depending on
the construction schedule, J.F. White
may request a waterway closure on
various dates from July 8, 2011 through
May 31, 2012. As discussed below, J.F
White will notify the Coast Guard of

planned activities as soon as possible;
preferably four weeks in advance of any
event.

The Coast Guard will notify the
maritime community of planned
waterway closure dates via Marine
Information Broadcasts, Coast Guard
Local Notices to Mariners and Marine
Safety Information Bulletins.

Closure periods listed above will be
made available to J. F. White
Contracting Company with the
understanding that the construction
schedule as well as weather and tide
conditions may not allow them to use
all closures. For that reason, J. F. White
will notify the Coast Guard of planned
activities as soon as possible and
preferably four weeks in advance.
Closure periods similar to those
outlined above should be expected
throughout the duration of this rule.
Additionally, during the winter and into
the early spring of 2012 there will
certain tasks (i.e. bulkhead and Aids to
Navigation installation) that will require
a more than 24-hour closure as well as
several 15-day long, 12 hour closures to
complete the demolition of fender
systems and dredging operations. Once
these closure periods are identified they
will be published with the widest
distribution among the affected
segments of the public. Such means of
notification will include, but is not
limited to, Broadcast Notice to Mariners
and Local Notice to Mariners. Entry into
this RNA during a closure is prohibited
unless authorized by the Sector Boston
Captain of the Port (COTP). In the event
of an emergency all construction
equipment shall be removed from the
channel to allow for emergency vessels
to pass (i.e., Fire Rescue Boat, Marine
Police Boat, or Environmental Response
Boat).

The implementation of this RNA does
not negate the fact that the Inland Rules
of the Road as found in 33 CFR part 84
(subchapter E) must be strictly adhered
to. Mariners are strongly urged to
monitor VHF channel 13 when
transiting the area and to communicate
with fellow mariners to facilitate
movement and/or passing arrangements
within the channel.

Any violation of the RNA described
herein is punishable by, among others,
civil and criminal penalties, in rem
liability against the offending vessel,
and the initiation of suspension or
revocation proceedings against Coast
Guard-issued merchant-mariner
credentials.

The Sector Boston Captain of the Port
will cause notice of enforcement,
suspension of enforcement, or closure of
this RNA to be made by all appropriate
means to affect the widest distribution

among the affected segments of the
public. Such means of notification will
include, but is not limited to, Notice of
Enforcement published in the Federal
Register, Broadcast Notice to Mariners
and Local Notice to Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on
substantial number of small entities.
This rule will affect the following
entities some of which may be small
entities: The owners or operators of
marinas, charter fishing vessels and
commercial fishing vessels who intend
to transit in those portions of the
Chelsea River between July 8, 2011 and
May 31, 2012.

This regulation may have some
impact on the public, but the potential
impact will be minimized for the
following reasons: The area of the
closure is not likely to be transited by
pleasure craft and they will be able to
operate on all other portions of the
Chelsea River not covered by the RNA.
Additionally, many parties that have the
potential to be affected have been
involved in the discussions and have
made plans to work around the closure
times. Marine radio broadcasts
informing the public of any closures
made by the RNA will be made before,
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during, and at the conclusion of the
RNA closure enforcement periods.
Although the RNA will apply to the
entire width of the river, under and
surrounding the Chelsea Street Bridge
traffic will be allowed to pass through
the area with the permission of the
COTP. Before the effective period, we
will issue maritime advisories widely
available to users of the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
this rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call LT Judson
Coleman, Prevention Department,
Sector Long Island Sound, at 203—468—
4596.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In

particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishing of a regulated
navigation area and therefore falls
within the categorical exclusion noted
above. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES. Any comments received
concerning environmental impacts will
be considered and changes made to the
environmental analysis checklist and
categorical exclusion determination as
appropriate.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:
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Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0536 to read as
follows:

§165.T01-0536 Regulated Navigation
Area; Chelsea Street Bridge Construction,
Chelsea, MA.

(a) Location. The following area is a
regulated navigation area: All navigable
waters of the Chelsea River in Chelsea,
MA, from surface to bottom, within the
following points (NAD 83): from
42°23.10" N, 071°01.26" W; thence to
42°23.15’ N, 071°01.20" W; thence to
42°23.10"N, 071°01.17" W; thence to
42°23.07" N, 071°01.24" W; thence back
to the first point.

(b) Regulations. (1) The general
regulations contained in 33 CFR 165.10,
165.11, and 165.13 apply.

(2) In accordance with the general
regulations, entering into, transiting
through, mooring or anchoring within
this regulated area is prohibited unless
authorized by the Captain of the Port
(COTP) Boston.

(3) All persons and vessels must
comply with the Coast Guard Captain of
the Port or the designated on-scene
patrol personnel.

(4) Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light or other means, the operator of the
vessel must proceed as directed.

(5) Vessels may request permission to
enter the zone during periods of
enforcement on VHF-16 or via phone at
617-223-5757.

(6) All other relevant regulations,
including but not limited to the Rules of
the Road (33 CFR part 84—Subchapter
E, Inland Navigational Rules) remain in
effect within the regulated area and
should be strictly followed at all times.

(c) Effective Period. This rule is
effective from July 8, 2011 to 11:59 p.m.
on May 31, 2012.

(d) Enforcement Period. (1) This
regulated navigation area is enforceable
24 hours a day from July 8, 2011 until
May 31, 2012.

(2) Notice of suspension of
enforcement. If enforcement is
suspended, the COTP will cause a
notice of the suspension of enforcement
by all appropriate means to affect the
widest publicity among the affected
segments of the public. Such means of
notification may also include, but are
not limited to, Broadcast Notice to
Mariners and Local Notice to Mariners.
Such notification will include the date
and time that enforcement is suspended
as well as the date and time that
enforcement will resume.

(3) Notice of waterway closure. In the
event of a complete waterway closure,
the COTP will make advance notice of
the closure by all means available to
affect the widest public distribution
including, but not limited to, Broadcast
Notice to Mariners and Local Notice to
Mariners. Such notification will include
the date and time of the closure as well
as the date and time that normal vessel
traffic can resume.

(4) Violations of this regulated
navigation area may be reported to the
COTP Sector Boston, at 617—223-5757
or on VHF—Channel 16.

Dated: July 7, 2011.
J.B. McPherson,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 2011-18044 Filed 7-18-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0595]

Columbia Unlimited Hydroplane
Races; Kennewick, WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Special Local Regulation for the
Columbia Unlimited Hydroplane Races.
This regulation which restricts
navigation and anchorage on the
Columbia River for six days at the end
of July. This action is necessary to
ensure the safety of the vessels involved
in the Annual Kennewick, Washington,
Columbia Unlimited Hydroplane Races
(Water Follies). During the enforcement
period, no person or vessel may operate
their vessels in this area without
permission from the on scene Patrol
Commander.

DATES: The regulations in 33 CFR
100.1303 will be enforced from
Tuesday, July 26, through Sunday, July
31, 2011 from 8:30 a.m. until the last
race is completed each day at
approximately 7:30 p.m., unless sooner
terminated by the Patrol Commander.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Silvestre Suga III, Coast
Guard Marine Safety Unit Portland;
telephone 503-240-9327, e-mail
Silvestre.G.Suga@USCG.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the regulations

found in 33 CFR 100.1303 restricting
regular navigation and anchoring
activities on the Columbia River during
the periods specified in the DATES
section.

Under the provisions of 33 CFR
100.1303, no person or vessel may enter
or remain in the area without
permission of the Captain of the Port,
Columbia River or his designated on-
scene Patrol Commander. Persons or
vessels wishing to enter the area may
request permission to do so from the on-
scene Captain of the Port representative
via VHF Channel 16 or 13. The Coast
Guard may be assisted by other Federal,
State, or local enforcement agencies in
enforcing this regulation.

This notice is issued under authority
of 33 CFR 165.1318 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register , the Coast Guard will provide
the maritime community with
notification of these enforcement
periods via the Local Notice to
Mariners.

Dated: July 5, 2011.
L.R. Tumabarello,

Captain, U.S. Coast Guard, Acting Captain
of the Port, Sector Columbia River.

[FR Doc. 2011-18045 Filed 7-18—11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-OAR-2008-0635; FRL—-9437-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Louisiana; Section 110(a)(2)
Infrastructure Requirements for 1997
8-Hour Ozone and Fine Particulate
Matter National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the state of Louisiana pursuant to
the Clean Air Act (CAA or Act) that
address the infrastructure elements
specified in the CAA section 110(a)(2),
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and 1997
fine particulate matter (PM, s) national
ambient air quality standards (NAAQS
or standards). We are determining that
the current Louisiana State
Implementation Plan (SIP) meets the
following infrastructure elements which
were subject to EPA’s completeness
findings pursuant to CAA section
110(k)(1) for the 1997 8-hour ozone
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NAAQS dated March 27, 2008, and the
1997 PM, s NAAQS dated October 22,
2008: 110(a)(2)(A), (B), (C), (D)), (E),
(F), (&), (H), (), (K), (L), and (M). EPA
is also approving SIP revisions that
modify Louisiana’s Prevention of
Significant Deterioration (PSD) SIP for
the 1997 8-hour ozone NAAQS to
include nitrogen oxides (NOx) as an
ozone precursor. This action is being
taken under section 110 and part C of
the Act.

DATES: This rule is effective on August
18, 2011.

ADDRESSES: EPA established a docket
for this action under Docket ID No.
EPA-R06-OAR-2008-0635. All
documents in the docket are listed at
http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act (FOIA) Review Room
between the hours of 8:30 a.m. and 4:30

p-m. weekdays except for legal holidays.

Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
Please make the appointment at least
two working days in advance of your
visit. There is a fee of 15 cents per page
for making photocopies of documents.
On the day of the visit, please check in
at the EPA Region 6 reception area at
1445 Ross Avenue, Suite 700, Dallas,
Texas.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Paige, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202-2733,
telephone 214-665-6521; fax number
214-665-6762; e-mail address
paige.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document, “we,
and “our” means EPA.

Table of Contents

1. Background
II. Additional Background Information
III. What action is EPA taking?

IEINT; ’

us,

IV. Comments
V. Final Action
VI. Statutory and Executive Order Reviews

I. Background

The background for today’s actions is
discussed in detail in our April 18, 2011
proposal to approve revisions to the
Louisiana SIP (76 FR 21682). In that
action, we proposed to find the current
Louisiana SIP meets the provisions of
the CAA sections 110(a)(1) and 110(a)(2)
(i.e., 110(a)(2)(A)—(C), (D)(ii), (E)}-(H),
and (J)-(M)) for the 1997 ozone and
1997 PM, s NAAQS. We also proposed
to approve four revisions to the
Louisiana PSD SIP that address NOx as
a precursor to ozone.

Our April 18, 2011 proposal provides
a detailed description of the revisions
and the rationale for EPA’s proposed
actions, together with a discussion of
the opportunity to comment. The public
comment period for these actions closed
on May 18, 2011. See the Technical
Support Document (TSD) and our
proposed rulemaking at 76 FR 21682 for
more information.

II. Additional Background Information

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on the infrastructure SIP
submissions.? The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements that it would address
two issues separately and not as part of
actions on the infrastructure SIP
submissions: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources, that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM”); and (ii) existing provisions
related to “director’s variance” or
“director’s discretion” that purport to
permit revisions to SIP approved
emissions limits with limited public
process or without requiring further
approval by EPA, that may be contrary
to the CAA (‘“director’s discretion”).
EPA notes that there are two other

1See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.

substantive issues for which EPA
likewise stated that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’); and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” 67 FR 80186
(December 31, 2002), as amended by 72
FR 32526 (June 13, 2007) (“NSR
Reform”). In light of the comments, EPA
now believes that its statements in
various proposed actions on
infrastructure SIPs with respect to these
four individual issues should be
explained in greater depth with respect
to these issues. EPA notes that we did
not receive comments on these issues in
response to our Louisiana proposal (76
FR 21682), but because of the concern
raised in the context of action on other
state infrastructure SIP submissions,
EPA feels it important to further clarify
our proposal.

EPA intended the statements in the
proposals concerning these four issues
merely to be informational, and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s
approval of the infrastructure SIP
submission of a given state should be
interpreted as a reapproval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing State provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit reapproval of any existing
provisions that relate to these four
substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
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statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs,
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements, however, we want to
explain more fully the Agency’s reasons
for concluding that these four potential
substantive issues in existing SIPs may
be addressed separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPS are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”’
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP”” submissions
required to address the visibility
protection requirements of CAA section

169A, new source review permitting
program submissions required to
address the requirements of part D, and
a host of other specific types of SIP
submissions that address other specific
matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.2 Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.3

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).4 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided

2For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

3For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOx SIP Call; Final Rule,” 70 FR 25162 (May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

4See, e.g., Id., 70 FR 25162, at 63-65 (May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section

110(a)(2)(D).

that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.? This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s SIP. Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.®
Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirement applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need

5EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

6 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.
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to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM> s NAAQS.” Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure”” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 8 As
further identification of these basic
structural SIP requirements,
“attachment A’ to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “to constitute an
interpretation of”’ the requirements, and

7 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM: 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”). EPA issued comparable guidance for
the 2006 PM, s NAAQS entitled “Guidance on SIP
Elements Required Under Sections 110(a)(1) and (2)
for the 2006 24-Hour Fine Particle (PM,_s) National
Ambient Air Quality Standards (NAAQS),” from
William T. Harnett, Director Air Quality Policy
Division, to Regional Air Division Directors,
Regions I-X, dated September 25, 2009 (the ““2009
Guidance”).

81d., at page 2.

was merely a “‘brief description of the
required elements.” 9 EPA also stated its
belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with
assistance from EPA Regions.” 10 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM> s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each State would work with its
corresponding EPA regional office to
refine the scope of a State’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the State’s SIP for the NAAQS in
question.

Significantly, the 2007 Guidance did
not explicitly refer to the SSM,
director’s discretion, minor source NSR,
or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s proposals
mentioned these issues not because the
Agency considers them issues that must

91d., at attachment A, page 1.

101d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call” whenever the Agency
determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or otherwise to
comply with the CAA.11 Section
110(k)(6) authorizes EPA to correct

11EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21639 (April
18, 2011).
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errors in past actions, such as past
approvals of SIP submissions.2
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.3

III. What action is EPA taking?

The EPA is approving the Louisiana
SIP submittals that identify where and
how the 14 basic infrastructure elements
are in the EPA-approved SIP as
specified in section 110(a)(2) of the Act.
We are determining that the following
section 110(a)(2) elements are contained
in the current Louisiana SIP: emission
limits and other control measures
(section 110(a)(2)(A)); ambient air
quality monitoring/data system (section
110(a)(2)(B)); program for enforcement
of control measures (section
110(a)(2)(C)); international and
interstate pollution abatement (section
110(a)(2)(D)(ii); adequate resources
(section 110(a)(2)(E)); stationary source
monitoring system (section 110(a)(2)(F));
emergency power (section 110(a)(2)(G));
future SIP revisions (section
110(a)(2)(H)); consultation with
government officials (section
110(a)(2)(J)); public notification (section
110(a)(2)(J)); PSD and visibility
protection (section 110(a)(2)(])); air
quality modeling/data (section

12EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82536 (Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that the Agency
determined it had approved in error. See, e.g., 61
FR 38664 (July 25, 1996) and 62 FR 34641 (June 27,
1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); 69 FR 67062
(November 16, 2004) (corrections to California SIP);
and 74 FR 57051 (November 3, 2009) (corrections
to Arizona and Nevada SIPs).

13EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42342 at 42344
(July 21, 2010) (proposed disapproval of director’s
discretion provisions); 76 FR 4540 (January 26,
2011) (final disapproval of such provisions).

110(a)(2)(K)); permitting fees (section
110(a)(2)(L)); and consultation/
participation by affected local entities
(section 110(a)(2)(M)).

In conjunction with our
determination that the Louisiana SIP
meets the section 110(a)(1) and (2)
infrastructure SIP elements listed above,
we are also approving four severable
portions of two SIP revisions submitted
by the LDEQ to EPA on December 20,
2005 and November 9, 2007. These
portions contain rule revisions by LDEQ
to (1) regulate NOx emissions in its PSD
permit program as a precursor to ozone;
(2) add NOx to the PSD definitions for
Major Modification and Major
Stationary Source; 3) under the PSD
definition for Significant, add the
emission rate for NOx, as a precursor to
ozone, as 40 tons per year (tpy); and 4)
under the PSD requirements, allow for
an exemption with respect to ambient
air quality monitoring data for a source
with a net emissions increase less than
100 tpy of NOx. At this time, EPA is not
taking action on other portions of the
December 20, 2005 and November 9,
2007 SIP revisions submitted by LDEQ);
EPA intends to act on the other
revisions at a later time.

IV. Comments

We received one comment letter on
the proposed rulemaking. The comment
letter is available for review in the
docket for this rulemaking. The
comment letter came from the Tulane
Environmental Law Clinic, on behalf of
the Louisiana Environmental Action
Network (LEAN, hereinafter referred to
as “the commenter”).

Generally, the commenter’s concerns
relate to whether EPA’s approval of
Louisiana’s infrastructure SIP
submissions are in compliance with
section 110(a)(2)(E) and 110(a)(2)(L) of
the CAA, and whether EPA’s approval
is arbitrary and capricious in finding the
State has provided necessary assurances
in compliance with the CAA’s adequate
funding and personnel requirements. To
the extent comments 1 through 4
address adequate funding for
Louisiana’s Title V program with
respect to elements 110(a)(2)(C), D(ii),
(E), and (L), the commenter addresses
issues that are subject to statutory and
regulatory evaluation beyond the
statutory scope of this rulemaking.
Section 110(a)(2) falls under Title I of
the CAA and governs the
implementation, maintenance, and
enforcement of the NAAQS, in this
instance 1997 ozone and 1997 PM, s,
through the federally approved SIP.
Section 110 and 40 CFR part 51 also
provide mechanisms for programmatic
remedies with respect to the SIP.

Furthermore, Title I addresses Minor
and Major New Source Review SIP
preconstruction permits. The Title V
program, by contrast, governs operating
permits and is addressed by CAA
sections 502 through 507. Any
evaluation of the Title V program and
any consequent programmatic remedies
must be done pursuant to CAA section
502 and 40 CFR part 70. The scope of
this action is limited to determining
whether the Louisiana SIP meets certain
infrastructure requirements of CAA
110(a)(2) with respect to the 1997 ozone
and 1997 PM, s NAAQS.1¢ A summary
of the comments and EPA’s responses
are provided below.

Comment 1: The commenter states
that because the record contains no
evidence of adequate funding, EPA
cannot approve Louisiana’s
infrastructure SIP. The commenter also
states that EPA’s approval of various
Title I and Title V revisions to
Louisiana’s permit fee system is more
than 15 years out of date and therefore
cannot support a finding that Louisiana
has adequate personnel and funding to
carry out its program today. The
commenter also states that Louisiana’s
fee average is less than the presumptive
minimum set out by Title V of the CAA
under section 502(b)(3)(B)(i) and (v).
The commenter further states that it
would be unlawful for EPA to approve
Louisiana’s infrastructure SIP
submissions without specifically
considering LDEQ’s annual reviews of
their Fee Schedule as required by the
Louisiana Administrative Code. The
commenter also states that EPA cannot
lawfully conclude Louisiana can
adequately implement its program for
less than half of EPA’s presumptive fee
based on the record which does not
include Louisiana’s annual reviews of
their fees.

Response: We disagree with the
commenter’s statement that the record
contains no evidence of adequate
funding. Our TSD was posted in the
docket for this rulemaking on April 18,
2011, which is the date the rulemaking
was published in the Federal Register.
The TSD evaluates where and how the
Louisiana SIP addresses each of the
section 110(a)(2) infrastructure
elements, including 110(a)(2)(E), which
begins on page 12 of the TSD. Within
the TSD section evaluating 110(a)(2)(E),
we include the various funds the state

14Region 6 intends to evaluate Louisiana’s Title
V program in fiscal year 2012, pursuant to the
statutory and regulatory procedure in CAA section
502 and 40 CFR part 70 that are separate from the
procedures in CAA section 110 and 40 CFR part 51.
This evaluation would be outside the programmatic
scope of section 110 and 40 CFR part 51 evaluated
here.
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receives to support the 1997 ozone and
1997 PM>.s NAAQS.

Section 110(a)(2)(E) requires that the
state provide necessary assurances that
it will have adequate funding under
state law to carry out the SIP. As cited
in our TSD, to address adequate
funding, Louisiana statute charges the
LDEQ with preparing and developing
the SIP, and provides the secretary of
the LDEQ with the powers and duties to
“* * *rgceive and budget duly
appropriated monies and to accept,
receive, and administer grants or other
funds or gifts from public and private
agencies, including the federal
government, to carry out the provisions
and purposes of this Subtitle” (LA RS
30:2011.D.10). As cited in our TSD,
these state statute-assured funds are
supplemented by federal funds,
including CAA section 103 and section
105 grants. Consequently, there are
additional monetary sources, including
Louisiana’s Environmental Trust Fund
monies provided for under LA RS
30:2015, which contribute to
Louisiana’s ability to provide adequate
personnel and funding to implement the
SIP for the 1997 ozone and 1997 PM, 5
NAAQS.

Funding necessary to implement the
SIP, as discussed prior in this Response
and in the TSD, is provided for pursuant
to section 110(a)(2)(E) by Louisiana state
statute and various sources of funding.
While Louisiana’s various permitting fee
system and revisions were approved
into the SIP over a decade ago, the rules
approved into the Louisiana SIP
continue today to mandate Major and
Minor NSR SIP preconstruction
permitting application and annual
maintenance fees pursuant to section
110(a)(2)(E) and (L). EPA’s previous SIP
approvals, as contained within the
record and cited to by the commenter,
include required fees as described by
110(a)(2)(E) and (L).

The presumptive $25.00 fee minimum
under CAA section 502(b)(3) the
commenter refers to is part of Title V,
which as previously stated in Section
1V, second paragraph, is subject to
evaluation under different statutory and
regulatory mechanisms provided for
outside the SIP parameters for
evaluation and remedies under CAA
section 110 and 40 CFR part 51.

Section 110(a)(2) does not require a
specific quantitative metric or
methodology for determining adequate
resources. The commenter also did not
point to specific program deficiencies or
implementation issues due to the
perceived lack of resources. As
described in our proposal, TSD, and
previously in this response, EPA’s
evaluation and approval of Louisiana’s

fee system and resources is based, in
part, upon various sources of funding,
state statutes and rules pursuant to
section 110(a)(2), and LDEQ’s
fulfillment of grant obligations. As
explained in the TSD, section 105 grants
provide monies to help support the
foundation of the State’s air quality
program, including air monitoring,
enforcement and SIP development.
States are required to provide matching
monies to receive their grant and EPA
evaluates the performance of the State
each year. In fiscal year 2010, Louisiana
successfully completed all of their air
program obligations as called for under
the section 105 grant with some minor
exceptions.'® EPA noted no significant
deficiencies thus indicating that LDEQ
has sufficient resources to implement its
SIP. For example, as described in our
proposal and TSD, apart from the grant
review, Louisiana’s statewide air quality
surveillance network as required by
section 110(a)(2)(B) undergoes annual
review and EPA’s most recent approval
of this monitoring network dates
January 12, 2011. Therefore, we disagree
that the record does not support a
finding of adequate resources. The fact
that the fee requirement that provides
the basis for some of these resources
was approved by EPA some time ago
does not change this conclusion.
Furthermore, we disagree with the
commenter’s statement that the record
does not support a finding of adequate
resources solely because the annual fee
review is absent from the record. In
response to the commenter’s concerns,
LDEQ explained their fee review
process and stated that the fee review is
conducted as part of the budget process
and essentially insures that sufficient
fees are collected to pay for the staff
associated with new source review
permitting.16 Though evaluation of the
annual fee review was not part of the
proposal for this action, EPA’s
evaluation and approval of Louisiana’s
fee system and resources under sections
110(a)(2)(L) and 110(a)(2)(E) is based, in
part, upon various sources of funding,
state statutes and rules pursuant to
section 110(a)(2), and LDEQ’s
fulfillment of grant obligations as
described in the proposal, TSD, the
supplemental TSD, and this response. In
addition, on September 9, 2010, the EPA
determined that the Baton Rouge
moderate 8-hour ozone nonattainment
area (BRNA) had attained the
1997 8-hour ozone NAAQS (75 FR

15 See Supplemental TSD for the LDEQ 2010 Air
Program End-of-Year Report, in the docket for this
rulemaking.

16 Per communication with Bryan Johnston,
LDEQ, dated June 27, 2011; see the Supplemental
TSD.

54778). On August 31, 2010, the state
submitted a request to EPA to
redesignate the BRNA to attainment and
EPA is reviewing that submission in a
separate action. This submission was
not statutorily required under the Act
and was resource intensive for the
LDEQ. This exercise provides additional
support that the state has adequate
resources to comply with the
enforceable emission limitations and
other control measures requirement of
110(a)(2)(A).

In sum, the record does support a
finding of adequate resources. As
discussed in the record for this action,
the State has the statutory authority to
receive monies. The State does, in fact,
collect various fees, revenues and
federal grants. Section 110 does not
provide a specific methodology for
determining the adequacy of resources.
The commenter does not specify
deficiencies or implementation
problems. Our reasons for finding that
the Louisiana SIP meets section
110(a)(2)(E) for adequate resources for
the 1997 ozone and 1997 PM, s NAAQS
are reiterated in our response above, and
described in the proposed rulemaking
(76 FR 21682) and the TSD. The fact
that the fee requirement that provides
for some of these resources was
approved some time ago does not
change this conclusion.1” Insofar as the
commenter states EPA cannot lawfully
conclude LDEQ can adequately
implement its program for less than half
of EPA’s presumptive fee, the
presumptive fee the commenter is
referring to is the Title V presumptive
fee. Evaluation of this presumptive fee
minimum must be conducted under
different statutory and regulatory
mechanisms provided for outside the
SIP parameters for evaluation and
remedies under CAA section 110 and 40
CFR part 51.

Comment 2: Inflation alone shows
that EPA cannot rely on its 1995
approval.

Response: The 1995 approval the
commenter refers to is found at 60 FR
47296, and was approved pursuant to
section 502(b)(3) of the Act and 40 CFR
70.9, the regulations implementing Title
V. Title V is not part of the federally
approved SIP, and as previously
explained in this rulemaking, the
mechanism for evaluating the Title V
program is legally outside the scope of
this rulemaking. The scope of this
action is limited to determining whether
the existing Louisiana SIP meets certain

17 See Supplemental TSD for revisions to the Fee
System of the Louisiana Air Quality Control
Programs submitted by Bryan Johnston, LDEQ.
These revisions were not submitted to EPA for
approval into the SIP.
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infrastructure requirements of CAA
110(a)(2) with respect to the 1997 ozone
and 1997 PM2A5 NAAQS

Comment 3: Louisiana’s program will
need increased resources to achieve
attainment in expanded sulfur dioxide
(SO,) and NOx non-attainment areas.

Response: The scope of this action is
limited to determining whether the
Louisiana SIP meets the requirements of
CAA 110(a)(2) with respect to the 1997
ozone and 1997 PM, s NAAQS in
attainment areas. We will evaluate
whether or not the Louisiana SIP meets
the requirements of section 110(a)(2)
with respect to the SO, and NO,
standards in one or more separate
rulemaking actions.18

Comment 4: EPA’s proposed approval
ignores a 2002 audit report by the EPA’s
Inspector General, which concluded
that Louisiana’s average fee of $19.00
per ton is well below the EPA-
determined presumptive minimum
amount of $35.00 to adequately run a
state Title V program.

Response: The audit report referred to
by the commenter wholly addresses the
Louisiana Title V program and thus is
outside the legal parameters of
evaluating the Louisiana SIP in meeting
the requirements of section 110(a)(2) of
the Act with respect to the 1997 ozone
and 1997 PM, s NAAQS. Any evaluation
of the Title V program must be done
pursuant to the procedural mechanisms
in CAA section 502 and 40 CFR part 70.

Comment 5: The commenter states
Louisiana’s March 24, 2011
(supplemental) certification letter does
not list permitting fees as an area of
compliance. EPA must evaluate the
adequacy of LDEQ’s plan, and there is
nothing in the record to support a
finding that LDEQ’s resources are
sufficient to run its program.

Response: The March 24, 2011 letter
from LDEQ was not intended to replace
the December 11, 2007 and January 7,
2008 certification letters, and the March
2011 letter states that it clarifies and
amends the prior two certifications. In
its January 7, 2008 certification
submitted to EPA, Louisiana listed
permitting fees as an area of
compliance. We therefore disagree with
the commenter that the State did not
certify Major and Minor NSR SIP
preconstruction permitting fees as an
area of compliance. EPA evaluated the
Louisiana SIP in the April 18, 2011
proposal and TSD, and this evaluation
is based on the two certification letters
submitted by the state, dated December

18 The commenter incorrectly refers to a “NOx
standard.” EPA assumes the commenter is referring
to the NO> standard announced on February 9, 2010
(75 FR 6474).

11, 2007 and January 7, 2008, and the
supplemental certification letter dated
March 24, 2011.

Major and Minor NSR SIP
preconstruction permitting application
and annual maintenance fees and
adequate resources sufficient to
implement the Louisiana SIP pursuant
to sections 110(a)(2)(E) and 110(a)(2)(L)
are provided for under the EPA-
approved SIP, state statute, and
augmented by other sources of funding
as described in EPA’s Response to
Comment 1 of this final action and in
the TSD.

The commenter does not specify
where Louisiana might be failing to
implement any portions of the 1997
ozone and 1997 PM, s NAAQS SIP, thus
we have no specific basis of evaluation
or point of reference to evince support
of the commenter’s allegations of
inadequate resources with regards to
Louisiana’s SIP. Our reasons for finding
that the Louisiana SIP meets section
110(a)(2)(E) for adequate resources for
the 1997 ozone and 1997 PM, s NAAQS
are reiterated in our response above,1®
and described in the proposed
rulemaking (76 FR 21682) and the TSD.

V. Final Action

We are approving the submittals
provided by the State of Louisiana to
demonstrate that the Louisiana SIP
meets the following requirements of
Section 110(a)(1) and (2) of the Act:

Emission limits and other control
measures (110(a)(2)(A) of the Act);

Ambient air quality monitoring/data
system (110(a)(2)(B) of the Act);

Program for enforcement of control
measures (110(a)(2)(C) of the Act);

Interstate Transport (110(a)(2)(D)(ii) of
the Act);

Adequate resources (110(a)(2)(E) of
the Act);

Stationary source monitoring system
(110(a)(2)(F) of the Act);

Emergency power (110(a)(2)(G) of the
Act);

Future SIP revisions (110(a)(2)(H) of
the Act);

Consultation with government
officials (110(a)(2)(J) of the Act);

Public notification (110(a)(2)(J) of the
Act);

Prevention of significant deterioration
and visibility protection (110(a)(2)(J) of
the Act);

Air quality modeling data
(110(a)(2)(K) of the Act);

Permitting fees (110(a)(2)(L) of the
Act); and

Consultation/participation by affected
local entities (110(a)(2)(M) of the Act).

EPA is also approving the following
revisions to 33 LAC 5-509, submitted by

19 Response to Comment 1.

LDEQ on December 20, 2005 and
November 9, 2007:

1. The 2005 non-substantive
recodification of the definition for Major
Modification subsection 2 to subsection
b, and the 2007 substantive change
adding NOx to the definition of Major
Modification.

2. The 2005 non-substantive
recodification at of the definition for
Major Stationary Source at subsection 4
to subsection d, and the 2007
substantive change adding NOx to the
definition of Major Stationary Source.

3. The 2005 non-substantive
recodification of the first paragraph of
the definition for Significant at
subsection 1 to subsection a, and the
2007 substantive change adding NOx as
a precursor to the table’s criteria and
other }}Jlollutants listing for ozone.

4. The 2005 non-substantive
recodification of the first paragraph of
subsection 1.8 to subsection I.5, and the
2007 substantive change allowing for an
exemption with respect to ozone
monitoring for a source with a net
emissions increase less than 100 tpy of
NOx.

EPA is approving these actions in
accordance with section 110 of the Act
and EPA’s regulations and consistent
with EPA guidance.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);
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¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In
addition, this rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental relations,
Nitrogen dioxides, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: June 30, 2011.
Al Armendariz,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart T—Louisiana

m 2. Section 52.970 is amended:

m a. In paragraph (c) by revising the
entry for Section 509 under “Chapter 5
Permit Procedures”.

m b. In paragraph (e) by adding a new
entry for “Infrastructure for the 1997
Ozone and 1997 PM, s NAAQS” at the
end of the second table in paragraph (e)
entitled “EPA Approved Louisiana
Nonregulatory Provisions and Quasi-
Regulatory Measures”.

The amendments read as follows:

§52.970 Identification of plan.
* * * * *
(C) EEE

EPA APPROVED LOUISIANA REGULATIONS IN THE LOUISIANA SIP

State citation Title/subject

State approval date EPA approval date

Comments

* *

Section 509 Prevention of Significant

Deterioration.

* * *

2/20/1995
61 FR 53639

* *

10/15/1996, The following revisions approved by the State on
12/20/2005 and 9/20/2006 are EPA approved on

7/19/2011, [Insert FR page number where docu-
ment begins]:

(a) Section 509(B)—Only the revisions to re-
codify and add NOx to the definitions of
Major Modification and Major Stationary
Source; and only the revisions to recodify
and add NOx as a precursor to the definition
of Significant;

(b) Section 509(1)—Only the revisions to the
table under 1.5(a).

* *
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EPA APPROVED LOUISIANA NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES
. . State submittal
Name of SIP provision Apﬁgﬁ%ﬂ;gﬁ%%?ggg or date/(;affective EPA approval date Explanation
ate
Infrastructure for the 1997  Statewide ........ccccccvenenen. 12/11/2007 7/19/2011, [Insert FR page Approval for CAA sections
Ozone and 1997 PM, s 1/7/2008 number where document be- 110(a)(2)(A), (B), (C), (D)(ii),
NAAQS. 3/24/2011 gins]. (E), (F), (G), (H), (J), (K), (L),
and (M).

[FR Doc. 2011-18061 Filed 7-18-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2011-0289; FRL-9440—1]
Approval and Promulgation of Air
Quality Implementation Plans;

Delaware; Regional Haze State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the
Delaware Regional Haze Plan, a revision
to the Delaware State Implementation
Plan (SIP) addressing Clean Air Act
(CAA) requirements and EPA’s rules for
states to prevent and remedy future and
existing anthropogenic impairment of
visibility in mandatory Class I areas
through a regional haze program. EPA is
also approving this revision since it
meets the requirements of
110(a)(2)(D)(A)(I1) and 110(a)(2)()),
relating to visibility protection for the
1997 8-Hour Ozone National Ambient
Air Quality Standard (NAAQS) and the
1997 and 2006 fine particulate matter
(PM>.5) NAAQS.

DATES: Effective Date: This final rule is
effective on August 18, 2011.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2011-0289. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during

normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Delaware Department of
Natural Resources and Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Lewis, (215) 814—2037, or by
e-mail at lewis.jacqueline@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On May 13, 2011, (76 FR 27973)
EPA published a notice of proposed
rulemaking (NPR) for the State of
Delaware. The NPR proposed approval
of Delaware’s regional haze plan for the
first implementation period, through
2018. EPA proposed to approve this
revision since it assures reasonable
progress toward the national goal of
achieving natural visibility conditions
in Class I areas for the first
implementation period. This revision
also meets the requirements of
110(a)(2)(D)(E)() and 110(a)(2)(]),
relating to visibility protection for the
1997 8-Hour Ozone NAAQS and the
1997 and PM» s NAAQS. An explanation
of the CAA’s visibility requirements and
EPA regional haze rule as they apply to
Delaware and EPA’s rationale for
approving this SIP revision was
provided in the NPR and will not be
restated here.

II. Summary of SIP Revision

The revision includes a long term
strategy with enforceable measures
ensuring reasonable progress towards
meeting the reasonable progress goals
for the first planning period, through
2018. Delaware’s Regional Haze Plan
contains the emission reductions
needed to achieve Delaware’s share of
emission reductions agreed upon
through the regional planning process.
Other specific requirements of the CAA
and EPA’s Regional Haze Rule and the
rationale for EPA’s proposed action are

explained in the NPR and will not be
restated here. No public comments were
received on the NPR.

II1. Final Action

EPA is approving a revision to the
Delaware State Implementation Plan
submitted by the State of Delaware,
through the Delaware Department of
Natural Resources and Environmental
Control, on September 25, 2008, that
addresses regional haze for the first
implementation period. EPA is making
a determination that the Delaware
Regional Haze SIP contains the emission
reductions needed to achieve
Delaware’s share of emission reductions
agreed upon through the regional
planning process. Furthermore,
Delaware’s Regional Haze Plan ensures
that emissions from the State will not
interfere with the reasonable progress
goals for neighboring states’ Class I
areas. In addition, EPA is approving this
revision because it meets the applicable
visibility related requirements of the
CAA section 110(a)(2) including, but not
limited to 110(a)(2)(D)@1)(II) and
110(a)(2)(]), relating to visibility
protection for the 1997 8-Hour Ozone
NAAQS and the 1997 and 2006 PM, 5
NAAQS.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);
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¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898

Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2011. Filing a

purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to Delaware’s Regional Haze
Plan for the first implementation period,
through 2018 may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 27, 2011.

W.C. Early,
Acting, Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart I—Delaware

m 2.In §52.420, the table in paragraph
(e) is amended by adding the entry for
Regional Haze Plan at the end of the
table to read as follows:

(59 FR 7629, February 16, 1994). petition for reconsideration by the §52.420 |Identification of plan.
In addition, this rule does not have Administrator of this final rule does not  * * * * *
tribal implications as specified by affect the finality of this action for the () * * *
Name of non-regulatory SIP revision Applicable geographic or susbtrerllti(tatal EPA approval date Additional
9 ry nonattainment area date PP explanation

Regional Haze Plan

9/25/08 7/19/11 [Insert page number where

the document begins].

[FR Doc. 2011-17867 Filed 7-18—11; 8:45 am]
BILLING CODE 6560-50-P

ACTION: Final rule.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2011-0287; FRL-9439-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Control of Nitrogen
Oxides Emissions from Portland
Cement Kilns

AGENCY: Environmental Protection
Agency (EPA).

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. The SIP revisions pertain
to the control of nitrogen oxides (NOx)
emissions from Portland cement kilns.
EPA is approving these revisions to
reduce emissions from Portland cement
kilns in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: Effective Date: This final rule is
effective on August 18, 2011.
ADDRESSES: EPA has established a

docket for this action under Docket ID
Number EPA-R03-OAR-2011-0287. All

documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
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Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality
Control, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 20, 2011 (76 FR 29180), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Pennsylvania. The
NPR proposed approval to the control of
NOx emissions from Portland cement
kilns. The formal SIP revision was
submitted by the Pennsylvania
Department of the Environmental
Protection (PADEP) on July 23, 2010.

II. Summary of SIP Revision

The SIP revision adds definitions and
terms to Title 25 of the Pennsylvania
Code (25 Pa. Code) Chapter 121.1,
relating to definitions, used in the
substantive provision of this SIP
revision. In addition, the SIP revision
amends the NOx emission standards in
the 25 Pa. Code Chapter 145,
Subchapter C (Emissions of NOx from
Cement Manufacturing), for Portland
cement kilns during the ozone season,
from May 1 through September 30,
2011, and for each year thereafter. The
amendments to the SIP revision are the
following: Standard requirements which
include emission requirements;
compliance determination by operating
and maintaining continuous emissions
monitoring systems (CEMS) for NOx
emissions; compliance demonstration
on a kiln-by-kiln basis, a facility-wide
emissions averaging basis or a system-
wide averaging basis; and reporting and
recordkeeping requirements by
reporting CEMS emissions data and
maintaining an operating log for each
Portland cement kiln on a monthly basis
that is maintained onsite for 5 years.

Other specific requirements of the
control of NOx emissions from Portland
cement kilns and the rationale for EPA’s
proposed action are explained in the
NPR and will not be restated here. No
public comments were received on the
NPR.

II1. Final Action

EPA is approving 25 Pa. Code Chapter
121.1, relating to definitions, used in the
substantive provision of this SIP
revision, and amendments to 25 Pa.
Code Chapter 145, Subchapter C
(Emissions of NOx from Cement
Manufacturing), for the control of NOx

emissions from Portland cement kilns as
a revision to the Pennsylvania SIP.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country

located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
pertaining to Pennsylvania’s control of
NOx emissions from Portland cement
kilns may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: June 27, 2011.

W.C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart NN—Pennsylvania

m 2.In §52.2020, the table in paragraph
(c)(1) is amended by:
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m a. Revising entries for Sections
145.142 and 145.143.

m b. Adding entries for Sections
145.144, 145.145 and 145.146.

The amendments read as follows:

§52.2020 Identification of plan.

* * * * *

State citation Title/subject effsccj.:;cazsfle EPA approval date Additional exgltgggtrion/ §52.2063
Title 25—Environmental Protection
Article Ill—Air Resources
Chapter 145—Interstate Pollution Transport Reduction
Subchapter C—Emissions of NOx From Cement Manufacturing

Section 145.142 .....

Definitions ........c.cceeeuveeen

6/19/10 7/19/11,

[Insert page number

Added new definitions and terms.

where the document begins].

Section 145.143 ..... Standard requirements ................. 6/19/10 7/19/11, [insert page number Added compliance dates and al-
where the document begins]. lowable emissions of NOx.

Section 145.144 ..... Compliance determination ............ 6/19/10 7/19/11, [Insert page number New section.
where the document begins].

Section 145.145 ..... Compliance demonstration and 6/19/10 7/19/11, [Insert page number New section.

reporting requirements. where the document begins].

Section 145.146 ..... Recordkeeping .......ccccoeeriiienieenne. 6/19/10 7/19/11, [Insert page number New section.
where the document begins].

* * * * *

[FR Doc. 2011-17869 Filed 7-18—11; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-RO1-OAR-2008-0905; A—1-FRL~
9439-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Vermont; Reasonably Available
Control Technology (RACT) for the
1997 8-Hour Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the State of Vermont (VT)
on November 22, 2006, and November
14, 2008. These SIP revisions consist of
a demonstration that VT meets the
requirements of reasonably available
control technology (RACT) for oxides of
nitrogen (NOx) and volatile organic
compounds (VOCs) set forth by the
Clean Air Act (CAA) with respect to the
1997 8-hour ozone standard; minor
revisions to Vermont’s bulk gasoline
plants regulation; and new requirements
for wood furniture manufacturing
operations. Additionally, EPA is
approving VT’s negative declarations for
several categories of VOC sources. EPA
is fully approving all of the submitted

items, with two exceptions. EPA is
conditionally approving the RACT
determinations for two major VOC
sources (Churchill Coatings Corporation
and H.B.H. Prestain, Inc.). This action is
being taken in accordance with the
CAA.

DATES: This direct final rule will be
effective September 19, 2011, unless
EPA receives adverse comments by
August 18, 2011. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R01-OAR-2008-0905 by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: arnold.anne@epa.gov.

3. Fax: (617) 918—0047.

4. Mail: “Docket Identification
Number EPA-R01-OAR-2008-0905",
Anne Arnold, U.S. Environmental
Protection Agency, EPA New England
Regional Office, 5 Post Office Square,
Suite 100 (mail code: OEP05-2), Boston,
MA 02109-3912.

5. Hand Delivery or Courier. Deliver
your comments to: Anne Arnold,
Manager, Air Quality Planning Unit,
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, 5 Post
Office Square, 5th Floor, Boston, MA
02109-3912. Such deliveries are only
accepted during the Regional Office’s

normal hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R01-OAR-2008—
0905. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov, or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
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able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, 5 Post
Office Square, 5th Floor, Boston, MA.
EPA requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

In addition, copies of the state
submittal are also available for public
inspection during normal business
hours, by appointment at the Vermont
Air Pollution Control Division, Agency
of Natural Resources, Building 3 South,
103 South Main Street, Waterbury, VT
05676.

FOR FURTHER INFORMATION CONTACT:
Ariel Garcia, Air Quality Planning Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office, 5
Post Office Square, Suite 100 (mail
code: OEP05-2), Boston, MA 02109—
3912, telephone number (617) 918—
1660, fax number (617) 918—0660,
e-mail garcia.ariel@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.
I. Background and Purpose
II. Summary of Vermont’s SIP Revision
III. EPA’s Evaluation of Vermont’s SIP

Revision
IV. Final Action
V. Statutory and Executive Order Reviews

I. Background and Purpose

On November 14, 2008, the State of
Vermont (VT) submitted a formal
revision to its State Implementation
Plan (SIP). The SIP revision consists of
documenting RACT requirements for

the 1997 8-hour ozone standard.?
Although VT was designated attainment
for the 1997 8-hour ozone national
ambient air quality standard (NAAQS),2
the state is part of the Ozone Transport
Region (OTR). On May 10, 2011, VT
withdrew portions of the November 14,
2008 submittal as discussed in more
detail in section II.

Certain stationary source control
measures specified in the Clean Air Act
(CAA) as applicable to areas considered
“moderate” ozone non-attainment areas
also apply to states located in the OTR.
Specifically, these areas are required to
implement reasonably available control
technology (RACT) on all major volatile
organic compound (VOC) and nitrogen
oxide (NOx) emissions sources and on
all sources covered by a Control
Techniques Guideline (CTG). A CTG is
a document issued by EPA which
establishes a “presumptive norm” for
RACT for a specific VOC source
category.

In 1997, EPA revised the health-based
NAAQS for ozone, setting it at 0.08
parts per million (ppm) averaged over
an 8-hour time frame. EPA set the 8-
hour ozone standard based on scientific
evidence demonstrating that ozone
causes adverse health effects at lower
ozone concentrations and over longer
periods of time than was understood
when the pre-existing 1-hour ozone
standard was set. EPA determined that
the 8-hour standard would be more
protective of human health, especially
with regard to children and adults who
are active outdoors, and individuals
with a pre-existing respiratory disease,
such as asthma.

EPA requires under the 8-hour ozone
NAAQS that states meet the CAA RACT
requirements, either through a
certification that previously adopted
RACT controls in their SIP approved by
EPA under the 1-hour ozone NAAQS
represent adequate RACT control levels
for 8-hour attainment purposes, or
through the establishment of new or
more stringent requirements that
represent RACT control levels. See Final
Rule To Implement the 8-Hour Ozone
National Ambient Air Quality
Standard—Phase 2 (the Phase 2 rule).
(See 70 FR 71612; November 29, 2005.)
EPA has determined that States that
have RACT provisions approved in their
SIPs for the 1-hour ozone standard have
several options for fulfilling the RACT
requirements for the 8-hour ozone
NAAQS. If a State meets certain
conditions, it may certify that

1Vermont’s submittal and today’s action are for
the 1997 8-hour ozone standard and do not address
the 0.075 ppm 2008 ozone standard.

2See 69 FR 23858; April 30, 2004.

previously adopted 1-hour ozone RACT
controls in the SIP continue to represent
RACT control levels for purposes of
fulfilling 8-hour ozone RACT
requirements. Alternatively, a State may
establish new or more stringent
requirements that represent RACT
control levels, either in lieu of or in
conjunction with a certification. In
addition, a State may submit a negative
declaration if there are no CTG sources
or major sources of VOC and NOx
emissions in lieu of or in addition to a
certification.

As noted in the Phase 2 rule, the
RACT submittal for the 1997 8-hour
ozone standard was due from states in
the OTR on September 16, 2006. (See 40
CFR 51.916(b)(2).) On March 24, 2008
(73 FR 15416), EPA issued a finding of
failure to submit to VT for the 1997 8-
hour ozone RACT requirement. Vermont
submitted its RACT SIP revision on
November 14, 2008, and EPA
determined it complete on December 10,
2008, stopping the 18-month finding
sanctions clock.

In addition, on October 5, 2006, EPA
issued four CTGs which states were
required to address by October 5, 2007
(71 FR 58745). Also, on October 9, 2007,
EPA issued three CTGs which states
were required to address by October 9,
2008 (72 FR 57215). Furthermore, on
October 7, 2008, EPA issued four CTGs
which states were required to address
by October 7, 2009 (73 FR 58841).

In addition, on November 22, 2006,
VT submitted newly adopted regulation
5—-253.16, Wood Furniture
Manufacturing, to EPA as a SIP revision.
This regulation includes VOC emission
limits for wood furniture manufacturing
operations. In addition to this
regulation, the SIP submittal also
includes revisions to VT’s ““SIP
Narrative,” which contains additional
information on how the state
implements this rule.

II. Summary of Vermont’s SIP Revision

On November 14, 2008, VT submitted
a SIP revision documenting RACT
requirements for the 1997 8-hour ozone
standard. In this SIP revision, VT states
that this submittal demonstrates and/or
certifies the following with respect to
Vermont stationary sources of ozone
precursors:

1. All required RACT controls, both
CTGs and Major Sources, have been
implemented on all relevant stationary
sources of VOCs and NOy emissions;

2. All applicable CTG RACT controls
required to be submitted under the
current RACT SIP call (applicable to
CTGs issued prior to 2006) have been
previously approved by EPA under the
1-hour ozone NAAQS; and
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3. All previously EPA-approved
RACT controls, including CTGs issued
prior to 2006 and previously submitted
Single Source RACT determinations, as
well as newly determined Single Source
RACT applied to other Major Sources
have been certified by the Vermont Air
Pollution Control Officer, based on
EPA’s guidance and standards, to
represent RACT control levels under the
new 8-hour ozone NAAQS.

The submittal also states that it is the
Vermont Air Pollution Control Officer’s
determination that the Vermont Air
Pollution Control rules applicable to the
following nine CTG categories, which
have been approved and/or are pending
approval as RACT for the 1-hour ozone
standard, also represent RACT for the 8-
hour ozone standard, including any
subsequent revisions to the ozone
standard that maintain an 8-hour
averaging period: (1) Design Criteria for
Stage 1 Vapor Control Systems—
Gasoline Service Stations (November
1975, no EPA number) and Hydrocarbon
Control Strategies for Gasoline
Marketing Operations (April 1978,
EPA450/3-78-017; (2) Control of
Volatile Organic Emissions from Solvent
Metal Cleaning (November 1977, EPA—
450/2—77-022); (3) Control of
Hydrocarbons from Tank Truck
Gasoline Loading Terminals (October
1977, EPA—450/2-77-026); (4) Control
of Volatile Organic Emissions from Bulk
Gasoline Plants (December 1977, EPA—
450/2—77-035); (5) Control of Volatile
Organic Emissions from Storage of
Petroleum Liquids in Fixed-Roof Tanks
(December 1977, EPA—450-2—77-036);
(6) Control of Volatile Organic
Compounds from Use of Cutback
Asphalt (December 1977, EPA-450/2—
77-037); (7) Control of Volatile Organic
Emissions from Existing Stationary
Sources, Volume VI: Surface Coating of
Miscellaneous Metal Parts and Products
(June 1978, EPA—450/2—78-032); (8)
Control of Volatile Organic Compounds
Leaks from Gasoline Tank Trucks and
Vapor Collection Systems (December
1978, EPA—450/2-78-051); and (9)
Control of Volatile Organic Compound
Emissions from Wood Furniture
Manufacturing Operations (April 1996,
EPA-453/R—96—-007). The Vermont Air
Pollution Control Regulations (VAPCR)
that cover these CTGs are, respectively:
(1) VAPCR Section 5-253.5, Stage I
Vapor Recovery Controls at Gasoline
Dispensing Facilities; 2) VAPCR Section
5-253.14, Solvent Metal Cleaning; (3)
VAPCR Section 5-253.2, Bulk Gasoline
Terminals; (4) VAPCR Section 5-253.3,
Bulk Gasoline Plants; (5) VAPCR
Section 5-253.1, Petroleum Liquid
Storage in Fixed Roof Tanks; (6) VAPCR

Section 5-253.15, Cutback and
Emulsified Asphalt; (7) VAPCR Section
5-253.13, Coating of Miscellaneous
Metal Parts; (8) VAPCR Section 5-253.4,
Gasoline Tank Trucks; and (9) VAPCR
Section 5-253.16, Wood Furniture
Manufacturing. All of these Vermont
regulations, with one exception, were
approved into the Vermont SIP on April
22,1998 (63 FR 19825). The Vermont
wood furniture manufacturing
regulation is being approved into the VT
SIP in this rulemaking.

The SIP submittal also states that the
State of Vermont Air Pollution Control
Division has determined that there are
no applicable stationary sources of VOC
in Vermont, for the following CTG
categories identified by EPA in CTG
documents issued prior to 2006:

1. Surface Coating Operations
(November 1976, EPA—450-2-76—-028)

2. Surface Coating of Cans (May 1977,
EPA—-450/2-77-008)

3. Surface Coating of Coils (May 1977,
EPA—-450/2-77-008)

4. Surface Coating of Fabrics (May
1977, EPA—-450/2-77-008)

5. Surface Coating of Paper (May
1977, EPA—450/2-77-008)

6. Surface Coating of Automobiles and
Light Duty Trucks (May 1977, EPA-450/
2-77-008)

7. Refinery Vacuum Producing
Systems, Wastewater Separators, and
Process Unit Turnarounds (October
1977, EPA—-450/2-77-025)

8. Surface Coating of Metal Furniture
(December 1977, EPA-450/2—77-032)

9. Surface Coating for Insulation of
Magnet Wire (December 1977, EPA—
450/2—-77-033)

10. Surface Coating of Large
Appliances (December 1977, EPA-450/
2-77-034)

11. Factory Surface Coating of Flat
Wood Paneling (June 1978, EPA-450/2—
78-032)

12. Petroleum Refinery Equipment
(June 1978, EPA-450/2—78-036)

13. Manufacture of Vegetable Oils
(June 1978, EPA—-450/2—-78-035)

14. Manufacture of Synthesized
Pharmaceutical Products (December
1978, EPA-450/2—-78-029)

15. Manufacture of Pneumatic Rubber
Tires (December 1978, EPA—450/2—-78—
030)

16. Graphic Arts-Rotogravure and
Flexography (December 1978, EPA—-450/
2-78-033)

17. Petroleum Liquid Storage in
External Floating Roof Tanks (December
1978, EPA-450/2—-78-047)

18. Large Petroleum Dry Cleaners
(September 1982, EPA-450/3—82-009)

19. Manufacture of High-Density
Polyethylene, Polypropylene, and
Polystyrene Resins (November 1983,
EPA-450/3-83-008)

20. Equipment Leaks from Natural
Gas/Gasoline Processing Plants
(December 1983, EPA-450/2—-83-007)

21. Leaks from Synthetic Organic
Chemical and Polymer Manufacturing
Equipment (March 1984, EPA-450/3—
83-006)

22. Air Oxidation Processes in
Synthetic Organic Chemical
Manufacturing Industry (December
1984, EPA-450/3—-84-015)

23. Reactor Processes and Distillation
Operations Processes in the Synthetic
Organic Chemical Manufacturing
Industry (August 1993, EPA-450/4-91—
031)

24. Shipbuilding and Ship Repair
Operations (Surface Coating) (April
1994, EPA-453/R-94-032)

25. Coating Operations at Aerospace
Manufacturing and Rework Operations
(December 1997, EPA—453/R—97-004)

In addition, the SIP submittal also
states that the State of Vermont Air
Pollution Control Division has also
determined that there are no applicable
stationary sources of VOC in Vermont
for the following CTG categories
identified by EPA in CTG documents
issued since 2005:

1. Flat Wood Paneling Coatings
(September 2006, EPA—453/R—06—004) 3

2. Flexible Package Printing
(September 2006, EPA—453/R—06—003)

3. Paper, Film, and Foil Coatings
(September 2007, EPA—453/R—07-003)

4. Metal Furniture Coatings
(September 2007, EPA—453/R—07-005)

5. Large Appliance Coatings
(September 2007, EPA-453/R—07-004)

In addition to the items discussed
above, the November 14, 2008 SIP
submittal also includes minor changes
to two of VT’s regulations previously
approved into the VT SIP.

Specifically, Subsection (3) of
regulation 5—251, Control of Nitrogen
Oxides Emissions: RACT for large
stationary sources, is being submitted
with no changes to the regulatory text.
This subsection of VT’s regulation was
previously approved into the VT SIP as
5-251(2) on April 9, 1997 (62 FR
17084). Due to the adoption of a new
subsection in VT’s regulation and the
resulting numbering changes, the
appropriate number change will be
made to regulation 5-251(3) and the
subsection is being approved into the
VT SIP. VT’s new regulation subsection
5-251(2) is not being submitted for
inclusion in the VT SIP.

Also, regulation 5-253.3, Bulk
Gasoline Plants, is being submitted with

3 The negative declaration for the Flat Wood
Paneling Coatings (September 2006, EPA-453/R—
06—004) CTG was subsequently withdrawn on May
10, 2011.
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minor changes to the regulatory text.
This regulation was previously
approved into the VT SIP on April 22,
1998 (63 FR 19825). The most
significant change to VI’s adopted
revised regulation 5-253.3 is in the
regulation’s applicability; that is, the
revised regulation requires all bulk
gasoline plants, for which construction
or reconstruction commenced after
January 1, 2001, to be subject to the
regulation regardless of gasoline
throughput. The revised regulation
submitted for inclusion into the VT SIP
clarified several requirements in the
rule related to vapor balance but did not
substantively change the requirements
of the rule.

Furthermore, Vermont’s November
14, 2008 SIP submittal included licenses
for four facilities subject to major source
VOC requirements and licenses for three
facilities subject to major source NOx
requirements. On May 10, 2011, VT
withdrew one of the VOC licenses
(Green Mountain Prestain) and one of
the NOx licensees (Dalton Hydro), since
these two facilities have closed and
their operating permits have been
terminated. In addition, VT’s May 10,
2011 letter includes a written
commitment from VT to re-evaluate
RACT for two of the major source
facilities subject to VOC requirements,
namely Churchill Coatings Corporation
and H.B.H. Prestain, Inc., as a result of
the RACT limits being established for
these two facilities prior to the issuance
of the 2006 revised CTG for Flat Wood
Paneling Coatings (September 2006,
EPA-453/R-06-004).

In addition, on November 22, 2006,
VT submitted newly adopted regulation
5-253.16, Wood Furniture
Manufacturing, to EPA as a SIP revision.
This regulation includes VOC emission
limits for wood furniture manufacturing
operations. In addition to this
regulation, the SIP submittal also
includes revisions to VI’s “SIP
Narrative,” which contains additional
information on how the state
implements this rule.

II1. EPA’S Evaluation of Vermont’s SIP
Revision

EPA has evaluated VT’s VOC and
NOx regulations which the state
certifies meets RACT for the 1997 8-
hour standard, and has found that they
are generally consistent with the
respective EPA guidance documents
referenced above. EPA previously
approved these rules, with the
exception of the wood furniture
manufacturing regulation, as meeting
RACT for the 1-hour standard. (See 62
FR 17084 and 63 FR 19825.)

VT’s newly adopted wood furniture
manufacturing regulation, submitted on
November 22, 2006, requires facilities,
which have allowable emissions of 25
tons per year or more of VOC emissions,
to meet specified VOC content limits for
the topcoats and sealers used in
finishing operations. EPA has evaluated
Vermont’s rule with respect to EPA’s
wood furniture manufacturing CTG
(referenced above) and has found that
this rule, when taken along with the test
methods, calculation procedures, record
keeping, and monitoring requirements
in the SIP narrative, is consistent with
EPA guidance.4

EPA has also evaluated the NOx
permits for Killington/Pico Ski Resort
Partners, LLC and Okemo Limited
Liability Company and the VOC permit
for Isovolta, Inc. that were included in
this submittal and has found that they
are consistent with EPA guidance for
major stationary sources of NOx and
VOC. For NOx guidance, see control
technique document EPA-450/1-78—
001, January 1978, and for VOC
guidance, see EPA-450/2—-78-022, May
1978, and EPA-453/R—95-010, April
1995. EPA has also evaluated two
additional permits for major stationary
sources of VOC (permits submitted for
Churchill Coatings Corporation; and
H.B.H. Prestain, Inc.) that were included
in this submittal and has found that
they are SIP strengthening but are not
consistent with the limits established in
the 2006 Flat Wood Paneling Coatings
CTG. As aresult, EPA is conditionally
approving the submitted permits for
Churchill Coatings Corporation and
H.B.H. Prestain, Inc. A brief description
of the type of facility, what has been
determined as RACT for the facility, and
EPA’s reasoning for approval, or
conditional approval, of such RACT
determination, for each of the five
permits is as follows:

1. The Killington/Pico Ski Resort
Partners, LLC operating permit covers
the snowmaking operations at the
Killington and Pico ski resorts. The air
pollution sources at the facility consist
of diesel powered air compressors for
snowmaking operations. With the
exception of one engine (unit BR11), the
permit requires the replacement of all
diesel powered air compressor engines,
by July 1, 2007, with the cleanest air
pollution emitting engines reasonably
available at the time of replacement.

4 Note that section 5-253.16(e)(1)(iv) of Vermont’s
regulation provides for the Vermont ANR to
approve compliance plans that rely exclusively on
compliance methods already specified in the
regulation in sections 5-253.16(e)(1)(i)-(iii). This
provision does not allow for equivalency
demonstrations using methods not already provided
for in the regulation.

The replacement engine cannot have a
higher horsepower rating than the
engine which it is replacing, and must
meet emission limits established by the
operating permit. Unit BR11 operates
with a Selective Catalytic Reduction
(SCR) system designed and operated to
achieve a minimum of 70% reduction in
NOx emissions. The permit requires the
Unit BR11 to meet emissions limits
(after emissions controls) consistent
with federal Tier 2 nonroad diesel
engine emission standards. The permit
also requires the replacement diesel
powered air compressor engines to meet
emissions limits consistent with federal
Tier 2 or Tier 3 nonroad diesel engine
emission standards, depending on the
date of replacement. The permit also
establishes operational limits on the
sulfur content of the fuel oil and limits
the annual fuel allowed to be consumed
by the stationary diesel engine units.
The provisions in this operating permit
submitted into the VT SIP constitute
RACT.

2. The Okemo Limited Liability
Company operating permit covers the
snowmaking operations at the Okemo
ski resort. The air pollution sources at
the facility consist of diesel powered air
compressors for snowmaking operations
and diesel engine generators utilized for
generating electricity for snowmaking
operations. The facility owns one diesel-
powered compressor utilized for
generating compressed air for
snowmaking operations, has two rental
diesel engine generators utilized for
generating electricity, and leases 20
diesel-powered compressors utilized for
generating compressed air for
snowmaking operations. The permit
requires the diesel-powered compressor
owned by the facility (Caterpillar 3516)
to operate on a combination of emission
control technologies. Caterpillar 3516
operates with a SCR system and an
oxidation catalyst that jointly achieve
over 90% reduction in NOx emissions.
The permit requires the Caterpillar 3516
to meet emissions limits (after emissions
controls) as stringent as federal Tier 4
nonroad diesel engine emission
standards that will be imposed on
engines beginning with model year 2011
nonroad diesel engines. The emissions
reductions obtained by the Caterpillar
3516, make up for the fact that the two
rental units are held to emission limits
which are more relaxed than the federal
Tier 2 nonroad diesel engine emission
standards, for the first two years
following the issuance of the operating
permit (after which time, the rental
units are required to meet emissions
limits as stringent as the federal Tier 2
standards). All of the leased diesel
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engines operated at the facility are
required to meet at a minimum the
federal Tier 2 nonroad diesel engine
emission standards. The permit also
establishes operational limits on the
sulfur content of the fuel oil, limits the
annual fuel allowed to be consumed by
the stationary diesel engine units, limits
the total capacity of engines operated at
the facility for generating electricity and
compressed air for snowmaking
operations, and limits the hours that
each type of engine can be in operation.
The provisions in this operating permit
submitted constitute RACT.

3. The Isovolta, Inc. (formerly U.S.
Samica, Inc.) operating permit covers
the insulation paper manufacturing
facility in Rutland, VT. On April 9, 1997
(see 62 FR 17084), EPA approved an
administrative order for this facility (at
that time under U.S. Samica
Corporation) which required the use of
incineration control devices, which
achieve an 81% overall VOC control, on
two of their process lines. The
administrative order also contained
enforceable emissions testing,
monitoring, recordkeeping, and
reporting requirements. These same
conditions are included in the operating
permit in VT’s November 14, 2008
submittal. The 81% reduction
requirement is consistent with EPA’s
model regulation for VOC sources (See
“Model Volatile Organic Compound
Rules for Reasonably Available Control
Technology”, EPA-Staff Working
Document, June 1992). Therefore, EPA
is approving the Isovolta, Inc. operating
permit as continuing to meet VOC
RACT requirements for this facility.

4. The Churchill Coatings Corporation
operating permit covers the clapboard
painting facility (previously owned by
Prestained Lumber Products, Inc.) in
North Springfield, VT. The facility
consists of two roll coating lines to
prime and paint a variety of lumber
products. The non-CTG regulation
approved by EPA on April 9, 1997 (see
62 FR 17084), defines RACT for coating
units as a daily weighted average of
VOC content in the coatings of 3.5
pounds of VOC per gallon of coating
applied. The operating permit requires
the facility to meet the 3.5 pounds of
VOC per gallon of coating emission
limit and also includes the associated
recordkeeping and testing requirements
to ensure compliance with these limits.
The 3.5 pounds of VOC per gallon of
coating emission limit is consistent with
EPA’s guidance for VOC sources (See
“Model Volatile Organic Compound
Rules for Reasonably Available Control
Technology”’, EPA-Staff Working
Document, June 1992). However, the
RACT determination for some of the

operations at this facility must address
whether and how the facility can meet
the recommended limits for Exterior
Siding, specifically 2.1 pounds of VOC
per gallon of coating, included in the
2006 Flat Wood Paneling Coatings
(September 2006, EPA-453/R—06—004)
CTG. Therefore, EPA finds that the VOC
limits in the Churchill Coatings
Corporation operating permit are SIP-
strengthening but do not constitute a
complete RACT determination for this
facility and is conditionally approving
this operating permit into the VT SIP.

5. The H.B.H. Prestain, Inc. operating
permit covers the clapboard painting
facility in East Arlington, VT. The
facility consists of four roll coating lines
to prime, paint, and/or stain wooden
clapboards, trim boards, and various
other building siding products. The
VOC coating limits established by this
operating permit are also consistent
with what has been determined as
RACT in the April 9, 1997 (see 62 FR
17084) EPA rulemaking. Specifically,
the four coating lines are required to
meet a 3.5 pounds of VOC per gallon of
coating emission limit. The permit also
includes the associated recordkeeping
and testing requirements to ensure this
limit is enforceable. As noted
previously, this emission limit is
consistent with EPA’s guidance for VOC
sources (See “Model Volatile Organic
Compound Rules for Reasonably
Available Control Technology”, EPA—
Staff Working Document, June 1992).
However, the RACT determination for
some of the operations at this facility
must address whether and how the
facility can meet the recommended
limits for Exterior Siding, specifically
2.1 pounds of VOC per gallon of coating,
included in the 2006 Flat Wood
Paneling Coatings (September 2006,
EPA-453/R—06—-004) CTG. Therefore,
EPA finds that the VOC limits in the
H.B.H. Prestain, Inc. operating permit
are SIP-strengthening but do not
constitute a complete RACT
determination for this facility and is
conditionally approving this operating
permit into the VT SIP.

With respect to the CTGs issued in
2006 and later, VT has submitted
negative declarations for four of these 11
CTGs. The state must still address the
remaining seven CTGs.

IV. Final Action

EPA is approving State
Implementation Plan (SIP) revisions
submitted by the State of Vermont on
November 14, 2008, and November 22,
2006. EPA is approving Vermont’s
November 14, 2008 RACT certification
and negative declarations as meeting
RACT for the 1997 8-hour standard.

EPA is also approving the following
permits conditions ® as representing
RACT for the applicable sources and
incorporating these conditions into the
SIP:

e Isovolta Inc. (Formerly U.S. Samica,
Inc.) Operating Permit RACT provisions
Construction and Equipment
Specifications (2), Operational
Limitations (5), Emission Limitations (9)
and (17), and Continuous Temperature
Monitoring Systems (19) through (21);

e Killington/Pico Ski Resort Partners,
LLC. Operating Permit RACT provisions
Construction and Equipment
Specifications (3) through (7),
Operational Limitations (8) and (10),
Emission Limitations (14) through (16),
Compliance Testing and Monitoring (23)
and (24), Recordkeeping and Reporting
(25), (27) and (33), and Appendix A; and

e Okemo Limited Liability Company
Operating Permit RACT provisions
Construction and Equipment
Specifications (2), Operational
Limitations (5) through (7) and (9)
through (11), Emission Limitations (14)
through (16), Compliance Testing and
Monitoring (23) and (24), and
Recordkeeping and Reporting (25), (26),
(31), and (32).

EPA is also approving into the VT SIP
revised regulation 5-253.3 “Bulk
Gasoline Plants,” revised regulation 5—
251(3) “Control of Nitrogen Oxides
Emissions: RACT for large stationary
sources,” as well as the newly
submitted regulation 5-253.16 “Wood
Furniture Manufacturing,” along with
the associated revisions to the VT SIP
narrative.

In addition, EPA is conditionally
approving the following permits
conditions as SIP-strengthening, but not
completely fulfilling the RACT
requirements for the applicable sources,
and incorporating these conditions into
the SIP:

¢ Churchill Coatings Corporation
Operating Permit RACT conditions
Emission Limitations (3) through (6) and
(11), and Record Keeping and Reporting
(14) through (16); and

e H.B.H Prestain, Inc. Operating
Permit RACT provisions Emission
Limitations (4) through (8), and (13),
and Recordkeeping and Reporting (16)
through (18).

The State of Vermont must submit to
EPA by July 19, 2012, re-evaluated
RACT determinations for Churchill
Coatings Corporation and H.B.H
Prestain. These RACT determinations
must include an evaluation of the

5EPA is approving all of the permit conditions
that Vermont included in its SIP submittal. Other
conditions that are included in the facility’s permit,
but not listed here, were not submitted by Vermont
as part of the SIP revision.
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feasibility of the emission limits in the
2006 flat wood paneling CTG for these
two facilities. If VT fails to do so, this
conditional approval will become a
disapproval on that date. EPA will
notify VT by letter that this action has
occurred. At that time, this commitment
will no longer be a part of the approved
VT SIP. EPA subsequently will publish
a notice in the notice section of the
Federal Register notifying the public
that the conditional approval
automatically converted to a
disapproval. If VT meets its
commitment, within the applicable time
frame, the conditionally approved
portion of the submittal will remain a
part of the SIP until EPA takes final
action approving or disapproving the
new submittal. If EPA approves the new
submittal, the new approval will replace
the conditionally approved operating
permit sections in the VT SIP.

If the conditional approval is
converted to a disapproval, such action
will trigger EPA’s authority to impose
sanctions under section 110(m) of the
CAA at the time EPA issues the final
disapproval or on the date VT fails to
meet its commitment. In the latter case,
EPA will notify VT by letter that the
conditional approval has been
converted to a disapproval and that
EPA’s sanctions authority has been
triggered. In addition, the final
disapproval triggers the Federal
Implementation Plan (FIP) requirement
under section 110(c).

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should relevant adverse comments be
filed. This rule will be effective
September 19, 2011 without further
notice unless the Agency receives
relevant adverse comments by August
18, 2011.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. All parties interested
in commenting on the proposed rule
should do so at this time. If no such
comments are received, the public is
advised that this rule will be effective
on September 19, 2011 and no further
action will be taken on the proposed

rule. Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

In addition, Vermont was issued a
finding a failure to submit which started
an 18 month sanctions clock and a 24
month Federal Implementation Plan
(FIP) clock. The 18 month sanctions
clock was stopped when Vermont
submitted the SIP and we determined it
complete on December 10, 2008. The 24
month FIP clock will stop upon the
effective date of our final approval,
September 19, 2011.

V. Statuatory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National

Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)
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List of Subjects in 40 CFR Part 52

Environmental protection, Air

pollution control, Carbon monoxide,

Incorporation by reference, Nitrogen
dioxide, Ozone, Reporting and

recordkeeping requirements, Volatile

organic compounds.

Dated: June 28, 2011.
H. Curtis Spalding,

Regional Administrator, EPA New England.

Part 52 of chapter I, title 40 of the

Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart UU—Vermont

m 2.In §52.2370, Table (c) is amended
by revising two entries and adding an
entry; and Tables (d) and (e) are
amended by adding the following

entries:
§52.2370 Identification of plan.
* * * * *

(c) EPA approved regulations.

EPA-APPROVED VERMONT REGULATIONS

Vermont
Air Pollution
Control Regulation
(VAPCR)
State citation

Title/Subject

effective

State
EPA Approval date
date

Explanations

Control of Nitrogen Ox-
ides Emissions:
RACT for large sta-
tionary sources.

*

*

Bulk Gasoline Plants ....

*

Wood Furniture Manu-
facturing.

*

4/27/07 7/19/2011 [Insert Fed-
eral Register page
number where the
document begins].

*

4/27/07 7/19/2011 [Insert Fed-
eral Register page
number where the
document begins].

*

3/1/04 7/19/2011 [Insert Fed-
eral Register page
number where the
document begins].

*

* * *

Changes to numbering of RACT-related sub-
sections of regulation. The state did not sub-
mit Subsection 5-251(2) as part of the SIP re-
vision.

* * *

Changes to bulk gasoline plants regulation.

* * *

Adopted regulation establishing wood furniture
manufacturing requirements.

(d) EPA-Approved State Source

specific requirements.

EPA-APPROVED VERMONT SOURCE SPECIFIC REQUIREMENTS

Name of source

Permit No.

State effective

EPA Approval date

Explanations

date

Isovolta Inc. (Formerly U.S. OP-95-040 1/06/2006 7/19/2011 [Insert Federal  Only these sections were submitted by VT and ap-
Samica, Inc.) Operating Register page number proved into the SIP: Permit Conditions: Construc-
Permit RACT provisions. where the document be- tion and Equipment Specifications (2), Operational

gins]. Limitations (5), Emission Limitations (9) and (17),
and Continuous Temperature Monitoring Systems
(19) through (21).

Churchill Coatings Cor- AOP-06— 2/06/2008 7/19/2011 [Insert Federal ~ Only these sections were submitted by VT and condi-
poration Operating Per- 040 Register page number tionally approved into the SIP: Emission Limitations
mit RACT conditions. where the document be- (3) through (6) and (11), and Record Keeping and

gins]. Reporting (14) through (16).

Killington/Pico Ski Resort AOP-04— 6/14/2007 7/19/2011 [Insert Federal = Only these sections were submitted by VT and ap-

Partners, LLC. Operating 025a Register page number proved into the SIP: Construction and Equipment

Permit RACT provisions.

where the document be-
gins].

Specifications (3) through (7), Operational Limita-
tions (8) and (10), Emission Limitations (14)
through (16), Compliance Testing and Monitoring
(23) and (24), Recordkeeping and Reporting (25),
(27), and (33), and Appendix A.
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EPA—APPROVED VERMONT SOURCE SPECIFIC REQUIREMENTS—Continued

State effective

Name of source Permit No. date EPA Approval date Explanations

Okemo Limited Liability AOP-04— 2/26/2006 7/19/2011 [Insert Federal  Only these sections were submitted by VT and ap-
Company Operating Per- 029 Register page number proved into the SIP: Construction and Equipment
mit RACT provisions. where the document be- Specifications (2), Operational Limitations (5)
gins]. through (7) and (9) through (11), Emission Limita-
tions (14) through (16), Compliance Testing and
Monitoring (23) and (24), and Recordkeeping and

Reporting (25), (26), (31), and (32).
H.B.H Prestain, Inc. Oper- AOP-03- 2/06/2008 7/19/2011 [Insert Federal ~ Only these sections were submitted by VT and condi-
ating Permit RACT provi- 009 Register page number tionally approved into the SIP: Emission Limitations

sions.

where the document be-
gins].

(4) through (8) and (13), and Recordkeeping and
Reporting (16) through (18).

(e) Nonregulatory

VERMONT NON REGULATORY

Applicable geo-

Name of non regulatory SIP provision n o%?tggilrc\:n?ént daStte%effggtti)\;re“tézllte EPA Qgt%roved Explanations
area
Reasonably Available Control Tech- Statewide .............. Submitted 11/14/ 7/19/2011 [Insert
nology State Implementation Plan 2008. Federal Reg-
(SIP)/certification for the 1997 8-hour ister page num-
Ozone National Ambient Air Quality ber where the
Standard. document be-
gins].
SIP narrative associated with 5-253.16 Statewide .............. Submitted 11/22/ 7/19/2011 [Insert

wood furniture manufacturing regula-
tion.

2006.

Federal Reg-

ister page num-
ber where the
document be-

gins].

[FR Doc. 2011-17875 Filed 7-18-11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 43 and 63
[IB Docket No. 04—112; FCC 11-76]

Reporting Requirements for U.S.
Providers of International
Telecommunications Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) concludes that it should
eliminate outdated and unnecessary
reporting requirements related to
international telecommunications traffic
for which the burdens on U.S.
international service providers outweigh
the benefits. Specifically, the
Commission finds four information
collections are no longer necessary and

removes them from its rules: The
division of telegraph tolls report; the
quarterly large carrier traffic report; the
quarterly foreign-affiliated switched
resale carrier report; and the circuit-
addition report. The Commission also
finds that the annual traffic and revenue
reports and annual circuit status reports
can be simplified by removing the
requirement to separately report for off-
shore U.S. points.

DATES: Effective July 19, 2011.

FOR FURTHER INFORMATION CONTACT: John
Copes or David Krech, Policy Division,
International Bureau, FCC, (202) 418—
1460 or via the Internet at
John.Copes@fcc.gov and
David.Krech@fcc.gov

SUPPLEMENTARY INFORMATION: This is a
summary of the First Report and Order
portion of the Commission’s First
Report and Order and Further Notice of
Proposed Rulemaking, IB Docket No.
04-112, FCC 11-76, adopted May 12,
2011, and released May 13, 2011. The
full text of the First Report and Order
and Further Notice of Proposed
Rulemaking is available for inspection

and copying during normal business
hours in the FCC Reference Center, 445
12th Street, SW., Washington, DC
20554. The document also is available
for download over the Internet at http://
transition.fcc.gov/Daily Releases/

Daily Business/2011/db0513/FCC-11-
76A1.pdf. The complete text also may
be purchased from the Commission’s
copy contractor, Best Copy and Printing,
Inc. (BCPI), located in Room CY-B402,
445 12th Street, SW., Washington, DC
20554. Customers may contact BCPI at
its Web site: http://www.bcpiweb.com or
call 1-800-378-3160.

Summary of First Report and Order

1. In the First Report and Order and
Further Notice of Proposed Rulemaking,
the Federal Communications
Commission (Commission) continues its
comprehensive review of the
international reporting requirements for
U.S. providers of international
telecommunications services. In the
First Report and Order portion of the
document, the Commission finds that
there are several reporting requirements
that it can eliminate at this time. The
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Commission concludes that it no longer
needs quarterly traffic and revenue
filings or quarterly circuit addition
reports. The Commission also finds
carriers no longer need to file separately
for off-shore U.S. points. In addition, the
Commission finds that the toll division
reports are out-dated and no longer need
to be filed. The Commission concludes,
however, that carriers should continue
to file annual international traffic and
revenue data and international circuit
data in order to protect the interests of
U.S. consumers and U.S. international
service providers, and to facilitate the
transition to competition in
international markets. This includes
certain route-specific data from
facilities-based carriers, because the
Commission needs route-by-route traffic
and revenue information to implement
and enforce pro-competitive
international policies. The Commission
also needs international resale traffic
and revenue data on a world-wide basis
since most international calls are
initiated with a resale carrier. In the
Further Notice of Proposed Rulemaking
(FNPRM), which is published elsewhere
in this issue, the Commission proposes
a number of ways to modernize the
information that it collects and to make
the reporting requirements more
tailored to the Commission’s needs.

2. Elimination of the Quarterly Large-
Carrier Reports (47 CFR 43.61(b)). The
Commission’s rules currently require
facilities-based and facilities-resale
carriers to file a quarterly traffic and
revenue report for any quarter in which
such carrier’s traffic exceeds one of four
thresholds specified in 47 CFR 43.61(b).
The Commission adopted this reporting
requirement as a way to detect “one-
way bypass” that might result from
international simple resale
arrangements. In the Notice of Proposed
Rulemaking (NPRM), 69 FR 29676, May
25, 2004, the Commission sought
comment on whether the application of
the Quarterly Large-Carrier Reports
continues to be necessary. All those
filing comments in response to the
NPRM support elimination of the
reports. The Commission agrees that the
Quarterly Large-Carrier Reports are no
longer needed to detect market
distortions. The Commission notes that
in practice, sudden changes in
international traffic flows are not
necessarily related to one-way bypass or
other anti-competitive causes.
Moreover, the Commission found that
the quarterly traffic information filed by
the carriers has often been subject to
substantial revision and thus has been
unreliable as an indicator of changes in
traffic ratios. The Commission therefore

concludes that requiring carriers to
continue to file quarterly traffic reports
will serve no useful purpose. Instead,
the Commission finds that it will be
sufficient to rely on annual traffic and
revenue data regarding settlement
payments and minutes, as well as on
complaints by U.S. carriers, to detect
and remedy anti-competitive activity by
foreign carriers, including one-way
bypass.

3. Elimination of the Quarterly
Foreign-Affiliated Switched Resale
Carrier Reports (47 CFR 43.61(c)). U.S.-
authorized providers of international
message telephone service (IMTS) resale
that are affiliated with a foreign carrier
are required to file quarterly traffic and
revenue reports on their affiliated routes
if they: (1) Have sufficient market power
at the foreign end of an international
route to affect competition adversely in
the U.S. market, and (2) collect
settlement payments from U.S. carriers
for traffic affiliated in its home market.
47 CFR 43.61(c). The quarterly traffic
and revenue report arose out of carrier
concerns that overseas incumbent or
monopoly telecommunications
providers might use their market power
to favor their affiliates that operate as
carriers in the U.S. market. The report
was intended to provide the
Commission an early warning of
attempts by incumbent carriers to
engage in “price squeeze” behavior. In
the NPRM, the Commission sought
comment whether the continued
application of the Quarterly Foreign-
Affiliated Switched Resale Carrier
Reports is necessary at this time. The
commenters disagreed on the continued
need for this reporting requirement. The
Commission, however, has not received
any complaints from U.S. carriers
alleging such predatory behavior; nor
have the reports revealed any such
behavior. Furthermore, the 47 CFR
43.61(c) quarterly report is not the only
way the Commission can address
concerns that the settlement rates on a
particular route remain above cost. The
Commission finds that annual traffic
and revenue filings provide sufficient
information and thus the filing of the
Quarterly Foreign-Affiliated Switched
Resale Carrier Reports is no longer
necessary.

4. Elimination of the Circuit-Addition
Report (47 CFR 63.23(e)). Carriers that
have been certified as resellers of
private lines are required to report, by
March 31 of the following year, the
number of circuits they added during
the year and to identify the services for
which the circuits were used. 47 CFR
63.23(e). In the NPRM, the Commission
proposed to eliminate the circuit-
addition report. The only commenter to

address this issue supports elimination
of the report. Because the facilities-
based carriers from which private line
resellers purchase international circuits
report those circuits on their circuit-
status report, the Commission has a
record that the circuits are being used.
As a result, the Commission finds that
the information from the annual circuit-
addition reports does not justify the
continuing burden of the reporting
requirement.

5. Elimination of the Division of
Telegraph Tolls Report (47 CFR 43.53).
Telegraph carriers are required file
copies of all their agreements with
foreign carriers governing the division
of tolls for international telegraph
traffic. 47 CFR 43.53. In the NPRM, the
Commission proposed to eliminate this
filing requirement. The Commission
agrees with the commenters that the
decline in the telegraph industry has
made these reports unnecessary. The
volume of telegraph traffic has declined
sharply over the years as telegraph
service has largely been replaced by
other means of communication, and this
reporting requirement no longer serves
a useful purpose.

6. Annual Traffic and Revenue
Reports. The Commission shall continue
to require carriers to file the annual
traffic and revenue reports, albeit on a
streamlined basis. The Commission
finds that route-specific traffic and
revenue data from the annual reports
provides it with information that it
needs to develop and implement
policies to facilitate the continuing
transition to competition in
international markets, to monitor
compliance with rules and policies, to
gauge the effect of its decisions on
competition in the international market,
and for policy discussions in bilateral
meetings and multilateral forums and
for Commission participation in
international organizations. The
collection of aggregate world-total data
would not be an adequate substitute for
route-specific data, as it will not provide
the specific data that the Commission
needs to perform its functions. The
Commission also finds that it cannot
fully understand the IMTS market
without information about IMTS resale.
The Commission concludes that it needs
to obtain international traffic and
revenue data information directly from
the international service providers
because there are no other reliable
sources of information on international
traffic and revenue that will give it the
full range of information that the
Commission needs. Therefore the
Commission shall retain the annual
international traffic and revenue
reporting requirements. Facilities-based
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providers of IMTS and private line
services will continue to file traffic and
revenue data for each international
route on which they provide service.
Carriers providing IMTS resale services
will continue to file traffic and revenue
data on a world total basis. The
Commission, however, has sought
comment on proposals to streamline
these filing requirements in the FNPRM
portion of the document, which is
discussed in a separate Federal Register
summary.

7. Annual Circuit-Status Reports. The
Commission shall continue to require
carriers to file the annual circuit-status
reports, albeit on a streamlined basis.
The Commission finds that information
on international circuits continues to be
essential for it to fulfill its mission and
that there is no other source for this
information. The Commission uses this
data to monitor the continuing
transition of international routes to
competition, to monitor compliance
with Commission rules and policies, to
gauge the effect of Commission
decisions on competition in the
international market and to develop
policy positions for bilateral and
multilateral negotiations and for
Commission participation in
international organizations. The
Commission also uses circuit-status
information to ensure that carriers with
market power do not use their access to
circuit capacity to engage in any anti-
competitive behavior, to analyze merger
applications, to determine whether a
proposed merger might result in an anti-
competitive concentration of market
power in the international transport
market, and to help monitor compliance
with the international bearer circuit
regulatory fees established in section 9
of the Communications Act, 47 U.S.C.
159. Therefore, the Commission retains
the requirement for facilities-based
carriers to file international circuit data
for each international route on which
they provide service. The Commission,
however, has sought comment on
proposals to streamline these filing
requirements in the FNPRM portion of
the document, published elsewhere in
this issue.

8. Elimination of the Requirement to
Report Separately Traffic for Off-Shore
U.S. Points. The Commission eliminates
the requirement to report separately for
off-shore U.S. points for the annual
traffic and revenue reports and circuit-
status reports. In the NPRM, the
Commission proposed to eliminate the
requirement that carriers file data for
traffic or circuits between a U.S.
domestic point and an off-shore U.S.
point or between off-shore U.S. points.
Several commenters support the

proposal, and two commenters argue
that the Commission should go further
and eliminate disaggregate reports by
U.S. points entirely. Because the
Commission has not found disaggregate
reporting by U.S. points to be of
substantial benefit, it cannot justify the
additional burden that disaggregate
reporting requirements impose on filing
carriers. It therefore eliminates all
distinctions between domestic and off-
shore U.S. points and requires carriers
to file a single traffic and revenue report
aggregating traffic and revenue data for
all U.S. points and a single circuit-status
report aggregating circuit data for all for
U.S. points. The Commission will
therefore no longer require separate
reporting for off-shore U.S. points.
Carriers should combine the traffic and
revenue data and circuit data for the off-
shore U.S. points with the data for
domestic U.S. points when filing.
Carriers thus will only report traffic and
revenue data and circuits status for calls
and circuits between the “United
States” and foreign points. The “United
States” shall be defined as the “several
States and Territories, the District of
Columbia, and the possessions of the
United States, but does not include the
Canal Zone”’—the definition in the
Communications Act, 47 U.S.C. 153(58).

Paperwork Reduction Act of 1995
Analysis

9. This First Report and Order adopts
new or revised information collection
requirements, subject to the Paperwork
Reduction Act of 1995 (PRA). These
information collection requirements
will be submitted to the Office of
Management and Budget (OMB) for
review under section 3507(d) of the
PRA. The Commission will publish a
separate document in the Federal
Register inviting comment on the new
or revised information collection
requirements adopted in this document.
The requirements will not go into effect
until OMB has approved them and the
Commission has published a notice
announcing the effective date of the
information collection requirements. In
addition, we note that pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4), we previously sought
specific comment on how the
Commission might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

Final Regulatory Flexibility Analysis

10. As required by the Regulatory
Flexibility Act, as amended (RFA), the
Federal Communications Commission
(Commission) included an Initial

Regulatory Flexibility Analysis (IRFA)
concerning the possible significant
economic impact on a substantial
number of small entities of the policies
and rules proposed in the Notice of
Proposed Rulemaking (NPRM) in this
proceeding. The Commission sought
written public comment on the
proposals in the NPRM, including
comment on the IRFA. This Final
Regulatory Flexibility Analysis (FRFA)
addresses the policies and rules that the
Commission adopted in the First Report
and Order portion of the decision in this
proceeding. This First Report and Order
retains the annual traffic and revenue
report and the annual circuit-status
report. The First Report and Order
adopts some measures, as described
below, to simplify compliance with the
reporting requirements but generally
does not alter either report. The
Commission will consider a number of
proposals to streamline the reports and
to improve the information that carriers
will provide in the Further Notice of
Proposed Rulemaking portion of this
proceeding. This FRFA conforms to the
RFA.

A. Need for, and Objectives of, the First
Report and Order

11. The Commission initiated this
comprehensive review of the reporting
requirements imposed on U.S. carriers
providing international
telecommunications services under 47
CFR 43.51, 43.61, 43.82, and 63.23(e) of
the Commission’s rules, to modernize
and simplify those requirements. The
Commission believes that the policies
and rules adopted in the First Report
and Order will improve the data filing
entities report while making it easier for
carriers, both small and large, to provide
the information required by the rules.

12. In the First Report and Order, the
Commission concluded that it continues
to need the traffic and revenue
information the carriers now file under
47 CFR 43.61(a) of the rules and the
circuit information the carriers file
under 47 CFR 43.82. The Commission
further concluded in the First Report
and Order that it no longer needs the
information provided by the large
carrier quarterly reports required by 47
CFR 43.61(b), the foreign carrier affiliate
quarterly report required by 47 CFR
43.61(c), the circuit-addition report
required in 47 CFR 63.23(e), or the
telegraph division-of-tolls report
required by 47 CFR 43.53.

13. Currently, 47 CFR 43.61 requires
that all international
telecommunications carriers file an
annual report of their traffic and
revenues. Under 47 CFR 43.82,
facilities-based common carriers
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providing international
telecommunications services must file
an annual report on the status of their
circuits. The information derived from
the international revenue and traffic
report and circuit-status report is critical
in understanding the international
telecommunications market. These
reports are the only source of publicly
available information of this nature.

14. The information obtained from the
traffic and revenue and circuit-status
reports is used extensively by the
Commission, the industry, other
government agencies, and the public.
The Commission uses the information to
evaluate applications for international
facilities, track market developments
and the competitiveness of each service
and geographical market to formulate
rules and policies consistent with the
public interest, monitor compliance
with those rules and policies, and guard
the competitive effect of its decisions on
the market. Carriers use the information
to track the balance of payments in
international communications services
and for market analysis purposes.
Carriers and potential entrants use the
information for, among other things,
assessment of market opportunities and
to monitor competition in markets. The
Commission, along with other
government agencies such as the
Department of Justice and the United
States Trade Representative, use the
information in merger analyses and
negotiations with foreign countries,
respectively. In addition, the
information contained in the circuit-
status report allows the Commission to
comply with the statutory requirements
of the Omnibus Budget Reconciliation
Act of 1993.

B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

15. No comments specifically
addressed the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

16. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein.? The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ““small governmental
jurisdiction.” 2 In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”

15 U.S.C. 603(b)(3).
25 U.S.C. 601(6).

under the Small Business Act.? A small
business concern is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).4

17. The policies adopted in the FR&O
apply to entities providing international
common carrier services pursuant to
section 214 of the Communications Act;
entities providing international wireless
common carrier services under section
309 of the Act; entities providing
common carrier satellite services under
section 309 of the Act; and entities
licensed to construct and operate
submarine cables under the Cable
Landing License Act. The Commission
has not developed a small business size
standard directed specifically toward
these entities. As described below, such
entities fit within larger categories for
which the SBA has developed size
standards.

1. Traffic and Revenue Report

18. The First Report and Order retains
the annual traffic and revenue report,
which common carriers providing
international telecommunications
services are now required to file. Such
entities include entities providing
international common carrier services
pursuant to section 214 of the
Communications Act and entities
providing domestic or international
wireless common carrier services under
section 309 of the Act. The carriers that
the First Report and Order will require
to continue to file the traffic and
revenue report are a mixture of both
large and small entities. The
Commission has not developed a small
business size standard directed
specifically toward these entities.
However, as described below, these
entities fit into larger categories for
which the SBA has developed size
standards that provide these facilities or
services.

19. Facilities-based Carriers.
Facilities-based providers of
international telecommunications
services would fall into the larger
category of interexchange carriers.
Neither the Commission nor the SBA
has developed a small business size

35 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

415 U.S.C. 632.

standard specifically for providers of
interexchange services. Under SBA
rules, providers of interexchange
services fall within the size standard
category for Wired Telecommunications
Carriers. Under that size standard, a
Wired Telecommunications Carrier is
considered a small entity if it has 1,500
or fewer employees.5 Census Bureau
data for 2007 show that there were 3,188
firms in this category that operated for
the entire year. Of this total, 3,144 had
employment of 999 or fewer, and 44
firms had had employment of 1,000
employees or more. Thus under this
category and the associated small
business size standard, the majority of
these interexchange carriers can be
considered small entities.® Similarly,
according to Commission data, 359
companies reported that their primary
telecommunications service activity was
the provision of interexchange services.?
Of these 359 companies, an estimated
317 have 1,500 or fewer employees and
42 have more than 1,500 employees.8
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
rules adopted pursuant to the First
Report and Order.

20. In the 2009 annual traffic and
revenue report, 38 facilities-based and
facilities-resale carriers reported
approximately $5.8 billion in revenues
from international message telephone
service (IMTS). Of these, three reported
IMTS revenues of more than $1 billion,
eight reported IMTS revenues of more
than $100 million, 10 reported IMTS
revenues of more than $50 million, 20
reported IMTS revenues of more than
$10 million, 25 reported IMTS revenues
of more than $5 million, and 30
reported IMTS revenues of more than $1
million. Based solely on their IMTS
revenues, the majority of these carriers
would be considered non-small entities
under the SBA definition.®

21. The 2009 traffic and revenue
report also shows that 45 facilities-based
and facilities-resale carriers (including
14 who also reported IMTS revenues)
reported $683 million for international

513 CFR 121.201, NAICS code 517110.

6 U.S. Census Bureau, American FactFinder, 2007
Economic Census, http://factfinder.census.gov,
(find “Economic Census” and choose ““get data.”
Then, under “Economic Census data sets by sector
* * % choose “Information.” Under ““Subject
Series,” choose “EC0751SSSZ5: Employment Size
of Firms for the US: 2007.” Click “Next”” and find
data related to NAICS code 517110 in the left
column for “Wired telecommunications carriers’)
(last visited March 2, 2011).

6 See Trends in Telephone Service at Table 5.3.

9 See id.

9 See 13 CFR 121.201, NAICS Code at Subsector
517—Telecommunications.
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private line services. Of these, four
reported private line revenues of more
than $50 million, 12 reported private
line revenues of more than $10 million,
30 reported revenues of more than $1
million, 34 reported private line
revenues of more than $500,000, 41
reported revenues of more than
$100,000, while 2 reported revenues of
less than $10,000.

22. The 2009 traffic and revenue
report also shows that seven carriers
(including one that reported both IMTS
and private line revenues, one that
reported IMTS revenues and three that
reported private line revenues) reported
$51 million for international
miscellaneous services, of which two
reported miscellaneous services
revenues of more than $1 million, one
reported revenues of more than
$500,000, two reported revenues of
more than $200,000, one reported
revenues of more than $50,000, while
one reported revenues of less than
$20,000. Based on its miscellaneous
services revenue, only the carrier with
revenues of less than $20,000 would be
considered a small business under the
SBA definition. Based on their private
line revenues, most of these entities
would be considered non-small entities
under the SBA definition.

23. IMTS Resale Carriers. Providers of
IMTS resale services are common
carriers that purchase IMTS from other
carriers and resell it to their own
customers. The SBA has developed a
small business size standard for the
category of “Telecommunications
Resellers.” Under that size standard,
such a business is small if it has 1,500
or fewer employees.1° Census data for
2007 show that 1,523 firms provided
resale services during that year. Of that
number, 1,522 operated with fewer than
1,000 employees and one operated with
more than 1,000.1* Thus under this
category and the associated small
business size standard, the majority of
these resellers can be considered small
entities. Similarly, in the 2009 traffic
and revenue report, 1,232 carriers
reported that they provided IMTS on a
pure resale basis.12 Based on their IMTS

1013 CFR 121.201, NAICS code 517911.

11[J.S. Census Bureau, American FactFinder,
2007 Economic Census, http://
factfinder.census.gov, (find “Economic Census” and
choose “get data.” Then, under “Economic Census
data sets by sector * * *”” choose “Information.”
Under ““Subject Series,” choose “EC0751SSSZ5:
Employment Size of Firms for the US: 2007.”” Click
“Next” and find data related to NAICS code 517911
in the left column for “Telecommunications
Resellers”) (last visited March 2, 2011).

12 See FCC, International Bureau, Strategic
Analysis and Negotiations Division, “2009
International Telecommunications Data” at
page 1-2, Statistical Findings, and Table D at page

resale revenues, Commission data
reveals that IMTS resale service is
primarily provided by carriers that
would be considered small businesses
under the SBA definition. For example,
of the 1,232 IMTS resale carriers, 644
carriers reported revenues of less than
$10,000; 1,025 had revenues less than
$500,000; and 1,068 had revenues less
than $1 million.?3 Consequently, the
Commission estimates that the majority
of IMTS resellers are small entities that
may be affected by our action.

24. Wireless Carriers and Service
Providers. Included among the
providers of IMTS resale are a number
of wireless carriers that also provide
wireless telephony services
domestically. The Commission classifies
these entities as providers of
Commercial Mobile Radio Services
(CMRS). At present, most, if not all,
providers of CMRS that offer IMTS
provide such service by purchasing
IMTS from other carriers to resell it to
their customers. The Commission has
not developed a size standard
specifically for CMRS providers that
offer resale IMTS. Such entities would
fall within the larger category of
wireless carriers and service providers.
Below, for those services subject to
auctions, the Commission notes that, as
a general matter, the number of winning
bidders that qualify as small businesses
at the close of an auction does not
necessarily represent the number of
small businesses currently in service.
Also, the Commission does not
generally track subsequent business size
unless, in the context of assignments or
transfers, unjust enrichment issues are
implicated.

25. Wireless Telecommunications
Carriers (except Satellite). Since 2007,
the Census Bureau has placed wireless
firms within this new, broad, economic
census category.? Prior to that time,
such firms were within the now-
superseded categories of Paging and
Cellular and Other Wireless
Telecommunications.15 Under the
present and prior categories, the SBA
has deemed a wireless business to be
small if it has 1,500 or fewer

22 (April 2011). FCC website location http://
www.fcc.gov/ib/sand/mniab/traffic/.

13]d.

147.S. Census Bureau, 2007 NAICS Definitions:
Wireless Telecommunications Categories (except
Satellite), http://www.census.gov/naics/2007/def/
ND517210.HTM (last visited March 2, 2011).

157.S. Census Bureau, 2002 NAICS Definitions:
Paging, http://www.census.gov/epcd/naics02/def/
NDEF517.HTM (last visited March 2, 2011); U.S.
Census Bureau, 2002 NAICS Definitions: Other
Wireless Telecommunications, http://www.census.
gov/epcd/naics02/def/NDEF517.HTM (last visited
March 2, 2011).

employees.1® For the category of
Wireless Telecommunications Carriers
(except Satellite), Census data for 2007
show that there were 1,383 firms that
operated that year.1” Of those 1,383,
1,368 had fewer than 100 employees,
and 15 firms had more than 100
employees. Thus under this category
and the associated small business size
standard, the majority of firms can be
considered small. Similarly, according
to Commission data, 413 carriers
reported that they were engaged in the
provision of wireless telephony,
including cellular service, Personal
Communications Service, and
Specialized Mobile Radio Telephony
services.18 Of these, an estimated 261
have 1,500 or fewer employees and 152
have more than 1,500 employees.1?
Consequently, the Commission
estimates that approximately half or
more of these firms can be considered
small. Thus, using available data, we
estimate that the majority of wireless
firms can be considered small.

26. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission defined ““small business”
for the Wireless Communications
Services (WCS) auction as an entity
with average gross revenues of $40
million for each of the three preceding
years, and a ‘“‘very small business” as an
entity with average gross revenues of
$15 million for each of the three
preceding years.2° The SBA has
approved these definitions.2 The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, which commenced on April 15,
1997 and closed on April 25, 1997,
seven bidders won 31 licenses that
qualified as very small business entities,

1613 CFR 121.201, NAICS code 517210 (2007
NAIGS). The now-superseded, pre-2007 CFR
citations were 13 CFR 121.201, NAICS codes
517211 and 517212 (referring to the 2002 NAICS).

17 U.S. Census Bureau, American FactFinder,
2007 Economic Census, http://
factfinder.census.gov, (find “Economic Census” and
choose “get data.” Then, under “Economic Census
data sets by sector * * *,”” choose “Information.”
Under ““Subject Series,” choose “EC0751SSSZ5:
Employment Size of Firms for the US: 2007.” Click
“Next” and find data related to NAICS code 517210
in the left column for “Wireless
Telecommunications Carriers (except Satellite)”)
(last visited March 2, 2011).

18 See Trends in Telephone Service at Table 5.3.

19 See id.

20 Amendment of the Commission’s Rules to
Establish Part 27, the Wireless Communications
Service, GN Docket No. 96-228, Report and Order,
12 FCC Rcd 10785, 10879, para. 194 (1997).

21 See Letter from Aida Alvarez, Administrator,
SBA, to Amy Zoslov, Chief, Auctions and Industry
Analysis Division, Wireless Telecommunications
Bureau, FCC (filed Dec. 2, 1998).
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and one bidder won one license that
qualified as a small business entity.

2. Circuit-Status Report

27. The First Report and Order
continues to require common carriers
that provide international
telecommunications services on a
facilities basis to file the annual circuit-
status report. The Commission has not
developed size standards specifically
addressed to such carriers, but they fall
within larger categories for which the
SBA has developed size standards.

28. Facilities-based Carriers.
Facilities-based providers of
international telecommunications
services fall into the larger category of
interexchange carriers. Neither the
Commission nor the SBA has developed
a small business size standard
specifically for providers of
interexchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees.22 Census Bureau data
for 2007 show that there were 3,188
firms in this category that operated for
the entire year. Of this total, 3,144 had
employment of 999 or fewer, and 44
firms had had employment of 1,000
employees or more. Thus under this
category and the associated small
business size standard, the majority of
these interexchange carriers can be
considered small entities.23 According
to Commission data, 359 companies
reported that their primary
telecommunications service activity was
the provision of interexchange
services.2¢ Of these 359 companies, an
estimated 317 have 1,500 or fewer
employees and 42 have more than 1,500
employees.25 Consequently, the
Commission estimates that the majority
of interexchange service providers are
small entities that may be affected by
rules adopted in the First Report and
Order.

29. According to the 2009 circuit-
status report, 75 U.S. international
facility-based carriers filed information
pursuant to 47 CFR 43.82.26 The report

2213 CFR 121.201, NAICS code 517110.

23 U.S. Census Bureau, American FactFinder,
2007 Economic Census, http://
factfinder.census.gov, (find “Economic Census” and
choose “get data.” Then, under ‘“Economic Census
data sets by sector * * *,”” choose “Information.”
Under “Subject Series,” choose “EC0751SSSZ5:
Employment Size of Firms for the US: 2007.”” Click
“Next” and find data related to NAICS code 517110
in the left column for “Wired telecommunications
carriers”’) (last visited March 2, 2011).

24 See Trends in Telephone Service at Table 5.3.

25 See id.

26 See International Bureau Releases 2009 Year-
End Circuit Status Report for U.S. Facilities-Based

does not report employee or revenue
statistics, so it is impossible for us to
determine how many carriers could be
considered small entities. Each of the 75
carriers, however, reported a small
amount of capacity. Although it is
possible that a carrier could report a
small amount of capacity and have
significant revenues, we will consider
those 75 carriers to be small entities at
this time. In addition, of the 79 carriers
that filed an annual circuit-status report
for 2009, there were at least four carriers
that reported no circuits owned or in
use at the end of 2009.27

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

30. The First Report and Order retains
the annual traffic and revenue report
and the annual circuit-status report
because the collection and public
reporting of this information continues
to be necessary and in the public
interest. Because carriers currently are
required to file the 47 CFR 43.61 annual
traffic and revenue report and the 47
CFR 43.82 annual circuit-status report,
the decision to retain those reports will
not impose an additional significant
economic burden on small carriers.
Similarly, the decision to retain the
reporting of IMTS and international
private lines on a route-by-route basis
continues the requirement found in 47
CFR 43.61, and therefore will not
impose any significant additional
burden on small carriers.

31. The decision in the First Report
and Order to no longer require carriers
to report separately their traffic and
revenues for traffic between the
conterminous 48 states and off-shore
U.S. points will reduce the burden on
carriers large and small. The First
Report and Order recognizes that the
Commission has integrated rates for off-
shore U.S. points into the domestic rate
structure. As a result, such traffic is no
longer considered to be international
and, thus, need not be reported in an
international traffic and revenue report.
Similarly, the First Report and Order no
longer requires carriers to separately
report their international traffic to or
from such off-shore points from or to
foreign points. Rather, the Commission
concluded that such traffic should be
combined with the carriers” traffic and
revenues to and from the conterminous
48 states. As a result, this decision will
also not impose any significant
additional burden on small carriers.

International Carriers; Capacity Use Shows Modest
Growth, rel. Dec. 21, 2010. The report is available
on the FCC website at http://www.fcc.gov/ib/pd/pf/
csmanual html.

27 Id.

32. The Commission’s decision to
eliminate the current Large-Carrier
Quarterly Report in 47 CFR 43.61(b) will
reduce the burden on those large
carriers that are now required to file the
report. Because the quarterly reporting
requirement was limited to large,
dominant facilities-based and facilities-
resale international carriers, the
elimination of the report has no impact
on small carriers. Similarly, the decision
in the FR&O to eliminate the Foreign-
Affiliated Carrier Quarterly Report in 47
CFR 43.61(c) will reduce the burden on
the mostly, if not exclusively, large,
dominant U.S. carriers that are now
required to file the report. The current
reporting requirement applies to U.S.-
authorized providers of IMTS resale that
are affiliated with a foreign
telecommunications provider that (1)
has sufficient market power in its home
market that it could distort competition
in the U.S. market and (2) collects
money from U.S. carriers for traffic
between the United States and its home
market.

33. The Commission’s decision to
eliminate the circuit-addition report
under 47 CFR 63.23(e) and the telegraph
division of tolls report under 47 CFR
43.51 will reduce the burden on large
and small carriers. As such, it will not
impose any significant additional
burdens on small businesses.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

34. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): ““(1) the establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage or the rule, or any part thereof,
for small entities.” 28

35. The First Report and Order retains
the 47 CFR 43.61(a) traffic and revenue
and the 47 CFR 43.82 annual circuit-
status reports. That decision does not
increase the burden of the reporting
requirement on either small or large
carriers. Further, the Commission’s
decision to eliminate the requirement
that carriers report separately their
traffic between the conterminous 48

285 U.S.C. 603(c)(1)-(c)(4).
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states and U.S. off-shore points or report
separately the traffic between U.S. off-
shore points and foreign points will
reduce the burden of the annual traffic
and revenue report and the circuit-
status reports for both large and small
carriers. Further, the decision to
eliminate the large-carrier report under
47 CFR 43.61(b), the foreign-affiliated-
carrier quarterly reports under 47 CFR
43.61(c), the circuit-addition report
under 47 CFR 63.23(e), and the
telegraph division-of-tolls report under
47 CFR 43.51 will also reduce the
burden of the international reporting
requirements on both large and small
carriers. As such, we believe that the
policies adopted in the First Report and
Order will not significantly increase any
burdens on small carriers. Because this
First Report and Order does not adopt
additional regulations for service
providers, the Commission does not
need to consider any alternative
approaches that would minimize the
economic impact of the reporting
requirements on small businesses.

Report to Congress

36. The Commission will send a copy
of this First Report and Order and
Further Notice of Proposed Rulemaking,
including this FRFA, in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act.29 In addition,
the Commission will send a copy of the
First Report and Order and Further
Notice of Proposed Rulemaking,
including a copy of this FRFA, to the
Chief Counsel for Advocacy of the SBA.
A copy of the First Report and Order
and Further Notice of Proposed
Rulemaking and FRFA (or summaries
thereof) will also be published in the
Federal Register.3°0

Ordering Clauses

37. Accordingly, it is ordered that,
pursuant to sections 1, 4(i)—4(j), 11,
201-205, 211, 214, 219, 220, 303(r), 309
and 403 of the Communications Act of
1934, as amended, 47 U.S.C. 151,
154(i)-154(j), 161, 201-205, 211, 214,
219-220, 303(r), 309, 403, the policies,
rules and requirements discussed in this
Report and Order are adopted and Parts
43 and 63 of the Commission’s rules, 47
CFR parts 43 and 63 are amended as set
forth below.

38. It is further ordered that the
Motion for Leave to File Reply
Comments One Day Late filed by Kelley
Drye & Warren LLP is granted.

39. It is further ordered that the
Commission’s Consumer and

29 See 5 U.S.C. 801(a)(1)(A).
30 See 5 U.S.C. 604(b).

Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with section 603(a) of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq.

40. It is further ordered that the
Commission shall send a copy of this
First Report and Order in a report to be
sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 43 and
63

Communications common carriers,
Reporting and recordkeeping
requirements, Telegraph, Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 43
and 63 as follows:

PART 43—REPORTS OF
COMMUNICATION COMMON
CARRIERS, PROVIDERS OF
INTERNATIONAL INTERCONNECTED
VOICE OVER INTERNET PROTOCOL
SERVICES AND CERTAIN AFFILIATES

m 1. The authority citation for part 43
continues to read as follows:

Authority: 47 U.S.C. 154;
Telecommunications Act of 1996, Pub. L.
104-104, sec. 402(b)(2)(B), (c), 110 Stat. 56
(1996) as amended unless otherwise noted.
47 U.S.C. 211, 219, 220 as amended.

§43.53 [Removed]

m 2. Remove §43.53.

m 3. Section 43.61 is amended by
revising paragraph (a) introductory text,
removing and reserving paragraph (b),
and removing paragraph (c).

The revision reads as follows:

§43.61 Reports of international
telecommunications traffic.

(a) Each common carrier engaged in
providing international
telecommunications service between the
United States (as defined in the
Communications Act, as amended, 47
U.S.C. 153) and any country or point
outside that area shall file a report with
the Commission not later than July 31
of each year for service actually
provided in the preceding calendar year.
* * * * *

W 4. §43.82 is amended by revising
paragraph (a) to read as follows:

§43.82 International circuit status reports.

(a) Each facilities-based common
carrier engaged in providing
international telecommunications
service between the United States (as
defined in the Communications Act, as
amended, 47 U.S.C. 153) and any
country or point outside that area shall
file a circuit-status report with the
Chief, International Bureau, not later
than March 31 each year showing the
status of its circuits used to provide
international services as of December 31
of the preceding calendar year.

* * * * *

PART 63—EXTENSION OF LINES, NEW
LINES, AND DISCONTINUANCE,
REDUCTION, OUTAGE AND
IMPAIRMENT OF SERVICE BY
COMMON CARRIERS; AND GRANTS
OF RECOGNIZED PRIVATE
OPERATING AGENCY STATUS

m 5. The authority citation for part 63
continues to read as follows:

Authority: Sections 1, 4(i), 4(j), 10, 11,
201-205, 214, 218, 403 and 651 of the
Communications Act of 1934, as amended,
47 U.S.C. 151, 154(i), 154(j), 160, 201-205,
214, 218, 403, and 571, unless otherwise
noted.

§63.23 [Amended]

m 6. Section 63.23 is amended by
removing paragraph (e) and
redesignating paragraph (f) as paragraph
(e).

[FR Doc. 2011-18156 Filed 7-18-11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FCC 11-73; MM Docket No. 00-148; RM-
9939, RM-10198]

Radio Broadcasting Services;
Oklahoma and Texas

AGENCY: Federal Communications
Commission.

ACTION: Final rule; application for
review.

SUMMARY: This document denies the
Application for Review filed by
Rawhide Radio, LLC, Capstar TX
Limited Partnership, Clear Channel
Broadcasting Licenses, Inc., and CCB
Texas Licenses, L.P. (“Joint Petitioners”)
of the dismissal of a second alternative
proposal to their Counterproposal in
this proceeding because it was
technically defective.
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FOR FURTHER INFORMATION CONTACT:
Peter H. Doyle, Chief, Audio Division,
Media Bureau, (202) 418—2700, or
Andrew J. Rhodes, Audio Division,
Media Bureau, (202) 418—2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 00-148, adopted May 5,
2011, and released May 6, 2011. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. The
document may also be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com.

A Notice of Proposed Rule Making
(“NPRM”) in this proceeding proposed
the allotment of a new FM channel at
Quanah, Texas. See 65 FR 53689
(September 5, 2000). In response to the
NPRM, the Joint Petitioners filed a
mutually exclusive Counterproposal
involving 22 communities in Texas and
Oklahoma, as well as two alternative
proposals. The staff dismissed the
original Counterproposal and the first
alternative proposal for technical
defects, and these actions are not
contested by the Joint Petitioners. See
68 FR 26557 (May 16, 2003). The Joint
Petitioners seek review of the dismissal
of the second alternative proposal in the
Memorandum Opinion and Order in
this proceeding on the grounds that it
was a technically acceptable proposal
and that the staff should have made it
the subject of a separate Notice of
Proposed Rule Making. See 69 FR 29242
(May 21, 2004).

The document reasons that, contrary
to the Joint Petitioners’ contention, the
second alternative proposal had two
fatal defects that prevented its
consideration as either a rule making
petition or a counterproposal.
Specifically, one of the proposed
allotments conflicted with a previously
filed, cut-off allotment proposal in
another proceeding and was
impermissibly contingent upon the
staff’s approval of a request to withdraw
that proposal. Another proposed
reallotment had an unsuitable
transmitter site located in or near the
Colorado River. Because
counterproposals must be technically
correct and substantially complete when
filed, the second alternative proposal
was properly dismissed. To the extent
that curative amendments have been

allowed in some cases, the document
finds that this practice has been
inconsistently applied and the public
interest is better served by no longer
entertaining curative amendments for
counterproposals or FM allotment rule
making proposals.

The Commission will not send a copy
of this Memorandum Opinion and
Order to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the Application
for Review was denied.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. See 46 FR 11549
(February 9, 1981).

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2011-17103 Filed 7-18-11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MB Docket No. 09-52; FCC 11-28]

Policies To Promote Rural Radio
Service and To Streamline Allotment
and Assignment Procedures

AGENCY: Federal Communications
Commission.

ACTION: Final rules; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection requirements
contained in 47 CFR 73.7000, FCC
Forms 301 and 340 and the AM Auction
Section 307(b) Submissions. The
information collection requirements
were approved on July 5, 2011 and July
11, 2011 by OMB.

DATES: The amendments to 47 CFR
73.7000, FCC Forms 301 and 340 and
the AM Auction Section 307(b)
Submissions, published at 76 FR 18942,
April 6, 2011, are effective on July 19,
2011.

FOR FURTHER INFORMATION CONTACT: For
additional information contact Cathy
Williams on (202) 418—2918 or via
e-mail to: cathy.williams@fcc.gov
(mailto: cathy.williams@fcc.gov).
SUPPLEMENTARY INFORMATION: This
document announces that on July 5,
2011 and July 11, 2011, OMB approved,
for a period of three years, the
information collection requirements
contained in 47 CFR 73.7000, FCC

Forms 301 and 340 and the AM Auction
Section 307(b) Submissions. The
Commission publishes this document to
announce the effective date of this rule
section and form revisions. See, In the
Matter of Policies to Promote Rural
Radio Service and to Streamline
Allotment and Assignment Procedures,
MB Docket No. 09-52; FCC 11-28, 76
FR 18942, April 6, 2011.

Synopsis

As required by the Paperwork
Reduction Act of 1995, (44 U.S.C. 3507),
the Commission is notifying the public
that it received OMB approval on July
5 and July 11, 2011, for the information
collection requirement contained in 47
CFR 73.7000, Forms 301 and 340 and
the AM Auction Section 307(b)
Submissions . Under 5 CFR part 1320,
an agency may not conduct or sponsor
a collection of information unless it
displays a current, valid OMB Control
Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a valid OMB Control Number.

The OMB Control Numbers are 3060—
0027, 3060—0029 and 3060-0996 and
the total annual reporting burdens for
respondents for this information
collection are as follows:

OMB Control Number: 3060-0027.

Title: Application for Construction
Permit for Commercial Broadcast
Station, FCC Form 301.

OMB Approval Date: July 5, 2011.

OMB Expiration Date: July 31, 2014.

Form Number: FCC Form 301.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit entities;
State, local or Tribal governments.

Number of Respondents and
Responses: 4,544 respondents; 7,980
responses.

Estimated Time per Response: 1- 6.25
hours (average).

Frequency of Response: On occasion
reporting requirement; Third-party
disclosure requirement.

Obligation To Respond: Required to
obtain or retain benefits. Statutory
authority for the information collection
requirements is contained in Sections
154(i), 303 and 308 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 20,257 hours.

Total Annual Costs: $88,116,793.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Privacy Impact Assessment: No
impact(s).
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Needs and Uses: On January 28, 2010,
the Commission adopted a First Report
and Order and Further Notice of
Proposed Rulemaking in MB Docket No.
09-52, FCC 10-24. On March 3, 2011,
the Commission adopted a Second
Report and Order (“Second R&0O’’), First
Order on Reconsideration, and Second
Further Notice of Proposed Rulemaking
in MB Docket No. 09-52, FCC 11-28.
The Second R&O adopts modifications
to the manner in which the Commission
awards preferences to applicants under
the provisions of Section 307(b) of the
Act. For Section 307(b) purposes,
licensees and permittees seeking to
change community of license must
demonstrate that the facility at the new
community represents a preferential
arrangement of allotments (FM) or
assignments (AM) over the current
facility. Applications that are submitted
to change an existing radio facility’s
community of license must include an
Exhibit containing information
demonstrating that the proposed change
of community of license will result in a
preferential arrangement of allotments
or assignments under Section 307(b).

Consistent with actions taken by the
Commission in the Second R&O, the
Instructions to the Form 301 have been
revised to incorporate the information
that must be included in the Exhibit,
which is responsive to the “Community
of License Change-Section 307(b)”
question in the Form 301. The Form 301
itself has not been revised, nor have any
questions been added to the Form 301.
Rather, the Instructions for the Form
301 have been revised to assist
applicants with completing the
mandatory, responsive Exhibit.

The modifications to the
Commission’s allotment and assignment
policies adopted in the Second R&O
include a rebuttable “Urbanized Area
service presumption” under Priority (3),
whereby an application to locate or
relocate a station as the first local
transmission service at a community
located within an Urbanized Area, that
would place a daytime principal
community signal over 50 percent or
more of an Urbanized Area, or that
could be modified to provide such
coverage, will be presumed to be a
proposal to serve the Urbanized Area
rather than the proposed community.

In the case of an AM station, the
determination of whether a proposed
facility “‘could be modified” to cover 50
percent or more of an Urbanized Area
will be made based on the applicant’s
certification in the Exhibit that there
could be no rule-compliant minor
modifications to the proposal, based on
the antenna configuration or site, and
spectrum availability as of the filing

date, that could cause the station to
place a principal community contour
over 50 percent or more of an Urbanized
Area. In the case of an FM station, the
determination of whether a proposed
facility “could be modified” to cover 50
percent or more of an Urbanized Area
will be based on an applicant’s
certification in the Exhibit that there are
no existing towers in the area to which,
at the time of filing, the applicant’s
antenna could be relocated pursuant to
a minor modification application to
serve 50 percent or more of an
Urbanized Area. Specifically, an FM
applicant would need to certify that
there could be no rule-compliant minor
modification on the proposed channel
to provide a principal community signal
over 50 percent or more of an Urbanized
Area, in addition to covering the
proposed community of license. In
doing so, FM applicants will be required
to consider all existing registered towers
in the Commission’s Antenna Structure
Registration database, in addition to any
unregistered towers currently used by
licensed radio stations. Furthermore, we
expect all applicants to consider widely-
used techniques, such as directional
antennas and contour protection, when
certifying that the proposal could not be
modified to provide a principal
community signal over the community
of license and 50 percent or more of an
Urbanized Area.

To the extent the applicant wishes to
rebut the Urbanized Area service
presumption, the Exhibit must include
a compelling showing (a) that the
proposed community is truly
independent from the Urbanized Area;
(b) of the community’s specific need for
an outlet of local expression separate
from the Urbanized Area; and (c) the
ability of the proposed station to
provide that outlet.

For applicants making a showing
under Priority (4), other public interest
matters, the Exhibit must provide a
description of all populations gaining or
losing third, fourth, or fifth reception
service, and the percentage of the
population in the station’s current
protected contour that will lose third,
fourth, or fifth reception service, if any.
The Commission will also require
applicants to not only set forth the
populations gaining and losing service
under the proposal, but also the
numbers of services those populations
will receive if the application is granted,
and an explanation as to how the
proposal provides a preferential
arrangement of allotments or
assignments and advances the revised
Section 307(b) policies.

The Commission specifically stated
that these modified allotment and

assignment procedures will apply to any
applications to change community of
license that are pending as of the release
date of the Second R&O, March 3, 2011.
Therefore, an applicant with a pending
community of license change
application must file an amendment
demonstrating how the proposal
represents a preferential arrangement of
allotments or assignments under the
policy modifications adopted in the
Second R&O. For example, an applicant
claiming Priority (3) would have to file
the above-referenced “could be
modified” certification, if appropriate,
or a showing to rebut the Urbanized
Area service presumption, if applicable.
Similarly, an applicant claiming Priority
(4) will have to make a showing as to
the populations gaining or losing service
under the proposed community of
license change, as well as the numbers
of services those populations will
receive if the application is granted, and
an explanation as to how the proposal
advances the revised Section 307(b)
priorities set out in the Second R&O.
Such amendments must be filed once
the information collection requirements
are approved by OMB and the effective
date for the requirements is announced
by the Commission. Finally, under
Priority (4) applicants may offer any
other information they believe pertinent
to a public interest showing and
relevant to the Commission’s
consideration.

OMB Control Number: 3060-0029.

Title: Application for Construction
Permit for Reserved Channel
Noncommercial Educational Broadcast
Station, FCC Form 340.

OMB Approval Date: July 11, 2011.

OMB Expiration Date: July 31, 2014.

Form Number: FCC Form 340.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit entities;
State, local or Tribal governments.

Number of Respondents and
Responses: 2,765 respondents; 2,765
responses.

Estimated Time per Response: 1-6
hours (average).

Frequency of Response: On occasion
reporting requirement; Third-party
disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for the information collection
requirements is contained in Sections
154(i), 303 and 308 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 7,150 hours.

Total Annual Costs: $29,079,700.
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Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: On January 28, 2010,
the Commission adopted a First Report
and Order in the Matter of Policies to
Promote Rural Radio Service and to
Streamline Allotment and Assignment
Procedures, MB Docket No. 09-52, FCC
10-24 (released February 3, 2010). On
March 3, 2011, the Commission adopted
a Second Report and Order, First Order
on Reconsideration, and Second Further
Notice of Proposed Rulemaking in MB
Docket No. 09-52, FCC 11-28 (released
March 3, 2011). In the First Report and
Order, the Commission adopted the
Tribal Priority proposed in the Notice of
Proposed Rule Making, with some
modifications. Under the Tribal Priority,
a Section 307(b) priority will apply to
an applicant meeting all of the following
criteria: (1) The applicant is either a
Federally recognized Tribe or Tribal
consortium, or an entity 51 percent or
more owned or controlled by a Tribe or
Tribes; (2) at least 50 percent of the
daytime principal community contour
of the proposed facilities covers Tribal
Lands, in addition to meeting all other
Commission technical standards; (3) the
specified community of license is
located on Tribal Lands; and (4) the
applicant proposes the first local Tribal-
owned noncommercial educational
transmission service at the proposed
community of license. The proposed
Tribal Priority would apply, if at all,
before the fair distribution analysis
currently used to evaluate
noncommercial educational
applications. The Tribal Priority does
not prevail over an applicant proposing
first overall reception service to a
significant population. The First Order
on Reconsideration modifies the
initially adopted Tribal Priority
coverage requirement, by creating an
alternative coverage standard under
criterion (2), enabling Tribes to qualify
for the Tribal Priority even when their
Tribal Lands are too small or irregularly
shaped to comprise 50 percent of a radio
station’s signal. In such circumstances,
Tribes may claim the priority (i) if the
proposed principal community contour
of the station encompasses 50 percent or
more of that Tribe’s Tribal Lands, but
does not cover more than 50 percent of
the Tribal lands of a non-applicant
Tribe, (ii) serves at least 2,000 people
living on Tribal Lands, and (iii) the total
population on Tribal Lands residing
within the station’s service contour
constitutes at least 50 percent of the
total covered population, with provision
for waivers as necessary to effectuate the

goals of the Tribal Priority. This
modification will enable Tribes with
small or irregularly shaped lands to
qualify for the Tribal Priority. The First
Order on Reconsideration also provides
that, under criterion (2), even an
applicant whose Tribal Lands would be
covered by 50 percent or more of the
proposed principal community contour
(the original coverage standard set forth
in the First Report and Order) may not
claim the credit if the principal
community contour would cover more
than 50 percent of the Tribal Lands of

a non-applicant Tribe.

FCC Form 340 and its instructions
have been revised to accommodate
those applicants qualifying for the new
Tribal Priority. After adoption of the
First Report and Order, we added new
Questions 1 and 2, which seek
information as to the applicant’s
eligibility for the Tribal Priority and
direct applicants claiming the priority to
prepare and attach an exhibit, to Section
[I. The instructions for Section III were
also revised to assist applicants with
completing the new questions and
preparing the exhibit. In the First Order
on Reconsideration, the Commission
added an alternative definition of
“Tribal Coverage” to that adopted in the
First Report and Order. Accordingly, we
have modified the instructions for
Section III, Question 2, to comport with
the new alternative Tribal Coverage
definition. The form itself has not been
revised, nor have any questions been
added to Form 340.

OMB Control Number: 3060—0996.

Title: AM Auction Section 307(b)
Submissions.

OMB Approval Date: July 5, 2011.

OMB Expiration Date: July 31, 2014.

Form Number: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities; Not-for-profit entities;
State, local or Tribal governments.

Number of Respondents and
Responses: 210 respondents; 210
responses.

Estimated Time per Response: 0.5—6
hours (average).

Frequency of Response: On occasion
reporting requirement.

Obligation To Respond: Required to
obtain or retain benefits. Statutory
authority for the information collection
requirements is contained in Sections
154(i), 307(b) and 309 of the
Communications Act of 1934, as
amended.

Total Annual Burden: 1,029 hours.

Total Annual Costs: $2,126,100.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Privacy Impact Assessment: No
impact(s).

Needs and Uses: On January 28, 2010,
the Commission adopted a First Report
and Order and Further Notice of
Proposed Rulemaking (“First R&0”) in
MB Docket No. 09-52, FCC 10-24. The
First R&O adopted changes to certain
procedures associated with the award of
broadcast radio construction permits by
competitive bidding, including
modifications to the manner in which it
awards preferences to applicants under
the provisions of Section 307(b). In the
First R&O, the Commission added a new
Section 307(b) priority that would apply
only to Native American and Alaska
Native Tribes, Tribal consortia, and
majority Tribal-owned entities
proposing to serve Tribal lands. As
adopted in the First R&O, the priority is
only available when all of the following
conditions are met: (1) The applicant is
either a Federally recognized Tribe or
Tribal consortium, or an entity that is 51
percent or more owned or controlled by
a Tribe or Tribes; (2) at least 50 percent
of the area within the proposed station’s
daytime principal community contour is
over that Tribe’s Tribal lands, in
addition to meeting all other
Commission technical standards; (3) the
specified community of license is
located on Tribal lands; and (4) in the
commercial AM service, the applicant
must propose first or second aural
reception service or first local
commercial Tribal-owned transmission
service to the proposed community of
license, which must be located on Tribal
lands. Applicants claiming Section
307(b) preferences using these factors
will submit information to substantiate
their claims.

On March 3, 2011, the Commission
adopted a Second Report and Order
(“Second R&0”’), First Order on
Reconsideration, and Second Further
Notice of Proposed Rulemaking in MB
Docket No. 09-52, FCC 11-28. The First
Order on Reconsideration modifies the
initially adopted Tribal Priority
coverage requirement, by creating an
alternate coverage standard under
criterion (2), enabling Tribes to qualify
for the Tribal Priority even when their
Tribal lands are too small or irregularly
shaped to comprise 50 percent of a
station’s signal. In such circumstances,
Tribes may claim the priority (i) If the
proposed principal community contour
encompasses 50 percent or more of that
Tribe’s Tribal lands, but does not cover
more than 50 percent of the Tribal lands
of a non-applicant Tribe; (ii) serves at
least 2,000 people living on Tribal
lands, and (iii) the total population on
Tribal lands residing within the
station’s service contour constitutes at
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least 50 percent of the total covered
population, with provision for waivers
as necessary to effectuate the goals of
the Tribal Priority. This modification
will now enable Tribes with small or
irregularly shaped lands to qualify for
the Tribal Priority.

The modifications to the
Commission’s allotment and assignment
policies adopted in the Second R&O
include a rebuttable “Urbanized Area
service presumption” under Priority (3),
whereby an application to locate or
relocate a station as the first local
transmission service at a community
located within an Urbanized Area, that
would place a daytime principal
community signal over 50 percent or
more of an Urbanized Area, or that
could be modified to provide such
coverage, will be presumed to be a
proposal to serve the Urbanized Area
rather than the proposed community. In
the case of an AM station, the
determination of whether a proposed
facility “‘could be modified” to cover 50
percent or more of an Urbanized Area
will be made based on the applicant’s
certification in the Section 307(b)
showing that there could be no rule-
compliant minor modifications to the
proposal, based on the antenna
configuration or site, and spectrum
availability as of the filing date, that
could cause the station to place a
principal community contour over 50
percent or more of an Urbanized Area.
To the extent the applicant wishes to
rebut the Urbanized Area service
presumption, the Section 307(b)
showing must include a compelling
showing (a) That the proposed
community is truly independent from
the Urbanized Area; (b) of the
community’s specific need for an outlet
of local expression separate from the
Urbanized Area; and (c) the ability of
the proposed station to provide that
outlet.

In the case of applicants for new AM
stations making a showing under
Priority (4), other public interest
matters, an applicant that can
demonstrate that its proposed station
would provide third, fourth, or fifth
reception service to at least 25 percent
of the population in the proposed
primary service area, where the
proposed community of license has two
or fewer transmission services, may
receive a dispositive Section 307(b)
preference under Priority (4). An
applicant for a new AM station that
cannot demonstrate that it would
provide the third, fourth, or fifth
reception service to the required
population at a community with two or
fewer transmission services may also,
under Priority (4), calculate a ““service

value index” as set forth in the case of
Greenup, Kentucky and Athens, Ohio,
Report and Order, 2 FCC Rcd 4319
(MMB 1987). If the applicant can
demonstrate a 30 percent or greater
difference in service value index
between its proposal and the next
highest ranking proposal, it can receive
a dispositive Section 307(b) preference
under Priority (4). Except under these
circumstances, dispositive Section
307(b) preferences will not be granted
under Priority (4) to applicants for new
AM stations. The Commission
specifically stated that these modified
allotment and assignment procedures
will not apply to pending applications
for new AM stations and major
modifications to AM facilities filed
during the 2004 AM Auction 84 filing
window.

Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
Managing Director.

[FR Doc. 2011-18151 Filed 7—18-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 100526226—1322-02]
RIN 0648-AY95

Magnuson-Stevens Act Provisions;
Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Amendment 16, Framework
Adjustment 44, and Framework
Adjustment 45

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule; correcting
amendment; request for comments.

SUMMARY: This action makes
corrections, clarifications, and
modifications to existing regulations to
ensure consistency with measures
adopted by the New England Fishery
Management Council (Council) to
regulate the Northeast (NE) multispecies
fishery and to provide additional
flexibility for some of the administrative
regulatory requirements. The current
regulations governing the NE
multispecies fishery contain a number
of inadvertent errors, omissions, and
potential inconsistencies with measures
adopted by the Council and approved
by the Secretary of Commerce

(Secretary) in recent actions regarding
the NE Multispecies Fishery
Management Plan (FMP). This interim
final rule is being taken by NMFS under
the authority of section 305(d) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act); NMFS is
implementing changes made to the
dockside monitoring program (DSM),
not included in the proposed rule, as an
interim rule in order to seek public
comments on the changes.

DATES: Effective on July 19, 2011.
Written comments must be received on
or before August 18, 2011.

ADDRESSES: You may submit comments,
identified by 0648—AY95, by any of the
following methods:

e Electronic submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal: http://
www.regulations.gov.

e Fax:(978) 281-9135.

e Mail: Paper, disk, or CD-ROM
comments should be sent to Patricia A.
Kurkul, Regional Administrator,
National Marine Fisheries Service, 55
Great Republic Drive, Gloucester, MA
01930. Mark the outside of the
envelope, “Comments on the Interim
Final Rule to Correct/Clarify the NE
Multispecies Regulations.”

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
regulations.gov without change. All
personal identifying information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Copies of the Regulatory Impact
Review (RIR) prepared for this rule are
available from the Regional
Administrator at the above address.
Copies of previous management actions,
including Amendment 16, Framework
Adjustment 44 (FW 44), FW 45, and the
respective Final Environmental Impact
Statements (FEISs) and Environmental
Assessments (EAs) prepared for each
action are available from Paul J.
Howard, Executive Director, New
England Fishery Management Council,
50 Water Street, Mill 2, Newburyport,
MA 01950. These documents are also
accessible via the Internet at http://
www.nefmc.org/nemulti/index.html.
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Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule
should be submitted to the Regional
Administrator at the address above and
to the Office of Management and Budget
(OMB) by e-mail at
OIRA_Submission@omb.eop.gov, or fax
to (202) 395-7285.

FOR FURTHER INFORMATION CONTACT:
Brett Alger, Fishery Management
Specialist, phone: 978-675-2153, fax:
978-281-9135.

SUPPLEMENTARY INFORMATION: A
proposed rule soliciting public
comment on making corrections and
clarifications to the existing regulations
and to ensure the regulations are
consistent with the measures adopted
by the Council was published in the
Federal Register on May 2, 2011 (76 FR
24444) with public comments accepted
through May 17, 2011. One comment
was received, but it was not relevant to
this action. NMFS has approved the
corrections, clarifications, and
modifications to ensure consistency
with the goals of the NE Multispecies
FMP, as described in Amendment 16,
FW 44, and FW 45 to the FMP, and
other applicable laws. For a complete
description of each measure, see the
preamble text from the proposed rule.

Background

The most recent management actions
in the NE multispecies fishery
(Amendment 16 and FW 44) were both
implemented by final rules that
published in the Federal Register on
April 9, 2010 (75 FR 18262 and 75 FR
18356, respectively), and became
effective on May 1, 2010. FW 45 was
implemented by a final rule that
published in the Federal Register on
April 25, 2011 (76 FR 23042), and
became effective on May 1, 2011.
Amendment 16 and FW 44
implemented measures necessary to end
overfishing and rebuild overfished
stocks based on new or existing
rebuilding programs and to comply with
annual catch limit (ACL) and
accountability measure (AM)
requirements of the Magnuson-Stevens
Act. Amendment 16 also substantially
revised existing sector management
measures and established new sectors.
Amendment 16 superseded measures
implemented by an emergency final rule
(74 FR 17030, April 13, 2009) to
immediately reduce overfishing on
certain groundfish stocks managed by
the FMP until long-term measures could
be implemented by the Amendment 16
final rule. FW 45 implemented a
measure to require dockside monitors to

inspect fish holds as part of the DSM
program.

The final rules implementing
Amendment 16, FW 44, and FW 45, as
well as other previous actions,
contained several inadvertent errors,
omissions, and potential inconsistencies
with the intent of the these actions, as
identified below. This rule corrects
these errors, and clarifies or modifies
the current regulations to ensure
consistency with their original intent.
Also, changes are made to some of the
regulations to provide additional
flexibility for some of the administrative
requirements, such as allowing sector
managers more time to complete their
weekly reports. NMFS is taking these
actions under authority in section
305(d) of the Magnuson-Stevens Act,
which provides that the Secretary of
Commerce may, on his/her own,
promulgate regulations necessary to
ensure that an FMP or its amendments
are carried out in accordance with the
provisions of the Magnuson-Stevens
Act.

Changes From the Proposed Rule

1. Set-Only Vessel Trip Report (VTR)
Exemption

After further consideration, NMFS is
not implementing one measure that was
in the proposed rule. It was proposed
that vessels attempting to only set gear
on a trip, and not retrieve any gear or
land any fish, be given an exemption
from VTR requirements. However, due
to monitoring, compliance, and
consistency concerns, NMFS no longer
believes that this measure is
appropriate. The definition of a set-only
trip at § 648.2 as defined in the
proposed rule will remain in place, as
well as the prohibition to possess or
land fish while on a set-only trip at
§648.14.

2. DSM Operations Standards

The final rule implementing FW 45
included a new requirement for
dockside monitors to board vessels and
inspect the fish hold for any trip that is
assigned a dockside/roving monitor.
NMFS implemented this change to the
DSM operations standards to enhance
the enforceability of existing provisions
and minimize the incentives to
underreport/misreport the amount of
regulated species landed, after
consideration of concerns expressed by
the public and enforcement personnel.

This rule modifies the DSM
operations standards by removing the
requirement for dockside monitors to
board each vessel at the conclusion of
each offload for the purpose of fish hold
inspection, and replacing it with a

provision that makes such inspection
discretionary, unless it is required in the
future by the Regional Administrator.
The addition of the requirement to
inspect the hold was met with strong
opposition from industry members, who
cited concerns about privacy, additional
time associated with the inspection, the
increased potential for accidents, and
the adequacy of insurance for coverage
of the activity. Upon further review,
NMFS has determined that retaining the
vessel trip-end (pre-landing) hail
requirement currently provides an
efficient and effective means for
observation and enforcement of vessel
landing requirements through
unannounced observation of vessel
offloads at the discretion of law
enforcement, which could include
inspection of the hold. The hail
requirement and spot inspections allow
for deployment of limited monitoring
and enforcement resources to the
greatest effect. The possibility of such
inspection is believed to be a sufficient
deterrent at this time. Under the new
provision, onboard inspections by
dockside monitors will not be required
unless the Regional Administrator
determines that dockside monitoring of
holds will improve the efficiency and
effectiveness of monitoring landings. If
the Regional Administrator makes such
a determination, affected permit holders
and monitoring providers will be
informed through a letter or other
appropriate means. Instructions and
guidelines deemed necessary for
carrying out such inspections will also
be provided. In addition, a sector may
also independently authorize dockside/
roving monitors to inspect any area of
the vessel in which fish are stored.
Because this provision was not specified
in the proposed rule, it is being
implemented as an interim final rule for
purposes of seeking additional public
comment.

Final Measures

In addition to the “Changes from the
Proposed Rule” discussed above, this
action makes several other
modifications and corrections stated
below, which are listed in the order in
which they appear in the regulations;
the last section of corrections are found
throughout the regulations.

1. VIR Requirements

The current VTR regulations require
that a VIR be submitted by a vessel
operator upon entering port with fish.
This suggests that vessels that may have
conducted fishing activity, but that did
not catch any fish, do not have to
submit a VTR for that trip. However, the
Council in Amendment 5 to NE
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multispecies FMP stated: ‘“logbooks are
required of all vessels with a
multispecies permit and must be
completed for all trips rather than for
only trips on which groundfish were
landed.” Additionally, due to
monitoring, compliance, and
consistency concerns, NMFS no longer
believes that this measure is appropriate
for trips that are only setting gear and
not intending to catch fish. To ensure
that vessels submit a VIR for all trips
that conduct fishing activity, this rule
revises the VTR submission regulations
to remove the language that states that
only trips that land fish must submit a
VTR.

2. Dealer Prohibitions

Current regulations at § 648.14(k)(3)(i)
are not explicit as to whether they apply
to the importation of foreign-caught NE
multispecies. Amendment 16
implement zero-retention of certain fish
stocks, therefore, the current dealer
provisions in this section could allow
the importation of the zero-retention
species specified in Amendment 16 that
would otherwise be prohibited. This
creates an unnecessary enforcement
burden for NMFS in cases where a
dealer lawfully may be in possession of
prohibited species that were obtained
from sources other than U.S. fishing
vessels. In addition, the regulations do
not currently prohibit the export of
these zero-retention species. This rule
revises the regulatory text for the
purposes of eliminating any uncertainty
whether zero-retention species can be
imported or exported.

3. Regulated Mesh Area (RMA)

The regulations at § 648.80(a)(3)(vi)
state that a vessel may not fish in either
the Gulf of Maine (GOM) or Georges
Bank (GB) Exemption Area unless
fishing under certain restrictions,
including the provisions of an exempted
fishery. This paragraph references some,
but inadvertently, not all of the
exempted fisheries, specifically the
exempted fisheries outlined at
§648.80(a)(15), (a)(16), and (a)(18).
Therefore, this rule revises the
regulations at § 648.80(a)(3)(vi) to
reference all applicable exempted
fisheries through § 648.80(a)(18) and
update other references within § 648.80
to be more consistent with current
regulations.

4. Applicability of Restricted Gear Areas
(RGA)

Amendment 16 adopted RGAs that
require a common pool vessel, fishing
any part of a trip within a RGA under
a NE multispecies day-at-sea (DAS), to
use selective gear (i.e., a haddock

separator trawl, a Ruhle trawl, a rope
separator trawl, hook gear, or flatfish or
roundfish gillnets with mesh size
greater than or equal to 10 inches (25.4
cm)) to reduce the catch of species
requiring substantial reductions in
fishing mortality. The current
regulations implementing this provision
at § 648.81(n) require that these gear
restrictions apply to all NE multispecies
limited access vessels fishing any part of
a trip within a RGA. This rule clarifies
that the RGAs only apply to vessels
fishing under a NE multispecies DAS, to
maintain consistency with the original
intent of Amendment 16.

5. Small Vessel Category Possession
Limits

Regulations at § 648.82(b)(5)(i) specify
that a vessel electing to fish under the
Small Vessel category may retain up to
300 lb (136.1 kg) of cod, haddock, and
yellowtail flounder, combined, and one
Atlantic halibut per trip, without being
subject to DAS restrictions, provided the
vessel does not exceed the yellowtail
flounder trip limit restrictions specified
under § 648.86(g). Additionally, this
paragraph currently states that vessels
with a Small Vessel category permit are
not subject to trip limits for other NE
multispecies. Amendment 16 prohibited
the possession of four species in any
fishery (windowpane flounder, ocean
pout, Atlantic wolffish, and SNE/MA
winter flounder). The current Small
Vessel category regulations could be
interpreted to mean that Small Vessel
category permits may possess these
prohibited species, which undermines
the purpose for the prohibition on
possessing these species. Therefore, this
rule changes the reference to
““§648.86(g)” in § 648.82(b)(5)(i) to read
“§648.86,” and removes the sentence
“Such vessel is not subject to a
possession limit for other NE
multispecies” to more accurately reflect
the trip limits revised by Amendment
16 and FW 44.

6. Default AM for Stocks Not Allocated
to Sectors

This rule revises the common pool
differential DAS counting AM
regulations at § 648.82(n)(1), the ACL
distribution regulations at
§648.90(a)(4)(ii1)(E)(2), and the overall
AM regulations at § 648.90(a)(5) to
clarify that sector vessel catch of stocks
not allocated to sectors (i.e., Atlantic
halibut, SNE/MA winter flounder, ocean
pout, windowpane flounder, and
Atlantic wolffish) during FYs 2010 and
2011 will be added to the catch of such
stocks by common pool vessels during
those FYs to determine if the common
pool differential DAS counting AM will

be triggered. This would ensure that the
regulations implementing Amendment
16 correctly reflect the Council’s intent
and NMFS’s understanding that the
AMs applicable to the NE multispecies
fishery must be sufficient to prevent
overfishing on the stock as a whole for
FYs 2010 and 2011.

7. Multispecies Minimum Fish Sizes and
Fillet Provisions

The current regulations at § 648.83(a)
includes two separate lists specifying
minimum fish sizes. This rule corrects
this error by removing paragraph
§684.83(a)(3) in its entirety. This rule
will have no affect on legal fish sizes
apart from what is in the current
regulations and analyzed in
Amendment 16.

This rule expands the existing fillet
exemption to all vessels issued a limited
access NE multispecies DAS permit,
including those that are fishing in a
sector and exempt from fishing under a
DAS. Consistent with the intent of
Amendment 16 and the associated
regulation at § 648.87(b)(1)(v), all catch
by a sector vessel, including fillets
retained by crew for personal use, count
against the applicable annual catch
entitlement (ACE) for the sector in
which that vessel participates.

Currently, fillets and parts of fish as
referenced at §648.83(b) are counted at
a rate of 3:1 solely for compliance
purposes with DAS possession limits.
That is, the regulations require the
weight of fillets or parts of fish to be
multiplied by 3 and added to the weight
of whole fish on board. The total weight
of whole fish and fillets combined, must
comply with trip limits. However, the
current system does not accurately
account for the fish landed for at-home
consumption under sector and common
pool sub-ACLs. This rule replaces the
current 1:1 counting method with 3:1
counting for quota monitoring purposes
to ensure that all fish being landed for
at-home consumption would be
accounted for. This is consistent with
the intentions of the FMP that all catch
by common pool and sector vessels be
accounted for, and will prevent a sector
from unknowingly fishing over its
respective ACE.

8. Adjustments to U.S./Canada
Management Area TAC

Amendment 16 states that the catch of
stocks of yellowtail flounder by the
scallop fishery will be treated as an
“other sub-component” of the ACL until
AMs for the catch of yellowtail flounder
in the scallop fishery can be developed
in an amendment to the Atlantic Sea
Scallop FMP (i.e., Amendment 15).
Amendment 15 proposes specific AMs
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for the scallop fishery’s yellowtail
flounder sub-ACL in FY 2011 and
beyond, and also proposes retroactive
AMs for the FY 2010 yellowtail sub-
component allocated to the scallop
fishery in FY 2010. Therefore, this rule
removes the regulatory reference to the
scallop fishery in § 648.85(a)(2)(ii) and
replaces it with a reference to the
overall groundfish AM provisions in
§648.90(a)(5)(ii). The final rule
implementing Scallop Amendment 15,
if approved, would likely be
implemented in early July 2011.
Because the Amendment 15 ACL and
AM measures applicable to the scallop
fishery were not implemented at the
start of the NE multispecies 2011 FY on
May 1, 2011, this correction ensures that
any overage of the overall GB yellowtail
flounder ACL caused by another fishery
will be divided between the common
pool and sector sub-components to
determine if the respective AMs will be
triggered.

9. Eastern U.S./Canada Landing Limit
Restrictions

Amendment 16 revised the existing
closure provisions for the Eastern U.S./
Canada Area when 100 percent of the
TAC is reached for GB cod. Amendment
16 revised the regulation at
§648.85(a)(3)(iv)(A)(2) to require that
when 100 percent of the TAC is reached
for GB cod, the Eastern U.S./Canada
Area will be closed to all NE
multispecies DAS vessels. This
regulation mistakenly maintains
outdated language that fails to recognize
the specific allocation of a portion of the
Eastern U.S./Canada TAG:s for this stock
to sectors. To maintain consistency with
Amendment 16 and ensure that NMFS
has the authority to close the Eastern
U.S./Canada Area to each component of
the NE multispecies commercial fishery
that exceeded its allocation of the
Eastern U.S./Canada Area GB cod TAC,
this rule clarifies the regulations at
§648.85(a)(3)(iv)(A)(2) by closing the
area to all limited access NE
multispecies vessels subject to a
particular TAC allocation, once that
segment’s allocation of the Eastern U.S./
Canada Area GB cod TAC is projected
to be caught.

10. Special Management Programs

The current regulations at
§ 648.85(b)(3)(x)(A) restrict the gear that
may be used in the Closed Area II
Yellowtail Flounder/Haddock Special
Access Program (SAP) to only trawl gear
when the SAP in open to targeting
yellowtail flounder. This is not
consistent with the measure originally
implemented in the Amendment 13
final rule (69 FR 22906, April 27, 2004).

This rule revises these regulations to
clarify that vessels also may use hook
gear or gillnet gear in this SAP when it
is open to the targeting of yellowtail
flounder by revising the text to state that
NE multispecies vessels “fishing with
trawl gear” must use a haddock
separator trawl, flounder net, or Ruhle
trawl.

Amendment 16 revised the Regular B
DAS Program to require vessels fishing
under the Regular B DAS Program in the
GB cod stock area with trawl gear to use
a haddock separator trawl, a Ruhle
trawl, or other approved trawl gear with
a codend composed of at least 6-inch
(15.24-cm) diamond or square mesh.
However, the regulations implementing
Amendment 16 did not specify an area
where the 6-inch (15.24-cm) mesh
codends could be used. Therefore, this
rule clarifies the regulations at
§648.85(b)(6)(iv)(J)(4) by specifying that
the use of a 6-inch (15.24-cm) codend is
only permitted within the GB cod stock
area.

In 2005, FW 41 revised the Closed
Area I Hook Gear Haddock SAP
measures affecting common pool vessels
to address concerns identified by NMFS
in the original submission of this SAP
as part of FW 40-A. The final rule
implementing FW 41 inadvertently did
not include a provision restricting the
bait that may be used by common pool
vessels. The final rule implementing
Amendment 16 rectified this oversight
but inadvertently imposed the bait
requirements on sector vessels. This
rule revises the bait restrictions for this
SAP specified at § 648.85(b)(7)(iv)(E)
and (vi) to only apply to common pool
vessels.

11. Daily Landing Restrictions

Current landing limit regulations at
§ 648.86(m) prohibit NE multispecies
permitted vessels from landing
regulated NE multispecies or ocean pout
more than once in any 24-hr period.
These regulations provide an example
that indicates that this period of time
begins when a vessel departs port,
rather than when the vessel returns to
port and lands groundfish. Amendment
16 states that the intent was to be based
upon time of landing. Therefore, this
rule changes the regulations at
§ 648.86(m) by modifying the example
to reflect the current regulations, which
are correctly based upon time of
landing.

12. Sector ACE Allocation

The current regulations at
§648.87(b)(1)(ii) state that a sector may
only fish in a particular stock area if it
has been allocated or acquires ACE for
all stocks caught in that stock area. This

text could be interpreted to mean that a
sector would have to be allocated or
acquire ACE for a stock that sectors are
not allocated, such as SNE/MA winter
flounder, to be able to fish, for example,
in the SNE/MA yellowtail flounder
stock area. To clarify that sectors have
the ability to fish in a particular stock
area for a stock allocated to sectors, the
text at §648.87(b)(1)(ii) will be revised
to state that sectors may fish in each
stock area provided it has been allocated
or acquires ACE for those stocks
“allocated” to sectors that are caught
within that stock area.

13. Sector Monitoring

The DSM program requires all NE
multispecies sector vessels (and
common pool vessels on a NE
multispecies DAS trip starting in FY
2012) in which the NE multispecies
catch applies against the sector ACE to
submit a trip-start hail (TSH) report to
the DSM provider. If the vessel operator
does not receive a confirmation that the
TSH report has been received within 10
min of sending the report, the current
regulations at § 648.87(b)(5)(i)(A)(1)
require the vessel operator to contact the
DSM service provider to confirm the
receipt of the TSH report via a back-up
system specified by the DSM service
provider. The delivery of such reports
via VMS often takes more than 10 min
because the 10-min response
requirement has proven to be
impractical. Therefore, this rule
eliminates the 10-min requirement
currently specified in
§648.87(b)(5)(i)(A)(1), but still require
the vessel operator to contact the DSM
service provider via a back-up system,
after a time determined by the DSM
provider, to confirm the receipt of the
TSH report.

The DSM provisions require that, for
a trip that is selected to be monitored,
all offload events must be monitored,
including offloads occurring at more
than one location, offloads to a truck,
and offloads at remote locations. The
regulations at § 648.87(b)(5)(ii)(B)(2)
specify that the roving monitor (RM)
must ‘“record all offloaded catch by
species and market class” for offloads to
a truck. Based upon input from the
fishing industry, NMFS has determined
that the regulation requiring that species
be sorted by market class is impractical,
as sorting does not generally occur at
offloads to trucks and in remote
locations. Additionally, NMFS has
determined that this information is
unnecessary to accurately monitor
landings data, as catch is monitored at
the species/stock level and not at the
level of market class. This rule changes
the data collection requirement for
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offloads to a truck by a RM to not
require the species be sorted by market
class, by removing the language “and
market class” from regulations at
§648.87(b)(5)(ii)(B)(2).

The regulations at
§648.87(b)(5)(ii)(B)(2) require offloads
to trucks to specify the number of totes
of each species offloaded, the weight of
fish in each tote, and that each tote is
properly labeled with information that
identifies the trip to which the tote is
associated. The tote-tagging requirement
is intended to ensure that all catch
offloaded from a vessel to a truck can be
tracked from the offload site to the
dealer, where it will be accurately
weighed and reported. To minimize the
burden on RMs and the cost associated
with such monitoring activities, this
rule exempts the tote-tagging
requirement only if the following three
conditions are met: (1) The RM that
observed the offload at the dock will
also serve as the DSM when the truck
is offloaded at the dealer; (2) the RM
will follow the truck, in line of sight,
from the remote offload location to the
dealer where the actual weighing of the
fish occurs; and (3) the truck is loaded
with only the catch from the one trip
being monitored.

14. Sector Reporting Requirements

Amendment 16 implemented a
number of sector reporting
requirements, including weekly catch
reports to be submitted to NMFS by
each sector. The regulations at
§648.87(b)(1)(vi)(B) specify that each
sector must submit a weekly catch
report by 2359 hr on Thursday of the
week following the reporting week,
however, dealer data are not available
until Wednesday. Based on sector
manager input, 1 day has not been a
sufficient amount of time to accurately
complete the weekly sector catch
reports. This rule provides additional
flexibility by extending the sector
deadline submission for the weekly
catch report from 2359 hr on Thursday,
to 0700 hr on the second Monday for the
same reporting week in question.

15. Recreational and Charter/Party
Vessel Restrictions

Exemptions allow NE multispecies
charter/party permitted vessels to fish in
the GOM Closed Areas provided such
vessels first obtain a letter of
authorization (LOA) from NMFS. The
regulations at § 648.89(e)(3)(iv)
implementing this provision state that a
vessel may not use any NE multispecies
DAS during the period of participation
to ensure that vessels operating under
the charter/party provisions cannot fish
commercially within these closed areas.

However, not all commercial NE
multispecies vessels fish under a DAS.
This rule clarifies the regulations by
including language that states that
vessels possessing an LOA to fish as a
charter/party vessel in the GOM Closed
Areas cannot fish on a sector trip, under
a NE multispecies DAS, or under the
provisions of the Small Vessel,
Handgear A, and Handgear B categories
during the period of participation.

The regulations at § 648.89(d) will
also be corrected to state that charter/
party vessels cannot sell, barter, trade,
or otherwise transfer for a commercial
purpose, or attempt to sell, barter, trade,
or otherwise transfer for a commercial
purpose, NE multispecies caught or
landed while fishing in the U.S.
Exclusive Economic Zone (EEZ) unless
they are fishing under a NE multispecies
““sector trip,” or fishing under a NE
multispecies Handgear A, Handgear B,
or Small Vessel Category C permit.

16. Applicability of Possession
Prohibition for Certain Stocks

The final rule implementing
Amendment 16 measures did not clearly
prohibit recreational and charter/party
vessels from possessing ocean pout and
windowpane flounder. However,
Section 4.3.2.1 of Amendment 16
indicates that possession of these stocks
is prohibited by all fisheries. Although
this section is specific to the effort
control measures adopted for NE
multispecies common pool vessels,
based on further consultation with
Council staff, it was determined that the
intent of Amendment 16 was to prohibit
the retention of these species by all
vessels. Therefore, this rule restricts the
possession of windowpane flounder and
ocean pout in all fisheries, including
catch by recreational anglers, charter/
party vessels, and other fisheries such as
the scallop fishery. The possession of
Atlantic wolffish and SNE winter
flounder is already correctly prohibited
by recreational anglers and charter/party
vessels as specified at § 648.89(c)(6) and
(7), respectively.

17. Monkfish Declarations

The regulations at § 648.92(b)(1)(iii)
allow a vessel fishing in the NE
multispecies fishery to change its
fishing activity declaration after leaving
port to reflect the vessel operator’s
intention to also fish in the monkfish
fishery on the same trip. The
applicability of the monkfish option is
for a vessel fishing under a NE
multispecies Category A DAS, which
was the universal effort control in the
NE multispecies fishing prior to the
implementation of substantial revisions
to sector measures under Amendment

16. However, NMFS believes that the
Council’s intent in Amendment 16 was
not to exclude vessels from this option
when fishing on a sector trip. Therefore,
this rule inserts a reference to vessels
fishing on a NE multispecies sector trip
to enable such vessels to also take
advantage of the monkfish option.

18. Additional Corrections

In addition to the changes specified
above, the following changes are being
made to the regulations to correct
inaccurate references and to further
clarify the intent of the Council.

In § 648.10(k)(3)(ii), N. latitude, Point
G9 will be corrected to read “The
intersection of the Cape Cod, MA,
coastline and 70°00" W. long.”” This
current point incorrectly references the
“South-facing shoreline of Cape Cod,
MA.”

Section § 648.14(k)(6)(ii)(B) will be
corrected to reference the special
management programs at
“§ 648.85(b)(7)(iv)(E)” to replace the
current inaccurate reference to
“§ 648.85(b)(7)(iv)(F).”

In § 648.80(a)(2)(ii) and (a)(17)(ii), the
“Approximate loran C bearings” portion
of the table will be removed. The U.S.
Coast Guard ceased operations of Loran-
C, on February 10, 2010, which renders
these coordinates useless. This will
have minimum impact, as the same
information is displayed in the
regulations using latitude and longitude
coordinates.

In § 648.80(a)(3)(v), a reference to
“§648.87(c)” will be added to the
beginning of the section, to include
sector vessels.

In § 648.80(b)(3)(i), the phrase “unless
otherwise restricted in § 648.86” will be
added. This paragraph includes ocean
pout as one of the list of species
exemptions for the SNE RMA; however,
Amendment 16 listed ocean pout as a
zero-retention species. The Amendment
16 final rule inadvertently failed to
cross-reference this prohibition in
§648.86.

In § 648.80(c)(2)(i), the reference to
§648.104(a) will be revised to read
““shall be that specified by § 648.104(a).”
This was the original regulatory text
used to cite the regulations and was
inadvertently changed in the final rule
implementing Amendment 16.

In §648.85(a)(1)(ii), this rule corrects
the Eastern U.S./Canada Area, N.
latitude coordinates for Points USCA 7
and USCA 6 to 40°50" N. latitude, and
Points USCA 5 and 4 to 40°40" N.
latitude. Amendment 13 defined the
Eastern U.S./Canada Area as being
composed of statistical areas 561 and
562. The coordinates for statistical area
562 used to define the Eastern U.S./
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Canada Area were incorrectly
transposed in the Amendment 13 final
rule and will be rectified by this action.

Section §648.87(b)(1)(ix) will be
corrected to reference the prohibited
species regulations at “‘§ 648.86(1),”
instead of the inaccurate reference to
“§648.87(1).” In addition, a reference to
“§648.86(c)” will be inserted at
§ 648.87(b)(1)(ix) to clarify that sector
vessels are held to the one-fish per trip
possession limit of Atlantic halibut, as
intended in Amendment 16.

In §648.87(c)(2), a reference to
“fishing regulations within the
groundfish Fishery Management Plan
(FMP)”” will be inserted to clarify that a
NE multispecies sector operations plan
can only include exemptions from
regulations within the groundfish FMP,
as intended in Amendment 16.

In §648.89(c)(2)(i), the reference to
“private recreational vessel” will be
corrected to read ‘‘charter/party vessel.”

In § 648.90(a)(4), the reference to
“(a)(5)”” will be corrected to read
“(a)(6).”

Section § 648.90(a)(4)(iii)(E) will be
revised to include a reference to the
recreational fishery. A reference to the
recreational fishery was made in the
title of this paragraph, but was not
included in the regulations.

Classification

Pursuant to sections 304(b)(1)(A) and
305(d) of the Magnuson-Stevens Act, I
have determined that this interim final
rule is consistent with the NE
Multispecies FMP, other provisions of
the Magnuson-Stevens Act, and other
applicable law, subject to further
consideration after public comment.

This interim final rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Council for Regulation of
the Department of Commerce certified
to the Chief Council for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

This interim final rule contains
reporting and recordkeeping
requirements and associated
information collections subject to the
Paperwork Reduction Act (PRA), which
have been previously approved by OMB
under control numbers 0648—0202,
0648-0212, and 0648—0229. Measures in
this rule include provisions that require

revised collection-of-information
requirements. Public reporting burden
for these collections of information are
estimated to average as follows:

1. VMS area and DAS declaration,
OMB# 0648—0202,

(5 min/response);

2. VMS trip-level catch reports, OMB#
0648-0212, (15 min/response);

3. Request for a LOA to fish in a NE
multispecies RGA, OMB# 0648-0202,
(5 min/response);

4. VMS declaration to fish in a NE
multispecies RGA, OMB# 0648-0202,
(5 min/response);

5. Pre-trip hail report to a dockside
monitoring service provider, OMB#
0648-0202, (2 min/response);

6. Trip-end hail report to a dockside
monitoring service provider, OMB#
0648—0202, (15 min/response);

7. Confirmation of dockside
monitoring trip-end hail report, OMB#
0648—0202, (2 min/response);

8. Dockside/roving service provider
data entry, OMB# 0648-0202,

(3 min/response);

9. Daily VMS catch reports when
fishing in the U.S./Canada Management
Area and Closed Area II SAPs, OMB#
0648—0212, (15 min/response);

10. Daily VMS catch reports when
fishing in the Closed Area I Hook Gear
Haddock SAP, OMB# 0648—0212,

(15 min/response);

11. Daily VMS catch reports when
fishing in the Regular B DAS Program,
OMB# 0648—0212, (15 min/response);
and

12. Gopy of the dealer weigh-out slip
or dealer signature of the dockside
monitor report, OMB# 0648-0212
(2 min/response).

13. Letter of authorization for charter/
party vessels to access the Western
GOM Closure Area and the GOM
Rolling Closure Areas, OMB# 0648—
0202,

(5 min/response);

14. Declaration of the monkfish DAS
option via VMS, OMB# 0648—0202, (5
min/response);

15. Sector weekly catch report, OMB#
0648-0212, (4 hr/response);

16. VTR requirement, OMB# 0648—
0212,

(5 min/response); and

17. Dealer report, OMB# 0648—0229,
(4 min/response).

These estimates include the time
required for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see

ADDRESSES) and by e-mail to
OIRA_Submission@omb.eop.gov, or fax
to (202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping.

Dated: July 13, 2011.
John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

For the reason set out in the preamble,
50 CFR part 648 is amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §648.2, add in alphabetical order
the new definition for ““set-only trip” to
read as follows:

§648.2 Definitions.

* * * * *

Set-only trip means a fishing trip on
which any federally permitted vessel
deploys gear with the intention of
retrieving it on a separate trip and does
not haul-back or retrieve any gear
capable of catching fish on the set-only
trip.
* * * * *

m 3.In § 648.7, revise paragraph (c) to
read as follows:

§648.7 Recordkeeping and reporting
requirements.
* * * * *

(c) When to fill out a log report. Log
reports required by paragraph (b)(1)(i) of
this section must be filled out with all
required information, except for
information not yet ascertainable, prior
to entering port. Information that may
be considered unascertainable prior to
entering port includes dealer name,
dealer permit number, and date sold.
Log reports must be completed as soon
as the information becomes available.
Log reports required by paragraph
(b)(1)(ii) of this section must be filled
out before landing any surfclams or
ocean quahogs.

* * * * *

m 4.In § 648.10, revise paragraph
(k)(3)(ii) to read as follows:
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§648.10 VMS and DAS requirements for
vessel owners/operators.

(k) * x %

(3) * x %

(ii) Inshore GB Stock Area 2. The
inshore GB Stock Area is defined by
straight lines connecting the following
points in the order stated:

INSHORE GB STOCK AREA 2

Point N. latitude Vg\;li'tdcég_
O 70°00°
42°20° 70°00°
42°20’ 68°50"
41°00° 68°50'
41°00’ 69°30’
41°10° 69°30'
41°10’ 69°50"
41°20° 69°50'
41°20’ 70°00°
@) 70°00°

1The intersection of the Cape Cod, MA,
coastline and 70°00” W. long.
2 South-facing shoreline of Cape Cod, MA.

* * * * *

m 5.In § 648.14, add paragraph
(k)(2)(iv); and revise paragraphs (k)(3)(i)
and (k)(6)(ii)(B) to read as follows:

§648.14 Prohibitions.
*

* * * *

(k) * x %

(2) * x %

(iv) Possess or land fish while setting
fixed gear on a set-only trip as declared
through the pre-trip notification system
pursuant to § 648.11(k).

(3) * x %

(i) It is unlawful to purchase, possess,
import, export, or receive as a dealer, or
in the capacity of a dealer, regulated
species or ocean pout in excess of the
possession limits specified in § 648.82,
§648.85, § 648.86, or § 648.87
applicable to a vessel issued a NE
multispecies permit, unless otherwise
specified in §648.17, or unless the
regulated species or ocean pout are
purchased or received from a vessel that
caught them on a sector trip and such
species are exempt from such
possession limits in accordance with an
approved sector operations plan, as
specified in § 648.87(c).

(6) * x %

(ii) * * %

(B) Hook gear. Fail to comply with the
restrictions on fishing and gear specified
in §648.80(a)(3)(v), (a)(4)(v), (b)(2)(v),
and (c)(2)(iv) if the vessel has been
issued a limited access NE multispecies
permit and fishes with hook gear in
areas specified in § 648.80(a), (b), or (c),

unless allowed under
§648.85(b)(7)(iv)(E).

* * * * *

m 6. In § 648.80, revise paragraphs
(a)(2)(i1), (a)(3)(v), (a)(3)(vi), (a)(17)(ii),
(b)(3)(@), and (c)(2)(i) to read as follows:

§648.80 NE Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.
* * * * *

a * * %

%2]] * % %

(ii) Bounded on the east by straight
lines connecting the following points in
the order stated:

GB REGULATED MESH AREA

) . W. lon-
Point N. latitude gitude
42°22" 67°20"1
40°24’ 65°43'2

1The U.S.-Canada Maritime Boundary.
2The U.S.-Canada Maritime Boundary as it
intersects with the EEZ.

(3) EE S

(v) Hook gear restrictions. Unless
otherwise specified in this paragraph
(a)(3)(v) or §648.87(c), vessels fishing
with a valid NE multispecies limited
access permit and fishing under a NE
multispecies DAS or on a sector trip,
and vessels fishing with a valid NE
multispecies limited access Small-
Vessel permit in the GOM Regulated
Mesh Area, and persons on such
vessels, are prohibited from fishing,
setting, or hauling back, per day, or
possessing on board the vessel, more
than 2,000 rigged hooks. All longline
gear hooks must be circle hooks, of a
minimum size of 12/0. An unbaited
hook and gangion that has not been
secured to the ground line of the trawl
on board a vessel during the fishing trip
is deemed to be a replacement hook and
is not counted toward the 2,000-hook
limit. A “snap-on” hook is deemed to be
a replacement hook if it is not rigged or
baited during the fishing trip. The use
of de-hookers (“crucifer”’) with less than
6-inch (15.2-cm) spacing between the
fairlead rollers is prohibited. Vessels
fishing with a valid NE multispecies
limited access Hook Gear permit and
fishing under a multispecies DAS or on
a sector trip in the GOM Regulated
Mesh Area, and persons on such
vessels, are prohibited from possessing
gear other than hook gear on board the
vessel. Vessels fishing with a valid NE
multispecies limited access Handgear A
permit, and persons on such vessels, are
prohibited from fishing, or possessing
on board the vessel, gear other than
handgear. Vessels fishing with tub-trawl

gear are prohibited from fishing, setting,
or hauling back, per day, or possessing
on board the vessel more than 250
hooks.

(vi) Other restrictions and
exemptions. A vessel is prohibited from
fishing in the GOM or GB Exemption
Area as defined in paragraph (a)(17) of
this section, except if fishing with
exempted gear (as defined under this
part) or under the exemptions specified
in paragraphs (a)(5) through (7), (a)(9)
through (a)(16) and (a)(18), (d), (e), (h),
and (i) of this section; or if fishing under
a NE multispecies DAS; or if fishing on
a sector trip; or if fishing under the
Small Vessel or Handgear A permit
specified in § 648.82(b)(5) and (6),
respectively; or if fishing under a
Handgear B permit specified in
§648.88(a); or if fishing under the
scallop state waters exemptions
specified in § 648.54 and paragraph
(a)(11) of this section; or if fishing under
a scallop DAS in accordance with
paragraph (h) of this section; or if
fishing pursuant to a NE multispecies
open access Charter/Party or Handgear
permit specified in § 648.88; or if fishing
as a charter/party or private recreational
vessel in compliance with § 648.89. Any
gear used by a vessel in this area must
be authorized under one of these
exemptions. Any gear on a vessel that is
not authorized under one of these
exemptions must be stowed as specified
in §648.23(h).

(1 7) * Kk %

(ii) Bounded on the south by straight
lines connecting the following points in
the order stated:

GULF OF MAINE/GEORGES BANK
EXEMPTION AREA

Point N. latitude ng.td?j’;
40°55.5' 66°38'
40°45' 68°00’
40°37' 68°00'
40°30° 69°00"
40°22.7' 69°00'
40°18.7’ 69°40°
40°50° 69°40'
40°50° 70°00°
I 70°00°

"Northward to its intersection with the shore-
line of mainland Massachusetts.

* * * * *

(b) * *x %

(3) * % %

(i) Species exemption. Unless
otherwise restricted in § 648.86, owners
and operators of vessels subject to the
minimum mesh size restrictions
specified in paragraphs (a)(4) and (b)(2)
of this section may fish for, harvest,
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possess, or land butterfish, dogfish
(caught by trawl only), herring, Atlantic
mackerel, ocean pout, scup, shrimp,
squid, summer flounder, silver hake and
offshore hake, and weakfish with nets of
a mesh size smaller than the minimum
size specified in the GB and SNE
Regulated Mesh Areas when fishing in
the SNE Exemption Area defined in
paragraph (b)(10) of this section,
provided such vessels comply with
requirements specified in paragraph
(b)(3)(ii) of this section and with the
mesh size and possession limit
restrictions specified under § 648.86(d).
* * * * *

(C) I

(2) * x %

(i) Vessels using trawls. Except as
provided in paragraph (c)(2)(iii) of this
section, and § 648.85(b)(6), the
minimum mesh size for any trawl net
not stowed and not available for
immediate use in accordance with
§648.23(b), on a vessel or used by a
vessel fishing under the NE
multispecies DAS program or on a
sector trip in the MA Regulated Mesh
Area, shall be that specified by
§648.104(a), applied throughout the
body and extension of the net, or any
combination thereof, and 6.5-inch (16.5-
cm) diamond or square mesh applied to
the codend of the net, as defined in
paragraph (a)(3)(i) of this section. This
restriction does not apply to nets or
pieces of nets smaller than 3 ft (0.9 m)
x 3 ft (0.9 m), (9 sq ft (0.81 sq m)), or
to vessels that have not been issued a
NE multispecies permit and that are

fishing exclusively in state waters.
* * * * *

m 7.In § 648.81, revise the introductory
text of paragraph (n) to read as follows:

§648.81 NE multispecies closed areas and
measures to protect EFH.
* * * * *

(n) NE Multispecies Restricted Gear
Areas. With the exception of a vessel on
a sector trip, any vessel issued a limited
access NE multispecies permit fishing
under a NE multispecies DAS that is
fishing any part of a trip in one or both
of the NE Multispecies Restricted Gear
Areas specified in paragraphs (n)(1) and
(2) of this section must comply with all
applicable restrictions specified in this
paragraph (n). If such a vessel fishes
inside/outside of these areas on the
same trip, the most restrictive measures
for the areas fished apply, including, but
not limited to, gear restrictions and trip
limits.

* * * * *

m 8.In § 648.82, revise the introductory
text of paragraphs (b)(5)(i), and (n)(1) to
read as follows:

§648.82 Effort-control program for NE
multispecies limited access vessels.

* * * * *

(b) * * *

(5) LN

(i) DAS allocation. A vessel qualified
and electing to fish under the Small
Vessel category may retain up to 300 lb
(136.1 kg) of cod, haddock, and
yellowtail flounder, combined, and one
Atlantic halibut per trip, without being
subject to DAS restrictions, provided the
vessel does not exceed the yellowtail
flounder possession restrictions
specified at § 648.86(g). Such a vessel is
subject to the possession limits
specified for other regulated species and
ocean pout, as specified at § 648.86. Any
vessel may elect to switch into the
Small Vessel category, as provided in
§648.4(a)(1)1)(I)(2), if the vessel meets
or complies with the following:
* * * * *

(Il) * *x %

(1) Differential DAS counting AM for
fishing years 2010 and 2011. Unless
otherwise specified pursuant to
§648.90(a)(5), based upon catch and
other information available to NMFS by
February of each year, the Regional
Administrator shall project the catch of
regulated species or ocean pout by
common pool vessels for the fishing
year ending on April 30 to determine
whether such catch will exceed any of
the sub-ACLs specified for common
pool vessels pursuant to
§648.90(a)(4)(iii). This initial projection
of common pool catch shall be updated
shortly after the end of each fishing year
once information becomes available
regarding the catch of regulated species
and ocean pout by vessels fishing for
groundfish in state waters outside of the
FMP, vessels fishing in exempted
fisheries, and vessels fishing in the
Atlantic sea scallop fishery; and the
catch of Atlantic halibut, SNE/MA
winter flounder, ocean pout,
windowpane flounder, and Atlantic
wolffish by sector vessels to determine
if excessive catch by such vessels
resulted in the overall ACL for a
particular stock to be exceeded. If such
catch resulted in the overall ACL for a
particular stock being exceeded, the
common pool’s catch of that stock shall
be increased by an amount equal to the
amount of the overage of the overall
ACL for that stock multiplied by the
common pool’s share of the overall ACL
for that stock calculated pursuant to
§ 648.90(a)(4)(iii)(E)(2). For example, if
the 2010 overall ACL for GOM cod was
exceeded by 10,000 1b (4,536 kg) due to
excessive catch of that stock by vessels
fishing in state waters outside the FMP,
and the common pool’s share of the

2010 overall GOM cod ACL was 5
percent, then the common pool’s 2010
catch of GOM cod shall be increased by
500 1b (226.8 kg) (10,000 1b (4,536 kg)

x 0.05 of the overall GOM cod ACL). If
based on the initial projection
completed in February, the Regional
Administrator projects that any of the
sub-ACLs specified for common pool
vessels will be exceeded or
underharvested, the Regional
Administrator shall implement a
differential DAS counting factor to all
Category A DAS used within the stock
area in which the sub-ACL was
exceeded or underharvested, as
specified in paragraph (n)(1)(i) of this
section, during the following fishing
year, in a manner consistent with the
Administrative Procedure Act. Any
differential DAS counting implemented
at the start of the fishing year will be
reevaluated and recalculated, if
necessary, once updated information is
obtained. The differential DAS counting
factor shall be based upon the projected
proportion of the sub-ACL of each NE
multispecies stock caught by common
pool vessels, rounded to the nearest
even tenth, as specified in paragraph
(n)(1)(i1) of this section, unless
otherwise specified pursuant to
§648.90(a)(5). For example, if the
Regional Administrator projects that
common pool vessels will catch 1.18
times the sub-ACL for GOM cod during
fishing year 2010, the Regional
Administrator shall implement a
differential DAS counting factor of 1.2
to all Category A DAS used by common
pool vessels only within the Inshore
GOM Differential DAS Area during
fishing year 2011 (i.e., Category A DAS
will be charged at a rate of 28.8 hr for
every 24 hr fished—1.2 times 24-hr DAS
counting). If it is projected that catch in
a particular fishing year will exceed or
underharvest the sub-ACLs for several
regulated species stocks within a
particular stock area, including both
exceeding and underharvesting several
sub-ACLs within a particular stock area,
the Regional Administrator shall
implement the most restrictive
differential DAS counting factor derived
from paragraph (n)(1)(ii) of this section
for the sub-ACLs exceeded or
underharvested to any Category A DAS
used by common pool vessels within
that particular stock area. For example,
if it is projected that common pool
vessels will be responsible for 1.2 times
the GOM cod sub-ACL and 1.1 times the
CC/GOM yellowtail flounder sub-ACL,
the Regional Administrator shall
implement a differential DAS counting
factor of 1.2 to any Category A DAS
fished by common pool vessels only
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within the Inshore GOM Differential
DAS Area during the following fishing
year. For any differential DAS counting
factor implemented in fishing year 2011,
the differential DAS counting factor
shall be applied against the DAS accrual
provisions specified in paragraph
(e)(1)(i) of this section for the time spent
fishing in the applicable differential
DAS counting area based upon the first
VMS position into the applicable
differential DAS counting area and the
first VMS position outside of the
applicable differential DAS counting
area, pursuant to § 648.10. For example,
if a vessel fished 12 hr inside a
differential DAS counting area where a
differential DAS counting factor of 1.2
would be applied, and 12 hr outside of
the differential DAS counting area, the
vessel would be charged 48 hr of DAS
use because DAS would be charged in
24-hr increments ((12 hr inside the area
X 1.2 = 14.4 hr) + 12 hr outside the area,
rounded up to the next 24-hr increment
to determine DAS charged). For any
differential DAS counting factor
implemented in fishing year 2012, the
differential DAS counting factor shall be
applied against the DAS accrual
provisions in paragraph (e)(1)(i) of this
section, or if a differential DAS counting
factor was implemented for that stock
area during fishing year 2011, against
the DAS accrual rate applied in fishing
year 2011. For example, if a differential
DAS counting factor of 1.2 was applied
to the Inshore GOM Differential DAS
Area during fishing year 2011 due to a
20-percent overage of the GOM cod sub-
ACL, yet the GOM cod sub-ACL was
exceeded again, but by 50 percent
during fishing year 2011, an additional
differential DAS factor of 1.5 would be
applied to the DAS accrual rate applied
during fishing year 2012 (i.e., the DAS
accrual rate in the Inshore GOM
Differential DAS Counting Area during
fishing year 2012 would be 43.2 hr
charged for every 24-hr fished—1.2 x 1.5
x 24-hr DAS charge). If the Regional
Administrator determines that similar
DAS adjustments are necessary in all
stock areas, the Regional Administrator
will adjust the ratio of Category
A:Category B DAS specified in
paragraph (d)(1) of this section to reduce
the number of available Category A DAS
available based upon the amount of the
overage, rather than apply a differential
DAS counting factor to all Category A
DAS used in all stock areas.

* * * * *

m 9.In § 648.83, remove paragraph
(a)(3), and revise paragraph (b)(1) to
read as follows:

§648.83 Multispecies minimum fish sizes.
* * * * *

(b)* * =

(1) Each person aboard a vessel issued
a NE multispecies limited access permit
and fishing under the NE multispecies
DAS program or on a sector trip may
possess up to 25 1b (11.3 kg) of fillets
that measure less than the minimum
size, if such fillets are from legal-sized
fish and are not offered or intended for
sale, trade, or barter. The weight of
fillets and parts of fish, other than
whole-gutted or gilled fish, shall be
multiplied by 3. For the purposes of
accounting for all catch by sector vessels
as specified at § 648.87(b)(1)(v), the
weight of all fillets and parts of fish,
other than whole-gutted or gilled fish
reported for at-home consumption shall
be multiplied by a factor of 3.

m 10. In § 648.85, revise paragraphs
(a)(1)(i1), (a)(2)(ii), (a)(3)(iv)(A)(2),

(b)(3)(x)(A), (b)(6)(iv)(J)(4), (b)(7)(iv)(E),
and (b)(7)(vi)(B) to read as follows:

§648.85 Special management programs.

* * * * *

(a] R

(1] * x %

(ii) Eastern U.S./Canada Area. The
Eastern U.S./Canada Area is the area
defined by straight lines connecting the
following points in the order stated (a
chart depicting this area is available
from the Regional Administrator upon
request):

EASTERN U.S./CANADA AREA

Point N. latitude ‘g’i'tdgg'
USCA 12 oo 42°20° 67°40’
USCA 11 o 4110’ 67°40’
USCA 10 ... 4110’ 67°20'
USCAQ oo 41°00° 67°20’
USCA8 oo 41°00° 67°00'
USCA7 o 40°50° 67°00°
USCA6 oo 40°50° 66°50'
USCA5 oo 40°40° 66°50'
USCA4 oo 40040’ 66°40°
USCA 15 ... 40°30’ 66°40°
USCA 14 ... 40°30’ 65°44.3'
USCA 13 . 42°20° 67°18.4'
USCA 12 ... 42°20' 67°40°
* * * * *

(2) * % %

(ii) Adjustments to TACs. Any
overages of the GB cod, GB haddock,
and GB yellowtail flounder TACs
specified for either the common pool or
individual sectors pursuant to this
paragraph (a)(2) that occur in a given
fishing year shall be subtracted from the
respective TAC in the following fishing
year and may be subject to the overall
groundfish AM provisions as specified

in §648.90(a)(5)(ii) if the overall ACL
for a particular stock in a given fishing
year, specified pursuant to
§648.90(a)(4), is exceeded.

* * * * *

(3) * ok %

(iv) R

(A] * K* %

(2) Possession restriction when 100
percent of TAC is harvested. When the
Regional Administrator projects that 100
percent of the TAC allocation for cod
specified in paragraph (a)(2) of this
section will be harvested, NMFS shall,
in a manner consistent with the
Administrative Procedure Act, close the
Eastern U.S./Canada Area to all limited
access NE multispecies DAS and sector
vessels subject to that particular TAC
allocation, as specified in paragraph
(a)(3)(iv)(E) of this section, by
prohibiting such vessels and all other
vessels not issued a limited access NE
multispecies permit from entering or
being in this area and from harvesting,
possessing, or landing cod in or from
the Eastern U.S./Canada Area during the

closure period.
* * * * *

(b) *
(3)*
(x) *

(A) Approved gear. When the CA II
Yellowtail Flounder/Haddock SAP is
open to target yellowtail flounder, as
specified in paragraph (b)(3)(vii) of this
section, NE multispecies vessels fishing
with trawl gear must use a haddock
separator trawl or a flounder trawl net,
as described in paragraph (a)(3)(iii) of
this section, or the Ruhle trawl, as
described in paragraph (b)(6)(iv)(J)(3) of
this section (all three nets may be
onboard the fishing vessel
simultaneously). When this SAP is only
open to target haddock, NE multispecies
vessels must use a haddock separator
trawl, a Ruhle trawl, or hook gear. Gear
other than the haddock separator trawl,
the flounder trawl, or the Ruhle trawl
may be on board the vessel during a trip
to the Eastern U.S./Canada Area outside
of the CA II Yellowtail Flounder/
Haddock SAP, provided the gear is
stowed according to the regulations at
§648.23(h).

(6) * *x %

(iv) * % %

(

)***

* ok
* %
* ok

(4) Mesh size. An eligible vessel
fishing in the Regular B DAS Program
within the GB Cod Stock Area as
defined in paragraph (b)(6)(v)(B) of this
section pursuant to paragraph (b)(6) of
this section must use trawl gear
described in this paragraph (b)(6)(iv)(J)
with a minimum codend mesh size of 6-
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inch (15.24-cm) square or diamond
mesh.
* * * * *

(7) * *x %

(iv) * k%

(E) Gear restrictions. A vessel
declared into, and fishing in, the CA I
Hook Gear Haddock SAP may fish with
and possess on board demersal longline
gear or tub trawl gear only, unless
further restricted as specified in
paragraphs (b)(7)(v)(A) and (vi)(B) of
this section.

(Vl) * *x %

(B) Gear restrictions. A common pool
vessel is exempt from the maximum
number of hooks restriction specified in
§648.80(a)(4)(v), but must comply with
the gear restrictions in paragraph
(b)(7)(iv)(E) of this section. Such vessels
are prohibited from using as bait, or
possessing on board, squid or mackerel
during a trip into the CA I Hook Gear
Haddock SAP.

* * * * *

m 11. In § 648.86, revise paragraph
(m)(1) to read as follows:

§648.86 NE Multispecies possession
restrictions.
* * * * *

(m) * % %

(1) Daily landing restriction. A vessel
issued a limited access NE multispecies
permit, an open access NE multispecies
Handgear B permit, or a limited access
monkfish permit and fishing under the
monkfish Category C or D permit
provisions may only land regulated
species or ocean pout once in any 24-
hr period, based upon the time the
vessel lands following the end of the
previous trip. For example, if a vessel
lands 1,600 1b (725.7 kg) of GOM cod at
6 p.m. on Tuesday, that vessel cannot
land any more regulated species or
ocean pout until at least 6 p.m. on the
following Wednesday.

* * * * *

m 12.In § 648.87, revise paragraphs
(b)(1)(ii), (b)(1)(vi)(B), (b)(1)(ix),
(b)(5)(1)(A)(2), (b)(5)(i1)(B)(2) (b)(5)(ii)(E),
and revise the introductory text to
paragraph (c)(2) to read as follows:

§648.87 Sector allocation.

* * * * *

(b) * *x %

(1) * * %

(ii) Areas that can be fished. Vessels
in a sector may only fish in a particular
stock area, as specified in paragraphs
(b)(1)(ii)(A) through (F) of this section,
and § 648.85(b)(6)(v), or the Eastern
U.S./Canada Area, as specified in
§648.85(a)(1), if the sector has been
allocated, or acquires, pursuant to

paragraph (b)(1)(viii) of this section,
ACE for all stocks allocated to sectors
pursuant to paragraph (b)(1)(i)(A) of this
section that are caught in that stock
area. A sector must project when its
ACE for each stock will be exceeded and
must ensure that all vessels in the sector
cease fishing operations prior to
exceeding it. Once a sector has
harvested its ACE for a stock, all vessels
in that sector must cease fishing
operations in that stock area on a sector
trip unless and until it acquires
additional ACE from another sector
pursuant to paragraph (b)(1)(viii) of this
section, or as otherwise specified in an
approved operations plan pursuant to
paragraph (b)(2)(xiv) of this section. For
the purposes of this paragraph (b)(1)(ii),
an ACE overage means catch of
regulated species or ocean pout by
vessels participating in a particular
sector that exceeds the ACE allocated to
that sector, as of the date received or
purchased by the dealer, whichever
occurs first, after considering all ACE
transfer requests ultimately approved by
NMFS during the current fishing year,
pursuant to paragraph (b)(1)(viii) of this
section, unless otherwise specified
pursuant to § 648.90(a)(5).

* * * * *

(Vl) * Kk %

(B) Weekly catch report. Each sector
must submit weekly reports to NMFS
stating the remaining balance of ACE
allocated to each sector based upon
regulated species and ocean pout
landings and discards of vessels
participating in that sector and any
compliance/enforcement concerns.
These reports must include at least the
following information, as instructed by
the Regional Administrator: Week
ending date; species, stock area, gear,
number of trips, reported landings
(landed pounds and live pounds),
discards (live pounds), total catch (live
pounds), status of the sector’s ACE
(pounds remaining and percent
remaining), and whether this is a new
or updated record of sector catch for
each NE multispecies stock allocated to
that particular sector; sector
enforcement issues, including any
discrepancies noted by dockside/roving
monitors between dealers and offloads;
summary of offloads witnessed by
dockside/roving monitors for that
reporting week; and a list of vessels
landing for that reporting week. These
weekly catch reports must be submitted
no later than 0700 hr on the second
Monday after the reporting week, as
defined in this part. The frequency of
these reports must be increased to more
than a weekly submission when the
balance of remaining ACE is low, as

specified in the sector operations plan
and approved by NMFS. If requested,
sectors must provide detailed trip-by-
trip catch data to NMFS for the
purposes of auditing sector catch
monitoring data based upon guidance
provided by the Regional Administrator.
* * * * *

(ix) Trip limits. With the exception of
stocks listed in § 648.86(1) and the
Atlantic halibut trip limit at § 648.86(c),
a sector vessel is not limited in the
amount of allocated NE multispecies
stocks that can be harvested on a
particular fishing trip, unless otherwise
specified in the operations plan.

* * * * *

(5) EE

(i) * % %

(A] * * %

(1) Trip-start hail report. The vessel
operator must submit a trip-start hail
report prior to departing port at the
beginning of each trip notifying the
sector manager and/or dockside/roving
monitor service provider of the vessel
permit number; trip ID number in the
form of the VTR serial number of the
first VTR page for that trip, or another
trip identifier specified by NMFS; and
an estimate of the date and time of
arrival to port. Trip-start hail reports by
vessels operating less than 6 hr or
within 6 hr of port must also include
estimated date and time of offload. If the
vessel operator does not receive
confirmation of the receipt of the trip-
start hail report from the dockside/
roving monitor provider, the operator
must contact the service provider to
confirm the trip-start hail report via an
independent back-up system developed
by the service provider.

* * * * *

(il) L

(B) * * %

(2) Offloads to a truck. A roving
monitor observing offloads into a truck
shall retain copies of all VTRs filled out
for that trip with all information
submitted (i.e., no blocked cells)
provided by the sector vessel; if there
are no scales at the offload site, record
the number of totes of each species and
the captain’s estimate of the weight in
each tote; if there are scales at the
offload site, record whether the scales
were certified by an appropriate state
agency and observe and record whether
ice and box weights are tared before
catch is added, or record the estimated
weight of ice and the box; determine
and record whether all fish have been
offloaded, including an estimate of the
weight of fish being retained by captain
and crew for personal consumption or
other use and the reason for retention of
such catch; record all offloaded catch by
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species in a report, unless the driver
creates such a report that the roving
monitor may use which shall be signed
by the roving monitor; document that
each tote is labeled with the appropriate
identifying information including, but
not limited to, the serial number of the
first VTR page filled out for that trip or
another trip ID specified by NMFS, the
roving monitor’s name, tote number,
and species; provide data summarizing
the offloads of each trip, including
copies of the VTR(s) and roving monitor
report to the sector manager or
designated third party contractor, as
appropriate, within 24 hr of offloading;
and retain a copy of such information to
document that the offload was
monitored, as instructed by the Regional
Administrator. The roving monitor must
submit copies of the VTR(s); driver
manifest(s), if separate from the roving
monitor’s report; and the roving
monitor’s report to the sector manager
or third-party service provider, as
appropriate. The tote tagging
requirements specified in this paragraph
(b)(5)(ii)(B)(2), are not required,
provided the following three
requirements are met: The roving
monitor that observed the offload at the
dock will also be the dockside monitor
at the truck offload to the dealer; the
roving monitor will follow the truck, in
line of sight, from the remote offload to
the dealer offload where the weighing
occurs; and, the truck is loaded with
only the catch from the one trip being
monitored.

* * * * *

(E) Inspection of fish holds and other
areas of a vessel. Except to the extent
authorized by a sector to inspect fish
holds and other areas of such sector’s
members’ vessels in which fish are
stored, dockside/roving monitors
assigned to observe the offloading of
fish shall not inspect fish holds or any
other areas of a vessel in which fish are
stored unless first required by the
Regional Administrator. Prior to any
such requirement becoming effective,
the Regional Administrator shall notify
affected permit holders and monitoring
providers by letter or other appropriate
means, and shall provide instructions
and guidelines deemed necessary to
carry out such inspections.

* * * * *

(C) * *x %

(2) If a sector is approved, the
Regional Administrator shall issue a
letter of authorization to each vessel
operator and/or vessel owner
participating in the sector. The letter of
authorization shall authorize
participation in the sector operations
and may exempt participating vessels

from any Federal fishing regulation
applicable to NE multispecies vessels,
except those specified in paragraphs
(c)(2)(1) and (ii) of this section, in order
to allow vessels to fish in accordance
with an approved operations plan,
provided such exemptions are
consistent with the goals and objectives
of the FMP. The letter of authorization
may also include requirements and
conditions deemed necessary to ensure
effective administration of, and
compliance with, the operations plan
and the sector allocation. Solicitation of
public comment on, and NMFS final
determination on such exemptions shall
be consistent with paragraphs (c)(1) and
(2) of this section.

* * * * *

m 13.In § 648.89, revise paragraphs
(c)(2)(i), (c)(6), (c)(7), (d), and (e)(3)(iv),
and add paragraphs (c)(8) and (c)(9) to
read as follows:

§648.89 Recreational and charter/party
vessel restrictions.
* * * * *

(C] * * %

(2) * % %

(i) Unless further restricted by the
Seasonal GOM Cod Possession
Prohibition, specified in paragraph
(c)(2)(v) of this section, each person on
a charter/party vessel may possess no
more than 10 cod per day.

* * * * *

(6) Atlantic wolffish. Persons aboard
charter/party vessels permitted under
this part and not fishing under the NE
multispecies DAS program, on a sector
trip, under a Handgear A permit, under
a Handgear B permit, or under a Small
Vessel Category C permit, and private
recreational fishing vessels in or
possessing fish from the EEZ may not
possess Atlantic wolffish.

(7) SNE/MA winter flounder. Persons
aboard charter/party vessels permitted
under this part and not fishing under
the NE multispecies DAS program, on a
sector trip, under a Handgear A permit,
under a Handgear B permit, or under a
Small Vessel Category C permit, and
private recreational fishing vessels
fishing in the SNE/MA winter flounder
stock area, as defined in
§648.85(b)(6)(v)(F), may not fish for,
possess, or land winter flounder. Private
recreational vessels in possession of
winter flounder caught outside of the
SNE/MA winter flounder may transit
this area, provided all bait and hooks
are removed from all fishing rods, and
any winter flounder on board has been
stored.

(8) Windowpane flounder. Persons
aboard charter/party vessels permitted
under this part and not fishing under

the NE multispecies DAS program, on a
sector trip, under a Handgear A permit,
under a Handgear B permit, or under a
Small Vessel Category C permit, and
private recreational fishing vessels in or
possessing fish from the EEZ, may not
possess windowpane flounder.

(9) Ocean pout. Persons aboard
charter/party vessels permitted under
this part and not fishing under the NE
multispecies DAS program, on a sector
trip, under a Handgear A permit, under
a Handgear B permit, or under a Small
Vessel Category C permit, and private
recreational fishing vessels in or
possessing fish from the EEZ may not
possess ocean pout.

(d) Restrictions on sale. It is unlawful
to sell, barter, trade, or otherwise
transfer for a commercial purpose, or to
attempt to sell, barter, trade, or
otherwise transfer for a commercial
purpose, NE multispecies caught in or
landed from the EEZ by recreational,
charter, or party vessels permitted under
this part not fishing under a DAS, on a
sector trip, or under a Handgear A
permit, Handgear B permit, or Small
Vessel Category C permit.

(e) * x %

3 L

(iv) For the GOM charter/party closed
area exemption only, the vessel may not
fish on a sector trip, under a NE
multispecies DAS, or under the
provisions of the NE multispecies Small
Vessel Category or Handgear A or
Handgear B permit categories, as
specified at § 648.82, during the period
of participation.

m 14. In § 648.90, revise the introductory
text to paragraph (a)(4)(iii)(E), and revise
paragraphs (a)(4)(i), (a)(4)(iii)(E)(2),
(a)(5)(1)(A) and (a)(5)(ii) to read as
follows:

§648.90 NE multispecies assessment,
framework procedures and specifications,
and flexible area action system.

* * * * *

(a) * x %

4 * x %

(i) ABC/ACL recommendations. As
described in this paragraph (a)(4), with
the exception of stocks managed by the
Understanding, the PDT shall develop
recommendations for setting an ABC,
ACL, and OFL for each NE multispecies
stock for each of the next 3 years as part
of the biennial review process specified
in paragraph (a)(2) of this section. ACLs
can also be specified based upon
updated information in the annual
SAFE report, as described in paragraph
(a)(1) of this section, and other available
information as part of a specification
package, as described in paragraph (a)(6)
of this section. For NE multispecies
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stocks or stock components managed
under both the NE Multispecies FMP
and the Understanding, the PDT shall
develop recommendations for ABCs,
ACLs, and OFLs for the pertinent stock
or stock components annually, as
described in this paragraph (a)(4) and
§648.85(a)(2).

(iii) * * *

(E) Regulated species or ocean pout
catch by the NE multispecies
commercial and recreational fisheries.
Unless otherwise specified in the ACL
recommendations developed pursuant
to paragraph (a)(4)(i)(B) of this section,
after all of the deductions and
considerations specified in paragraphs
(a)(4)(iii)(A) through (D) of this section,
the remaining ABC/ACL for each
regulated species or ocean pout stock
shall be allocated to the NE multispecies
commercial and recreational fisheries,
pursuant to this paragraph (a)(4)(iii)(E).

* * * * *

(2) Commercial allocation. Unless
otherwise specified in this paragraph
(a)(4)(iii)(E)(2), the ABC/ACL for
regulated species or ocean pout stocks
available to the commercial NE
multispecies fishery, after consideration
of the recreational allocation pursuant
to paragraph (a)(4)(iii)(E)(1) of this
section, shall be divided between
vessels operating under approved sector
operations plans, as described at
§648.87(c), and vessels operating under
the provisions of the common pool, as
defined in this part, based upon the
cumulative PSCs of vessels participating
in sectors calculated pursuant to
§648.87(b)(1)(i)(E). For fishing years
2010 and 2011, the ABC/ACL of each
regulated species or ocean pout stocks
not allocated to sectors pursuant to
§648.87(b)(1)(1)(E) (i.e., Atlantic halibut,
SNE/MA winter flounder, ocean pout,
windowpane flounder, and Atlantic
wolffish) that is available to the
commercial NE multispecies fishery
shall be allocated entirely to the
common pool. Unless otherwise
specified in paragraph (a)(5) of this
section, regulated species or ocean pout
catch by common pool and sector
vessels shall be deducted from the sub-
ACL/ACE allocated pursuant to this
paragraph (a)(4)(iii)(E)(2) for the
purposes of determining whether
adjustments to common pool measures
are necessary, pursuant to the common
pool AMs specified in § 648.82(n), or
whether sector ACE overages must be
deducted, pursuant to § 648.87(b)(1)(iii).

* * * * *
(5) * x %
(i) EE

(A) Excessive catch by common pool
vessels. If the catch of regulated species
and ocean pout by common pool vessels
exceeds the amount of the ACL
specified for common pool vessels
pursuant to paragraph (a)(4)(iii)(E)(2) of
this section, then the AMs described in
§648.82(n) shall take effect. Pursuant to
the distribution of ABCs/ACLs specified
in paragraph (a)(4)(iii)(E)(2) of this
section, for the purposes of this
paragraph (a)(5)(i)(A), the catch of each
regulated species or ocean pout stock
not allocated to sectors pursuant to
§648.87(b)(1)(1)(E) (i.e., Atlantic halibut,
SNE/MA winter flounder, ocean pout,
windowpane flounder, and Atlantic
wolffish) during fishing years 2010 and
2011 shall be added to the catch of such
stocks by common pool vessels to
determine whether the differential DAS
counting AM described in § 648.82(n)(1)
shall take effect. If such catch does not
exceed the portion of the ACL specified
for common pool vessels pursuant to
paragraph (a)(4)(iii)(E)(2) of this section,
then no AMs shall take effect for

common pool vessels.
* * * * *

(ii) AMs if the overall ACL for a
regulated species or ocean pout stock is
exceeded. If the catch of any stock of
regulated species or ocean pout by
vessels fishing outside of the NE
multispecies fishery; vessels fishing in
state waters outside of the FMP; or
vessels fishing in exempted fisheries, as
defined in this part; or the catch of
yellowtail flounder by the Atlantic sea
scallop fishery exceeds the sub-
component of the ACL for that stock
specified for such fisheries pursuant to
paragraphs (a)(4)(iii)(A) through (C) of
this section, and the overall ACL for that
stock is exceeded, then the amount of
the overage of the overall ACL for that
stock due to catch from vessels fishing
outside of the NE multispecies fishery
shall be distributed among components
of the NE multispecies fishery based
upon each component’s share of that
stock’s ACL available to the NE
multispecies fishery pursuant to
paragraph (a)(4)(iii)(E) of this section.
Each component’s share of the ACL
overage for a particular stock would be
then added to the catch of that stock by
each component of the NE multispecies
fishery to determine if the resulting sum
of catch of that stock for each
component of the fishery exceeds that
individual component’s share of that
stock’s ACL available to the NE
multispecies fishery. If the total catch of
that stock by any component of the NE
multispecies fishery exceeds the amount
of the ACL specified for that component
of the NE multispecies fishery pursuant

to paragraph (a)(4)(iii)(E) of this section,
then the AMs specified in paragraphs
(a)(5)(1)(A) through (C) of this section
shall take effect, as applicable. If the
catch of any stock of regulated species
or ocean pout by vessels outside of the
FMP exceeds the sub-component of the
ACL for that stock specified pursuant to
paragraphs (a)(4)(iii)(A) through (C) of
this section, but the overall ACL for that
stock is not exceeded, even after
consideration of the catch of that stock
by other sub-components of the fishery,
then the AMs specified in this
paragraph (a)(5)(ii) shall not take effect.
* * * * *

15. In §648.92, revise the
introductory text of paragraph (b)(1)(iii)
to read as follows:

§648.92 Effort-control program for
monkfish limited access vessels.

* * * * *

(b) * * *

(1) * k%

(iii) DAS declaration provision for
vessels fishing in the NFMA with a VMS
unit. Any limited access NE
multispecies vessel fishing on a sector
trip or under a NE multispecies
Category A DAS in the NFMA, and
issued an LOA as specified in
§ 648.94(f), may change its DAS
declaration to a monkfish DAS through
the vessel’s VMS unit during the course
of the trip after leaving port, but prior
to crossing the VMS demarcation line
upon its return to port or leaving the
NFMA, if the vessel exceeds the
incidental catch limit specified under
§ 648.94(c).

[FR Doc. 2011-18012 Filed 7-18-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
RIN 0648-BA40
[Docket No. 101221628—0628-01]

Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery
Management Plan; Amendments 20
and 21; Trawl Rationalization Program;
Pacific Halibut Bycatch Quota for the
Remainder of the 2011 Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Agency determination.
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SUMMARY: NMFS announces that the
provisions for the Pacific halibut trawl
mortality bycatch limit and for
calculation of Pacific halibut individual
bycatch quota (IBQ) pounds in the
Shorebased Individual Fishing Quota
(IFQ) Program will remain in effect for
the remainder of the 2011 groundfish
fishery. This announcement is required
in order to maintain the current amount
of Pacific halibut IBQ pounds in the
Shorebased IFQ Program.

DATES: Effective on July 19, 2011.
ADDRESSES: Background information
and documents are available from
William W. Stelle, Jr., Regional
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way NE.,
Seattle, WA 98115-0070; or by phone at
206-526—-6150.

FOR FURTHER INFORMATION CONTACT:
Gretchen A. Hanshew, 206-526—6147;
(fax) 206-526—6736;
Gretchen.Hanshew@noaa.gov.

SUPPLEMENTARY INFORMATION: On
December 30, 2010, NMFS published a
rule (75 FR 82296) that, among other
actions, revised the Pacific halibut trawl

mortality bycatch limit, specified at
§660.55(m), subpart C, and calculations
for issuance of IBQ pounds in the
Shorebased IFQ Program, specified at
§660.140(d)(1)(ii)(C), subpart D. Further
background information for this action
is provided in the preamble text of the
December 30, 2010, rule and in the
supporting documents for that action,
and is not repeated here.

One public comment letter was
received in response to the December
30, 2010, rule. In its January 31, 2011,
letter, the Natural Resource Defense
Council urged NMFS to provide
adequate protection and adopt
conservative harvest levels for
rebuilding groundfish species,
particularly for yelloweye rockfish,
cowcod and darkblotched rockfish. No
comments were made specific to
provisions at § 660.55(m), subpart C, or
§660.140(d)(1)(ii)(C), subpart D. The
provisions that were the subject of the
January 31, 2011, letter of comment
were superseded by the final rule for the
2011-2012 biennial specifications and
management measures [May 11, 2011,

76 FR 27508), and are not related to the
measures at issue in this notice.

The Pacific Fishery Management
Council is actively working to prepare
an amendment to the Pacific Coast
Groundfish Fishery Management Plan to
address the Pacific halibut trawl
mortality bycatch limit and calculation
of Pacific halibut IBQ pounds in the
Shorebased IFQ Program for 2012 and
beyond.

Therefore, this document announces
the agency determination made prior to
June 29, 2011, to continue through
December 31, 2011, the measures set
forth in the December 30, 2010, rule at
§660.55(m), subpart C, and
§660.140(d)(1)(ii)(C), subpart D.

Authority: 16 U.S.C. 1801 et seq. and 16
U.S.C. 7001 et seq.

Dated: July 12, 2011.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2011-18013 Filed 7-18-11; 8:45 am]

BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation
7 CFR Parts 400, 402, 407, and 457
Farm Service Agency

7 CFR Part 718

Retrospective Review Under E.O.
13563; Improving Common Acreage
Reporting Processes

AGENCY: Farm Service Agency and Risk
Management Agency, USDA.
ACTION: Request for information.

SUMMARY: This document requests input
to help us improve services and reduce
duplication of effort, including
collecting information from the public.
Specifically, the Farm and Foreign
Agricultural Services (FFAS) agencies
including the Farm Service Agency
(FSA) and the Risk Management Agency
(RMA) have been working on a joint,
coordinated initiative to have a common
U.S. Department of Agriculture (USDA)
framework for producer’s to report
information to participate in certain
USDA programs. FSA and RMA have
been working in coordination with the
National Agricultural Statistics Service
(NASS) and the Natural Resources
Conservation Service (NRCS) on the
common reporting process. The USDA
retrospective review request for
information (RFI) published in the
Federal Register on April 20, 2011,
included the initiative to simplify and
reduce the reporting burden on the
public for submitting participation
information for USDA programs, while
simultaneously reducing our
administrative and operating costs by
sharing similar data across participating
agencies. We believe the public,
especially farmers, producers, ranchers,
and the crop insurance industry who
submit and use the information may
have suggestions that may effectively
reduce the burden of providing the
information that USDA agencies require.
Any resulting improvements to the

processes will be within existing
legislative authorities.

DATES: We will consider comments that
we receive on the Paperwork Reduction
Act by September 19, 2011.

FOR FURTHER INFORMATION CONTACT: For
FSA, contact: Tony Jackson, telephone
(202) 720-3865. For RMA, contact: Pat
Engel, telephone (202) 720-8812.
Persons with disabilities or who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION: On Apl‘ﬂ
20, 2011, USDA published an RFI in the
Federal Register (76 FR 22058-22059)
to announce that USDA is reviewing its
existing regulations to evaluate the
effectiveness in addressing the
circumstances for which they were
implemented. In implementing new
programs or changes to programs,
regulations are one part of the process,
and establishing information collection
requirements is another part. As part of
the retrospective review, USDA invited
public comment to assist in analyzing
its existing significant regulations to
determine whether they should be
modified, streamlined, expanded, or
repealed. For FFAS agencies, the focus
of USDA’s initial review is to identify
areas where it can simplify and reduce
the reporting burden on the public for
eligibility for and participation in USDA
programs, while simultaneously
reducing its administrative and
operating costs by sharing similar data
across participating agencies.

This document provides more
information about the on-going FFAS
initiative, gives a frame of reference for
additional public input, and allows us
to clarify some misunderstandings about
the initiative.

Who are FFAS, FSA, and RMA?

FFAS agencies help keep America’s
farmers and ranchers in business as they
face the uncertainties of weather and
markets. Our agencies deliver insurance,
commodity, credit, conservation,
disaster, and emergency assistance
programs that help improve the stability
and strength of the agricultural
economy.

Within the current legislative
authority, policies, and procedures, FSA
is the agency that administers programs
that help producers recover from
disaster damage and livestock deaths,

and other programs that are outside the
scope of this notice. Among the key
programs available to address impacts
from disasters are the Livestock
Indemnity Program (LIP), the
Emergency Assistance for Livestock,
Honeybees and Farm-Raised Fish
Program (ELAP), the Noninsured
Disaster Assistance Program (NAP), and
the Supplemental Revenue Assistance
Payments (SURE) Program. For more
information about FSA programs, go to
the FSA Web site: http://
www.fsa.usda.gov.

Within the current legislative
authority, policies, and procedures,
RMA helps producers manage their
business risks through effective, market-
based risk management solutions. RMA
promotes, supports, and regulates sound
risk management solutions to preserve
and strengthen the economic stability of
America’s agricultural producers. RMA
operates and manages the Federal Crop
Insurance Corporation (FCIC). RMA
administers FCIC programs, which
provide crop insurance to American
producers through private insurance
companies and approved insurance
providers (AIPs) that sell and service the
policies. RMA develops or approves the
premium rates, administers premium
and expense subsidies, approves and
supports insurance products, and
reinsures the AIPs. In addition, RMA
sponsors educational and outreach
programs and seminars on the general
topic of risk management. For more
information about RMA programs, go to
the RMA Web site: http://
www.rma.usda.gov.

What input has USDA already received
about improving acreage reporting?

During listening sessions with
producers, USDA employees, and
representatives of the precision
agricultural industry, USDA received
comments suggesting it should sponsor
an initiative to simplify and standardize
acreage reporting processes, program
dates, and data definitions across the
various USDA programs. Last July, a
team lead by Chief Information Officer
Chris Smith and Acting Under Secretary
Michael Scuse, with representatives
from RMA, FSA, NRCS, and NASS,
started a series of meetings to develop
recommendations for common USDA
reporting standards, such as entity
types, acreage reporting dates,
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commodities, acreage location, and
production.

FSA and the Office of the Chief
Information Officer (OCIO) listening
sessions with producers and employees
in 2010 identified several common
issues. These were:

(1) Producers want to provide their
information just once, such as acreage
reporting data, and expect USDA
agencies to share the data internally;

(2) Producers currently provide the
same information multiple times; and

(3) Acreage reporting is inefficient
and does not use Geographic
Information System (GIS) technology.

The complete report on the FSA and
OCIO listening sessions, titled
“Understanding the Challenges of
Service Delivery to USDA Producers
and Customers,” is available at:
http://www.fsa.usda.gov/Internet/

FSA File/1184 usda_list sessions.pdyf.

In response to the USDA RFI, some
commenters suggested ways service
could be improved. A majority of the
comments were from or on behalf of
members of the crop insurance industry
or the National Association of State and
County Office Employees. Some
commenters provided suggestions that
the producers should report their
information to the crop insurance agent
and the agent would submit the
information to USDA. Some
commenters stated issues consistent
with those discussed above. Due to the
somewhat overlapping timing of the
USDA RFI and RMA Informational
Memorandum IS—-11-003, which
announced a proposal to solicit an
outside party to research the reasonable
costs of delivery of the crop insurance
program by AIPs, some commenters
have submitted comments through the
RFI contact in response to the RMA
memorandum. Also, some commenters
specifically focused on an unrelated
proposal to change the legislative
authority posed by a separate group
outside of USDA. The Acreage and Crop
Reporting Streamlining Initiative
(ACRSI) is working within the current
legislative authority. Changes to
legislation are made by Congress, not
USDA.

Clarification of the Initiative

We expect ACRSI to result in common
USDA producer commodity reporting
standards to meet the needs of the
USDA agencies that require the
information to administer their
programs, eliminate duplication of
information collection, and simplify
producer reporting. We expect ACRSI to
expand on the success of the
Comprehensive Information
Management System (CIMS), which

compiles common producer, program,
and land information collected by FSA,
RMA, and AIPs and will allow access to
CIMS by all USDA agencies in need of
the information. We are committed to
the goals of increasing efficiency and
effectiveness in administering programs
through the use of technology and better
coordinated efforts between USDA
agencies.

The goal of ACRSI is to establish
common data elements and automated
processes for producers to report
common information for USDA
programs, simplify and reduce the
reporting burden on producers, and
reduce USDA administrative and
operating costs by sharing similar data
across participating agencies.

ACRSI will provide producers an
option to use either a Web site or submit
an electronic file to report common
information if they choose, or continue
to report through their FSA county
office or crop insurance agent. FSA,
RMA, AlPs, and crop insurance agents
will continue to have the same
responsibilities for administering their
programs under the current legislative
authority. FSA, RMA, NRCS, and NASS
will all be able to use the reported
information for their respective agency
programs. For example, FSA would use
the information for program
participation and RMA would use the
information for crop insurance purposes
if the producer purchased crop
insurance.

ACRSI officially started in July 2010.
USDA agencies participating in ACRSI
include FSA, NRCS, NASS, and RMA.
By streamlining and automating
reporting, ACRSI would reduce the
burden on the producer to participate in
USDA programs while simultaneously
improving program integrity through
consistent reporting and data across all
USDA agencies and programs.
Ultimately, we expect ACRSI to allow
automated reporting from the producer’s
precision GPS monitoring equipment or
farm management system.

To implement ACRSI in an
economical manner, we plan to the
extent possible to utilize CIMS, which is
a single, centralized storage repository
of RMA and FSA producer and program
information. CIMS provides FSA,
NASS, OIG, RMA, other USDA agencies,
AlPs access to a single, centralized
storage repository of producer and
program information submitted to FSA
and RMA. CIMS is increasing the
reliability and accuracy of program
information collection by providing
users access to an integrated
information management system
containing crop insurance,
conservation, and farm program data.

Federal employees have made over
60,000 requests and AIPs have
submitted over 36 million requests for
information from CIMS on insured
producers.

CIMS staff is working with FSA and
RMA to standardize reporting
requirements to reduce differences in
definitions of basic agency terms to be
used in systems designed to allow
producers to report common
information to USDA once, which the
agencies will share. This will reduce the
differences in program participation
information.

How can you provide constructive
input?

FFAS is working to change the way
we operate to better serve our
customers. We want to identify
improvements that we can achieve
through the consolidation of
information required to participate in
farm programs administered by FSA and
the Federal crop insurance program
administered by RMA. We are interested
in hearing from the public on how best
to simplify and standardize data
reporting requirements such as acreage
reporting processes, program dates, and
data definitions across the various
USDA programs and agencies.

FFAS welcomes comments on how
best to develop procedures, processes,
and standards that will allow producers
to use information from their farm
management and precision agriculture
systems for reporting production,
planted and harvested acreage, and
other key information needed to
participate in USDA programs.

We are encouraging public input in
the retrospective review to allow us to
hear directly from those who participate
in USDA programs as we work to
streamline this work in a way that
improves access to resources intended
to create jobs and grow the economy.
We are interested in hearing from you
about how we can simplify and reduce
the reporting required for participation
in the FSA and RMA programs. We
want to reduce the amount of time and
effort spent on data collection by
sharing similar data across participating
USDA agencies. This will allow FSA,
RMA, AlIPs, and agents to spend more
time on the administration of programs.

We have several programs that require
farmers, producers, and ranchers to
submit information to be eligible for
certain programs and benefits. Although
we have made efforts to eliminate or
minimize duplication of information
collection to reduce the burden on the
public, we realize that there are possible
duplications or similarities in the
acreage reporting that farmers,
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producers, and ranchers need to submit
to FSA and RMA. Therefore, we have
been reviewing the various
requirements including the type of
information that each agency requests,
the specific agency definitions for the
data, and the timing of the reporting to
each agency. We have considered
changes that would meet the current
requirements for each agency based on
existing legislative authority, policies,
procedures, and regulations. Primary
goals include improving the public’s
ability to determine eligibility for and to
participate in FSA and RMA programs
and reducing the need for our
employees to input the same data
multiple times, which will allow
existing staff to focus more fully on
other efforts and better serve the public.
In the efforts to eliminate or minimize
duplication of information collection,
FSA and RMA will not be collecting or
obtaining new or more information from
the producers, ranchers, and farmers.

USDA is encouraging public
participation in several ways, some
traditional, and some new ways to reach
the greatest number of people. For
example, USDA is using the USDA open
gov Web site at: http://www.usda.gov/
open for public discussions related to
the retrospective review. In addition to
the published RFI, USDA developed a
preliminary plan for doing the
retrospective review and posted that on
the USDA open gov Web site for public
participation. Other avenues include
news releases, announcements on
Twitter, the FSA Fence Post (on-line
news updates), and other avenues to
reach stakeholders. In addition, FSA
posted the published USDA RFI on the
FSA webpage with the FSA publications
in the Federal Register. This outreach
effort to encourage additional public
participation is in addition to the on-
going outreach to FSA and RMA
stakeholders and employees about the
initiative; information and updates
about the initiative have been provided
as a part of several presentations by the
Acting Under Secretary, the USDA Chief
Information Officer, and the RMA
Administrator, from November 2010 to
April 2011.

The comment period for the USDA
RFI closed May 20, 2011. USDA used
the input from those comments to make
adjustments to finalize the preliminary
plan. We will continue the discussion
on the USDA Open gov policy gateway
Web site at: http://www.usda.gov/open.
We encourage you to provide your
suggestion or otherwise participate in
the discussion on the USDA Open gov
policy gateway Web site (through the
discuss tab). In addition, as discussed in
this notice, separate from the input we

are requesting on the retrospective
review initiative, this notice also
provides a 60-day comment period for
public input about the information
collection approval that we will be
requesting for ACRSI.

The following questions may be
helpful to consider in submitting your
input about ACRSI and the overall goals
to reduce duplication of information
collection:

(1) What are the potential benefits and
limitations for reliability, accuracy, and
practicality?

(2) What would be consistent and
uniform standards for the collection and
reporting of data to multiple USDA
agencies?

(3) How can USDA assure the proper
calibration and integrity of the data, so
the data cannot be manipulated or
modified from the original readings or
output?

(4) How can USDA have compatibility
with automated systems of FSA and
RMA to facilitate transmission and
sharing of data?

(5) Are there reporting requirements
that have become outdated and, if so,
how can they be modernized to
accomplish their objectives better?

(6) Do USDA agencies currently
collect information that they do not
need or use effectively to achieve
regulatory objectives?

(7) Is there information that agencies
should begin collecting to achieve the
required objectives?

(8) Are there reporting requirements,
or application processes that are
unnecessarily complicated, or that
could be streamlined to achieve the
objectives in ways that are more
efficient?

(9) Are there application processes or
reporting requirements that have been
overtaken by technological
developments? Can new technologies be
used to modify, streamline, or do away
with existing reporting requirements?

This non-exhaustive list is meant to
assist in your input and is not intended
to limit the issues that you choose to
address. Although we are contemplating
focusing our initial review on the area
identified in the RFI and this notice, we
welcome input from the public on any
of USDA’s regulations and ways to
improve them to help USDA agencies
advance the mission of the Department.
We encourage you to provide input on
rules that have been in effect for a
sufficient amount of time to warrant
meaningful evaluation. FFAS notes that
this notice is issued solely for
information and program-planning
purposes. Responses to this notice do
not bind USDA to any further action.

We will give public input full
consideration as we consider changes to
FSA acreage reporting requirements for
farm programs and RMA acreage
reporting requirements for crop
insurance. The following suggestions
may be helpful for preparing your
comments:

e Explain your views as clearly as
possible.

¢ Describe any assumptions that you
used.

e Provide any information on which
you based your views.

¢ Provide specific examples to
illustrate your points.

e Offer specific alternatives to the
current information reporting
requirements.

e Participate in the discussion on
USDA'’s open gov site during the
summer of 2011. The requested public
input through USDA’s open gov site is
on-going, but for the purposes of
implementing ACRSI, input submitted
during the summer of 2011 will be most
helpful in implementing improvements
as soon as possible.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, the Farm Service
Agency (FSA) and Risk Management
Agency (RMA) are seeking comments
from all interested individuals and
organizations on a new information
collection request associated with the
Acreage and Crop Reporting
Streamlining Initiative (ACRSI).

Description of Information Collection

Title: Acreage and Crop Reporting
Streamlining Initiative (ACRSI).

OMB Control Number: 0563—-NEW.

Expiration Date of Approval: 3 years
from date of OMB approval.

Type of Request: New information
collection.

Abstract: ASCRI is a new initiative in
this information collection request to
reengineer the procedures, processes,
and standards to simplify commodity,
acreage, and production reporting by
producers, eliminate or minimize
duplication of information collection by
multiple agencies, and reduce the
burden on producers, insurance agents,
and AIPs. FSA and RMA are
implementing a web-based single source
reporting system to establish a single
data collection and reporting in the
initiative.

FSA and RMA are also improving the
existing Office of Management and
Budget (OMB) approved information
collections for FSA and RMA, 0560-
0004, Report of Acreage, and 0563—
0053, Multiple Peril Crop Insurance,
respectively. Currently, commodity,
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acreage, and production information is
generally collected from the respondent
during a personal visit to the FSA
Service Center and again from the
respondent during a personal visit to the
insurance agent. The forms will still be
available to accommodate respondents
with no Internet access and those who
wish to continue to personally visit the
FSA Service Center and insurance agent
to report the information.

When a web-based single system is
fully implemented, respondents will be
allowed to report the information once.
The information will also be shared by
both FSA and RMA, as well as other
USDA agencies, such as NRCS and
NASS, that have the authority and need
for such information.

In each phase of system
implementation, some or all of the
commodity, acreage, and production
information in the existing approved
information collections will be reported
via web-based single source reporting
system. Furthermore, the information
collected will be the same as the
information currently approved.
Additionally, the respondent will only
have to report it one time through a
single source thereby reducing the
respondent’s burden of reporting such
information and eliminating the
duplicate reporting that may be
currently required. The information will
then be shared with the other agency
without having the producer personally
visit both offices. The information
collected will be the same as the
information currently approved and will
be used in the same manner it would be
used if reported separately to each
agency. FSA and RMA anticipate that
producers will be able to use their
precision-ag systems, farm management
information systems, or download data
files to directly report commodity,
acreage, and production information
needed to participate in USDA
programs.

The information being collected will
consist of, but not be limited to:
Producer name, location state,
commodity name, commodity type or
variety, location county, date planted,
land location (legal description, FSA
farm number, FSA track number, FSA
field number), intended use, prevented
planting acres, acres planted but failed,
planted acres, and production of
commodity produced.

FSA and RMA will implement the
web-based system in phases until fully
implemented. The first phase will be
initiated in the fall of 2011 in
Dickenson, Marion, McPherson, and
Saline Counties in Kansas, and only for
the collection of information from
producers regarding winter wheat. In

the first phase, approximately 200
respondents will use a web-based single
source reporting system and 3,705
respondents will report information
during a personal visit.

To ensure statutory criteria are met for
both Federal crop insurance programs,
FSA, and Commodity Credit
Corporation (CCC) programs, the
collection of commodity, acreage, and
production information is necessary.
This is not a request for a change,
addition or deletion to the currently
approved information collections.
However, the existing approved
information collections will be updated,
modified or eliminated, as applicable, to
reflect the reduction in burden on the
respondents when the web-based
system is fully implemented.

Respondents: Producers.

Estimated Annual Number of
Respondents Utilizing the Web-Based
Single Source Reporting System:
204,250.

Estimated Annual Number of
Respondents Reporting the Information
by Personally Visiting One Agency and
Sharing Information Between Agencies:
62,005.

Estimated Annual Number of
Responses per Respondent: 1.5.

Estimated Total Annual Burden on
Respondents Utilizing the Web-Based
Single Source Reporting System:
230,287 hours. (This estimated public
reporting burden is from the existing
OMB approved information collections
0560-0004.)

Estimated Total Annual Burden on
Respondents Reporting the Information
by Personally Visiting One Agency and
Having That Information Sharing
Information Between Agencies: 131,761
hours. (This estimated public reporting
burden is from the existing OMB
approved information collections 0560—
0004, including the estimated burden
for travel time.)

We are requesting comments on all
aspects of this information collection to
help us to:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agencies, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used;

(3) Enhance the quality, utility and
clarity of the information to be
collected;

(4) Minimize the burden of the
collection of information on those who
are to respond through use of
appropriate automated, electronic,
mechanical, or other technological

collection techniques or other forms to
technology.

All comments in response to this
notice, including names and addresses
when provided, will be a matter of
public record. Comments will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval.

Executive Order 13563, “Improving
Regulation and Regulatory Review”

On January 18, 2011, the President
issued Executive Order 13563,
“Improving Regulation and Regulatory
Review,” to ensure that Federal
regulations use the best available tools
to promote innovation that will reduce
costs and burden while allowing public
participation and an open exchange of
ideas. We are required to make the
agency’s regulatory program more
effective or less burdensome in
achieving the regulatory objectives. To
read background information on
Executive Order 13563, go to http://
www.regulations.gov/exchange/topic/
€0-13563.

Signed on July 11, 2011.
Karis T. Gutter,

Acting Under Secretary, Farm and Foreign
Agricultural Services.

[FR Doc. 2011-17923 Filed 7-18-11; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service
Rural Utilities Service

7 CFR Part 4279

RIN 0570-AA81

Conditions of Guarantee

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Rural Business-
Cooperative Service is proposing to
amend its regulations for the Business
and Industry Guaranteed Loan Program
to ensure the Agency has sufficient
right(s) for reimbursement when an
Agency guaranteed portion of a loan is
sold to a holder. This action is necessary
because the rule is not sufficiently clear
that the use of loan funds for purposes
not approved by the Agency is a reason
to find the guarantee unenforceable
regardless of whether the guaranteed
portion of the loan has been sold to a
holder. This action ensures the Agency
has sufficient rights for reimbursement
when an Agency guaranteed portion of
the loan is sold to a holder.
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DATES: Comments on this proposed rule
must be received on or before August
18, 2011. A second public comment
period will not be held.

ADDRESSES: You may submit comments
to this proposed rule by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue, SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
written comments via Federal Express
Mail or other courier service requiring a
street address to the Branch Chief,
Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street, SW., 7th
Floor, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at the 300 7th Street,
SW., 7th Floor address listed above.

FOR FURTHER INFORMATION CONTACT: Mr.
David Lewis, Rural Development,
Business Programs, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Stop 3224, Washington,
DC 20250-3221; e-mail:
david.lewis@wdc.usda.gov; telephone
(202) 690-0797.

SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and has not been reviewed
by the Office of Management and
Budget (OMB).

Programs Affected

The Catalog of Federal Domestic
Assistance Program number assigned to
the Business and Industry Guaranteed
Loan Program is 10.782.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
Rural Development has determined that
this action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act (NEPA) of
1969, 42 U.S.C. 4321 et seq., an
Environmental Impact Statement is not
required.

Executive Order 12372,
Intergovernmental Consultation

The program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. Consultation will be completed
at the time of the action performed.

Executive Order 12988, Civil Justice

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The Agency has determined
that this rule meets the applicable
standards provided in section 3 of the
Executive Order. Additionally, (1) All
state and local laws and regulations that
are in conflict with this rule will be
preempted; (2) no retroactive effect will
be given to the rule; and (3)
administrative appeal procedures, if
any, must be exhausted before litigation
against the Department or its agencies
may be initiated, in accordance with the
regulations of the National Appeals
Division of USDA at 7 CFR part 11.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this final
rule impose substantial direct
compliance costs on state and local
governments. Therefore, consultation
with states is not required.

Regulatory Flexibility Act Certification

Under section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Agency certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities. The Agency
made this determination based on the
fact that this regulation only impacts
those who choose to participate in the
program. Small entity applicants will
not be impacted to a greater extent than
large entity applicants.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on Rural Development in
the development of regulatory policies
that have tribal implications or preempt
tribal laws. Rural Development has
determined that the proposed rule does
not have a substantial direct effect on
one or more Indian tribe(s) or on either
the relationship or the distribution of
powers and responsibilities between the
Federal Government and Indian tribes.
Thus, this proposed rule is not subject
to the requirements of Executive Order
13175. If a tribe determines that this
rule has implications of which Rural
Development is not aware and would
like to engage with Rural Development
on this rule, please contact Rural
Development’s Native American
Coordinator at (202) 690-1681 or
AIAN@wdc.usda.gov.

Paperwork Reduction Act

This rule contains no new reporting
or recordkeeping requirements that
would require approval under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

E-Government Act Compliance

Rural Development is committed to
complying with the E-Government Act,
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and other
purposes.

I. Background

The Agency reviewed 7 CFR 4279.72,
which is composed of three paragraphs,
the first two of which are pertinent.

Section 4279.72(a) lays out the
conditions under which a guarantee is
not enforceable. The text separately
identifies four such conditions:

1. In cases of fraud or
misrepresentation of which a lender or
holder has actual knowledge at the time
it becomes such lender or holder or
which a lender or holder participates in
or condones;

2. To the extent that any loss is
occasioned by a provision for interest on
interest;

3. To the extent any loss is occasioned
by the violation of usury laws, negligent
servicing, or failure to obtain the
required security regardless of the time
at which the Agency acquires
knowledge thereof; and

4. To the extent that loan funds are
used for purposes other than those
specifically approved by the Agency in
its Conditional Commitment.
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Section 4279.72(b) discusses rights
and liabilities when a guaranteed
portion of a loan is sold to a holder. It
states, in part, that the lender will be
liable for payments made by USDA to
any holder in the event of “material
fraud, negligence or misrepresentation
by the lender or the lender’s
participation in or condoning of such
material fraud, negligence or
misrepresentation.” Section 4279.72(b)
does not, however, refer to the other
conditions listed in §4279.72(a).

The Agency believes the lender’s
responsibility to reimburse the Agency
for the improper activity should not be
dependent upon whether the lender or
holder owns the loan guarantee.
However, the Agency is concerned that
this policy is not sufficiently clear in
this regulation. Therefore, the Agency is
clarifying its position on this matter.
The regulatory change is not retroactive
nor does it affect the rights of current
holders. However, the Agency
recognizes that the issue should be
clarified in the regulation. Accordingly,
the Agency is proposing to make these
changes in this proposed rule.

II. Discussion of Change

Section 4279.72(a) addresses the
lender’s coverage under the loan note
guarantee. It also identifies those
instances when the conduct of a holder
may jeopardize their interest in the loan
note guarantee. Section 4279.72(b)
addresses the holder’s coverage under
the loan note guarantee. The change
being made by this rule clarifies that
having a holder purchase part of the
loan note guarantee does not increase
the coverage provided to the lender
under the loan note guarantee.
Therefore, the Agency will require the
lender to reimburse it for any amount it
pays to a holder that would not have
been paid to a lender under
§4279.72(a).

The Agency is proposing to revise
§4279.72(b) to address the situation
discussed in the ‘“Background” section
and similar situations.

List of Subjects in 7 CFR Part 4279

Loan programs—Business and
industry—Rural development
assistance, Rural areas.

For the reasons set forth in the
preamble, chapter XLII, title 7 of the
Code of Federal Regulations is proposed
to be amended as follows:

Chapter XLIlI—Rural Business-Cooperative
Service and Rural Utilities Service,
Department of Agriculture

PART 4279—GUARANTEED
LOANMAKING

1. The authority citation for part 4279
is revised to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1932(a);
and 7 U.S.C. 1989.

Subpart A—General

2. Amend § 4279.72 by revising the
last sentence of paragraph (b) to read as
follows:

§4279.72 Conditions of guarantee.
* * * * *

(b) * * * The lender will reimburse
the Agency for any payments the
Agency makes to a holder of lender’s
guaranteed loan that, under the Loan
Note Guarantee, would not have been
paid to the lender had the lender
retained the entire interest in the
guaranteed loan and not conveyed an
interest to a holder.

* * * * *

Dated: July 12, 2011.
Dallas Tonsager,
Under Secretary Rural Development.
[FR Doc. 2011-18007 Filed 7-18-11; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 53, 71, 82, 93, 94, 95, and
104

[Docket No. APHIS-2009-0094]

RIN 0579—-AD45

Importation of Live Birds and Poultry,

Poultry Meat, and Poultry Products
From a Region in the European Union

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation of animals and animal
products by recognizing 25 Member
States of the European Union as the
APHIS-defined European Union poultry
trade region and adding it to the list of
regions we consider to be free of
Newcastle disease. We are taking this
action based on a risk evaluation that
we prepared in which we determined
that the proposed region meets our
requirements for being considered free
of Newcastle disease. We also

determined that the region meets our
requirements for being considered free
of highly pathogenic avian influenza. In
addition, we are proposing to establish
requirements governing the importation
of live birds and poultry, including
hatching eggs, and poultry meat and
products from the APHIS-defined
European Union poultry trade region,
and to update avian disease terms and
definitions. These actions would
facilitate the importation of live birds
and poultry, and poultry meat and
products, from the APHIS-defined
European Union poultry trade region
while protecting the United States from
communicable avian diseases.

DATES: We will consider all comments
that we receive on or before September
19, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
(http://www.regulations.gov/
#!documentDetail;D=APHIS-2009-0094-
0001).

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2009-0094, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at (http://
www.regulations.gov/
#!docketDetail;D=APHIS-2009-0094) or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: Mr.
Javier Vargas, Case Manager, National
Center for Import and Export, Veterinary
Services, APHIS, 4700 River Road Unit
38, Riverdale, MD 20737-1231; (301)
734—4356.

SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS) regulations
in title 9 of the Code of Federal
Regulations (CFR), parts 93, 94, and 95,
govern the importation into the United
States of specified animals and animal
products and byproducts to prevent the
introduction of various animal diseases,
including exotic Newcastle disease !

1For reasons explained later in this document,
we propose to replace in the regulations the term
Continued
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and highly pathogenic avian influenza
(HPAI).

Newcastle disease, a contagious
disease of birds and poultry caused by
a paramyxovirus, is one of the most
infectious diseases of poultry in the
world. Death rates of nearly 100 percent
can occur in unvaccinated poultry
flocks. Newcastle disease can also infect
and cause death even in vaccinated
birds and poultry.

Several strains of avian influenza (AI)
virus throughout the world can cause
varying degrees of illness in many
species of birds, including chickens,
turkeys, pheasants, quail, ducks, geese,
and guinea fowl. Al viruses are
characterized as low pathogenicity (LP)
or high pathogenicity (HP) by their
ability to produce disease or by their
molecular characteristics. The ability of
the virus to cause clinical signs may
depend on the species of bird infected
and may change over time, becoming
more or less pathogenic. HPAI is an
extremely infectious and potentially
fatal form of Al in birds that, once
established, can spread rapidly from
flock to flock. The H5 and H7 subtypes
of LPAI have the potential to mutate
into HPAL For this reason, LPAI
subtypes H5 and H7 are considered
along with any subtype of HPAI as
notifiable forms of Al by the World
Organisation for Animal Health (OIE).2

Existing regulations in § 94.6 restrict
the importation of carcasses, parts of
products of carcasses, and eggs (other
than hatching eggs) 3 of poultry, game
birds, and other birds, from all regions
where Newcastle disease or any subtype
of HPAI are considered to exist.

Paragraph (a)(1) of § 94.6 states that
Newecastle disease is considered to exist
in all regions of the world except for the
regions listed. Paragraph (a)(2) refers
readers to an APHIS Web site 4 listing
regions in the world in which any
subtype of HPAI is considered to exist.
Paragraph (b) sets forth processing,
handling, and shipping requirements for
importations of poultry carcasses, and
parts or products of carcasses, including
meat, from regions where Newcastle
disease or HPAI is considered to exist.

Paragraph (c) of § 94.6 sets forth
requirements for importing eggs (other
than hatching eggs) from poultry, game

“exotic Newcastle disease” with ‘“Newcastle
disease’”” and revise its definition; we use the latter
term in this document when referring to the
disease.

2 Terrestrial Animal Health Code, Chapter 10,
Article 10.4.1: (http://www.oie.int/eng/normes/
mcode/en_chapitre_1.10.4.htm).

3Regulations for importing hatching eggs are
included in §§93.104, 93.205, and 93.209.

4 (http://www.aphis.usda.gov/import_export/
animals/animal_import/
animal imports _hpai.shtml.)

birds, or other birds if the birds or
poultry are raised in any region where
Newecastle disease is considered to exist,
if the eggs are imported from any region
where Newcastle disease is considered
to exist, or if the eggs are moved into or
through any region where Newcastle
disease is considered to exist at any
time before importation or during
shipment to the United States.

Under our regulations in 9 CFR part
92, the representative of the national
government(s) of any country or
countries with the authority to do so
may request that all or part of the
country or countries be recognized as a
region for animal health status
purposes. In order to consider a region
for recognition, APHIS requires that the
applicant provide information about the
proposed region regarding animal
disease status, diagnostic capabilities,
control measures, and related subjects
listed in § 92.2 of the regulations. APHIS
uses this information to help determine
whether importation of specific articles
can be safely allowed, and if so,
publishes a proposal stating conditions
under which imports are permitted.

The region-based model draws on the
concept that restrictions on the
movement of animals and animal
products for the purpose of disease
control are most effective when applied
to geographically homogenous areas
with respect to disease distribution and
livestock health infrastructures.
Evaluating a region spanning two or
more countries, or parts of countries,
considers the risks inherent in the free
trade of animals and animal products
across national borders.

In 2006, the European Commission 5
(EC) requested recognition of the animal
health status of a region with respect to
Newcastle disease and HPAI. The region
consists of the 25 European Union (EU)
Member States (EU-25) that comprised
the EU in 2005.6 The regulations
currently list nine Member States of the
EU-25 as regions in which Newcastle
disease is not known to exist.” APHIS
conducted a risk evaluation of the EU-
25 as a single region that would be
under the harmonized regulation and

5The European Commission (EC) is the
governmental body responsible for representing the
European Union as a whole. It proposes legislation,
policies and programs of action, and implements
decisions of the EU Parliament and Council.

6 The Member States constituting the EU-25 are:
Austria, Belgium, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany,
Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, the Netherlands, Poland,
Portugal, Slovakia, Slovenia, Spain, Sweden, and
the United Kingdom.

7 Denmark, Finland, France, Great Britain, Greece,
Luxembourg, Republic of Ireland, Spain, and
Sweden. These countries also meet our
requirements for HPAI freedom.

oversight of the EC, and to which we
would apply a single set of requirements
for the importation of live birds and
poultry, and poultry meat and products,
from the region into the United States.?
As part of the risk evaluation, we
conducted a site visit to representative
EU-25 Member States. We also
evaluated animal health status
information submitted by the EC and
consulted information from previous
APHIS evaluations.

We have determined that the EU-25
is free of Newcastle disease and HPAI
under our requirements and that the EC
has demonstrated the ability to rapidly
detect and contain outbreaks of these
diseases, effectively limiting the need
for movement restrictions to distinct
Administrative Units within the region.?®
We also determined that the risk of
avian disease is evenly distributed
across the EU-25 because of the free
trade in live birds and poultry, and
poultry meat and products, across
national borders within the region, and
because the EC uniformly applies and
enforces its animal disease regulations
in all EU Member States.

Our findings are described in detail in
the risk evaluation, which may be
obtained by contacting the person listed
under FOR FURTHER INFORMATION
CONTACT. It may also be viewed on the
Regulations.gov Web site or in our
reading room (see ADDRESSES above for
a link to Regulations.gov and
information on the location and hours of
the reading room).

Proposed Changes to the Regulations

We are proposing to amend the
regulations by recognizing the Member
States of the EU-25 as the APHIS-
defined European Union poultry trade
region (APHIS-defined EU-PTR). We are
also proposing to add this new region to
the list in § 94.6(a)(1)(i) of regions we
consider to be free of Newcastle disease
and to recognize the region as free of
HPALI in accordance with § 94.6(a)(2)(i).
Our proposed recognition of the APHIS-
defined EU-PTR as free of these
diseases is modeled after an EU region
that we currently recognize as being
low-risk for classical swine fever (CSF).
In response to a 1997 request from the
EC, APHIS conducted a risk analysis of
a proposed region for CSF, and in a final
rule published in the Federal Register

8 “ APHIS Risk Evaluation on the Importation of
Highly Pathogenic Avian Influenza (HPAI) and
Virulent Newcastle Disease (END) Virus from a
European Union Region of Twenty-five Member
States,” June 2009.

9 Administrative Units are distinct governmental
jurisdictions such as counties and provinces. See
Appendix D of the risk evaluation document for a
list of Administrative Units for each Member State.
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and effective on April 7, 2003 (68 FR
16922-16941, Docket No. 98-090-5), we
amended the regulations in § 94.24 to
recognize an EU region in which CSF is
not known to exist and from which
swine and pork products may be
imported into the United States under
certain conditions.10

The April 2003 final rule also
established a requirement, set forth in
§92.3, that whenever the EC establishes
a quarantine for a disease in the EU in
a region that APHIS recognizes as one
in which the disease is not known to
exist, and the EC imposes restrictions on
the movement of animals or animal
products from that quarantined area,
such animals and animal products are
prohibited importation into the United
States. This prohibition applies to the
APHIS-defined EU-CSF region when
the EC imposes quarantine and
movement restrictions for swine and
pork products due to outbreaks of CSF.
Because we acknowledge that limited
outbreaks of Newcastle disease and
HPAI will likely occur sporadically in
EU-25 Member States, the prohibitions
in §92.3 would also apply to the
APHIS-defined EU-PTR when the EC
imposes quarantine and movement
restrictions for poultry and poultry
products due to outbreaks of Newcastle
disease or HPAL1

We also propose to establish a new
section, § 94.28, that sets forth import
restrictions on live birds and poultry,
and poultry meat and products, from the
APHIS-defined EU-PTR. These
restrictions would reduce the risk of
introducing Newcastle disease or HPAI
into the United States while
acknowledging the EC’s ability to
successfully manage outbreaks of those
diseases.

Import Restrictions for Poultry Meat
and Products

Paragraph (a)(1)(i) of proposed § 94.28
would require that poultry meat and
products, including eggs and egg
products (other than hatching eggs)
derived from birds and poultry
imported from the APHIS-defined EU-

10 The EU Member States constituting the CSF-
free region in this rule included, with the exception
of specified regions within Germany and Italy, the
countries of Austria, Belgium, Germany, Greece,
Italy, the Netherlands, and Portugal. A current list
of Member States included in the EU-CSF region
is located online at: (http://www.aphis.usda.gov/
import_export/animals/animal_import/
animal imports csf.shtml).

11EC regulations also require the establishment of
control measures following the detection of LPAI
based on the risk that some low pathogenic viruses
may mutate into HPAI Depending on an
assessment of the risks posed by a particular LPAI
outbreak, the control measures imposed by the EC
may be less restrictive than those applied following
the detection of HPAL

PTR must not have been derived from
birds or poultry that were in any region
when the region was classified in
§94.6(a)(1)(i) as one in which Newcastle
disease is considered to exist, or any
region when it was listed in accordance
with § 94.6(a)(2)(i) as one in which
HPALI is considered to exist, except for
the APHIS-defined EU-PTR.12 Under
this exception, poultry meat and
products could continue to be imported
from unaffected parts of the APHIS-
defined EU-PTR if a restricted zone for
commercial poultry is established
elsewhere in the region because of the
detection of Newcastle disease or HPAL

Paragraph (a)(1)(ii) of proposed
§94.28 would require that poultry meat
and products must not have been
derived from birds or poultry that were
in any restricted zone within the
APHIS-defined EU-PTR established
because of detection of Newcastle
disease or HPAI in commercial poultry.
While EC regulations permit lifting a
restricted zone as early as 21 days after
disease control measures have been
completed, APHIS would continue to
observe the 90-day restriction periods
established in § 93.104 for live birds and
§93.205 for poultry and eggs for
hatching. The prohibition on imports of
poultry meat and products from
restricted zones imposed by the EC
would continue from the time of
detection until the designation of the
zone as a restricted zone is removed by
the competent veterinary authority of
the Member State, or until 3 months (90
days) following depopulation of the
poultry on affected premises in the
restricted zone and the cleaning and
disinfection of the last affected premises
in the zone, whichever is later.

Paragraph (a)(1)(iii) of proposed
§94.28 would prohibit imports of
poultry meat and products derived from
birds and poultry that were in a
restricted zone established within the
APHIS-defined EU-PTR because of
detection of Newcastle disease or HPAI
in racing pigeons, backyard flocks, or
wild birds, from the time of detection
until the designation of the zone as a
restricted zone is removed by the
competent veterinary authority of the
Member State. We acknowledge that in
such instances a Member State may
choose to lift zone restrictions sooner
than the minimum 90 days that APHIS
requires for zones established because of
detection of Newcastle disease or HPAI
in commercial poultry. However, we

12 APHIS is studying issues concerning the
importation of table eggs from regions where HPAI
is considered to exist. More information on this
issue can be found in an interim rule published and
effective on January 24, 2011 (76 FR 40464056,
Docket No. APHIS-2006-0074).

have determined that (1) the Member
States of the EU-25 exercise sufficient
biosecurity practices such that isolated
outbreaks in racing pigeons, backyard
flocks, or wild birds are less likely to
infect commercial poultry, and (2)
importing commercial poultry meat and
poultry products pose more of a
potential disease threat to the U.S.
poultry industry than do racing pigeons,
backyard flocks, and wild birds.
Whenever the EC establishes a restricted
zone for racing pigeons, backyard flocks,
or wild birds and subsequently lifts it,
we would first confirm that the
infection had not been introduced into
commercial poultry in the restricted
zone before we lift our import
restrictions.

Paragraph (a)(2) of proposed § 94.28
would require that poultry meat and
products imported from the APHIS-
defined EU-PTR must not have been
commingled with poultry meat and
products derived from other birds and
poultry that were in any of the regions
or zones described in proposed
§94.28(a)(1)(i) through (a)(1)(iii).
Additionally, we would provide that the
poultry meat and products must not
have been derived from birds and
poultry that were commingled with
other birds and poultry that were in any
of the regions or zones described in
proposed § 94.28(a)(1)(i) through
(a)(2)(iii).

Paragraph (a)(3) of § 94.28 would
require live birds and poultry from
which poultry meat and products are
derived to originate within the APHIS-
defined EU-PTR. The farms from which
they come would not be permitted to
have received birds or poultry from
outside the region.

Paragraph (a)(4) of proposed § 94.28
would require any equipment used in
transporting birds and poultry from
which poultry meat and products are
derived not to have been used to
transport live birds and poultry that do
not meet the requirements we are
proposing in § 94.28(b), unless the
equipment and materials have first been
cleaned and disinfected.

Paragraph (a)(5) of proposed § 94.28
would require poultry meat and
products imported from the APHIS-
defined EU-PTR to be accompanied by
an inspection certificate issued by the
competent veterinary authority of the
Member State. The certificate would
have to state that all applicable
provisions of § 94.28(a)(1) through (a)(4)
have been met.

Import Restrictions for Live Birds and
Poultry, Including Hatching Eggs

Paragraph (b)(1)(i) of proposed § 94.28
would require that live birds and
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poultry (including hatching eggs)
imported from the APHIS-defined EU-
PTR must not have been in any region
when that region was classified in
§94.6(a)(1)(i) as one in which Newcastle
disease is considered to exist, or any
region when the region was listed in
accordance with §94.6(a)(2)(i) as one in
which HPAI is considered to exist,
except for the APHIS-defined EU-PTR.
Under this exception, live birds and
poultry could continue to be imported
from unaffected parts of the APHIS-
defined EU-PTR if a restricted zone for
commercial poultry is established
elsewhere in the region because of the
detection of Newcastle disease or HPAI

Paragraph (b)(1)(ii) of proposed
§ 94.28 would require that live birds and
poultry imported from the APHIS-
defined EU-PTR must not have been in
a restricted zone in the APHIS-defined
EU-PTR established because of the
detection of Newcastle disease or HPAI
in commercial poultry. The prohibition
on imports of live birds and poultry
from a restricted zone would continue
from the time of detection until the
restricted zone designation is removed
by the competent veterinary authority of
the Member State, or until 3 months (90
days) following depopulation of the
birds and poultry on affected premises
in the restricted zone and the cleaning
and disinfection of the last affected
premises in the zone, whichever is later.

Paragraph (b)(1)(iii) of proposed
§ 94.28 would prohibit imports of live
birds and poultry from a restricted zone
in the APHIS-defined EU-PTR
established because of detection of
Newcastle disease or HPAI in racing
pigeons, backyard flocks, and wild
birds, from the time of detection until
the designation of the zone as a
restricted zone is removed by the
competent veterinary authority of the
Member State.

Paragraph (b)(2) of proposed § 94.28
would require that live birds and
poultry offered for import not have been
commingled with other birds and
poultry that have at any time been in
any of the regions or zones described in
proposed § 94.28(b)(1)(i) through
(b)(2)(ii).

Paragraph (b)(3) of proposed § 94.28
would require live birds and poultry
offered for import to originate within
the APHIS-defined EU-PTR. Their
farms of origin would not be permitted
to have received birds and poultry
imported from outside the APHIS-
defined EU-PTR.

Paragraph (b)(4) of § 94.28 would
require that no equipment and materials
used in transporting live birds and
poultry have been used previously for
transporting birds and poultry that do

not meet the other requirements we are
proposing in § 94.28(b), unless the
equipment and materials have first been
cleaned and disinfected.

Paragraph (b)(5) of proposed § 94.28
would require that live birds and
poultry imported from the APHIS-
defined EU-PTR be accompanied by an
inspection certificate issued by the
competent veterinary authority of the
Member State. The certificate would
state that all applicable provisions of
proposed § 94.28(b)(1) through (b)(4)
have been met.

Paragraph (c) of § 94.28 would require
that the certificates required in
§94.28(a)(5) and (b)(5) be presented by
the importer to an authorized inspector
at the port of arrival, upon arrival of the
live birds, poultry, hatching eggs, or
bird and poultry meat and products.

Because we are proposing to
recognize the 25 Member States of the
APHIS-defined EU-PTR collectively as
a single region free of Newcastle disease
and HPAI, we would remove from
§94.6(a)(1)(i) the nine EU-25 Member
States individually listed as regions free
of Newcastle disease: Denmark, Finland,
France, Great Britain, Greece,
Luxembourg, Ireland, Spain, and
Sweden. The APHIS-defined EU-PTR
would be included in proposed
§94.6(a)(1)(i) as a single region
considered to be free of Newcastle
disease.

Changes to Terms and Definitions

We propose to make changes to the
regulations regarding the terms and
definitions we use for Newcastle disease
and HPAI. We would remove the word
“exotic” from the current references to
“exotic Newcastle disease” in 9 CFR
parts 53, 82, 93, 94 and 95. We are
making this change so that our
terminology for this disease is
consistent with that used in the OIE
animal health standards. We also
propose to update our definition of
Newcastle disease in parts 53, 82, and
94. The definition currently included in
these parts describes how a virulent
strain of the virus presents itself but
does not define the technical criteria for
determining virulence. We would use
the definition published in the OIE
animal health standards because it
includes the technical criteria of
virulence.13

In parts 71, 93, and 104, we propose
to remove the terms “fowl pest”” and
“fowl plague” from the regulations and
replace them with “highly pathogenic
avian influenza.” The terms currently in

13 Terrestrial Animal Health Code, Article

10.13.1: (http://www.oie.int/eng/normes/mcode/
en_chapitre 1.10.13.htm).

the regulations predate identification of
the avian influenza virus and are no
longer commonly used in scientific
discourse. This change would be
consistent with our previous efforts to
replace these terms in other parts of the
regulations and reflects OIE
terminology.14 In addition, we propose
to add a definition of HPAI to § 94.0. We
would use the definition of HPAI
included in §53.1 of the current
regulations because it defines all HPAI
subtypes, makes the regulations more
consistent, and is consistent with the
definition used by the OIE.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

The analysis examines impacts for
U.S. small entities of a rule that would
amend § 94.6 by establishing a region
made up of 25 Member States of the EU
and adding it to the list of regions
considered to be free of Newcastle
disease and HPAI. This region would be
designated as the APHIS-defined EU-
PTR, for which import restrictions for
live birds and poultry, including
hatching eggs, poultry meat, and poultry
products would be uniformly applied. If
outbreaks of either disease were to
occur, this proposed rule would
facilitate the continuation of imports
from other areas within the APHIS-
defined EU-PTR that are considered to
be free of Newcastle disease and HPAI

We expect the proposed rule to have
negligible economic effects for U.S.
entities, large or small. Nine EU Member
States are currently permitted to export
poultry or poultry products to the
United States, but the quantities
exported are small, and the quantities of
birds, poultry, and poultry products that
would be imported from the EU-PTR
are not expected to be significant. EU
Member States, in aggregate, exported
only 40 metric tons of poultry meat to
the United States in 2009. In contrast,

14 Terrestrial Animal Health Code, Article 10.4.1:
(http://www.oie.int/eng/normes/mcode/
en_chapitre 1.10.4.htm).
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the United States is one of the world’s
largest producers and exporters of
poultry meat; about 20 percent of U.S.
poultry production was exported in
2009. Over 99 percent of U.S. live
poultry imports, 97 percent of poultry
meat imports, and 91 percent of
hatching egg imports came from Canada
in 2009. Imports from the APHIS-
defined EU-PTR would therefore face a
highly competitive U.S. market.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) No retroactive effect will be
given to this rule, and (2) administrative
proceedings will not be required before
parties may file suit in court challenging
this rule.

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with recognition of
the APHIS-defined EU poultry trade
region as being free of Newcastle disease
and HPAI, we have prepared an
environmental assessment. The
environmental assessment was prepared
in accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment may
be viewed on the Regulations.gov Web
site or in our reading room. (A link to
Regulations.gov and information on the
location and hours of the reading room
are provided under the heading
ADDRESSES at the beginning of this
proposed rule.) In addition, copies may
be obtained by calling or writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
9 CFR Part 53

Animal diseases, Indemnity
payments, Livestock, Poultry and
poultry products.

9 CFR Part 71

Animal diseases, Livestock, Poultry
and poultry products, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

9 CFR Part 82

Animal diseases, Poultry and poultry
products, Quarantine, Reporting and
recordkeeping requirements,
Transportation.

9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

9 CFR Part 95

Animal feeds, Hay, Imports,
Livestock, Reporting and recordkeeping
requirements, Straw, Transportation.

9 CFR Part 104

Animal biologics, Imports, Reporting
and recordkeeping requirements,
Transportation.

Accordingly, we propose to amend 9
CFR parts 53, 71, 82, 93, 94, 95, and 104
as follows:

PART 53—FOOT-AND-MOUTH
DISEASE, PLEUROPNEUMONIA,
RINDERPEST, AND CERTAIN OTHER
COMMUNICABLE DISEASES OF
LIVESTOCK OR POULTRY

1. The authority citation for part 53
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR
2.22, 2.80, and 371.4.

2. Section 53.1 is amended as follows:

a. In the definition of Disease, by
removing the word “exotic”.

b. By removing the definition of
Exotic Newcastle Disease (END).

c. By adding, in alphabetical order, a
definition of Newcastle disease to read
as set forth below.

§53.1 Definitions.
* * * * *

Newcastle disease. Newcastle disease
is an acute, rapidly spreading, and
usually fatal viral infection of poultry
caused by an avian paramyxovirus

serotype 1 that meets one of the
following criteria for virulence: The
virus has an intracerebral pathogenicity
index (ICPI) in day-old chicks (Gallus
gallus) of 0.7 or greater; or multiple
basic amino acids have been
demonstrated in the virus (either
directly or by deduction) at the C-
terminus of the F2 protein and
phenylalanine at residue 117, which is
the N-terminus of the F1 protein. The
term “multiple basic amino acids”
refers to at least three arginine or lysine
residues between residues 113 and 116.
In this definition, amino acid residues
are numbered from the N-terminus of
the amino acid sequence deduced from
the nucleotide sequence of the FO gene;
113-116 corresponds to residues -4 to -1
from the cleavage site. Failure to
demonstrate the characteristic pattern of
amino acid residues as described above
may require characterization of the
isolated virus by an ICPI test. A failure
to detect a cleavage site that is
consistent with virulent strains does not

confirm the absence of a virulent virus.
* * * * *

§53.2 [Amended]

3.In §53.2, paragraph (b) is amended
by removing the word “exotic”.

PART 71—GENERAL PROVISIONS

4. The authority citation for part 71
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR
2.22, 2.80, and 371.4.

§71.3 [Amended]

5.In § 71.3, paragraph (b) is amended
by removing the words ‘“European fowl
pest” and adding the words “highly
pathogenic avian influenza” in their
place.

PART 82—NEWCASTLE DISEASE AND
CHLAMYDIOSIS

6. The authority citation for part 82
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR
2.22, 2.80, and 371.4.

7. The heading for part 82 is revised
to read as set forth above.

Subpart A—Newcastle Disease

8. The heading for subpart A is
revised to read as set forth above.

Subpart A—[Amended)]

9. In subpart A, revise all references
to “END” to read ‘“Newecastle disease”.

10. Section 82.1 is amended as
follows:

a. By removing the definition of END.
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b. By adding, in alphabetical order, a
definition of Newcastle disease to read
as set forth below.

§82.1 Definitions.
* * * * *

Newcastle disease. Newcastle disease
is an acute, rapidly spreading, and
usually fatal viral infection of poultry
caused by an avian paramyxovirus
serotype 1 that meets one of the
following criteria for virulence: The
virus has an intracerebral pathogenicity
index (ICPI) in day-old chicks (Gallus
gallus) of 0.7 or greater; or multiple
basic amino acids have been
demonstrated in the virus (either
directly or by deduction) at the
C-terminus of the F2 protein and
phenylalanine at residue 117, which is
the N-terminus of the F1 protein. The
term “multiple basic amino acids”
refers to at least three arginine or lysine
residues between residues 113 and 116.
In this definition, amino acid residues
are numbered from the N-terminus of
the amino acid sequence deduced from
the nucleotide sequence of the FO gene;
113-116 corresponds to residues —4 to
—1 from the cleavage site. Failure to
demonstrate the characteristic pattern of
amino acid residues as described above
may require characterization of the
isolated virus by an ICPI test. A failure
to detect a cleavage site that is
consistent with virulent strains does not

confirm the absence of a virulent virus.
* * * * *

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, FISH, AND
POULTRY, AND CERTAIN ANIMAL,
BIRD, AND POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

11. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

§93.101 [Amended]

12. Section 93.101 is amended as
follows:

a. In paragraph (g)(2), by removing the
words “exotic Newcastle disease (END)”
and adding the words “Newcastle
disease” in their place.

b. By revising all references to “END”’
in footnote 7 and paragraphs (g)(3) and
(g)(4) to read “Newcastle disease”.

§93.106 [Amended]

13. Section 93.106 is amended as
follows:

a. In paragraph (c)(5)(iii), in the
Cooperative and Trust Fund Agreement,
in (A)(14), the second sentence, and in

(A)(17), the first sentence, remove the
word “exotic” each time it occurs.

b. In paragraph (c)(5)(iii), in the
Cooperative and Trust Fund Agreement,
in (B)(4) and (B)(5), revise the references
to “END” to read ‘“Newecastle disease”.

§93.205 [Amended]

14. In § 93.205, paragraph (a), the
fourth sentence is amended by removing
the words “European fowl pest (fowl
plague)” and adding the words “highly
pathogenic avian influenza” in their
place.

§93.209 [Amended]

15. In § 93.209, paragraph (b), the first
sentence is amended by removing the
word “‘exotic”.

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, NEWCASTLE
DISEASE, HIGHLY PATHOGENIC
AVIAN INFLUENZA, AFRICAN SWINE
FEVER, CLASSICAL SWINE FEVER,
SWINE VESICULAR DISEASE, AND
BOVINE SPONGIFORM
ENCEPHALOPATHY: PROHIBITED
AND RESTRICTED IMPORTATIONS

16. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, 7781—
7786, and 8301-8317; 21 U.S.C. 136 and
136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and
371.4.

17. The heading for part 94 is revised
to read as set forth above.

18. Section 94.0 is amended as
follows:

a. By removing the definition of
Exotic Newcastle Disease (END).

b. By adding, in alphabetical order,
definitions of APHIS-defined EU Poultry
Trade Region, Highly pathogenic avian
influenza, and Newcastle disease to read
as set forth below.

§94.0 Definitions.

* * * * *

APHIS-defined EU Poultry Trade
Region. The European Union Member
States of Austria, Belgium, Cyprus, the
Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece,
Hungary, Ireland, Italy, Latvia,
Lithuania, Luxembourg, Malta, the
Netherlands, Poland, Portugal, Slovakia,
Slovenia, Spain, Sweden, and the
United Kingdom (England, Scotland,
Wales, the Isle of Man, and Northern
Ireland).

* * * * *

Highly pathogenic avian influenza.
Highly pathogenic avian influenza is
defined as follows:

(1) Any influenza virus that kills at
least 75 percent of eight 4- to 6-week-
old susceptible chickens within 10 days

following intravenous inoculation with
0.2 mL of a 1:10 dilution of a bacteria-
free, infectious allantoic fluid;

(2) Any H5 or H7 virus that does not
meet the criteria in paragraph (1) of this
definition, but has an amino acid
sequence at the haemagglutinin cleavage
site that is compatible with highly
pathogenic avian influenza viruses; or

(3) Any influenza virus that is not an
H5 or H7 subtype and that kills one to
five chickens and grows in cell culture
in the absence of trypsin.

* * * * *

Newcastle disease. Newcastle disease
is an acute, rapidly spreading, and
usually fatal viral infection of poultry
caused by an avian paramyxovirus
serotype 1 that meets one of the
following criteria for virulence: The
virus has an intracerebral pathogenicity
index (ICPI) in day-old chicks (Gallus
gallus) of 0.7 or greater; or multiple
basic amino acids have been
demonstrated in the virus (either
directly or by deduction) at the
C-terminus of the F2 protein and
phenylalanine at residue 117, which is
the N-terminus of the F1 protein. The
term “‘multiple basic amino acids”
refers to at least three arginine or lysine
residues between residues 113 and 116.
In this definition, amino acid residues
are numbered from the N-terminus of
the amino acid sequence deduced from
the nucleotide sequence of the FO gene;
113—116 corresponds to residues —4 to
—1 from the cleavage site. Failure to
demonstrate the characteristic pattern of
amino acid residues as described above
may require characterization of the
isolated virus by an ICPI test. A failure
to detect a cleavage site that is
consistent with virulent strains does not

confirm the absence of a virulent virus.
* * * * *

19. Section 94.6 is amended as
follows:

a. By revising the section heading to
read as set forth below.

b. In the paragraph (a) heading, by
removing the words “exotic Newcastle
disease (END)” and adding the words
“Newcastle disease” in their place.

c. By revising paragraph (a)(1)(i) to
read as set forth below.

d. By revising all references to “END”’
to read “Newcastle disease”.

§94.6 Carcasses, meat, parts or products
of carcasses, and eggs (other than hatching
eggs) of poultry, game birds, or other birds;
importations from regions where Newcastle
disease or highly pathogenic avian
influenza is considered to exist.

(a) * x %

(1) * x %

(i) The following regions are
considered to be free of Newcastle
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disease: APHIS-defined EU Poultry
Trade Region, Argentina, Australia,
Canada, Chile, Costa Rica, Fiji, Iceland,
Mexico (States of Campeche, Quintana
Roo, and Yucatan), New Zealand, and

Switzerland.
* * * * *

§94.23 [Amended]

20. Section 94.23 is amended by
removing in paragraph (c) and
paragraph (e) introductory text the word
“exotic” each time it occurs.

§94.26 [Amended]

21. Section 94.26 is amended as
follows:

a. In the introductory text, by
removing the words “exotic Newcastle
disease (END)” and adding the words
“Newecastle disease” in their place.

b. By revising all references to “END”’
to read “Newecastle disease”.

22. A new §94.28 is added to read as
follows:

§94.28 Restrictions on the importation of
poultry meat and products, and live birds
and poultry, from the APHIS-defined EU
poultry trade region.

(a) Poultry meat and products. In
addition to meeting all other applicable
provisions of this part, poultry meat and
poultry products, including eggs and
egg products (other than hatching eggs)
imported from the APHIS-defined EU
Poultry Trade Region must meet the
following conditions:

(1) The poultry meat and products
must not have been derived from birds
and poultry that were in any of the
following regions or zones, unless the
birds and poultry were slaughtered after
the periods described:

(i) Any region when the region was
classified in § 94.6(a)(1)(i) as one in
which Newcastle disease is considered
to exist, or any region when the region
was listed in accordance with
§94.6(a)(2)(i) as one in which HPAI is
considered to exist, except for the
APHIS-defined EU Poultry Trade
Region;

(ii) A restricted zone in the APHIS-
defined EU Poultry Trade Region
established because of detection of
Newcastle disease or HPAI in
commercial poultry, from the time of
detection until the designation of the
zone as a restricted zone is removed by
the competent veterinary authority of
the Member State or until 3 months (90
days) following depopulation of the
poultry on affected premises in the
restricted zone and the cleaning and
disinfection of the last affected premises
in the zone, whichever is later; or

(iii) A restricted zone in the APHIS-
defined EU Poultry Trade Region

established because of detection of
Newcastle disease or HPAI in racing
pigeons, backyard flocks, or wild birds,
from the time of detection until the
designation of the zone as a restricted
zone is removed by the competent
veterinary authority of the Member
State.

(2) The poultry meat and products
must not have been commingled with
poultry meat and products derived from
other birds and poultry that were in any
of the regions or zones described in
paragraphs (a)(1)(i) through (a)(1)(iii) of
this section. Additionally, the poultry
meat and products must not have been
derived from poultry that were
commingled with other poultry that
were in any of the regions or zones
described in paragraphs (a)(1)(i) through
(a)(1)(iii) of this section.

(3) The live birds and poultry from
which the poultry meat and products
were derived must only originate from
within the APHIS-defined EU Poultry
Trade Region and the farms of origin
must not have received live birds or
poultry imported from outside the
APHIS-defined EU Poultry Trade
Region.

(4) No equipment or materials used in
transporting the birds or poultry from
which the poultry meat and products
were derived from the farm of origin to
the slaughtering establishment may
have been used previously for
transporting live birds or poultry that do
not meet the requirements of § 94.28(b),
unless the equipment and materials
have first been cleaned and disinfected.

(5) The poultry meat and products,
including eggs and egg products (other
than hatching eggs) must be
accompanied by a certificate issued by
an official of the competent veterinary
authority of the APHIS-defined EU
Poultry Trade Region Member State who
is authorized to issue the inspection
certificate required by § 93.205 of this
subchapter, stating that the applicable
provisions of paragraphs (a)(1) through
(a)(4) of this section have been met. The
certification for poultry meat and
products may be placed on the foreign
meat inspection certificate required by
§ 381.196 of this title or may be
contained in a separate document.

(b) Live birds and poultry. In addition
to meeting all other applicable
provisions of this title, live birds and
poultry, including hatching eggs,
imported from the APHIS-defined EU
Poultry Trade Region must meet the
following conditions:

(1) The birds and poultry must not
have been in any of the following
regions or zones, unless the birds and
poultry are exported to the United
States after the periods described:

(i) Any region when the region was
classified in § 94.6(a)(1)(i) as one in
which Newcastle disease is considered
to exist, or any region when the region
was listed in accordance with
§94.6(a)(2)(1) as one in which HPAI is
considered to exist, except for the
APHIS-defined EU Poultry Trade
Region;

(ii) A restricted zone in the APHIS-
defined EU Poultry Trade Region
established because of detection of
Newcastle disease or HPAI in
commercial poultry, from the time of
detection until the designation of the
zone as a restricted zone is removed by
the competent veterinary authority of
the Member State or until 3 months (90
days) following depopulation of the
poultry on affected premises in the
restricted zone and the cleaning and
disinfection of the last affected premises
in the zone, whichever is later; or

(iii) A restricted zone in the APHIS-
defined EU Poultry Trade Region
established because of detection of
Newcastle disease or HPAI in racing
pigeons, backyard flocks, and wild
birds, from the time of detection until
the designation of the zone as a
restricted zone is removed by the
competent veterinary authority of the
Member State.

(2) The birds and poultry must not
have been commingled with other birds
or poultry that have at any time been in
any of the regions or zones described in
paragraphs (b)(1)(i) through (b)(1)(iii) of
this section.

(3) The birds and poultry must only
originate from within the APHIS-
defined EU Poultry Trade Region and
the farms of origin must not have
received birds or poultry imported from
outside the APHIS-defined EU Poultry
Trade Region.

(4) No equipment or materials used in
transporting the birds and poultry may
have been used previously for
transporting birds or poultry that do not
meet the requirements of this paragraph,
unless the equipment and materials
have first been cleaned and disinfected.

(5) The birds and poultry must be
accompanied by a certificate issued by
an official of the competent veterinary
authority of the Member State who is
authorized to issue the inspection
certificate required by § 93.205 of this
subchapter, stating that the applicable
provisions of paragraphs (b)(1) through
(b)(4) of this section have been met. The
certification may be placed on the
foreign meat inspection certificate
required by § 381.196 of this title or may
be contained in a separate document.

(c) Presentation of certificates. The
certificates required by paragraphs (a)(5)
and (b)(5) of this section must be
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presented by the importer to an
authorized inspector at the port of
arrival, upon arrival of the birds,
poultry, hatching eggs, or poultry meat
and products at the port.

PART 95—SANITARY CONTROL OF
ANIMAL BYPRODUCTS (EXCEPT
CASINGS), AND HAY AND STRAW,
OFFERED FOR ENTRY INTO THE
UNITED STATES

23. The authority citation for part 95
continues to read as follows:
Authority: 7 U.S.C. 8301-8317; 21 U.S.C.

136 and 136a; 31 U.S.C. 9701; 7 CFR 2.22,
2.80, and 371.4.

§95.5 [Amended]

24.In §95.5, paragraph (c) is
amended by removing the words
“exotic” and “subtype H5N1".

§95.6 [Amended]

25. In § 95.6, paragraph (c) is
amended by removing the word
“exotic’.

PART 104—PERMITS FOR
BIOLOGICAL PRODUCTS

26. The authority citation for part 104
continues to read as follows:

Authority: 21 U.S.C. 151-159; 7 CFR 2.22,
2.80, and 371.4.

§104.2 [Amended]

27.1In §104.2, paragraph (b) is
amended by removing the words “fowl
pest (fowl plague)” and adding the
words “highly pathogenic avian
influenza” in their place.

Done in Washington, DG, this 13th day of
July 2011.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-18108 Filed 7-18-11 8:45 am]
BILLING CODE 3410-34-P

ACTION: Notice of proposed rulemaking
(NPRM).

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0717; Directorate
Identifier 2010-NM-108-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-201, —202, -203, —223, —243,
-301, -302, —-303, —321, —322, —-323,
-341, -342, and —-343 Airplanes; and
Model A340—-200 and —-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

During A330 and A340 aeroplanes fatigue
tests, cracks appeared on the right (RH) and
left (LH) sides between the crossing area of
the keel beam fitting and the front spar of the
Centre Wing Box (CWB). This condition, if
not corrected, could lead to keel beam
rupture which would affect the area
structural integrity.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCALI

DATES: We must receive comments on
this proposed AD by September 2, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12—-40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
Airworthiness Office—EAL, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0717; Directorate Identifier
2010-NM-108-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On July 24, 2007, we issued AD 2007—
16—02, Amendment 39-15141 (72 FR
44731, August 9, 2007). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2007-16-02, the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0024,
dated February 12, 2010 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

During A330 and A340 aeroplanes fatigue
tests, cracks appeared on the right (RH) and
left (LH) sides between the crossing area of
the keel beam fitting and the front spar of the
Centre Wing Box (CWB). This condition, if
not corrected, could lead to keel beam
rupture which would affect the area
structural integrity.

In order to maintain the structural integrity
of the aeroplane, EASA AD 2006—0315R1
required repetitive special detailed
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inspections on the horizontal flange of the
keel beam in the area of first fastener hole aft
of FR40.

This AD, which supersedes EASA AD
2006—0315R1:

—Retains the inspection requirements of
EASA AD 2006-0315R1,

—Extends the AD applicability to aeroplanes
which have embodied Airbus modification
49202, and

—DModifies the inspection thresholds and
intervals.

TABLE—SERVICE INFORMATION

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued the following
service information.

Document Revision Date
Airbus Mandatory Service Bulletin A330-57-3081, including Appendix 1 .......ccccocvieniiirieenneenne July 31, 2009.
Airbus Mandatory Service Bulletin A340-57—4089, including AppendiX 1 .......cccooviiiiniiiriieennnn. July 31, 2009.
Airbus Service Bulletin A330—57-3090 .......ccceveeeiiiiiiieee e March 27, 2006.
Airbus Service Bulletin A330-57-3098, including Appendix 1 .... July 31, 2009.
Airbus Service Bulletin A340-57—-4106, including Appendix 1 .... July 31, 2009.
Airbus Service Bulletin AB40—-57—4098 ..........ccoeioeiiiieeiieeere e March 27, 2006.

Airbus Mandatory Service Bulletins
A330-57-3081, Revision 03, dated July
31, 2009; and A340-57—-4089, Revision
03, dated July 31, 2009; reduce certain
compliance times. The compliance time
for the initial special detailed inspection
ranges from 10,350 flight cycles or
69,870 flight hours, to 21,180 flight
cycles or 63,560 flight hours, depending
on airplane configuration. The
compliance times for the repetitive
interval range from 7,780 flight cycles or
52,510 flight hours, to 12,360 flight
cycles or 37,080 flight hours, depending
on airplane configuration. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Change to Existing AD

This proposed AD would retain all
requirements of AD 2007—16-02. Since
AD 2007-16-02 was issued, the AD
format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in this
proposed AD

Requirement in AD
2007-16-02

paragraph (e)
paragraph (e)
paragraph (e)

(1 paragraph (h)
2
(3
paragraph (e)(4
(5
(6

)

) paragraph (i)
) paragraph (j)
) paragraph (k)
) paragraph (I)
) paragraph (m)

paragraph (e)
paragraph (e)

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 35 products of U.S. registry.

For the 9 airplanes affected by the
existing AD, the actions that are
required by AD 2007-16-02 and
retained in this proposed AD take about
41 work-hours per product, at an
average labor rate of $85 per work hour.
Required parts cost about $191 per
product. Based on these figures, the
estimated cost of the currently required
actions is $3,676 per product.

For the 26 additional airplanes added
in this AD, we estimate the actions in
this proposed AD would take about 41
work-hours per product, at an average

labor rate of $85 per work hour.
Required parts would cost about $191
per product. Based on these figures, the
estimated cost of the proposed AD is
$3,676 per product.

In addition, because the proposed AD
advises to contact the manufacturer for
repair instructions, we cannot estimate
the parts or labor costs for any necessary
follow-on actions. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-15141 (72 FR
44731, August 9, 2007) and adding the
following new AD:

Airbus: Docket No. FAA-2011-0717;
Directorate Identifier 2010-NM-108-AD.

Comments Due Date

(a) We must receive comments by
September 2, 2011.

Affected ADs

(b) This AD supersedes AD 2007-16-02,
Amendment 39-15141.

Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD; certificated in any category; except
as provided by paragraph (c)(3) of this AD.

(1) Airbus Model A330-201, —202, —203,
-223,-243, -301, =302, -303, —321, —-322,
—323,-341, —342, and —343 airplanes, all
serial numbers, except those on which
Airbus modification 55306 or 55792 has been
embodied in production.

(2) Airbus Model A340-211, -212, -213,
—311, 312, and —313 airplanes, all serial
numbers, except those on which Airbus
modification 55306 or 55792 has been
embodied in production.

(3) This AD is not applicable to Airbus
Model A340-211, -212, 213, -311, -312,
and —313 airplanes that have been repaired
in accordance with Airbus Repair Drawing
R57115053, R57115051, or R57115047
(installation of titanium doubler on both
sides). AD 2007—-12—08, Amendment 39—
15086 (72 FR 31171, June 6, 2007), applies
to these airplanes.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During A330 and A340 aeroplanes fatigue
tests, cracks appeared on the right (RH) and
left (LH) sides between the crossing area of
the keel beam fitting and the front spar of the
Centre Wing Box (CWB). This condition, if
not corrected, could lead to keel beam
rupture which would affect the area
structural integrity.
* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2007-
16-02, With Revised Service Information

(g) For Model A330-201, —202, —203, —223,
-243,-301, -321, -322, -323, —341, —-342,
and —343 airplanes, except those on which
Airbus modification 49202 has been
embodied in production, or Airbus Service

Bulletin A330-57-3090 has been embodied
in service, and Model A340-200 and —300
series airplanes, except those on which
Airbus modification 49202 has been
embodied in production or Airbus Service
Bulletin A340-57—4098 has been embodied
in service, and except Model A340-211,
-212,-213,-311, -312, and —313 airplanes
that have been repaired in accordance with
Airbus Repair Drawing R57115053,
R57115051, or R57115047: Do the actions
required by paragraphs (h), (1), and (m) of this
AD

(h) For airplanes identified in paragraph (g)
of this AD, within the mandatory threshold
(flight cycles or flight hours) mentioned in
the paragraph 1.E.(2) of Airbus Mandatory
Service Bulletin A340-57—4089, Revision 02;
or A330-57-3081, Revision 02; both dated
January 24, 2006; depending on the
configuration of the aircraft model; or within
3 months after September 13, 2007 (the
effective date of AD 2007-16-02); whichever
occurs later: Carry out the NDT (non-
destructive test) inspection of the hole(s) of
the horizontal flange of the keel beam located
on FR 40 datum on RH (right-hand) and/or
LH (left-hand) side of the fuselage, in
accordance with the instructions of the
applicable service bulletin listed in table 1 of
this AD. After the effective date of this AD,
use only Airbus Mandatory Service Bulletin
A330-57-3081, Revision 03, dated July 31,
2009; or Airbus Mandatory Service Bulletin
A340-57-4089, Revision 03, dated July 31,
2009; as applicable. Inspection in accordance
with Airbus A330/A340 200-300 Technical
Disposition F57D03012810, Issue B, dated
August 18, 2003; or 582.0651/2002, Issue A,
dated October 17, 2002; satisfies the
inspection requirements for the first rotating
probe inspection which is specified at the
inspection threshold of this AD. Doing the
inspection required by paragraph (n) of this
AD terminates the requirements of this
paragraph of this AD.

Note 1: In order to prevent large repairs or
heavy maintenance, Airbus recommends to
perform the above inspection according to
recommended thresholds mentioned in
paragraph 1.E.(2) of Airbus Mandatory
Service Bulletin A340-57—4089, Revision 02;
or Airbus Mandatory Service Bulletin A330—
57-3081, Revision 02; both dated January 24,
2006.

TABLE 1—ACCEPTABLE SERVICE INFORMATION FOR CERTAIN REQUIREMENTS OF PARAGRAPH (H)

Document

Revision Date

Airbus Mandatory Service Bulletin A330-57-3081
Airbus Mandatory Service Bulletin A330-57-3081
Airbus Mandatory Service Bulletin A340-57—4089
Airbus Mandatory Service Bulletin A340-57-4089

02 | January 24, 2006.
03 | July 31, 2009.
02 | January 24, 2006.
03 | July 31, 2009.

(i) In case of any crack finding during the
inspection required by paragraph (h) of this
AD, before further flight, contact Airbus in
order to get repair instructions before next
flight, and repair before further flight.

(j) Should no crack be detected during the
inspection required by paragraph (h) of this
AD:

(1) Before further flight: Follow up the
actions indicated in the flow charts, Figure
7,8, or 9, of Airbus Mandatory Service
Bulletin A340-57—-4089, including Appendix
01, Revision 02, dated January 24, 2006, or
Revision 03, dated July 31, 2009; or Figure
5, 6, or 7, of Airbus Mandatory Service
Bulletin A330-57-3081, including Appendix
01, Revision 02, dated January 24, 2006, or

Revision 03, dated July 31, 2009; in
accordance with the instructions of Airbus
Mandatory Service Bulletin A340-57-4089,
including Appendix 01, Revision 02, dated
January 24, 2006, or Revision 03, dated July
31, 2009; or Airbus Mandatory Service
Bulletin A330-57-3081, including Appendix
01, Revision 02, dated January 24, 2006, or
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Revision 03, dated July 31, 2009; as
applicable.

(2) Within 30 days after September 13,
2007, or within 30 days after doing the
inspection required by paragraph (h) of this
AD, whichever occurs later: Send the report
of actions carried out in paragraph (j)(1) of
this AD to Airbus.

(3) Renew the inspection at mandatory
intervals given in paragraph 1.E.(2) of Airbus
Mandatory Service Bulletin A340-57—-4089,
Revision 02, dated January 24, 2006; or
Airbus Mandatory Service Bulletin A330-57—
3081, Revision 02, dated January 24, 2006; as
applicable; in accordance with the
instructions of Airbus Mandatory Service
Bulletin A340-57—-4089, Revision 02, dated
January 24, 2006, or Revision 03, dated July
31, 2009, or Airbus Mandatory Service
Bulletin A330-57-3081, Revision 02, dated
January 24, 2006, or Revision 03, dated July
31, 2009; as applicable, and send the
inspection results to Airbus. Doing the
inspection required by paragraph (n) of this
AD terminates the requirements of this
paragraph of this AD.

Note 2: In order to prevent large repairs or
heavy maintenance, Airbus recommends to
perform the above repetitive inspection
according to recommended intervals
mentioned in paragraph 1.E.(2) of Airbus
Mandatory Service Bulletin A340-57-4089,
Revision 02, dated January 24, 2006; or
Airbus Mandatory Service Bulletin A330-57—
3081, Revision 02, dated January 24, 2006.

(k) Upon detection of a crack during a
repetitive inspection required by paragraph
(§)(3) of this AD, before further flight, contact
Airbus to get repair instructions, and repair
before further flight.

(1) For airplanes identified in paragraph (g)
of this AD: No additional work is required for
compliance with paragraph (h) of this AD for
aircraft inspected in accordance with the
instructions of Airbus Service Bulletin A330-
57-3081, dated October 30, 2003, or Revision
01, dated May 18, 2004; or Airbus Service
Bulletin A340-57—-4089, dated October 30,
2003, or Revision 01, dated March 2, 2004.
Nevertheless, the operators must check that
their inspection program is in accordance
with paragraph 1.E.(2) of Airbus Mandatory
Service Bulletin A340-57—4089, Revision 02,
dated January 24, 2006; or Airbus Mandatory
Service Bulletin A330-57-3081, Revision 02,
dated January 24, 2006; as applicable; for the
repetitive inspection.

(m) For airplanes identified in paragraph
(g) of this AD on which Airbus Modification
41652 is not embodied: When the aircraft has
been modified in accordance with Airbus
Service Bulletin A330-57-3090, dated March
27, 2006; or Airbus Service Bulletin A340—
57-4098, dated March 27, 2006; as
applicable; the repetitive inspections
required by this AD are cancelled. In case of
any crack finding during the modification:
Where the applicable service bulletin
specifies to contact Airbus, before further
flight, contact Airbus to get repair
instructions, and repair.

New Requirements of This AD

(n) At the applicable time in paragraph
(n)(1) or (n)(2) of this AD: Do an NDT
inspection of the hole(s) of the horizontal

flange of the keel beam located on FR 40
datum on RH and/or LH side of the fuselage,
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A330-57-3081, Revision 03, dated
July 31, 2009; or Airbus Mandatory Service
Bulletin A340-57—-4089, Revision 03, dated
July 31, 2009; as applicable. Inspection in
accordance with Airbus A330/A340
Technical Disposition F57D03012810, Issue
B, dated August 18, 2003; or 582.0651/2002,
Issue A, dated October 17, 2002; is acceptable
for compliance with the inspection
requirements for the first rotating probe
inspection required by this paragraph. Doing
the inspection required by this paragraph
terminates the requirements of paragraphs (h)
and (j)(3) of this AD.

(1) For airplanes on which an inspection
required by paragraph (h) of this AD has not
been done as of the effective date of this AD:
At the applicable time specified in paragraph
(n)(1)@{) or (m)(1)(ii) of this AD.

(i) For all airplanes except those identified
in paragraph (g) of this AD: Within the
“Mandatory Threshold” (flight cycles or
flight hours) specified in table 1 of paragraph
1.E.(2) of the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A330-57—
3081, Revision 03, dated July 31, 2009; or
Airbus Mandatory Service Bulletin A340-57—
4089, Revision 03, dated July 31, 2009; as
applicable; or within 3 months after the
effective date of this AD; whichever occurs
later. The compliance times for configuration
02 through 06 specified in the “Mandatory
Threshold” column in table 1 of paragraph
1.E., “Compliance,” are total flight cycles and
total flight hours.

(ii) For airplanes identified in paragraph (g)
of this AD: At the earlier of the times
specified in paragraphs (n)(1)(ii)(A) and
(n)(1)(ii)(B) of this AD.

(A) Within the “Mandatory Threshold”
(flight cycles or flight hours) specified in
table 1 of paragraph 1.E.(2) of Airbus
Mandatory Service Bulletin A340-57-4089,
Revision 02, dated January 24, 2006; or
Airbus Mandatory Service Bulletin A330-57—
3081, Revision 02, dated January 24, 2006;
depending on the configuration of the aircraft
model; or within 3 months after September
13, 2007; whichever occurs later. The
compliance times for Model A330 post-mod.
No. 41652 and pre-mod. No. 44360, post-
mod. No. 44360, and pre-mod. No. 49202
(specified in Airbus Mandatory Service
Bulletin A330-57-3081, Revision 02, dated
January 24, 2006); and Model A340 post-
mod. No. 41652, post-mod. No. 43500 and
pre-mod. No. 44360, post-mod. No. 44360
and pre-mod. No. 49202, and Weight Variant
027 (specified in Airbus Mandatory Service
Bulletin A340-57-4089, Revision 02, dated
January 24, 2006); specified in the
“Mandatory Threshold” column in table 1 of
paragraph 1.E., “Compliance,” are total flight
cycles and total flight hours.

(B) Within the ‘“Mandatory Threshold”
(flight cycles or flight hours) specified in
table 1 of paragraph 1.E.(2) of the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-57-3081,
Revision 03, dated July 31, 2009; or Airbus
Mandatory Service Bulletin A340-57-4089,
Revision 03, dated July 31, 2009; as

applicable; or within 3 months after the
effective date of this AD; whichever occurs
later. The compliance times for configuration
02 through 06 specified in the “Mandatory
Threshold” column in table 1 of paragraph
1.E., “Compliance,” are total flight cycles and
total flight hours.

(2) For airplanes on which an inspection
required by paragraph (h) of this AD has been
done as of the effective date of this AD: At
the earlier of the times specified in
paragraphs (n)(2)(i) and (n)(2)(ii) of this AD.

(i) Within the “Mandatory Intervals” given
in table 1 of paragraph 1.E.(2) of Airbus
Mandatory Service Bulletin A340-57-4089,
Revision 02, dated January 24, 2006; or
Airbus Mandatory Service Bulletin A330-57—
3081, Revision 02, dated January 24, 2006; as
applicable.

(ii) Within the applicable “Mandatory
Interval” specified in table 1 of Paragraph
1.E.(2). of Airbus Mandatory Service Bulletin
A330-57-3081, Revision 03, dated July 31,
2009; or Airbus Mandatory Service Bulletin
A340-57-4089, Revision 03, dated July 31,
2009; as applicable; or within 3 months after
the effective date of this AD; whichever
occurs later.

Note 3: To prevent large repairs or heavy
maintenance, Airbus recommends to perform
the above inspection according to
recommended thresholds specified in
paragraph 1.E.(2) of Airbus Mandatory
Service Bulletin A330-57—-3081, Revision 03,
dated July 31, 2009; or Airbus Mandatory
Service Bulletin A340-57—4089, Revision 03,
dated July 31, 2009; as applicable.

(o) If any cracking is found during any
inspection required by paragraph (n) of this
AD, before further flight, repair in accordance
with a method approved by the International
Branch, ANM-116, Transport Airplane
Directorate, FAA, or EASA (or its delegated
agent).

(p) If no cracking is found during any
inspection required by paragraph (n) of this
AD, do the actions required by paragraphs
(p)(1) and (p)(2) of this AD.

(1) Before further flight: Install new or
oversized fastener, as applicable; seal the
fastener; and do all other applicable actions;
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A330-57-3081, Revision 03, dated
July 31, 2009; or Airbus Mandatory Service
Bulletin A340-57—-4089, Revision 03, dated
July 31, 2009; as applicable.

(2) Repeat the inspection required by
paragraph (n) of this AD thereafter at
intervals not to exceed the mandatory
intervals specified in Paragraph 1.E.(2). of
Airbus Mandatory Service Bulletin A330-57—
3081, Revision 03, dated July 31, 2009; or
Airbus Mandatory Service Bulletin A340-57—
4089, Revision 03, dated July 31, 2009; as
applicable.

Note 4: To prevent large repairs or heavy
maintenance, Airbus recommends to perform
the above repetitive inspection according to
recommended intervals mentioned in
paragraph 1.E.(2) of Airbus Mandatory
Service Bulletin A330-57—-3081, Revision 03,
dated July 31, 2009; or Airbus Mandatory
Service Bulletin A340-57—4089, Revision 03,
dated July 31, 2009; as applicable.
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Credit for Actions Accomplished in
Accordance With Previous Service
Information

(q) Inspections done before the effective
date of this AD in accordance with the

service information specified in table 2 of
this AD are acceptable for compliance with
the corresponding inspection required by
paragraph (n) of this AD.

TABLE 2—CREDIT SERVICE INFORMATION FOR CERTAIN ACTIONS

Document

Revision Date

Airbus Mandatory Service Bulletin A330-57-3081
Airbus Mandatory Service Bulletin A340-57-4089 ..

Airbus Service Bulletin A330-57-3081
Airbus Service Bulletin A330-57-3081
Airbus Service Bulletin A340-57-4089
Airbus Service Bulletin A340-57-4089

January 24, 2006.
January 24, 2006.
October 30, 2003.
May 18, 2004.
October 30, 2003.
March 2, 2004.

(r) Modifying the fasteners installation in
the junction keel beam fitting at FR 40, in
accordance with Airbus Service Bulletin
A330-57-3098, dated August 30, 2007; or
Airbus Service Bulletin A340-57—4106,
dated August 30, 2007; as applicable; before
the effective date of this AD terminates the
requirements of this AD; except for airplanes
on which a crack was detected at hole 5
before oversizing of the keel beam (in
accordance with step 3.B.(1)(b)3 of the
Accomplishment Instructions of Airbus
Service Bulletin A330-57—-3098 or Airbus
Service Bulletin A340-57—4106), before
further flight, repair in accordance with a
method approved by the International
Branch, ANM-116, Transport Airplane
Directorate, FAA, or EASA (or its delegated
agent).

(s) Modifying the fasteners installation in
the junction keel beam fitting at FR 40, in
accordance with Airbus Service Bulletin
A330-57-3098, Revision 01, dated July 31,
2009; or Airbus Service Bulletin A340-57—
4106, Revision 01, dated July 31, 2009; as
applicable; terminates the requirements of
this AD.

(t) Modifying the fasteners installation in
the junction keel beam fitting at FR 40, in
accordance with Airbus Service Bulletin
A330-57-3090, dated March 27, 2006; or

Airbus Service Bulletin A340-57-4098,
dated March 27, 2006; as applicable;
terminates the requirements of this AD.

(u) In case of any crack finding during any
modification specified paragraphs (r), (s), and
(t) of this AD: Where the applicable service
bulletin specifies to contact Airbus, before
further flight, repair in accordance with a
method approved by the International
Branch, FAA, or EASA (or its delegated
agent).

FAA AD Differences

Note 5: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(v) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,

International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(w) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2010—
0024, dated February 12, 2010, and the
applicable service information specified/
identified in table 3 of this AD, for related
information.

TABLE 3—RELATED SERVICE INFORMATION

Document

Airbus Mandatory Service Bulletin A330-57-3081
Airbus Mandatory Service Bulletin A330-57-3081
Airbus Mandatory Service Bulletin A340-57—-4089
Airbus Mandatory Service Bulletin A340-57—4089 ..
Airbus Service Bulletin A330-57-3090
Airbus Service Bulletin A330-57-3098 ...
Airbus Service Bulletin A340-57—4106 ...
Airbus Service Bulletin A340-57-4098
Airbus A330/A340 200-300 Technical Disposition F57D03012810 .
Airbus A330/A340 Technical Disposition 582.0651/2002

Revision Date
02 .o January 24, 2006.
03 .. July 31, 2009.
02 .. January 24, 2006.
03 ..o July 31, 2009.
Original ... March 27, 2006.
01 .o July 31, 2009.
01 ... July 31, 2009.
Original ... March 27, 2006.
Issue B ... August 18, 2003.
Issue A oo October 17, 2002.
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Issued in Renton, Washington, on July 7,
2011.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-18131 Filed 7-18-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0719; Directorate
Identifier 2010-NM-087-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 767-200, —300, and
—400ER Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to the products listed above.
The existing AD currently requires
replacing the separation link assembly
on the applicable entry and service
doors with an improved separation link
assembly, and doing related
investigative and corrective actions if
necessary. Since we issued that AD, we
have received a report that an additional
airplane is subject to the unsafe
condition. This proposed AD would add
that airplane to the applicability and
also remove certain other airplanes from
the applicability. We are proposing this
AD to prevent failure of an entry or
service door to open fully in the event
of an emergency evacuation, which
could impede exit from the airplane.
This condition could result in injury to
passengers or crewmembers.

DATES: We must receive comments on
this proposed AD by September 2, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Boeing Commercial

Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1,
fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Stephen Styskal, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: (425)
917—-6439; fax: (425) 917-6590; e-mail:
stephen.styskal@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0719; Directorate Identifier
2010-NM-087-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On January 22, 2009, we issued AD
2009-04-12, Amendment 39-15818 (74

FR 8717, February 26, 2009), for certain
Model 767-200, —300, and —400ER
series airplanes. That AD requires
replacing the separation link assembly
on the applicable entry and service
doors with an improved separation link
assembly, and doing related
investigative and corrective actions if
necessary. That AD resulted from
reports that entry and service doors did
not open fully during deployment of
emergency escape slides, and additional
reports of missing snap rings. We issued
that AD to prevent failure of an entry or
service door to open fully in the event
of an emergency evacuation, which
could impede exit from the airplane.
This condition could result in injury to
passengers or crewmembers.

Actions Since Existing AD Was Issued

Since we issued AD 2009-04-12, we
have received a report indicating that an
additional airplane is subject to the
unsafe condition. In addition, four
airplanes were converted to freighter
configurations without the affected
slides, and, therefore, are no longer
subject to the unsafe condition.

Relevant Service Information

We reviewed Boeing Special
Attention Service Bulletin 767—-25—
0428, Revision 3, dated October 21,
2010. This service bulletin describes the
same procedures that are described in
Boeing Special Attention Service
Bulletin 767—-25-0428, Revision 1, dated
May 8, 2008 (which was referenced in
AD 2009-04-12 as the appropriate
source of service information). Revision
3 of Boeing Special Attention Service
Bulletin 767—25-0428 adds a step to the
entry/service door bustle installation
process, and contains information on
airplanes identified in the revised
Effectivity section and a changed part
number for a cap screw.

Boeing Special Attention Service
Bulletin 767—-25-0428, Revision 2, dated
February 4, 2010, included an
additional airplane in the Effectivity
section and removed four airplanes from
the Effectivity section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all
the requirements of AD 2009-04-12
using the revised service information
described previously. This proposed AD
would add an airplane to the
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applicability and also remove certain
other airplanes from the applicability.

Change to Existing AD

This proposed AD would retain all
requirements of AD 2009-04-12. Since
AD 2009-04-12 was issued, the AD
format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this

proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in this
proposed AD

Requirement in
AD 2009-04-12

paragraph (f) paragraph (g)

ESTIMATED COSTS

Costs of Compliance
We estimate that this proposed AD
affects 355 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action

Labor cost Parts cost

Cost on

Cost per product U.S. operators

Replacement (retained actions from
existing AD).

Up to 7 work-hours x $85 per hour =
$595.

Up to $10,671

Up to $11,266 Up to $3,999,430.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2009-04—-12, Amendment 39-15818 (74
FR 8717, February 26, 2009), and adding
the following new AD:

The Boeing Company: Docket No. FAA—
2010—-0719; Directorate Identifier 2010—
NM-087-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by September 2, 2011.
Affected ADs

(b) This AD supersedes AD 2009-04-12,
Amendment 39-15818.

Applicability

(c) This AD applies to The Boeing
Company Model 767-200, —300, and —400ER

series airplanes, certificated in any category,
as identified in Boeing Special Attention
Service Bulletin 767-25-0428, Revision 3,
dated October 21, 2010.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Unsafe Condition

(e) This AD was prompted by reports that
entry and service doors did not open fully
during deployment of emergency escape
slides, and additional reports of missing snap
rings. We are issuing this AD to prevent
failure of an entry or service door to open
fully in the event of an emergency
evacuation, which could impede exit from
the airplane. This condition could result in
injury to passengers or crewmembers.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Restatement of Requirements of AD 2009—
04-12, with Revised Service Information and
Additional Airplane:

Replacement

(g) At the applicable time specified in
paragraphs (g)(1) and (g)(2) of this AD,
replace the separation link assembly on the
deployment bar of the emergency escape
system on all the applicable entry and service
doors with an improved separation link
assembly; and do all the applicable related
investigative and corrective actions before
further flight; by accomplishing all of the
applicable actions specified in the
Accomplishment Instructions of any service
bulletin identified in table 1 of this AD. After
April 2, 2009 (the effective date of AD 2009—
04-12), only Boeing Special Attention
Service Bulletin 767-25—-0428, Revision 1 or
Revision 3 may be used to accomplish the
requirements of AD 2009-04-12. After the
effective date of this AD, only Revision 3 may
be used.
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TABLE 1—SERVICE INFORMATION

Boeing special attention Service Bulletin— Revision— Dated—
TOT—25—0428 ... e e Original .......cccceviienen. August 23, 2007.
767-25-0428 1 May 8, 2008.
TBT—25—0428 ...ttt ettt st ne e et e sneesreenneenrees | O tateesireesseeere e s e ereenne e October 21, 2010.

(1) For airplanes other than those having
variable number VN 137: Within 48 months
after April 2, 2009.

(2) For the airplane having variable number
VN 137: Within 48 months after the effective
date of this AD.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(h) Actions done before the effective date
of this AD in accordance with Boeing Special
Attention Service Bulletin 767—-25-0428,
Revision 2, dated February 4, 2010, are
acceptable for compliance with the
corresponding requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) AMOCs approved for AD 2009-04—-12
are approved as AMOCs for the
corresponding provisions of this AD.

Related Information

(j) For more information about this AD,
contact Stephen Styskal, Aerospace Engineer,
Cabin Safety and Environmental Systems
Branch, ANM-150S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057—-3356; phone:
(425) 917—-6439; fax: (425) 917—-6590; e-mail:
stephen.styskal@faa.gov.

(k) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on July 8,
2011.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-18136 Filed 7-18-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2011-0691; Directorate
Identifier 2011-NE-26—AD]

RIN 2120-AA64

Airworthiness Directives; Lycoming
Engines Model TIO 540-A Series
Reciprocating Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); rescission.

SUMMARY: We propose to rescind an
airworthiness directive (AD) for
Lycoming Engines model TIO 540-A
series reciprocating engines. The
existing AD, AD 71-13-01 (Amendment
39-1231) resulted from a report of a
failed fuel injector tube assembly.

Since we issued AD 71-13-01, we
became aware that Lycoming Engines no
longer supports Service Bulletin (SB)
No. 335A, which was incorporated by
reference in AD 71-13-01. The intent of
the requirements of that SB is now in
Lycoming Engines Mandatory SB No.
342F. This proposal to rescind AD 71—
13-01 allows the public the opportunity
to comment on the FAA’s determination
of the duplication of requirements in
another AD, before we rescind the
engine-level AD.

DATES: We must receive comments on
this proposed AD by September 2, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 0590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

e Fax:(202)493-2251.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (phone: 800-647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Norm Perenson, Aerospace Engineer,
New York Aircraft Certification Office,
FAA, Engine & Propeller Directorate,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; phone: 516—-228—
7337; fax: 516—794-5531; e-mail:
Norman.perenson@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD rescission. Send your
comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0691; Directorate Identifier
2011-NE-26—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD rescission.
We will consider all comments received
by the closing date and may amend this
proposed AD rescission based on those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD
rescission. Using the search function of
the Web site, anyone can find and read
the comments in any of our dockets,
including, if provided, the name of the
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individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

In June of 1971, the FAA Engine &
Propeller Directorate issued AD 71-13—
01. That AD requires a one-time visual
inspection of external fuel injector lines
on Lycoming Engines model TIO 540-
A series reciprocating engines for fuel
stains, cracks, dents, and bend radii
under %s inch and, if necessary, removal
from service and replacement with
serviceable parts. That AD also requires
installing if necessary, fuel injector line
support clamps in accordance with
Lycoming Engines SB No. 335 or later
version of that SB.

Since we issued AD 71-13-01,
Lycoming Engines has informed us that
it no longer supports SB No. 335A. They
also pointed out that Lycoming Engines
Mandatory SB No. 342F, dated June 4,
2010, or the Instructions for Continued
Airworthiness section of the Engine
Overhaul Manual is the service
information the owners, operators, and
certificated repair facilities must use for
initial and repetitive visual inspections
of external fuel lines, on all affected
Lycoming Engines reciprocating
engines.

We incorporated by reference
Lycoming Engines Mandatory SB No.
342E, dated May 18, 2004, in AD 2008—
14-07 (73 FR 39574, July 10, 2008). We
are in the process of issuing a
supersedure to that AD, which will
incorporate by reference Lycoming
Engines Mandatory SB No. 342F, dated
June 4, 2010.

FAA’s Determination and Requirements
of This Proposed AD Rescission

We are proposing this AD rescission
of AD 71-13-01 because we evaluated
all information and determined that the
requirements of that AD are no longer
supported by Lycoming Engines SB No.
335A, but are supported by Mandatory
SB No. 342E, Mandatory SB 342F, and
the Instructions for Continued
Airworthiness section of the Engine
Overhaul Manual.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
rescission would not have federalism
implications under Executive Order
13132. This proposed AD rescission
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify this proposed rescission of a
regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD rescission and placed
it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
rescinding airworthiness directive (AD)
71-13-01, Amendment 39-1231:

Lycoming Engines (formerly Textron
Lycoming Division, AVCO Corporation):
Docket No. FAA-2011-0691; Directorate
Identifier 2011-NE-26—AD.

(a) Comments Due Date

We must receive comments by September
2, 2011.
(b) Affected ADs

This AD rescinds AD 71-13-01.

(c) Applicability

This AD applies to Lycoming Engines
model TIO 540-A series reciprocating
engines, with serial numbers lower than
1931-61.

Issued in Burlington, Massachusetts, on
July 13, 2011.
Colleen M. D’Alessandro,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2011-18170 Filed 7-18-11; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2010-0710; Directorate
Identifier 2010-NE-26—AD]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
Arriel 1 Series Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to revise an
existing airworthiness directive (AD)
that applies to the products listed above.
The existing AD currently requires
removing from service certain gas
generator second stage turbine discs,
part number (P/N) 0 292 25 040 0, that
are not marked with “CFR” before the
discs exceed 2,500 cycles-in-service
(CIS) since-new or within 20 CIS from
the effective date of the AD, whichever
occurs later. That AD also requires
removing from service certain gas
generator second stage turbine discs,
P/N 0 292 25 040 0, that are marked
with “CFR” before the discs exceed
3,500 CIS since-new. Since we issued
that AD, Turbomeca has restored all or
part of the life limits of the affected
discs, and the European Aviation Safety
Agency (EASA) issued AD 2010-
0101R2, dated March 24, 2011 to do the
same. This proposed AD would still
prevent disc failure but extends the life
limits of the affected discs. We are
proposing this AD to prevent failure of
the gas generator second stage turbine
disc which could result in the release of
high energy debris and damage to the
helicopter.
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DATES: We must receive comments on
this proposed AD by September 2, 2011.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Turbomeca, 40220
Tarnos, France; phone: 33 05 59 74 40
00, fax: 33 05 59 74 45 15. You may
review copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Rose
Len, Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: 781-238-7772; fax: 781—
238-7199; e-mail: rose.len@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2010-0710; Directorate Identifier
2010-NE-26—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On September 10, 2010, we issued AD
2010-19-06, Amendment 39-16434 (75
FR 57371, September 21, 2010), for
Turbomeca Arriel 1 series turboshaft
engines. That AD requires removing
from service gas generator second stage
turbine discs, P/N 0 292 25 040 0 that
do not have the “CFR” marking, before
exceeding 2,500 CIS since-new or
within 20 CIS from the effective date of
the AD, whichever occurs later. That AD
also requires removing from service gas
generator second stage turbine discs, P/
N 0 292 25 040 0 that have the “CFR”
marking, before exceeding 3,500 CIS
since-new. Discs that have the “CFR”
marking have been inspected using a
“reinforced” eddy-current inspection
(ECI). Discs that do not have the “CFR”
marking have not been inspected using
the “reinforced” ECI. Based on the
“reinforced” ECI and additional
analysis finding performed by
Turbomeca, the discs with the “CFR”
marking are compliant with their
original published life limit of 6,500 CIS
since-new, and the life limit of discs
with no “CFR” marking can be
increased to 4,000 CIS since-new. AD
2010-19-06 resulted from Mandatory
Continuing Airworthiness Information
(MCAI) issued by an aviation authority
of another country to identify and
correct an unsafe condition on an
aviation product. We issued that AD to
prevent failure of the gas generator
second stage turbine disc which could
result in the release of high energy
debris and damage to the helicopter.

Actions Since Existing AD Was Issued

Since we issued AD 2010-19-06,
Turbomeca has restored all or part of the
life limits of the affected discs, based on
the reinforced eddy current inspection
that provides an improved detection
threshold of any metallurgical non-
conformities in the discs, in
combination with additional testing and
analysis.

Also since we issued AD 2010-19-06,
EASA has issued MCAI AD 2010—
0101R2, dated March 24, 2011, which,
for gas generator second stage turbine
discs, P/N 0 292 25 040 0 that do not
have the “CFR” marking, increases the
life limit to 4,000 cycles, and for gas
generator second stage turbine discs,
P/N 0 292 25 040 0 that have the “CFR”
marking, returns the life limit to the

original published life limit of 6,500
cycles.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
removing gas generator second stage
turbine discs, P/N 0 292 25 040 0 that
do not have the “CFR” marking, from
service before exceeding 4,000 CIS
since-new. This proposed AD would
also require removing gas generator
second stage turbine discs, P/N 0 292 25
040 0 that have the “CFR” marking,
from service before exceeding 6,500 CIS
since-new.

Costs of Compliance

We estimate that this proposed AD
would affect 203 Turbomeca Arriel 1
series turboshaft engines on helicopters
of U.S. registry. We estimate that no
additional labor costs would be incurred
to return part of the life limit of the
discs that do not have the “CFR”
marking, to the original published life
limit. Based on these figures, we
estimate the total cost of the proposed
AD to U.S. operators to be $0.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not

have a substantial direct effect on the
States, on the relationship between the
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national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-19-06, Amendment 39-16434 (75
FR 57371 September 21, 2010), and
adding the following new AD:

Turbomeca: Docket No. FAA-2010-0710;
Directorate Identifier 2010-NE-26—AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by September 2, 2011.

(b) Affected ADs

This AD revises AD 2010-19-06,
Amendment 39-16434.

(c) Applicability
This AD applies to Turbomeca Arriel 1A,
1A1, 1B, 1C, 1C1, 1C2, 1D, 1D1, and 1S1

turboshaft engines that have incorporated
Modification TU347.

(d) Unsafe Condition

This AD was prompted by Turbomeca
restoring all or part of the life limits of the
affected discs. We are issuing this AD to
prevent failure of the gas generator second
stage turbine disc which could result in the
release of high energy debris and damage to
the helicopter.

(e) Compliance

(1) Comply with this AD within the
compliance times specified, unless already
done.

(2) Remove from service gas generator
second stage turbine discs, part number (P/
N) 0 292 25 040 0 that do not have the “CFR”
marking, before exceeding 4,000 cycles-in-
service (CIS) since-new.

(3) Remove from service gas generator
second stage turbine discs, P/N 0 292 25 040
0 that have the “CFR” marking, before
exceeding 6,500 CIS since-new.

(4) Gas Generator Second Stage Turbine
Installation Prohibition

(i) After the effective date of this AD, do
not install into any engine gas generator
second stage turbine discs, P/N 0 292 25 040
0 that do not have the “CFR” marking, and
have 4,000 or more CIS since-new.

(ii) After the effective date of this AD, do
not install into any engine gas generator
second stage turbine discs, P/N 0 292 25 040
0 that have the “CFR” marking, and have
6,500 or more CIS since-new.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, has the authority to approve AMOCGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19.

(g) Related Information

(1) Refer to Turbomeca Alert Mandatory
Service Bulletin No. A292 72 0831, Version
C, dated March 3, 2011, for related
information. Contact Turbomeca, 40220
Tarnos, France; phone: 33 05 59 74 40 00,
fax: 33 05 59 74 45 15, for a copy of this
service information.

(2) You may review copies of the
referenced service information at the FAA,
Engine & Propeller Directorate, 12 New
England Executi