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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—-AM33

Prevailing Rate Systems; Redefinition
of the Northeastern Arizona and
Southern Colorado Appropriated Fund
Federal Wage System Wage Areas

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing a final rule to
redefine the geographic boundaries of
the Northeastern Arizona and Southern
Colorado appropriated fund Federal
Wage System (FWS) wage areas. The
final rule redefines Dolores, Montrose,
Ouray, San Juan, and San Miguel
Counties, CO, and the Curecanti
National Recreation Area portion of
Gunnison County, CO, from the
Southern Colorado wage area to the
Northeastern Arizona wage area. These
changes are based on consensus
recommendations of the Federal
Prevailing Rate Advisory Committee to
best match the above counties to a
nearby FWS survey area.

DATES: This regulation is effective on
August 22, 2011.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838; e-
mail pay-leave-policy@opm.gov; or Fax:
(202) 606—4264.

SUPPLEMENTARY INFORMATION: On
February 22, 2011, the U.S. Office of
Personnel Management (OPM) issued a
proposed rule (76 FR 9694) to redefine
Dolores, Montrose, Ouray, San Juan, and
San Miguel Counties, CO, and the
Curecanti National Recreation Area
portion of Gunnison County, CO, from
the Southern Colorado wage area to the
Northeastern Arizona wage area. The
proposed rule had a 30-day comment

period during which OPM received no
comments.

The Federal Prevailing Rate Advisory
Committee (FPRAC), the national labor-
management committee responsible for
advising OPM on matters concerning
the pay of FWS employees,
recommended these changes by
consensus. FPRAC recommended no
other changes in the geographic
definitions of the Northeastern Arizona
and Southern Colorado wage areas.

CFR Correction

In addition, this final rule deletes
Pitkin County, CO, as an area of
application county in the Southern
Colorado wage area. OPM redefined
Pitkin County as part of the area of
application of the Denver, CO, wage
area in a final rule published in 2000
(65 FR 26119). However, Pitkin County
continues to incorrectly appear listed as
an area of application county in the
Southern Colorado wage area. The
Denver wage area correctly lists Pitkin
County as one of its area of application
counties.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, the U.S. Office of
Personnel Management amends 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

m 2. Appendix C to subpart B is
amended by revising the wage area
listings for the Northeastern Arizona
and Southern Colorado wage areas to
read as follows:

Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas

* * * * *

ARIZONA
Northeastern Arizona
Survey Area
Arizona:
Apache
Coconino
Navajo
New Mexico:
McKinley
San Juan
Area of Application. Survey area plus:
Colorado:
Dolores
Gunnison (Only includes the Curecanti
National Recreation Area portion)
La Plata
Montezuma
Montrose
Ouray
San Juan
San Miguel
Utah:
Kane
San Juan (Does not include
Canyonlands National Park portion)

the

* * * * *

Colorado

* * * * *

Southwestern Colorado
Survey Area
Colorado:
El Paso
Pueblo
Teller
Area of Application. Survey area plus:
Colorado:
Alamosa
Archuleta
Baca
Bent
Chaffee
Cheyenne
Conejos
Costilla
Crowley
Custer
Delta
Fremont
Gunnison
Curecanti
portion)
Hinsdale
Huerfano
Kiowa
Kit Carson
Las Animas
Lincoln
Mineral
Otero
Prowers
Rio Grande

(Does mnot include the
National Recreation Area
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Saguache SUPPLEMENTARY INFORMATION: introduction and dissemination of plant
. . . . . Background pests that are new to or not widely

[FR Doc. 2011-18533 Filed 7-21-11; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 301 and 319

[Docket No. APHIS-2010-0127]

RIN 0579-AD34

Movement of Hass Avocados From

Areas Where Mediterranean Fruit Fly
or South American Fruit Fly Exist

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations to relieve certain restrictions
regarding the movement of fresh Hass
variety avocados. Specifically, we are
amending our domestic regulations to
provide for the interstate movement of
Hass avocados from Mediterranean fruit
fly quarantined areas in the United
States with a certificate if the fruit is
safeguarded after harvest in accordance
with specific measures. We are also
amending our foreign quarantine
regulations to remove trapping
requirements for Mediterranean fruit fly
for Hass avocados imported from the
State of Michoacan, Mexico,
requirements for treatment or origin
from an area free of Mediterranean fruit
fly for Hass avocados imported from
Peru, and requirements for trapping or
origin from an area free of South
American fruit fly for Hass avocados
imported from Peru. These actions are
warranted in light of research
demonstrating the limited host status of
Hass avocados to Mediterranean fruit fly
and South American fruit fly. By
amending both our domestic and foreign
quarantine regulations, we are making
them consistent with each other and
relieving restrictions for Mexican and
Peruvian Hass avocado producers. In
addition, this action provides a means
for Hass avocados to be moved interstate
if the avocados originate from a
Mediterranean fruit fly quarantined area
in the United States.

DATES: Effective Date: July 22, 2011.

FOR FURTHER INFORMATION CONTACT: Mr.
Tony Roman, Import Specialist,
Regulations, Permits, and Manuals,
PPQ, APHIS, 4700 River Road Unit 133,
Riverdale, MD 20737-1231; (301) 734—
0627.

The domestic fruit fly regulations,
contained in 7 CFR 301.32 through
301.32-10 (referred to below as the
domestic regulations), were established
to prevent the spread of certain fruit fly
species, including Ceratitis capitata
(Mediterranean fruit fly), into
noninfested areas of the United States.
The regulations designate soil and many
fruits, nuts, vegetables, and berries as
regulated articles and impose
restrictions on the interstate movement
of those regulated articles from
regulated areas.

Avocado, Persea americana
(including the variety Hass), is listed as
a regulated article for Mediterranean
fruit fly, melon fruit fly (Bactrocera
cucurbitae), Mexican fruit fly
(Anastrepha ludens), Oriental fruit fly
(Bactrocera dorsalis), peach fruit fly
(Anastrepha zonata), and sapote fruit
fly (Anastrepha serpentina) in the
regulations. Because avocados are listed
as regulated articles, they may not be
moved interstate from an area
quarantined for one of those fruit flies
unless the movement is authorized by a
certificate or limited permit. In general,
avocados may be eligible for a certificate
if a bait spray is applied to the
production site beginning prior to
harvest and continuing through the end
of harvest or if a post-harvest irradiation
treatment is applied to the fruit. To be
eligible for a limited permit, a regulated
article must be moved to a specific
destination for specialized handling,
utilization, or processing or for
treatment and meet all other applicable
provisions of the regulations. For Hass
avocados moving interstate from any
Mexican fruit fly or sapote fruit fly
quarantined area, the avocados may be
moved interstate under certificate if the
fruit is safeguarded after harvest in
accordance with specific measures set
out in § 301.32—4(d). We have
determined that Hass avocados are a
host for Mexican fruit fly and sapote
fruit fly only after harvest; these
measures are designed to prevent Hass
avocados harvested in a quarantined
area from being infested with these fruit
flies after harvest. Avocados handled in
accordance with these measures are
thus allowed to move from the
quarantined area without further
restriction under the certificate.

The regulations in “Subpart-Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-50, referred to below as
the import regulations) prohibit or
restrict the importation of fruits and
vegetables into the United States from
certain parts of the world to prevent the

distributed within the United States.

The requirements for importing Hass
variety avocados into the United States
from Michoacédn, Mexico, are described
in § 319.56—30. Those requirements
include pest surveys and pest risk-
reducing practices, treatment,
packinghouse procedures, inspection,
and shipping procedures. Although
Mediterranean fruit fly is not known to
be present in Michoacén, Mexico, the
regulations require that trapping be
conducted for Mediterranean fruit fly
and that any fruit fly finds are reported
to the Animal and Plant Health
Inspection Service (APHIS).

The regulations in § 319.56-50 allow
the importation into the continental
United States of Hass avocados from
Peru provided, among other things, that
the avocados originate from an area free
of Mediterranean fruit fly or that the
avocados have been treated for
Mediterranean fruit fly in accordance
with our phytosanitary treatment
regulations in 7 CFR part 305. In
addition, the regulations in § 319.56-50
require that the avocados must either
originate from an area within Peru that
is free of South American fruit fly or an
area with low pest prevalence for South
American fruit fly and where trapping
for South American fruit fly is
conducted.

On April 4, 2011, we published in the
Federal Register (76 FR 18419-18421,
Docket No. APHIS-2010-0127) a
proposal ! to amend our domestic
quarantine regulations to provide for the
interstate movement of Hass avocados
from Mediterranean fruit fly
quarantined areas in the United States
with a certificate if the fruit is
safeguarded after harvest in accordance
with specific measures. We also
proposed to amend our foreign
quarantine regulations to remove
trapping requirements for
Mediterranean fruit fly for Hass
avocados imported from Michoacan,
Mexico, the treatment requirements and
origin restrictions for Mediterranean
fruit fly for imported Hass avocados
from Peru, and the trapping
requirements and origin restrictions for
South American fruit fly for imported
Hass avocados from Peru. These
proposed actions were intended to make
our domestic and foreign requirements
for movement of Hass avocados
consistent with each other, relieve
restrictions for Mexican and Peruvian

1To view the proposed rule, the commodity
import evaluation document, and the comments we
received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2010-0127.
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Hass avocado producers, and provide an
alternative means for Hass avocados to
be moved interstate if the avocados
originate from a Mediterranean fruit fly
quarantined area in the United States.

We solicited comments concerning
our proposal for 30 days ending May 4,
2011. We reopened and extended the
deadline for comments until May 18,
2011, in a document published in the
Federal Register on May 9, 2011 (76 FR
26654—26655). We received 30
comments by that date. They were from
private citizens, customs brokers, trade
associations, a State department of
agriculture, growers, industry groups,
chambers of commerce, ports, and
foreign governments. The majority of
commenters supported the proposed
rule. Several commenters submitted
comments that were not germane to the
rule. The issues raised by the other
commenters are discussed below.

One commenter stated that, because
Hass avocados have been proven to be
limited hosts for South American fruit
fly and Mediterranean fruit fly, APHIS
should relieve movement restrictions on
Hass avocados from all countries with
Mediterranean fruit fly and South
American fruit fly that ship Hass
avocados to the United States. The
commenter stated that this would fulfill
our bilateral and multilateral sanitary
and phytosanitary agreements.

Currently, Hass avocados are allowed
entry into the United States from the
State of Michoacan, Mexico, and Peru
under the regulations in §§ 319.56-30
and 319.56-50, respectively. In
addition, Hass avocados are allowed
entry into the United States from Chile
administratively, provided that the
avocados originate from an area free of
the Mediterranean fruit fly or that the
avocados have been treated by either
cold treatment or fumigation with
methyl bromide. Because we recognize
Chile as free of Mediterranean fruit fly
and South American fruit fly, we did
not mention Chile in our proposed rule;
however, we are also relieving
movement restrictions on Hass avocados
from Chile due to Mediterranean fruit
fly, should Mediterranean fruit fly be
reintroduced to Chile. In the event that
another country where Mediterranean
fruit fly and South American fruit fly
are present is authorized to export Hass
avocados to the United States, we will
not impose movement restrictions
associated with those fruit flies, except
for post-harvest safeguarding as
described in the proposed rule.

One commenter expressed concern
that Peru’s research protocol and
findings, particularly with respect to the
host status of Hass avocados for South
American fruit fly, were not subjected to

peer review. The commenter further
stated that the NPPO of Peru should
conduct additional experiments to test
host susceptibility to South American
fruit fly using fruit of varying degrees of
maturity from stressed trees. The
commenter cited the abandonment of
the regulatory protocol allowing the
movement of Sharwil variety avocados
from Hawaii to the continental United
States due to repeated finds of Oriental
fruit fly larva within avocado fruit
during drought conditions.

While Peru’s report on the host status
of Hass avocado for South American
fruit fly was not peer-reviewed, their
research corroborated current literature,
including peer-reviewed research
conducted by Martin Aluja et al.,2
concluding that, under most
circumstances, Hass avocados are
generally poor hosts for Anastrepha
spp. fruit flies. As stated in the
commodity import evaluation document
published in connection with the
proposed rule, APHIS does not consider
South American fruit fly to infest Hass
avocados in Mexico, but we included it
in the pest list for Hass avocados from
Peru due to a lack of host records and
data. Peru subsequently conducted a
study on host status and came to the
conclusion that Hass avocados in Peru
are not hosts to South American fruit
fly. As stated in our commodity import
evaluation document, the main risk of
fruit fly infestation is from avocado fruit
outside of the normal population, i.e.,
fruit that is left to become overripe on
the tree, injured or damaged fruit, fruit
picked up from the ground, picked fruit
left in the field for days, and fruit that
is the wrong cultivar. Therefore, we
have determined that Hass avocados are
conditional nonhosts for Mediterranean
fruit fly and South American fruit fly.
We have encouraged Peru to submit the
data they submitted to us regarding the
host status of Hass avocado to South
American fruit fly for publication in a
peer-reviewed journal.

The commenter is correct that the
regulatory protocol allowing Sharwil
avocados to be moved to the continental
United States from Hawaii was
abandoned due to repeated finds of
Oriental fruit fly larva within avocado
fruit. However, the situation within
Hawaii was fundamentally different
than the situation within Peru for
several reasons, not the least of which
is the different fruit fly species and
avocado varieties involved.

2 Aluja, M., F. Diaz-Fleischer and J. Arredondo.
2004. Nonhost Status of Commercial Persea
americana ‘Hass’ to Anastrepha Iudens, Anastrepha
obliqua, Anastrepha serpentina, and Anastrepha
striata (Diptera: Tephritidae) in Mexico. J. Econ.
Entomol. 97(2): 293-309.

Apart from variety-host interactions,
other factors indicate that the problems
with interstate movement of Sharwil
variety avocados are not likely to occur
in Hass variety avocados. For example,
the exocarp of the Hass avocado fruit
provides a barrier to infestation by fruit
flies that may not be offered by the
exocarp of other varieties of avocados.
In general, drought conditions may
increase incidences of fruit fly
infestation of avocados, in particular
due to an increase in a specific type of
peduncle damage called girdling.
However, unlike Sharwil avocados in
Hawaii, it has been shown that Hass
avocados in Mexico that experience
girdling do not reach a size conducive
to export (see footnote 2). Therefore,
they are not likely to be included in
commercial shipments. In addition, it is
unlikely that avocado trees in Peru
would undergo drought stress because
the avocado groves there are irrigated.
Mature ripe fruit, including Hass
avocados, are also more susceptible to
insect infestation than immature or
“green” fruit; the greater distance that
Peruvian Hass avocados must travel to
reach the United States means that
mature ripe Hass avocados would not be
packed for export to the United States,
as they would spoil by the time they
arrived on the export market.

One commenter asked what sort of
oversight APHIS would have over our
Hass avocado import programs and
what resources will be made available to
ensure that the provisions in the
regulations are carried out.

As signatories to the International
Plant Protection Convention, the
national plant protection organizations
(NPPO) of Mexico, Peru, and Chile are
obligated to fulfill their responsibilities
for importation of Hass avocados. In
addition, we have APHIS employees
stationed in countries throughout the
world, including Mexico, Peru, and
Chile, to monitor import program
activities. We have conducted site visits
as part of developing our import
requirements and found the NPPOs of
Mexico, Peru, and Chile to have the
necessary resources and capacity to
implement them. In addition, all Hass
avocado shipments are subject to
inspection at the port of entry, which
may include fruit cutting to ensure
freedom from quarantine pests. This
inspection serves as a check on the
effectiveness of the required mitigations.

One commenter suggested that each
avocado importer provide a bond that
could be used to pay for mitigating
potential pest outbreaks as a result of
the importation.

We do not consider such a bond
requirement to be practical, largely
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because no country in the world
requires the indemnification of
agricultural products offered for
importation; if the United States were to
set a precedent and require such
indemnification, it would be only a
matter of time before our domestic
agricultural producers would be
required to put up similar bonds for
their exports. Any grower or farmer has
little control over his or her produce
once it has left the grove or farm, let
alone once it has been exported to
another nation. Finally, requiring such
indemnification would run counter to
our obligations under current
international trade agreements and
would certainly be subject to challenge
by our trading partners. For these
reasons, the use of such bonds is
considered impractical. In addition, as
our import requirements are sufficient
to mitigate the risk of pest introduction
via the importation of Hass avocados,
we do not believe that such a
requirement would be necessary in any
case.

Several commenters expressed
concern regarding the impact of the
proposed rule on U.S. avocado
producers. One commenter pointed to a
historical decrease in U.S. avocado
acreage and stated that increasing U.S.
regulatory constraints and water costs as
well as lower-priced foreign imports
have accelerated the decline in avocado
acreage in recent years. The commenter
further stated that lowering the costs
borne by foreign producers and allowing
unlimited foreign imports will drive
domestic avocado producers out of
business, resulting in the permanent
loss of the domestic avocado industry,
which will have an adverse economic
effect for businesses connected with the
domestic avocado industry. In addition,
the commenter stated that communities
in the United States where avocados are
currently grown would suffer from
fallowed farm land. The commenter
recommended that, before additional
Peruvian avocados are imported, a far-
reaching and comprehensive economic
impact analysis be prepared, preferably
by an independent third party, to
evaluate the impacts to the U.S. avocado
industry and the effects of additional
pressures.

While the commenter is correct that
U.S. avocado acreage has declined in
the past 25 years, many factors could
contribute to that decline, including the
increasing opportunity cost of avocado
production and the conversion of
avocado groves to residential or
commercial lots. In addition, despite a
decrease in avocado acreage, avocado
production has remained approximately
the same over that period. While APHIS

does not place specific limits on imports
of agricultural products generally,
APHIS does allow imports to occur only
after pest risks are investigated and
appropriate mitigation measures are in
place.

This rule will allow foreign producers
to realize cost savings, and may increase
imports. However, we have determined
that the domestic avocado industry will
not be significantly adversely affected
by this rule. Avocados from Chile,
Mexico, and Peru are currently allowed
importation into the United States and,
in the case of Mexico and Chile, have
been allowed into the United States for
a number of years. Despite this, the U.S.
avocado industry is still very active and
there have been no introductions of
pests that can be traced to avocado
imports in the United States.

APHIS does realize that additional
imports may place downward pressure
on domestic Hass avocado prices, but it
also may mean greater availability and
potentially greater demand by
consumers for all avocados, imported
and domestic alike.

Should domestic avocado production
decline as a result of this rule, some
land may be removed from avocado
production. However, fallowing land
implies that opportunity cost of avocado
production land is zero. On the
contrary, the land will be put to a use
that provides the owner with the highest
return, which could include
noneconomic considerations. We would
also like to emphasize that, by allowing
imports to occur under reasonable
science-based restrictions, we advocate
for a more accessible world market for
U.S. exports as well.

The additional areas of study
suggested by the commenter are beyond
the requirements of the Regulatory
Flexibility Act, which requires agencies
to evaluate the potential effects of their
proposed and final rules on small
businesses, small organizations, and
small governmental jurisdictions and to
prepare and make available for public
comment a regulatory flexibility
analysis that describes expected impacts
of a rule on small entities. In addition,
we believe a study of that scope is not
warranted given that this rule was not
intended to allow additional avocados
into the United States but to relieve
restrictions, which we have deemed no
longer necessary, on the importation of
Hass avocados already allowed entry.

Another commenter stated that,
because there are no domestic areas
quarantined for the presence of
Mediterranean fruit fly, it is not a
benefit to U.S. producers to remove
restrictions on the interstate movement
of Hass avocados for Mediterranean fruit

fly. The commenter further expressed
concern regarding the economic impact
of the rule on small entities and
recommended that APHIS consult an
economic report put out by the
University of California, Davis,
Department of Agricultural and
Resource Economics, in 2004 regarding
how to offset price impacts from
imported avocados.

While the commenter is correct that
there are currently no areas within the
United States quarantined for
Mediterranean fruit fly, we proposed to
remove restrictions on the movement of
Hass avocados due to Mediterranean
fruit fly if, in the future, areas of the
United States were to be quarantined for
Mediterranean fruit fly. Since 2005,
there have been 13 Mediterranean fruit
fly outbreaks in the United States. The
last outbreak of Mediterranean fruit fly
in California was in 2009, and it affected
avocado production areas. As stated
previously, avocados from Chile,
Mexico, and Peru are already allowed
entry into the United States; the final
rule merely relieves restrictions on the
movement of Hass avocados we have
determined are not necessary in light of
research demonstrating the limited host
status of Hass avocados to
Mediterranean and South American
fruit fly.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.
Immediate implementation of this rule
is necessary to provide relief to those
persons who are adversely affected by
restrictions we no longer find
warranted. The shipping season for Hass
avocados from Mexico, Peru, and Chile
is in progress. Making this rule effective
immediately will allow interested
producers and others in the marketing
chain to benefit during this year’s
shipping season. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective upon publication in the
Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.
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In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this rule on small
entities. Copies of the full analysis are
available on the Regulations.gov Web
site (see footnote 1 in this document for
a link to Regulations.gov) or by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

Within the United States, avocado
fruit is primarily produced in California,
Hawaii, and Florida. There were
approximately 8,200 farms producing
avocados in those States in 2007. About
180,000 metric tons (MT) of avocados
were produced annually in the United
States over a 20-year period beginning
in the 1990-1991 season. There is an
occasional fluctuation with an
occasional higher or lower production
amount than other years; the variance in
avocado production can be attributed to
various circumstances including
inclement weather.

Currently, the costs associated with
the Mediterranean fruit fly mitigation
measures on Hass avocados from
Mexico and Peru have increased the
cost of imported avocados for
consumers. Removing requirements for
treatment, trapping, and origin
restrictions for Hass avocados from
Mexico and Peru due to Mediterranean
fruit fly and South American fruit fly
will reduce the cost associated with
mitigation for producers, and in
consequence, likely lower the cost of
imported avocados for U.S. consumers.

The impact of the rule on Hass
avocado fruit operations in California,
Hawaii, and Florida will depend on the
volume and season of increased Hass
avocado imports from Mexico and Peru,
the volume and season of continental
U.S. production, the volume and season
of imports from other countries, as well
as U.S. consumption and export levels.
Consumer demand for avocados has
increased greatly in the past decade.
Imports of Hass avocados increased
from 56,000 MT in 2001 to a high of
420,000 MT in 2009.

The countries affected by the
mitigation treatment changes in this rule
already export Hass avocados to the
United States. It is worth noting that the
increase in imports of Hass avocados
has occurred over the last 10 years
while U.S. domestic avocado
production quantities and values have
remained relatively stable. It would
appear that the domestic market for
avocados continues to expand to absorb
both increasing imports and existing
domestic production rather than new
avocado imports displacing either
domestic production or existing

imports. It therefore does not appear
that the current increasing level of
imports has had a significant impact on
a substantial number of small avocado
producers or importers.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we are amending 7 CFR
parts 301 and 319 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106—-113, 113 Stat.
1501A—-293; sections 301.75-15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—224, 114 Stat. 400 (7 U.S.C. 1421 note).

§301.32-4 [Amended].

m 2. In § 301.32—4, paragraph (d)
introductory text is amended by
removing the word ‘“Mexican” and
adding the words “Mediterranean,
Mexican,” in its place.

PART 319—FOREIGN QUARANTINE
NOTICES

m 3. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701 7772, and
7781 7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

§319.56-30 [Amended].

m 4. Section 319.56-30 is amended by
removing paragraph (c)(1)(iii).

m 5. Section 319.56-50 is amended as
follows:

m a. By revising paragraphs (b)(1) and
(b)(2) to read as set forth below.

m b. By removing paragraphs (d) and (e)
and redesignating paragraphs (f) through
(j) as paragraphs (d) through (h),
respectively.

m c. By revising newly redesignated
paragraph (g) to read as set forth below.
m d. In newly redesignated paragraph
(h) introductory text, by removing the
words “In addition:” and by removing
newly redesignated paragraphs (h)(1)
through (h)(3).

§319.56-50 Hass avocados from Peru.

(b) * * * (1) The NPPO of Peru must
visit and inspect registered places of
production monthly, starting at least 2
months before harvest and continuing
until the end of the shipping season, to
verify that the growers are complying
with the requirements of paragraphs (c)
and (e) of this section and follow pest
control guidelines, when necessary, to
reduce quarantine pest populations.
Any personnel conducting trapping and
pest surveys under paragraph (d) of this
section must be trained and supervised
by the NPPO of Peru. APHIS may
monitor the places of production if
necessary.

(2) In addition to conducting fruit
inspections at the packinghouses, the
NPPO of Peru must monitor
packinghouse operations to verify that
the packinghouses are complying with
the requirements of paragraph (f) of this
section.

* * * * *

(g) NPPO of Peru inspection.
Following any post-harvest processing,
inspectors from the NPPO of Peru must
inspect a biometric sample of fruit from
each place of production at a rate to be
determined by APHIS. The inspectors
must visually inspect for the quarantine
pests listed in the introductory text of
this section and must cut fruit to inspect
for S. catenifer. If any quarantine pests
are detected in this inspection, the place
of production where the infested
avocados were grown will immediately
be suspended from the export program
until an investigation has been
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conducted by APHIS and the NPPO of
Peru and appropriate mitigations have

been implemented.
* * * * *

Done in Washington, DC, this 19th day of
July 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-18707 Filed 7-20-11; 4:15 pm]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Office of Energy Policy and New Uses

7 CFR Part 2902
RIN 0503—-AA36

Designation of Biobased Items for
Federal Procurement

AGENCY: Departmental Management,
USDA.
ACTION: Final rule.

SUMMARY: The U.S. Department of
Agriculture (USDA) is amending the
Guidelines for Designating Biobased
Products for Federal Procurement, to
add 14 sections to designate items
within which biobased products will be
afforded Federal procurement
preference, as provided for under
section 9002 of the Farm Security and
Rural Investment Act of 2002, as
amended by the Food, Conservation,
and Energy Act of 2008 (referred to in
this document as ‘“‘section 9002”").
USDA is also establishing minimum
biobased contents for each of these
items.

DATES: This rule is effective August 22,
2011.

FOR FURTHER INFORMATION CONTACT: Ron
Buckhalt, USDA, Office of Procurement
and Property Management, Room 361,
Reporters Building, 300 7th St. SW.,
Washington, DC 20024; e-mail:
biopreferred@usda.gov; phone (202)
205-4008. Information regarding the
Federal biobased preferred procurement
program (one part of the BioPreferred
Program) is available on the Internet at
http://www.biopreferred.gov.
SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

1. Authority
1I. Background
III. Summary of Changes
IV. Discussion of Public Comments
V. Regulatory Information
A. Executive Order 12866: Regulatory
Planning and Review
B. Regulatory Flexibility Act (RFA)
C. Executive Order 12630: Governmental
Actions and Interference With

Constitutionally Protected Property
Rights

D. Executive Order 12988: Civil Justice
Reform

E. Executive Order 13132: Federalism

F. Unfunded Mandates Reform Act of 1995

G. Executive Order 12372:
Intergovernmental Review of Federal
Programs

H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

1. Paperwork Reduction Act

J. E-Government Act

K. Congressional Review Act

I. Authority

These items are designated under the
authority of section 9002 of the Farm
Security and Rural Investment Act of
2002 (FSRIA), as amended by the Food,
Conservation, and Energy Act of 2008
(FCEA), 7 U.S.C. 8102 (referred to in
this document as “section 9002”’).

II. Background

As part of the BioPreferred Program,
USDA published, on November 23,
2010, a proposed rule in the Federal
Register (FR) for the purpose of
designating a total of 14 items for the
preferred procurement of biobased
products by Federal agencies (referred
to hereafter in this FR notice as the
“preferred procurement program”). This
proposed rule can be found at 75 FR
71492. This rulemaking is referred to in
this preamble as Round 7 (RIN 0503—
AA36).

In the proposed rule, USDA proposed
designating the following 14 items for
the preferred procurement program:
Animal repellents; bath products;
bioremediation materials; compost
activators and accelerators; concrete and
asphalt cleaners; cuts, burns, and
abrasions ointments; dishwashing
products; erosion control materials;
floor cleaners and protectors; hair care
products, including shampoos and
conditioners as subcategories; interior
paints and coatings; oven and grill
cleaners; slide way lubricants; and
thermal shipping containers, including
durable and non-durable thermal
shipping containers as subcategories.

Today’s final rule designates the
proposed items within which biobased
products will be afforded Federal
procurement preference. USDA has
determined that each of the items being
designated under today’s rulemaking
meets the necessary statutory
requirements; that they are being
produced with biobased products; and
that their procurement will carry out the
following objectives of section 9002: to
improve demand for biobased products;
to spur development of the industrial
base through value-added agricultural

processing and manufacturing in rural
communities; and to enhance the
Nation’s energy security by substituting
biobased products for products derived
from imported oil and natural gas.

When USDA designates by
rulemaking an item (a generic grouping
of products) for preferred procurement
under the BioPreferred Program,
manufacturers of all products under the
umbrella of that item, that meet the
requirements to qualify for preferred
procurement, can claim that status for
their products. To qualify for preferred
procurement, a product must be within
a designated item and must contain at
least the minimum biobased content
established for the designated item.
When the designation of specific items
is finalized, USDA will invite the
manufacturers and vendors of these
qualifying products to post information
on the product, contacts, and
performance testing on its BioPreferred
Web site, http://www.biopreferred.gov.
Procuring agencies will be able to utilize
this Web site as one tool to determine
the availability of qualifying biobased
products under a designated item. Once
USDA designates an item, procuring
agencies are required generally to
purchase biobased products within
these designated items where the
purchase price of the procurement item
exceeds $10,000 or where the quantity
of such items or of functionally
equivalent items purchased over the
preceding fiscal year equaled $10,000 or
more.

Subcategorization. Most of the items
USDA is considering for designation for
preferred procurement cover a wide
range of products. For some items, there
are subgroups of products within the
item that meet different requirements,
uses and/or different performance
specifications. Where such subgroups
exist, USDA intends to create
subcategories within the designated
items. In sum, USDA looks at the
products within each item category to
evaluate whether there are subgroups of
products within the item that have
different characteristics or that meet
different performance specifications
and, where USDA finds these types of
differences, it intends to create
subcategories with the minimum
biobased content based on the tested
products within the subcategory.

For some items, however, USDA may
not have sufficient information at the
time of designation to create
subcategories within an item. In such
instances, USDA may either designate
the item without creating subcategories
(i.e., defer the creation of subcategories)
or designate one subcategory and defer
designation of other subcategories
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within the item until additional
information is obtained. Once USDA
has received sufficient additional
information to justify the designation of
a subcategory, the subcategory will be
designated through the proposed and
final rulemaking process.

Within today’s final rule, USDA has
subcategorized three of the items being
designated. The first item is hair care
products and the subcategories are (1)
shampoo products, and (2) conditioner
products. The second item is interior
paints and coatings and the
subcategories are (1) interior latex and
waterborne alkyd paints and coatings,
and (2) interior oil-based and
solventborne alkyd paints and coatings.
The third item is thermal shipping
containers and the subcategories are (1)
durable thermal shipping containers,
and (2) non-durable thermal shipping
containers.

Minimum Biobased Contents. The
minimum biobased contents being
established with today’s rulemaking are
based on products for which USDA has
biobased content test data. Because the
submission of product samples for
biobased content testing is on a strictly
voluntary basis, USDA was able to
obtain samples only from those
manufacturers who volunteered to
invest the resources required to submit
the samples.

In addition to considering the
biobased content test data for each item,
USDA also considers other factors
including public comments received on
the proposed minimum biobased
contents and product performance
information. USDA also considers the
overall range of the tested biobased
contents within an item, groupings of
similar values, and breaks (significant
gaps between two groups of values) in
the biobased content test data array.
USDA evaluates this information to
determine whether some products that
may have a lower biobased content also
have unique performance or
applicability attributes that would
justify setting the minimum biobased
content at a level that would include
these products. USDA believes that this
evaluation process allows it to establish
minimum biobased contents based on a
broad set of factors to assist the Federal
procurement community in its decisions
to purchase biobased products.

USDA makes every effort to obtain
biobased content test data on multiple
products within each item. For most
designated items, USDA has biobased
content test data on more than one
product within a designated item.
However, in some cases, USDA has been
able to obtain biobased content data for
only a single product within a

designated item. As USDA obtains
additional data on the biobased contents
for products within these designated
items and their subcategories, USDA
will evaluate whether the minimum
biobased content for a designated item
or subcategory will be revised.

USDA anticipates that the minimum
biobased content of an item that is based
on a single product is more likely to
change as additional products within
that designated item are identified and
tested. In today’s final rule, the
minimum biobased contents for both
subcategories under the thermal
shipping containers designated item are
based on a single tested product. Given
that only three biobased products have
been identified in this item, and only
one manufacturer of products within
each subcategory supplied a sample for
testing, USDA believes it is reasonable
to set minimum biobased contents for
these subcategories based on the single
data point for each subcategory.

Overlap with EPA’s Comprehensive
Procurement Guideline program for
recovered content products under the
Resource Conservation and Recovery
Act (RCRA) Section 6002. Some of the
products that are biobased items
designated for preferred procurement
under the preferred procurement
program may also be items the
Environmental Protection Agency (EPA)
has designated under the EPA’s
Comprehensive Procurement Guideline
(CPG) for products containing recovered
materials. In situations where it believes
there may be an overlap, USDA is
asking manufacturers of qualifying
biobased products to make additional
product and performance information
available to Federal agencies conducting
market research to assist them in
determining whether the biobased
products in question are, or are not, the
same products for the same uses as the
recovered content products.
Manufacturers are asked to provide
information highlighting the sustainable
features of their biobased products and
to indicate the various suggested uses of
their product and the performance
standards against which a particular
product has been tested. In addition,
depending on the type of biobased
product, manufacturers are being asked
to provide other types of information,
such as whether the product contains
fossil energy-based components
(including petroleum, coal, and natural
gas) and whether the product contains
recovered materials. Federal agencies
also may ask manufacturers for
information on a product’s biobased
content and its profile against
environmental and health measures and
life-cycle costs (the ASTM Standard

D7075, “Standard Practice for
Evaluating and Reporting
Environmental Performance of Biobased
Products,” or the Building for
Environmental and Economic
Sustainability (BEES) analysis for
evaluating and reporting on
environmental performance of biobased
products). Federal agencies may then
use this information to make purchasing
decisions based on the sustainability
features of the products. Detailed
information on ASTM Standard D7075,
and other ASTM standards, can be
found on ASTM’s Web site at http://
www.astm.org. Information on the BEES
analytical tool can be found on the Web
site http://www.bfrl.nist.gov/oae/
software/bees.html.

Section 6002 of RCRA requires a
procuring agency procuring an item
designated by EPA generally to procure
such an item composed of the highest
percentage of recovered materials
content practicable. However, a
procuring agency may decide not to
procure such an item based on a
determination that the item fails to meet
the reasonable performance standards or
specifications of the procuring agency.
An item with recovered materials
content may not meet reasonable
performance standards or specifications,
for example, if the use of the item with
recovered materials content would
jeopardize the intended end use of the
item.

Where a biobased item is used for the
same purposes and to meet the same
Federal agency performance
requirements as an EPA-designated
recovered content product, the Federal
agency must purchase the recovered
content product. For example, if a
biobased hydraulic fluid is to be used as
a fluid in hydraulic systems and
because “lubricating oils containing re-
refined oil”” has already been designated
by EPA for that purpose, then the
Federal agency must purchase the EPA-
designated recovered content product,
“lubricating oils containing re-refined
o0il.” If, on the other hand, that biobased
hydraulic fluid is to be used to address
a Federal agency’s certain
environmental or health performance
requirements that the EPA-designated
recovered content product would not
meet, then the biobased product should
be given preference, subject to
reasonable price, availability, and
performance considerations.

This final rule designates one item for
preferred procurement for which there
may be overlap with an EPA-designated
recovered content product. The interior
latex and waterborne alkyd subcategory
within the interior paints and coatings
item may overlap with the EPA-
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designated recovered content products
“reprocessed latex paints” and
“consolidated latex paints.” EPA
provides recovered materials content
recommendations for these recovered
content products in a Recovered
Materials Advisory Notice (RMAN I).
The RMAN recommendations for these
CPG products can be found by accessing
EPA’s Web site http://www.epa.gov/
epaoswer/non-hw/procure/
products.htm and then clicking on the
apprgpriate product name.

Federal Government Purchase of
Sustainable Products. The Federal
government’s sustainable purchasing
program includes the following three
statutory preference programs for
designated products: The BioPreferred
Program, the Environmental Protection
Agency’s Comprehensive Procurement
Guideline for products containing
recovered materials, and the
Environmentally Preferable Purchasing
program. The Office of the Federal
Environmental Executive (OFEE) and
the Office of Management and Budget
(OMB) encourage agencies to implement
these components comprehensively
when purchasing products and services.

Procuring agencies should note that
not all biobased products are
“environmentally preferable.” For
example, unless cleaning products
contain no or reduced levels of metals
and toxic and hazardous constituents,
they can be harmful to aquatic life, the
environment, and/or workers.
Household cleaning products that are
formulated to be disinfectants are
required, under the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA),
to be registered with EPA and must
meet specific labeling requirements
warning of the potential risks associated
with misuse of such products. When
purchasing environmentally preferable
cleaning products, many Federal
agencies specify that products must
meet Green Seal standards for
institutional cleaning products or that
the products have been reformulated in
accordance with recommendations from
the EPA’s Design for the Environment
(DfE) program. Both the Green Seal
standards and the DfE program identify
chemicals of concern in cleaning
products. These include zinc and other
metals, formaldehyde, ammonia, alkyl
phenol ethoxylates, ethylene glycol, and
volatile organic compounds (VOC). In
addition, both require that cleaning
products have neutral or less caustic

H.
P In contrast, some biobased products
may be more environmentally preferable
than some products that meet Green
Seal standards for institutional cleaning
products or that have been reformulated

in accordance with EPA’s DfE program.
To fully compare products, one must
look at the “cradle-to-grave” impacts of
the manufacture, use, and disposal of
products. Biobased products that will be
available for preferred procurement
under this program have been assessed
as to their “cradle-to-grave” impacts.

One consideration of a product’s
impact on the environment is whether
(and to what degree) it introduces new
fossil carbon into the atmosphere. Fossil
carbon is derived from non-renewable
sources (typically fossil fuels such as
coal and oil), whereas renewable
biomass carbon is derived from
renewable sources (biomass). Qualifying
biobased products offer the user the
opportunity to manage the carbon cycle
and reduce the introduction of new
fossil carbon into the atmosphere.

Manufacturers of qualifying biobased
products designated under the preferred
procurement program will be able to
provide, at the request of Federal
agencies, factual information on
environmental and human health effects
of their products, including the results
of the ASTM D7075, or the comparable
BEES analysis which examines 12
different environmental parameters,
including human health. Therefore,
USDA encourages Federal procurement
agencies to consider that USDA has
already examined all available
information on the environmental and
human health effects of biopreferred
products, when making their purchasing
decisions.

Other Preferred Procurement
Programs. Federal procurement officials
should also note that biobased products
may be available for purchase by
Federal agencies through the AbilityOne
Program (formerly known as the Javits-
Wagner-O’Day (JWOD) program). Under
this program, members of organizations
including the National Industries for the
Blind (NIB) and the National Institute
for the Severely Handicapped (NISH)
offer products and services for preferred
procurement by Federal agencies. A
search of the AbilityOne Program’s
online catalog (www.abilityone.gov)
indicated that four of the items being
designated today (concrete and asphalt
cleaners, dishwashing detergent, floor
cleaners and protectors, and hair care
products) are available through the
AbilityOne Program. While there is no
specific product within these items
identified in the AbilityOne online
catalog as being a biobased product, it
is possible that such biobased products
are available or will be available in the
future. Also, because additional
categories of products are frequently
added to the AbilityOne Program, it is
possible that biobased products within

other items being designated today may
be available through the AbilityOne
Program in the future. Procurement of
biobased products through the
AbilityOne Program would further the
objectives of both the AbilityOne
Program and the preferred procurement
program.

Outreach. To augment its own
research, USDA consults with industry
and Federal stakeholders to the
preferred procurement program during
the development of the rulemaking
packages for the designation of items.
USDA consults with stakeholders to
gather information used in determining
the order of item designation and in
identifying: Manufacturers producing
and marketing products that fall within
an item proposed for designation;
performance standards used by Federal
agencies evaluating products to be
procured; and warranty information
used by manufacturers of end user
equipment and other products with
regard to biobased products.

Future Designations. In making future
designations, USDA will continue to
conduct market searches to identify
manufacturers of biobased products
within items. USDA will then contact
the identified manufacturers to solicit
samples of their products for voluntary
submission for biobased content testing.
Based on these results, USDA will then
propose new items for designation for
preferred procurement.

In the preamble to the first six items
designated for preferred procurement
(71 FR 13686, March 16, 2006), USDA
stated that it planned to identify
approximately 10 items in each future
rulemaking. In an effort to finalize the
designation of more items in a shorter
time period, USDA now plans to
increase the number of items in each
rulemaking, whenever possible. Thus,
today’s final rulemaking designates 14
items for preferred procurement.

USDA has developed a preliminary
list of items for future designation and
has posted this preliminary list on the
BioPreferred Web site. While this list
presents an initial prioritization of items
for designation, USDA cannot identify
with certainty which items will be
presented in each of the future
rulemakings. In response to comments
from other Federal agencies, USDA
intends to give increased priority to
those items that contain the highest
biobased content. In addition, as the
program matures, manufacturers of
biobased products within some industry
segments have become more responsive
to USDA'’s requests for technical
information than those in other
segments. Thus, items with high
biobased content and for which
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sufficient technical information can be
obtained quickly may be added or
moved up on the prioritization list.
USDA intends to update the list of items
for future designation on the
BioPreferred Web site every six months,
or more often if significant changes are
made to the list.

III. Summary of Changes

As a result of the comments received
on the proposed rule, USDA has made
several changes in finalizing the
proposed rule. These changes are
summarized in the remainder of this
section. A summary of each comment
received, and USDA’s response to the
comment, is presented in section IV.

The definitions of three proposed
items were revised to avoid potential
overlap with previously designated
items. The definition of the bath
products designated item was revised to
specifically exclude products marketed
as hand cleaners and/or hand sanitizers.
The definition of the concrete and
asphalt cleaners designated item was
revised to include only those products
marketed for use in commercial or
residential construction or industrial
applications. The definition of the floor
cleaners and protectors designated item
was revised to include only those
products marketed specifically for use
on industrial, commercial, and/or
residential flooring.

The proposed item interior paints and
coatings was subcategorized. The
subcategories are (1) interior latex and
waterborne alkyd paints and coatings,
and (2) interior oil-based and
solventborne alkyd paints and coatings.

The discussion of potential overlap
with the EPA recovered content product
re-refined lubricating oil was removed
from the slide way lubricants.

IV. Discussion of Public Comments

USDA solicited comments on the
proposed rule for 60 days ending on
January 24, 2011. USDA received
comments from five commenters by that
date. The comments were from three
Federal government agencies and two
biobased product manufacturers.

In the remainder of this section,
USDA first addresses two general
comments that relate to the overall
designation process. Comments related
to the designation of specific items are
presented next, followed by USDA’s
response to those comments.

General

Comment: One commenter stated that
the BioPreferred Web site might imply
to some that the listed products have
been tested and meet all Federal
requirements, when the primary test of

concern is for biobased content. The
commenter stated that, in numerous
cases, the products have not been
tested/evaluated for DoD applications.
The commenter suggested that there
should be some type of statement on the
Web site explaining that the item type
meets USDA requirements but not
necessarily those of any other
component of the Federal government.
Response: USDA agrees with the
commenter that the functional
performance of biobased products is of
great concern to procuring agencies and
that such performance is not guaranteed
as a part of the designation process.
USDA attempts to gather performance
information from biobased product
manufacturers during the designation
process, but does not have the statutory
authority to require manufacturers to
provide such information. The absence
of industry standards listed in
association with a catalog entry simply
indicates that the company has elected
not to provide any information about
performance testing associated with
their products. Purchasing officials
interested in performance data
associated with a specific product are
encouraged to contact the listed contacts
for further information. USDA will
consider the feasibility of including a
symbol in the catalog (when the
performance standards record is null) so
that purchasing officials can quickly see
which products have testing standards
associated with their products.

New Product Category

Comment: One commenter believes
that it is important to have a product
category designation for automotive
motor oils. The commenter states that
there are categories for 2-cycle engine
oil, and bar and chain lubricant, which
are typically petroleum-based products.
The commenter believes there would be
significant benefit in designating
automotive motor oils as a product
category in the next round. The
commenter stated that this could lead to
the creation of more effective and
environmentally friendly motor oil from
biobased materials.

Response: USDA thanks the
commenter for the recommendation and
is willing to work with the commenter
to obtain valid information regarding
the potential for establishing a product
category for automotive motor oils.
USDA would be especially interested in
obtaining information related to
performance characteristics of biobased
automotive motor oils, including
documentation of successful
performance testing by recognized
testing organizations such as ASTM and
SAE.

Animal Repellents

Comment: One commenter stated that
Federal agencies are implementing
integrated pest management (IPM) in
place of the use of pesticides. The
commenter recommends USDA address
whether the use of biobased animal
repellents is consistent with Federal
IPM efforts.

Response: USDA contacted Dr. Martin
Draper, the National Program Leader—
Plant Pathology, of USDA’s National
Institute of Food and Agriculture to
discuss whether the use of biobased
animal repellents is consistent with
Federal IPM programs. Dr. Draper stated
that IPM encourages the use of diverse
methods of mitigating pest pressures, in
most cases reducing pesticide use. He
further stated that biorational pesticides
and biological controls would be
welcome and encouraged within the
constructs of IPM. He stated that IPM
programs are focused on efficacious
products and strategies that optimize
economic advantage while reducing
potential deleterious effects on the
environment and human health and that
if the products that can do that are
biobased, all the better. He further stated
that pest repellents would be included
as a component of IPM if that was an
appropriate strategy. According to Dr.
Draper, exclusion, the best option in
managing vertebrate pests, is
impractical or illegal in some cases. In
those cases, repellents become very
important in the management of some
very damaging pests. Dr. Draper
concluded by saying that he did not see
where the use of biobased animal
repellents would be a conflict with IPM
programs.

Bath Products

Comment: One commenter believes
that the proposed designation of bath
products overlaps with the previous
designation of hand cleaners. The
commenter stated that manufacturers
and purchasers need clear guidance as
to which biobased content level applies,
as the recommended minimum biobased
content level for hand cleaners is
slightly higher than that proposed for
bath products. The commenter further
recommends that USDA provide a clear
definition of bath products that
distinguishes it from hand cleaners.

Response: USDA does not believe that
the designation of bath products
overlaps significantly with the previous
designation of hand cleaners and
sanitizers. Hand cleaners and sanitizers
are defined as products formulated
exclusively for use as human hand
personal care products. Bath products,
as defined, are personal hygiene
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products, including soaps and other
cleansers. However, USDA does agree
that there may be some confusion
regarding these differences and has
amended the definition of bath products
to state that these exclude products that
are specifically marketed as “hand
cleaners” and/or “hand sanitizer”
products.

Bioremediation Materials and Compost
Activators and Accelerators

Comment: One commenter stated that
the designation of bioremediation
materials and compost activators could
lead to unnecessary addition of
biobased components to these products
in order to qualify for Federal
procurement preference.

The commenter stated that a review of
the Technical Support Document
indicates that the overwhelming
majority of the products identified
within these two product categories
consist of active biological
microorganism cultures. The commenter
further noted that some product
descriptions also indicate that the
product contains nutrients or organic
materials. However, the active
ingredient is typically a culture of
microorganisms.

Thus, according to the commenter,
developing a formula for sale to the
government by adding more biobased
organic materials that simply dilute the
microbiological active ingredient is a
logical response to USDA’s
contemplated biobased content
minimum. The commenter stated that
the result of a “successful” USDA
designation in this area might be simply
the wasting of biobased products into
the compost pile or into soils being
remediated. The commenter further
stated that the addition of biobased
organic materials would also increase
the use of packaging materials, fuels,
etc. for product transport, having a
negative effect on the environment.

The commenter also noted that
neither of these product classes appears
to have standardized tests to determine
product effectiveness—which increases
the difficulty to the government to avoid
procurement of diluted products
prepared to satisfy a biobased content
mandate.

The commenter recommends that the
“bioremediation materials” product
category and the “compost activators
and accelerators” product category not
be designated under the biobased
procurement preference program.

Response: USDA disagrees with the
commenter’s recommendation that
bioremediation materials and compost
activators and accelerators not be
included in the biobased procurement

preference program. Based on the
information collected prior to proposing
these items for designation, available
products within these two items are
almost universally high in biobased
content. Also, because the
microorganisms that are the active
ingredients in the products would be
counted as biobased content, reducing
the percentage of the microorganisms in
the product and increasing the biobased
nutrient, or carrier, content would not
increase the overall biobased content of
a product. In addition, reformulating the
product to include fewer
microorganisms would tend to hurt the
performance of the product. Thus,
manufacturers would have no reason to
add inactive biobased ingredients to
increase the biobased content of the
products. USDA held a meeting with the
commenter to clarify the comments/
responses and explain the rationale for
finalizing the designation of these two
items, but did not make any changes in
the final rule.

Concrete and Asphalt Cleaners

Comment: One commenter stated that
the proposed designation of concrete
and asphalt cleaners overlaps with the
previously designated graffiti remover.
The commenter believes that guidance
is needed as to which biobased content
applies, as the proposed minimum
biobased content level for graffiti
remover is significantly lower than that
for the concrete and asphalt cleaners.
The commenter further stated that
concrete and asphalt cleaners should be
clearly distinguished from graffiti
remover.

Response: USDA reviewed the
product information collected on both
the proposed concrete and asphalt
cleaners item and the previously
designated graffiti remover item to
investigate clarifications that could be
made to the definitions. Based on the
product descriptions provided by
manufacturers, USDA found that
products within the proposed concrete
and asphalt cleaners item were
predominantly described as being
intended for use in construction or
industrial applications. Graffiti and
grease remover products were generally
described as being intended for use in
janitorial and/or institutional
applications. USDA has, therefore,
clarified the definition of concrete and
asphalt cleaners to specify that products
within this item include only those
marketed for use in construction or
industrial applications.

Comment: One commenter, in
reference to the Boeing Spec D6—17487P
listed in connection with the proposed
concrete and asphalt cleaners item,

asked if proprietary standards like these
are readily available to the purchasing
agencies. The commenter stated that, if
so, their Hazardous Minimization/Green
Products Community would like access
to them.

Response: USDA does not have access
to individual performance specifications
such as Boeing Specification D6—
17487P. USDA suggests that interested
parties contact biobased product
vendors/manufacturers, or the entity
that established the performance
standard, directly regarding access to
their specifications.

Dishwashing Products

Comment: One commenter, in
reference to the Boeing Spec D6-7127
listed in connection with the proposed
dishwashing products item, asked if
proprietary standards like these are
readily available to purchasing agencies.
The commenter stated that, if so, their
Hazardous Minimization/Green
Products Community would like access
to them.

Response: As stated in the response to
a similar comment related to the
concrete and asphalt cleaners item,
USDA does not have access to
individual performance standards and
recommends that interested parties
contact biobased product vendors/
manufacturers, or the entity that
established the performance standard.

Floor Cleaners and Protectors

Comment: One commenter believes
that the proposed designation of floor
cleaners and protectors overlaps with
the previous designation of bathroom
and spa cleaners, as both types of
products can be used to clean similar
surfaces. The commenter believes that
guidance is needed as to which
biobased content applies, as the
proposed minimum biobased content
level for floor cleaners is slightly higher
than that recommended for bathroom
cleaning products. The commenter
further stated that a definition of floor
cleaners that clearly distinguishes it
from bathroom cleaners is needed.

Response: USDA has revised the
definition of the proposed floor cleaners
and protectors item to specify that
products within this item are marketed
specifically for use on industrial,
commercial, and/or residential flooring.
USDA agrees with the commenter that
some products that are marketed within
the previously designated bathroom and
spa cleaners item may be used on floors.
Those products are generally marketed
as multi-surface cleaners formulated
specifically for use in bathrooms and
spa areas. By specifying that applicable
floor cleaner and protector products are



Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

43813

those marketed specifically for use on
flooring, USDA believes that most
overlay issues will be eliminated.

Hair Care Products

Comment: One commenter
recommends that USDA create a
category of “personal care products,”
with bath products, hand cleaners, and
hair care products listed as subsets.
Each item should be clearly defined to
be distinguishable from each other.

Response: USDA agrees with the
commenter that some of the proposed
and previously designated items include
products that are functionally similar
and could be more clearly defined to
avoid overlap. USDA has developed the
designation rulemakings in several
individual “rounds” as new product
information was gathered. In addition,
biobased product manufacturers have
continued to introduce biobased
alternatives that are marketed in an
increasing variety of applications,
especially in the category of “‘multi-
purpose” cleaners and lubricants. USDA
recognizes that the potential for many
biobased products to be marketed under
multiple designated items continues to
increase. On one hand, this is
encouraging because it means that
biobased alternatives are becoming more
widespread and more marketable. On
the other hand, it means that some of
the items that were designated early in
the process are not organized and
defined in the most practical way. Once
the initial designation of those items for
which information is readily available
has been completed, USDA intends to
revisit the entire list of designated items
and undertake a reorganization to
streamline and clarify the items and
update the minimum biobased content
requirements, as applicable.

Interior Paints and Coatings

Comment: One commenter proposes
that this item designation be
subcategorized based on differences in
the requirements, uses, and performance
specifications. Based on the USDA
definition of subgroups, the commenter
believes two subgroups exist for interior
paints and coatings, “interior latex and
latex-hybrid paints and coatings” and
“interior oil-based and alkyd paints and
coatings.” Because significantly
different technologies and chemistries
are used to meet the requirements, uses,
and performance specific to each of
these subgroups, different minimum
biobased content levels should be set for
each of these.

The commenter stated that coatings
within the first proposed subcategory,
interior latex and latex-hybrid paints
and coatings, are carried in water and

are capable of meeting all national and
regional VOC regulations. The
commenter also stated that it is
important that procurement officers
have biobased options capable of
meeting the VOC regulations in their
particular region. The commenter stated
that they currently sell products that
would fall into this subcategory and can
provide them to the USDA for biobased
content testing. The commenter
recommended that a minimum level of
approximately 20 percent biobased
carbon would be appropriate for the
latex and latex hybrid-paints and
coatings subcategory.

According to the commenter, latex
paint is the dominant coating type used
in the interior paint and coatings
market; used for typical painting
projects, such as wall paint. The
commenter stated that users of latex
paints have very specific performance
expectations, including fast drying
times and low odor. The commenter
noted that these are very important
factors, because the paint cost accounts
for only about 20-30 percent of the total
paint-job cost, with the majority of costs
being related to labor. Faster drying
paints significantly reduce labor costs
and allow office buildings and other
interior spaces to be quickly returned to
service after painting. These coatings are
also carried in water which results in
low odor, low VOC and significantly
lower contribution to indoor air quality
issues.

The commenter also stated that
subcategorization of interior latex and
latex-hybrid paint and coatings will also
provide the requested clarity on the
potential overlap that was identified by
the USDA, with the EPA’s Resource
Conservation and Recovery Act (RCRA).
By subcategorizing in this manner, there
is no overlap for applications that
require a paint from the “interior oil-
based and alkyd paint and coatings”
subcategory. The commenter stated that,
in the case of applications requiring
paint from the “interior latex and latex-
hybrid paints and coatings”
subcategory, the decision between a
biobased latex paint (USDA
BioPreferred) or reprocessed/
consolidated latex paint (EPA RCRA)
can be made by the procurement officer
based on price, availability, and
performance considerations.

The commenter stated that the second
proposed subcategory, interior oil-based
and alkyd paints and coatings are
defined by the ACA as “‘a paint that
contains drying oil, oil varnish or oil-
modified resin as the film-forming
ingredient.” The commenter explained
that an alkyd resin is defined by the
ACA as “synthetic resin modified with

0il.” Thus, alkyd paints and coatings are
defined as ““coatings that contains alkyd
resins in the binder.” The commenter
also stated that these coatings typically
are carried in a natural or synthetic
solvent and therefore may not meet VOC
regulations in certain geographical
regions.

The commenter stated that the coating
HC84-0015 tested by the USDA
qualifies for this subcategory and the
coatings Q14G-0009, Q14G-0013, and
Q14G-0002, may qualify for this
subcategory as well. The commenter
agrees with a 67 percent biobased
content level for this subcategory.

The commenter explained that
interior alkyd and oil-based paints in
the U.S. market are typically used for
trim paint and as wood primers,
especially where tannin blocking is
specifically required. The commenter
stated that users of alkyd and oil-based
paints have very specific performance
expectations and that these coatings are
used on trim specifically for their
hardness, smooth application, tannin
blocking ability, and the ability to
achieve substantially higher gloss levels.
They can also be used for wall coatings
when this type of performance is
required. In contrast to latex and latex
hybrid, these types of coatings are slow
to dry and often have some odor
associated with them.

The commenter recommended the
following changes to the proposed
designation of biobased interior paints
and coatings for preferred Federal
procurement:

The subcategories should be based on
their differentiated use and performance
specifications. Allowing for the
inclusion of latex paints will lead to
wider adoption and use of biobased
products in the interior paints and
coatings category.

The commenter believes that a level
of 67 percent biobased content is
appropriate for the interior oil-based
and alkyd paints and coatings
subcategory, but the level for the
interior latex and latex-hybrid paints
and coatings should be approximately
20 percent biobased carbon content.

The commenter also stated that the
100 percent biobased content level
found in product MXF6-0004 should
not be used to determine the minimum
biobased content for interior paints and
coatings or either of the proposed
subcategories because this type of
coating is not feasible for use and this
product was not tested for biobased
content as it is intended to be used. The
commenter stated that, when used as
instructed by the manufacture in the
product description, the biobased
content of the full painting system will



43814 Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

be significantly lower. While the milk-
paint base itself is biobased, according
to the product description provided by
the USDA, it requires mixing with an
adhesive in order to adhere to non-
porous surfaces (e.g. any previously
painted surfaces). Milk-paint
manufactures also typically recommend
using an acrylic top-coat for durability.
The commenter stated that, since the
adhesive is a necessary part of the
“coating” to insure adhesion to the
substrate, it must be included in any
determination of biobased content.

Response: USDA considered the
information provided by the
commenter, reviewed the data
previously collected on this proposed
item, and also researched other coating-
related information available on the
Internet. USDA agrees with the
commenter that the proposed item
should include at least two
subcategories based on two
fundamentally different coating
technologies.

USDA found that within the broad
category of interior paints and coatings
all products can be categorized at the
highest level as either waterborne or
solventborne. As the names imply, the
products can be divided into those that
use water as the “carrier” liquid and
those that use a solvent other than water
(e.g., typically petroleum-based
solvents). Waterborne coatings have
traditionally been formulated as an
emulsion of petroleum based acrylic
resins in water. These coatings were low
in VOC content, but did not contain
biobased components. Solventborne
coatings have traditionally been
formulated as plant based (soy, linseed,
castor) alkyd resins in petroleum based
solvents. These coatings have a much
higher VOC content, but do include a
biobased component.

Recent advances in coating
technology have resulted in the
formulation of waterborne coatings that
include varying levels of plant based
alkyd resins. Thus, there are now
biobased alternatives within both the
waterborne and solventborne coating
types. While solventborne alkyd
coatings still generally contain a much
higher biobased content, waterborne
coatings with a significant biobased
content are becoming increasingly
popular. The commenter reported
selling a line of waterborne coating
products with at least 20 percent
biobased content. USDA also contacted
a major resin manufacturer who
confirmed that their products are used
in waterborne alkyd coatings containing
biobased contents in the 20 to 30
percent range.

USDA agrees with the commenter that
other types of coatings, such as the
milk-paint discussed by the commenter,
are not generally representative of the
coating technologies that dominate the
interior coatings market. While various
other types of coating technologies are
available, their use is very specialized
and the volumes that would potentially
be purchased by Federal procurement
officials is negligible compared to
waterborne and solventborne coatings.
USDA has, therefore, not considered
these specialty coatings in establishing
subcategories for this item. However, to
the extent that any of these specialty
coatings fall within the subcategories
established in today’s final rule, they
would be eligible for the same
consideration for preferred procurement
as more traditional coatings.

For the reasons presented above,
USDA has decided to create two
subcategories within the interior paints
and coatings item. USDA recognizes
that there are many factors for
purchasing officials to consider when
purchasing interior paints and coatings.
Procurement decisions must be made
considering applicable VOC regulations
as well as a long list of necessary
coating performance characteristics.
Creating two subcategories within the
interior paints and coatings item allows
USDA to acknowledge the differences
between the two basic coating types and
also to set minimum biobased contents
that are representative of each type. In
the final rule, the two subcategories are:
(1) Interior latex and waterborne alkyd
paints and coatings, and (2) interior oil-
based and solventborne alkyd paints
and coatings. The minimum biobased
content of the first subcategory is 20
percent and the minimum biobased
content of the second subcategory is 67
percent. USDA believes that these
minimum biobased contents will result
in procuring officials being able to select
from a sufficiently large number of
products to ensure that their
performance needs can be met.

Comment: One commenter stated that,
under E.O. 13423 and 13514, Federal
agencies are using interior paints with
no or low VOC content as part of their
high performance sustainable building
efforts. For some agencies, the use of no-
or low-VOC paints is necessary to help
meet air non-attainment area
requirements. USDA should address the
VOC content of biobased paints and
whether the use of these products is
consistent with agency efforts to reduce
their use of VOC-containing products.

Response: As discussed in the
response to the previous comment,
USDA has subcategorized the interior
paints and coatings item into two

subcategories. The two subcategories
can generally be described as being
either waterborne (the latex and
waterborne alkyds subcategory) or
solventborne (the oil-based and
solventborne alkyds subcategory).
Waterborne coatings, as the name
implies, use water as the carrier for the
resins and pigments. Solventborne
coatings use an organic solvent
(typically a petroleum-derived solvent)
as the carrier. The vast majority of
coatings used in the interior paints and
coatings market are waterborne coatings
and one of the primary driving factors
in the emergence of waterborne
technology was the low organic solvent
content of these coatings. Not only do
these coatings meet VOC requirements,
they are fast drying and low in odor.
Solventborne coatings are typically used
as primers and for wood trim, cabinets,
and furniture. They are used primarily
for their hardness, smooth application,
and higher gloss levels. Because they
contain organic solvents, however, these
coatings may not meet VOC regulations
in some geographical regions.

USDA agrees with the commenter that
the use of low VOC coatings is an
important consideration in many
Federal agency’s environmental
programs. USDA recommends that
purchasing officials first consider the
performance and environmental
concerns when deciding whether to
purchase waterborne or solventborne
coatings. Once that decision is made,
purchasing officials must determine
whether the available biobased
alternatives within each coating type
meet their performance and cost criteria.

Slide Way Lubricants

Comment: One commenter stated that
the proposed designation of slide way
lubricants does not overlap with EPA’s
designation of re-refined lubricating
oils. The commenter stated that the EPA
designation applies to engine lubricants,
hydraulic fluids, and gear oils.

Response: USDA thanks the
commenter for the comment. USDA
reconsidered the potential for an
overlap and agrees that slide way
lubricants do not overlap with EPA’s
designated re-refined lubricating oil.
USDA has removed the discussion of
the potential overlap for this item from
the final rule.

Thermal Shipping Containers

Comment: One commenter stated that
this proposed category has two
subcategories with only one
manufacturer and that USDA is
proposing to defer the compliance date
until additional manufacturers are
identified. The commenter suggests that
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in future rounds it may be preferable to
hold off designating an item until more
than one manufacturer is identified.
Response: Section 9002 of the Farm
Security and Rural Investment Act of
2002 (FSRIA), as amended by the Food,
Conservation, and Energy Act of 2008
(FCEA), states that USDA shall “* * *
designate those items (including
finished products) that are or can be
produced with biobased products
(including biobased products for which
there is only a single product or
manufacturer in the category) that will
be subject to the preference described in
paragraph (2) * * *”. Thus, USDA does
not agree that it should defer
designating an item until more than one
manufacturer is identified.

V. Regulatory Information

A. Executive Order 12866: Regulatory
Planning and Review

Executive Order 12866 requires
agencies to determine whether a
regulatory action is ““significant.” The
Order defines a “‘significant regulatory
action” as one that is likely to result in
a rule that may: ““(1) Have an annual
effect on the economy of $100 million
or more or adversely affect, in a material
way, the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

Today’s final rule has been
determined by the Office of
Management and Budget to be not
significant for purposes of Executive
Order 12866. We are not able to quantify
the annual economic effect associated
with today’s final rule. As discussed
earlier in this preamble, USDA made
extensive efforts to obtain information
on the Federal agencies’ usage within
the 14 designated items, including their
subcategories. These efforts were largely
unsuccessful. Therefore, attempts to
determine the economic impacts of
today’s final rule would require
estimation of the anticipated market
penetration of biobased products based
upon many assumptions. In addition,
because agencies have the option of not
purchasing designated items if price is
“unreasonable,” the product is not

readily available, or the product does
not demonstrate necessary performance
characteristics, certain assumptions may
not be valid. While facing these
quantitative challenges, USDA relied
upon a qualitative assessment to
determine the impacts of today’s final
rule. Consideration was also given to the
fact that agencies may choose not to
procure designated items due to
unreasonable price.

1. Summary of Impacts

Today’s final rule is expected to have
both positive and negative impacts to
individual businesses, including small
businesses. USDA anticipates that the
biobased preferred procurement
program will provide additional
opportunities for businesses and
manufacturers to begin supplying
products under the designated biobased
items to Federal agencies and their
contractors. However, other businesses
and manufacturers that supply only
non-qualifying products and do not
offer biobased alternatives may
experience a decrease in demand from
Federal agencies and their contractors.
USDA is unable to determine the
number of businesses, including small
businesses, that may be adversely
affected by today’s final rule. The final
rule, however, will not affect existing
purchase orders, nor will it preclude
businesses from modifying their product
lines to meet new requirements for
designated biobased products. Because
the extent to which procuring agencies
will find the performance, availability
and/or price of biobased products
acceptable is unknown, it is impossible
to quantify the actual economic effect of
the rule.

2. Benefits of the Final Rule

The designation of these 14 items
provides the benefits outlined in the
objectives of section 9002; to increase
domestic demand for many agricultural
commodities that can serve as
feedstocks for production of biobased
products, and to spur development of
the industrial base through value-added
agricultural processing and
manufacturing in rural communities. On
a national and regional level, today’s
final rule can result in expanding and
strengthening markets for biobased
materials used in these items.

3. Costs of the Final Rule

Like the benefits, the costs of today’s
final rule have not been quantified. Two
types of costs are involved: Costs to
producers of products that will compete
with the preferred products and costs to
Federal agencies to provide
procurement preference for the

preferred products. Producers of
competing products may face a decrease
in demand for their products to the
extent Federal agencies refrain from
purchasing their products. However, it
is not known to what extent this may
occur. Pre-award procurement costs for
Federal agencies may rise minimally as
the contracting officials conduct market
research to evaluate the performance,
availability and price reasonableness of
preferred products before making a
purchase.

B. Regulatory Flexibility Act (RFA)

The RFA, 5 U.S.C. 601-602, generally
requires an agency to prepare a
regulatory flexibility analysis of any rule
subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

USDA evaluated the potential impacts
of its designation of these items to
determine whether its actions would
have a significant impact on a
substantial number of small entities.
Because the preferred procurement
program established under section 9002
applies only to Federal agencies and
their contractors, small governmental
(city, county, etc.) agencies are not
affected. Thus, the proposal, if
promulgated, will not have a significant
economic impact on small governmental
jurisdictions.

USDA anticipates that this program
will affect entities, both large and small,
that manufacture or sell biobased
products. For example, the designation
of items for preferred procurement will
provide additional opportunities for
businesses to manufacture and sell
biobased products to Federal agencies
and their contractors. Similar
opportunities will be provided for
entities that supply biobased materials
to manufacturers.

The intent of section 9002 is largely
to stimulate the production of new
biobased products and to energize
emerging markets for those products.
Because the program is still in its
infancy, however, it is unknown how
many businesses will ultimately be
affected. While USDA has no data on
the number of small businesses that may
choose to develop and market biobased
products within the items designated by
this rulemaking, the number is expected
to be small. Because biobased products
represent a small emerging market, only
a small percentage of all manufacturers,
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large or small, are expected to develop
and market biobased products. Thus,
the number of small businesses
manufacturing biobased products
affected by this rulemaking is not
expected to be substantial.

The preferred procurement program
may decrease opportunities for
businesses that manufacture or sell non-
biobased products or provide
components for the manufacturing of
such products. Most manufacturers of
non-biobased products within the items
being designated for preferred
procurement in this rule are expected to
be included under the following NAICS
codes: 324191 (petroleum lubricating oil
and grease manufacturing), 325320
(pesticide and other agricultural
chemical manufacturing), 325412
(pharmaceutical preparation
manufacturing), 325510 (paint and
coating manufacturing), 325611 (soap
and other detergent manufacturing),
325612 (polish and other sanitation
goods manufacturing), 325620 (toilet
preparation manufacturing), 325998
(other miscellaneous chemical products
and preparation manufacturing), 326150
(urethane and other foam product
manufacturing), and 314999 (other
miscellaneous textile mill products).
USDA obtained information on these 10
NAICS categories from the U.S. Census
Bureau’s Economic Census database.
USDA found that the Economic Census
reports about 8,092 companies within
these 10 NAICS categories and that
these companies own a total of about
9,255 establishments. Thus, the average
number of establishments per company
is about 1.1. The Census data also
reported that of the 9,255 individual
establishments, about 9,119 (98.5
percent) have fewer than 500
employees. USDA also found that the
overall average number of employees
per company among these industries is
about 58, with only one segment
reporting an average of more than 100
employees (the pharmaceutical
preparation industry segment at about
250 employees per company). Thus,
nearly all of the businesses fall within
the Small Business Administration’s
definition of a small business (fewer
than 500 employees, in most NAICS
categories).

USDA does not have data on the
potential adverse impacts on
manufacturers of non-biobased products
within the items being designated, but
believes that the impact will not be
significant. Most of the items being
designated in this rulemaking are
typical consumer products widely used
by the general public and by industrial/
commercial establishments that are not
subject to this rulemaking. Thus, USDA

believes that the number of small
businesses manufacturing non-biobased
products within the items being
designated and selling significant
quantities of those products to
government agencies affected by this
rulemaking to be relatively low. Also,
this final rule will not affect existing
purchase orders and it will not preclude
procuring agencies from continuing to
purchase non-biobased items when
biobased items do not meet the
availability, performance, or reasonable
price criteria. This final rule will also
not preclude businesses from modifying
their product lines to meet new
specifications or solicitation
requirements for these products
containing biobased materials.

After considering the economic
impacts of this final rule on small
entities, USDA certifies that this action
will not have a significant economic
impact on a substantial number of small
entities.

While not a factor relevant to
determining whether the final rule will
have a significant impact for RFA
purposes, USDA has concluded that the
effect of the rule will be to provide
positive opportunities to businesses
engaged in the manufacture of these
biobased products. Purchase and use of
these biobased products by procuring
agencies increase demand for these
products and result in private sector
development of new technologies,
creating business and employment
opportunities that enhance local,
regional, and national economies.

C. Executive Order 12630:
Governmental Actions and Interference
With Constitutionally Protected Property
Rights

This final rule has been reviewed in
accordance with Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and does not contain policies
that would have implications for these
rights.

D. Executive Order 12988: Civil Justice
Reform

This rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. This rule does not
preempt State or local laws, is not
intended to have retroactive effect, and
does not involve administrative appeals.

E. Executive Order 13132: Federalism

This final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. Provisions of this final rule
will not have a substantial direct effect
on States or their political subdivisions

or on the distribution of power and
responsibilities among the various
government levels.

F. Unfunded Mandates Reform Act of
1995

This final rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA),
2 U.S.C. 1531-1538, for State, local, and
tribal governments, or the private sector.
Therefore, a statement under section
202 of UMRA is not required.

G. Executive Order 12372:
Intergovernmental Review of Federal
Programs

For the reasons set forth in the Final
Rule Related Notice for 7 CFR part 3015,
subpart V (48 FR 29115, June 24, 1983),
this program is excluded from the scope
of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials. This
program does not directly affect State
and local governments.

H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Today’s final rule does not
significantly or uniquely affect “one or
more Indian tribes, * * * the
relationship between the Federal
Government and Indian tribes, or * * *
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” Thus,
no further action is required under
Executive Order 13175.

L. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
through 3520), the information
collection under this final rule is
currently approved under OMB control
number 0503-0011.

J. E-Government Act Compliance

USDA is committed to compliance
with the E-Government Act, which
requires Government agencies, in
general, to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. USDA is implementing
an electronic information system for
posting information voluntarily
submitted by manufacturers or vendors
on the products they intend to offer for
preferred procurement under each
designated item. For information
pertinent to E-Government Act
compliance related to this rule, please
contact Ron Buckhalt at (202) 205—4008.
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K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, that includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. USDA has
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register.

List of Subjects in 7 CFR Part 2902

Biobased products, Procurement.

For the reasons stated in the
preamble, the Department of Agriculture
is amending 7 CFR chapter XXIX as
follows:

Chapter XXIX Office of Energy

PART 2902—GUIDELINES FOR
DESIGNATING BIOBASED PRODUCTS
FOR FEDERAL PROCUREMENT

m 1. The authority citation for part 2902
continues to read as follows:

Authority: 7 U.S.C. 8102.

m 2. Add §§2902.61 through 2902.74 to

subpart B to read as follows:

Sec.

2902.61 Animal repellents.

2902.62 Bath products.

2902.63 Bioremediation materials.

2902.64 Compost activators and
accelerators.

2902.65 Concrete and asphalt cleaners.

2902.66 Cuts, burns, and abrasions
ointments.

2902.67 Dishwashing products.

2902.68 Erosion control materials.

2902.69 Floor cleaners and protectors.

2902.70 Hair care products.

2902.71 Interior paints and coatings.

2902.72 Oven and grill cleaners.

2902.73 Slide way lubricants.

2902.74 Thermal shipping containers.

§2902.61 Animal repellents.

(a) Definition. Products used to aid in
deterring animals that cause destruction
to plants and/or property.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 79 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,

will give a procurement preference for
qualifying biobased animal repellents.
By that date, Federal agencies that have
the responsibility for drafting or
reviewing specifications for items to be
procured shall ensure that the relevant
specifications require the use of
biobased animal repellents.

§2902.62 Bath products.

(a) Definition. Personal hygiene
products including bar soaps, liquids, or
gels that are referred to as body washes,
body shampoos, or cleansing lotions,
but excluding products marketed as
hand cleaners and/or hand sanitizers.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 61 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased bath products. By
that date, Federal agencies that have the
responsibility for drafting or reviewing
specifications for items to be procured
shall ensure that the relevant
specifications require the use of
biobased bath products.

§2902.63 Bioremediation materials.

(a) Definition. Dry or liquid solutions
(including those containing bacteria or
other microbes but not including
sorbent materials) used to clean oil, fuel,
and other hazardous spill sites.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 86 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased bioremediation
materials. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for items to
be procured shall ensure that the
relevant specifications require the use of
biobased bioremediation materials.

§2902.64 Compost activators and
accelerators.

(a) Definition. Products in liquid or
powder form designed to be applied to
compost piles to aid in speeding up the
composting process and to ensure
successful compost that is ready for
consumer use.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 95 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased compost activators
and accelerators. By that date, Federal
agencies that have the responsibility for
drafting or reviewing specifications for
items to be procured shall ensure that
the relevant specifications require the
use of biobased compost activators and
accelerators.

§2902.65 Concrete and asphalt cleaners.

(a) Definition. Chemicals used in
concrete etching as well as to remove
petroleum-based soils, lubricants,
paints, mastics, organic soils, rust, and
dirt from concrete, asphalt, stone and
other hard porous surfaces. Products
within this item include only those
marketed for use in commercial or
residential construction or industrial
applications.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 70 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased concrete and
asphalt cleaners. By that date, Federal
agencies that have the responsibility for
drafting or reviewing specifications for
items to be procured shall ensure that
the relevant specifications require the
use of biobased concrete and asphalt
cleaners.

§2902.66 Cuts, burns, and abrasions
ointments.

(a) Definition. Products designed to
aid in the healing and sanitizing of
scratches, cuts, bruises, abrasions, sun
damaged skin, tattoos, rashes and other
skin conditions.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 84 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.
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(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased cuts, burns, and
abrasions ointments. By that date,
Federal agencies that have the
responsibility for drafting or reviewing
specifications for items to be procured
shall ensure that the relevant
specifications require the use of
biobased cuts, burns, and abrasions
ointments.

§2902.67 Dishwashing products.

(a) Definition. Soaps and detergents
used for cleaning and clean rinsing of
tableware in either hand washing or
dishwashing.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 58 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased dishwashing
products. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for items to
be procured shall ensure that the
relevant specifications require the use of
biobased dishwashing products.

§2902.68 Erosion control materials.

(a) Definition. Woven or non-woven
fiber materials manufactured for use on
construction, demolition, or other sites
to prevent wind or water erosion of
loose earth surfaces, which may be
combined with seed and/or fertilizer to
promote growth.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 77 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased erosion control
materials. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for items to
be procured shall ensure that the
relevant specifications require the use of
biobased erosion control materials.

§2902.69 Floor cleaners and protectors.

(a) Definition. Cleaning solutions for
either direct application or use in floor
scrubbers for wood, vinyl, tile, or
similar hard surface floors. Products
within this item are marketed
specifically for use on industrial,
commercial, and/or residential flooring.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 77 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased floor cleaners and
protectors. By that date, Federal
agencies that have the responsibility for
drafting or reviewing specifications for
items to be procured shall ensure that
the relevant specifications require the
use of biobased floor cleaners and
protectors.

§2902.70 Hair care products.

(a) Definitions. (1) Personal hygiene
products specifically formulated for hair
cleaning and treating applications,
including shampoos and conditioners.

(2) Hair care products for which
Federal preferred procurement applies
are:

(i) Shampoos. These are products
whose primary purpose is cleaning hair.
Products that contain both shampoos
and conditioners are included in this
subcategory because the primary
purpose of these products is cleaning
the hair.

(ii) Conditioners. These are products
whose primary purpose is treating hair
to improve the overall condition of hair.

(b) Minimum biobased content. The
minimum biobased content for all hair
care products shall be based on the
amount of qualifying biobased carbon in
the product as a percent of the weight
(mass) of the total organic carbon in the
finished product. The applicable
minimum biobased contents for the
Federal preferred procurement products
are:

(1) Shampoos—66 percent.

(2) Conditioners—78 percent.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased hair care products.
By that date, Federal agencies that have
the responsibility for drafting or
reviewing specifications for items to be
procured shall ensure that the relevant

specifications require the use of
biobased hair care products.

§2902.71 Interior paints and coatings.

(a) Definition. (1) Pigmented liquids,
formulated for use indoors, that dry to
form a film and provide protection and
added color to the objects or surfaces to
which they are applied.

(2) Interior paints and coatings
products for which Federal preferred
procurement applies are:

(i) Interior latex and waterborne alkyd
paints and coatings.

(ii) Interior oil-based and
solventborne alkyd paints and coatings.
(b) Minimum biobased content. The

minimum biobased content for all
interior paints and coatings products
shall be based on the amount of
qualifying biobased carbon in the
product as a percent of the weight
(mass) of the total organic carbon in the
finished product. The applicable
minimum biobased contents for the
Federal preferred procurement products
are:

(1) Interior latex and waterborne
alkyd paints and coatings—20 percent.

(2) Interior oil-based and solventborne
alkyd paints and coatings—67 percent.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased interior paints and
coatings. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for items to
be procured shall ensure that the
relevant specifications require the use of
biobased interior paints and coatings.

(d) Determining overlap with an EPA-
designated recovered content product.
Qualifying biobased products within the
interior latex and waterborne alkyd
paints and coatings subcategory may, in
some cases, overlap with the EPA-
designated recovered content products:
Reprocessed latex paints and
consolidated latex paints. USDA is
requesting that manufacturers of these
qualifying biobased products provide
information on the USDA Web site of
qualifying biobased products about the
intended uses of the product,
information on whether or not the
product contains any recovered
material, in addition to biobased
ingredients, and performance standards
against which the product has been
tested. This information will assist
Federal agencies in determining
whether or not a qualifying biobased
product overlaps with EPA-designated
reprocessed latex paints and
consolidated latex paints and which
product should be afforded the
preference in purchasing.
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Note to paragraph (d): Biobased
interior latex and waterborne alkyd
paints and coatings products within this
subcategory can compete with similar
reprocessed latex paint and
consolidated latex paint products with
recycled content. Under the Resource
Conservation and Recovery Act of 1976,
section 6002, the U.S. Environmental
Protection Agency designated
reprocessed latex paints and
consolidated latex paints containing
recovered materials as items for which
Federal agencies must give preference in
their purchasing programs. The
designation can be found in the
Comprehensive Procurement Guideline,
40 CFR 247.12.

§2902.72 Oven and grill cleaners.

(a) Definition. Liquid or gel cleaning
agents used on high temperature
cooking surfaces such as barbeques,
smokers, grills, stoves, and ovens to
soften and loosen charred food, grease,
and residue.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 66 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased oven and grill
cleaners. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for items to
be procured shall ensure that the
relevant specifications require the use of
biobased oven and grill cleaners.

§2902.73 Slide way lubricants.

(a) Definition. Products used to
provide lubrication and eliminate stick-
slip and table chatter by reducing
friction between mating surfaces, or
slides, found in machine tools.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 74 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than July 23, 2012, procuring
agencies, in accordance with this part,
will give a procurement preference for

qualifying biobased slide way
lubricants. By that date, Federal
agencies that have the responsibility for
drafting or reviewing specifications for
items to be procured shall ensure that
the relevant specifications require the
use of biobased slide way lubricants.

§2902.74 Thermal shipping containers.

(a) Definitions. (1) Insulated
containers designed for shipping
temperature-sensitive materials.

(2) Thermal shipping containers for
which Federal preferred procurement
applies are:

(1) Durable thermal shipping
container. These are thermal shipping
containers that are designed to be
reused over an extended period of time.

(ii) Non-durable thermal shipping
containers. These are thermal shipping
containers that are designed to be used
once.

(b) Minimum biobased content. The
minimum biobased content for all
thermal shipping container products
shall be based on the amount of
qualifying biobased carbon in the
product as a percent of the weight
(mass) of the total organic carbon in the
finished product. The applicable
minimum biobased contents for the
Federal preferred procurement products
are:

(1) Durable thermal shipping
containers—21 percent.

(2) Non-durable thermal shipping
containers—82 percent.

(c) Preference compliance date—(1)
Durable thermal shipping containers.
Determination of the preference
compliance date for durable thermal
shipping containers is deferred until
USDA identifies two or more
manufacturers of biobased durable
thermal shipping containers. At that
time, USDA will publish a document in
the Federal Register announcing that
Federal agencies have one year from the
date of publication to give procurement
preference to biobased durable thermal
shipping containers.

(2) Non-durable thermal shipping
containers. Determination of the
preference compliance date for non-
durable thermal shipping containers is
deferred until USDA identifies two or
more manufacturers of biobased non-
durable thermal shipping containers. At
that time, USDA will publish a
document in the Federal Register
announcing that Federal agencies have
one year from the date of publication to
give procurement preference to biobased

non-durable thermal shipping
containers.

Dated: July 15, 2011.
Pearlie S. Reed,

Assistant Secretary for Administration, U.S.
Department of Agriculture.

[FR Doc. 2011-18478 Filed 7-21-11; 8:45 am]
BILLING CODE 3410-93-P

DEFENSE NUCLEAR FACILITIES
SAFETY BOARD

10 CFR Part 1703
FOIA Fee Schedule Update

AGENCY: Defense Nuclear Facilities
Safety Board.

ACTION: Establishment of FOIA Fee
Schedule.

SUMMARY: The Defense Nuclear
Facilities Safety Board is publishing its
Freedom of Information Act (FOIA) Fee
Schedule Update pursuant to the
Board’s regulations.

DATES: Effective Date: July 29, 2011.

FOR FURTHER INFORMATION CONTACT:
Brian Grosner, General Manager,
Defense Nuclear Facilities Safety Board,
625 Indiana Avenue, NW., Suite 700,
Washington, DC 20004-2901, (202) 694—
7060.

SUPPLEMENTARY INFORMATION: The FOIA
requires each Federal agency covered by
the Act to specify a schedule of fees
applicable to processing of requests for
agency records. 5 U.S.C. 552(a)(4)(A)(i).
On May 16, 2011 the Board published
for comment in the Federal Register its
Proposed FOIA Fee Schedule, 76 FR
28194. In response to the notice, one
comment was received regarding
excessive fees. The Board’s 2010 and
2011 FOIA fee schedules are the same;
there is no proposed increase.

The Board is now establishing the Fee
Schedule. Pursuant to 10 CFR
1703.107(b)(6) of the Board’s
regulations, the Board’s General
Manager will update the FOIA Fee
Schedule once every 12 months. The
previous Fee Schedule Update was
published in the Federal Register and
went into effect on June 15, 2010, 75 FR
39629.

Board Action

Accordingly, the Board issues the
following schedule of updated fees for
services performed in response to FOIA
requests:
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DEFENSE NUCLEAR FACILITIES SAFETY BOARD SCHEDULE OF FEES FOR FOIA SERVICES

[Implementing 10 CFR 1703.107(b)(6)]

Search or Review Charge .......ccccoceveevvieennennen.
Copy Charge (Paper) .....ccceeveenreeneeeieereeeseeeeee

Electronic Media ........cccceeeeeiiiiieeeeeeeeeeeeee e

Copy Charge (audio cassette)
Duplication of DVD ..................

Copy Charge for large documents (e.g., maps, diagrams)

$77.00 per hour.

$3:00-per cassette.

DVD.

Actual commercial rates.

$.12 per page, if done in-house, or generally available commercial rate
(approximately $.10 per page).
...................................... $5.00

25.00 for each individual DVD; $16.50 for each additional individual

Dated: July 18, 2011.
Brian Grosner,
General Manager.
[FR Doc. 2011-18457 Filed 7-21-11; 8:45 am|]
BILLING CODE 3670-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0609; Airspace
Docket No. 10-AGL-9]

Amendment of Class E Airspace;
Drummond Island, Mi

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Drummond Island, MI, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures at Drummond Island
Airport. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at the airport.

DATES: Effective date: 0901 UTC,
October 20, 2011. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On April 19, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace for Drummond Island, MI,
creating additional controlled airspace
at Drummond Island Airport (76 FR
21826) Docket No. FAA-2010-0609.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
creating additional Class E airspace
extending upward from 700 feet above
the surface for new standard instrument
approach procedures at Drummond
Island Airport, Drummond Island, ML
This action is necessary for the safety
and management of IFR operations at
the airport. Geographic coordinates are
also being updated to coincide with the
FAA’s aeronautical database.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s

authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace for Drummond
Island Airport, Drummond Island, ML

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MIE5 Drummond Island, MI
[Amended]

Drummond Island Airport, MI

(Lat. 46°00”34” N., long. 83°44’38” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Drummond Island Airport, and within 4
miles each side of the 072° bearing from the
airport extending from the 7-mile radius to
8.5 miles east of the airport; that airspace
extending upward from 1,200 feet above the
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surface bounded by long. 83°57°00” W., on
the west; long. 83°26’00” W., on the east; lat.
46°05’00” N., on the north; and lat. 45°45’00”
N., on the south, excluding that airspace
within Canada.

Issued in Fort Worth, Texas, on July 7,
2011.
Walter L. Tweedy,
Acting Manager, Operations Support Group,
ATO Central Service Center.
[FR Doc. 2011-18135 Filed 7-21-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0122; Airspace
Docket No. 11-ACE-3]

Amendment of Class E Airspace; Ava,
MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Ava, MO. Decommissioning
of the Bilmart non-directional beacon
(NDB) at Ava Bill Martin Memorial
Airport, Ava, MO, has made this action
necessary to enhance the safety and
management of Instrument Flight Rule
(IFR) operations at the airport.

DATES: Effective date: 0901 UTC,
October 20, 2011. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On May 2, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace for Ava, MO, reconfiguring
controlled airspace at Ava Bill Martin
Memorial Airport (76 FR 24409) Docket
No. FAA-2011-0122. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is

incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
for the Ava, MO area. Decommissioning
of the Bilmart NDB and cancellation of
the NDB approach at Ava Bill Martin
Memorial Airport has made
reconfiguration of the airspace
necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Ava Bill Martin
Memorial Airport, Ava, MO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR part 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE MO E5 Ava, MO [Amended]

Ava, Bill Martin Memorial Airport, MO

(Lat. 36°58’19” N., long. 92°40'55” W.)
Dogwood VORTAC

(Lat. 37°01’24” N., long. 92°52"37” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Ava Bill Martin Memorial Airport,
and within 1.8 miles each side of the 107°
radial of the Dogwood VORTAC extending
from the 6.3-mile radius to the VORTAC.

Issued in Fort Worth, Texas, on July 13,
2011.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-18185 Filed 7-21-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-1240; Airspace
Docket No. 10-ASW-18]

Establishment of Class E Airspace;
Ranger, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace for Ranger, TX, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures at Cook Canyon Ranch
Airport. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at the airport.
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DATES: Effective date: 0901 UTC,
October 20, 2011. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On May 9, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish Class
E airspace for Ranger, TX, creating
controlled airspace at Cook Canyon
Ranch Airport (76 FR 26658) Docket No.
FAA-2010-1240. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
for new standard instrument approach
procedures at Cook Canyon Ranch
Airport, Ranger, TX. This action is
necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, Section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it establishes controlled
airspace for Cook Canyon Ranch
Airport, Ranger, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR part 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

ASWTX E5 Ranger, TX [New]
Cook Canyon Ranch Airport, TX
(Lat. 32°25’54” N., long. 98°35'41” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Cook Canyon Ranch Airport.

Issued in Fort Worth, Texas, on July 13,
2011.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-18179 Filed 7-21-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2011-0214; Airspace
Docket No. 11-ASW-2]

Establishment of Class E Airspace;
Hearne, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace for Hearne, TX, to
accommodate new Area Navigation
(RNAV) Standard Instrument Approach
Procedures at Hearne Municipal
Airport. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at the airport.

DATES: Effective date: 0901 UTC,
October 20, 2011. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Scott Enander, Gentral Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On April 19, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish Class
E airspace for Hearne, TX, creating
controlled airspace at Hearne Municipal
Airport (76 FR 21831) Docket No. FAA—
2011-0214. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
for new standard instrument approach
procedures at Hearne Municipal
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Airport, Hearne, TX. This action is
necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, Section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it establishes controlled
airspace for Hearne Municipal Airport,
Hearne, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended].

m 2. The incorporation by reference in
14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9U,

Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Hearne, TX [New]

Hearne Municipal Airport, TX

(Lat. 30°52°20” N., long. 96°37°20” W.)

That airspace extending upward from 700
feet above the surface within a 7.1-mile
radius of Hearne Municipal Airport, and
within 2 miles each side of the 002° bearing
from the airport extending from the 7.1-mile
radius to 10.9 miles north of the airport, and
within 2 miles each side of the 182° bearing
from the airport extending from the 7.1-mile
radius to 11.9 miles south of the airport.

Issued in Fort Worth, Texas, on July 11,
2011.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-18175 Filed 7—20-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0244 Airspace
Docket No. 11-AAL-05]

Revision of Class E Airspace; Yakutat,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at the Yakutat Airport, Yakutat,
AK. The amendment of eight Standard
Instrument Approach Procedures
(SIAPs) has made this action necessary
to enhance safety and air traffic
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective 0901 UTC, October 20,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Martha Dunn, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
martha.ctr.dunn@faa.gov. Internet
address: http://www.faa.gov/about/

office_org/headquarters_offices/ato/
service_units/systemops/fs/alaskan/
rulemaking/.

SUPPLEMENTARY INFORMATION:

History

On Tuesday, April 19, 2011, the FAA
published a notice of proposed
rulemaking in the Federal Register to
amend Class E airspace to accommodate
new SIAPS at Yakutat Airport, Yakutat,
AK (76 FR 21832).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
Three comments were received. One
commenter noted that the proposed rule
incorrectly referred to the Yakutat
VORTAG: The correct navigational aid
is the Yakutat VOR/DME. The rule has
been changed to correct that error. The
second commenter suggested that the
portion of the proposed Class E airspace
overlaying Canadian airspace should be
excluded. The FAA has found merit in
this and has adjusted the airspace to
exclude that area outside of U.S.
airspace. The third commenter noted
that a portion of the airspace overlies
offshore airspace beyond 12 NM from
the shoreline (Control 1487L) which
should be revised to reflect the change
in the 1,200 ft. airspace. The FAA agrees
and that change is being incorporated in
a separate offshore airspace rulemaking.
The FAA also noted that two of the
longitudes used in the geographic
coordinates for the airspace description
were incorrectly rounded. This action
corrects that error.

The Class E airspace areas designated
as 700/1,200 ft. transition areas are
published in paragraph 6005 of FAA
Order 7400.9U, Airspace Designations
and Reporting Points, dated August 18,
2010, and effective September 15, 2010,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
revising Class E airspace to
accommodate eight amended standard
instrument approach procedures at the
Yakutat Airport, Yakutat, AK. This
action provides adequate controlled
airspace upward from 700 feet and
1,200 feet above the surface for the
safety and management of IFR
operations at Yakutat Airport. A portion
of the 1,200 foot controlled airspace
extends over Offshore Airspace Control
1487L which has been amended in a
separate rulemaking. With the exception


http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
mailto:martha.ctr.dunn@faa.gov
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of editorial changes, and the changes
described above, this rule is the same as
that proposed in the NPRM.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Because this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority
because it creates additional Class E
airspace at the Yakutat Airport, Yakutat,
AK for the safe and efficient use of the
National Airspace System.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation

Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 Feet or more above the
surface of the earth.

* * * * *

AAL AK E5 Yakutat, AK [Revised]

Yakutat Airport, AK

(Lat. 59°30"12” N., long. 139°39'37” W.)
Yakutat VOR/DME

(Lat. 59°30’39” N., long. 139°38’53” W.)

That airspace extending upward from 700
feet above the surface within the area
bounded by lat. 59°47°42” N., 139°58'48” W.,
to lat. 59°37733” N., long. 139°40°54” W., then
along the 7 mile radius of the Yakutat VOR/
DME clockwise to 59°2854” N., long.
139°25”36” W., to lat. 59°20°16” N., long.
139°10°20” W., to lat. 59°02°49” N. long.
139°47’45” W., to lat. 59°30°15” N. long.
140°36'43” W., to the point of beginning,
excluding that area outside 12 miles from the
shoreline within Gulf of Alaska Low Control
Area; and that airspace extending upward
from 1,200 feet above the surface within a 75-
mile radius of the Yakutat VOR/DME,
excluding that area extending over Canada,
and that area outside 12 miles from the
shoreline within Control 1487L.

Issued in Anchorage, AK, on June 30, 2011.
Michael A. Tarr,
Manager, Alaska Flight Services.
[FR Doc. 2011-17973 Filed 7—21-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2011-0444; Airspace
Docket No. 11-AAL-07]

Revision of Class E Airspace;
Talkeetna, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Talkeetna, AK, to
accommodate the amendment of four
Standard Instrument Approach
Procedures and the Obstacle Departure
Procedure at Talkeetna Airport. The
FAA is taking this action to enhance
safety and management of Instrument
Flight Rules (IFR) operations at the
Talkeetna Airport.

DATES: Effective 0901 UTC, October 20,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of

Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Martha Dunn, AAL-538G, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587; telephone number (907) 271-
5898; fax: (907) 271-2850; e-mail:
Martha.ctr.Dunn@faa.gov. Internet
address: http://www.faa.gov/about/
office_org/headquarters_offices/ato/
service_units/systemops/fs/alaskan/
rulemaking/.

SUPPLEMENTARY INFORMATION:

History

On Thursday, May 12, 2011, the FAA
published a notice of proposed
rulemaking (NPRM) in the Federal
Register to revise Class E airspace at
Talkeetna, AK (76 FR 27619).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
One comment was received noting that
the longitude of the Talkeetna VOR/
DME was incorrect. The FAA agrees and
will correct the error.

The Class E airspace areas are
published in paragraphs 6002 and 6005,
respectively, of FAA Order 7400.9U,
Airspace Designations and Reporting
Points, signed August 18, 2010, and
effective September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.
With the exception of editorial changes,
and the changes described above, this
rule is the same as that proposed in the
NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
revising Class E airspace at the
Talkeetna Airport, Talkeetna, AK, to
accommodate four amended standard
instrument approach procedures and
the revised obstacle departure
procedure. This Class E surface airspace
and Class E airspace extending upward
from 700 and 1,200 feet above the
surface is necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a


http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
http://www.faa.gov/about/office_org/headquarters_offices/ato/service_units/systemops/fs/alaskan/rulemaking/
mailto:Martha.ctr.Dunn@faa.gov
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“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Because this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Talkeetna Airport and represents the
FAA'’s continuing effort to safely and
efficiently use the navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, signed August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas
* * * * *

AAL AK E2 Talkeetna, AK [Revised]

Talkeetna Airport, AK

(Lat. 62°19"14” N., long. 150°05"37” W.)
Talkeetna VOR/DME

(Lat. 62°17°55” N., long. 150°06"20” W.)

Within a 5-mile radius of the Talkeetna
Airport, and within 2.5 miles each side of the
Talkeetna VOR/DME 191° radial and within
1 mile each side of the Talkeetna VOR/DME
207° radial extending from the 5-mile radius
to 8.4 miles southwest of the airport. This
Class E airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Supplement Alaska
(Airport/Facility Directory).

* * * * *

Paragraph 6005 Class E Airspace Extending
Upward From 700 Feet or More Above the
Surface of the Earth

* * * * *

AAL AK E5 Talkeetna, AK [Revised]

Talkeetna Airport, AK

(Lat. 62°19’14” N., long. 150°05"37” W.)
Talkeetna VOR/DME

(Lat 62°17’55” W., long. 150°06°20” W.)

That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of the Talkeetna Airport and within
3.2 miles each side of the Talkeetna VOR/
DME 191° radial and within 2.5 miles each
side of the Talkeetna VOR/DME 207° radial
extending from the 7.5-mile radius to 12.4
miles southwest of the airport and that
airspace extending upward from 1,200 feet
above the surface within a 72-mile radius of
Talkeetna Airport.

Issued in Anchorage, AK, on July 12, 2011.
Michael A. Tarr,
Manager, Alaska Flight Services.
[FR Doc. 2011-18451 Filed 7-21-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 417

[Docket No.: FAA-2011-0181; Amendment
No. 417-2]

RIN 2120-AJ84

Launch Safety: Lightning Criteria for
Expendable Launch Vehicles

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; Confirmation
of effective date.

SUMMARY: This action confirms the
effective date of July 25, 2011, for the
direct final rule issued June 8, 2011. No
comments were received on this final
rule.

This action amends flight criteria for
mitigating against naturally occurring

lightning and lightning triggered by the
flight of an expendable launch vehicle
through or near an electrified
environment in or near a cloud. These
changes also increase launch
availability and implement changes
already adopted by the United States
Air Force.

DATES: The direct final rule published
June 8, 2011 (76 FR 33139) is effective
on July 25, 2011.

ADDRESSES: The complete docket for the
direct final rule, Docket No. FAA-2011—
0181, may be examined at http://
www.regulations.gov at any time or go to
Docket operations in Room W12-140
West Building, Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this rule
contact Karen Shelton-Mur, Office of
Commercial Space Transportation,
AST-300, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-7985; facsimile
(202) 267-5463, e-mail Karen.Shelton-
Mur@faa.gov.

For legal questions concerning this
rule contact Laura Montgomery, Senior
Attorney for Commercial Space
Transportation, Office of the Chief
Counsel, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-3150; facsimile
(202) 2677971, e-mail
laura.montgomery@faa.gov.

SUPPLEMENTARY INFORMATION:

Direct Final Rule Procedure

The FAA anticipated that this
regulation would not result in adverse
or negative comment and therefore is
issued as a direct final rulemaking.
Because the changes to the lightning
commit criteria will increase launch
availability and are already for U.S.
Government launchs at Air Force
launch ranges, the public interest is well
served by this rulemaking.

The comment period closed July 8,
2011, and the FAA received no
comments.

Conclusion

In light of the fact that no comments
were submitted in response to the direct
final rule, the FAA has determined that
no further rulemaking action is
necessary. Therefore, Amendment No.
417-2 takes effect as of July 25, 2011.


http://www.regulations.gov
http://www.regulations.gov
mailto:Karen.Shelton-Mur@faa.gov
mailto:Karen.Shelton-Mur@faa.gov
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Issued in Washington, DC on July 18, 2011.
Dennis R. Pratte,
Acting Director, Office of Rulemaking.
[FR Doc. 2011-18586 Filed 7-21-11; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 321

Mortgage Acts and Practices—
Advertising

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Final rule.

SUMMARY: Pursuant to the 2009
Omnibus Appropriations Act (Omnibus
Appropriations Act), as clarified by the
Credit Card Accountability,
Responsibility and Disclosure Act of
2009 (Credit CARD Act), the
Commission issues this Final Rule and
Statement of Basis and Purpose (SBP)
relating to unfair or deceptive acts and
practices that may occur with regard to
mortgage advertising. This Final Rule,
among other things: Prohibits any
misrepresentation in any commercial
communication regarding any term of
any mortgage credit product; and
imposes certain recordkeeping
requirements.

DATES: This final rule is effective August
19, 2011.

ADDRESSES: Requests for copies of this
Rule and this SBP should be sent to:
Public Reference Branch, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Room 130, Washington, DG 20580.
The complete record of this proceeding
is also available at that address.
Relevant portions of the proceeding,
including the Final Rule and SBP, are
available at http://www.ftc.gov. On July
21, 2011, the Commission’s rulemaking
authority under the Omnibus
Appropriations Act transfers to the
Consumer Financial Protection Bureau
(contact information available at http://
www.consumerfinance.gov).

FOR FURTHER INFORMATION CONTACT:
Laura Johnson or Carole Reynolds,
Attorneys, Division of Financial
Practices, Federal Trade Commission,
600 Pennsylvania Avenue, NW.,
Washington, DC 20580, (202) 326—3224.

SUPPLEMENTARY INFORMATION:
I. Background
A. Statutory Authority

On March 11, 2009, President Obama
signed the Omnibus Appropriations

Act.? Section 626 of that Act directed
the Commission to commence, within
90 days of enactment, a rulemaking
proceeding with respect to mortgage
loans.2 Section 626 also directed the
FTC to use notice and comment
procedures under Section 553 of the
Administrative Procedure Act3 to
promulgate these rules.*

On May 22, 2009, President Obama
signed the Credit CARD Act.5 Section
511 of this statute clarified the
Commission’s rulemaking authority
under the Omnibus Appropriations
Act.b

1. Covered Acts and Practices

Section 511 of the Credit CARD Act
specified that the FTC rulemaking
“shall relate to unfair or deceptive acts
or practices regarding mortgage loans,
which may include unfair or deceptive
acts or practices involving loan
modification and foreclosure rescue
services.” 7 The Omnibus
Appropriations Act, as clarified by the
Credit CARD Act, does not otherwise
specify what the Commission should
include in, or exclude from, a rule, but
rather directs the FTC to issue mortgage
rules that “relate to” unfairness or
deception.8

Section 5 of the FTC Act broadly
proscribes unfair or deceptive acts or
practices in or affecting commerce. An
act or practice is deceptive if there is a
representation, omission of information,
or practice that is likely to mislead
consumers who are acting reasonably
under the circumstances, and the
representation, omission, or practice is
one that is material, i.e., likely to affect
consumers’ decisions to purchase or use
the product or service at issue.? Section
5(n) of the FTC Act sets forth a three-
part test to determine whether an act or
practice is unfair. First, the practice

1Omnibus Appropriations Act, 2009, Public Law
111-8, 123 Stat. 524 (Omnibus Appropriations Act).

2 Id. § 626(a), 123 Stat. at 678.

35 U.S.C. 553.

40Omnibus Appropriations Act § 626(a). Because
Congress directed the Commission to use APA
rulemaking procedures, the FTC did not use the
procedures set forth in Section 18 of the Federal
Trade Commission Act (FTC Act), 15 U.S.C. 57a.

5Credit Card Accountability Responsibility and
Disclosure Act of 2009, Public Law 111-24, 123
Stat. 1734 (Credit CARD Act).

61d. §511.

71d. § 511(a)(1)(B). In a separate rulemaking, the
Commission issued a final rule with respect to
mortgage assistance relief services. See Mortgage
Assistance Relief Services (MARS), Final Rule, 75
FR 75092 (Dec. 1, 2010), available at http://
www.ftc.gov/os/fedreg/2010/december/
R911003mars.pdf.

8Credit CARD Act §511(a)(1)(B).

9Federal Trade Commission Policy Statement on
Deception, appended to In re Cliffdale Assocs., Inc.,
103 F.T.C. 110, 174—84 (1984) (Deception Policy
Statement).

must be one that causes or is likely to
cause substantial injury to consumers.
Second, the injury must not be
outweighed by countervailing benefits
to consumers or to competition. Third,
the injury must be one that consumers
could not reasonably have avoided.1°

Accordingly, the Commission
interprets the Omnibus Appropriations
Act, as clarified by the Credit CARD
Act, to allow it to issue rules that
prohibit or restrict unfair or deceptive
conduct or that are reasonably related to
the goal of preventing unfair or
deceptive practices. The FTC notes,
however, that all of the conduct
prohibited by the Final Rule is itself
deceptive.

2. Covered Entities

Section 511 of the Credit CARD Act
also clarified that the Commission’s
rulemaking authority is limited to
entities over which the FTC has
jurisdiction under the FTC Act.1* Under
the FTC Act, the Commission has
jurisdiction over any person,
partnership, or corporation that engages
in unfair or deceptive acts or practices
in or affecting commerce, except, among
others: 12 banks,13 savings and loan

1015 U.S.C. 45(n). Additionally, Section 5(n) of
the FTC Act provides that “[i|n determining
whether an act or practice is unfair, the
Commission may consider established public
policies as evidence to be considered with all other
evidence. Such public policy considerations may
not serve as a primary basis for such
determination.”

11 Credit CARD Act §511(a)(1)(C).

12 See 15 U.S.C. 44, 45(a)(2).

13 The FTC Act defines “banks” by reference to
a listing of certain distinct types of depository
institutions. See 15 U.S.C. 44, 57a(f)(2). That list
includes: National banks, Federal branches of
foreign banks, member banks of the Federal Reserve
System, branches and agencies of foreign banks,
commercial lending companies owned or controlled
by foreign banks, banks insured by the Federal
Deposit Insurance Corporation (FDIG), and insured
state branches of foreign banks. The Commission
has jurisdiction over entities that are affiliated with
banks, such as parent or subsidiary companies, that
are not themselves banks. This jurisdiction is held
concurrently with the Federal bank regulatory
agencies (the Board of Governors of the Federal
Reserve System (Federal Reserve Board or Board),
the Office of the Comptroller of the Currency (OCC),
the FDIC, and the Office of Thrift Supervision
(OTS)) and the National Credit Union
Administration (NCUA) as to their respective
institutions. See Gramm-Leach-Bliley Act, Public
Law 106-102, § 133(a), 113 Stat. 1338, 1383 (1999)
(codified at 15 U.S.C. 41 note (a)); Minnesota v.
Fleet Mortg. Corp., 181 F. Supp. 2d 995 (D. Minn.
2001). The FTC also has jurisdiction over non-bank
entities that provide services to or on behalf of a
bank, such as credit card marketing. See, e.g., FTC
v. CompuCredit Corp., No. 08-1976, at 6—15 (N.D.
Ga. Oct. 8, 2008) (magistrate judge’s non-final report
and recommendation) (finding that the FTC has
jurisdiction under FTC Act against entity that
contracted to provide services to a bank); FTC v.
Am. Std. Credit Sys., 874 F. Supp. 1080, 1086 (C.D.
Cal. 1994) (dismissing argument that entity that
contracted to perform credit card marketing and


http://www.ftc.gov/os/fedreg/2010/december/R911003mars.pdf
http://www.ftc.gov/os/fedreg/2010/december/R911003mars.pdf
http://www.ftc.gov/os/fedreg/2010/december/R911003mars.pdf
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institutions, Federal credit unions,14
non-profits,?® and common carriers. The
Final Rule does not cover the practices
of entities that are excluded from the
FTC’s jurisdiction.

3. Enforcement

The Omnibus Appropriations Act, as
clarified by the Credit CARD Act, also
permits both the Commission and the
states to enforce the rules the FTC
issues.1® The Commission can use its
powers under the FTC Act to investigate
and enforce such rules, and the FTC can
seek civil penalties under the FTC Act
against those who violate them. In
addition, states can enforce the rules by
bringing civil actions in Federal district
court or another court of competent
jurisdiction to obtain civil penalties and
other relief. Before bringing such an
action, however, states must give 60
days advance notice to the Commission
or other “primary federal regulator” of
the proposed defendant,'? and the
regulator has the right to intervene in
the action.

4, The Dodd-Frank Act

On July 21, 2010, President Obama
signed the Dodd-Frank Wall Street
Reform and Consumer Protection Act.18
The Dodd-Frank Act made substantial
changes in the Federal regulatory
framework for providers of financial
services. Among the changes, the Dodd-
Frank Act will transfer the
Commission’s rulemaking authority
under the Omnibus Appropriations Act
to a new Bureau of Consumer Financial
Protection (CFPB) 19 on July 21, 2011,
the “designated transfer date” set by the

other services for a bank is not subject to FTC Act).
Effective July 21, 2011, the FTC and the Bureau of
Consumer Financial Protection (CFPB) will share
concurrent enforcement authority over specific
categories of “nondepository covered persons.” See
infra Part L.A.4.

14 The exclusion is limited to Federal credit
unions; thus, the FTC has jurisdiction over state-
chartered credit unions (whether or not they have
Federal insurance), among others. See infra note
127 and accompanying text.

15 Section 4 of the FTC Act, 15 U.S.C. 44,
specifies that the Commission’s jurisdiction over
“corporations” is limited to entities that are
organized to carry on business for their own profit
or that of their members. Thus, the non-profit
exemption does not apply to ostensible non-profits
that operate for the profit of their members. See,
e.g., Am. Med. Ass’nv. FTC, 638 F.2d 443 (2d Cir.
1980), aff’'d by an equally divided court, 445 U.S.
676 (1982); FTC v. AmeriDebt, Inc., 343 F. Supp.
2d 451 (D. Md. 2004).

16 Omnibus Appropriations Act § 626(b); Credit
CARD Act §511(a)(1)(B).

17 Effective July 21, 2011, states must provide the
advance notice to the CFPB or Commission, as
appropriate. See infra Part. L. A.4.

18 Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010) (Dodd-Frank Act).

19 Jd. § 1061.

Treasury Department.2° In addition, on
the designated transfer date, the FTC’s
authority to “issue guidelines” under
the Omnibus Appropriations Act will
transfer to the CFPB.21 Both the
Commission and the CFPB, however,
will have authority to bring law
enforcement actions and seek civil
penalties against specific categories of
‘“nondepository covered persons” to
enforce the rules promulgated under the
Omnibus Appropriations Act, including
this Final Rule.22

B. The Rulemaking and Public
Comments Received

On June 1, 2009, the Commission
published in the Federal Register an
Advance Notice of Proposed
Rulemaking (ANPR) soliciting
comments on the contours of a possible
rule that would prohibit or restrict
unfair and deceptive acts and practices
that may occur throughout the life-cycle
of a mortgage loan,23 i.e., in the
advertising and marketing of the loan, at
the time of loan origination, in the home
appraisal process, and during the
servicing of the loan. The ANPR
described these services generically as
“Mortgage Acts and Practices,” and the
rulemaking proceeding was entitled the
Mortgages Acts and Practices (MAP)
Rulemaking.24

On September 30, 2010, the
Commission published in the Federal
Register a Notice of Proposed
Rulemaking (NPRM) relating to unfair or
deceptive acts and practices that may
occur with regard to mortgage
advertising, the MAP B Advertising
Rule (proposed rule).25 Among other
things, the proposed rule prohibited any
misrepresentation in any commercial
communication regarding any term of
any mortgage credit product, and it
imposed certain recordkeeping
requirements.

In response to the NPRM, the
Commission received a total of 22
comments.26 Commenters included

20 See CFPB, Designated Transfer Date, 75 FR
57252, 57253 (Sept. 20, 2010); see also Dodd-Frank
Act §1062.

21Dodd-Frank Act §1061.

22 See Dodd-Frank Act §§1024, 1061, 1097.

23 The Omnibus Appropriations Act and the
Credit GARD Act use the term “loan” in referring
to mortgage credit generally and do not limit that
term in any way. Accordingly, this SBP and Final
Rule use the term “loan” to refer to any form of
mortgage credit.

24 Mortgage Acts and Practices (MAP), ANPR, 74
FR 26118 (June 1, 2009).

25 See MAP B Advertising, NPRM, 75 FR 60352
(Sept. 30, 2010).

26 The comments submitted in response to the
NPRM are available at http://www.ftc.gov/os/
comments/mapadrule/index.shtm. A list of those
who submitted comments appears following Part V
of this SBP.

industry trade associations or groups,
credit unions, state credit union
regulators, a not-for-profit law firm, a
real estate settlement services firm, and
a group of state banking and consumer
credit regulators. The Commission also
received five comments from
individuals. Most of the comments
expressed support for FTC regulatory
action or particular aspects of the
proposed rule. These comments are
discussed below.27

II. Mortgage Advertising Practices
A. Overview

As discussed in the ANPR and NPRM,
the mortgage life-cycle begins when a
consumer initially shops for a mortgage,
whether to purchase a home or real
property,28 refinance an existing
mortgage, or obtain a home equity loan
or line of credit (known as a HELOC)
based on the consumer’s equity in the
home.2? Consumers may consider
obtaining diverse types of mortgage
products. The loan may be a forward
mortgage, the most prevalent type of
loan, in which the homeowner borrows
funds and remits payments for
principal, interest, and, in some cases,
other charges. Alternatively, the loan
may be a reverse mortgage, in which
senior citizens borrow funds secured by
their homes. With a reverse mortgage,
the borrower is not required to repay the
debt as long as he or she remains in the
home; and the loan is not due until the
homeowner moves out of or sells the
home, dies, or fails to satisfy certain
loan conditions.3? Forward mortgages
may be traditional, such as fully
amortizing 30-year fixed-rate or

27 See infra Part III.

28 Traditional mortgages are considered ““closed-
end credit,” generally consisting of installment
financing where the amount borrowed and
repayment schedule are set at the transaction’s
outset. The Truth in Lending Act (TILA), 15 U.S.C.
1601-1666j, and its implementing Regulation Z, 12
CFR part 226, set various advertising and other
requirements for closed-end credit. See, e.g., 12 CFR
226.17-.24.

29 HELOGs typically are “open-end credit,”
which TILA defines as credit extended to a
consumer under a plan in which: (1) The consumer
reasonably contemplates repeated transactions; (2)
the creditor may impose a finance charge from time
to time on the outstanding unpaid balance; and (3)
the amount of credit that may be extended to the
consumer during the plan’s term is generally made
available to the extent that any unpaid balance is
repaid. See 15 U.S.C. 1602(i); 12 CFR 226.2(a)(10)
and (20).

30 See generally 12 CFR 226.33 (reverse mortgages
under Regulation Z) and U.S. Department of
Housing and Urban Development (HUD), Glossary,
definition of “reverse mortgage,” available at
http://www.hud.gov/offices/hsg/sfh/buying/
glossary.cfm.
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adjustable rate mortgages (ARMs),31 or
nontraditional.32

Consumers receive information about
mortgages through many different
channels of communication. Some
consumers seek out mortgage
information on their own, for example,
on the Internet or by contacting a real
estate broker, mortgage lender, mortgage
broker, or others. Marketers and
advertisers widely disseminate mortgage
advertisements to consumers through
print media (such as newspapers and
magazines), television, radio, the
Internet, billboards, and other methods.
Marketers and advertisers also send
targeted information to particular
consumers through direct mail or
electronic communications such as e-
mail or text messages.

Many types of entities market and
advertise mortgage products. Mortgage
lenders, mortgage brokers, mortgage
servicers, and real estate brokers
advertise and market mortgage products.
In addition, advertising agencies, home
builders, lead generators,33 rate
aggregators,34 and others also may

311n a fully amortizing loan, the borrower pays
principal and the full amount of interest that is due
each month throughout the life of the loan.

32 Nontraditional mortgages have included, for
example, interest-only (I/O) loans and payment
option ARMs (option ARMs). I/O loans involve an
initial loan period in which the borrower pays only
the interest accruing on the loan balance; after the
initial period, the borrower either makes increased
payments of principal and interest or remits a large
payment, sometimes referred to as a “balloon
payment.” Option ARMs offer borrowers several
choices each month during the loan’s introductory
period, including a minimum payment that is
smaller than the interest accruing on the principal.
After the introductory period, the loan is recast, and
the borrower’s payments increase to amortize and
repay principal and the adjustable interest rate over
the remaining loan term. See generally FTC,
Comment to Jennifer L. Johnson, Secretary, Board
of Governors of the Federal Reserve System (Sept.
14, 2006), at 5-13 (providing comments on the
home equity lending market and summarizing the
Commission’s May 2006 alternative mortgage
workshop, Protecting Consumers in the New
Mortgage Marketplace), available at http://
www.ftc.gov/opa/2006/09/fyi0661.shtm (FTC
Comment on Home Equity Lending and Alternative
Mortgage Workshop).

33 Lead generators are business entities that
provide, in exchange for consideration, consumer
information to a seller or telemarketer for use in the
marketing of goods or services. See, e.g., Quik
Payday, Inc. v. Stork, 549 F.3d 1302, 1304 (10th Cir.
2008); FTC v. Connelly, No. SA CV 06-701 DOC
(RNBx), 2006 U.S. Dist. LEXIS 98263, at *11 (C.D.
Cal. Dec. 20, 2006); United States v. Ameriquest
Mortg. Co., No. 8:07-cv-01304 CJC-MLG (C.D. Cal.
2007) (stipulated judgment and order).

34 Rate aggregators regularly collect and publish
rates and other information from numerous
mortgage lenders, mortgage brokers, or other
sources. Consumers typically can compare mortgage
credit product terms for free by searching or
viewing this information sorted by rate, loan
amount, mortgage credit product, or other criteria.
Rate aggregators may supply the lenders’ or brokers’
contact information, so the consumer can reach
lenders or brokers directly, or they may act as lead

market and advertise mortgage products
to consumers. Mortgage lenders and
servicers are particularly likely to
market products to their current
customers, in addition to prospective
customers.

B. Deception in Mortgage Advertising

Advertising and marketing can
provide consumers with valuable
information about mortgage options,
costs, and features. This information is
critical to the decisions consumers make
throughout the mortgage origination
process, especially because mortgage
products are typically complex.35
Information is useful for decision
making, however, only if it is truthful
and non-misleading.36 Preventing and
deterring deception in advertisements
for mortgages, therefore, is a primary
objective of FTC law enforcement and of
the Final Rule.

The elements of deception are set
forth in the FTC’s Deception Policy
Statement of 1984. An act or practice is
deceptive if: (1) There is a
representation, omission of information,
or practice that is likely to mislead
consumers acting reasonably under the
circumstances; and (2) that
representation, omission, or practice is
material to consumers.3”

A representation may be express or
implied. “Express claims directly
represent the fact at issue, while
implied claims do so in an oblique or
indirect way.” 38 Whether an implied
claim is made depends on the overall
net impression that consumers take
away from an advertisement, based on
all of its elements (language, pictures,
graphics, etc.).32 The FTC evaluates

generators and provide the consumer’s information
to lenders or brokers.

35 This is particularly true for nontraditional
mortgages, the terms of which are often unfamiliar
to consumers. See generally FTC Comment on
Home Equity Lending and Alternative Mortgage
Workshop, supra note 32.

36 See Deception Policy Statement, supra note 9,
at 176-77.

37 See id. at 175—183; see also FTC v. Tashman,
318 F.3d 1273, 1277 (11th Cir. 2003); FTC v. Gill,
265 F.3d 944, 950 (9th Cir. 2001); FTCv. QT, Inc.,
448 F. Supp. 2d 908, 957 (N.D. IlL 2006), aff'd, 512
F.3d 858 (7th Cir. 2008); FTC v. Think Achievement
Corp., 144 F. Supp. 2d 993, 1009 (N.D. Ind. 2000);
FTC v. Minuteman Press, 53 F. Supp. 2d 248, 258
(E.D.N.Y. 1998).

38 FTCv. QT, Inc., 448 F. Supp. 2d at 957.

39 See FTC v. Cyberspace.com, LLC, 453 F.3d
1196, 1200 (9th Cir. 2006) (“‘A solicitation may be
likely to mislead by virtue of the net impression it
creates even though the solicitation also contains
truthful disclosures.”); FTC v. Gill, 265 F.3d at 956
(affirming deception finding based on “overall ‘net
impression’” of statements); Removatron Int’l Corp.
v. FTC, 884 F.2d 1489, 1497 (1st Cir. 1989)
(advertisement was deceptive despite written
qualification); Thompson Med. Co. v. FTC, 791 F.2d
189, 197 (DC Cir. 1986) (literally true statements
may nonetheless be deceptive); FTC v. QT, Inc., 448
F. Supp. 2d at 958.

whether consumers’ impressions or
interpretations of a representation or
omission are reasonable.
Reasonableness is evaluated based on
the sophistication and understanding of
consumers in the group to which the
representation is targeted, which may be
a general audience or a specific group,
such as children or the elderly.20 A
claim may be susceptible to more than
one reasonable interpretation, and if one
such interpretation is misleading, then
the advertisement is deceptive, even if
other, non-deceptive interpretations are
possible.41

A disclaimer or qualifying statement
may correct a misleading impression,
but only if it is sufficiently clear and
prominent to convey the qualifying
information effectively, i.e., it is both
noticed and understood by consumers.
“[IIn many circumstances, reasonable
consumers do not read the entirety of an
ad or are directed away from the
importance of the qualifying phrase by
the acts or statements of the seller;” 42
thus, a fine print disclosure at the
bottom of a print advertisement or a
brief video superscript in a television
advertisement is unlikely to qualify a
claim effectively.#? Similarly, because
consumers ‘“‘may glance only at the
headline” of an advertisement,
“accurate information in the text may
not remedy a false headline.” 44

A representation, omission, or
practice is material if it is likely to affect
a consumer’s choice of or conduct
regarding a product.5 If consumers are
likely to have chosen differently but for
the claim, the claim is likely to have
caused consumer injury.46 Express
claims are presumed material.4?
Similarly, information regarding the
cost of a product or service is presumed
material.#8 Intentional implied claims,*9
and claims about the purpose and

40 See Deception Policy Statement, supra note 9,
at 177-79.

41 See id. at 178.

42]d. at 181.

43 See, e.g., id. at 180; see also In re Stouffer Food
Corp., 118 F.T.C. 746 (1994); In re Kraft, Inc., 114
F.T.C. 40, 124 (1991), aff’d, 970 F.2d 311 (7th Cir.
1992).

44 Deception Policy Statement, supra note 9, at
180.

45 See Kraft, Inc. v. FTC, 970 F.2d 311, 322 (7th
Cir. 1992); In re Cliffdale Assocs., Inc., 103 F.T.C.
110, 165 (1984); see also FTC v. SlimAmerica, Inc.,
77 F. Supp. 2d 1263, 1272 (S.D. Fla. 1999).

46 See Deception Policy Statement, supra note 9,
at 183.

47 See FTC v. Pantron I Corp., 33 F.3d 1088,
1095-96 (9th Cir. 1994).

48 See In re Peacock Buick, 86 F.T.C. 1532, 1562
(1975), aff'd, 553 F.2d 97 (4th Cir. 1977); Deception
Policy Statement, supra note 9, at 182—83.

49 See In re Thompson Med. Co., Inc., 104 F.T.C.
648, 816 (1984), aff’'d, 791 F.2d 189 (DC Cir. 1986).
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efficacy of a product or service,>° are
also presumed to be material.

C. Other Mortgage Advertising
Requirements 51

In addition to the FTC Act, mortgage
advertisers and marketers are subject to
TILA (including the Home Ownership
and Equity Protection Act (HOEPA)52)
and Regulation Z, among other legal
requirements.>3 In July 2008, the
Federal Reserve Board issued many new
mortgage advertising rules under
Regulation Z; these rules took effect on
October 1, 2009.54

The states also have enacted various
laws or regulations that address aspects
of deceptive mortgage advertising
practices,5° including laws

50 Novartis Corp. v. FTC, 223 F.3d 783, 786—87
(DC Cir. 2000).

51This discussion is not intended as a
comprehensive list of all potentially applicable
mortgage advertising and marketing laws.

5215 U.S.C. 1639.

53 For a brief summary of the advertising
requirements under TILA and Regulation Z, see
MAP—Advertising, NPRM, 75 FR 60352, 6035657
(Sept. 30, 2010). Other requirements include
mortgage advertising mandates under the Helping
Families Save Their Homes Act of 2009, Public Law
111-22, § 203, 123 Stat. 1632, 1643 (codified at 12
U.S.C. 5201 note), which HUD enforces, and
advertising regulations and guidance for Federal
Housing Administration (FHA) programs, which
HUD has issued. For example, FHA-approved
lenders or mortgagees must use their HUD-
registered business names in advertisements and
promotional materials for FHA programs and
maintain copies of their materials for two years. See
75 FR 20718 (Apr. 20, 2010) (codified at 24 CFR
202). Lenders and others are permitted to distribute
the FHA and fair housing logos in marketing
materials to prospective FHA borrowers. HUD-
approved mortgagees are required to establish
procedures for compliance with FHA program
requirements, including to avoid engaging in false
or misrepresentative advertising. See HUD
Mortgagee Letters 2009—-02 and 2009-12, available
at http://www.hud.gov/offices/adm/hudclips/
letters/mortgagee/2009ml.cfm; see also infra note
124 (discussing NCUA advertising regulations).

54 See 73 FR 44522, 44599-602 (July 30, 2008)
(codified generally at 12 CFR 226.16, 226.24). The
Board promulgated some of these rules under
Section 129(/)(2) of TILA, 15 U.S.C. 1639(/)(2), and
others under Section 105 of TILA, 15 U.S.C. 1604.
The Commission has authority to obtain civil
penalties for violations of rules that the Board
promulgates under Section 129(/)(2), but does not
have specific authority to obtain civil penalties for
violations of rules that the Board promulgates under
Section 105.

On August 16, 2010, the Board proposed
additional protections and disclosure requirements
for mortgage advertisements. See Press Release,
Board, Federal Reserve Board Proposes Enhanced
Consumer Protections and Disclosures for Home
Mortgage Transactions, available at http://
www.federalreserve.gov/newsevents/press/bcreg/
20100816e.htm (Aug. 16, 2010). The Board
subsequently announced that it does not expect to
finalize this proposal prior to the July 2011 date for
transfer of rulemaking authority to the CFPB. See
Press Release, Board, available at http://
www.federalreserve.gov/newsevents/press/bcreg/
20110201a.htm (Feb. 1, 2010).

55 State advertising requirements differ from one
another in the practices, types of credit, and entities

implementing the Federal Secure and
Fair Enforcement for Mortgage
Licensing Act of 2008 (SAFE Act),
which requires a nationwide licensing
and/or registration system for mortgage
loan originators.56

None of these Federal or state statutes
or regulations duplicates the specificity
and breadth of practices, and diversity
of entities,57 covered in the Final Rule.

D. Consumer Protection Problems in
Mortgage Advertising

The FTC has substantial law
enforcement experience with mortgage
advertising practices. Since 1995, the
Commission has brought 18 law
enforcement actions against individuals
or companies that allegedly engaged in
unfair or deceptive practices or
violations of TILA in mortgage
advertising.58 These actions have
targeted large and small mortgage
lenders, mortgage brokers, and others
throughout the country.59 The cases
have involved advertisements and
marketing materials in various media,
including print advertisements,5°
unsolicited e-mails,®* direct mail
marketing,52 Internet advertisements

covered. See, e.g., Me. Rev. Stat. Ann. tit. 9-A, 9—
301 (2010); Md. Code Regs. 09.03.06.05 (2010); Nev.
Rev. Stat. Ann. 645B.196 (2010); N.Y. Bank. Law
595—a (Consol. 2010).

56 Title V of the Housing and Economic Recovery
Act of 2008, Public Law 110-289 (2008) (codified
at 12 U.S.C. 5101). After the SAFE Act’s enactment
on July 30, 2008, the states moved to enact or
amend laws to license mortgage loan originators.
See generally http://www.csbs.org; see also HUD
SAFE Mortgage Licensing Act, available at http://
hud.gov/offices/hsg/rmra/safe/sfea.cfm. State SAFE
laws address advertising in different ways. See, e.g.,
S.B. 948, 2009 Gen. Assem., Reg. Sess. (Conn.
2009); S.B. 1218, 25th Leg., 1st Spec. Sess. (Haw.
2009); H.B. 4011, 96th Gen. Assem., Reg. Sess. (IIl.
2009); A.B. 3816, 213th Leg., 2nd Ann. Sess. (N.].
2009). The Federal banking agencies and Farm
Credit Administration have also implemented a
registration system and other requirements for
mortgage loan originators, in connection with the
SAFE Act. See 75 FR 51623 (Aug. 23, 2010); see
also 76 FR 6185 (Feb. 3, 2011).

57 See infra Part I11.B.4.

58 See Table B—List of FTC Mortgage Advertising
Enforcement Actions, infra.

59 See, e.g., FTC v. Mortgages Para Hispanos.com
Corp., No. 4:06-cv-19 (E.D. Tex. 2006); FTC v.
Ranney, No. 04-F-1065 (MJW) (D. Colo. 2004); FTC
v. Chase Fin. Funding, Inc., No. SACV04-549 GLT
(ANXx) (C.D. Cal. 2004); FTC v. OSI Fin. Servs., Inc.,
No. 02—-C-5078 (N.D. Ill. 2002); United States v.
Mercantile Mortg. Co., No. 02—-C-5079 (N.D. Ill.
2002); FTC v. Assocs. First Capital Corp., No. 1:01—
00606 JTC (N.D. Ga. 2001); FTC v. First Alliance
Mortg. Co., No. SACV 00-964 DOC (EEx) (C.D. Cal.
2000).

60 See, e.g., FTC v. Safe Harbour Found. of Fla.,
Inc., No. 08-C-1185 (N.D. Ill. 2008); FTC v. Ranney,
No. 04-F-1065 (MJW) (D. Colo. 2004).

61 See, e.g., FTC v. 30 Minute Mortg., Inc., No. 03—
60021 (S.D. Fla. 2003); FTC v. Chase Fin. Funding,
Inc., No. SACV04-549 GLT (ANx) (C.D. Cal. 2004).

62 See, e.g., In re Am. Nationwide Mortg. Co.,
F.T.C. Dkt. No. C—4249 (2009); In re Michael
Gendrolis, F.T.C. Dkt. No. C—4248 (2009); FTC v.

and Web sites,?3 telemarketing,®* and
in-person sales presentations.®> The
alleged violations have included
deceptive claims—often made to
subprime borrowers—about key terms
and other aspects of the loans, such as:

e Misrepresentations of the loan
amount or the amount of cash
disbursed; 66

e Claims for loans with specified
terms, when no loans with those terms
were available from the advertiser; 67

¢ Claims of low “teaser” rates and
payment amounts, without disclosing
that the rates and payments would
increase substantially after a limited
period of time; 68

e Misrepresentations that rates were
fixed for the full term of the loan; 69

e Misrepresentations about, or failure
to adequately disclose, the existence of
a prepayment penalty 7° or large balloon
payment due at the end of the loan; 72

e Claims about the monthly payment
amounts that the borrower would owe,
without disclosing the existence, cost,
and terms of credit insurance products
“packed” into the loan; 72

Chase Fin. Funding, Inc., No. SACV04-549 GLT
(ANXx) (C.D. Cal. 2004); FTC v. First Alliance Mortg.
Co., No. SACV 00-964 DOC (EEx) (C.D. Cal. 2000);
United States v. Unicor Funding, Inc., No.
SACV99-1228 (C.D. Cal. 1999); FTC v. Assocs. First
Capital Corp., No. 1:01-00606 JTC (N.D. Ga. 2001);
FTCv. Safe Harbour Found. of Fla., Inc., No. 08—
C-1185 (N.D. Ill. 2008); In re FirstPlus Fin. Group,
Inc., F.T.C. Dkt. No. C-3984 (2000).

63 See, e.g., In re Shiva Venture Group, Inc., F.T.C.
Dkt. No. C—4250 (2009); FTC v. Ranney, No. 04—F—
1065 (MJW) (D. Colo. 2004).

64 See, e.g., FTC v. First Alliance Mortg. Co., No.
SACV 00-964 DOC (EEx) (C.D. Cal. 2000).

65 See, e.g., id.; FTC v. Assocs. First Capital Corp.,
No. 1:01-00606 JTC (N.D. Ga. 2001).

66 See, e.g., id.; FTC v. OSI Fin. Servs., Inc., No.
02—-C-5078 (N.D. Ill. 2002); United States v.
Mercantile Mortg. Co., No. 02—C-5079 (N.D. I1l.
2002); In re FirstPlus Fin. Group, Inc., F.T.C. Dkt.
No. C-3984 (2000).

67 See, e.g., FTCv. 30 Minute Mortg., Inc., No. 03—
60021 (S.D. Fla. 2003).

68 See, e.g., In re Am. Nationwide Mortg. Co.,
F.T.C. Dkt. No. C—4249 (2009); In re Shiva Venture
Group, Inc., F.T.C. Dkt. No. C-4250 (2009); In re
Michael Gendrolis, F.T.C. Dkt. No. C—4248 (2009).
The FTC also sent over 200 warning letters in 2007
to mortgage lenders, mortgage brokers, and media
outlets regarding mortgage advertising claims,
including teaser rates, that could be deceptive or
violate TILA. See Press Release, FTC, FTC Warns
Mortgage Advertisers and Media That Ads May Be
Deceptive (Sept. 11, 2007), available at http://www.
ftc.gov/opa/2007/09/mortsurf.shtm.

69 See, e.g., In re Am. Nationwide Mortg. Co.,
F.T.C. Dkt. No. C-4249 (2009).

70 See, e.g., FTC v. Chase Fin. Funding, Inc., No.
SACV04-549 (GLT (ANx) C.D. Cal. 2004); FTC v.
OSI Fin. Servs., Inc., No. 02—C-5078 (N.D. Ill. 2002).

71 See, e.g., FTC v. OSI Fin. Servs., Inc., No. 02—
C-5078 (N.D. Ill. 2002).

72 See, e.g., FTC v. Assocs. First Capital Corp., No.
1:01-00606 JTC (N.D. Ga. 2001). The complaint in
that case alleged, among other things, that the
defendants included credit insurance products in
the loan package without the borrower’s knowledge.


http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/2009ml.cfm
http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/2009ml.cfm
http://www.federalreserve.gov/newsevents/press/bcreg/20100816e.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20100816e.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20100816e.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20110201a.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20110201a.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20110201a.htm
http://hud.gov/offices/hsg/rmra/safe/sfea.cfm
http://hud.gov/offices/hsg/rmra/safe/sfea.cfm
http://www.ftc.gov/opa/2007/09/mortsurf.shtm
http://www.ftc.gov/opa/2007/09/mortsurf.shtm
http://www.csbs.org
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¢ Claims that the loans were
amortizing, when, in fact, they involved
interest-only transactions; 73

¢ Claims of mortgage payment
amounts that failed to include loan fees
and closing costs of the kind typically
included in loan amounts; 74

e False or misleading savings claims
in high loan-to-value loans; 75

e False or misleading claims
regarding the terms or nature of interest
rate lock-ins; 76

e False claims that an entity was a
national mortgage lender; 77

e Failure to disclose adequately that
the advertiser, not the consumer’s
current lender, was offering the
mortgage; 78 and

e False or misleading claims that
consumers were ‘‘pre-approved” for
mortgage loans.7?

Numerous states also have brought
enforcement actions under state laws
alleging deceptive mortgage advertising
and marketing, challenging
misrepresentations about: (1) The lack
of closing costs; 80 (2) low fixed or teaser
rates or payments; 81 (3) the advertiser’s
affiliation with the consumer’s current
lender; 82 (4) the availability of

73 See, e.g., FTC v. Capital City Mortg. Corp., No.
1:98CV237 (D.D.C. 1998).

74 See, e.g., FTC v. Assocs. First Capital Corp., No.
1:01-00606 JTC (N.D. Ga. 2001). In addition, in
making these statements, the lender allegedly did
not reveal that the loans were interest-only and that
borrowers would owe the entire principal amount
in a large balloon payment at the end of the loan
term.

75 See, e.g., In re FirstPlus Fin. Group, Inc., F.T.C.
Dkt. No. G-3984 (2000).

76 See, e.g., In re Lomas Mortg. U.S.A., Inc., 116
F.T.C. 1062 (1993).

77 See, e.g., FTC v. 30 Minute Mortg. Inc., No. 03—
60021 (S.D. Fla. 2003).

78 See, e.g., In re Michael Gendrolis, F.T.C. Dkt.
No. C—4248 (2009).

79 See, e.g., United States v. Unicor Funding, Inc.,
No. SACV99-1228 (C.D. Cal. 1999).

80 See, e.g., In re Lenox Fin. Mortg., LLC, No.
2007-017383 (Ariz. Sup. Ct. 2007) (assurance of
discontinuance), available at http://www.azag.gov/
press_releases/sept/2007/LenoxFinancial
Assurance&Approval.pdf.

81 See, e.g., State v. Lifetime Fin., Inc., No.
LCo080829 (Cal. Super. Ct. 2008), available at
http://www.ag.ca.gov/cms_attachments/press/pdfs/
n1533_complaint_for civil penalties.pdf; State v.
Green River Mortg., No. 2009CV89 (Colo. Dist. Ct.
2009), press release available at http://www.color
adoattorneygeneral.gov/press/news/2009/05/12/
attorney general announces settlement barring
mortgage_broker operating_inside; State v. One
Source Mortg., Inc., No. 07CH34450 (Ill. Cir. Ct.
2007), press release available at http://www.ag.
state.il.us/pressroom/2007_11/20071126.html; In re
Paramount Equity Mortg., Inc., No. C—07—405-08—
SCO01 (Wash. Dept of Fin. Inst. 2008), available at
http://www.dfi.wa.gov/CS %200rders/C-07-405-08-
SCo1.pdf.

82 See, e.g., State v. Sroka, No. 2007-16—61 (Idaho
Dept of Fin. 2007), available at http://finance.
idaho.gov/ConsumerFinance//Actions/
Administrative/2007-16-61_Sroka_Terrazas_Order_
Cease_and_/Desist.pdf; State v. Sage, No. 2007—8—
45 (Idaho Dept of Fin. 2007), press release available

government grants for home repairs; 83
(5) the savings available by
refinancing; 84 (6) reverse mortgage
terms and government affiliation; 85 (7)
the availability of rates compared to
competitors; 86 and (8) the advertiser’s
self-description as a “‘bank.” 87

I1I. Discussion of the Rule

The Commission’s law enforcement
experience, state law enforcement
activities, and the comments received in
response to the ANPR and NPRM
demonstrate that deceptive claims in
mortgage advertising and marketing
pose a risk of significant harm to
consumers. The FTC believes that this
Final Rule prohibiting
misrepresentations in mortgage
advertising will enable the agency to
protect prospective borrowers by
establishing clearer standards,
increasing the efficiency of law
enforcement, and deterring unlawful
behavior. In particular, as noted above,
the Commission and CFPB will be able
to seek civil penalties for violations of
the Final Rule, thereby enhancing the
deterrent effect of law enforcement

at http://finance.idaho.gov/PR/2007/PressRel _

Sage CDOrder.pdf; State v. Goldstar Home Mortg.,
No. 09AB-CV02310 (Mo. Cir. Ct. 2009) press release
available at http://ago.mo.gov/newsreleases/2009/
AG Koster files lawsuits_after_mortgage fraud/.

83 See, e.g., State v. Ellis, No. 07CH34451 (Il Cir.
Ct. 2007), press release available at http://www.ag.
state.il.us/pressroom/2007_11/20071126.html.

84 See, e.g., State v. Advantage Mortg. Serv., Inc.,
No. C107 (Neb. Dist. Ct. 2007), available at
http://www.ndbf.ne.gov/forms//Advantage
Mortgage_/Complaint.pdf.

85 See, e.g., State v. Upstate Capital, Inc., No. 08—
036 (N.Y. Office of Att’y Gen. 2008), press release
available at http://www.ag.ny.gov/media_center/
2008/apr/apr24a_08.html. Other cases have charged
other entities with deceptive advertising, including
using the words “United States of America” or an
image of the Statute of Liberty, when the advertiser
had no affiliation with the government (see State v.
Island Equity Mortg., Inc., (N.Y. Banking Dept
2007), available at http://www.banking./state.ny.us/
/ea070412.htm), and falsely representing that the
advertisers were affiliated with a government
program (see In re Assurity Fin. Servs., LLC, No. C—
07-320-08-SC01 (Wash. Dept of Fin. Inst. 2008),
available at http://www.dfi.wa.gov/CS%200rders/
C-07-fxsp0;320-08-SC01.pdf); see also State v. Am.
Advisors Group, Inc., No. 2010CH00158 (Il1. Cir. Ct.
filed Feb. 8, 2010), available at http://www.scribd.
com/doc/33748621/People-Illinois-v-American-
Advisors-Group-Complaint; State v. Hartland
Mortg. Ctrs., Inc., No. 10CH05339 (Il1. Gir. Ct. filed
Feb. 8, 2010), press release available at http://www.
ag.state.il.us/pressroom/2010_02/20100208.html).
HUD also has taken action against two lenders for
deceptive advertising of HUD-insured reverse
mortgages. See Press Release, HUD, FHA Withdraws
Three Lenders, Suspends a Fourth (Feb. 25, 2010),
available at http://portal.hud.gov/portal/page/
portal/HUD/press/press_releases_media_
advisories/2010/HUDNo.10-019.

86 See, e.g., In re Paramount Equity Mortg., Inc.,
No. C-07-405-08-SC01 (Wash. Dept of Fin. Inst.
2008), available at http://www.dfi.wa.gov/CS %20
Orders/C-07-405-08-SCO01.pdf.

87 See, e.g., id.

actions.88 Civil penalties may be an
especially useful deterrent in cases in
which consumer redress or
disgorgement is not available or not
feasible. States also will be able to
enforce the Rule and seek civil
penalties, which will further help deter
deception in mortgage advertising and
marketing.

A. Section 321.1: Scope

Section 321.1 states that the Final
Rule implements the mandate of the
Omnibus Appropriations Act, as
clarified by the Credit CARD Act.89
These statutes direct the Commission to
commence a rulemaking proceeding to
issue rules that “relate to unfair or
deceptive acts or practices regarding
mortgage loans”.9° The Credit CARD
Act limits the Commission’s rulemaking
authority to persons over whom the FTC
has jurisdiction under the FTC Act, as
discussed above.

B. Section 321.2: Definitions

1. Sections 321.2(e): “Mortgage Credit
Product;” 321.2(c): “Credit;” 321.2(d):
“Dwelling;” and 321.2(b): “Consumer”

The Final Rule, like the proposed
rule, prohibits any person from “making
any material misrepresentation * * * in
any commercial communication,
regarding any term of any mortgage
credit product” Section 321.2(e) of the
Rule adopts the proposed rule’s
definition of “mortgage credit product.”
To fall within that definition, the
product must meet three criteria. First,
it must be a form of “credit.” The term
“credit” is defined in § 321.2(c) as “‘the
right to defer payment of debt or to
incur debt and defer its payment.” 91
Second, the credit must be secured by
either real property or a dwelling.92 The
proposed rule defined “dwellin” as “a

88 See supra Part I.A.4.

89 Section 321.1 of the Final Rule merely
simplifies the language that was used in this section
of the proposed rule.

90 See Omnibus Appropriations Act § 626(a);
Credit CARD Act §511(a)(1)(B).

91Final Rule § 321.2(c). This definition is largely
based on that in Regulation Z. See 12 CFR
226.2(a)(14). One difference, however, is that the
Final Rule covers all shared equity and shared
appreciation mortgages offered to consumers,
whereas certain types of such mortgages may not be
considered “credit” under Regulation Z. See
Regulation Z Commentary, 12 CFR 226.2(a)(14)-1
and 226.17(c)(1)-11, Supp. L. In shared equity and
shared appreciation mortgages, the consumer
receives cash, a lower interest rate, or other
favorable terms in exchange for agreeing to share
with the lender or other company all or part of the
consumer’s total equity or the appreciation in the
consumer’s equity when the loan comes due, or at
some other point during the loan.

92 Note that some aspects of the Regulation Z
advertising rules apply to credit secured by a
dwelling but not credit secured by real property.
See 12 CFR 226.16(d); 12 CFR 226.24(f) and (i).


http://www.coloradoattorneygeneral.gov/press/news/2009/05/12/attorney_general_announces_settlement_barring_mortgage_broker_operating_inside
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http://portal.hud.gov/portal/page/portal/HUD/press/press_releases_media_advisories/2010/HUDNo.10-019
http://portal.hud.gov/portal/page/portal/HUD/press/press_releases_media_advisories/2010/HUDNo.10-019
http://portal.hud.gov/portal/page/portal/HUD/press/press_releases_media_advisories/2010/HUDNo.10-019
http://www.ag.ca.gov/cms_attachments/press/pdfs/n1533_complaint_for_civil_penalties.pdf
http://www.ag.ca.gov/cms_attachments/press/pdfs/n1533_complaint_for_civil_penalties.pdf
http://www.scribd.com/doc/33748621/People-Illinois-v-American-Advisors-Group-Complaint
http://www.scribd.com/doc/33748621/People-Illinois-v-American-Advisors-Group-Complaint
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residential structure that contains one to
four units, whether or not that structure
is attached to real property’”’ and
includes “an individual condominium
unit, cooperative unit, mobile home,
and trailer, if it is used as a
residence”.93 The Final Rule adds the
term ‘“‘manufactured home” to the
definition to ensure that the Rule’s
protections extend to consumers whose
homes are constructed at a site (e.g.,
factory floor) other than the final
location of the structure.?¢ Third, the
credit must be “offered or extended to

a consumer primarily for personal,
family, or household purposes.”
“Consumer” is defined in § 321.2(b) as
a “‘natural person to whom a mortgage
credit product is offered or extended”.95
“Personal, family, or household
purposes” includes, for example, home
purchase or improvement loans, debt
consolidation or home equity
transactions, credit for medical or dental
expenses, and educational loans. Credit
offered or extended primarily for a
business purpose would not be covered,
even if a lien on a dwelling secures the
loan. The determination of whether the
credit is “primarily” for personal,
family, or household use rather than
“primarily” for business use requires an
assessment of all of the facts of a
particular transaction.

“Mortgage credit product” is defined
to include “credit” that is either closed-
end (e.g., installment financing) 96 or
open-end (e.g., HELOCGs).97 The term
includes traditional, fully amortizing
loans and nontraditional or alternative
financing.98 ‘“‘Mortgage credit product”

93 Final Rule § 321.2(d). Both primary and
secondary (or vacation) homes are covered if they
are used as collateral for the loan. The term
“dwelling” is based on that used in TILA and
Regulation Z. See 15 U.S.C. 1602(v) and 12 CFR
226.2(a)(19).

94 The Final Rule also includes a non-substantive
revision to the last sentence of the proposed
definition. These changes conform the Rule’s
definition of “dwelling”” more closely with the
definition of the same term used in the
Commission’s MARS Rule. See 12 CFR 322.2(e).

95 Final Rule § 321.2(b). Thus, credit offered or
extended to an organization or governmental entity
is not covered.

96 Construction financing and other forms of
credit in which multiple advances may be common
are also covered. In these transactions, some or all
of the advances may be estimates (as to their dollar
amount or the date on which they will occur)

97 The Rule applies the same standards to closed-
end and open-end credit. In contrast, the Regulation
Z advertising provisions (including restrictions on
deceptive claims) are different for closed-end and
open-end credit. See, e.g., 12 CFR 226.24(i) and 12
CFR 226.16(d)(5) and (f).

98 Covered alternative loans include, for example,
hybrid ARMs, teaser rate or teaser payment loans
with low rates or payments that expire after a short
period, interest-only and balloon mortgages,
negative amortization mortgages, shared equity and
shared appreciation mortgages, buydowns, and
payment option ARMs.

further includes both forward and
reverse mortgages.?9 The Commission
did not receive any comments on the
above-defined terms or concepts.

2. Section 321.2(g): “Term”

The Final Rule applies to commercial
communications regarding any “term”’
of any mortgage credit product. It
adopts, without change, the proposed
rule’s broad definition of “term,” which
means “any of the fees, costs,
obligations, or characteristics of, or
associated with, the product.” The
definition also “includes any of the
conditions on or related to the
availability of the product.” “Term” is
intended to cover all aspects of a
mortgage credit product without
exception. The Commission did not
receive any comments on this
definition.

3. Section 321.2(a): “Commercial
Communication”

As discussed above, the Rule applies
to claims made in any “commercial
communication.” The definition of that
term in the Final Rule, which includes
only non-substantive modifications to
the proposed rule’s definition, provides
that a “commercial communication” is:

any written or oral statement, illustration, or
depiction, whether in English or any other
language, that is designed to effect or create
interest in purchasing goods or services,
whether it appears on or in a label, package,
package insert, radio, television, cable
television, brochure, newspaper, magazine,
pamphlet, leaflet, circular, mailer, book
insert, free standing insert, letter, catalogue,
poster, chart, billboard, public transit card,
point of purchase display, film, slide, audio
program transmitted over a telephone system,
telemarketing script, onhold script, upsell
script, training materials provided to
telemarketing firms, program-length
commercial (‘“infomercial”’), the Internet,
cellular network, or any other medium.
Promotional materials and items and Web
pages are included in the term “commercial
communication’.100

This definition encompasses
commercial communications 101 in any
medium and in any language.102

99 See supra note 30 and accompanying text.

100 Proposed § 321.2(a) used the term “verbal”
where the Final Rule uses the term “oral.” The
Final Rule also includes non-substantive revisions
to the last sentence of the proposed definition.
These changes conform the Rule’s definition of
“commercial communication” more closely with
the definition of the same term used in the
Commission’s MARS Rule. See 16 CFR 322.2(c).

101 Based on this definition, the Rule has broader
applicability than the Board’s advertising rules in
Regulation Z, which specifically exempt personal
contacts, communications about existing accounts,
and certain educational materials. See Regulation Z
Commentary, 12 CFR 226.2(a)(2), Supp. L.

102 See also infra Part 1I1.C.5.

The Commission received a few
comments relating to the proposed
definition of “‘commercial
communication.” 193 One commenter
suggested that the Rule provide a safe
harbor or alternative disclosure
mechanism for commercial
communications delivered by radio.104
The commenter expressed concern that
any disclosures that may be required to
comply with the Rule would require
airtime in addition to that used for the
advertisement itself.195 The Commission
declines to make this change because
the Final Rule does not impose any
affirmative disclosure requirements but
rather prohibits misrepresentations.

Another commenter stated that the
combination of the risk of liability and
the recordkeeping requirements under
the proposed rule would discourage real
estate agents and brokers from providing
general mortgage-related information to
clients or prospective clients.106 This
commenter suggested revising the
definition of “‘commercial
communication” to address this issue,
or in the alternative, narrowing the
recordkeeping requirements and adding
a ““good-faith exception”.107
Specifically, the commenter stated that
the definition of “commercial
communication” is overbroad because it
goes beyond mortgage advertising to
encompass communications about any
goods or services.198 Thus, according to
the commenter, the Commission should
narrow the definition by replacing the
phrase “purchasing goods or services”
with “obtaining a particular mortgage
credit product”.199 The Commission
declines to revise the definition as
suggested. The definition is not
overbroad when viewed in the context
of the Final Rule. The prohibition
against misrepresentations in § 321.3
does not apply to all commercial
communications; rather, it applies to
any commercial communication
“regarding any term of any mortgage

103 CMC/MBA at 5-6; HSA at 2—6; NRMLA at 4.
The Commission notes that one commenter
suggested a “Good Housekeeping Seal of Approval”
concept for online mortgage calculators, generally
commenting that the Federal Government should
make certain HUD-certified mortgage evaluation
technology widely available to consumers on
Federal agency Web sites. CMC/MBA at 5-6. This
commenter also requested that the Commission
postpone this rulemaking and, instead, engage in a
coordinated rulemaking with the CFPB. Id. at 1.

104 NRMLA at 4.

105 Id‘

106 HSA at 2—-6.

107 See infra Part IILE.2.

108 HSA at 3.

109]d. at 5
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credit product.” 110 Thus, the Rule is
appropriately limited to mortgage-
related communications.

The commenter also suggested adding
an exception at the end of the definition
for certain informational or educational
statements that real estate brokers and
agents may make.111 With respect to this
suggestion, the Commission notes that a
communication is not “‘commercial”’
unless it “is designed to effect or create
interest in purchasing goods or
services.” Thus, a statement that is
purely informational and is not
designed to effect or create interest in
purchasing goods or services would not
be covered by the Rule.112 The
Commission believes that the language
in the definition of “commercial
communication,” which also appears in
the Commission’s MARS Rule 113 and
several advertising-related orders,114
provides an appropriate dividing line
between commercial and
noncommercial communications.

4. Section 321.2(f): “Person”

The Final Rule adopts the proposed
rule’s definition of “person,” which
means “any individual, group,
unincorporated association, limited or
general partnership, corporation, or
other business entity’’.115 Thus, any
individual or entity that makes
representations in a commercial
communication about a mortgage credit
product is a “person” for purposes of
the Rule. The types of entities the Rule
covers generally include mortgage
lenders, mortgage brokers, mortgage
servicers, real estate agents and brokers,
advertising agencies, home builders,
lead generators, rate aggregators, and
others within the Commission’s
jurisdiction who engage in commercial
communications concerning mortgage
credit products.116 As mandated by the

110 To provide clarity and guidance, §§ 321.3(a)—
(s) of the Final Rule set forth a non-exclusive list
of such misrepresentations.

111 HSA at 5. Specifically, the commenter
suggested adding the following language:
“Informational or educational statements made by
real estate brokers and agents in an effort to explain
or illustrate concepts relating to mortgage credit
products generally, and not designed to advertise a
particular mortgage credit product, are not included
in the phrase ‘commercial communication.”” Id.

112 Note that commercial communications
include promotional materials even if they are
portrayed as educational in nature. For example,
the term encompasses program-length commercials
(“infomercials’’) and other promotional items. See
Final Rule § 321.2(a); see also supra note 101.

113 See 12 CFR 322.2(c).

114 See, e.g., FTC v. Xacta 3000, Inc., No. 09—CV—
0399 (D. N.J. 2010); In re Novartis Corp., F.T.C. Dkt
No. 9279 (1999).

115 Final Rule § 321.2(f). This definition is based
on that used in Regulation Z. See 12 CFR
226.2(a)(22).

116 See supra notes 33—34 and accompanying text.

Omnibus Appropriations Act, the Rule
does not cover individuals and entities
that are excluded from the FTC’s
jurisdiction.

The Commission received numerous
comments regarding whom the Final
Rule should cover. One commenter
representing several groups of state
financial institution regulators
supported broad coverage without
exemptions for any non-depository
institutions beyond those that are
exempt under the FTC Act. In
particular, this commenter advocated
for coverage of subsidiaries or affiliates
of banks and thrifts.117 Another
commenter requested an exemption for
advertising agencies, stating that the
responsibility for compliance with the
Rule should fall on the lenders, brokers,
or agents promoting the products.118
Another commenter similarly requested
an exemption from the Rule for real
estate agents and brokers, stating that
they provide incidental or de minimis
advice about mortgage lending simply to
inform consumers of their options and
not to market any particular mortgage
credit product.11® The commenter
stated, however, that the Rule should
apply to a real estate professional that
is compensated as a loan originator or
by a loan originator for this service.120
Another commenter, raising concerns
about the Rule’s impact on real estate
agents and brokers, requested other
specific amendments to the Rule that
would effectively exempt such persons
from the Rule.21

The Commission declines to exempt
advertising agencies or real estate
professionals from the Final Rule. These
types of individuals and entities, as well
as others, can make direct or indirect
misrepresentations to consumers about
mortgage credit products, causing
consumers harm.22 Accordingly, the
Final Rule must cover
misrepresentations by each of these
categories of persons to protect
consumers from deception. In addition,

117 CSBS/ACSSS/NACCA at 1.

118 Gorbey at 1.

119NAR at 1-2.

120d. at 2.

121 See generally HSA; see also supra Part 1I1.B.3
and infra Part IILE.2.

122For example, a company may make a
representation indirectly to consumers by providing
another with materials containing deceptive claims
that the recipient, in turn, provides to consumers.
The Commission has held companies that provide
others with such deceptive “means and
instrumentalities” liable under Section 5 of the FTC
Act. See, e.g., In re Castrol N. Am., Inc., 128 F.T.C.
689 (1999); In re Shell Chem. Co., 128 F.T.C. 749
(1999); Waltham Watch Co. v. FTC, 318 F.2d 28, 32
(7th Cir. 1963) (“Those who put into the hands of
others the means by which they may mislead the
public, are themselves guilty of a violation of
Section 5.* * *),

the Commission notes that the Rule
covers any person, including an
advertising agency 123 or real estate
professional, who makes representations
to consumers about a mortgage credit
product only to the same extent that the
person would be covered and subject to
liability under Section 5 of the FTC Act.

Most of the submitted comments
advocating particular exemptions from
the Rule were from or on behalf of state-
chartered credit unions. Some of these
commenters urged the Commission to
exclude state-chartered credit unions
because existing regulations already
cover them 124 or because Federally-
chartered credit unions would not be
covered by the Rule.125 Some
commenters suggested, in the
alternative, that the Commission
include state-chartered credit unions
under the Rule but “deem” them in
compliance if, for example, they comply
with other current and future mortgage
regulations.126

Because of the importance of
protecting consumers from deceptive
mortgage advertising, regardless of the
type of entity engaged in the deception,
the Final Rule does not grant any
exemptions for institutions within the
FTC’s jurisdiction under the FTC Act.
Consistent with the FTC’s jurisdiction,
the Final Rule covers all credit unions
except Federally-chartered credit
unions.’27 The Rule simply prohibits

123 Under the FTC Act, an advertising agency is
liable for the claims it made to consumers if it was
‘““an active participant in preparing the violative
advertisements” and “must have known or had
reason to know”’ the advertisements were deceptive.
See, e.g., In re Bristol-Myers Co., 102 F.T.C. 21, 364
(1983). The Commission, for example, has brought
cases alleging that advertising agencies violated
Section 5 of the FTC Act by making deceptive
representations of automobile lease or credit terms
in advertisements. See In re Bozell Worldwide, Inc.,
127 F.T.C. 1 (1999); In re Martin Adver., Inc., 127
F.T.C. 10 (1999); In re Foote, Cone & Belding
Adver., Inc., 125 F.T.C. 528 (1998); In re Grey
Adver., Inc., 125 F.T.C. 548 (1998); In re Rubin
Postaer and Assocs., Inc., 125 F.T.C. 572 (1998).

124 See CUAOQ at 1; PCUA at 1; WCUL at 1; see
also NASCUS at 1; CUNA at 1; OMNI at 1.
Federally-insured credit unions are prohibited
generally by NCUA’s regulations from using
advertising or promotional material that contains
inaccurate, misleading, or deceptive claims
concerning their products, services, or financial
condition. See 12 CFR 740.2. Some commenters
noted that the advertising practices of state-
chartered credit unions that are Federally insured
are subject to existing NCUA advertising
regulations. See NASCUS at 2; CUNA at 2; see
generally BECU.

125 See BECU at 3; PCUA at 2.

126 See, e.g., CUAO at 1; WCUL at 1; CUNA at 1.

127 The Commission’s jurisdiction excludes
Federally-chartered credit unions but includes all
state-chartered credit unions and nonfederally-
chartered credit unions in Puerto Rico and other
U.S. territories (whether or not they have Federal
insurance). See 15 U.S.C. 45(a)(2), 57a(f)(4); 12
U.S.C. 1766, 1786; see also FTC, Disclosures for
Non-Federally Insured Depository Institutions
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material misrepresentations and does
not conflict with the regulations of other
Federal agencies.128 Nor does the
Commission believe that prohibiting
any person, including nonfederally-
chartered credit unions, real estate
professionals, advertising agencies, and
others, from making deceptive claims
would put them at a competitive
disadvantage. Many entities not covered
by the Final Rule are subject to general
Federal and state truth-in-advertising
laws, including state “little FTC Acts”
that reflect the prohibition against
unfair or deceptive acts or practices
found in Section 5 of the FTC Act.
Moreover, compliance with the Final
Rule’s recordkeeping obligations should
not be overly burdensome, because it
requires the retention of documents that
many covered persons already retain in
the ordinary course of business.129

C. Section 321.3: Prohibited
Representations

1. Final Rule

The Final Rule adopts, without
change, proposed § 321.3, which
prohibits any material
misrepresentation, whether made
expressly or by implication, in any
commercial communication, regarding
any term of any mortgage credit
product.139 The Commission concludes
that this provision is necessary and
appropriate to protect consumers from
deceptive practices.

To provide clarity and guidance,

§§ 321.3(a)—(s) also set forth a non-
exclusive list of misrepresentations that
would violate the Final Rule.131 The list

Under the Federal Deposit Insurance Corporation
Improvement Act (FDICIA), Final Rule, 75 FR
31682, 31683 (June 4, 2010); NCUA, Frequently
Asked Questions, http://www.ncua.gov/About/
FAQ.aspx (last visited Apr. 4, 2011); NASCUS,
State Credit Union Facts & Figures, http://
www.nascus.org/facts-figures/index.php (last
visited Apr. 4, 2011).

128n other words, nothing in the other agencies’
regulations would require entities to make
deceptive claims that the Final Rule prohibits.

129 See infra Part IILE.

130 As noted above, a claim is deceptive under
Section 5 of the FTC Act if there is a
‘“representation, omission, or practice that * * *is
likely to mislead consumers acting reasonably
under the circumstances, and * * * the
representation, omission, or practice is material.”
Cliffdale, 103 F.T.C. at 165. Information is
“material” if it is ““likely to affect [a consumer’s]
choice of, or conduct regarding, a product.” Id.; see
also Novartis, 223 F.3d. at 786; supra notes 45—50
and accompanying text. The types of information in
the representations specified in § 321.3 of the Rule
involve matters central to consumers’ decisions
about mortgage credit products. Thus, the types of
misrepresentations the Rule prohibits are
“material.”

1311n the NPRM, the Commission informally
grouped the list of misrepresentations into three
broad categories to facilitate discussion. Neither the
SBP nor the Final Rule uses the three categories.

includes the most common
misrepresentations that have been
challenged in Federal and state
enforcement actions over the past
several years. The list is intended to
provide illustrative guidance about the
kinds of claims that are prohibited,
thereby promoting compliance.

Section 321.3(a) covers
misrepresentations about interest
charged for the product, including, but
not limited to, misrepresentations about
(1) the amount of interest owed each
month that is included in the
consumer’s payments, loan amount, or
total amount due; or (2) the interest
owed each month that is not included
in the payments but is instead added to
the total amount due.132

Section 321.3(b) bars
misrepresentations about the APR,
simple annual rate, periodic rate, or any
other rate, including, but not limited to,
a payment rate.133 The Commission has
challenged deceptive rate claims in
many cases, some of which included
allegations that originators understated
the true rate by more than 100
percent.134

Section 321.3(c) bars
misrepresentations about the existence,
nature, or amount of fees or costs
associated with any mortgage credit
product. It also prohibits false or
misleading claims that no fees are
charged, for example, if the fees and
costs in fact are incorporated in the loan
amount or total amount due from the

1321n the NPRM, the Commission also addressed
negative amortization products in connection with
§321.3(a). After further reflection, the Commission
believes it is more appropriate to address this topic
in connection with § 321.3(i). See infra note 144
and accompanying text.

133 A payment rate is the rate used to calculate
the consumer’s monthly payment amount and is not
necessarily the same as the interest rate. If the
payment rate is less than the interest rate, the
consumer’s monthly payment amount does not
include the full interest owed each month; the
difference between the amount the consumer pays
and the amount the consumer owes is added to the
total amount due from the consumer.

The Rule prohibits misrepresentations about
payment rates and any other rate, for both closed-
end and open-end credit. In comparison, Regulation
Z bans advertising of payment rates, effective rates,
and qualifying rates for closed-end credit, see
Regulation Z Commentary, 12 CFR 226.24(c)-2,
Supp. I, but does not ban advertising of such rates
for open-end credit.

134 See FTC v. Safe Harbour Found. of Fla., Inc.,
No. 08-C-1185 (N.D. I1l. 2008) (severely
understated APR); see also In re Am. Nationwide
Mortg. Co., F.T.C. Dkt. No. C-4249 (2009); In re
Shiva Venture Group, Inc., F.T.C. Dkt. No. C-4250
(2009); In re Michael Gendrolis, F.T.C. Dkt. No. C—
4248 (2009).

In the NPRM, the Commission addressed savings
rates in connection with § 321.3(b). After further
reflection, the Commission believes it is more
appropriate address this topic in connection with
§321.3(h). See infra notes 141-43 and
accompanying text.

consumer.'35 This provision covers fees
and costs imposed at any point during
the life of the loan.

Section 321.3(d) covers
misrepresentations about terms
associated with additional products or
features that may be sold in conjunction
with a mortgage credit product.136 Thus,
this provision covers claims made in
cross-selling other products or features
in mortgage credit product offers,
including, but not limited to, credit
insurance, credit disability insurance,
car clubs, or other “add-ons” to the
loan.137

Section 321.3(e) covers
misrepresentations relating to the taxes
or insurance associated with a mortgage
credit product, for example, claims
about whether tax or insurance charges
are included in the overall monthly
payment or must be paid separately.138

Section 321.3(f) bars
misrepresentations about the existence
or amount of any penalty for making
prepayments on the mortgage.139

Section 321.3(g) prohibits
misrepresentations pertaining to the
variability of interest, payments, or
other terms of mortgage credit products,
including, but not limited to,
misrepresentations using the word
“fixed” when terms are, in fact, variable
or limited in duration.140

135 See, e.g., FTC v. Ranney, No. 04-F-1065
(MJW) (D. Colo. 2004); FTC v. Chase Fin. Funding,
Inc., No. SACV04-549 GLT (ANx) (C.D. Cal. 2004)
(allegedly promoting “NO COSTS * * * NO
KIDDING” and “no-fee” loans, when in fact, the
loans included such charges); see also FTC v.
Assocs. First Capital Corp., No. 1:01-00606 JTC
(N.D. Ga. 2001); FTC v. First Alliance Mortg. Co.,
No. SACV 00-964 DOC (EEx) (C.D. Cal. 2000).

136 The Commission has challenged such
misrepresentations in its law enforcement actions.
See, e.g., FTC v. Assocs. First Capital Corp., No.
1:01-00606 JTC (N.D. Ga. 2001).

137 The Commission has alleged deceptive
practices involving add-ons to non-mortgage
personal loans as well. See FTC v. Stewart Fin. Co.
Holdings, Civ. No. 1:03—-CV-2648-JTC (N.D. Ga.
2003).

138 Commission enforcement actions have
challenged deceptive claims that the advertised
monthly payment included tax and insurance
charges, when in fact it did not. See, e.g., United
States v. Mercantile Mortg. Co., No. 02—C-5079
(N.D. IlI. 2002); FTC v. OSI Fin. Servs., Inc., No. 02—
C-5078 (N.D. Ill. 2002); FTC v. Assocs. First Capital
Corp., No. 1:01-00606 JTC (N.D. Ga. 2001).

139 The Commission has brought several cases
against entities that allegedly deceived consumers
about prepayment penalties. See, e.g., United States
v. Mercantile Mortg. Co., No. 02—C-5079 (N.D. Ill.
2002); FTC v. OSI Fin. Servs., Inc., No. 02-C-5078
(N.D. Ill. 2002); FTC v. Chase Fin. Funding Inc., No.
SACV 04-549 GLT (ANx) (C.D. Cal. 2004); see also
FTC Bureau of Consumer Protection, Bureau of
Economics, and Office of Policy Planning,
Comments before Board of Governors of Federal
Reserve System on Truth in Lending 4 n.11 (Apr.

8, 2008), available at http://www.ftc.gov/0s/2008/
04/V080008frb.pdf.

140 The Commission has charged mortgage
brokers and other entities with falsely promising

Continued
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Section 321.3(h) bars false or
misleading comparisons between rates
or payments,14? including, but not
limited to, comparisons involving
savings. It also is intended to cover false
or misleading savings rate claims in
financing promotions. The Commission
has challenged, for example, deceptive
claims that consumers will save money
(such as at a particular rate of savings)
by accepting a credit offer.142 This
provision also bars false or misleading
comparisons between rates or payments
available for different parts of the loan
term.143

Section 321.3(i) prohibits
misrepresentations about the type of
mortgage credit product being offered,
e.g., false claims that a mortgage is fully
amortizing.144

Section 321.3(j) bars
misrepresentations about the amount of
the obligation or the existence, nature,
or amount of cash or credit the
consumer could receive from the
loan.145 This would include, for

consumers low fixed payments and rates on their
mortgage loans, including promising ““30 year fixed.
1.95%),” “3.5% fixed payment loan,”; and other
rates that were not, in fact, fixed. See, e.g., In re Am.
Nationwide Mortg. Co., F.T.C. Dkt. No. C—4249
(2009); FTC v. Chase Fin. Funding, Inc., No. SACV
04-549 GLT (ANXx) (C.D. Cal. 2004); see also FTC

v. 30 Minute Mortg., Inc., No. 03—60021 (S.D. Fla.
2003); Andrews v. Chevy Chase Bank, 240 F.R.D.
612 (E.D. Wis. 2007) (describing payment option
ARM sold as “fixed rate” when interest was only
fixed for one month, although payments were fixed
for a year).

Section 321.3(g) of the Final Rule is broader than
a similar provision in Regulation Z that applies
only to closed-end dwelling-secured credit and
requires specific advertising disclosures. See 12
CFR 226.24(i)(1).

141 Section 321.3(h) of the Final Rule is broader
than a similar provision in Regulation Z that
applies only to closed-end dwelling-secured credit
and requires specific advertising disclosures. See 12
CFR 226.24(i)(2).

142 The Commission has challenged deceptive
savings rate claims in non-mortgage contexts. See
In re Automatic Data Processing, Inc., 115 F.T.C.
841 (1992) (alleged deceptive comparisons in
automobile financing). Section 321.3(h) of the Final
Rule would prohibit these types of promotions
when used in the mortgage context. In the NPRM,
the Commission addressed savings rates in
connection with §321.3(b).

143 See, e.g., In re FirstPlus Fin. Group, Inc., F.T.C.
Dkt. No. G-3984 (2000).

144 The Commission has challenged such
misrepresentations in its law enforcement actions.
See, e.g., In re Shiva Venture Group, Inc., F.T.C.
Dkt. No. C—4250 (2009); In re Michael Gendrolis,
F.T.C. Dkt. No. C—4248 (2009); In re Am.
Nationwide Mortg. Co., F.T.C. Dkt. No. C—4249
(2009); FTC v. OSI Fin. Servs., Inc., No. 02—-C-5078
(N.D. Ill. 2002); United States v. Mercantile Mortg.
Co., No. 02-C-5029 (N.D. I1l. 2002); FTC v. Capital
City Mortg. Corp., No. 1:98CV237 (D.D.C. 1998).

145 See FTC v. Assocs. First Capital Corp., No.
1:01-00606 JTC (N.D. Ga. 2001) (alleging deceptive
representations about loan amounts in home equity
mortgages); FTC v. First Alliance Mortg. Co., No.
SACV 00-964 DOC (EEx) (C.D. Cal. 2000) (same);
see also United States v. Mercantile Mortg. Co., No.
02-C-5079 (N.D. I1l. 2002) (alleging deceptive

example, false claims that the consumer
will receive a certain amount of cash by
obtaining a home equity loan, or will
receive a certain amount of credit
through a purchase money loan.
Section 321.3(k) prohibits
misrepresentations about the existence,
number, amount, or timing of any
minimum or required payments.?46 One
commenter, focusing on reverse
mortgages, suggested revising the Rule
to clarify that it is not a violation of
§321.3(k) if the advertisement makes
clear that the borrower has no regular
monthly repayment installment
obligations under the loan but must pay
the real estate taxes and hazard
insurance.4? Although no revision of
the Rule text is necessary on this point,
the Commission emphasizes that the
Final Rule does not prohibit a person
from including in an advertisement
truthful, non-misleading information
about the borrower’s responsibility to
pay real estate taxes and hazard
insurance. The Commission notes,
however, that the determination of
whether an advertisement is deceptive
is based on the net impression of the
advertisement as a whole. Thus, a fine
print disclosure about the borrower’s
need to pay taxes and insurance often
would not be sufficient to qualify a
more prominent claim that the borrower
need not make monthly payments.148
Section 321.3(/) prohibits
misrepresentations about the potential
for default on the mortgage credit
product, including, but not limited to,
misrepresentations about the

representations about cash dispersal amounts in
home equity loans or refinances); FTC v. OSI Fin.
Servs., Inc., No. 02—C-5078 (N.D. Ill. 2002) (same).

146 This provision covers, for example: (1)
Misrepresentations about whether certain payments
are part of the loan, see, e.g., FTC v. OSI Fin. Servs.,
Inc., No. 02-C-5078 (N.D. Ill. 2002); United States
v. Mercantile Mortg. Co., No. 02-C-5079 (N.D. IIl.
2002); (2) false claims that an aspect of the loan
would cover the payments due, see FTC v. Ranney,
No. 04-F-1065 (MJW) (D. Colo. 2004); and (3) false
or misleading claims as to the obligation to repay,
or make other payments associated with, a reverse
mortgage, see Federal Financial Institutions
Examination Council (FFIEC), Reverse Mortgage
Products: Guidance for Managing Compliance and
Reputation Risks (FFIEC Reverse Mortgage
Guidance), 75 FR 50801, 50809 (Aug. 17, 2010)
(guidance issued by Federal and state bank
regulatory agencies on need for adequate
information and other consumer protections
regarding reverse mortgage products). The
Commission notes that reverse mortgages are also
subject to other Federal requirements. See, e.g., 24
CFR 206 (HUD regulations on HECMs). See
generally 12 CFR 226 (Regulation Z).

147 See NRMLA at 4.

148 “Fine print disclosures generally may not cure
a misimpression created by the text of an
advertisement.” In re Stouffer Foods Corp., 118

F.T.C. 746, 786 (citation omitted); see also In re Am.

Nationwide Mortg. Co., F.T.C. Docket No. C—4249
(2009); In re Michael Gendrolis, F.T.C. Dkt. No. C—
4248 (2009).

circumstances under which the
consumer could default for nonpayment
of taxes or insurance, failure to maintain
the property, or non-compliance with
other obligations.149

Section 321.3(m) bars
misrepresentations about the
effectiveness of the mortgage credit
product in helping consumers resolve
problems in paying debts.250 This
section covers false or misleading
claims that the lender’s or servicer’s
product (through a waiver, forgiveness,
or otherwise) can reduce, eliminate, or
restructure a debt or any other
obligation of any person.151

Section 321.3(n) prohibits
misrepresentations about the association
between a mortgage credit product or a
provider of such product and any other
person or program, including, but not
limited to, any affiliation with an
organizational or governmental
program, benefit, or entity.152

149 For example, it would violate this section for
a reverse mortgage lender to make the false or
misleading claim that “no matter what, you can stay
in your home for life,” when the lender can force
the sale of the property if the consumer does not
adequately maintain the property.

150 The Commission notes that the MARS Rule
prohibits mortgage assistance relief service
providers from: (1) Misrepresenting the amount of
money or percentage of the debt amount that a
consumer may save by using the mortgage
assistance relief service; and (2) making a
representation about the efficacy of any such
service unless the provider can substantiate the
representation. See 16 CFR 322.3(b)(10), (c). In
contrast, the MAP—Advertising Final Rule
prohibits any person from misrepresenting the
effectiveness of the mortgage credit product in
helping the consumer resolve problems paying
debts. While the Final Rule is intended to address
communications from lenders, servicers, and other
advertisers primarily, it also is worded broadly
enough to cover misrepresentations about mortgage
credit products that may not be covered by the
MARS Rule.

Section 321.3(m) of the Final Rule is broader than
a similar provision in Regulation Z that applies
only to closed-end dwelling-secured credit. See 12
CFR 226.24(i)(5).

151 Thus, this provision covers false or misleading
claims of debt elimination, debt forgiveness, or
savings associated with mortgage credit products.
See, e.g., In re FirstPlus Fin. Group, Inc., F.T.C. Dkt.
No. C-3984 (2000); FTC v. Safe Harbour Found. of
Fla., Inc., No. 08—C-1185 (DC Ill. 2008).

152 The FTC has challenged many of these types
of claims in its loan modification cases, including
where the defendants allegedly claimed, in part
through the use of names, seals, or symbols, that the
mortgage credit product was a government benefit
or that the lender was affiliated with the
government. See, e.g., FTC v. Ryan, No. 1:09—cv—
00535-HHK (D.D.C. 2009). In some contexts, such
misrepresentations may also violate the MARS
Rule. See 16 CFR 322.3(b)(3). The MAP—
Adpvertising Final Rule is worded broadly enough
to cover misrepresentations about mortgage credit
products that may not be covered by the MARS
Rule.

Section 321.3(n) of the Final Rule is broader than
a similar provision in Regulation Z that applies
only to closed-end dwelling-secured credit and is
limited to claims about the loan program
advertised. See 12 CFR 226.24(i)(3). In comparison,



Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

43835

One commenter suggested revising
the Rule to clarify that § 321.3(n)(2) does
not prohibit a person from advertising
that it offers FHA-insured home equity
conversion mortgages (HECM loans) if
the person, in fact, does s0.153 While no
revision of the Rule text is warranted on
this point, the Commission notes that
the Final Rule does not prohibit
advertisers from making truthful, non-
misleading claims as to the products
they offer, including HECMs.

The same commenter also suggested
making clear that the Rule permits
advertisers to use symbols or logos that
resemble those of a government entity,
organization, or program, when their
use is required or allowed, such as the
Equal Housing lender logo.154 The Final
Rule generally permits the use of
symbols and logos when required or
allowed by the government.155
Nevertheless, an advertisement
including such a symbol or logo may be
misleading, depending on the
circumstances. For example, if an
Internet advertisement, which is
accessible by consumers located in any
state, included such logos, but the
advertiser had recently lost certain of its
state licenses or certifications to offer
mortgages in those jurisdictions, the
advertisement could be deceptive and
violate the Rule. Thus, the Commission
agrees that the Rule permits the use of
such symbols or logos in a truthful, non-
misleading manner, but it does not
believe that it is necessary to revise the
language of the Rule to address the
commenter’s concern.

Section 321.3(0) covers
misrepresentations about the source of
the mortgage credit product and the
commercial communications for it,
including, but not limited to, claims that
the communication is made by or on
behalf of the consumer’s current
mortgage lender or servicer.156

the Commission’s Rule applies to both closed-end
and open-end credit secured either by real property
or a dwelling, covers claims about the loan program
as well as the provider of the advertisement, and
expressly references use of symbolic
representations.

153 See NRMLA at 4.

154 See id. For example, HUD regulations
implementing the Fair Housing Act, 42 U.S.C.
3601-3631, generally require the Equal Housing
Opportunity logo on fair housing posters. See 24
CFR 110.

155 See, e.g., 42 U.S.C. 3605; 24 CFR 110.

156 See, e.g., In re Michael Gendrolis, F.T.C. Dkt.
No. C—4248 (2009) (alleging the failure to disclosure
adequately that the advertiser, not the consumer’s
current lender, was offering the mortgage). This
section also covers false or misleading ““trigger
lead” solicitations, in which entities: (1) Obtain
information about the consumer from sources such
as prescreened lists sold by consumer reporting
agencies; (2) based on that information, contact the
consumer to promote a mortgage credit product or

Section 321.3(p) prohibits
misrepresentations about the
consumer’s right to reside in the
dwelling that is the subject of the
mortgage credit product, including, but
not limited to, false or misleading
claims about how long or under what
conditions a consumer can stay in the
dwelling.157 One commenter, focusing
on reverse mortgages, suggested revising
the Rule to clarify that it is not a
violation of § 321.3(p) if the
advertisement makes clear that the
borrower must maintain the collateral
property, satisfy any occupancy
requirements, and timely pay the real
estate taxes and hazard insurance, if
such are required and applicable under
the loan agreement.158 While no
revision of the Rule text is necessary on
this point, the Commission emphasizes
that the Final Rule does not prohibit a
person from including in an
advertisement truthful, non-misleading
information about the obligations the
borrower must meet to stay in the
dwelling.

Sections 321.3(q) and 321.3(r) bar
misrepresentations about the
consumer’s ability or likelihood to
obtain any mortgage credit product or
term, or a refinancing or modification of
any mortgage credit product or term.
This includes false or misleading claims
about whether the consumer has been
preapproved or guaranteed for any such
product or term.159

Section 321.3(s) bars
misrepresentations about the
availability, nature, or substance of
counseling services or any other expert
advice offered to the consumer
regarding any mortgage credit product
or term, including, but not limited to,
the qualifications of those offering the

term; and (3) misrepresent their identity as the
consumer’s current lender or servicer.

Section 321.3(0) of the Final Rule is broader than
a similar provision in Regulation Z that applies
only to closed-end dwelling-secured credit and is
limited to representations about lenders. See 12
CFR 226.24(i)(4). In comparison, the Commission’s
Rule applies to both closed-end and open-end
credit secured either by real property or a dwelling
and bars misrepresentations about both servicers
and lenders.

157 [ssues concerning the consumer’s right to
reside in the dwelling have frequently arisen in the
sale of reverse mortgages. See generally U.S. Gov’t
Accountability Office (GAO), GAO-09-606, Reverse
Mortgages: Product Complexity and Consumer
Protection Issues Underscore Need for Improved
Controls over Counseling for Borrowers (2009) (GAO
Reverse Mortgage Report).

158 NRMLA at 4.

159 The Commission has challenged similar
claims in prior law enforcement actions. See, e.g.,
United States v. Unicor Funding, Inc., No. 99-1228
(C.D. Cal. 1999); In re Lomas Mortg. U.S.A., Inc.,
116 F.T.C. 1062 (1993); FTC v. Safe Harbour Found.
of Fla., Inc., No. 08—C-1185 (DC Ill. 2008); FTC v.
Assocs. First Capital Corp., No. 1:01-00606 JTC
(N.D. Ga. 2001).

services or advice.16° One commenter
suggested clarifying whether, with
respect to reverse mortgages, § 321.3(s)
applies primarily to counselors and
counseling agencies, or also applies to
lenders and loan originators.161 Because
§ 321.3(s) in the Final Rule applies to
any “person,” as defined in § 321.2(f), it
applies to all of these types of
individuals or entities. The same
commenter also suggested clarifying
that advertisements may include valid
professional designations, such as a
Better Business Bureau indication or
reference to status as a Certified Reverse
Mortgage Professional for a loan
originator.162 The Final Rule does not
prohibit truthful, non-deceptive
references to valid professional
designations.163

2. Advertising Disclosures

The proposed rule did not include
any affirmative advertising disclosure
requirements, and the Final Rule does
not adopt any such requirements for the
reasons discussed further below. In the
NPRM, the Commission tentatively
concluded that it was unnecessary to
mandate advertising disclosures. The
Commission also tentatively concluded
that not doing so would avoid possible
inconsistencies with other Federally- or
state-mandated disclosure requirements
for mortgage advertising, thereby
lowering the likelihood of consumer
confusion while making compliance
easier. Nevertheless, the NPRM
specifically requested comment on
whether there are any disclosure

160 Such misrepresentations have been identified
as problematic in the offering of reverse mortgages,
see, e.g., FFIEC Reverse Mortgage Guidance, supra
note 146, and GAO Reverse Mortgage Report, supra
note 157, and of loan modifications, see generally
MARS, Final Rule, 75 FR 75092. In some contexts,
such misrepresentations may also violate the MARS
Rule. See 16 CFR 322.3(b)(1). The MAP—
Adpvertising Final Rule is worded broadly enough
to cover misrepresentations about mortgage credit
products that may not be covered by the MARS
Rule.

Section 321.3(s) of the Final Rule is broader than
a similar provision in Regulation Z that applies
only to closed-end dwelling-secured credit and
addresses advertisements that use the term
“counselor” to refer to a for-profit mortgage broker
or creditor, its employees, or others working for the
broker or creditor in offering, originating, or selling
mortgages. See 12 CFR 226.24(i)(6). In comparison,
the Commission’s Rule applies to both closed-end
and open-end credit secured either by real property
or a dwelling and bans misrepresentations
regardless of the type of for-profit entity involved.

161 NRMLA at 4.

162 Id.

163 A literally true claim about a professional
designation could nonetheless be misleading. For
example, if an advertisement included a reference
to “Better Business Bureau approval,” when certain
Better Business Bureau offices approved the lender
but others had issued a cautionary rating, this
advertisement could be deceptive and violate the
Rule.
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requirements that the Commission
should include in the Final Rule. The
Commission received several comments
addressing this issue—some discussing
disclosures generally and others
recommending specific disclosure
requirements.

a. Comments Discussing Disclosures
Generally

A comment from a group of state
banking and consumer credit regulators
generally recommended against
requiring disclosures because other
Federal rules require specific
advertising disclosures and imposing
additional requirements could create
inconsistencies and confusion.164 This
commenter suggested, however, that the
Rule should prohibit advertising that
obscures significant risks to the
consumer. The commenter stated that
advertisements promoting a particular
mortgage product or feature should give
clear and prominent information
alerting consumers to any potentially
negative aspects of the loan, such as
negative amortization.165 To achieve
this result, the commenter suggested
that the Rule require mortgage
advertisements to disclose any
qualifying information, the omission of
which would likely mislead reasonable
consumers in a material way.166 The
Commission declines to adopt any
affirmative disclosure requirements in
the Final Rule but notes that §321.3
broadly prohibits misrepresentations
about any term of any mortgage credit
product and that the omission of
qualifying information may cause a
representation to be misleading in
violation of § 321.3.167

In addition, as noted in the NPRM
and in several comments the

164 See CSBS/ACSS/NACCA at 1.

165 See id.

166 See id.

167 Under Section 5 of the FTC Act, it is a
deceptive practice to omit qualifying information
when making a literally truthful claim if the
omission of that information is likely to mislead
reasonable consumers in a material way. See
Deception Policy Statement, supra note 9, at 176—
77. For example, a closed-end mortgage
advertisement likely would be deceptive if it
represented that a loan has a very low interest rate,
but failed to disclose that the rate would
substantially increase after a few months. Such
claims often are referred to as “‘half truths.”
Mortgage advertisements that include half truths in
most cases also would be considered to have made
implied misrepresentations that would fit into the
specific categories of misrepresentations in the
Rule. Continuing with the above example, a claim
that a loan has a very low interest rate, in the
absence of any qualifying information, is likely to
imply to reasonable consumers that the rate lasts at
least for longer than a few months. Thus, the Final
Rule’s prohibition on misrepresentations likely will
cover the sorts of half truths that can arise when
mortgage advertisers fail to make material
disclosures.

Commission received, there are already
substantial Federal and state regulations
applicable to mortgage advertisements,
including those that mandate
disclosures. Mandating advertising
disclosures in this Rule would create
potential conflicts and inconsistencies
with the disclosure provisions of the
other requirements to which covered
entities are also subject, particularly
TILA and Regulation Z. For example,
under TILA and Regulation Z, the APR
must be calculated following certain
methods, and it must be disclosed in
mortgage advertisements in some
circumstances.168 If the Commission
were to require a disclosure of the APR,
it would either duplicate the TILA
requirements or, if the APR was
calculated using different costs and
procedures than those established by
TILA and Regulation Z, would result in
inconsistent Federal requirements and
inconsistent disclosures, leading to
potential consumer confusion and
increased burden on business.
Similarly, if the Commission were to
require a specific disclosure in all
mortgage advertisements that state a
monthly payment amount, this
disclosure would either duplicate or
potentially conflict with numerous
other requirements under Regulation
7..169

Thus, the Commission has
determined not to require any
affirmative advertising disclosure
requirements in the Final Rule. It
concludes that the Final Rule’s
prohibitions on misrepresentations in
commercial communications regarding
mortgage credit products will provide
sufficient protection to consumers.
Finally, the Commission is cognizant of
the important interplay between
existing Federal and state advertising
and disclosure requirements and
designed the Rule to avoid conflict or
inconsistency with those other
requirements.

b. Comments Recommending Specific
Disclosures

One commenter suggested requiring
that any commercial communication
about a reverse mortgage loan state that

168 See, e.g.,12 CFR 226.4; 226.14; 226.16(b) and
(d)(1), (2) and (6); 226.22; and 226.24(d) and (f)(2).

169 For example, it is not clear that requiring
disclosure of suggested “take-home income”
applicable to an advertised mortgage credit product
would be consistent with other Regulation Z
requirements. See infra notes 175-76 and
accompanying text; see also, e.g., 12 CFR
226.24(f)(3) (requiring various disclosures with
equal prominence and in close proximity, in certain
mortgage advertisements, when a monthly payment
amount is stated); 12 CFR 226.24(a) (providing that
an advertisement for credit must state only those
terms that actually are or will be arranged or
offered).

it relates to a reverse mortgage loan.170
The commenter indicated that this
would allow consumers at the outset to
identify the product being marketed as
a reverse mortgage, which, the
commenter stated, is important because
reverse mortgages are a unique subset of
mortgage credit products.17? As noted
above, the Commission generally
declines to adopt any affirmative
disclosure requirements in the Final
Rule to avoid conflict and inconsistency
with other Federal and state disclosure
requirements. Moreover, depending on
the circumstances, if advertisements
offering reverse mortgages misrepresent
that they are offering another type of
mortgage, or if advertisements offering
other mortgage products misrepresent
that they are offering reverse mortgages,
such false or misleading claims would
violate § 321.3(i).

The same commenter also
recommended requiring that any
commercial communication offering a
reverse mortgage loan state whether the
entity making the communication is the
lender for the loan, and if not, state the
role of the entity and its purpose in
collecting information about the
prospective borrower.172 An individual
commenter similarly suggested that the
Commission require mortgage
companies to disclose in their
advertising the name and state under
which they are licensed.1”3 Another
commenter proposed requiring mortgage
brokers to disclose they are not
mortgage lenders and do not fund
loans.174 As noted above, the
Commission generally declines to adopt
any affirmative disclosure requirements
in the Final Rule to avoid conflict and
inconsistency with other Federal and

170 See NRMLA at 3.

171 Id.

172 Id

173 See Coe at 1. The Commission notes that some
states restrict companies from disseminating
mortgage advertisements unless they have, and
display, such license information. See Kan. Stat.
Ann. 9-2208 (2010); Or. Admin. R. 441-870-0080
(2010); 7 Pa. Cons. Stat. 6121, 6135 (2010); 10 Va.
Admin. Code 5-160-60 (2010); see also supra note
56 (SAFE Act requirements). The Commission also
notes that lenders and mortgagees approved by the
FHA must use their HUD-registered business names
in all advertisements and promotional materials
related to FHA programs. See supra note 53.

174 See CSBS/ACSS/NACCA at 2. This commenter
also indicated that while various states require this
information to be provided after application, few
rules exist requiring brokers to make this
distinction in advertising. Id. The Commission
notes that some states require disclosures in
advertisements (or provide that it is deceptive not
to include certain information) indicating that the
entity is a mortgage broker only and not a mortgage
lender or that it does not make or fund loans. See
Conn. Gen. Stat. 36a—497 (2010); N.J. Admin. Code
3:2-1.4 (2010); N.Y. Banking Law 595-a; N.Y.
Comp. Codes R. & Regs. tit. 3, 38.2 (2010); 209
Mass. Gode Regs. 42.12A (2010).
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state disclosure requirements.
Nonetheless, it is a violation of
§§321.3(n) or (o) if the advertisement
misrepresents, respectively: (1) The
association of the mortgage credit
product or any provider of the product
with any other person of program, or (2)
the source of any commercial
communication, such as whether it is
made by on behalf of the consumer’s
current lender or servicer.

One individual commenter expressed
concern that advertisements quoting a
monthly payment amount do not offer
guidance on how much a household
should earn to afford that payment.175
The commenter proposed requiring that
any home loan advertisement quoting a
“monthly price” (presumably, a
monthly payment amount) also must
include a suggested ‘““take home
income” (after tax) needed for the
consumer to afford that “monthly
price,” to clarify to the consumer the
connection between “how much it will
cost” and “how much I can spend.” 176
Again, the Commission generally
declines to adopt any affirmative
disclosure requirements in the Final
Rule to avoid conflict and inconsistency
with other Federal and state disclosure
requirements. Nonetheless, § 321.3
broadly prohibits misrepresentations
about any term of any mortgage credit
product, which would include
misrepresentations about monthly
payment amounts and other costs to the
consumer.

3. Dodd-Frank Act and CFPB
Considerations

As noted above, the Dodd-Frank Act
made substantial changes in the Federal
regulatory framework for providers of
financial products or services, including
transferring to the CFPB, on the transfer
date designated as July 21, 2011, the
Commission’s rulemaking authority
under the Omnibus Appropriations Act,
as clarified by the Credit CARD Act.177
The Commission received two
comments that focus primarily on the
Dodd-Frank Act and suggest that the
Commission defer issuing a final rule in
view of the upcoming transfer of
rulemaking authority.178 These

175 Swider at 1.

176 See id. This commenter suggested that the
required disclosure should be calculated by
multiplying the advertised monthly payment by
five. Thus, if the advertised monthly payment were
$500, this would trigger disclosure of a “suggested
take home income” (after tax) of $2,500. As
indicated above, such a disclosure could conflict
with Federal or other requirements. See supra note
169.

177 See supra Part I.A.4. The FTC retains
enforcement authority for these rules concurrently
with the CFPB. See Dodd-Frank Act §§1024, 1061.

178 See generally ABA and CMC/MBA.

commenters suggested that the Federal
banking agencies and the FTC should
coordinate with the CFPB to implement
one set of mortgage rules, or that these
entities should engage in a coordinated
review of regulatory initiatives and
reevaluation of the goals and methods of
financial regulation.179 According to the
commenters, the fact that the CFPB does
not assume rulemaking authority under
the Omnibus Appropriations Act until
the designated transfer date is merely a
technicality.189 Another commenter
representing a group of state-chartered
credit unions suggested that the
Commission issue a final rule but
coordinate with the CFPB and defer
mandatory compliance with the FTC’s
Final Rule until Titles X and XIV of the
Dodd-Frank Act take effect.181

The Commission declines to adopt
any of these recommendations. The
Dodd-Frank Act did not remove or
revise the Commission’s rulemaking
authority prior to the July 21, 2011
transfer date, and the Commission
concludes that it is in the public interest
to implement this Rule now.182 The
Final Rule essentially codifies existing
deception law under Section 5 of the
FTC Act, and thus does not pose a
significant additional burden on
covered entities. At the same time, the
Final Rule will enhance consumer
protection and deter deception because
the Commission, the CFPB, and the
states will be able to enforce it and
obtain civil penalties for violations.183
The Commission will continue its
coordination with the CFPB on
mortgage-related issues to avoid the
imposition of inconsistent standards.

4. Substantial Assistance or Support

The proposed rule did not include a
“substantial assistance” provision.
Some FTC rules prohibit a person from
giving substantial assistance or support
to others who violate the rule if that
person knows or consciously avoids
knowing of the violations. In the NPRM,
the Commission asked what evidence
exists of individuals or entities
knowingly providing substantial
assistance to those engaged in deceptive
mortgage advertising and whether the

179 See ABA at 1-2; CMC/MBA at 1. The
commenters reference various provisions of the
Dodd-Frank Act, including the requirement that the
CFPB and FTC negotiate an agreement to facilitate
coordination on rulemaking. See, e.g., CMC/MBA at
3; see also Dodd-Frank Act § 1061(b)(5)(D); see ABA
at 2—-3; see also Dodd-Frank Act § 1097.

180 See ABA at 3; CMC/MBA at 4.

181 See PCUA at 1-2.

182Indeed, after the enactment of the Dodd-Frank
Act, the Commission issued another final rule
consistent with the directive under the Omnibus
Appropriations Act. See supra note 7.

183 See supra Parts .A.3 and I.A.4.

Final Rule should specifically prohibit
this conduct.

The Commission received two
comments opposing a substantial
assistance provision.?84 One of the
commenters stated that the prohibition
may create a disincentive for real estate
professionals to provide advice and
unintentionally result in consumers
having less access to information.185
The other commenter suggested that, if
the FTC did include such a prohibition,
it should not hold lenders liable for
violations committed by third parties,
such as lead generators or brokers, that
provided the substantial assistance or
support.186

The Commission received one
comment supporting the inclusion in
the Final Rule of a substantial assistance
or support provision.?8” The commenter
stated that this prohibition would
prevent mortgage loan originators from
evading the Rule by contracting their
advertising to third parties.188 Another
commenter generally stated that the
Rule should cover third parties on
whom companies rely for “guidance”
regarding whether representations are
prohibited by the Rule.18°

The Commission declines to add a
substantial assistance provision to the
Rule. Neither the Commission’s law
enforcement experience nor the public
comments received indicate that the
provision of knowing substantial
assistance to those engaged in deceptive
mortgage advertising is prevalent or
poses significant risks to consumers.
More specifically, the record does not
identify any classes of persons that may
provide substantial assistance or
support to mortgage advertisers that
would not already be subject to the
Rule. To the extent that there are others
who provide such assistance and
support and are not covered by the Rule,
they may be liable under Section 5 of
the FTC Act,190 or the CFPB could

184 AFSA at 2; NAR at 2. Neither comment
specifically addressed the “knows or consciously
avoids knowing” standard.

185 NAR at 2.

186 AFSA at 2.

187 CSBS/ACSSS/NAACA at 1. This comment did
not specifically address the “knows or consciously
avoids knowing” standard.

188 Jd. The Commission notes that the Rule covers
any person who “make[s]” a material
misrepresentation in a commercial communication
about any term of a mortgage credit product.
Whether or not a lender or a third party is
considered to have “made’” the misrepresentation
for purposes of the Rule, however, depends on the
circumstances. See supra Part II1.B.4.

189 OMNI at 1.

190 For example, assume that a mortgage lender
runs deceptive advertisements in violation of the
Rule and submits the resulting charges through a
payment processor who knows or should know of

Continued
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amend the Rule to bring them within its
scope.

5. Multiple Languages

The proposed rule broadly prohibited
material misrepresentations in
commercial communications regardless
of the language or languages through
which the claim is made.191 In the
NPRM, the Commission sought
comment on several questions regarding
the use of commercial communications
that “mix languages” in connection
with mortgage products, including
whether such practices are unfair or
deceptive, whether they are prevalent,
and whether the Final Rule should
address this conduct by adding
disclosure requirements.

The Commission received several
comments on this issue, most of which
indicated that the Commission should
not address multiple language issues in
the Final Rule, beyond the general
prohibition on misrepresentations in
any language or combination of
languages.192 One commenter stated
that no additional protections are
needed and that “only English should
be used to keep costs down for
institutions.” 193 Another commenter
noted that the multiple languages issue
relates to mortgage loan disclosures in
general and recommended that the
Commission coordinate with the CFPB
to ensure a consistent approach.194
Specifically, to the extent that
regulations may require disclosures in
languages other than English, the

the lender’s Rule violations. Having not
incorporated a “substantial assistance or support”
provision into the Rule, the Commission could not
challenge the payment processor’s conduct as a
Rule violation. However, depending on the facts
and circumstances, the Commission might be able
to take law enforcement action against the payment
processor’s conduct as an unfair act or practice in
violation of Section 5 of the FTC Act. See, e.g., FTC
v. Your Money Access, LLC, No. 2:07-5147 (E.D. Pa.
2007).

191 The Commission has taken law enforcement
action against those who have used a language other
than English or multiple languages in deceiving
consumers. These include actions against mortgage
companies that allegedly deceptively offered loans
to consumers whose primary language was a
language other than English. One action challenged
as deceptive a mortgage company’s alleged practice
of stating loan terms orally to Spanish-speaking
consumers in Spanish, only to provide loan
documents with different and less favorable terms
in English. See FTC v. Mortgages Para
Hispanos.com Corp., No. 4:06-cv19 (E.D. Tex.
2006). In another case, the company allegedly
offered certain mortgage terms in both Chinese and
English advertisements, but failed to disclose a
large balloon payment. See In re Felson Builders,
Inc., 119 F.T.C. 652 (1995).

192 See AFSA at 2-3; HPC at 1-3; CMC/MBA at
6; OMNI at 2. Commenters acknowledged that the
proposed rule already prohibited misleading claims
in any language or combination of languages.

193 OMNI at 2.

194 CMC/MBA at 6.

commenter recommended that
regulators provide model disclosure
forms.195

Two commenters noted the benefits to
consumers of advertising and
communicating in languages other than
English and were concerned about the
disincentives that would result from
requiring disclosures in those
languages.19¢ These commenters
emphasized that the proposed rule
already covers bait and switch tactics
(i.e., making claims about a product in
an advertisement to encourage
expression of consumer interest but
then substituting a different product for
the advertised product) and
misrepresentations, regardless of the
language used.197 These commenters
opposed requiring disclosures in the
consumer’s preferred language, stating
that the costs to business of maintaining
all of the various disclosures and
contracts in all of the different
languages that consumers potentially
use would outweigh the benefits to
consumers, and would cause companies
not to advertise in languages other than
English to avoid the burdens of the
Rule.198 According to one of the two
commenters, lenders likely would not
advertise in any languages other than
English to avoid the risk of liability
under state unfair trade practices
statutes.199 The commenter indicated
that providing any required contracts in
a language other than English would
falsely raise consumers’ expectations
that they will be provided support in
that language throughout the rest of
their relationship with the lender.200
The other commenter questioned
whether transaction documents that
states require to be publicly filed would
be legally permitted in various county
recorders’ offices if they were in
languages other than English.201

In contrast, one commenter stated that
a company that advertises in a language
other than English should provide
disclosure and other mortgage
documents, including the loan contract,
in that other language as well as in
English.202 Another commenter
described seeing several instances
where borrowers with limited English

195 Id.

196 AFSA at 2-3; HPC at 2.

197 AFSA at 2; HPC at 2—-3 (“Whether that
misrepresentation is found in the foreign language,
whether it is found in the English language or
whether it is found in the mingling of the two
languages is irrelevant; it is the misrepresentation
that is significant and that is prohibited . * * *”).

198 AFSA at 2—-3; HPC at 2.

199 AFSA at 2.

200 Id.

201 HPC at 2.

202 CSBS/ACSSS/NACCA at 2.

proficiency were told one thing in their
native language, but the written contract
said something else.293 This commenter
requested that the Commission “make it
clear that anything that is deceptive
when either or both languages or a ‘mix’
of languages is considered should be
prohibited by rule.” 204

As noted above, the Final Rule
prohibits misleading claims in any
language or any combination of
languages.205 The Commission believes
that, based on the record, it is not
necessary to add a specific provision
requiring disclosures in languages other
than English, or to add other such
related requirements to the Final Rule.
For example, the Final Rule already
addresses the concern that arises where
a mortgage advertiser represents a key
feature in a print advertisement in a
language other than English but makes
an inconsistent representation
elsewhere in the advertisement in
English. Such an advertisement could
be deceptive and thus prohibited by the
Final Rule. It is also well-established
that the “net impression” to the
consumer is a touchstone of FTC
deception analysis, and that,
consequently, a fine print or otherwise
ineffective disclaimer may not cure an
otherwise misleading advertisement.206
This principle, as applied to advertising
that uses multiple languages, means
that, in advertising targeting consumers
in a language other than English, a
disclaimer in English may not cure
misleading claims in that other
language.207

203 ABLE at 6.

204 Id.

205 See Final Rule § 321.2(a). In comparison, for
closed-end credit, Regulation Z specifically bans
providing information about some trigger terms or
required disclosures only in a foreign language in
the advertisement but, at the same time, providing
information about other trigger terms or required
disclosures only in English in that advertisement.
See 12 CFR 226.24(i)(7).

206 See, e.g., FTC v. Cyberspace.com, LLC, 453
F.3d 1196, 1200 (9th Cir. 2006).

207 See, e.g., 16 CFR 14.9 (under FTC rules, cease-
and-desist orders, and guides that require “clear
and conspicuous” disclosure of information, such
disclosures must be made in the language of the
target audience); 16 CFR 610.4(a)(3)(ii) (in
marketing free credit reports, mandatory disclosures
must be made in the same language as that
principally used in the advertisement); 16 CFR
429.1(a) (in door-to-door sales, failure to furnish a
completed receipt or contract in the same language
as the oral sales presentation is an unfair and
deceptive act or practice); 16 CFR 455.5 (where
used car sales are conducted in Spanish, mandatory
disclosures must be made in Spanish); 16 CFR
308.3(a)(1) (mandatory disclosures about pay-per-
call services must be made in the same language as
that principally used in the advertisement); see also
FTGC, Free Annual File Disclosures, Final Rule, 75
FR 9726, 9733 (Mar. 3, 2010) (noting “the
Commission’s belief that a disclosure in a language
different from that which is principally used in an
advertisement would be deceptive”).
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The Rule generally focuses on
misrepresentations, regardless of the
language or languages used, rather than
requiring affirmative mortgage
advertising disclosures or regulating
mortgage-related transaction documents.
In addition, Congress recently directed
the CFPB to develop streamlined
mortgage disclosures,2°8 and the CFPB
may be better situated to address non-
English language disclosure issues in a
more comprehensive fashion.

D. Section 321.4: Waiver Not Permitted

Section 321.4 of the Final Rule, which
includes only non-substantive
modifications to the proposed rule,
provides that “[i]t is a violation of this
rule for any person to obtain, or attempt
to obtain, a waiver from any consumer
of any protection provided by or any
right of the consumer under this
rule.” 209 The Commission received one
comment strongly supporting this
prohibition, stating that ““[t]here is never
a justification for waivers of
misrepresentations.” 210 The
Commission did not receive any other
comments addressing this provision.
The Commission therefore confirms that
a non-waiver provision is necessary to
protect consumers from being deceived
in making decisions about the most
important financial product most of
them will obtain in their lifetimes. The
Commission is unaware of any
circumstances under which it should
condone material misrepresentations by
allowing advertisers of mortgage loans
to include purported waivers in their
contracts or other agreements with
consumers.211

208 See, e.g., Dodd-Frank Act, § 1100A; see also
Press Release TG—-864, Dep’t of the Treasury,
Treasury Convenes Mortgage Disclosure Forum,
Event Brings Together Stakeholders to Discuss Path
Forward to Simplify Mortgages Disclosure Forms,
Empower Consumers with Better, Easy-to-
Understand Information (Sept. 21, 2010), available
at http://www.treasury.gov/press-center/press-
releases/Pages/tg864.aspx.

209 The modifications are designed to make this
provision clearer and easier to understand. The
changes also align this provision with the same
provision used in the Commission’s MARS Rule.
See 16 CFR 322.8. The proposed provision stated
that “[a]ny attempt by any person to obtain a waiver
from any consumer of any protection provided by
or any right of the consumer under this rule
constitutes a violation of this rule.” MAP B—
Advertising, NPRM, 75 FR at 60370.

210 ABLE at 5.

211 Other consumer protection laws and
regulations include prohibitions on requiring
consumers to waive their statutory rights. See, e.g.,
15 U.S.C. 1693 (Electronic Fund Transfer Act); 16
CFR 322.8 (MARS).

E. Section 321.5: Recordkeeping
Requirements

1. Final Recordkeeping Requirements

Section 321.5 of the proposed rule set
forth specific categories of records that
persons covered by the proposed rule
would be required to retain. A failure to
keep such records would be an
independent violation of the rule.212

The Final Rule’s recordkeeping
provision is the same as the proposed
rule’s provision except for minor
clarifying changes.213 Specifically, for a
period of 24 months from the last date
the person made or disseminated the
applicable commercial communication
regarding any term of any mortgage
credit product, covered persons must
retain the following information:

(1) Copies of all materially different
commercial communications as well as
sales scripts, training materials, and
marketing materials, regarding any term
of any mortgage credit product, that the
person made or disseminated during the
relevant time period; 214

(2) Documents describing or
evidencing all mortgage credit products
available to consumers during the time
period in which the person made or
disseminated each commercial
communication regarding any term of
any mortgage credit product, including
but not limited to the names and terms
of each such mortgage credit product
available to consumers; and

(3) Documents describing or
evidencing all additional products or
services (such as credit insurance or
credit disability insurance) that are or
may be offered or provided with the
mortgage credit products available to
consumers during the time period in
which the person made or disseminated
each commercial communication
regarding any term of any mortgage
credit product, including but not
limited to the names and terms of each

212Final Rule § 321.5(b); see also 16 CFR 322.9(d)
(MARS); 16 CFR 310.5(b) (TSR).

213 This provision is similar in many respects to
the recordkeeping requirements set forth in the
FTC’s MARS Rule and Telemarketing Sales Rule
(TSR), including the mandate to retain scripts,
advertisements, and promotional materials. See 16
CFR 322.9 (MARS); 16 CFR 310.5 (TSR). The
Telemarketing and Consumer Fraud and Abuse
Prevention Act expressly authorized the
Commission to impose recordkeeping requirements.
15 U.S.C. 6102(a)(3). Although the Omnibus
Appropriations Act, as clarified by the Credit CARD
Act, does not contain a specific provision on
recordkeeping, the recordkeeping requirements here
are reasonably related to the prevention of
deception.

214 The Final Rule omits the phrase “websites and
weblogs,” because that language is included in the
definition of “‘commercial communication.” See
Final Rule § 321.2(a). This change is to provide
clarity; no substantive change is intended.

such additional product or service
available to consumers.

The Rule permits entities to keep the
records in any legible form and in the
same manner, format, or place as they
keep such records in the ordinary
course of business.

2. Comments Received

The Commission received several
comments addressing different aspects
of the proposed recordkeeping
requirements. Two commenters
supported the 24-month record
retention period.215 Another commenter
representing several groups of state
financial institution regulators
suggested that the Commission impose
a three to four year requirement, stating
that many states require that timeframe
and that a longer period is more
appropriate for “such important
records.” 216 The Final Rule retains the
24-month record retention period
because it requires mortgage advertisers
to retain sufficient documentation for
efficient and effective compliance
monitoring, while avoiding the
imposition of unnecessary costs on
advertisers.

One commenter stated that the
recordkeeping provision describes the
required categories of records
adequately, but expressed concern that
the proposed rule did not clarify
whether the required records must be
saved as hard copies or electronically.
This commenter asserted that retaining
records electronically would save
money and storage space.217 Section
321.5(b) of the Final Rule adopts the
language in the proposed rule
permitting entities to keep the records
in any legible form and in the same
manner, format, or place as they keep
such records in the ordinary course of
business. This language permits
electronic or hard copies.

One commenter suggested that
brokers who advertise rates and terms of
loans purportedly offered by lenders
should retain evidence that the rates
and terms actually were being offered by
specific lenders at the time of the
advertisement.218 Section 321.5(a)(2) of
the Final Rule, which is unchanged
from the proposed rule, requires the
retention of such documents.

Several commenters discussed the
overall costs and burdens associated
with recordkeeping requirements,
particularly with respect to advertising
agencies, real estate brokers, and real

215 AFSA at 3; OMNI at 2.

216 CSBS/ACSSS/NACCA at 2.
217 OMNI at 2.

218 CSBS/ACSSS/NACCA at 2.
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estate agents.219 One commenter
advocated for an exemption from the
Rule for advertising agencies,220 stating
that agencies create and place
commercial communications for a wide
variety of clients, making it burdensome
to retain and keep track of all
communications that the Rule covers.221
Another commenter, requesting an
exemption from the Rule for real estate
brokers and agents,222 stated that the
recordkeeping requirement would be an
“onerous burden” on such persons,
because they would need to track
weekly changes in mortgage rates even
though they are not acting as or on
behalf of loan originators.223

Another commenter stated that the
combination of the risk of liability
under § 321.3 for providing mortgage-
related information that proves to be
inaccurate and the recordkeeping
requirements under § 321.5 would
discourage real estate agents and brokers
from providing general mortgage-related
information to clients or prospective
clients.224 This commenter suggested
revising the definition of “commercial
communication” to address this issue225
or, in the alternative, narrowing the
recordkeeping requirements226 and
adding a safe harbor” or “‘good-faith
exception” from the rule for an
“unintentional inaccuracy.” 227

With respect to overall burden, the
Commission believes that the record
retention requirement is necessary to
ensure that covered persons are
complying with the requirements of the
Final Rule.228 Specifically, the

219 Gorbey at 1; HSA at 2-6; NAR at 2.

220 See supra Part II1.B.4.

221 Gorbey at 1.

222 See supra Part II1.B.4.

223NAR at 2.

224 HSA at 2-6.

225 See supra Part II1.B.3.

226 Specifically, the commenter suggested the
Commission add the following italicized language
to the recordkeeping requirements: (1) § 321.5(a)(1)
would apply to “commercial communications that
advertise the availability of any specified mortgage
credit product and are disseminated by such
covered person” (2) § 321.5(a)(2) would apply to
“mortgage credit products advertised by such
covered person”; and (3) § 321.5(a)(3) would apply
to “additional products or services * * * that are
or may be offered or provided by such covered
person with the mortgage credit products.” HSA at
5-6. As discussed infra, the Commission has added
clarifying language to the Final Rule to address
concerns about the scope of the recordkeeping
requirement.

227 HSA at 4-6. The commenter’s proposed
“good-faith exception” states: “The provisions of
this rule [§ 321.3] shall not apply to any
unintentional inaccuracy in a commercial
communication, provided that such inaccuracy is
the product of a diligently maintained system or
process that is reasonably calculated to provide
accurate information in commercial
communications.” Id. at 6.

228 Ag noted in Part I.A.3, supra, the Omnibus
Appropriations Act, as clarified by the Credit CARD

requirement that covered persons retain
copies of their commercial
communications will enable the FTC to
review those communications for any
misrepresentations that violate the Rule
and to bring law enforcement actions as
appropriate. Covered persons may offer
consumers many different mortgage
credit products and may also offer or
provide additional products or services
with the mortgage credit products,
making it difficult for enforcement
agencies to evaluate the veracity of
claims in advertising for those products
absent a recordkeeping requirement.

The Commission recognizes that
recordkeeping provisions impose
compliance costs; however, many
covered persons in the ordinary course
of their business already retain the types
of documents that the Final Rule
requires be retained. As noted above, to
further reduce burden, the Rule permits
entities to keep the records in any
legible form and in the same manner,
format, or place as they keep such
records in the ordinary course of
business. The Final Rule also limits the
retention requirements to avoid
imposing any unnecessary burden. For
example, covered entities need retain
only commercial communications that
are ‘“materially different” from each
other.

In response to commenters’ concerns
about the scope of the recordkeeping
requirements, the Commission’s Final
Rule adds clarifying language
throughout § 321.5(a) that does not
substantively change the provision. The
Final Rule clarifies that the
recordkeeping requirements, like the
prohibition in § 321.3, do not apply to
all commercial communications; rather,
they apply to any commercial
communication ‘‘regarding any term of
any mortgage credit product.” It also
clarifies that the requirements apply
only to commercial communications
that the covered person ‘“‘made or
disseminated.” The Commission
declines to make additional changes to
the recordkeeping requirements, and
specifically requires that records be
retained by mortgage lenders and
brokers, real estate brokers and agents,
advertising agencies, and others that
make representations about mortgage
credit product terms in commercial
communications. As noted above, the
Rule is intended to be broad enough to

Act, permits both the Commission and states to
enforce the rules issued in connection with this
rulemaking. See Credit CARD Act §511(a)(1)(C) and
(a)(2). As noted in Part I.A.4, supra, effective July
21, 2011, both the Commission and the CFPB will
have the authority to enforce these rules against
specific categories of “nondepository covered
persons.” See Dodd-Frank Act” 1024, 1061, 1097.

cover commercial communications
about mortgage credit products that are
not necessarily offered or extended by
the person who is making or
disseminating the commercial
communication.

Similarly, the Commission has
determined not to narrow the
recordkeeping requirement by providing
a good faith exception for unintentional
deceptive claims.229 As explained
above, the Final Rule generally requires
retention of only a narrow class of
records that, for the most part,
advertisers are likely to keep in the
ordinary course of business. In addition,
an exemption for unintentional
deception is contrary to the
longstanding principle that a claim can
be deceptive even though it was not the
advertiser’s intent to deceive.230 Finally,
the challenges of proving an absence of
good faith would frustrate Commission
efforts to ensure compliance with the
Final Rule.

F. Section 321.6: Actions by States

The Omnibus Appropriations Act, as
clarified by the Credit CARD Act,
permits states to enforce the rules issued
in connection with this rulemaking.231
States may enforce the rules, subject to
the notice requirements of the Omnibus
Appropriations Act, by bringing civil
actions in Federal district court or
another court of competent jurisdiction.
Section 321.6 tracks the statute,
indicating that states have the authority
to file actions against those who violate
the Rule. One commenter expressed
appreciation for the Commission’s
recognition of the states’ role in
combating deceptive practices by
including this provision in the proposed
rule.232 Section 321.6 of the Final Rule
includes only non-substantive
modifications to the language that was
used in this section of the proposed
rule.

229 See supra notes 226—27 and accompanying
text.

230 The law is well-established that good faith is
not a defense to liability under the FTC Act. See,
e.g., FTCv. Cyberspace.com, LLC, 453 F.3d 1196,
1202 (9th Cir. 2006); FTC v. Freecom
Communications, Inc., 401 F.3d 1192, 1202 (10th
Cir. 2005) (“Because the primary purpose of § 5 is
to protect the consumer public rather than to
punish the wrongdoer, the intent to deceive
consumers is not an element of a § 5 violation.”);
Removatron Int’l Corp. v. FTC, 884 F.2d 1489, 1495
(1st Cir. 1989); FTC v. World Travel Vacation
Brokers, Inc., 861 F.2d 1020, 1029 (7th Cir. 1988)
(““To be actionable under Section 5, these
misrepresentations or practices need not be made
with an intent to deceive.”); Chrysler Corp. v. FTC,
561 F.2d 357, 363 (DC Cir. 1977) (“An advertiser’s
good faith does not immunize it from responsibility
for its misrepresentations.”).

231 Credit CARD Act § 511(a)(2).

232 CSBS/ACSSS/NACCA at 1.
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G. Section 321.7: Severability

Section 321.7 states that the
provisions of the Rule are separate and
severable from one another. This
provision, which is modeled after a
similar provision in the TSR,233 also
states that if a court stays or invalidates
any provisions in the Rule, the
Commission intends the remaining
provisions to continue in effect. The
Commission included this provision in
the proposed rule, and it did not receive
any comments addressing it. The
Commission has adopted the proposed
provision as the Final Rule.

H. Effective Date

The Final Rule becomes effective on
August 19, 2011. This 30-day timeframe
was included in the proposed rule. The
Commission received two comments
regarding the proposed effective date.
One commenter supported this
timeframe, provided the Final Rule is
substantially the same as the proposed
rule and does not include affirmative
disclosure requirements.234 Another
commenter suggested 60 days would be
more appropriate to allow time to set up
internal procedures to retain
documents.235

The Commission concludes that the
August 19, 2011 effective date is
appropriate. The Commission has
adopted a Final Rule that is
substantially the same as the proposed
rule and prohibits deceptive claims that
are already unlawful. The Commission
recognizes that some covered persons
may need time to implement new
recordkeeping procedures but believes
that 30 days, which is the same
compliance period permitted in recent
Commission rulemakings,236 will give
covered persons sufficient time to
modify their business practices to
comply with the Rule.237

IV. Paperwork Reduction Act238

The Commission is submitting this
Final Rule and a Supplemental
Supporting Statement to the OMB for
review under the Paperwork Reduction
Act (PRA), 44 U.S.C. 3501-21. The
recordkeeping requirements 239 of the
Rule constitute a “collection of

233 See 16 CFR 310.9.

232 AFSA at 3.

235 OMNI at 2.

236 See 75 FR 75092 (MARS); 75 FR 48458 (TSR).

237 See also supra Part IILE (discussing
limitations on recordkeeping requirements).

238 OMB Control Number: 3084-0156. The
Commission is required to display the OMB Control
Number assigned, and affected persons are not
required to respond to the collection of information
unless it displays a currently valid OMB control
number.

239 Section 321.5 of the Final Rule sets forth the
recordkeeping requirements.

information” for purposes of the
PRA.240 The Rule does not impose a
disclosure requirement. The associated
PRA burden analysis follows.

A. Recordkeeping Requirements

As discussed above, the Final Rule
requires covered persons to retain: (1)
Copies of materially different
commercial communications and
related materials, regarding any term of
any mortgage credit product, that the
person made or disseminated during the
relevant time period; (2) documents
describing or evidencing all mortgage
credit products available to consumers
during the relevant time period; and (3)
documents describing or evidencing all
additional products or services (such as
credit insurance or credit disability
insurance) that are or may be offered or
provided with the mortgage credit
products available to consumers during
the relevant time period.24! A failure to
keep such records would be an
independent violation of the Rule.

Commission staff believes these
recordkeeping requirements pertain to
records that are usual and customary
and kept in the ordinary course of
business for many covered persons,
such as mortgage brokers, lenders, and
servicers.242 As to these persons, the
retention of these documents does not
constitute a ‘““collection of information,”
as defined by OMB’s regulations that
implement the PRA.243 Other covered
persons, however, such as real estate
agents and brokers, advertising agencies,
home builders, lead generators, rate
aggregators, and others, may not
currently maintain these records in the
ordinary course of business. Thus, the
recordkeeping requirements for those
persons would constitute a “collection
of information.”

240 See 44 U.S.C. 3502(3)(A).

241 See Final Rule § 321.5(a)(1)—(3). The Final
Rule’s recordkeeping provision is substantially the
same as the proposed rule’s provision and merely
adds clarifying language. See supra Part IILE.2.

242 Some covered persons, particularly mortgage
brokers and lenders, are subject to state
recordkeeping requirements for mortgage
advertisements. See, e.g., Fla. Stat. 494.00165
(2010); Ind. Code. Ann. 23-2-5-18 (2010); Kan.
Stat. Ann. 9—2208 (2010); Minn. Stat. 58.14 (2010);
Wash. Rev. Code 19.146.060 (2010). Many mortgage
brokers, lenders, and servicers are also subject to
state recordkeeping requirements for mortgage
transactions and related documents, and these may
include descriptions of mortgage credit products.
See, e.g., Mich. Comp. Laws Serv. 445.1671 (2010);
N.Y. Banking Law 597 (Consol. 2010); Tenn. Code
Ann. 45-13-206 (2010). In addition, lenders and
mortgagees approved by the FHA must retain copies
of all print and electronic advertisements and
promotional materials for a period of two years
from the date the materials are circulated or used
to advertise. See supra note 53.

243 See 44 U.S.C. 3502(3)(A); 5 CFR 1320.3(b)(2).

B. Estimated Hours Burden and
Associated Labor Costs

Commission staff estimates that the
Final Rule’s recordkeeping requirements
will affect approximately 1.3 million
persons 244 who would not otherwise
retain such records in the ordinary
course of business. As noted, this
estimate includes real estate agents and
brokers, advertising agencies, home
builders, lead generators, rate
aggregators, and others that may provide
commercial communications regarding
mortgage credit product terms.245

No comments specifically addressed
or refuted this estimate or staff’s
associated PRA burden assumptions and
calculations. Apart from revisiting data
sources and including those updates in
its information,246 staff retains its
previously published estimates without
modification.

Although the Commission cannot
estimate with precision the time
required to gather and file the required
records, it is reasonable to assume that
covered persons will each spend
approximately 3 hours per year to do
these tasks, for a total of 3.9 million
hours (1.3 million persons x 3 hours).
Staff further assumes that office support
file clerks will handle the Rule’s record
retention requirements at an hourly rate
of $14.19.247 Based upon the above

244 No general source provides precise numbers of
the various categories of covered persons.
Commission staff, therefore, has used the following
sources and inputs to arrive at this estimated total:
(1) 1.1 million real estate brokers and agents—from
the National Association of Realtors, see http://
www.realtor.org (last visited Feb. 17, 2011); (2)
160,000 home builders (this number is 15,000 less
than the estimate in the NPRM)—from the National
Association of Home Builders, see http://
www.NAHB.org (last visited Feb. 17, 2011); (3) 350
finance companies—from the American Financial
Services Association, see http://www.afsaonline.org
(last visited Feb. 17, 2011); (4) 22,170 advertising
agencies—from the North American Industry
Classification System Association’s database of U.S.
businesses, see http://www.naics.com/naics54.htm
(last visited Feb. 17, 2011); (5) 1,000 lead generators
and rate aggregators—based on staff’s
administrative experience. These inputs add to
1,283,520 (this number is 15,000 less than the
estimate in the NPRM; for rounding, and to account
further for potentially unspecified other covered
persons, however, staff has increased the resulting
total to 1.3 million, which is the same as the
estimate in the NPRM.

245 The Commission does not know what
percentage of these persons are, in fact, engaged in
covered conduct under the Rule, i.e., providing
commercial communications about mortgage credit
product terms. For purposes of these estimates, the
Commission has assumed all of them are covered
by the recordkeeping provisions and are not
retaining these records in the ordinary course of
business.

246 See supra note 244.

247 This estimate is based on mean hourly wages
for office file clerks provided by the Bureau of
Labor Statistics. See U.S. Bur. of Labor Statistics,
National Compensation Survey: Occupational

Continued
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estimates and assumptions, the total
annual labor cost to retain and file
documents is $55,341,000 (3.9 million
hours x $14.19 per hour).

Absent information to the contrary,
staff anticipates that existing storage
media and equipment that covered
persons use in the ordinary course of
business will satisfactorily
accommodate incremental
recordkeeping under the Rule.
Accordingly, staff does not anticipate
that the Rule will require any new
capital or other non-labor expenditures.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act of
1980 248 requires the Commission to
provide an Initial Regulatory Flexibility
Analysis (IRFA) with a proposed rule,
and a Final Regulatory Flexibility
Analysis (FRFA) with a Final Rule, if
any, unless the Commission certifies
that the Rule will not have a significant
economic impact on a substantial
number of small entities.249

As of the date of the NPRM, the
Commission anticipated that the
proposed Mortgage Acts and Practices—
Advertising Rule would not have a
significant economic impact on a
substantial number of small entities.25°
Nonetheless, the FTC published an
IRFA and requested public comment on
the impact on small businesses of its
proposed Rule.

In response to the IRFA and questions
in the NPRM, the Commission did not
receive any comprehensive empirical
data regarding the revenues of covered
entities or the Rule’s impact on small
businesses. The Final Rule is
substantially the same as the proposed
rule. The number of entities that the
Commission estimates the Final Rule
will cover is 1.325 million, which is
about 25,000 less than the estimate
provided in the NPRM.251 Staff’s

Earnings in the United States, 2010, Bulletin 2753,
May 2011, at 3—-23, tbl. 3, available at http://
www.bls.gov/ncs/ncswage2010.htm.

2485 U.S.C. 601-612.

2495 U.S.C. 603-605. The definition of “small
entity” refers to the definition provided in the
Small Business Act, which defines a ‘“‘small-
business concern” as a business that is
“independently owned and operated and which is
not dominant in its field of operation.” 5 U.S.C.
601(3); 15 U.S.C. 632(a)(1).

250In the NPRM, the Commission estimated that
the proposed rule would cover approximately 1.35
million entities. It was not known, however, how
many of those entities were small entities.
Nonetheless, staff estimated minimal burden and
expense for each entity to comply with the
proposed rule’s requirements. See MAP—
Advertising, NPRM, 75 FR at 60367 & nn.174-175.

251 No general source provides precise numbers of
the various categories of covered persons.
Commission staff, therefore, has used the following
sources and inputs to arrive at this estimated total:
(1) 25,400 mortgage lenders and mortgage brokers

estimated minimal burden and expense
for each entity’s compliance is the same
as it was in the NPRM.252 Thus, the
Commission does not anticipate that the
Final Rule will have a significant
economic impact on a substantial
number of small entities. Although the
Commission certified under the RFA
that the Final Rule will not have a
significant impact on a substantial
number of small entities, the
Commission has determined,
nonetheless, that it is appropriate to
publish an FRFA in order to explain the
impact of the Rule on small entities as
follows:

A. Need for and Objectives of the Rule

The Final Rule is intended to
implement Section 626 of the Omnibus
Appropriations Act, as amended by the
Credit CARD Act, which directs the
Commission to initiate a rulemaking
related to unfair or deceptive acts or

practices with respect to mortgage loans.

As described in Parts II and III, above,
the Commission seeks to prevent
deceptive acts and practices in the
mortgage advertising industry, which
has been the subject of numerous law
enforcement actions under Section 5 of
the FTC Act and TILA.

B. Significant Issues Raised by Public
Comments, Summary of the Agency’s
Assessment of These Issues, and
Changes, If Any, Made in Response to
Such Comments

As discussed in Part III, above,
comments to the NPRM raised concerns
about burden primarily in connection
with two issues: (1) Disclosures or other
requirements concerning the use of
multiple languages in offering mortgage

(this number is 25,600 less than the 51,000 estimate
in the NPRM)—from various online state regulatory
agency resources and the Nationwide Mortgage
Licensing System and Registry Consumer Access,
see http://www.nmlsconsumeraccess.org (last
visited between Mar. 2—Mar. 25, 2011); (2) 80
mortgage servicers (this number is 20 more than the
estimate in the NPRM)—from several sources,
including lists of servicers participating in various
Federal programs available at http://
makinghomeaffordable.gov/contact_servicer.html
and http://hopenow.com/members.php (both last
visited Feb. 15, 2011) (excluding lenders who are
also servicers under these programs); and (3) 1.3
million others—see supra note 244 (explaining
estimate).

252 Staff estimates that the annual labor cost for
each covered person to file or retain documents
under the recordkeeping provisions was $42.57 (3
hours x $14.19 per hour). See supra Part IV.B
(discussing labor and equipment that staff estimates
are needed for compliance). Cf. U.S. Small Bus.
Admin. Office of Advocacy, A Guide for
Government Agencies—How to Comply with the
Regulatory Flexibility Act 19 (June 2010), available
at http://www.sba.gov/advo/laws/rfaguide.pdf
(citing 126 Cong. Rec. S10,938 (Aug. 6, 1980)
(identifying 175 annual staff hours for
recordkeeping as a ‘‘significant impact”’)).

credit products; and (2) recordkeeping
requirements. For the reasons set forth
below, the Final Rule is substantively
the same as the proposed rule, with a
few non-substantive clarifying edits.

1. Multiple Language Disclosures and
Restrictions

In the NPRM, the Commission sought
comment on several questions regarding
the use of commercial communications
that “mix languages” in connection
with mortgage products, including
whether the Final Rule should address
this conduct by adding disclosure
requirements. The Commission received
several comments addressing the
burdens of potential multiple language
disclosure requirements.253 One
commenter stated that “only English
should be used to keep costs down for
institutions.”’25¢ Two commenters noted
the benefits to consumers of advertising
and communicating in non-English
languages and were concerned about the
disincentives that would result from a
non-English disclosure requirement.255
These commenters opposed requiring
disclosures in the consumer’s preferred
language, stating that the costs to
business of maintaining all of the
various disclosures and contracts in all
of the potentially different languages
that consumers use would outweigh the
benefits to consumers, and would cause
companies not to advertise in languages
other than English to avoid the burdens
of the Rule.256 According to one of the
two commenters, lenders likely would
not advertise in non-English languages
to avoid the risk of liability under state
unfair trade practices statutes.257 The
commenter indicated that providing any
required contracts in non-English
languages would falsely raise
consumers’ expectations that they will
be provided non-English language
support throughout the rest of their
relationship with the lender.258

As no‘[edp above, the Final Rule
prohibits misleading claims in any
language or any combination of
languages.25° The Commission did not
add a specific non-English language

253 This FRFA discusses only those comments
that addressed burden concerns. For a full
discussion of the multiple languages issue, see
supra Part IIL.C.5.

254 OMNI at 2.

255 AFSA at 2-3; HPC at 2.

256 AFSA at 2—-3; HPC at 2.

257 AFSA at 2.

258 Id.

259 See Final Rule § 321.2(a). In comparison, for
closed-end credit, Regulation Z specifically bans
providing information about some trigger terms or
required disclosures only in a foreign language in
the advertisement but, at the same time, providing
information about other trigger terms or required
disclosures only in English in that advertisement.
See 12 CFR 226.24(i)(7).
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disclosure or other related requirements
to the Final Rule. Thus, the Final Rule
does not increase the economic burden
in connection with the multiple
language issue for any covered persons,
including small entities.

2. Recordkeeping Requirements

The Commission received several
comments addressing burden concerns
in connection with different aspects of
the proposed recordkeeping
requirements.260 Two commenters
supported the 24-month record
retention period,261 while another
commenter suggested that the
Commission impose a three to four year
requirement.262 The Final Rule retains
the 24-month record retention period
because it requires mortgage advertisers
to retain sufficient documentation for
efficient and effective compliance
monitoring, while avoiding the
imposition of unnecessary costs on
advertisers.

One commenter expressed concern
that the proposed rule did not clarify
whether the records must be saved as
hard or electronic copies and asserted
that electronic records would save
money and storage space.263 Section
321.5(b) of the Final Rule adopts the
language in the proposed rule and
permits electronic or hard copies, which
will limit the recordkeeping burden on
all covered persons, including small
entities.

Several commenters discussed the
overall costs and burden associated with
recordkeeping requirements,
particularly with respect to advertising
agencies, real estate brokers, and real
estate agents.264 One commenter
advocated for an exemption from the
Rule for advertising agencies, stating
that agencies create and place
commercial communications for a wide
variety of clients, making it burdensome
to retain and keep track of all
communications that the Rule covers.265
Another commenter, requesting an
exemption for real estate brokers and
agents, stated that the recordkeeping
requirement would be an “onerous
burden” on such persons, because they
would need to track weekly changes in
mortgage rates even though they are not
acting as or on behalf of loan
originators.266

260 This FRFA discusses only those comments
that addressed burden concerns. For a full
discussion of the recordkeeping issue, see supra
Part IILE.

261 AFSA at 3; OMNI at 2.

262 CSBS/ACSSS/NACCA at 2.

263 OMNI at 2.

264 Gorbey at 1; HSA at 2-6; NAR at 2.
265 Gorbey at 1.

266 NAR at 2.

Another commenter stated that the
combination of the risk of liability
under § 321.3 for providing mortgage-
related information that proves to be
inaccurate and the recordkeeping
requirements under § 321.5 would
discourage real estate agents and brokers
from providing general mortgage-related
information to clients or prospective
clients.267 This commenter suggested
revising the definition of “commercial
communication” to address this issue
or, in the alternative, narrowing the
recordkeeping requirements and adding
a “‘safe harbor” or “good-faith
exception” from the rule for an
“unintentional inaccuracy.” 268

With respect to overall burden, the
Commission believes that the record
retention requirement is necessary to
ensure that covered persons are
complying with the requirements of the
Final Rule. Specifically, the requirement
that covered persons retain copies of
their commercial communications will
enable the FTC, the CFPB, and the states
to review those communications for any
misrepresentations that violate the Rule
and to bring law enforcement actions as
appropriate. The Commission
recognizes that recordkeeping
provisions impose compliance costs;
however, many covered persons in the
ordinary course of their business
already retain the types of documents
that the Final Rule requires be retained.
As noted above, to further reduce
burden, the Rule permits entities to
keep the records in any legible form and
in the same manner, format, or place as
they keep such records in the ordinary
course of business. The Final Rule also
limits the retention requirements to
avoid imposing any unnecessary
burden. For example, covered entities
need retain only commercial
communications that are ‘“materially
different” from each other.

In response to commenters’ concerns
about the scope of the recordkeeping
requirements, the Commission’s Final
Rule adds clarifying language
throughout § 321.5(a) that does not
substantively change the provision. The
Final Rule clarifies that the
recordkeeping requirements, like the
prohibition in § 321.3, do not apply to
all commercial communications; rather,
they apply to any commercial
communication “regarding any term of
any mortgage credit product.” It also
clarifies that the requirements apply
only to commercial communications
that the covered person ‘“‘made or
disseminated.” The Commission did not
make substantive changes to the

267 HSA at 2—6.
268 See supra notes 226-27.

recordkeeping requirements.269 Thus,
the Final Rule does not increase the
economic burden in connection with
recordkeeping for any covered persons,
including small entities.

C. Description and Estimate of Number
of Small Entities Subject to the Final
Rule or Explanation Why No Estimate Is
Available

The Final Rule applies to any person
who makes any representation in any
commercial communication regarding
any term of any mortgage credit
product. Based upon its knowledge of
the industry, the Commission believes
that a variety of individuals and
companies under its jurisdiction will be
covered by the Rule, including but not
limited to mortgage lenders, mortgage
brokers, mortgage servicers, real estate
agents and brokers, advertising agencies,
home builders, lead generators, and rate
aggregators.

In response to the IRFA and a request
for comments in the ANPR, the
Commission received no empirical data
regarding the numbers or revenues of
any of these types of entities. On the
basis of other available data, however,
Commission staff estimates that there
are approximately 1.325 million entities
subject to the proposed rule.270
Determining a precise estimate of how
many of these, if any, are small entities
is not readily feasible because of the
lack of available data.271

269 The Commission did not add a good faith
exception for unintentional deceptive claims. See
supra note 230. The Commission’s changes to the
recordkeeping requirements are clarifying edits.

270 See supra note 251.

271 Covered entities are classified as small entities
if they satisfy the Small Business Administrator’s
relevant size standards, as determined by the Small
Business Size Standards component of the North
American Industry Classification System (NAICS),
available at http://www.sba.gov/idc/
groups/public/documents/sba_homepage/
serv_sstd_tablepdf.pdf. Because a wide range of
individuals and companies may make
representations in commercial communications
regarding any term of a mortgage product, no one
classification is applicable to this Rule.

The range in size standard for most of the
relevant professional and support services is $7
million or less in annual receipts. This standard
applies to, for example, real estate credit, mortgage
and nonmortgage loan brokers, other nondepository
credit intermediation, other activities related to
credit intermediation (such as servicing), secondary
market financing (such as Fannie Mae and Freddie
Mac), marketing consulting services, advertising
agencies, public relations agencies, display
advertising, direct mail advertising, advertising
material distribution services, other services related
to advertising, and all other professional, scientific
and technical services.

The range in size standard varies greatly for the
following other types of entities that are covered by
the Rule: Offices of real estate agents and brokers
($2 million or less); housing construction/builders
($33.5 million or less); and credit unions ($175
million or less).


http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
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D. Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the Rule,
Including an Estimate of the Classes of
Small Entities Which Will Be Subject to
the Rule and the Type of Professional
Skills That Will Be Necessary To
Comply

The Final Rule generally prohibits
misrepresentations, consistent with the
prohibition on deceptive claims that
would violate Section 5 of the FTC Act.
The Rule elaborates on this prohibition
by including specific examples of types
of misrepresentations covered by the
Rule, but it does not require affirmative
disclosures. The entities subject to the
Rule are within the Commission’s
jurisdiction under the FTC Act, and
thus are already prohibited from such
conduct. The classes of small entities
covered by the rule are discussed in Part
V.C, above.

The Final Rule sets forth specific
categories of records that covered
persons are required to retain. The
Commission believes that these
recordkeeping requirements are
necessary to ensure that covered entities
are complying with the requirements of
the Rule. They will enable the
Commission, the CFPB, and the states to
review copies of commercial
communications for any
misrepresentations that violate the Rule
and to bring law enforcement actions as
appropriate. The Commission
recognizes that recordkeeping
provisions impose compliance costs;
however, many covered entities in the

ordinary course of business already
retain the types of documents that the
Final Rule requires be retained. For
those entities that may not already do
so, staff estimates minimal burden and
expense for each entity to comply with
the requirements. The professional or
other skills necessary for compliance
with the Rule are discussed in the
Paperwork Reduction Act analysis in
Part IV.B, above. To further reduce any
burden, the Rule permits covered
entities to keep the records in any
legible form and in the same manner,
format, or place as they keep such
records in the ordinary course of
business. The Final Rule also attempts
to avoid imposing any unnecessary
burden by limiting the recordkeeping
requirements only to, for example,
“materially different” commercial
communications. It also limits the
timeframe for recordkeeping to 24
months.

E. Steps the Agency Has Taken To
Minimize Any Significant Economic
Impact on Small Entities, Consistent
With the Stated Objectives of the
Applicable Statutes

As previously noted, the Final Rule is
intended to prevent deceptive acts and
practices in mortgage advertising. In
drafting the Rule, the Commission has
made every effort to avoid unduly
burdensome requirements for all
entities. The Final Rule does not impose
any affirmative disclosure requirements
for advertisements. Further, as
discussed above, Commission staff

believes that many covered entities in
the ordinary course of business already
retain the types of documents that the
Final Rule requires be retained. In
addition, § 21.5(b) states that entities
may keep such records in any legible
form and in the same manner, format, or
place as they keep such records in the
ordinary course of business. The
recordkeeping requirements are format-
neutral; for example, they permit the
use of electronic methods that might
reduce compliance burdens.

The Final Rule also limits the types of
information that must be retained to
avoid imposing any unnecessary
burden. For example, covered persons
must retain only “materially different”
versions of commercial communications
and related materials. Finally, the Rule
calls for a 24-month record retention
period, which the Commission believes
requires mortgage advertisers to retain
sufficient documentation for efficient
and effective compliance monitoring,
while avoiding the imposition of
unnecessary costs on advertisers.

The Commission is not aware of any
feasible or appropriate exemptions for
small entities. The protections afforded
to consumers in the Rule are equally
important regardless of the size of the
entity making the commercial
communication. Nonetheless, as
discussed above, the Final Rule
attempts to minimize compliance
burdens and any significant economic
impact for all entities, including small
entities.

TABLE A—LIST OF COMMENTERS AND SHORT-NAMES/ACRONYMS

Short-Name/Acronym

Commenter

Coe

Advocates for Basic Legal Equality
American Financial Services Association
American Bankers Association

Boeing Employees’ Credit Union

Britz, Suzy

Coe, D

Credit Union Association of Oregon
Credit Union National Association

Gorbey, Jacqueline
HomeServices of America, Inc.

Idaho Department of Finance
Johnson, Sondra
National Association of REALTORS

OMNI Community Credit Union
Pennsylvania Credit Union Association
Swider, Keith

Washington Credit Union League

Consumer Mortgage Coalition and Mortgage Bankers Association

Conference of State Bank Supervisors, American Council of State Savings Supervisors, and
National Association of Consumer Credit Administrators

Housing Policy Council of The Financial Services Roundtable

National Association of State Credit Union Supervisors
National Reverse Mortgage Lenders Association
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TABLE B—LIST OF FTC MORTGAGE
ADVERTISING ENFORCEMENT ACTIONS

e FTC v. Assocs. First Capital Corp., No.
1:01-00606 (N.D. Ga. 2001)

e FTC v. Capital City Mortg. Corp., No.
1:98CVv237 (D.D.C. 1998)

e FTC v. Chase Fin. Funding, Inc., No.
SACV04-549 GLT (ANx) (C.D. Cal. 2004)

e FTC v. First Alliance Mortg. Co., No. SACV
00-964 DOC (EEXx) (C.D. Cal. 2000)

e FTC v. Mortgages Para Hispanos.com
Corp., No. 4:06—cv—19 (E.D. Tex. 2006)

e FTC v. Ranney, No. 04-F-1065 (MJW) (D.
Colo. 2004)

e FTC v. Ryan, No. 1:09-cv-00535-HHK
(D.D.C. 2009)

e FTC v. OSI Fin. Servs., Inc., No. 02-C—
5078 (N.D. Ill. 2002)

e FTC v. Safe Harbour Found. of Fla., Inc.,
No. 08-C-1185 (N.D. lll. 2008)

e FTC v. 30 Minute Mortg., Inc., No. 03—
60021 (S.D. Fla. 2003)

e In re Am. Nationwide Mortg. Co., F.T.C.
Dkt. No. C-4249 (2009)

e In re Felson Builders, Inc., 119 F.T.C. 642
(1995)

e In re FirstPlus Fin. Group, Inc., F.T.C. Dkt.
No. C-3984 (2000)

e In re Lomas Mortg. U.S.A., Inc., 116 F.T.C.
1062 (1993)

¢ In re Michael Gendrolis, F.T.C. Dkt. No. C—
4248 (2009)

e In re Shiva Venture Group, Inc., F.T.C.
Dkt. No. C-4250 (2009)

e United States v. Mercantile Mortg. Co., No.
02—-C-5079 (N.D. lll. 2002)

e United States v. Unicor Funding, Inc., No.
9901228 (C.D. Cal. 1999)

VI Final Rule
List of Subjects in 16 CFR Part 321

Advertising, Communications,
Consumer protection, Credit, Mortgages,
Trade practices.

For the reasons set forth in the
preamble, the Federal Trade
Commission amends title 16, Code of
Federal Regulations, by adding a new
part 321, to read as follows:

PART 321—MORTGAGE ACTS AND
PRACTICES—ADVERTISING

Sec.

321.1
321.2
321.3
321.4
321.5

Scope of regulations in this part.
Definitions.

Prohibited representations.
Waiver not permitted.
Recordkeeping requirements.
321.6 Actions by states.

321.7 Severability.

Authority: Public Law 111-8, section 626,
123 Stat. 524, as amended by Pub. L. 111—
24, section 511, 123 Stat. 1734.

§321.1 Scope of regulations in this part.

This part implements the 2009
Omnibus Appropriations Act, Public
Law 111-8, section 626, 123 Stat. 524
(Mar. 11, 2009), as amended by the
Credit Card Accountability

Responsibility and Disclosure Act of
2009, Public Law 111-24, section 511,
123 Stat. 1734 (May 22, 2009). This part
applies to persons over which the
Federal Trade Commission has
jurisdiction under the Federal Trade
Commission Act.

§321.2 Definitions.

(a) “Commercial communication
“means any written or oral statement,
illustration, or depiction, whether in
English or any other language, that is
designed to effect a sale or create
interest in purchasing goods or services,
whether it appears on or in a label,
package, package insert, radio,
television, cable television, brochure,
newspaper, magazine, pamphlet, leaflet,
circular, mailer, book insert, free
standing insert, letter, catalogue, poster,
chart, billboard, public transit card,
point of purchase display, film, slide,
audio program transmitted over a
telephone system, telemarketing script,
onhold script, upsell script, training
materials provided to telemarketing
firms, program-length commercial
(“infomercial”’), the Internet, cellular
network, or any other medium.
Promotional materials and items and
Web pages are included in the term
“commercial communication.”

(b) “Consumer” means a natural
person to whom a mortgage credit
product is offered or extended.

(c) “Credit” means the right to defer
payment of debt or to incur debt and
defer its payment.

(d) “Dwelling” means a residential
structure that contains one to four units,
whether or not that structure is attached
to real property. The term includes any
of the following if used as a residence:
an individual condominium unit,
cooperative unit, mobile home,
manufactured home, or trailer.

(e) “Mortgage credit product” means
any form of credit that is secured by real
property or a dwelling and that is
offered or extended to a consumer
primarily for personal, family, or
household purposes.

(f) “Person” means any individual,
group, unincorporated association,
limited or general partnership,
corporation, or other business entity.

(g) “Term” means any of the fees,
costs, obligations, or characteristics of or
associated with the product. It also
includes any of the conditions on or
related to the availability of the product.

§321.3 Prohibited representations.

It is a violation of this part for any
person to make any material
misrepresentation, expressly or by
implication, in any commercial
communication, regarding any term of

any mortgage credit product, including
but not limited to misrepresentations
about:

(a) The interest charged for the
mortgage credit product, including but
not limited to misrepresentations
concerning:

(1) The amount of interest that the
consumer owes each month that is
included in the consumer’s payments,
loan amount, or total amount due; or

(2) Whether the difference between
the interest owed and the interest paid
is added to the total amount due from
the consumer;

(b) The annual percentage rate, simple
annual rate, periodic rate, or any other
rate;

(c) The existence, nature, or amount
of fees or costs to the consumer
associated with the mortgage credit
product, including but not limited to
misrepresentations that no fees are
charged;

(d) The existence, cost, payment
terms, or other terms associated with
any additional product or feature that is
or may be sold in conjunction with the
mortgage credit product, including but
not limited to credit insurance or credit
disability insurance;

(e) The terms, amounts, payments, or
other requirements relating to taxes or
insurance associated with the mortgage
credit product, including but not
limited to misrepresentations about:

(1) Whether separate payment of taxes
or insurance is required; or

(2) The extent to which payment for
taxes or insurance is included in the
loan payments, loan amount, or total
amount due from the consumer;

(f) Any prepayment penalty
associated with the mortgage credit
product, including but not limited to
misrepresentations concerning the
existence, nature, amount, or terms of
such penalty;

(g) The variability of interest,
payments, or other terms of the
mortgage credit product, including but
not limited to misrepresentations using
the word “‘fixed;”

(h) Any comparison between:

(1) Any rate or payment that will be
available for a period less than the full
length of the mortgage credit product;
and

(2) Any actual or hypothetical rate or
payment;

(i) The type of mortgage credit
product, including but not limited to
misrepresentations that the product is or
involves a fully amortizing mortgage;

(j) The amount of the obligation, or
the existence, nature, or amount of cash
or credit available to the consumer in
connection with the mortgage credit
product, including but not limited to
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misrepresentations that the consumer
will receive a certain amount of cash or
credit as part of a mortgage credit
transaction;

(k) The existence, number, amount, or
timing of any minimum or required
payments, including but not limited to
misrepresentations about any payments
or that no payments are required in a
reverse mortgage or other mortgage
credit product;

(1) The potential for default under the
mortgage credit product, including but
not limited to misrepresentations
concerning the circumstances under
which the consumer could default for
nonpayment of taxes, insurance, or
maintenance, or for failure to meet other
obligations;

(m) The effectiveness of the mortgage
credit product in helping the consumer
resolve difficulties in paying debts,
including but not limited to
misrepresentations that any mortgage
credit product can reduce, eliminate, or
restructure debt or result in a waiver or
forgiveness, in whole or in part, of the
consumer’s existing obligation with any
person;

(n) The association of the mortgage
credit product or any provider of such
product with any other person or
program, including but not limited to
misrepresentations that:

(1) The provider is, or is affiliated
with, any governmental entity or other
organization; or

(2) The product is or relates to a
government benefit, or is endorsed,
sponsored by, or affiliated with any
government or other program, including
but not limited to through the use of
formats, symbols, or logos that resemble
those of such entity, organization, or
program;

(o) The source of any commercial
communication, including but not
limited to misrepresentations that a
commercial communication is made by
or on behalf of the consumer’s current
mortgage lender or servicer;

(p) The right of the consumer to reside
in the dwelling that is the subject of the
mortgage credit product, or the duration
of such right, including but not limited
to misrepresentations concerning how
long or under what conditions a
consumer with a reverse mortgage can
stay in the dwelling;

(q) The consumer’s ability or
likelihood to obtain any mortgage credit
product or term, including but not
limited to misrepresentations
concerning whether the consumer has
been preapproved or guaranteed for any
such product or term;

(r) The consumer’s ability or
likelihood to obtain a refinancing or
modification of any mortgage credit

product or term, including but not
limited to misrepresentations
concerning whether the consumer has
been preapproved or guaranteed for any
such refinancing or modification; and

(s) The availability, nature, or
substance of counseling services or any
other expert advice offered to the
consumer regarding any mortgage credit
product or term, including but not
limited to the qualifications of those
offering the services or advice.

§321.4 Waiver not permitted.

It is a violation of this part for any
person to obtain, or attempt to obtain, a
waiver from any consumer of any
protection provided by or any right of
the consumer under this part.

§321.5 Recordkeeping requirements.

(a) Any person subject to this part
shall keep, for a period of twenty-four
months from the last date the person
made or disseminated the applicable
commercial communication regarding
any term of any mortgage credit
product, the following evidence of
compliance with this part:

(1) Copies of all materially different
commercial communications as well as
sales scripts, training materials, and
marketing materials, regarding any term
of any mortgage credit product, that the
person made or disseminated during the
relevant time period;

(2) Documents describing or
evidencing all mortgage credit products
available to consumers during the time
period in which the person made or
disseminated each commercial
communication regarding any term of
any mortgage credit product, including
but not limited to the names and terms
of each such mortgage credit product
available to consumers; and

(3) Documents describing or
evidencing all additional products or
services (such as credit insurance or
credit disability insurance) that are or
may be offered or provided with the
mortgage credit products available to
consumers during the time period in
which the person made or disseminated
each commercial communication
regarding any term of any mortgage
credit product, including but not
limited to the names and terms of each
such additional product or service
available to consumers.

(b) Any person subject to this part
may keep the records required by
paragraph (a) of this section in any
legible form, and in the same manner,
format, or place as they keep such
records in the ordinary course of
business. Failure to keep all records
required under paragraph (a) of this
section shall be a violation of this part.

§321.6 Actions by states.

Any attorney general or other officer
of a state authorized by the state to bring
an action under this part may do so
pursuant to Section 626(b) of the 2009
Omnibus Appropriations Act, Public
Law 111-8, section 626, 123 Stat. 524
(Mar. 11, 2009), as amended by the
Credit Card Accountability
Responsibility and Disclosure Act of
2009, Public Law 111-24, section 511,
123 Stat. 1734 (May 22, 2009).

§321.7 Severability.

The provisions of this part are
separate and severable from one
another. If any provision is stayed or
determined to be invalid, it is the
Commission’s intention that the
remaining provisions shall continue in
effect.

By direction of the Commission.
Donald S. Clark,
Secretary.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix A—Concurring Statement of
Commissioner Ramirez, in Which
Chairman Leibowitz and Commissioner
Brill Join

Final Rule: Mortgage Acts and
Practices—Advertising

We support the final rule the Commission
issues today concerning the advertising of
home mortgages (Mortgage Acts and
Practices—Advertising Rule or “MAP Rule”).
The MAP Rule is narrow in scope—
addressing only the advertising phase of the
mortgage lifecycle by those subject to the
Federal Trade Commission’s jurisdiction—
and does not render unlawful any conduct
that is not already banned by the prohibition
on deception in Section 5 of the FTC Act.t
At the same time, the MAP Rule
accomplishes several important objectives
by: (1) Giving the FTC and the states
authority to seek civil penalties for deceptive
mortgage advertising, broadly defined, by
entities subject to the FTC’s jurisdiction; (2)
providing guidance and clarity as to what
constitutes deceptive mortgage advertising;
and (3) imposing record-keeping
requirements on mortgage advertisers to
facilitate law enforcement. We write
separately to underscore the importance of
one issue addressed by the MAP Rule:
Communications about mortgages to
consumers whose native language is not
English.

The United States population today is
highly diverse, representing cultures and
languages from all over the world. According
to the Census Bureau, of the 281 million
people age five and older in the United States
in 2007, 55.4 million individuals, or nearly
20 percent, reported speaking a language

115 U.S.C. 45(a).
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other than English at home.2 Marketers are
well-aware of this trend, and today they often
tout a wide array of products and services,
including home loans, in languages other
than English.

It is essential that our consumer protection
laws keep pace with such marketplace
realities, and we are pleased that the MAP
Rule broadly bans deception in commercial
communications concerning residential
mortgages regardless of the language or
languages in which they are made. For
example, under the MAP Rule it can be
unlawful to offer a consumer one set of terms
in her native language but then deliver
different terms in loan documents written in
English.3 In addition, because the “net
impression” of an advertisement is the
lynchpin of deception analysis,* a fine print
disclaimer or qualifying statement may be
insufficient to cure an otherwise misleading
advertisement.® This principle, as applied to
advertising that uses multiple languages,
means that, in advertising that targets
consumers in a language other than English,
a disclaimer in English may be insufficient to
cure misleading claims in another language.®

But there are many questions about the
communication of mortgage loan terms that
go beyond the scope of this rulemaking,
among them whether mortgage disclosure

2U.S. Census Bureau, Language Use in the United
States: 2007 (Apr. 2010), available at http://
www.census.gov/prod/2010pubs/acs-12.pdf.

3In fact, the FTC has challenged such a practice
as deceptive under Section 5 of the FTC Act. See
FTC v. Mortgages Para Hispanos.com Corp., No.
4:06—cv19 (E.D. Tex. 2006) (alleging mortgage
broker engaged in deceptive practices by orally
offering Spanish-speaking customers one thing in
Spanish and then delivering something else in loan
documents written entirely in English).

4 See, e.g., FTC v. Cyberspace.com, LLC, 453 F.3d
1196, 1200 (9th Cir. 2006); FTC v. Nat’] Urological
Group, Inc., 645 F. Supp. 2d 1167, 1189 (N.D. Ga.
2008), aff'd, 356 Fed. App’x (11th Cir. 2009).

5 See, e.g., Cyberspace.com, 453 F.3d at 1200.

61n 2008, the Board of Governors of the Federal
Reserve System amended Regulation Z under the
Truth in Lending Act to prohibit advertising certain
information only in a foreign language while
providing, in the same advertisement, other critical
information in English. See Final Rule, Truth in
Lending, 73 FR 44522, 44601 (Jul. 30, 2008)
(codified at 12 CFR 226.24(i)(7)). This approach is
consistent with longstanding FTC requirements that
mandatory disclosures be made in the language of
the target audience. See 16 CFR 14.9 (under FTC
rules, cease-and-desist orders, and guides that
require the “clear and conspicuous’ disclosure of
information, such disclosure must be made in the
language of the target audience); 16 CFR
610.4(a)(3)(ii) (in marketing free credit reports,
mandatory disclosures must be made in the same
language as that principally used in the
advertisement); 16 CFR 429.1(a) (in door-to-door
sales, failure to furnish a completed receipt or
contract in the same language as the oral sales
presentation is an unfair and deceptive act or
practice); 16 CFR 455.5 (where used car sales
pitches are conducted in Spanish, mandatory
disclosures must be made in Spanish); 16 CFR
308.3(a)(1) (mandatory disclosures about pay-per-
call services must be made in the same language as
that principally used in the advertisement); see also
FTC Final Rule, Free Annual File Disclosures, 75
FR 9726, 9733 (Mar. 3, 2010) (noting “the
Commission’s belief that a disclosure in a language
different from that which is principally used in an
advertisement would be deceptive”).

documents should be provided to non-
English speakers in languages other than
English.” Congress has charged the Consumer
Financial Protection Bureau with the long-
overdue task of simplifying and clarifying
mortgage disclosure documents,? and has
granted the new agency broad rulemaking
authority with respect to the advertising and
communication of mortgage loan terms. We
look forward to the results of the CFPB’s
work in this area, including its consideration
of the needs of non-native English speaking
consumers when carrying out that important
mandate.®

More generally, given our country’s
changing demographics, we believe that
government and industry alike will need to
pay greater attention to ensuring that
consumers, no matter what language they
speak, have access to important information
regarding their purchases and are protected
from unfair and deceptive practices.

Appendix B—Response of Commissioner J.
Thomas Rosch to the Concurring Statement
of Commissioner Ramirez, in Which
Chairman Leibowitz and Commissioner Brill
Join

Final Rule: Mortgage Acts and Practices—
Advertising

July 19, 2011

I agree with the concurring statement of
Commissioner Ramirez concerning the
Mortgages Acts and Practices—Advertising
Rule to the extent it reiterates the assertions
of the Statement of Basis and Purpose that
the “net impression” of an advertisement is
a touchstone of FTC deception analysis

7The CFPB has begun testing draft prototype
mortgage disclosure documents in English and
Spanish in advance of a formal rulemaking process.
See CFPB, Consumer Financial Protection Bureau
Announces Initiative to Combine Mortgage Loan
Disclosures (May 18, 2011), available at http://
www.consumerfinance.gov/pressrelease/consumer-
financial-protection-bureau-announces-initiative-
to-combine-mortgage-loan-disclosures/.

8 See generally James M. Lacko & Janis K.
Pappalardo, Federal Trade Commission Staff
Report, Improving Consumer Mortgage Disclosures:
An Empirical Assessment of Current And Prototype
Mortgage Disclosure Forms (2007), available at
http://www.ftc.gov/0s/2007/06/P025505Mortgage
DisclosureReport.pdf.

9 Our colleague, Commissioner Rosch, expresses
concern that we may be advancing an argument
about mortgage disclosures that is not supported by
the record before us. But far from prejudging the
outcome of any work to be performed by the CFPB,
we are simply highlighting some of the important
consumer protection issues that may arise in
connection with mortgage advertisements targeting
consumers whose primary language is not English.
As we noted above, the matters before the
Commission in this rulemaking were narrow, and
the evidence received on the issue of the use of
multiple languages in advertising—a mere four
comments—does not address the questions to be
examined by the CFPB concerning improvements to
mortgage disclosure documents. While this limited
record does not purport to address such issues, we
have no doubt that in considering this and other
questions, the CFPB will develop a full and
complete record that properly takes into account
the impact on all stakeholders of any measure that
is designed to ensure that consumers receive clear
and accurate information to assist them in making
sound decisions about mortgages.

regardless of the language or combination of
languages. It is also axiomatic that
government and industry need to be vigilant
that all consumers, regardless of what
language they speak, are not victims of unfair
and deceptive practices.

However, insofar as the concurring
statement suggests that the Consumer
Financial Protection Bureau should require
that mortgage disclosure documents be
provided to non-English speaking consumers
in their native language, I disagree. There is
no basis for making any recommendation to
“go beyond” the MAP Rule or Section 5 as
respects requirements that lenders furnish
“non-English speakers”” with disclosures that
are not in English. See Concurring Statement
at 3. Specifically, Census Bureau data
showing that nearly 20 percent of people in
the United States in 2007 “‘reported speaking
a language other than English at home” (id.
at 1) does not suggest that they could not
read or understand English. Indeed, so far as
the rulemaking record for the MAP Rule is
concerned, it is my understanding that a
majority of the comments received favored
making disclosures only in English. Thus,
there is currently no basis for the Federal
government to burden this industry with
disclosure requirements that would oblige
the industry to make disclosures in a
language other than English except when the
“net impression” left by not doing so would
violate Section 5.

[FR Doc. 2011-18605 Filed 7-20-11; 11:15 am]

BILLING CODE 6750-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700
[CPSC Docket No. CPSC-2011-0007]

Poison Prevention Packaging
Requirements; Exemption of Powder
Formulations of Colesevelam
Hydrochloride and Sevelamer
Carbonate

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Commission (“CPSC,” “Commission,”
or “we”’) is amending its child-resistant
packaging requirements to exempt
powder formulations of two oral
prescription drugs, colesevelam
hydrochloride and sevelamer carbonate.
Colesevelam hydrochloride, currently
marketed as Welchol ®, is available in a
powder formulation and is indicated to
reduce elevated LDL cholesterol levels
and improve glycemic control in adults
with type 2 diabetes mellitus. Sevelamer
carbonate, currently marketed as
Renvela ®, is also available as a powder
formulation and is indicated for the
control of elevated serum phosphorus in
chronic kidney disease patients on
dialysis. The rule exempts these
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prescription drug products on the basis
that child-resistant packaging is not
needed to protect young children from
serious injury or illness from powder
formulations of colesevelam
hydrochloride and sevelamer carbonate
because the products are not acutely
toxic, lack adverse human experience
associated with acute ingestion, and, in
powder form, are not likely to be
ingested in large quantities by children
under 5 years of age.

DATES: The rule becomes effective on
July 22, 2011.

FOR FURTHER INFORMATION CONTACT: John
Boja, Office of Compliance, Consumer
Product Safety Commission, Bethesda,
MD 20814-4408; telephone (301) 504—
7300; jboja@cpsc.gov.

SUPPLEMENTARY INFORMATION:

A. Background

1. The Poison Prevention Packaging Act
of 1970 and Implementing Regulations

The Poison Prevention Packaging Act
of 1970 (“PPPA”), 15 U.S.C. 1471-14786,
gives the Commission authority to
establish standards for the “special
packaging” of household substances,
such as drugs, when child-resistant
(“CR”) packaging is necessary to protect
children from serious personal injury or
illness due to the substance and the
special packaging is technically feasible,
practicable, and appropriate for such
substance. Accordingly, CPSC
regulations require that oral prescription
drugs be in CR packaging. 16 CFR
1700.14(a)(10). The powder forms of
cholestyramine and colestipol, two
drugs that are chemically similar to
colesevelam hydrochloride and
sevelamer carbonate, currently are
exempt from CR packaging. Id.
1700.14(a)(10)(v) and (xv).

CPSC regulations allow companies to
petition the Commission for exemption
from CR requirements. 16 CFR part
1702. Among the possible grounds for
granting an exemption are that:

The degree or nature of the hazard to
children in the availability of the substance,
by reason of its packaging, is such that
special packaging is not required to protect
children from serious personal injury or
serious illness resulting from handling, using
or ingesting the substance.

16 CFR 1702.17.

2. The Products for Which Exemptions
Are Sought

a. Welchol ® (Colesevelam
Hydrochloride)

On February 24, 2009, Daiichi
Sankyo, Inc. (“Daiichi”’) petitioned the
Commission to exempt the powdered
form of colesevelam hydrochloride,

which it markets as Welchol ®, from the
special packaging requirements for oral
prescription drugs. The petitioner stated
that the exemption is justified because
of lack of toxicity and lack of adverse
human experience with the drug.
Welchol ® has been marketed in tablet
form and dispensed in CR packaging.
On October 2, 2009, the U.S. Food and
Drug Administration (“FDA”’) approved
a new powder formulation of the drug.
The petition requested an exemption
only for the powder dosage form of
Welchol ®. The product, in tablet form,
would continue to be in CR packaging.

Welchol ® is a bile acid sequestrant
indicated as an adjunct to: (1) Reduce
elevated low-density lipoprotein
cholesterol (LDL—C) levels; and (2)
improve glycemic control in adults with
type 2 diabetes mellitus. The new
dosage form of Welchol ® provides 1.875
g or 3.75 g of the powdered drug in unit
dose packages to be mixed with water
and taken orally as a suspension. (A
unit dose package of Welchol ® is a
pouch that contains an individual dose.)

b. Renvela® (Sevelamer Carbonate)

On March 6, 2009, Genzyme
Corporation (“Genzyme”) petitioned the
Commission to exempt the powdered
form of sevelamer carbonate, which it
markets as Renvela, ® from the special
packaging requirements for oral
prescription drugs. The petitioner stated
that the exemption is justified because
of lack of toxicity and lack of adverse
human experience with the drug.

Renvela ® is a phosphate binder
indicated for the control of serum
phosphorus in patients with chronic
kidney disease on dialysis. The tablets
are marketed with a pill crusher for
patients who have trouble swallowing
the tablets. The company reformulated
Renvela® as a powder to be taken as an
oral suspension, and the FDA approved
this powder formulation on August 12,
2009. The new dosage form of Renvela ®
provides either 0.8 g or 2.4 g of
Renvela ® powder in unit dose packages
to be mixed with 2 ounces of water.

B. Proposed Rule

On February 16, 2011, we published
a notice of proposed rulemaking
(“NPR”) proposing to exempt from
special packaging the powder forms of
colesevelam hydrochloride (Welchol ®)
and sevelamer carbonate (Renvela ®). 76
FR 8942. As explained in the preamble
to the proposed rule, we considered the
two exemption petitions together
because Welchol ® and Renvela ® have
similar chemical structures, biological
properties, and powder formulations.

C. Toxicity and Human Experience
Data

1. Summary of Data From Proposed
Rule

As noted in the preamble to the
proposed rule (76 FR at 8943), the
systemic toxicity of colesevelam
hydrochloride and sevelamer carbonate
is limited because they are not absorbed
from the gastrointestinal (GI) tract.
There is no data indicating that either
drug is acutely toxic. Acute toxicity is
the type of toxicity that is of concern
when considering whether CR
packaging is appropriate. Even in
patients taking these drugs chronically,
the adverse effects are mostly minor,
such as diarrhea, nausea, constipation,
flatulence, and dyspepsia.

If a child were to ingest accidentally
Welchol ® or Renvela ®, the potential for
the occurrence of mild to moderate GI
discomfort, such as indigestion,
constipation, nausea, and vomiting does
exist. However, a review of relevant data
indicates that an acute ingestion of these
drugs would not result in serious
toxicity.

CPSC’s CR packaging regulations
exempt cholestyramine and colestipol
in powder form, two bile acid
sequestrants that are similar chemically
to Welchol ® and Renvela.® We have not
found any relevant articles in the
medical literature describing toxic
effects following the acute ingestion of
either cholestyramine or colestipol from
1975 through 2010.

As discussed in the preamble to the
proposed rule (76 FR at 8944), we
searched the following databases for
incidents related to Welchol ® and
Renvela ® occurring between 2000 and
2009: the Injury and Potential Injury
Incident database (“IPII’’), the National
Electronic Injury Surveillance System
database (“NEISS”), and the Death
Certificates database (“DTHS”). We
found one incident involving Welchol ®
in the NEISS database. In that incident,
11-month-old twin boys were taken to
the emergency room after they had been
playing with their grandmother’s
prescription medications. It is not clear
how many, if any, pills the boys
ingested, but the children were treated
and released from the hospital. We also
searched Poisindex,® Pub Med, and
Google for Welchol,® Renvela,®
colestipol, and cholestyramine, and
found no relevant incidents of acute
poisoning in humans.

Before publication of the proposed
rule, and as noted therein, we also
analyzed Medwatch reports obtained
from the FDA. Medwatch is the FDA’s
program for reporting a serious adverse
event, product quality problem, product
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use error, or therapeutic inequivalence/
failure that may be associated with the
use of an FDA-regulated drug, biologic,
medical device, dietary supplement, or
cosmetic. (See http://www.fda.gov/
Safety/MedWatch/HowToReport/
default.htm.) There may be adverse
events that have occurred and are not
reported in the Medwatch database.
Also, the existence of a report in the
database does not mean necessarily that
the product actually caused the adverse
event.

The FDA gave us 151 distinct
incidents of adverse events associated
with Welchol ® reported through the
Medwatch system. We excluded
incidents where other medications may
have caused the adverse event reported,
resulting in 22 adverse events. Most
adverse events reported to Medwatch
were gastrointestinal or involved muscle
pain, which is to be expected
considering the adverse effects reported
from clinical trials of Welchol.®

We also received reports from the
FDA of 40 distinct incidents of adverse
events associated with Renvela.® We
excluded incidents where other
medications may have caused the
adverse event reported, resulting in five
in-scope incidents. Two of the five
incidents were deaths, which most
likely were related to the underlying
disease and not treatment with
Renvela.® One of the five incidents
involved intestinal obstruction and
perforation, which the patient’s
physician thought were possibly related
to the patient’s treatment with
Renvela.® In the two remaining
incidents, one patient experienced
gastroenteritis, and the other (who had
asthma and chronic obstructive
pulmonary disease) suffered severe
breathing problems while on Renvela.®
Neither of these two results likely was
related to Renvela.®

2. Updated Injury Data

We updated the injury data since
publication of the proposed rule. We
searched the IPII, NEISS, and death
certificate databases from 2000 through
2010, for incidents associated with
Welchol,® Renvela,® and related drugs
(i.e., cholestyramine (Questran ®) and
colestipol (Colestid ®)). We did not
identify any incidents related to
Renvela,® Questran,® or Colestid,® and
identifed only one new Welchol ®-
related case. This incident occurred in
July 2010, when a 19-month-old boy
was found in his crib with an open
Tylenol ® bottle. The bottle was
previously used for carrying Welchol ®
and other drugs. It was not clear from
the report if any Welchol ® tablets were
in the bottle when the child accessed it.

The child was taken to the emergency
department, held overnight for
observation, and then released the next
day.

Additionally, we searched
Poisindex ® (a comprehensive database
which identifies the toxicity of
commercial, biological, and
pharmaceutical products), and the
medical literature for updated
information on colesevelam
hydrochloride and sevelamer carbonate
colestipol, and cholestyramine. We
found no incidents of acute poisoning in
humans through this search.

3. Powder Formulations Generally

We also evaluated the likelihood of
children younger than 5 years old
ingesting powdered substances. The
powdered form of these substances
makes them more difficult to ingest than
medicines in other forms and therefore,
likely will keep children from ingesting
significant quantities. It would be
difficult for children under 5 years old
to eat large amounts of powder quickly
without aspirating or coughing. It also
would be difficult for children to mix
powder thoroughly in a liquid, and the
resulting lumpy quality may be
unappealing to children who try to
drink it. Although children are likely to
be able to tear open the non-child-
resistant packets used for Welchol ® and
Renvela,® they are likely to spill much
of the contents; therefore, they would
have to open a number of packages to
access a significant quantity of the drug.
Most unintentional poisonings among
children occur during short lapses in
direct visual supervision. The difficulty
posed by ingestion of powder
introduces a delay in the poisoning
scenario, and supervision is likely to
resume before a child can take in a
significant quantity.

As noted in the preamble to the
proposed rule (76 FR at 8944), the
packages used with the powder
formulations of Welchol ® and Renvela ®
also reduce the likelihood of child
poisoning. Both drugs are provided in
small, foil-lined packages containing
individual doses. The Renvela ® package
is easy to tear only at the notch. Because
the package must be opened at a precise
location, it is less accessible, especially
to young children. The Welchol ®
package does not have a notch and has
uniform resistance to tearing, which
makes it more difficult to open than
Renvela.® Although both packages tear
easily enough to be opened by children
under 5 years of age, the fine motor
skills of children in this age group are
still developing, and such children are
likely to spill most of the powder.

D. Response to Comments on the
Proposed Rule

We published a notice of proposed
rulemaking in the Federal Register on
February 16, 2011, to exempt
colesevelam hydrochloride (Welchol ®)
and sevelamer carbonate (Renvela ®)
from the special packaging requirements
of the PPPA. 76 FR 8942. The proposed
rule would amend our existing
regulations at 16 CFR § 1700.14 by
adding a new paragraph (a)(10)(xxii) to
exempt coleselam hydrochloride in
powder form in packages containing not
more than 3.75 grams of the drug. The
proposed rule also would create a new
paragraph (a)(10)(xxiii) to exempt
sevelamer carbonate in powder form in
packages containing not more than 2.4
grams of the drug. We received 27
comments, with 15 supporting the
proposed rule. In general, the comments
did not address the codified text;
instead, they focused on issues relating
to the drugs themselves. The comments
are available at http://
www.regulations.gov/
#!docketDetail;rpp=50;po=0;D=CPSC-
2011-0007. This section summarizes the
issues raised by the comments and
provides responses to those issues. Each
summarized issue is identified below as
a single comment, and the word
“Comment,” in parentheses, will appear
before the summary description of all
comments on that issue, and the word
“Response,” in parentheses, will appear
before our response to the issue. We also
have numbered each summarized issue
as a separate comment to help
distinguish between the different issues
raised by the commenters and
summarized by us. They are listed in no
particular order.

1. Concern About Possible Harm to
Children

(Comment 1)—Some commenters
were concerned about what they felt
was a lack of data, and they thought that
these drugs could be harmful to
children (e.g., cause bowel obstruction,
electrolyte/serum glucose imbalance,
and death), particularly if ingested in
large amounts. One commenter also
questioned the use of adverse effect data
from adults and animals in predicting
toxicity from accidental poisoning in
children.

(Response 1)—We typically consider
all available data in toxicity
assessments, with human data taking
precedence over animal data. While
limited data are available on the acute
toxicity of Welchol ® and Renvela ® in
children, the adverse effects reported
are similar to those in adults. Because
these drugs are not absorbed


http://www.regulations.gov/#!docketDetail;rpp=50;po=0;D=CPSC-2011-0007
http://www.regulations.gov/#!docketDetail;rpp=50;po=0;D=CPSC-2011-0007
http://www.regulations.gov/#!docketDetail;rpp=50;po=0;D=CPSC-2011-0007
http://www.regulations.gov/#!docketDetail;rpp=50;po=0;D=CPSC-2011-0007
http://www.fda.gov/Safety/MedWatch/HowToReport/default.htm
http://www.fda.gov/Safety/MedWatch/HowToReport/default.htm
http://www.fda.gov/Safety/MedWatch/HowToReport/default.htm

43850 Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

systemically, acute adverse effects
typically are limited to the GI tract and
are unlikely to be serious. An extension
of these effects would be expected in an
overdose scenario. Notably, intestinal
obstruction has only been observed
during therapeutic use of these drugs in
patients whose health has been
compromised otherwise (e.g., low birth
weight, chronic kidney disease, and
adhesions). Cases have been
documented in infants and one child
following treatment with a similar drug,
cholestyramine. In addition, a 45-year-
old male developed an intestinal
obstruction, perforation, and an
abdominal fistula (abnormal opening in
the stomach or bowel, which allows the
contents to leak) after several months of
treatment with Renvela.® Intestinal
obstruction has occurred very rarely
after treatment with Welchol.® In fact,
Welchol ® has a greater specificity for
bile acids than cholestyramine and
colestipol and has been suggested to
have greater gastrointestinal tolerance
than the other two drugs.

Based on all available information, an
imbalance of electrolytes or glucose
control is unlikely to occur following an
acute exposure to Welchol ® or
Renvela.® No unexpected laboratory
tests were seen following chronic
administration of 3.75 grams g/day of
Welchol ® to pediatric subjects with
heterozygous familial
hypercholesteremia or 15 g/day of
Renvela ® to normal volunteers. Chronic
administration of Welchol ® decreased
fasting glucose levels 3.9-15.9 mg/dl.
Because a blood glucose goal is 100-180
mg/dl for children, it is unlikely that
acute administration of Welchol ®
would cause hypoglycemia (i.e., low
blood sugar) in a child (less than 60 mg/
dl).

Moreover, as discussed in section C of
this preamble, there are no available
poisoning data showing that these drugs
cause serious toxicity following an acute
exposure.

2. Questions About Powder Form

(Comment 2)—Some commenters
argued that: (1) The powder may present
a choking hazard to children; and (2)
there is little support for claims that the
powders are more difficult for children
to ingest, access from the packet without
spilling, and mix thoroughly in a liquid.

(Response 2)—The low acute toxicity
of Welchol® and Renvela® is a key
factor for the exemptions. Additionally,
CPSC’s Human Factors staff considered
relevant data and medical literature to
conclude that powders generally present
a low risk because they are more
difficult to ingest, particularly in large
quantities. Generally, with the

exception of caustics, the primary
exposure risk associated with powders
is aspiration. Notably, any potential
choking hazard with these drugs could
also occur with any non-pharmaceutical
powder formulation available in the
household, such as soaps, baby powder,
drink mixes, and food products.

We maintain that a child would have
difficulty opening the packet of either of
these drugs and mixing the powder with
a liquid because of the lack of precision
and control required. Moreover, there
are no available poisoning data with
these or similar drugs (colestipol or
cholestyramine) to indicate otherwise.

3. Mixing With Other Substances

(Comment 3)—One commenter stated
that he believes that “the drug can
potentially be mixed with something to
create an adverse reaction.”

(Response 3)—The commenter
provided no evidence to suggest that
this is a likely event, and no information
or examples of a substance that would
cause an adverse reaction when mixed
with Welchol® or Renvela®. Although it
is possible that a child might mix the
powder with a liquid in imitation of an
adult, it is highly unlikely that a child
would do so repeatedly because a small
child can drink only a limited amount
of liquid at one time. In addition, the
consistency of incompletely mixed
powder is likely to deter repetition.

4. Benefits of the Exemptions

(Comment 4)—Some commenters
asserted that benefits from the CR
exemptions are limited: increased
profits for the manufacturers of the
drugs; and ease of opening the package.

(Response 4)—Exempting from CR
requirements the powder forms of
Welchol® and Renvela® may increase
patient compliance. Poor adherence to
medication regimens for chronic health
issues is a well-established concern.
Easier access to these drugs could
benefit patients with minimal or no risk
to children.

E. Effective Date

This rule exempts two drugs that
otherwise would be subject to CR
packaging requirements under the
PPPA. Because the rule grants an
exemption, it is not subject to the usual
requirement under the Administrative
Procedure Act (“APA”) that a rule must
be published 30 days before it takes
effect. 5 U.S.C. 553(d)(1). Therefore, it is
appropriate for the rule to become
effective upon publication in the
Federal Register.

F. Regulatory Flexibility Act
Certification

Under the Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., an agency
that engages in rulemaking generally
must prepare initial and final regulatory
flexibility analyses describing the
impact of the rule on small businesses
and other small entities. Section 605 of
the RFA provides that an agency is not
required to prepare a regulatory
flexibility analysis if the head of an
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.

As noted in the preamble to the
proposed rule (76 FR at 8945), the
Commission’s Directorate for Economic
Analysis prepared a preliminary
assessment of the impact of a rule to
exempt powder formulations of
Welchol® and Renvela® from special
packaging requirements. Based on this
assessment, we preliminarily concluded
that the proposed amendment
exempting powder formulations of
Welchol® and Renvela® from special
packaging requirements would not have
a significant impact on a substantial
number of small businesses or other
small entities. We received no
comments on this assessment or any
additional information. Therefore, we
conclude that exempting powder
formulations of colesevelam
hydrochloride (currently marketed as
Welchol® and sevelamer carbonate
(currently marketed as Renvela® from
special packaging requirements would
not have a significant impact on a
substantial number of small businesses
or other small entities.

G. Environmental Considerations

Pursuant to the National
Environmental Policy Act, and in
accordance with the Council on
Environmental Quality regulations and
CPSC procedures for environmental
review, we have assessed the possible
environmental effects associated with
the proposed PPPA amendment. As
discussed in the preamble to the
proposed rule, CPSC regulations state
that rules requiring special packaging
for consumer products normally have
little or no potential for affecting the
human environment. 16 CFR
1021.5(c)(3). Nothing in this rule alters
that expectation. Therefore, because the
rule would have no adverse effect on the
environment, neither an environmental
assessment nor an environmental
impact statement is required.

H. Executive Orders

According to Executive Order 12988
(February 5, 1996), agencies must state
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in clear language the preemptive effect,
if any, of new regulations.

The PPPA provides that, generally,
when a special packaging standard
issued under the PPPA is in effect, “no
State or political subdivision thereof
shall have any authority either to
establish or continue in effect, with
respect to such household substance,
any standard for special packaging (and
any exemption therefrom and
requirement related thereto) which is
not identical to the [PPPA] standard.”
15 U.S.C. 1476(a). A state or local
standard may be excepted from this
preemptive effect if: (1) the state or local
standard provides a higher degree of
protection from the risk of injury or
illness than the PPPA standard; and (2)
the state or political subdivision applies
to the Commission for an exemption
from the PPPA’s preemption clause and
the Commission grants the exemption
through a process specified at 16 CFR
part 1061. 15 U.S.C. 1476(c)(1). In
addition, the Federal government, or a
state or local government, may establish
and continue in effect a nonidentical
special packaging requirement that
provides a higher degree of protection
than the PPPA requirement for a
household substance for the Federal,
state, or local government’s own use. 15
U.S.C. 1476(b).

Thus, with the exceptions noted
above, the rule exempting powder
formulations of Welchol® and Renvela®
from special packaging requirements
preempts nonidentical state or local
special packaging standards for the
substances.

List of Subjects in 16 CFR Part 1700

Consumer protection, Drugs, Infants
and children, Packaging and containers,
Poison prevention, Toxic substances.

For the reasons given above, the
Commission amends 16 CFR part 1700
as follows:

PART 1700—[AMENDED]

m 1. The authority citation for part 1700
continues to read as follows:

Authority: 15 U.S.C. 1471-76. Secs.
1700.1 and 1700.14 also issued under 15
U.S.C. 2079(a).

m 2. Section 1700.14 is amended by
adding paragraphs (a)(10)(xxii) and
(xxiii) to read as follows:

§1700.14 Substances requiring special
packaging.

(a) EEE

(10) EE

(xxii) Colesevelam hydrochloride in
powder form in packages containing not
more than 3.75 grams of the drug.

(xxiii) Sevelamer carbonate in powder
form in packages containing not more
than 2.4 grams of the drug.

* * * * *

Dated: July 18, 2011.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2011-18511 Filed 7-21-11; 8:45 am]
BILLING CODE 6355-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 15 and 20
RIN 3038-AD17

Large Trader Reporting for Physical
Commodity Swaps

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commission is adopting
reporting regulations (‘“Reporting
Rules”) that require physical
commodity swap and swaption (for ease
of reference, collectively “swaps”)
reports. The new regulations require
routine position reports from clearing
organizations, clearing members and
swap dealers and also apply to
reportable swap trader positions.
DATES: Effective Dates: This rulemaking
shall become effective September 20,
2011.

FOR FURTHER INFORMATION CONTACT:
Bruce Fekrat, Senior Special Counsel,
Office of the Director, (202) 418-5578,
bfekrat@cftc.gov, or Ali Hosseini,
Attorney-Advisor, Office of the Director,
(202) 418-6144, ahosseini@cftc.gov,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background and Summary of
Comments

A. Background

On November 2, 2010, the
Commission proposed Reporting Rules
that, in addition to establishing
recordkeeping requirements, require
routine swaps position reports from
clearing organizations, clearing
members and swap dealers and apply
non-routine reporting requirements to
large swaps traders.! The Reporting

175 FR 67258, November 2, 2010. Comments and
ex parte communications list available at http://
comments.cftc.gov/PublicComments/
CommentList.aspx?id=889.

Rules, as finalized and adopted herein,
will allow the Commission to
administer its regulatory responsibilities
under the Commodity Exchange Act
(“CEA or Act”) by implementing and
conducting effective surveillance of
economically equivalent physical
commodity futures, options and swaps.
The Reporting Rules will directly
support the Commission’s transparency
initiatives such as its dissemination of
Commitments of Traders and Index
Investment Data Reports and will allow
the Commission to monitor compliance
with the trading requirements of the
Act.?

The Commission currently receives
and uses for market surveillance and
enforcement purposes, data on large
positions in all physical commodity
futures and option contracts traded on
designated contract markets (“DCMs”’).
Without the Reporting Rules, there
would be no analogous reporting system
in place for economically equivalent
swaps, which until recently were largely
unregulated financial contracts. The
Reporting Rules, as discussed below, are
reasonably necessary for the effective
surveillance of economically equivalent
futures and swaps.

B. Proposed Reporting Rules Summary
of Comments

The Commission received
approximately 130 comment letters, and
engaged in several ex parte
communications, for the proposed
Reporting Rules. The Commission has
carefully reviewed and considered the
submitted comments. Substantive
comments pertinent to specific
provisions in the rulemaking are
summarized and discussed below and
in other sections of this notice.

The National Futures Association
(“NFA”’) submitted a comment 3
suggesting that its issuance of trader
identifications should be a part of the
position reporting process. Although
beyond the scope of this rulemaking as
proposed, the Commission may review
the feasibility of adopting such an
approach as a part of its ongoing
updating and revision of other
transaction and position reporting
requirements.

The Air Transport Association
(“ATA”), Better Markets Inc. (‘“Better
Markets”’), the Petroleum Marketers
Association of America (“PMAA”) and
New England Fuel Institute (“NEFI”),
and Robert Pollin and James Heintz of
the Political Economy Research Institute

2 See 76 FR 4752, January 26, 2011.

3 Letter from Thomas W. Sexton, Senior Vice
President and General Counsel, NFA, to David A.
Stawick, Secretary, CFTC (December 2, 2010).
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(“PERI”) indicated support for the
proposed regulations.* ATA supported
the proposal as a practical solution to
the Commission’s current lack of swaps
position data. Better Markets stated its
support for the use of futures
equivalence and the assembly of data
based on price relationships. PMAA and
NEFT argued the regulations will
provide for a solid foundation for
position limits.

Bindicap Comster, the Futures
Industry Association (“FIA”) and a
working group of commercial energy
firms (“Working Group”’), meanwhile,
opposed the proposed regulations,®
arguing that an expanded special call
reporting mechanism, similar to the
special call that the Commission has
issued to support its Index Investment
Data and Commitments of Traders
Reports, would be a better alternative to
the proposed regulations while
remaining consistent with the
requirements of the Act.® The
Commission notes that its current
special call for Index Investment Data
Reports is a targeted collection of data.
It gathers information related to specific
products from a limited set of market
participants. The special call was not
intended to function as a tool for general
market surveillance, including
compliance with section 4a of the Act.
In order to be able to gather data of the
quality needed to conduct market
surveillance the special call would have
to undergo substantial modifications,
such as requiring much more granular
data by counterparty in a data stream on
or close to a next-day basis, which in
effect would convert it into the
Reporting Rules.

FIA and the Working Group also
questioned whether the Commission has

4 Letter from David A. Berg, Vice President and
General Counsel, ATA, to David A. Stawick,
Secretary, CFTC (December 2, 2010); letter from
Dennis M. Kelleher, President & CEO, and Wallace
C. Turbeville, Derivatives Specialist, Better Markets
Inc., to David A. Stawick, Secretary, CFTC
(December 2, 2010); letter from Dan Gilligan,
President, PMAA, and Shane Sweet, President &
CEO, NEFI, to David A. Stawick, Secretary, CFTC
(December 2, 2010); and letter from Robert Pollin,
Professor of Economics and Co-Director, and James
Heintz, Associate Research Professor and Associate
Director, PERI, to David A. Stawick, Secretary,
CFTC (December 2, 2010).

5 Letter from Bindicap Comster to David A.
Stawick, Secretary, CFTC (December 2, 2010); letter
from John M. Damgard, President, FIA, to David A.
Stawick, Secretary, CFTC (December 2, 2010); and
letter from R. Michael Sweeney Jr., David T.
McIndoe, and Mark W. Menezes, Counsel for the
Working Group, to David A. Stawick, Secretary,
CFTC (December 2, 2010).

6 The Commission conducts its current special
call pursuant to Commission regulation 18.05.
Swap dealers and index traders that receive a
special call file monthly reports with the
Commission within five business days after the end
of the month.

sufficient authority to adopt such
regulations. FIA argued that the
Commission’s authority is not clear
because of the CEA section 2(h)
reporting exemption for swaps on
exempt commodities. The Working
Group argued that the proposal is not
required by the Dodd-Frank Act and
that it is not necessary to comply with
CEA section 4a(a)(1). The Commission
has requisite statutory authority for the
Reporting Rules based on CEA sections
4a, 4t and 8a(5). Specifically, section 4a
of the CEA, as amended by the Dodd-
Frank Act, directs the Commission to
establish position limits, as appropriate,
for physical commodity swaps.” Section
737 of the Dodd-Frank Act, which
amended section 4a to direct the
Commission to impose these limits,
became effective on the date of
enactment of the Dodd-Frank Act—i.e.,
July 21, 2010. Section 8a(5) of the CEA
authorizes the Commission to
promulgate such regulations as, in the
judgment of the Commission, are
reasonably necessary to effectuate any of
the provisions or to accomplish any of
the purposes of the CEA. In the
Commission’s judgment, the Reporting
Rules are reasonably necessary to
implement the statutory mandate in
section 4a for the Commission to
establish position limits, as appropriate,
on an expedited basis.

In addition, section 4t of the Act
authorizes the Commission to establish
a large trader reporting system for
significant price discovery function
swaps, of which economically
equivalent swaps are a subset. Swaps
position reports are a necessary
component of an effective surveillance
program. Accordingly, the Commission
is adopting the subject swap reporting
requirements pursuant to its authority
in sections 4a and 4t of the CEA, as
described above.

With regard to the future
establishment of swap data repositories
(“SDRs”’) and whether the Commission

7 Section 754 of the Dodd-Frank Act provides
that, unless otherwise provided, the provisions of
subtitle A of Title VII ““shall take effect on the later
of 360 days after the date of the enactment of this
subtitle or, to the extent a provision of this subtitle
requires a rulemaking, not less than 60 days after
publication of the final rule or regulation
implementing such provisions of this subtitle.”
CEA section 4a, as amended by Dodd-Frank section
737, requires the Commission to establish position
limits for exempt commodities within 180 days
after the date of enactment, and position limits for
agricultural commodities within 270 days after the
date of enactment. The Commission is proceeding
deliberatively to meet this Congressional mandate.
As previously noted, on November 2, 2010, the
Commission proposed these Reporting Rules, and
on January 26, 2011, the Commission proposed
position limits, including aggregate limits, for 28
major physical commodity DCM contracts and
economically equivalent swaps.

should wait for SDRs to provide swaps
position data instead of adopting the
regulations, ATA argued that the
Commission should proceed with the
regulations and not wait for SDRs to
become operational. FIA and the
Working Group, on the other hand,
argued that the future role of SDRs
makes adoption of the regulations
unnecessary. The Commission has
determined that the Reporting Rules are
reasonably necessary for several
reasons. It is likely that physical
commodity SDRs will require the most
time to become operational since, unlike
for swaps in the interest rate, equity and
credit default asset categories, there
currently is no functional and accepted
data repository for swaps in the energy,
metal or agricultural commodity asset
categories. In addition, even after SDRs
have been established, because they are
fundamentally transaction repositories,
it may be a considerable time before
SDRs are able to reliably convert
transaction data into positional data.
Thus, in view of the considerable time
before physical commodity swap SDRs
are likely to be operational and have the
ability to convert transactions to
positions, the Commission has
determined to adopt the Reporting
Rules. In order to address concerns
raised about the possibility of redundant
regulatory obligations, however, the
Reporting Rules do include, in final
regulation 20.9, a sunset provision.
Better Markets, FIA ang the Working
Group, as well as a not-for-profit electric
end-user coalition (“Electric End User
Coalition”),8 argued that the proposed
regulations should not be adopted by
the Commission until regulations
defining the terms ‘““swap dealer”” and
“swap”’ are adopted first. As further
explained below, the Commission has
determined to tie the compliance date of
the regulations for swap dealers that are
not clearing members to the effective
date of the “swap dealer” definition
final rulemaking.® With regard to the
“swap” definition, the Commission has
determined to utilize, on a transitional
basis and until final definitional
regulations become effective, a
definition of “swap” that is based on the

8 Letter from Russell Wasson, Director, Tax,
Finance and Accounting Policy, National Rural
Electric Cooperative Association, Susan N. Kelly,
Senior Vice President of Policy Analysis and
General Counsel, American Public Power
Association, and Noreen Roche-Carter, Chair, Tax &
Finance Task Force, Large Public Power Council, to
David A. Stawick, Secretary, CFTC (December 2,
2010).

9 Further Definition of “Swap Dealer,” ““Security-
Based Swap Dealer,” “Major Swap Participant,”
“Major Security-Based Swap Participant” and
“Eligible Contract Participant,” 75 FR 80174,
December 21, 2010.
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reference to “commodity swap” within
the definition of “swap agreement” in
part 35 of the Commission’s regulations.
Swap market participants have relied on
the definition of “swap agreement” for
exempting transactions from the CEA
since 1993. As a result, market
participants have an understanding of
the general nature of the definition of
commodity swap. The swaps that would
be subject to the Reporting Rules would
be the same under both definitions.

With regard to the definition of
“reporting entity,” FIA and the Working
Group argued that it is overly broad.
Bindicap Comster argued that the
definition is appropriate. In the
Commission’s judgment, the Reporting
Rules have been narrowly tailored to
obtain the information reasonably
necessary from clearing organizations,
clearing members and swap dealers in
order to implement and conduct an
effective initial surveillance program for
swaps.

With regard to the proposed
definition of “paired swaps,” the
Working Group argued that it would not
always appropriately capture the
concept of economic equivalence
because, for example, different delivery
locations may have periods of high
correlation followed by periods where
such correlations break down. Better
Markets argued that it was too narrow
because it did not consider criteria such
as market hedging practices, margin
netting offered by clearing organizations
or historical price correlation. The
proposed regulations identified three
categories of swaps that would be
economically equivalent to DCM
contracts and thereby subject to
reporting under the proposed rules: (1)
Swaps directly or indirectly linked to
the price of a referenced DCM contract;
(2) swaps directly or indirectly linked to
the price of the same commodity for
delivery at the same location as that of
a referenced DCM contract; and (3)
swaps based on the same commodity as
that of a referenced DCM contract which
are deliverable at different locations that
nonetheless have the same supply and
demand fundamentals as the referenced
DCM contract’s delivery point. The first
two categories of the definition of
economically equivalent swaps are
appropriately tailored and objectively
defined, do not require case by case
Commission analysis, and would
provide sufficient data for the
Commission to meet its responsibility
under sections 4a and 4t of the Act. To
further the objectives of clear
applicability of the regulations and the
submission of accurate reports, as well
as to lower the burden on reporting
entities by limiting the set of reportable

swaps, the Commission has amended
the definition to remove the third
category.

With regard to the reporting
mechanics and data fields of the
proposed regulations, Better Markets
suggested additional reporting fields,
arguing that reporting entities should be
required to specify their role with
respect to the execution of reported
trades and that clearing organizations
should be required to report net position
information as well as gross positions
and delta values. The Commission has
determined that the data fields specified
in the regulations will provide the
Commission with sufficient data to
begin its initial surveillance of the
swaps markets for physical
commodities, while minimizing the
burden on reporting entities. Such
identification data, including trader
categorization, will be collected in 102S
and 40S filings which include other
trader identifying information and are
submitted to the Commission much less
frequently than positional data. The
Commission can later broaden the scope
of the reporting requirements or
frequency of reporting identifying data
if necessary based on its administrative
experience.

The final Reporting Rules do,
however, harmonize the data fields
required to be reported by swap dealers
for cleared and non-cleared swaptions.
As proposed, certain fields were
required for cleared swaptions that were
not required for non-cleared swaptions
and vice-versa. Although certain data
fields may be more relevant for cleared
or non-cleared swaptions, the
harmonization of required data fields
will simplify the reporting of swaptions
and thereby will likely decrease (and
not increase) any burden associated
with reporting swaptions under the
Reporting Rules as finalized.

FIA argued that reporting entities’
trade capture systems are not readily
adaptable to the data fields specified in
the proposed regulations. It also argued
that data for cleared swaps should only
be submitted by clearing members in
order to prevent double counting. The
reporting of cleared positions by swap
dealers and clearing members was
intentionally incorporated into the
regulations. As with the collection of
any data, there is a need to verify
submitted information.

FIA also argued that reporting
entities, because certain counterparty
data may not be available to them or
organized as described by the Reporting
Rules, should only be required to report
their positions and the names of
counterparties, not all the specified data

related to consolidated accounts in the
prO}Eosed regulations.

The Commission has amended the
proposed regulations, which initially
required a reporting entity to identify
information about the controller of a
reportable account, to partially address
this concern by requiring that data be
provided by a clearing member’s or
swap dealer’s direct legal counterparty.
Data is no longer required to be
provided by account controller. In
addition, the final Reporting Rules do
not require reporting by actual swap and
swaption accounts. All of these
amendments will serve to streamline the
reporting process while preserving the
Commission’s regulatory interests.

With regard to the reporting threshold
of futures equivalent contracts for
economically equivalent swaps, Better
Markets suggested that the threshold
reporting level should be 25 contracts
instead of the 50-contract threshold
specified in the proposed regulations.
Bindicap Comster stated that the
threshold reporting level of 50 contracts
is generally suitable while the FIA
stated that the threshold reporting level
for a particular swap should depend
upon its liquidity.

The Commission determined the 50-
contract threshold for reporting based
on industry inquiries regarding a
reporting level that would make 95% of
the economically equivalent swaps
markets visible to the Commission. In
order to streamline reporting and give
reporting entities the option of avoiding
a complex reporting level calculation,
however, the final Reporting Rules
allow reporting entities to deem a
reporting level of one or more swaps to
be a reportable position. Thus the final
Reporting Rules allow reporting entities
the option of not conducting any
potentially complex or costly reporting
threshold analysis prior to transmitting
reports to the Commission.

The Commission is aware that a
reporting level of one contract could
potentially expand the Reporting Rules’
books and records obligations to
additional swap market participants.
Therefore, final regulation 20.6 applies
a books and records requirement to
swap counterparties only if such
persons’ swaps positions meet or exceed
a simplified 50 futures contract
equivalent reporting level. Also, final
regulation 20.6 provides that persons
with swaps positions meeting or
exceeding the aforementioned threshold
may keep and reproduce books and
records for transactions resulting in
such swaps positions in the record
retention format that such person has
developed in the normal course of
business. Regulation 20.6 also provides
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that such persons may keep and
reproduce books and records for, among
other things, the cash commodity
underlying such swaps positions in
accordance with the record retention
format developed in the normal course
of business.

In connection with the submission of
swaps position data, FIA expressed
concern about the confidential
treatment of data submitted should the
Commission determine to require the
submission of data to third parties. This
concern is not relevant as the
regulations only involve the submission
of position and identifying data to the
Commission. The Commission will
protect proprietary information
according to the Freedom of Information
Act and 17 CFR part 145, “Commission
Records and Information.” In addition,
section 8(a)(1) of the Act strictly
prohibits the Commission, unless
specifically authorized by the Act, from
making public “data and information
that would separately disclose the
business transactions or market
positions of any person and trade
secrets or names of customers.” The
Commission also is required to protect
certain information contained in a
government system of records according
to the Privacy Act of 1974, 5 U.S.C.
552a.

FIA and the Working Group argued
that the costs placed by the proposed
regulations would be significant and
that the Commission significantly
underestimated the costs to clearing
members and swap dealers. FIA stated
that some of its members believe the
costs to be very substantial and in some
cases exceeding millions of dollars,
while acknowledging that it is difficult
to estimate costs with any precision.
The Working Group stated that some of
its members estimate the total
compliance costs to range up to $80,000
to $750,000 per year, inclusive of capital
costs, and that the upfront costs could
be as high as $1.5 million. The
Commission has carefully considered
the costs on market participants. In
response, the Commission notes that the
Reporting Rules are tailored to collect
routine reports only from clearing
organizations, clearing members, and
swap dealers. Based on discussions with
potential reporting entities, the
Commission has determined that the
costs that would be imposed by the
regulations on reporting entities is
reasonable given the trade capture and
information technology resources of
such entities and their familiarity with
limiting and managing complex price
risks. Clearing organizations and
clearing members should have
appropriate systems in place and

currently likely provide or collect
market and large trader reports.

The compliance date for swap dealers
that are not clearing members will be
delayed until the Commission further
defines the term swap dealer. In order
to address concerns relating to the
ability of reporting entities to comply
with the requirements of part 20 by the
compliance date set forth in final
regulation 20.10(a), final regulation
20.10(c) authorizes the Commission (or
staff members delegated with such
authority) to permit, for a period not to
exceed six calendar months following
the effective date of the Reporting Rules,
the submission of reports that differ in
content, form, or manner from that
mandated in part 20, provided that there
is a good faith attempt at compliance
with part 20.

In addition, in order to address the
possibility of certain firms that may not
be able to comply expediently with the
requirements of part 20 should they fall
within the definition of swap dealer,
regulation 20.10(e) allows the
Commission to defer compliance for
such firms for a period not to exceed six
calendar months following the effective
date of final regulations further defining
the term swap dealer. The Commission’s
consideration of costs and burdens is
discussed in more detail below.

The Electric End User Coalition also
argued that the recordkeeping burden
imposed by the proposed regulations on
commercial entities would be
significant. In particular it argued that
the recordkeeping requirements should
not apply to end-users and that the
Commission should defer to other
regulators, specifically the Federal
Energy Regulatory Commission
(“FERC”), with regard to recordkeeping
obligations. In the Commission’s
judgment, the recordkeeping
requirements for end-users with swaps
positions that meet or exceed the
relevant thresholds are consistent with
requirements under current Commission
regulation 18.05. As described above,
final regulation 20.6 generally permits
such end-users to keep and reproduce
records of swaps positions, as well as
the underlying cash commodities, in the
record retention format that such
entities have developed in the normal
course of business.

II. The Final Reporting Rules

A. Covered Contracts

With regard to the “swap” definition,
the final part 20 regulations utilize a
definition of “swap " that is based on
the reference to “‘commodity swaps”
within the definition of “swap
agreement” in part 35 of the

Commission’s regulations.1® Swap
market participants have relied on the
definition of “swap agreement” for
exempting transactions from the CEA
since 1993. As a result, market
participants have an understanding of
the general nature of the definition of
commodity swaps. The part 35
definition will become effective on the
effective date of this final rulemaking
and will operate until the effective date
of any swap definitional rulemaking by
the Commission under section 1a of the
CEA. Under both definitions, the
category of the swaps that would be
subject to the Reporting Rules remains
the same.1? For further clarity, forwards
as currently excluded from the CEA (i.e.,
prior to the effective date of the Dodd-
Frank Act) are also outside the scope of
the definition of “swap” as used in this
reporting scheme.

Regulation 20.2 lists the 46 DCM-
listed futures contracts covered by the
Reporting Rules (“Covered Futures
Contracts”), as well as an additional line
item for diversified commodity
indices.12 The Commission, through the
definition of paired swap or paired
swaption (for ease of reference,
collectively “paired swaps”) in
regulation 20.1, defines a subset of
swaps as economically equivalent to the
Covered Futures Contracts. The
definition of paired swaps (i.e.,
economically equivalent swaps)
identifies two distinct categories of
instruments.

First, the definition includes those
paired swaps that are directly or
indirectly linked to the price of a
Covered Futures Contract. This category
includes swaps that are partially or fully
settled or priced at a differential to a
Covered Futures Contract. The
following are examples of these types of
paired swaps:

1. Directly linked to a listed contract—A
swap settled to the price of the New York
Mercantile Exchange (“NYMEX”) Heating Oil
Calendar Swap Futures Contract is directly
linked to a Covered Futures Contract because
the floating price of the futures contract is
equal to the monthly average settlement price

1017 CFR 35.1(b)(1).

11 This definition of “swap” is also intended to
be generally consistent with how swaps are defined
in the Commission’s Policy Statement Concerning
Swap Transactions, 54 FR 30694, July 21, 1989.
That is, a “swap” as used in this rulemaking refers
to an agreement between two parties to exchange
one or more cash flows measured by different rates
or prices with payments calculated by reference to
a principle base (notional amount).

12For the purpose of reporting in futures
equivalents, paired swaps and swaptions using
commodity reference prices that are commonly
known diversified indices with publicly available
weightings may be reported as if such indices
underlie a single futures contract with monthly
expirations for each calendar month and year.
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of the first nearby contract month for the
NYMEX New York Harbor No. 2 Heating Oil
Futures Contract.

2. Indirectly linked to a listed contract—
The ICE WTI Average Price Option is
indirectly linked to a Covered Futures
Contract because the floating price of the
swap references the ICE WTI 1st Line Swap
Contract which in turn is equal to the
monthly average settlement price of the
NYMEX Front Month WTI Crude Futures
Contract.

3. Partially settled to a listed contract—A
swap settled to the Argus Sour Crude Index
(““ASCI”) (which also underlies the Chicago
Mercantile Exchange (“CME”) Argus WTI
Formula Basis Calendar Month Swap Futures
Contract) is partially settled to a Covered
Futures Contract.'3 Because the ASCI index
uses both a physical cash market component
and the NYMEX WTI Futures Contract to
establish the level of the index, it would
partially settle to a Covered Futures Contract
and would be a paired swap under the first
paragraph of the definition.14

4. Priced at a differential to a listed
contract—The ICE Henry Physical Basis LD1
Contract is priced at a differential to a
Covered Futures Contract because the
settlement price is the final settlement price
for natural gas futures (a Covered Futures
Contract) as reported by NYMEX for the
specified month plus the contract price.

The second category of swaps
captured by the paired swap definition
includes swaps that directly or
indirectly link to, including being
partially or fully settled or priced at a
differential to, the price of the same
commodity for delivery at the same
location or locations as that of a Covered
Futures Contract. As opposed to the first
category of paired swaps, the second
category looks to a swap’s connection to
the commodity underlying a Covered
Futures Contract, and to the delivery
locations specified in a Covered Futures
Contract, as opposed to the price of the
contract itself. Therefore, the linkage for
contracts in this second category is to
the price of the underlying commodity
and its physical marketing channels.

As proposed, a paired swap would
have also included swaps that are based
on the same commodity 5 as that of a
Covered Futures Contract but
deliverable at locations that are different
than a Covered Futures Contract’s
delivery locations, so long as such

13 The floating price of the CME futures contract
is equal to the arithmetic average of the ASCI (1st
month) outright price from Argus Media for each
business day that the ASCI is determined during the
contract month.

14For a description of the ASCI methodology, see,
e.g., http://web04.us.argusmedia.com/
ArgusStaticContent//Meth/ASCI.pdf.

15 A commodity is considered to be the same (for
the purposes of reporting under these regulations)
if such commodity has the same economic
characteristics with respect to grade and quality
specifications as those referenced by a Covered
Futures Contract.

locations have substantially the same
supply and demand fundamentals as
that of a Covered Futures Contract
reference delivery location. In response
to comments, the Commission has
determined not to include this proposed
category in the final definition of paired
swaps. The final definition thereby
narrows the scope of the swaps that are
subject to position reporting.

B. Reporting Under the Final
Regulations

1. Clearing Organizations

Regulation 20.3 requires paired swap
reports from clearing organizations.
Clearing organizations are defined in
regulation 20.1 as persons or
organizations that act as a medium
between clearing members for the
purpose of clearing swaps or effecting
settlements of swaps or swaptions. The
definition is adopted as proposed and is
modeled after the definition used in
current Commission regulation 15.00
(the definitional section for the
Commission’s large trader reporting
rules) solely for the purposes of
reporting under part 20. The definition
is intended to cover entities that qualify
as clearing organizations, regardless of
their registration status with the
Commission, should for example there
exist a mutual recognition regime. It is
not meant to apply to financial
institutions or parties to swaps that
provide counterparties with financing,
credit support, or hold collateral to
facilitate or to ensure that payments are
made under the terms of a paired swap.

Pursuant to regulation 20.3, clearing
organizations, for paired swap positions,
are required to report the aggregate
proprietary and aggregate customer
accounts of each clearing member of
that clearing organization. Regulation
20.1 defines clearing member as any
person who is a member of, or enjoys
the privilege of clearing trades in its
own name through, a clearing
organization. The paired swap positions
must be reported to the Commission as
futures equivalent positions in terms of
a swap’s related Covered Futures
Contract. Appendix A to this part
provides several examples of the
methods used for converting swap
positions into futures equivalent
positions. The regulations call for
reporting in futures equivalents because
such conversions are made by entities
that deal in swaps to effectively manage
residual price risks by entering into
Covered Futures Contracts. Reporting in
futures equivalents provides a measure
of equivalency between positions in
paired swaps and their related Covered
Futures Contracts, which allows for

more effective market surveillance and
the monitoring of trading across futures
and swaps.

As required under paragraphs (a) and
(b) of regulation 20.3, each clearing
organization is required to submit to the
Commission a data record that identifies
either gross long and gross short futures
equivalent positions if the data record
corresponds to a paired swap position,
or gross long and gross short futures
equivalent positions on a non-delta-
adjusted basis if the data record
corresponds to a paired swaption
position. A data record (for the purposes
of this rulemaking) can be thought of as
a grouped subset of data elements that
communicates a unique (non-repetitive)
positional message to the Commission.

Clearing organizations are required to
report a data record for each clearing
member for each reporting day, which is
defined in regulation 20.1 as the daily
period of time between a clearing
organization or reporting entity’s usual
and customary last internal valuation of
paired swaps and the next such period.
In order to provide clearing
organizations with some flexibility in
determining daily operational cycles
that would coincide with their
obligation to provide clearing member
reports on a daily basis, the proposed
definition would permit such cycles of
time to vary for different clearing
organizations, so long as the daily
period of time is consistently observed
and the Commission is notified, upon
its request, of the manner by which a
cycle is calculated. Data records would
be reported electronically in a manner
consistent with current Commission
practice.

The positional data elements in
paragraphs (a) and (b) of regulation 20.3
require daily reports for each aggregated
proprietary account and each aggregated
customer account, by each cleared
product, and by each futures equivalent
month. Each data record would indicate
the commodity reference price with
which each cleared product is
associated. As defined in regulation
20.1, a commodity reference price is the
price series used by the parties to a
swap or swaption to determine
payments made, exchanged, or accrued
under the terms of that swap or
swaption. In addition, data records for
swaptions are required to be broken
down further by expiration date, put or
call indicator, and strike price.
Appendix B to part 20 includes
examples of data records that would be
required of clearing organizations.

In addition to reports for clearing
members, clearing organizations are,
pursuant to regulation 20.3(c), required
to provide to the Commission, for each
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futures equivalent month, end of
reporting day settlement prices for each
cleared product and deltas for every
unique swaption put and call,
expiration date, and strike price. This
second daily report will allow the
Commission to assign an appropriate
weight to unadjusted positions.

2. Reporting Entities

Regulation 20.4 requires reporting
entities to report principal 16 and direct
legal counterparty paired swap
positions to the Commission when such
positions become reportable. Reporting
entities are required to follow the same
procedure for determining if their
principal or counterparty positions are
reportable to the Commission.
Regulation 20.1 identifies a reporting
entity as a clearing member or a swap
dealer as defined in section 1a of the
CEA and as subject to definitional
changes that will be made through
Commission regulations further defining
the term swap dealer. The compliance
date of any provisions relating to swap
dealers will be the effective date of a
final swap dealer definition.?

Regulation 20.4 requires reporting
entities to provide positional reports
when reporting entities have principal
and counterparty reportable paired
swap positions. The final Reporting
Rules amend regulation 20.1 to define a
reportable position in two distinct ways.
First, regulation 20.1, as proposed and
finalized, defines a reportable position
as a position, in any one futures
equivalent month, comprised of 50 or
more futures equivalent paired swaps or
swaptions based on the same
commodity. This proposed level is
calibrated to capture data on a
sufficiently large percentage of paired
swap positions and was arrived at after
consultation with multiple market
participants.?® Once a paired swap
position attributable to the reporting
entity as principal or to its counterparty
meets or exceeds the 50 futures
equivalent contract threshold, all other
paired swaps in the same commodity
attributable to such trader becomes part
of that trader’s reportable position.19

16 The Reporting Rules, as proposed, used the
term proprietary to refer to principal positions in
the context of reporting by clearing members and
swap dealers.

17 The Reporting Rules render a swap dealer in
any paired swap to be a reporting entity with the
responsibility to provide data on all reportable
positions, regardless of the specific types of paired
swaps that render the entity a statutory swap dealer
under the CEA.

18 See http://comments.cftc.gov/PublicComments/
CommentList.aspx?id=889.

191n order to verify that a reporting entity’s paired
swap positions are no longer above the threshold,
the proposed definition of reportable position

Alternatively the Reporting Rules, as
amended and finalized, allow reporting
entities to identify a reportable position
as all positions on a gross basis in a
consolidated account (as described in
regulation 20.4(a)) that are based on the
same commodity, so long as this
approach is consistently applied to all
consolidated accounts for reporting
purposes. This amended definition of a
reportable position allows reporting
entities to forgo the 50-contract
threshold calculation, which may be
complex or costly, prior to submitting
reports to the Commission.

As with reports that are required to be
provided by clearing organizations to
the Commission under regulation 20.3,
regulation 20.4 requires paired swap
positions to be represented and reported
in futures equivalents. A common
method of accounting for positions in
swaps and futures allows for more
effective market surveillance. The data
collected by the Reporting Rules could
be used to determine aggregate open
interest levels for economically
equivalent derivatives. For example,
such “size-of-the-market” calculations
could in turn serve as a basis for
computing non-spot-month position
limits, should the Commission
determine to adopt such limits.

Under final regulation 20.11, for the
purpose of reporting in futures
equivalents, paired swaps and
swaptions that are based on commonly
known diversified indices with publicly
available weightings must be reported as
if such indices underlie a single futures
contract with monthly expirations for
each calendar month and year. Bespoke
indices, however, must be decomposed
into their futures equivalent
components and reported along with a
commodity reference price which
allows the Commission to match such
components to the bespoke index. The
term commodity reference price is
defined in regulation 20.1 as the price
series (including derivatives contract
and cash market prices or price indices)
used by the parties to a swap or
swaption to determine payments made,
exchanged, or accrued under the terms
of such contracts.

To determine what to report under
regulation 20.4, reporting entities are
required to separately consider
principal and counterparty positions on
a gross basis. Reporting entities are
required to provide for each reporting
day a data record that either identifies
long and short paired swap positions (if

would also encompass positions in paired swaps
held by the reporting entity on the first day after
which the reporting entity’s paired swap positions
are no longer reportable.

the record pertains to swap positions) or
long and short non-delta-adjusted
paired swaption positions and long and
short delta-adjusted swaption positions
(if the record pertains to swaptions
positions). For uncleared paired swaps,
the regulations require a reporting entity
to use economically reasonable and
analytically supported deltas.

More specifically, regulation 20.4, as
proposed and finalized, requires that
this information be grouped separately
by principal or counterparty positions,
by futures equivalent month, by cleared
or uncleared contracts, by commodity
reference price, and by clearing
organization if the data record pertains
to cleared swaps. Data records
pertaining to swaption positions under
the final regulations are to be further
grouped by put or call, expiration date,
and strike price. The reports provided
under regulation 20.4 are required to
also include identifiers for the
commodity underlying the reportable
position, the counterparties of the
account and the 102S filing identifier, as
described in more detail below,
assigned by the reporting entity to its
counterparty.

3. Series S Filings

Regulation 20.5(a) requires a 102S
filing for the identification of a reporting
entity’s counterparty when such
counterparty holds a reportable
position. The 102S filing consists of the
“name, address, and contact
information of the counterparty with the
reportable account” and a “‘brief
description of the nature of such
person’s paired swaps and swaptions’
market activity.” The reporting entity is
required to submit a 102S filing only
once for each person associated with a
reportable account unless prior filed
information is no longer accurate.

Once an account counterparty is
reportable, the Commission may contact
the trader directly and require that the
trader file a more detailed identification
report, a 40S filing. The Commission
would require a 408 filing if a trader has
become reportable for the first time and
is not known to the Commission. A 40S
filing consists of the submission of a
CFTC Form 40 “Statement of Reporting
Trader.” As the current version of Form
40 covers information on positions in
futures and options, traders would be
required to complete the form as if the
form covered information related to
positions in paired swaps and
swaptions.

The 1028 filing and the 40S filing
together would allow the Commission to
identify the person(s) owning or
controlling the trading of a reportable
account, the person to contact regarding
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trading, the nature of the trading,
whether the reportable account is
related—by financial interest or
control—to another account, and the
principal occupation or business of the
account owner. The filings also would
provide the Commission information on
whether the account is being used for
hedging cash market exposure.

Commission staff would use the
information in these two filings to
determine if the reported account
corresponds to a new trader or is an
additional account of an existing trader.
If the account is an additional one of an
existing trader, it would then be
aggregated with that of other related
accounts currently being reported.

The Commission plans to update,
streamline and make electronic its
current Form 102 and Form 40 in the
near term. The Commission intends for
such revised forms to include sections
specifically for swap and swaptions.
When updated, regulation 20.5 will be
amended to reflect these revisions and
to require reports electronically through
updated Forms 102 and 40.

4, Maintenance of Books and Records

Regulation 20.6 imposes
recordkeeping requirements on clearing
organizations, reporting entities, and
persons with positions in paired swaps
above a certain futures equivalent
threshold. Regulations 20.6(a) and
20.6(b) require clearing organizations
and reporting entities, respectively, to
keep records of transactions in paired
swaps or swaptions as well as methods
used to convert paired swaps or
swaptions into futures equivalents. In
addition, regulation 20.6(c) requires
every person with greater than 50 all-
months-combined futures equivalent
positions on a gross basis in paired
swaps or swaptions on the same
commodity to keep books and records
for transactions resulting in such swaps
positions and, among other things, the
cash commodity underlying such
positions. In general, such person may
keep and reproduce such books and
records in the record retention format
that such person has developed in the
normal course of business. Furthermore,
in order to clarify the Commission’s
authority to issue special calls for books
and records, the Commission is
including an explicit special call
provision with respect to reportable
positions in regulation 20.6(d).

The recordkeeping duties imposed by
regulations 20.6(a) and 20.6(b) are in
accordance with the requirements of
regulation 1.31. Regulation 1.31(a)(1)
requires that these transaction records
be kept for five years, the first two of
which they “shall be readily

accessible.” Such books and records
““shall be open to inspection by any
representative of the Commission.”

These recordkeeping requirements
allow the Commission to have ready
access to records that would enable
Commission staff to reconstruct the
transaction history of reported
positions. These requirements would
ensure that data records submitted to
the Commission could be audited. In
addition, these records enable
Commission staff to better reconstruct
trading activity that may have had a
material impact on the price discovery
process.

The recordkeeping burden imposed
by regulation 20.6 is not anticipated to
be unduly significant. These
requirements are not unlike the
recordkeeping requirements imposed by
Congress in new CEA section 4r(c)(2) on
all swap market participants, and by the
Commission on those entities with
reportable futures accounts under the
existing recordkeeping provision of
regulation 18.05.

5. Form and Manner of Reporting

Regulation 20.7(a) provides that the
Commission would specify, in writing
to persons required to report, the format,
coding structure, and electronic data
transmission procedures for these
reports and submissions. The purpose of
this provision is to provide notice on
how the Commission would determine
the means by which the part 20 reports
are to be formatted and submitted. The
Commission notes that subsequent to
the commencement of reporting, and
from time to time thereafter, it will
provide standardized codes for data
elements such as commodity reference
prices and require that submitted
position reports use such standard
codes instead of proprietary codes. Such
information will be disseminated on the
Commission’s Web site.20

6. Delegation of Authority

Regulation 20.8, as proposed and
finalized, delegates certain of the
Commission’s part 20 authorities to the
Director of the Division of Market
Oversight and through the Director to
other employee or employees as
designated by the Director. The
delegated authority extends to: (1)
Issuing a special call for a 40S or 102S
filing and books and records; (2)
providing instructions or determining
the format, coding structure, and

20 As section II.(B).(8) herein describes, the
Commission anticipates consulting with clearing
organizations and reporting entities before
determining the format, coding structure, and
electronic data transmission procedures referenced
in final regulation 20.7.

electronic data transmission procedures
for submitting data records and any
other information required under this
part; and (3) determining the
compliance schedules described in
regulation 20.10. The purpose of these
delegations is to facilitate the ability of
the Commission to respond to changing
market and technological conditions for
the purpose of ensuring timely and
accurate data reporting.

7. Sunset Provision

Regulation 20.9, as proposed and
finalized, includes a sunset provision
that would render the Reporting Rules
ineffective and unenforceable upon the
Commission’s finding (through the
issuance of an order) that operating
SDRs are capable of processing
positional data in a manner that would
enable the Commission to effectively
oversee and surveil paired swaps
trading and paired swap markets.
Regulation 20.9 also states that the
Commission may retain the
effectiveness and enforceability of any
or all requirements in part 20, such as
the reporting of deltas for uncleared
paired swaps or the reporting of paired
swap positions in futures equivalents,
should the Commission determine
through an order that such reporting is
of material value to conducting market
surveillance.

8. Compliance Schedule

Under regulation 20.10, the
compliance date for reporting
requirements for clearing organizations
under regulation 20.3 and clearing
members under regulation 20.4 is sixty
days after the publication of this notice
in the Federal Register. The compliance
date with regulation 20.4 for swap
dealers that are not clearing members is
the effective date of final regulations
defining the term swap dealer.21 All
special call provisions must be
complied with sixty days following the
date of publication of this notice in the
Federal Register.

Regulation 20.10 also allows the
Commission to permit for a period, not
to exceed six calendar months following
the effective date of this part, during
which a clearing organization or
reporting entity or trader may provide
reports that differ in content or are
submitted in a form and manner which
is other than prescribed by the
provisions of part 20, provided that the
submitter coordinates with the
Commission and is making a good faith
attempt to comply with all of the
provisions of part 20. Furthermore,
upon the passage of the full compliance

21 See 75 FR 80174, December 21, 2010.
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schedule outlined above, all paired
swaps and swaptions position and
market reports that are currently
reported under a Commission order or
parts 15 through 19 and 21 of the
Commission’s regulations must instead
be reported exclusively under part 20.

In order to address the possibility of
certain firms that may not be able to
comply expediently with the
requirements of part 20 should they fall
within the definition of swap dealer,
regulation 20.10(e) allows the
Commission to defer compliance for
such firms for a period not to exceed six
calendar months following the effective
date of final regulations further defining
the term swap dealer.

A deferred compliance period of six
months is appropriate to reduce
potential compliance costs for such
reporting entities because they may not
have procedures in place for routine
reporting of swaps data as they
currently are not regulated as financial
firms. The deferred compliance period
would provide these affected entities
with additional time to determine
whether they need to make any
arrangements to implement the
reporting regime, and to make any such
arrangements. Once the swap dealer
definition is final, a party that is
uncertain as to whether or not they are
a swap dealer would not be foreclosed
from asking CFTC staff or the
Commission for additional relief under
the CEA or Commission regulations.

The Commission also notes that it
expects to consult with clearing
organizations and reporting entities
with respect to the manner of reporting
before determining the format, coding
structure, and electronic data
transmission procedures that must be
used to transmit information to the
Commission pursuant to regulation
20.7.

III. Related Matters
A. Cost-Benefit Analysis

1. Introduction

Section 15(a) of the Act requires that
the Commission, before promulgating a
regulation under the Act or issuing an
order, consider the costs and benefits of
its action. By its terms, CEA section
15(a) does not require the Commission
to quantify the costs and benefits of a
new regulation or determine whether
the benefits of the regulation outweigh
its costs. Rather, CEA section 15(a)
requires the Commission to “consider
the costs and benefits” of its action.

CEA section 15(a) specifies that costs
and benefits shall be evaluated in light
of the following considerations: (1)
Protection of market participants and

the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. Accordingly, the
Commission could, in its discretion,
give greater weight to any of the five
considerations and could, in its
discretion, determine that,
notwithstanding its costs, a particular
regulation was necessary or appropriate
to protect the public interest or to
effectuate any of the provisions or to
accomplish any of the purposes of the
Act.

2. Costs

As mentioned above, under CEA
section 4a(a)(2), the Commission has
been directed to establish position
limits for exempt and agricultural
commodities, as appropriate. Section 4t
of the Act authorizes the Commission to
establish a large trader reporting system
for significant price discovery function
swaps, of which economically
equivalent swaps are a subset. As
discussed in more detail above, swaps
position reports are a necessary
component of an effective surveillance
program, including monitoring
compliance with any limits that may be
established by the Commission under
section 4a of the Act.

Through the public comment process,
alternatives to the Reporting Rules were
presented to and reviewed by the
Commission. Some commenters
indicated that their respective
alternatives would provide the
Commission with the data it needs and
would be less burdensome than the
Reporting Rules. Bindicap Comster, the
FIA, and the Working Group opposed
the proposed regulations, and suggested
an expanded special call reporting
mechanism would be a better
alternative. The Commission’s current
Index Investment Data Reports special
call is a targeted collection of data. It
gathers information related to specific
products from a limited set of market
participants. The special call was not
intended to function as a tool for general
market surveillance. In order to be able
to gather positional data of the quality
needed to conduct market surveillance,
the special call would have to undergo
substantial modifications which in
effect would convert it into the
Reporting Rules. In light of the broad
areas of cost and benefit evaluation
specified by CEA section 15(a), in
particular section 15(a)(2)(B), the
Commission has determined that the
alternative presented by Bindicap
Comster, FIA, and the Working Group is
less viable than the Reporting Rules and

would not reduce costs to persons
subject to this part or provide additional
benefits.

With regard to the future
establishment of SDRs and whether the
Commission should wait for SDRs to
provide swaps position data instead of
adopting the regulations, ATA argued
that the Commission should proceed
with the regulations and not wait for
SDRs to become operational. FIA and
the Working Group, meanwhile, argued
that the future role of SDRs makes
adoption of the regulations unnecessary.
The Commission has determined that
the Reporting Rules are necessary for
several reasons. It is likely that physical
commodity SDRs will require the most
time to become operational since, unlike
for swaps in the interest rate, equity and
credit default asset categories, there
currently is no functional and accepted
data repository for energy, metal and
agricultural commodities. In addition,
even after SDRs have been established,
because they are fundamentally
transaction repositories, it may be a
considerable amount of time before
SDRs are able to reliably convert
transaction data into positional data.
Thus, in view of the considerable time
before physical commodity swap SDRs
are likely to be operational and have the
ability to convert transactions to
positions, the Commission has
determined to adopt the Reporting Rules
instead of the proposed alternative,
consistent with the objectives outlined
in CEA section 15(a)(2). Without a
comprehensive and operational market
surveillance system in the near term, the
Commission would not be able to
administer the CEA as amended by the
Dodd-Frank Act.

The Electric End User Coalition also
argued that the recordkeeping burden
imposed by the proposed regulations
would be significant. In particular it
argued that the recordkeeping
requirements should not apply to end-
users and that the Commission should
defer to other regulators, specifically
FERC, with regard to recordkeeping
obligations. In the Commission’s
judgment, the recordkeeping
requirements of the regulations are not
unduly burdensome and are consistent
with the recordkeeping requirements of
current Commission regulations 1.31
and 18.05. In addition, as the
regulations have been narrowly tailored
to collect routine data only from
clearing organizations, clearing
members and swap dealers, the
Reporting Rules will not have a
significant negative impact on a
substantial number of end-users. The
Commission has thus determined to
proceed with the Reporting Rules.
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In developing the Reporting Rules, the
Commission has aimed to minimize the
cost and burden associated with
reporting positional data to the
Commission. As discussed above, the
Commission has tailored the Reporting
Rules to conform to the market structure
for cleared and uncleared paired swaps.
The cost of the part 20 regulations will
be borne by firms that are clearing
organizations reporting under regulation
20.3 and reporting entities reporting
under regulation 20.4. For such firms,
the additional cost to implement a
reporting system is expected to be
reasonable since the Commission
understands these firms track their
counterparties’ positions for risk
management purposes.

Although the Reporting Rules
establish a reporting system for cleared
paired swaps that resembles the large
trader reporting system, they establish a
structurally different reporting system
for uncleared paired swaps. The
structure of the uncleared paired swaps
market is not as centralized as the
cleared paired swaps market: there is no
central counterparty that corresponds to
a clearing organization in the uncleared
paired swaps market. The Commission
believes that swap dealers may be
counterparties to a significant portion of
the market for uncleared paired swaps
and swaptions.

Accordingly, the Reporting Rules
require position reporting from swap
dealers. These firms are to report their
reportable positions as well as those of
their counterparties. As is the case for
clearing member reporting entities, it is
likely that creating or purchasing an
information technology system that can
present such a firm’s net position
exposures on a daily basis will not be
an overly burdensome marginal
expense, since the Commission
understands swap dealers track their
exposures for risk management
purposes.

For counterparties that will be subject
to the recordkeeping requirements of
regulation 20.6, it should be noted that
these requirements will place new
burdens (in terms of reporting and
retaining information on cash market
transactions) only on persons that are
reportable solely in paired swaps. This
is because Congress, in new CEA section
4r(c)(2), has extended recordkeeping
requirements to all swaps irrespective of
any reporting requirement. Likewise,
counterparties that hold reportable
futures positions (in addition to
reportable paired swaps positions) are
currently subject to existing
recordkeeping requirements under
regulation 18.05. Thus, the Commission
believes that these additional burdens,

in marginal terms, are not expected to
be overly burdensome, given that firms
collect information on their commercial
activities in the normal course of
business operations. The Commission
also notes its adoption of regulation
20.10, which staggers implementation of
the Reporting Rules. The flexible
implementation process should reduce
compliance costs in general.

As described in detail below, the
Commission held several meetings with
potential reporting entities and
conducted analysis to estimate the
reporting and recordkeeping burdens
imposed by the Reporting Rules
annually for the next five years. For
clearing organizations, the reporting
burden is estimated to be approximately
950 hours and $100,000 spread across 5
entities, or 190 hours and $20,000 per
entity. The recordkeeping burden for
clearing organizations is estimated to be
100 hours and $100,000 spread across 5
entities, or 20 hours and $20,000 per
entity. Each clearing organization, then,
is estimated to have a total annual
burden of 207 hours and $40,000.

For clearing members, the reporting
burden is estimated to be 25,000 hours
and $6,000,000 spread across 100
entities (80 swap dealers and 20 non-
swap dealers), or 250 hours and $60,000
per entity. The recordkeeping burden
for clearing members is estimated to be
2,000 hours and $2,000,000 spread
across 100 entities, or 20 hours and
$20,000 per entity. In addition, clearing
members have a burden in connection
with 102S submissions. The burden for
102S submissions is estimated to be
1,800 hours and $1,000,000 spread
across 200 entities (of which 100 are
clearing members), or 9 hours and
$5,000 per entity. Each clearing
member, then, is estimated to have a
total annual burden of 279 hours and
$85,000.

For non-clearing member swap
dealers, the reporting burden is
estimated to be 37,500 hours and
$8,000,000 spread across 100 entities, or
375 hours and $80,000 per entity. The
recordkeeping burden for non-clearing
member swap dealers is estimated to be
2,000 hours and $2,000,000 spread
across 100 entities, or 20 hours and
$20,000 per entity. In addition, non-
clearing member swap dealers have a
burden in connection with 1028
submissions. The burden for 102S
submissions is estimated to be 1,800
hours and $1,000,000 spread across 200
entities (of which 100 are non-clearing
member swap dealers), or 9 hours and
$5,000 per entity. Each non-clearing
member swap dealer, then, is estimated
to have a total annual burden of 404
hours and $105,000.

For persons with reportable positions,
the reporting burden in connection with
40S submissions is estimated to be 165
hours and $4,500,000 spread across 500
entities, or .33 hours and $9,000 per
entity. The recordkeeping burden for
persons with reportable positions is
estimated to be 10,000 hours and
$11,500,000 spread across 500 entities,
or 20 hours and $23,000 per entity. Each
person with reportable positions, then,
is estimated to have a total annual
burden of 20.33 hours and $32,000.

Two commenters to the proposing
release, FIA and the Working Group,
argued that the Commission
underestimated the costs imposed by
the Reporting Rules. FIA stated that
some of its members believe the costs to
be very substantial and in some cases
exceeding millions of dollars. The
Working Group stated that some of its
members estimate the total compliance
costs to range up to $80,000 to $750,000
per year, inclusive of capital costs, and
that the upfront costs could be as high
as $1.5 million. In light of these
comments, the Commission has
carefully reviewed its analysis and
estimates, and it has determined its
estimates to be reasonable and
satisfactory in accordance with CEA
section 15(a)(2) for the purpose of cost-
benefit analysis of the Reporting Rules.

3. Benefits

In addition to providing increased
market transparency through the
reporting of paired swap positions to the
Commission, the Commission will be
better able to first, protect market
participants and the public (CEA section
15(a)(2)(A)) and second, increase the
efficiency and competitiveness of the
markets (CEA section 15(a)(2)(B)). The
extension of the Commission’s
surveillance activities to these paired
swap markets will enhance the
deterrence and detection of problematic
activities and, thus, help ensure the
integrity of these markets and protect
market participants and the public from
disruptive trading, price manipulation,
and the effects of market congestion.
Further, with this extension, the
Commission will be able to expand its
Commitments of Traders Reports, for
example, to include aggregate position
data on the paired swaps markets, and
thus will provide the public, including
market participants, greater
transparency into the constitution of
markets covered by part 20. This
increased transparency may reduce the
informational asymmetries in the paired
swap markets and thereby improve the
efficiency of the market and promote
competition.
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As discussed above, implementing
part 20 will enable the Commission to
monitor and enforce position limits, if
established by the Commission, to
diminish, eliminate, or prevent
excessive speculation; to deter and
prevent market manipulation; ensure
sufficient market liquidity for bona fide
hedgers; and to ensure that the price
discovery function of the underlying
market is not disrupted. By enabling the
Commission to monitor compliance
with position limits, if established by
the Commission, to address these
concerns, the Commission would be
better able to protect the price discovery
process (CEA section 15(a)(2)(C)) and
market participants and the public from
the threats of excessive speculation and
price manipulation (CEA section
15(a)(2)(A)).

4. Conclusion

The Commission, after considering
the CEA section 15(a) factors, finds that
the Reporting Rules are reasonably
necessary and appropriate to protect the
public interest and effectuate and
accomplish purposes and goals of the
CEA. The Commission also finds that
the expected incremental cost imposed
by part 20 is outweighed by the
expected benefit. Accordingly, the
Commission has determined to adopt
the Reporting Rules.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) requires Federal agencies, in
proposing regulations, to consider the
impact of those regulations on “small
entities.” 22 In response to the Reporting
Rules, the Electric End User Coalition
argued that the recordkeeping burden
imposed by the proposed regulations
would be significant. In particular it
argued that the recordkeeping
requirements should not apply to end-
users and that the Commission should
defer to other regulators, specifically
FERC, with regard to recordkeeping
obligations. In the Commission’s
judgment, the recordkeeping
requirements of the regulations are
consistent with the recordkeeping
requirements of current Commission
regulations 1.31 and 18.05. In addition,
as the regulations have been narrowly
tailored to collect routine data only from
clearing organizations, clearing
members and swap dealers, the
Commission has determined that the
Commission does not expect the
Reporting Rules to have a significant
impact on a substantial number of small
entities. The Commission has thus

225 U.S.C. 601 et seq.

determined to proceed with the
Reporting Rules.

The Reporting Rules will affect
organizations including registered
derivatives clearing organization
(“DCOs”), clearing members (many of
whom are registered with the
Commission already as futures
commission merchants (“FCMs”)), swap
dealers, and persons who have books
and records obligations under regulation
20.6.

The Commission has previously
determined that DCOs 23 and FCMs 24
are not “‘small entities” for purposes of
the RFA. As noted above, a person with
non-discretionary reporting or books
and records obligations under final
regulations 20.3, 20.4 and 20.6 will
either be a clearing organization,
clearing member, swap dealer, or a
person with at least 50 or more gross
paired swaps positions in the same
commodity on a futures equivalent and
all-months-combined basis. The
Commission notes this threshold is
comparable to the minimum 25-contract
reporting levels in effect for futures
positions under regulation 15.03.
Previously, the Commission had
determined that the reporting levels in
regulation 15.03, which determine
which positions are reportable, would
not affect small entities.25 The
Commission does not believe that
entities who meet the Reporting Rules’
non-discretionary quantitative threshold
will constitute small entities for RFA
purposes.

Accordingly, the Commission does
not expect the Reporting Rules to have
a significant impact on a substantial
number of small entities. Therefore, the
Chairman, on behalf of the Commission,
hereby certifies, pursuant to 5 U.S.C.
605(b), that the Reporting Rules will not
have a significant economic impact on
a substantial number of small entities.

C. Paperwork Reduction Act
1. Overview

The Paperwork Reduction Act
(“PRA”) 26 imposes certain
requirements on Federal agencies in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. The
Reporting Rules will result in new
collection of information requirements
within the meaning of the PRA. The

2366 FR 45604, 45609, August 29, 2001.

24Policy Statement and Establishment of
Definitions of ““‘Small Entities” for Purposes of the
Regulatory Flexibility Act, 47 FR 18618, 18619,
April 30, 1982.

25 ]d. at 18620 (excluding large traders from the
definition of small entity).

2644 U.S.C. 3501 et seq.

Commission submitted the proposing
release to the Office of Management and
Budget (“OMB”) for review in
accordance with 44 U.S.C. 3507(d) and
5 CFR 1320.11. The Commission
requested that OMB approve, and assign
a new control number for, the
collections of information covered by
the proposing release. The information
collection burdens created by the
Commission’s proposed rules, which
were discussed in detail in the
proposing release, are identical to the
collective information collection
burdens of the final rules.

The Commission invited the public
and other Federal agencies to comment
on any aspect of the information
collection requirements discussed
above. Pursuant to 44 U.S.C.
3506(c)(2)(B), the Commission solicited
comments in order to: (i) Evaluate
whether the proposed collections of
information were necessary for the
proper performance of the functions of
the Commission, including whether the
information will have practical utility;
(ii) evaluate the accuracy of the
Commission’s estimates of the burden of
the proposed collections of information;
(iii) determine whether there are ways
to enhance the quality, utility and
clarity of the information to be
collected; and (iv) minimize the burden
of the collections of information on
those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology.

The Commission received two
comments on the burden estimates and
information collection requirements
contained in its proposing release. FIA
and the Working Group argued that the
costs placed by the proposed regulations
would be significant and that the
Commission significantly
underestimated the costs to clearing
members and swap dealers. FIA stated
that some of its members believe the
costs to be very substantial and in some
cases exceeding millions of dollars,
while acknowledging that it is difficult
to estimate costs with any precision.
The Working Group stated that some of
its members estimate the total
compliance costs to range up to $80,000
to $750,000 per year, inclusive of capital
costs, and that the upfront costs could
be as high as $1.5 million. The
Commission has carefully considered
the costs on market participants. Some
comments regarding significant industry
burdens assumed that a substantial
number of end-users would be swept up
into the definition of swap dealer. In
response, the Commission notes that the
Reporting Rules are tailored to collect
routine reports only from clearing
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organizations, clearing members, and
swap dealers. In addition, based on
numerous meetings with potential
reporting entities, the Commission has
determined that the costs that would be
imposed by the proposed regulations on
reporting entities is reasonable given the
trade capture and information
technology resources of such entities.

The title for this collection of
information is “Part 20—Large Trader
Reporting for Physical Commodity
Swaps.” OMB has approved assigned
OMB control number 3038 ] to this
collection of information.

2. Information Provided and
Recordkeeping Duties

Part 20 establishes reporting
requirements for clearing organizations
and reporting entities and
recordkeeping requirements for these
firms in addition to firms that become
reportable because of a reportable paired
swap or swaption positions.
Accordingly, the Commission is seeking
a new and separate control number for
reporting from clearing organizations
and reporting entities (collectively
“respondents’’) and recordkeeping for
firms that become reportable because of
a reportable paired swap or swaption
position operating in compliance with
the requirements of part 20.

Part 20 will result in the collection of
information on “paired swaps and
swaptions” positions as defined in
regulation 20.1. Specifically, part 20
provides for three new kinds of reports:

1. Under regulation 20.3, swap
clearing organizations will provide daily
reports of relevant position and clearing
data.

2. Under regulation 20.4, reporting
entities will produce daily position
reports on a second-day basis on their
own and individual counterparty
accounts. There are two categories of
reporting entities: (a) Clearing members
and (b) swap dealers that are not
clearing members. The former category,
clearing members, will include many
firms that are currently registered as
FCMs with the Commission. The
Commission estimates that a total of 180
swap dealers transact in physical
commodity swaps and thereby may be
reporting entities under part 20 (clearing
members and non-clearing members
combined).

3. Finally, under regulation 20.5, all
reporting entities will submit
identifying information to the
Commission on new reportable accounts
through a 1028 filing.

In addition to creating these reporting
requirements, regulation 20.6 imposes
recordkeeping requirements for (1)
clearing organizations, (2) reporting

entities, and (3) persons with paired
swaps positions as specified in
regulation 20.6(c). The Commission
estimates that the recordkeeping
requirements of regulation 20.6 will not
be overly burdensome. For the firms
subject to the reporting and
recordkeeping requirements of
regulation 20.6, it should be noted that
these requirements are not unlike the
recordkeeping requirements imposed by
Congress in new CEA section 4r(c)(2)
and by existing recordkeeping
regulation 18.05. If a firm subject to
these recordkeeping requirements was
previously reportable due to a futures
position in the relevant commodity
above the “reporting level” (see
regulation 15.03), then the regulation
20.6(b) recordkeeping burdens would
not be new, as that firm would already
be subject to these requirements under
regulation 18.05. If a firm becomes
subject to the regulation 20.6
recordkeeping requirements only
because of a reportable paired swaps
position (and not because of a futures
position above the reportable level),
then the requirements contained in the
Reporting Rules add only the duty to
keep records on all commercial
activities that a reporting entity or
person hedges to the swaps-related
recordkeeping duties imposed by CEA
section 4r(c)(2). These additional
burdens are not expected to be
substantial, given that in the normal
course of business firms would collect
this information on their commercial
activities.

The Commission estimates that
implementing part 20 will create a total
annual reporting and recordkeeping
hour burden of 79,503 hours across 705
firms. Based on a weighted average
wage rate of $74.36,27 this will amount
to an annualized labor cost of $5.9
million. In addition, the Commission
estimates that total annualized capital/
start-up, operating, and maintenance
costs 28 will amount to a combined

27 The Commission staff’s estimates concerning
the wage rates are based on salary information for
the securities industry compiled by the Securities
Industry and Financial Markets Association
(“SIFMA”). The $74.36 per hour is derived from
figures from a weighted average of salaries and
bonuses across different professions from the
SIFMA Report on Management & Professional
Earnings in the Securities Industry 2009, modified
to account for an 1,800-hour work year and
multiplied by 1.3 to account for overhead and other
benefits. The wage rate is a weighted national
average of salary and bonuses for professionals with
the following titles (and their relative weight):
“programmer (senior)” (60% weight), ‘“‘compliance
advisor (intermediate)” (20%), “‘systems analyst”
(10%), and “‘assistant/associate general counsel”
(10%).

28 The capital/start-up cost component of
“annualized capital/start-up, operating, and

$35.2 million (a typographical error in
the proposed Reporting Rules indicated
a $32.7 cost). This overall total reporting
and recordkeeping hour burden is the
sum of estimated burdens for the three
reporting categories and the three
recordkeeping categories mentioned
above.

Reporting burdens:

1. Regulation 20.3 clearing
organization reports will account for
938 of these annual reporting and
recordkeeping hours. These hours will
be spread across 5 respondents.
Annualized capital/start-up, operating,
and maintenance costs for all affected
clearing organizations combined will be
approximately $100,000.29

2. Regulation 20.4 reporting entity
reports will have two separate burden
estimates based on the kind of reporting
entity providing the report:

a. Clearing member (80 clearing
member/swap dealers plus 20 clearing
member/non-swap dealers) reporting
entity reports will create an annual
reporting and recordkeeping burden of
25,000 hours spread across 100
respondents. Annualized capital/start-
up, operating, and maintenance costs for
all firms in this category combined will
be approximately $6 million.

b. Swap dealer non-clearing member
reporting entity reports will create an
annual reporting and recordkeeping
burden of 37,500 hours spread across
100 respondents. Annualized capital/
start-up, operating, and maintenance
costs for all firms in this category
combined will be approximately $8
million.

3. Regulation 20.5 reporting entity
102S submissions will create an annual
reporting and recordkeeping burden of
1,800 hours spread across 200 firms.
Annualized capital/start-up, operating,
and maintenance costs for all reporting
entities combined providing these
reports will be approximately $1
million.

4. 40S submissions by persons with
reportable positions under regulation
20.5(b) in paired swaps will create an
annual reporting and recordkeeping
burden of 165 hours and will affect 500
firms. Annualized capital/start-up,
operating, and combined maintenance
costs for all firms providing 408 filings
will be approximately $4.5 million.

Recordkeeping burdens:

1. Regulation 20.6(a) recordkeeping
duties for clearing organizations will
account for 100 of these annual

maintenance costs” is based on an initial capital/
start-up cost that is straight-line depreciated over
five years.

29 All of the capital cost estimates in these
estimates are based on a five-year, straight-line
depreciation.
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reporting and recordkeeping hours.
These hours will be spread across 5
firms. Annualized capital/start-up,
operating, and maintenance costs to
meet the recordkeeping requirements of
regulation 20.6(a) will be approximately
$100,000.

2. Regulation 20.6(b) reporting entity
recordkeeping duties will have two
separate burden estimates based on the
kind of reporting entity providing the
report:

a. Clearing member (80 clearing
member/swap dealers plus 20 clearing
member/non-swap dealers) reporting
entity recordkeeping will create an
annual reporting and recordkeeping
burden of 2,000 hours spread across 100
respondents. Annualized capital/start-
up, operating, and maintenance costs for
all firms in this category of
recordkeeping reporting entities will be
approximately $2 million.

b. Swap dealer non-clearing member
reporting entity recordkeeping will
create an annual reporting and
recordkeeping burden of 2,000 hours
spread across 100 respondents.
Annualized capital/start-up, operating,
and maintenance costs for all firms in
this category of recordkeeping reporting
entities will be approximately $2
million.

3. Regulation 20.6(c) recordkeeping
duties for persons with paired swaps
positions will create an annual reporting
and recordkeeping burden of 10,000
hours spread across 500 firms.
Annualized capital/start-up, operating,
and maintenance costs for all traders in
this category combined will be
approximately $11.5 million.

3. Confidentiality

The Commission will protect
proprietary information according to the
Freedom of Information Act and 17 CFR
part 145, “Commission Records and
Information.” In addition, section
8(a)(1) of the Act strictly prohibits the
Commission, unless specifically
authorized by the Act, from making
public “data and information that
would separately disclose the business
transactions or market positions of any
person and trade secrets or names of
customers.” 30 The Commission also is
required to protect certain information
contained in a government system of
records according to the Privacy Act of
1974, 5 U.S.C. 552a.

List of Subjects

17 CFR Part 15

Brokers, Commodity futures,
Reporting and recordkeeping
requirements.

307 U.S.C. 12(a)(1).

17 CFR Part 20

Physical commodity swaps, Swap
dealers, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
chapter I as follows:

PART 15—REPORTS—GENERAL
PROVISIONS

m 1. The authority citation for part 15 is
revised to read as follows:

Authority: 7 U.S.C. 2, 5, 6a, 6¢, 6f, 6g, 6i,
6k, 6m, 6n, 7, 7a, 9, 12a, 19, and 21, as
amended by Title VII of the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
Pub. L. 111-203, 124 Stat. 1376 (2010).

m 2. Revise the heading and
introductory text in § 15.00 to read as
follows:

§15.00 Definitions of terms used in parts
15 to 19, and 21 of this chapter.

As used in parts 15 to 19, and 21 of
this chapter:

* * * * *

m 3. Add part 20 to read as follows:

PART 20—LARGE TRADER
REPORTING FOR PHYSICAL
COMMODITY SWAPS

Sec.
20.1
20.2
20.3
20.4
20.5
20.6
20.7

Definitions.
Covered contracts.
Clearing organizations.
Reporting entities.
Series S filings.
Maintenance of books and records.
Form and manner of reporting and
submitting information or filings.
20.8 Delegation of authority to the Director
of the Division of Market Oversight.
20.9 Sunset provision.
20.10 Compliance schedule.
20.11 Diversified commodity indices.
Appendix A to Part 20—Guidelines on
Futures Equivalency
Appendix B to Part 20—Explanatory
Guidance on Data Record Layouts
Authority: 7 U.S.C. 1a, 2, 5, 6, 6a, 6c, 6f,
6g, 6t, 12a, 19, as amended by Title VII of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act, Pub. L. 111-203,
124 Stat. 1376 (2010).

§20.1 Definitions.

As used in, and solely for the
purposes of, this part:

Business day means ‘“‘business day”’
as that term is defined in § 1.3 of this
chapter.

Cleared product means a paired swap
or swaption that a clearing organization
offers or accepts for clearing.

Clearing member means any person
who is a member of, or enjoys the
privilege of, clearing trades in its own
name through a clearing organization.

Clearing organization means the
person or organization that acts as a
medium between clearing members for
the purpose of clearing swaps or
swaptions or effecting settlements of
swaps or swaptions.

Closed swap or closed swaption
means a swap or swaption that has been
settled, exercised, closed out or
terminated.

Commodity reference price means the
price series (including derivatives
contract and cash market prices or price
indices) used by the parties to a swap
or swaption to determine payments
made, exchanged, or accrued under the
terms of the contracts.

Counterparty means, from the
perspective of one side to a contract, the
person that is the direct legal
counterparty corresponding to the other
side of the contract.

Clearing member customer means any
person for whom a reporting entity
clears a swap or swaption position.

Futures equivalent means an
economically equivalent amount of one
or more futures contracts that represents
a position or transaction in one or more
paired swaps or swaptions consistent
with the conversion guidelines in
Appendix A of this part.

Open swap or swaption means a swap
or swaption that has not been closed.

Paired swap or paired swaption
means an open swap or swaption that is:

(1) Directly or indirectly linked,
including being partially or fully settled
on, or priced at a differential to, the
price of any commodity futures contract
listed in § 20.2; or

(2) Directly or indirectly linked,
including being partially or fully settled
on, or priced at a differential to, the
price of the same commodity for
delivery at the same location or
locations.

Person means any ‘“‘person” as that
term is defined in § 1.3 of this chapter.

Reportable account or consolidated
account that is reportable means a
consolidated account that includes a
reportable position.

Reportable position means:

(1)(i) A position, in any one futures
equivalent month, comprised of 50 or
more futures equivalent paired swaps or
swaptions based on the same
commodity underlying a futures
contract listed in § 20.2, grouped
separately by swaps and swaptions,
then grouped by gross long contracts on
a futures equivalent basis or gross short
contracts on a futures equivalent basis;

(ii) For a consolidated account
(described in § 20.4(a)) that includes a
reportable position as defined in
paragraph (1)(i) of this definition, all
other positions in that account that are
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based on the commodity that renders
the account reportable; and

(iii) The first reporting day on which
a consolidated account (described in
§ 20.4(a)) no longer includes a
reportable position as described in
paragraph (1)(i) of this definition
(because on such day, the reporting
entity’s consolidated account shall
continue to be considered and treated as
if it in fact included reportable positions
as described in paragraph (1)(i) of this
definition); or

(2) At the discretion of a reporting
entity, and as an alternative to
paragraph (1) of this definition, so long
as the same method is consistently
applied to all consolidated accounts (as
described in § 20.4(a)) of the reporting
entity, all positions on a gross basis in
a consolidated account that are based on
the same commodity.

Reporting day means the period of
time between a clearing organization or
reporting entity’s usual and customary
last internal valuation of paired swaps
or swaptions and the next such period,
so long as the period of time is
consistently observed on a daily basis
and the Commission is notified, upon
its request, of the manner by which such
period is calculated and any subsequent
changes thereto.

Reporting entity means:

(1) A clearing member; or

(2) A swap dealer in one or more
paired swaps or swaptions as that term
is defined in section 1a of the Act and
any Commission definitional
regulations adopted thereunder.

Swap means:

(1) Until the effective date of any
definitional rulemaking regarding
“swap”’ by the Commission under
section 1a of the Act, an agreement
(including terms and conditions
incorporated by reference therein)
which is a commodity swap (including
any option to enter into such swap)
within the meaning of “swa
agreement” under § 35.1(b)(1) of this
chapter, or a master agreement for a
commodity swap together with all
supplements thereto; or

(2) “Swap” as defined in section 1a of
the Act and any Commission
definitional regulations adopted
thereunder, upon the effective date of
such regulations.

Swaption means an option to enter
into a swap or a swap that is an option.

§20.2 Covered contracts.

The futures and option contracts
listed by designated contract markets for
the purpose of reports filed and
information provided under this part are
as follows:

COVERED AGRICULTURAL AND EXEMPT
FUTURES CONTRACTS

Chicago Board of Trade (“CBOT”) Corn.

CBOT Ethanol.

CBOT Oats.

CBOT Rough Rice.

CBOT Soybean Meal.

CBOT Soybean Oil.

CBOT Soybeans.

CBOT Wheat.

Chicago Mercantile Exchange (“CME”) But-
ter.

CME Cheese.

CME Dry Whey.

CME Feeder Cattle.

CME Hardwood Pulp.

CME Lean Hogs.

CME Live Cattle.

CME Milk Class IlI.

CME Non Fat Dry Milk.

CME Random Length Lumber.

CME Softwood Pulp.

COMEX (“CMX”) Copper Grade #1.

CMX Gold.

CMX Silver.

ICE Futures U.S. (“ICUS”) Cocoa.

ICUS Coffee C.

ICUS Cotton No. 2.

ICUS Frozen Concentrated Orange Juice.

ICUS Sugar No. 11.

ICUS Sugar No. 16.

Kansas City Board of Trade (“KCBT”)
Wheat.
Minneapolis Grain Exchange (“MGEX”)
Wheat.

NYSELiffe (“NYL”) Gold, 100 Troy Oz.

NYL Silver, 5000 Troy Oz.

New York Mercantile Exchange (“NYMEX”)
Cocoa.

NYMEX Brent Financial.

NYMEX Central Appalachian Coal.

NYMEX Coffee.

NYMEX Cotton.

NYMEX Crude Oil, Light Sweet.

NYMEX Gasoline Blendstock (RBOB).

NYMEX Hot Rolled Coil Steel.

NYMEX Natural Gas.

NYMEX No. 2 Heating Oil, New York Harbor.

NYMEX Palladium.

NYMEX Platinum.

NYMEX Sugar No. 11.

NYMEX Uranium.

Diversified Commodity Index (See §20.11).

§20.3 Clearing organizations.

(a) Reporting data records. For each
reporting day, with respect to paired
swaps or swaptions, clearing
organizations shall report to the
Commission, separately for each
clearing member’s proprietary and
clearing member customer account,
unique groupings of the data elements
in paragraph (b) of this section (to the
extent that there are such corresponding
elements), in a single data record, so
that each reported record is
distinguishable from every other
reported record (because of differing
data values, as opposed to the
arrangement of the elements).

(b) Populating reported data records
with data elements. Data records
reported under paragraph (a) of this
section shall include the following data
elements:

(1) An identifier assigned by the
Commission to the clearing
organization;

(2) The identifier assigned by the
clearing organization to the clearing
member;

(3) The identifier assigned by the
clearing organization for a cleared
product;

(4) The reporting day;

(5) A proprietary or clearing member
customer account indicator;

(6) The futures equivalent month;

(7) The commodity reference price;

(8) Gross long swap positions;

(9) Gross short swap positions;

(10) A swaption put or call side
indicator;

(11) A swaption expiration date;

(12) A swaption strike price;

(13) Gross long non-delta-adjusted
swaption positions; and

(14) Gross short non-delta-adjusted
swaption positions.

(c) End of reporting day data. For all
futures equivalent months, clearing
organizations shall report end of
reporting day settlement prices for each
cleared product and deltas for every
unique swaption put and call,
expiration date, and strike price.

§20.4 Reporting entities.

(a) Consolidated accounts. Each
reporting entity shall combine all paired
swap and swaption positions:

(1) That are principal positions
(swaps and swaptions to which the
reporting entity is a direct legal
counterparty), in a single consolidated
account that it shall attribute to itself;
and

(2) That are positions of the reporting
entity’s counterparty in a single
consolidated account that it shall
attribute to that specific counterparty.

(b) Reporting data records. Reporting
entities shall report to the Commission,
for each reporting day, and separately
for each reportable position in a
consolidated account described in
paragraphs (a)(1) and (a)(2) of this
section, unique groupings of the data
elements in paragraph (c) of this section
(to the extent that there are such
corresponding elements), in a single
data record, so that each reported record
is distinguishable from every other
reported record (because of differing
data values, as opposed to the
arrangement of the elements).

(c) Populating reported data records
with data elements. Data records
reported under paragraph (b) of this
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section shall include the following data
elements:

(1) An identifier assigned by the
Commission to the reporting entity;

(2) An identifier indicating that a
principal or counterparty position is
being reported;

(3) A 102S identifier assigned by the
reporting entity to its counterparty;

(4) The name of the counterparty
whose position is being reported;

(5) The reporting day;

(6) If cleared, the identifier for the
cleared product assigned by the clearing
organization;

(7) The commodity underlying the
reportable positions;

(8) The futures equivalent month;

9) A cleared or uncleared indicator;
0) A clearing organization identifier;
1) The commodity reference price;
2) An execution facility indicator;

3) Long paired swap positions;

4) Short paired swap positions;

(15) A swaption put or call side
indicator;

(16) A swaption expiration date;

(17) A swaption strike price;

(18) Long non-delta-adjusted paired
swaption positions;

(19) Short non-delta-adjusted paired
swaption positions;

(20) Long delta-adjusted paired
swaption positions (using economically
reasonable and analytically supported
deltas);

(21) Short delta-adjusted paired
swaption positions (using economically
reasonable and analytically supported
deltas);

(22) Long paired swap or swaption
notional value; and

(23) Short paired swap or swaption
notional value.

(

(1
(1
(1
(1
(1

§20.5 Series S filings.

(a) 102S filing.

(1) When a counterparty consolidated
account first becomes reportable, the
reporting entity shall submit a 102S
filing, which shall consist of the name,
address, and contact information of the
counterparty and a brief description of
the nature of such person’s paired
swaps and swaptions market activity.

(2) A reporting entity may submit a
102S filing only once for each
counterparty, even if such persons at
various times have multiple reportable
positions in the same or different paired
swaps or swaptions; however, reporting
entities must update a 1028 filing if the
information provided is no longer
accurate.

(3) Reporting entities shall submit a
1028 filing within three days following
the first day a consolidated account first
becomes reportable or at such time as
instructed by the Commission upon
special call.

(b) 40S filing. Every person subject to
books or records under § 20.6 shall after
a special call upon such person by the
Commission file with the Commission a
408 filing at such time and place as
directed in the call. A 40S filing shall
consist of the submission of a Form 40,
which shall be completed by such
person as if any references to futures or
option contracts were references to
paired swaps or swaptions as defined in
§20.1.

§20.6 Maintenance of books and records.

(a) Every clearing organization shall
keep all records of transactions in
paired swaps or swaptions, and
methods used to convert paired swaps
or swaptions into futures equivalents, in
accordance with the requirements of
§1.31 of this chapter.

(b) Every reporting entity shall keep
all records of transactions in paired
swaps or swaptions, and methods used
to convert paired swaps or swaptions
into futures equivalents, in accordance
with the requirements of § 1.31 of this
chapter.

(c) Every person with equal to or
greater than 50 gross all-months-
combined futures equivalent positions
in paired swaps or swaptions on the
same commodity shall:

(1) Keep books and records showing
all records for transactions resulting in
such positions, which may be kept and
reproduced for Commission inspection
in the record retention format that such
person has developed in the normal
course of its business operations; and

(2) Keep books and records showing
transactions in the cash commodity
underlying such positions or its
products and byproducts, and all
commercial activities that are hedged or
which have risks that are mitigated by
such positions, which may be kept in
accordance with the recordkeeping
schedule and reproduced for
Commission inspection in the record
retention format that such person has
developed in the normal course of its
business operations.

(d) All books and records required to
be kept by paragraphs (a) through (c) of
this section shall be furnished upon
request to the Commission along with
any pertinent information concerning
such positions, transactions, or
activities.

§20.7 Form and manner of reporting and
submitting information or filings.

Unless otherwise instructed by the
Commission, a clearing organization or
reporting entity shall submit data
records and any other information
required under this part to the
Commission as follows:

(a) Using the format, coding structure,
and electronic data transmission
procedures approved in writing by the
Commission;

(b) For clearing organizations, not
later than 9:00 a.m. eastern time on the
next business day following the
reporting day or at such other time as
instructed by the Commission; and

(c) For clearing members and swap
dealers, not later than 12:00 p.m. eastern
time on the second (T+2) business day
following the reporting day or at such
other time as instructed by the
Commission.

§20.8 Delegation of authority to the
Director of the Division of Market Oversight.

(a) The Commission hereby delegates,
until it orders otherwise, to the Director
of the Division of Market Oversight or
such other employee or employees as
the Director may designate from time to
time, the authority:

(1) In § 20.5(a)(3) for issuing a special
call for a 1028 filing;

(2) In § 20.5(b) for issuing a special
call for a 40S filing;

(3) In § 20.6(d) for issuing a special
call;

(4) In § 20.7 for providing instructions
or determining the format, coding
structure, and electronic data
transmission procedures for submitting
data records and any other information
required under this part; and

(5) In § 20.10 for determining the
described compliance schedules.

(b) The Director of the Division of
Market Oversight may submit to the
Commission for its consideration any
matter which has been delegated in this
section.

(c) Nothing in this section prohibits
the Commission, at its election, from
exercising the authority delegated in
this section.

§20.9 Sunset provision.

(a) Except as otherwise provided in
paragraph (b) of this section, the
sections of this part shall become
ineffective and unenforceable upon a
Commission finding that, through the
issuance of an order, operating swap
data repositories are processing
positional data and that such processing
will enable the Commission to
effectively surveil trading in paired
swaps and swaptions and paired swap
and swaption markets.

(b) The Commission may determine,
in its discretion, to maintain the
effectiveness and enforceability of any
section of this part, or any requirement
therein, in an order issued under
paragraph (a) of this section, upon
finding that such sections, or
requirements therein, provide the



Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

43865

Commission with positional data or data
elements that materially improves the
accuracy and surveillance utility of the
positional data processed by swap data
repositories.

§20.10 Compliance schedule.

(a) Clearinghouses, clearing members
and persons with books and records
obligations shall comply with the
requirements of this part upon the
effective date of this part.

(b) Swap dealers that are not clearing
members shall comply with the
requirements of this part upon the
effective date of final regulations further
defining the term swap dealer.

(c) The Commission may permit, for
a period not to exceed six calendar
months following the effective date
specified in paragraph (a) of this
section, the submission of reports
pursuant to §§ 20.3 and 20.4 that differ
in content, or are submitted in a form
and manner which is other than
prescribed by the provisions of this part,
provided that the submitter is making a

good faith attempt to comply with all of
the provisions of this part.

(d) Unless determined otherwise by
the Commission, paired swap and
swaption position and market reports
submitted under parts 15 through 19, or
21 of this chapter, or any order of the
Commission, shall continue to be
submitted under those parts or orders
until swap dealers are required to
comply with §20.4.

(e) The Commission may extend the
compliance date established in
paragraph (b) of this section by an
additional six calendar months based on
resource limitations or lack of
experience in reporting transactions to
the Commission for a swap dealer that
is not an affiliate of a bank holding
company and:

(1) Is not registered with the
Commission as a futures commission
merchant and is not an affiliate of a
futures commission merchant;

(2) Is not registered with the
Securities and Exchange Commission as
a broker or dealer and is not an affiliate
of a broker or dealer; and

(3) Is not supervised by any Federal
prudential regulator.

§20.11 Diversified commodity indices.

For the purpose of reporting in futures
equivalents, paired swaps and
swaptions using commodity reference
prices that are commonly known
diversified indices with publicly
available weightings may be reported as
if such indices underlie a single futures
contract with monthly expirations for
each calendar month and year.

Appendix A to Part 20—Guidelines on
Futures Equivalency

The following examples illustrate how
swaps should be converted into futures
equivalents. In general the total notional
quantity for each swap should be
apportioned to referent futures months based
on the fraction of days remaining in the life
of the swap during each referent futures
month to the total duration of the swap,
measured in days. The terms used in the
examples are to be understood in a manner
that is consistent with industry practice.

EXAMPLE 1—FIXED FOR FLOATING WTI CRUDE OIL SWAP LINKED TO A DCM CONTRACT

Reference Price

Fixed Price
Floating Price
Notional Quantity ..
Calculation Period ....
Fixed Price Payer

Floating Price Payer .........ccccccocvviiiiiiiiccin,

Settlement Type
Swap Term
Floating Amount
Fixed Amount

$80.00 per barrel.

100,000 bbls/month.

One month.

Company A.

Company B.

Financial.

Six full months from January 1 to June 30.
Floating Price * Notional Quantity.

Fixed Price * Notional Quantity.

Daily official next to expire contract price for the NYMEX Light Sweet Crude Oil Futures Con-
tract (“WTI”) in $/bbl through the NYMEX spot month.

The arithmetic average of the reference price during the pricing period.

NYMEX WTI trading in the next to expire
futures contract ceases on the third business
day prior to the 25th of the calendar month
preceding the contract month. For simplicity
in this example, the last trading day in each

WTI futures contract is shown as the 22nd of
the month.
Futures Equivalent Position on January 1

Total Notional Quantity = 6 months *
100,000 bbls/month = 600,000 bbls

1,000 bbl = 1 futures contract

Therefore 600,000 bbls/1,000 bbls/contract =
600 futures equivalent contracts

Total number of days in swap term = 31 +
28+31+30+31+30=181

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1

: Company A | Company B

Dates swap in force Referent futures month Fraé:gog of pogitio¥1 pogitio¥1

Y (long) * (short)
January 1—January 22 ..o 22/181 73 -73
January 23—February 22 . 31/181 103 —-103
February 23—March 22 .... 28/181 93 —-93
March 23—April 22 ..... 31/181 103 —-103
April 23—May 22 ........ 30/181 99 -99
May 23—June 22 ........ 31/181 103 —-103
June 23—June 30th ..., 8/181 27 -27
LI = U PPN 181/181 601 —601

t Contracts rounded to the nearest integer.
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Futures equivalent position on January 2

Total Notional Quantity = Remaining swap
term * 100,000 bbls/month = 596,685
bbls

1,000 bbl = 1 futures contract
Therefore 596,685 bbls/1,000 bbls/contract =

597 futures equivalent contracts

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 2 (EXAMPLE 1 CONTINUED)

Total number of days = 30 + 28 + 31 + 30
+31+30=180

" Company A | Company B

Dates swap in force Referent futures month Fraé:tlon of pogitio¥1 pogitio¥1

ays (long) * (short)
January 2—January 22 ...... February .......ccooooiiiiiiieiiiieens 21/180 70 -70
January 23—February 22 . March ... 31/180 103 —1083
February 23—March 22 .... APFl e 28/180 93 —-93
March 23—April 22 ........ May ..o 31/180 103 —-103
April 23—May 22 ..... JUNe e 30/180 99 -99
May 23—June 22 ........ JUIY s 31/180 103 -103
June 23—June 30th ......ooiiiiiii e AUGUSE oo 8/180 27 —-27
LI = L PPN 180/180 597 -597

* Contracts rounded to the nearest integer.

EXAMPLE 2—FIXED FOR FLOATING CORN SWAP

Reference Price ........cccooeveeeiiiciiiieee e,

Fixed PriCe ....ccooeviiiiiiiiecceee
Floating Price
Calculation Period .........ccceeiririinieiinieieneeens
Notional Quantity ........cccocveeeriiienineneeee
Fixed Price Payer ........ccccoeiviniiiiieniicieceece
Floating Price Payer ........ccccooeiiienieeiiieeeeee
Settlement TYPE ....ccceevivieniirieeneee e
SWAP TEIM i
Floating Amount .........ccccecciiiiiniiniieceeee e
Fixed AmMount ..........ccoooiiiiiinii

Daily official next to expire contract price for the CBOT Corn Futures Contract in $/bushel

through the CBOT spot month.
$5.00 per bushel per month.

The arithmetic average of the reference price during the pricing period.

One month.

1,000,000 bushels/month.

Company A.

Company B.

Financial.

Six full months from January 1 to June 30.
Floating Price * Notional Quantity.

Fixed Price * Notional Quantity.

Last trading day in the nearby CBOT Corn
futures contract is the business day preceding
the 15th of the contract month. For simplicity
in this example, the last trading day in each
Corn futures contract is shown as the 14th of
the month. Futures contract months for corn

are March, May, July, September, and
December.

Futures Equivalent Position on January 1

Total Notional Quantity = 6 contract months
* 1,000,000 bushels/month = 6,000,000

bushels

5,000 bushels = 1 futures contract
Therefore 6,000,000 bushels/5,000 bushels/
contract = 1,200 futures equivalent

contracts
Total days =31 + 28 + 31+ 30 + 31 + 30
=181

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1

Company A Company B
Dates swap in force Referent futures month Fraction of days position position
(long) (short) ¥
January 1-March 14 ..., March ......ccoocviviiiiiiines 73/181 483 —483
March 15—May 14 ..o May oo 61/181 404 —404
May 15—JUNE 30 ...ooiiiieiiiieeiee e JUIY s 47/181 311 —-311
TOAl oo | e e 181/181 1,198 -1,198

* Contracts rounded to the nearest integer.

EXAMPLE 3—FIXED FOR FLOATING NY RBOB (PLATTS) CALENDAR SWAP FUTURES

Reference Price ......ccccoeeevcieeeceeeeee e

Fixed Price
Floating Price

Calculation Period
Notional Quantity
Fixed Price Payer
Floating Price Payer .........c..cccoceiiiiiiiiiicnin,
Settlement TYPe ..occevriiiiiiiiiice e
SWAP TEIM i

Platts Oilgram next to expire contract Price Report for New York RBOB (Barge) through the

NYMEX spot month.
$1.8894 per gallon.

For each contract month, the floating price is equal to the arithmetic average of the high and
low quotations from Platts Oilgram Price Report for New York RBOB (Barge) for each busi-
ness day that it is determined during the contract month.

One quarter.

84 million gallons/quarter.

Company A.

Company B.

Financial.

Six full months from January 1 to June 30.



Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations 43867

EXAMPLE 3—FIXED FOR FLOATING NY RBOB (PLATTS) CALENDAR SWAP FUTURES—Continued

Floating Amount ..........ccccoieiiiiniee e
Fixed AMOUNt ........cccoiiiiiiiiiiieee e

Floating Price * Notional Quantity.
Fixed Price * Notional Quantity.

NYMEX NY RBOB (Platts) Calendar Swap
Futures Contract month ends on the final
business day of the contract month. For
simplicity in this example, the last trading
day in each futures contract is shown as the
final day of the month.

Total Notional Quantity = 2 quarters * 84

42,000 gallons = 1 futures contract

Futures Equivalent Position on January 1 Therefore 168 million/42,000 gallons/futures

contract = 4,000 futures equivalent
contracts

Total number of days = 31 + 28 + 31 + 30
+31+30=181

million = 168 million gallons

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1

Company A Company B
Dates swap in force Referent futures month Fraction of days position position
(long) (short)
January 1-March 31 ..., APFl 90/181 1989 —1989
APril 1=JUNE B0 oo JUIY s 91/181 2011 —-2011
LI €= L RPN 181/181 4000 —4000

T Contracts rounded to the nearest integer.

EXAMPLE 4—CALENDAR SPREAD SWAP

Reference PriCe .......cccoovveveeeiicciiiieee e,

Fixed PriCe ...occiiiiiiiieieceeee e
Floating Price ......ccccoiiiieiiieeeeeee e
Calculation Period .........cccceeivieiinieeieneeeereeens
Notional Quantity ........cccccocveiiiriieniicieceeeee
Fixed Price Payer ........ccccoooveiiiiiiiieeeeee e
Floating Price Payer ........ccccoooiiiiniieeinieeeeene
Settlement TYpe ....cccooviriieiiiieeeeeen
SWaP TEM oo e
Floating Amount ..........ccccooiiiiiiieie e
Fixed AMOUNt ........cocoiiiiiiiiieeee e

The difference between the next to expire contract price for the NYMEX WTI Futures contract
and the deferred contract price for the NYMEX WTI Futures contract.

$80 per barrel.

The arithmetic average of the reference price during the pricing period.

One month.

100,000 bbls/month.

Company A.

Company B.

Financial.

Six full months from January 1 to June 30.

Floating Price * Notional Quantity.

Fixed Price * Notional Quantity.

NYMEX WTI trading in the next to expire
futures contract ceases on the third business
day prior to the 25th of the calendar month
preceding the contract month. For simplicity
in this example, the last trading day in each

WTI futures contract is shown as the 22nd of 1,000 bbl = 1 futures contract

the month. Therefore 600,000 bbls/1,000 bbls/contract =
600 futures equivalent contracts

Total number of days = 31 + 28 + 31 + 30
+31+30=181

Futures Equivalent Position on January 1

Total Notional Quantity = 6 months *
100,000 bbls/month = 600,000 bbls

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1

Applicable
Fraction of next to Company A Company B Applicable Company A Company B
Dates swap in force davs expire position position deferred fu- position position
Y futures (long)t (short)* tures month (short)* (long)*
month

January 1—January 22 ... 22/181 | February ...... 73 —73 | March .. —-73 73
January 23—February 22 31/181 | March ....... 103 —103 | April ..... —1083 1083
February 23—March 22 .... 28/181 93 —-93 | May ............ —-93 93
March 23—April 22 ........... 31/181 103 —103 | June ............ —-103 103
April 23—May 22 ..... 30/181 99 -99 -99 99
May 23—June 22 .... 31/181 103 —103 | August ......... -103 103
June 23—June 30th 8/181 27 —27 | September .. -27 27
Total .o 181/181 | i 601 =601 | i —601 601

t Contracts rounded to the nearest integer.
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EXAMPLE 5—COLUMBIA GULF, MAINLINE MIDPOINT (“MIDPOINT’) BASIS SWAP

Reference Price ........cccoveveeeiiciiiiiieeeeeeceeeee e,
Fixed PriCe ..ccooveveeiieiiieeeeeee e
Floating Price

Calculation Period
Notional Quantity .........ccooeeereiieninieneeeeeee
Fixed Price Payer ........cccocoiiiniiiiieniieiecee
Floating Price Payer ........ccccooeieieiiieeiiieeceee
Settlement type
SWAP TEIM i
Floating Amount ...
Fixed AMount .........cccoooiiiiiiiiiie

$0.05 per MMBtU.

Monthly.

10,000 MMBtu/calendar day.

Company A.

Company B.

Financial.

One month from January 1 to January 31.

Floating Price * Notional Quantity * calendar days in the month.
Fixed Price * Notional Quantity * calendar days in the month.

The Platts Gas Daily Columbia Gulf, Mainline Midpoint (“Midpoint”) and the next to expire
NYMEX (Henry Hub) Natural Gas Futures contract.

The Floating Price will be equal to the arithmetic average of the daily value of the Platts Gas
Daily Columbia Gulf, Mainline Midpoint (“Midpoint”’) minus the NYMEX (Henry Hub) Natural
Gas Futures contract daily settlement price.

NYMEX Henry Hub Natural Gas Futures
Contract trading ceases three business days
prior to the first day of the delivery month.
For simplicity in this example, the last
trading day in the futures contract is shown
as the 28th of the month.

Futures Equivalent Position on January 1

Total Notional Quantity for each leg = 1
month * 31 days/month * 10,000
MMBtu/day = 310,000 MMBtu

10,000 MMBtu = 1 futures contract

Therefore 310,000 MMBtu/10,000 MMBtu/
contract = 31 futures equivalent

contracts

Total number of days = 31

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1

Company A Company B
position in Company A position in Company B
Columbia Position in Columbia position in
] Fraction Referent Gulf, NYMEX Gylf, NYMEX
Dates swap in force of davs futures Mainline (Henry Hub) Mainline (Henry Hub)
y month Midpoint natural gas Midpoint natural gas
(“Midpoint”) futures (“Midpoint”) futures
natural gas (short) natural gas (long)
(long) MMBtu (short) MMBtu
January 1—January 28 ..........cccccceieeiienne 28/31 | February ...... Tt —28 Tt 28
January 29—January 31 ... 3/31 | March ..o | eoeevieieeece, =3 | e 3
Total v B1/31 | e | e =31 | e 31

77 Note: Because there is no underlying position taken in a basis contract, for reporting purposes, only enter the futures equivalent contract

quantities into the corresponding futures.

EXAMPLE 6—WTI| SWAPTION (CALL)

Swaption Style ...
OPtION TYPE oottt
Swaption Start Date ..........ccccccceeriieeriieeeeees
Swaption End Date .......ccccceviiiiniiiinicieneee
Strike PriCe ..oveiiiiiiiiiieeieee e
Notional Quantity .........ccoceecvreienieniereeeeee
Calculation Period ........ccccoviiiiniiiiiinienieeeeeen
Reference Price ...

Fixed Price
Floating Price
Settlement Type ...
Swap Term ...........
Floating Amount ...
Fixed AMOUNt ......ccoeiiiiiiiieee e

American.

Call.

Jan 1 of the current year.
June 30 of the current year.
$80.50/bbl.

100,000 bbl/month.

One month.

through the NYMEX spot month.
$80.00 per barrel per month.

Financial.

Floating Price * Notional Quantity.
Fixed Price * Notional Quantity.

One month from July 1 to July 31 of the current year.

The arithmetic average of the reference price during the pricing period.

Daily official next to expire contract price for WTI NYMEX Crude Oil Futures Contract in $/bbl

NYMEX WTI trading ceases on the third
business day prior to the 25th of the calendar
month preceding the delivery month. For
simplicity in this example, the last trading

day in each WTI futures contract is shown as

the 22nd of the month.

Futures Equivalent Position on January 1

Total Notional Quantity = 1 month*100,000

bbls/month=100,000 bbls

1,000 bbl = 1 futures contract

Therefore 100,000 bbls/1,000 bbls/contract =
100 futures equivalent contracts
Total number of days = 31
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GROSS POSITION ON JANUARY 1

Fraction of Company A | Company B

Dates swap in force Referent futures month davs position position

Y (long)* (shortyt
JUIY 1T =JUIY 22 oo AuguSE ..o 22/31 70 -70
July 23—July 31 September ... 9/31 29 —-29
L1 £ L R 31/31 99 -99

tContracts rounded to the nearest integer.

DELTATT ADJUSTED POSITION AND FUTURES EQUIVALENT POSITION ON JANUARY 1

Date

August September

Delta Position Delta Position

January 1 ..o

....... 2 14 2 5

it Deltas should be calculated in an economically reasonable and analytically supportable basis.

EXAMPLE 7—WTI COLLAR SWAP

Swaption Style ...
Swaption Start Date ..
Swaption End Date ...
Call strike PriCE .....cccoieieiiiiiieieececeee e
Put strike price ......cccoooviiiininieieeeeeee
Notional Quantity ....
Calculation Period ..
Reference Price ...

Fixed Price .....ccocoiiiiiiiii
Floating Price ......
Settlement Type ..
Swap Term .............
Floating Amount
Fixed AMOUNt .....cooviiiiiiiiiieee e

American.

Jan 1 of the current year.

June 30 of the current year.

$70.00 per bbl.

$90.00 per bbl.

100,000 barrels per month.

One month.

Daily official next to expire contract price for WTI NYMEX Crude Oil in $/bbl through the
NYMEX spot month.

$80.00 per barrel.

The arithmetic average of the reference price during the pricing period.

Financial.

One month from July 1 to July 31 of the current year.

Floating Price * Notional Quantity.

Fixed Price * Notional Quantity.

NYMEX WTI trading ceases on the third
business day prior to the 25th of the calendar
month preceding the delivery month. For
simplicity in this example, the last trading

day in each WTI futures contract is shown as 1,000 bbl = 1 futures contract
the 22nd of the month. Therefore 100,000 bbls/1,000 bbls/contract =
100 futures equivalent contracts

Futures Equivalent Position on January 1
Total number of days = 31

Total Notional Quantity = 1 month * 100,000
bbls/month = 100,000 bbls

GROSS POSITION ON JANUARY 1

Company A Company B
. Referent fu- Fraction position position
Dates swap in force tures month of days
Call Put Call Put
July 1=July 22 ... August ........... 22/31 70.97 70.97 —-70.97 —70.97
July 23—July 31 ... September ..... 9/31 29.03 29.03 —29.03 —29.03
Total .o | e 31/31 100 100 -100 -100

COMPANY (A) DELTAT ADJUSTED POSITION ON JANUARY 1

August September

Date Long call

Short put Long call Short put

Delta Position Delta Position Delta Delta Position

January 1 ..o 7

49 3 -21 4 20 3 -8

7 Deltas should be calculated in an economically reasonable and analytically supportable basis.
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FUTURES EQUIVALENT POSITION ON JANUARY 1
Augustit Septembert
Date
Long Short Long Short
JAnUAary 1 oo 70 0 28 0

tt Contracts rounded to the nearest integer.

Appendix B to Part 20—Explanatory
Guidance on Data Record Layouts

Record Layout Examples for § 20.3

The following example (in Tables 1, 2 and
3) covers reporting for a particular clearing
organization. ‘“‘Clearing Organization One”
would report, for the 27th of September 2010,
the following eleven unique data record
submissions. Each data record submission
represents a unique position, as indicated by
§ 20.3, held by a clearing member of Clearing
Organization One. Paragraph (a) of § 20.3
broadly outlines the data elements that
determine unique positions for reports on
clearing member positions. Paragraphs (b) of
§ 20.3 present all of the data elements that
should be submitted in reference to a
particular data record for a particular clearing
member (in Table 1). Paragraph (c) identifies
data elements that would comprise end of

day record data on cleared products (in
Tables 2 and 3). Therefore, paragraphs (b)
and (c) of § 20.3 present all of the data
elements that should be submitted in
reference to a particular data record.

Because CFTC designated Clearing
Organization One (in this example) currently
has two clearing members, “‘Clearing Member
One” and “Clearing Member Two,” positions
cleared for these two distinct clearing
members would be subdivided.

In the following example it is assumed that
the clearing member accounts are either
proprietary or customer (but not both) and
therefore data record submissions do not
have to be delineated by these account types.
However, if clearing members did have both
proprietary and customer accounts, then a
clearing organization would have to further
subdivide these clearing member data
records by these two account types.

Clearing Member One currently has five
positions with multiple cleared product IDs
and futures equivalent months/years, and
therefore these positions also constitute
separate data records.

Clearing Member Two currently has six
positions with the following varying
characteristics: Cleared product IDs; futures
equivalent months/years; commodity
reference prices; swaption positions that
involve both puts and calls; and multiple
strike prices. Accordingly, these positions
must be reported in separate data records. An
illustration of how these records would
appear is included in Table 1 below. Clearing
Organization One would also have to report
the corresponding swaption position deltas,
strike prices, expiration dates, and settlement
prices and swap settlement prices. An
illustration of these submissions is included
in Tables 2 and 3 below.

TABLE 1—DATA RECORDS REPORTED UNDER PARAGRAPHS (a) AND (b) OF §20.3

: : Proprietary/ Futures .
_ | Clearing org Clearing org : Commodity
Data records CFTC clear clearing cleared prod- | Reporting day customer equivalent reference
ing org ID member 1D uct ID account indi- month and rice
cator year P
Datarecord 1 .......cccovviininene CCOID1..|CMID2 ... CP 04 ... 9/27/2010 ..... C o Nov-10 ........ NYMEX NY
Harbor
No.2.
Data record 2 .......cccoovevvreenene CCOIbD1..|CMID2 ... CP 04 ... 9/27/2010 ..... C o Oct-10 .......... NYMEX NY
Harbor
No.2.
Datarecord 3 .......ccooveevreennne CCOID1..|CMID2 ... CP 02 ... 9/27/2010 ..... C o Nov-10 ......... NYMEX
Henry Hub.
Data record 4 .......cccoovevvrvenns CCOID1../CMID2 ... CP 02 ... 9/27/2010 ..... C o Oct-10 .......... NYMEX
Henry Hub.
Data record 5 .........ccoecevninenne CCOID1..|CMID2 ... CP 02 ... 9/27/2010 ..... C o Nov-10 ......... NYMEX
Henry Hub.
Data record 6 .........cccevvrueenenne CCOID1..|CMID2 ... CP 02 ... 9/27/2010 ..... C o Oct-10 .......... NYMEX
Henry Hub.
Data record 7 .......ccoovevvreenne CCOID1../CMID 1 ... CP 03 ... 9/27/2010 ..... P Mar-11 .......... NYMEX Light
Sweet.
Data record 8 .......cccoovevvreenne CCOID1../CMID 1 ... CP 03 ... 9/27/2010 ..... P o Feb-11 .......... NYMEX Light
Sweet.
Data record 9 .......cccooeeviinene CCOID1..|CMID 1 ... CP 01 .......... 9/27/2010 ..... P o Mar-11 .......... NYMEX Light
Sweet.
Data record 10 ......cccccevvreenenne CCOID1..|CMID 1 ... CP 01 .......... 9/27/2010 ..... P o Feb-11 .......... NYMEX Light
Sweet.
Data record 11 .....ccooovecvrieenne CCOID1../CMID 1 ... CP 01 .......... 9/27/2010 ..... P Jan-11 ... NYMEX Light
Sweet.
NDR e Yes covvevnnnen. Yes covvevnnnen. Yes covveennen. Yes covvevnnnen. Yes conrennnen. Yes coveennnen. No.
Data records Long swap Short swap Put/call Swaption Swaption Non-delta Non-delta
position position indicator expiration strike price adjusted long adjusted
date swaption short
position swaption
position
Data record 1 .....ooovveviiiiieennns
Data record 2 .
Data record 3 ......ccccecvvevneenen. C o 7/29/2011 ..... 559 ..t 2000 ............. 0
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TABLE 1—DATA RECORDS REPORTED UNDER PARAGRAPHS (a) AND (b) OF §20.3—Continued
. . Proprietary/ Futures ;
_ | Clearing org | Clearing org : Commodity
Data records CFTC clear clearing cleared prod- | Reporting day customer equivalent reference
ing org ID member 1D uct ID account indi- month and rice
cator year P
Data record 4 ........cccccvvvnennen. 7/29/2011 ..... 0
Data record 5 ......cccceevveveenen. 7/29/2011 ..... 30
Data record 6 ........cccccvevueennen. 7/29/2011 ..... 270
Data record 7 .......ccoceveeiiveennns
Data record 8 ........cccccovvvunennen.
Data record 9 .......ccocevviiveennns
Data record 10 ........cccoevvueennnen.
Data record 11 .....ccoeviiiieennns
NDR . Yes oo, Yes cooveennnnn. NO oo No.
Note: The bottom row of Table 1 indicates difference in one of the elements constitutes
whether data elements for which any a reason for a new data record (NDR).
TABLE 2—EXAMPLE OF DATA RECORDS REQUIRED UNDER §20.3(C) FOR CLEARED SWAPTION PRODUCTS
Clearing . ) . Swaption
CFTC clearing or org Reportin Futures equiva- Commodity ref- Swaption | Swaption Put/call daily set-
Data records D 9 0rg Slr%%rfg day 9 lent rr;g;trh and erence psr/ice expg;etlgon %t:;cl:(g indicator Delta tlersrl)ent
D price
Data record 1 ..... CCO_ID_1 CP_02 | 9/27/2010 | Nov-10 ............... NYMEX Henry 7/29/2011 5.59 C 5 6.25
Hub.
Data record 2 ..... CCO_ID_1 CP_02 | 9/27/2010 | Oct-10 ................ NYMEX Henry 7/29/2011 5.59 C 5 5.50
Hub.
Data record 3 ..... CCO _ID_1 CP_02 | 9/27/2010 | Nov-10 ............... NYMEX Henry 7/29/2011 5.50 P 2 4.53
Hub.
Data record 4 ..... CCO_ID_1 CP_02 | 9/27/2010 | Oct-10 ................ NYMEX Henry 7/29/2011 5.50 P 2 4.78
Hub.
TABLE 3—EXAMPLE OF DATA RECORDS REQUIRED UNDER §20.3(C) FOR CLEARED SWAP PRODUCTS
CFTC clearin Clearing org eFtJJit\ya:%Snt Swap daily
Data records 9 | cleared prod- | Reporting day . Commodity reference price settlement
org ID month and :
uct ID price
year
Data record 1 CCO ID 1 CP_04 9/27/2010 | Nov-10 ......... NYMEX NY Harbor No. 2 ... 20.35
Data record 2 . CCO_ID_1 CP_04 9/27/2010 | Oct-10 NYMEX NY Harbor No. 2 ... 10.50
Data record 3 . CCO ID 1 CP_03 9/27/2010 | Mar-11 .... NYMEX Light Sweet ........... 15.00
Data record 4 . CCO ID 1 CP 03 9/27/2010 | Feb-11 .... NYMEX Light Sweet .... 21.00
Data record 5 . CCO ID 1 CP_01 9/27/2010 | Mar-11 ... NYMEX Light Sweet .... 17.50
Data record 6 . CCO ID 1 CP 01 9/27/2010 | Feb-11 .... NYMEX Light Sweet .... 21.65
Data record 7 CCO ID 1 CP_01 9/27/2010 | Jan-11 .......... NYMEX Light Sweet ........... 12.50

First Record Layout Example for § 20.4:

This first example shows the data records
generated under § 20.4 by a single reporting
firm for report date September 27, 2011. Each
data record represents a unique part of a
reportable position in heating oil and natural
gas by the reporting entity and its
counterparties. Paragraph (b) of § 20.4
outlines the data elements that determine
unique positions.

In this example, the reporting entity clears
with one clearing organization and therefore
the data records do not have to be delineated
by clearing organization (there is a reportable
position stemming from an uncleared

transaction included as well). However, if the
reporting entity in this example used
multiple clearing organizations, then it
would have to further subdivide its data
submissions by each clearing organization.
The reporting entity reports fifteen records;
six principal positions and nine counterparty
positions. The reported positions constitute
separate data records because they vary by
the following characteristics: swap
counterparties; futures equivalent months/
years; clearing organization cleared products;
swaptions that were either cleared or
uncleared; commodity reference prices; and
whether the trade was entered into on or off

execution facilities. An illustration of how
these records would be reported is included
in Table 4 below.

For the calculation of notional values,
assume for simplicity that the price of
heating oil, for all contract months and for
both reference prices, is $3/gal. Similarly,
assume that the price of natural gas for all
contract months is $4.25/MMBtu.

Note: The bottom two rows in Table 4
indicate whether, for uncleared and cleared
swaps and swaptions, data elements for
which any difference in one of the elements

constitutes a reason for a new data record
(NDR).
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TABLE 4—EXAMPLE OF DATA RECORDS REPORTED UNDER §20.4(C)

feai Principal/ A Futures
Commission 102S Swap Clearing org . .
Data records rep?{tinlgD en- gggﬂltgr:p”a]rdtx countl%rpany COU:;?TI; gal‘ty Reporting day clgar?dlD Corgggzdlty ri%";:;ﬁ'::é
ty cator produc year
Data record 1 CRE_ID_1 .. | PRIN .cccciis | i | e 9/27/2011 ..... CPID_05 Jan-12
Data record 2 .. CRE_ID_1 .. Energy Firm_1 9/27/2011 ... CPID_05 ... Jan-12
Data record 3 .. CRE_ID_1 .. Energy Firm 2 | 9/27/2011 ... CPID_05 ... Jan-12
Data record 4 .. CRE ID 1 .. .o | 9/27/2011 ... CPID 04 ... Feb-12
Data record 5 .. CRE ID 1 .. 9/27/2011 ..... CPID 04 ... Feb-12
Data record 6 .. CRE_ID_1 .. 9/27/2011 ..... CPID_04 ... Mar-12
Data record 7 .. CRE ID 1 .. 9/27/2011 ..... CPID 04 ... Mar-12
Data record 8 CRE_ID_1 .. 9/27/2011 ... CDIP_07 Mar-12
Data record 9 CRE_ID_1 .. XYZ_Firm ......... 9/27/2011 ..... CDIP_07 Mar-12
Data record 10 CRE_ID 1 .. WVU_Firm ........ 9/27/2011 ..... CDIP_07 ... Mar-12
Data record 11 CRE_ID_1 .. Energy Firm_1 9/27/2011 ... CDIP_07 ... Mar-12
Data record 12 CRE_ID_1 .. 9/27/2011 ..... CDIP_07 ... Mar-12
Data record 13 CRE_ID 1 .. 9/27/2011 ..... CDIP_07 Mar-12
Data record 14 CRE_ID_1 .. 9/27/2011 ... UNCL ... Jan-12
Data record 15 CRE_ID_1 .. Energy Firm_ 2 | 9/27/2011 ... UNCL . Jan-12
NDR Uncleared Yes .. No .... N/A . Yes
NDR Cleared ... Yes oot NO .o Yes ... Yes
Cleared/ CFTC clear- :
; f ; . Execution Long swa Short swa
Data records uiﬂg!gg{g? ing ?irf?e:'den- Commodity reference price facility po%ition p position P
Data record 1 ... C o CCO_ID_1 .. | Platts Oilgram Price Report for New York | EX1 .......... 200
No. 2 (Barge).
Data record 2 .......ccooeveeeeinieiieieee C o CCO_ID_1 .. | Platts Oilgram Price Report for New York | EX1 ............ 50
No. 2 (Barge).
Data record 3 .......cccoviiiiiiiiii C o CCO_ID_1 .. | Platts Oilgram Price Report for New York | EX1 ........... 150
No. 2 (Barge).
Data record 4 ........ccoooiiiiiiiiicieee e NYMEX NY Harbor NO.2 ........ccccoiiiiine 350
Data record 5 ... NYMEX NY Harbor No.2 . 350
Data record 6 ... NYMEX NY Harbor No.2 . 100
Data record 7 ... NYMEX NY Harbor No.2 . 100
Data record 8 ... NYMEX Henry Hub 200 100
Data record 9 ... NYMEX Henry Hub 125
Data record 10 . NYMEX Henry Hub 75
Data record 11 . NYMEX Henry Hub 100
Data record 12 . NYMEX Henry Hub
Data record 13 . NYMEX Henry Hub
Data record 14 . NYMEX Henry Hub
Data record 15 . NYMEX Henry Hub
NDR Uncleared N/A .. YOS e No No
NDR Cleared .........ccooovieviniiiiiiiiiiciis Yes .o NO o No No
Non-delta Non-delta Delta Delta
Put/call Swapti Swaption adjusted adjusted adjusted adjusted Long swap or | Short swap or
ption ¢ swaption swaption
Data records indicator | expiration date strike long short long short notional value otional value
price swaption swaption swaption | swaption o .
position position position position position position
Data record 1 .. $25,200,000
Data record 2 .. $6,300,000
Data record 3 .. $18,900,000
Data record 4 .. $44,100,000
Data record 5 .. $44,100,000
Data record 6 .. $12,600,000
Data record 7 .. $12,600,000
Data record 8 .. $8,500,000 $4,250,000
Data record 9 ......coceevveevieeiiieennns $5,312,500
Data record 10 $3,187,500
Data record 11 $4,250,000
Data record 12 . $3,400,000
Data record 13 ......cccocvveeeenrennee. C o 2/27/2012 ...... $3,400,000
Data record 14 ......c..ccoveeeveevunenns 12/27/2011 ... $4,037,500
Data record 15 .... 12/27/2011 ... $4,037,500
NDR Uncleared No No
NDR Cleared ......cccceveeeiieeniennnns No No

Second Record Layout Example for § 20.4:

In this second example, the data records

generated by § 20.4(c) are displayed for

hypothetical swap, as detailed in Example 1

of Appendix A. In contrast to the above

example, this second example of a § 20.4(c)

a

data record is simplistic in that it displays a
situation where the position records arise
from a single swap transaction, in one
commodity, with a single counterparty.

For the sake of this example, assume the
swap dealer gained long exposure from the
swap, and that the swap was cleared. The

price of crude is assumed to be $100/bbl for
all contract months on January 1 and $95/bbl
for all contract months on January 2. An
illustration of the data records generated for
January 1, 2011 and January 2, 2011 as a
result of this hypothetical swap can be found
in Tables 5 and 6, respectively.
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TABLE 5—EXAMPLE OF DATA RECORDS REPORTED UNDER § 20.4(c) FOR JANUARY 1, 2011 (APPX A, EXAMPLE 1)

i Principal/ : Futures
Commission 102S swap Clearing org . .
Data records rep(t)_;‘linlgD en- gggﬂfggﬁﬁgx countl%rparly Cou'\r‘g?;garty Reporting day clgar?dlD Corgg(ﬁdlty ,?%:;?I:QQ
ty cator produc year
Data record 1 1/1/2011 ... CPID 03 ......... Feb-11
Data record 2 .. 1/1/2011 ... CPID_03 ... Mar-11
Data record 3 .. 1/1/2011 ... CPID 03 ... Apr-11
Data record 4 .. 1/1/2011 ... CPID_03 ... May-11
Data record 5 .. 1/1/2011 ... CPID_03 ... Jun-11
Data record 6 .. 1/1/2011 ... CPID_03 ... Jul-11
Data record 7 .. e [ 17172011 L CPID 03 ... Aug-11
Data record 8 .. Energy_Firm_1 1/1/2011 ... CPID_03 ... Feb-11
Data record 9 .. Energy Firm_1 1/1/2011 ... CPID_03 ... Mar-11
Data record 10 Energy_Firm_1 1/1/2011 ... CPID_03 ... Apr-11
Data record 11 Energy Firm_1 1/1/2011 ... CPID_03 ... May-11
Data record 12 Energy_Firm_1 1/1/2011 ... CPID_03 ... Jun-11
Data record 13 Energy Firm_1 1/1/2011 ... CPID_03 ... Jul-11
Data record 14 ... Energy_Firm_1 1/1/2011 ... CPID 03 ......... Aug-11
Cleared/ CFTC clear- ) ) Execution Long Short
Data records uncleared | ing org iden- Commodity reference price facilit swap posi- swap posi-
indicator tifier Y tion tion
Data record 1 .. | NYMEX Light Sweet EX1 ... 73
Data record 2 ... 1 .. | NYMEX Light Sweet EX1 103
Data record 3  ID_1 .. | NYMEX Light Sweet EX1 ... 93
Data record 4 C CCO_ID 1 .. | NYMEX Light Sweet EX1 .. 103
Data record 5 ... C CCO_ID_1 .. | NYMEX Light Sweet EX1 .. 99
Data record 6 ... C CCO_ID 1 .. | NYMEX Light Sweet EX1 .. 103
Data record 7 ... C CCO_ID_1 .. | NYMEX Light Sweet EX1 .. 27
Data record 8 C CCO_ID_1 .. | NYMEX Light Sweet EX1 73
Data record 9 C CCO_ID_1 .. | NYMEX Light Sweet EX1 ... 103
Data record 10 . C CCO_ID 1 .. | NYMEX Light Sweet EX1 .. 93
Data record 11 . C CCO_ID_1 .. | NYMEX Light Sweet EX1 .. 103
Data record 12 . C CCO_ID 1 .. | NYMEX Light Sweet EX1 .. 99
Data record 13 . C CCO_ID_1 .. | NYMEX Light Sweet EX1 .. 103
Data record 14 C CCO_ID 1 .. | NYMEX Light Sweet EX1 27
Non-delta Non-delta | Delta ad- | Delta ad-
. - . N ) Long swap or Short swap or
Put/call in- | Swaption expi- Swaption adjusted adjusted justed Justed swa?ption Fr’1o— swaption go—
Data records dicator ration date strike long short long long tional value po- | tional value po-
price swaption swaption swaption | swaption sition sition
position position position position
Data record 1 ... $7,300,000 .....
Data record 2 .. $10,300,000 ...
Data record 3 .. $9,300,000 .....
Data record 4 .. $10,300,000 ...
Data record 5 .. $9,900,000 ...
Data record 6 .. $10,300,000 ...
Data record 7 .. $2,700,000 .....
Data record 8 .. $7,300,000
Data record 9 .. $10,300,000
Data record 10 $9,300,000
Data record 11 $10,300,000
Data record 12 $9,900,000
Data record 13 $10,300,000
Data record 14 $2,700,000
TABLE 6—EXAMPLE OF DATA RECORDS REPORTED UNDER §20.4(C) FOR JANUARY 2, 2011 (APPX A, EXAMPLE 1)
Commission Prir:cipal'{t 1095 S Count " Cle;laringé)rg c it Fu}urles X
- counterpal wa| ounterpa - cleare: ommodi equivalen
Data records reptt)i{tlr}gD en- positionpind?i counterpartypID namg Y Reporting day product code Y m%nth and
Yy cator ID year
Data record 1 1/2/2011 ... CPID_03 Feb-11
Data record 2 ... 1/2/2011 ... CPID_03 ... Mar-11
Data record 3 ... 1/2/2011 ... CPID_03 ... Apr-11
Data record 4 ... 1/2/2011 ... CPID_03 ... May-11
Data record 5 1/2/2011 ... CPID_03 Jun-11
Data record 6 1/2/2011 ... CPID_03 Jul-11
Data record 7 ... 1/2/2011 ... CPID_03 ... Aug-11
Data record 8 ... Counterparty 1 ... | Energy Firm ..... 1/2/2011 ... CPID 03 ... Feb-11
Datarecord 9 .......ccecceeevveveeee. | SD_1 oo | COUNT ... Counterparty 1 ... | Energy Firm ..... 1/2/2011 ... CPID 03 ... Mar-11
Data record 10 . COUNT ...... Counterparty 1 ... | Energy Firm ..... 1/2/2011 ... CPID 03 ... Apr-11
Data record 11 . COUNT ...... Counterparty 1 ... | Energy Firm ..... 1/2/2011 ... CPID 03 ... May-11
Data record 12 . COUNT ...... Counterparty 1 ... | Energy Firm ..... 1/2/2011 ... CPID 03 ... Jun-11
Data record 13 . COUNT ...... Counterparty 1 ... | Energy Firm ..... 1/2/2011 ... CPID 03 ... Jul-11
Data record 14 ........ccccccvvvenee SD_1 ... COUNT ...... Counterparty 1 ... | Energy Firm ..... 1/2/2011 ... CPID_03 Aug-11
Cleared/ CFTC clear- -
h A ; ; Execution Long swa Short swa
Data records uirr:inﬁgtrgﬁj ing %rﬁgelrden- Commodity reference price facility po%ition p position p
Data record 1 .......ccccoovevevviniccieeiecieeieeenes | G CCO_ID_1 .. | NYMEX Light Sweet ........cccccoovveiviiirinnnnns EX1 s 70
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Cleared/ CFTC clear- ]
Data records L;gg:gg{gg ing (zirfgi;eirden- Commodity reference price E}‘:&‘ﬁ{'f" L%Z%ifi‘évﬁp St;%rstitsi;v:p
Data record 2 .. C.. NYMEX Light Sweet .. EX1 .. 103
Data record 3 .. C... NYMEX Light Sweet .. EX1 .. 93
Data record 4 .. C ... NYMEX Light Sweet .. EX1 .. 103
Data record 5 .. C.. NYMEX Light Sweet .. EX1 .. 99
Data record 6 .. C... NYMEX Light Sweet .. EX1 .. 103
Data record 7 .. C ... NYMEX Light Sweet .. EX1 .. 27
Data record 8 C NYMEX Light Sweet EX1 70
Data record 9 C NYMEX Light Sweet EX1 103
Data record 10 C ... NYMEX Light Sweet .. EX1 .. 93
Data record 11 C... NYMEX Light Sweet .. EX1 .. 103
Data record 12 C... NYMEX Light Sweet .. EX1 .. 99
Data record 13 C ... NYMEX Light Sweet .. EX1 103
Data record 14 C NYMEX Light Sweet EX1 ... 27
Non-delta Non-delta Delta ad- | Delta ad-
- i i ) ) Long swap or | Short swap or
Put/call in- | Swaption expi- Swaption adjusted adjusted justed Justed swa?ption ?10- swaption E\o-
Data records dicator ration date strike long short long long tional value tional value
price swaption swaption swaption swaption osition osition
position position position position P P

[ E=Y =R (=Yoo o s T o o O N B B RS $6,650,000
Data record 2 .. $9,785,000
Data record 3 .. $8,835,000
Data record 4 .. $9,785,000
Data record 5 .. $9,405,000
Data record 6 .. $9,785,000
Data record 7 .. $2,565,000
Data record 8 .. $6,650,000
Data record 9 .. $9,785,000
Data record 10 $8,835,000
Data record 11 $9,785,000
Data record 12 $9,405,000
Data record 13 $9,785,000
Data record 14 $2,565,000

Issued by the Commission this 7th day of
July, 2011 in Washington, DC.

David Stawick,
Secretary of the Commission.

Appendices to Large Trader Reporting
for Physical Commodity Swaps—
Commission Voting Summary and
Statements of Commissioners

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix 1—Commission Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers, O’Malia and
Chilton voted in the affirmative; no
Commissioner voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the final rulemaking to establish
large trader reporting for physical commodity
swaps. This is a significant rulemaking that,
for the first time, enables the CFTC to receive
data from large traders in the commodity
swaps markets.

The American public has benefited for
decades by the Commission’s ability to gather
large trader data in the futures market and
use that data to police the markets. Today’s
large trader reporting rulemaking establishes
that clearinghouses and swap dealers will
have to report to the CFTC about the swaps
activities of large traders in the physical
swaps markets.

Over time, as a result of the Dodd-Frank
Act, the markets will benefit from swap data

repositories. Today’s rulemaking will enable
the Commission to gather important swaps
data until there are robust, well-regulated
swap data repositories. This data will be
useful for the Commission to monitor and
police the markets, including establishing
and enforcing position limits.

[FR Doc. 2011-18054 Filed 7-21-11; 8:45 am]
BILLING CODE P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 160
RIN 3038-AD13

Privacy of Consumer Financial
Information; Conforming Amendments
Under Dodd-Frank Act

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is amending its rules
implementing new statutory provisions
enacted by titles VII and X of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the “Dodd-Frank Act”).
Section 1093 of the Dodd-Frank Act
provides for certain amendments to title
V of the Gramm-Leach-Bliley Act (the
“GLB Act”). The GLB Act sets forth
certain protections for the privacy of

consumer financial information and was
amended by the Dodd-Frank Act to
affirm the Commission’s jurisdiction in
this area. The Commission’s
amendments to its regulations, inter
alia, broaden the scope of part 160 to
cover two new entities created by title
VII of the Dodd-Frank Act: swap dealers
and major swap participants.

DATES: Effective date: September 20,
2011.

Compliance dates: Futures
commission merchants, commodity
pool operators, commodity trading
advisors, introducing brokers, and retail
foreign exchange dealers shall be in
compliance with these rules not later
than November 21, 2011. Swap dealers
and major swap participants shall be in
compliance with these rules not later
than 60 days after the effective date of
the final entities definition rulemaking,
which the Commission will publish in
the Federal Register at a future date.
FOR FURTHER INFORMATION CONTACT: Carl
E. Kennedy, Counsel, Office of General
Counsel, (202) 418—-6625, e-mail:
¢_kennedy@cftc.gov, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION:

I. Background

Section 5g(b) of the CEA provides the
Commission with the authority to
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prescribe regulations that establish
appropriate standards for financial
institutions subject to its jurisdiction to
safeguard customer records and
information in accordance with title V
of the GLB Act.! Pursuant to this
authority, the Commission promulgated
part 160 of its regulations to require
certain CFTC-regulated entities 2 to
adopt appropriate policies and
procedures that address safeguards to
customer records and information,
including initial and annual privacy
notice requirements, opt-out provisions
to the extent that these registrants wish
to share such records and information
with non-affiliates, and other measures
to protect nonpublic consumer
information.3

On October 27, 2010, the Commission
published for comment in the Federal
Register proposed amendments to part
160 of its regulations (the “Proposal”’) 4
to implement certain provisions in titles
VII and X of the Dodd-Frank Wall Street
Financial Reform and Consumer
Protection Act (the “Dodd-Frank Act”).5

1 See Gramm-Leach-Bliley Act, Public Law 106—
102, 113 Stat. 1338 (1999) (codified in scattered
sections of 12 U.S.C. and 15 U.S.C.). As enacted,
title V of the GLB Act limits the instances in which
a financial institution may disclose nonpublic
personal information about a consumer to
nonaffiliated third parties, and requires a financial
institution to disclose to all of its customers the
institution’s privacy policies and practices with
respect to information sharing with both affiliates
and nonaffiliated third parties. Section 5g(b) of the
CEA treats the Commission as a Federal functional
regulator within the meaning of title V of the GLB
Act.

2The Commission did not become subject to title
V of the GLB Act until 2000. Section 5g of the CEA
was added by the Commodity Futures
Modernization Act of 2000 (7 U.S.C. 7b-2) to make
the Commission a “Federal functional regulator”
subject to the GLB Act Title V. Section 5g provides
that the following entities are subject to the
Commission’s jurisdiction for the purposes of title
V of the GLB Act: futures commission merchants
(“FCMs”), commodity trading advisors (“CTAs”),
commodity pool operators (“CPOs”), and
introducing brokers (“IBs”’). The scope of the part
160 rules mirrors this list of entities.

The Commission jointly promulgated final rules
with the Office of the Comptroller of the Currency,
the Board of Governors of the Federal Reserve
System, the Federal Depository Insurance
Corporation, the Office of Thrift Supervision, the
National Credit Union Administration, and the
Securities and Exchange Commission (collectively,
the “Agencies”) on April 27, 2001. See 66 FR
21236, Apr. 27, 2001. On September 10, 2010, the
Commission expanded the scope of entities subject
to the part 160 rules to include retail foreign
exchange dealers (“RFEDs”).

3 Section 160.3(h)(1) of the Commission’s
regulations defines the term consumer to mean “an
individual who obtains or has obtained a financial
product or service from [a financial institution] that
is to be used primarily for personal, family or
household purposes, or that individual’s legal
representative.”

4 See 75 FR 66014, Oct. 27, 2010.

5 See Public Law 111-203, 124 Stat. 1376 (2010).
The text of the Dodd-Frank Act may be accessed at
http://www.cftc.gov. Title X of the Dodd-Frank Act

In the Proposal, the Commission
sought comments on proposed
amendments to part 160 in accordance
with section 1093 ¢ and title VII of the
Dodd-Frank Act to, inter alia, broaden
the types of entities that are subject to
the Commission’s jurisdiction 7 to
provide certain privacy protections for
consumer financial information to
include swap dealers (SDs) and major
swap participants (MSPs). In addition,
the Commission proposed: (1) in
accordance with the transfer of
authority in title X, changing all
references in part 160 from the FTC to
the Bureau; and (2) renaming part 160
to “Privacy of Consumer Financial
Information under the Gramm-Leach-
Bliley Act” to harmonize the title of part
160 with a new part of the
Commission’s regulations.?

The 60-day public comment period on
the Proposal expired on December 27,
2010. In response to the Proposal, the
Commission received a total of six
comments: Two substantive comments
and four other comments that did not
address the merits or substance of the
Proposal.

The Securities Industry and Financial
Markets Association (“SIFMA”’)
commented on the following aspects of
the proposal: (1) The proposed

creates a new consumer financial services regulator,

the Bureau of Consumer Financial Protection (the
“Bureau’’), that will assume most of the consumer
financial services regulatory responsibilities
currently spread among numerous agencies.
However, these rules will continue to apply to
financial institutions that are subject to the
Commission’s jurisdiction. In addition, the
Commission will continue to have plenary
oversight authority over such institutions.

6 Specifically, section 1093 of the Dodd-Frank Act
amends section 504 of the GLB Act by providing
that “the [CFTC] shall have the authority to
prescribe such regulations as may be necessary to
carry out the purposes of [title V of the GLB Act]
with respect to any financial institutions and other
persons subject to the jurisdiction of the [CFTC]
under section 5g of the [CEA].”” As discussed in the
proposing release, the Commission has determined
that section 1093 simply reaffirms its authority to
prescribe regulations under title V of the GLB Act.

7 Title VII of the Dodd-Frank Act creates two new
entities over which the Commission has
jurisdiction: swap dealers (“SDs”) and major swap
participants (“MSPs”). The terms “SD”’ and “MSP”
as used in this final rule refer to the statutory
definitions of such terms as defined in title VII of
the Dodd-Frank Act, and as may be further defined
by the Commission in a future final rulemaking. See
section 721(b) of the Dodd-Frank Act, which
provides that the Commission has the authority to
adopt rules further defining any term in the CEA
in a manner that is consistent with the Dodd-Frank
Act. See also section 721(c) which provides that the
Commission is required to adopt a rule to further
define, inter alia, the terms “swap dealer” and
“major swap participant” to include transactions
and entities that have been structured to evade
provisions in the Dodd-Frank Act.

8In a forthcoming release, the Commission plans
to promulgate a new part 162, which provides
privacy protections under the Fair Credit Reporting
Act, 15 U.S.C. 1681 et seq. (“FCRA”).

compliance date; (2) the annual burden
estimate for the purpose of the
Paperwork Reduction Act analysis and
cost-benefit analysis; and (3) the
appropriate standard applicable with
regard to state laws.

The International Swaps and
Derivatives Association, Inc. (“ISDA”)
and the Financial Services Roundtable
(“FSR”) jointly submitted a comment
letter generally in support of the
Proposal. That is, ISDA and the FSR did
not provide specific comments in
response to the Proposal. ISDA and the
FSR, however, encouraged the
Commission to work collaboratively
with other agencies to decrease
duplication in regulation and increase
efficiency industry-wide.

The Commission’s final rules, the
specific comments noted above and the
Commission’s responses to those
specific comments are discussed in
greater detail below.?

II. Rule Amendments

A. Renaming the Title of Part 160

The Commission is renaming the title
of part 160 to reflect the scope of the
part 160 regulations. The Commission’s
part 160 regulations implement certain
protections for the privacy of consumer
financial information under the GLB
Act. To harmonize the title of part 160
with the new part 162 being adopted
under a separate rulemaking,1° Part 160
is renamed ‘““Privacy of Consumer
Financial Information under the
Gramm-Leach-Bliley Act.”

B. Scope of 17 CFR 160.1(b)

Regulation 160.1(b) sets out the scope
of the Commission’s rules and identifies
the financial institutions covered by the
rules that include CFTC registrants
regardless of whether they are required
to register with the Commission. As
referenced above, the Commission is
amending the scope of part 160 to add
SDs and MSPs.

C. Section 160.3—Definitions

Since the scope of the regulations
extends to SDs and MSPs, the
Commission amends § 160.3 to add the
definitions of SDs and MSPs to the list

9 This final rule incorporates technical revisions
to its proposed amendments to add clarity. These
revisions are not substantive and are not of the
nature for which notice and comment must be
provided under the Administrative Procedure Act.
For example, in § 160.3(x)(7), the Commission
deleted the language ““subject to the jurisdiction of
the Commission” after the term “Any swap dealer,”
since the Commission believes that the inclusion of
such language was redundant and unnecessary.

10Tn a forthcoming release titled ‘“Business
Affiliate Marketing and Disposal of Consumer
Information Rules,” the Commission will adopt a
new part 162 of its regulations.
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of defined terms under § 160.3.
Specifically, the Commission defines
“major swap participant” to have the
same meaning as in section 1a(33) of the
CEA, as further defined by the
Commission’s regulations, and includes
any person registered as such
thereunder. The Commission defines
“swap dealer” to have the same
meaning as in section 1a(49) of the CEA,
as further defined by the Commission’s
regulations, and includes any person
registered as such thereunder.

There are existing definitions and
related provisions under part 160 that
are amended to include these new
registrants. Specifically, the definitions
of “financial institution”, “affiliate”,
and “you” are amended to include swap
dealers and major swap participants.

D. Section 160.15—Other Exceptions to
Notice and Opt-out Requirements

As noted above, title X of the Dodd-
Frank Act transferred certain authority
from the FTC to the Bureau.
Accordingly, the Commission is
changing the reference from the FTC to
the Bureau in § 160.15 to reflect that the
Bureau is now a Federal functional
regulator.

E. Section 160.17(b)—Relation to State
Laws

Existing § 160.17(b) of the
Commission’s regulations clarifies the
relationship of title V to state consumer
protection laws. As a result of the
creation of the Bureau and the transfer
of certain authority from the FTC to the
Bureau, the Commission proposed to
amend § 160.17(b) by replacing it with
the standard set out in section
1041(a)(2) of the Dodd-Frank Act. In the
Commission’s view, while the language
of the standard in section 1041(a)(2) is
structured slightly different from the
existing standard in § 160.17(b), the
Commission believed that the proposed
language was nearly identical in
substance to the current standard in
§160.17(b).

SIFMA commented that the standard
for relation to state laws should be the
same as the standard under section
507(b) of the GLB Act. SIFMA asserted
that the appropriate standard should
more closely follow section 507(b)—not
section 1041 of the Dodd-Frank Act—
because the former standard would
achieve maximum consistency with the
rules of the Office of the Comptroller of
the Currency, the Board of Governors of
the Federal Reserve System, the Federal
Depository Insurance Corporation, the
Office of Thrift Supervision, the
National Credit Union Administration,
and the Securities and Exchange
Commission (collectively, the

“Agencies”’) and would maintain the
settled expectations of the market
participants, which have complied with
the standards of GLB Act for several
years.

The Commission has carefully
considered SIFMA’s comment and has
amended § 160.17(b) to use the language
of section 507(b) of the GLB Act, as
amended by section 1093(6) of the
Dodd-Frank Act. The Commission
recognizes that market participants are
familiar with the standard in section
507(b) of the GLB Act, and therefore,
changing the language of the standard
ever so slightly from what is in section
507(b) may create unnecessary and
unintended confusion.

F. Section 160.30—Procedures to
Safeguard Customer Records and
Information

Section 160.30 requires CFTC
registrants to adopt policies and
procedures that, among other things,
address administrative, technical and
physical safeguards for the protection of
customer records and information. The
Commission amends the introductory
sentence of § 160.30 to add SDs and
MSPs to the list of CFTC registrants that
must comply with this requirement.

I1I. Effective Date

In the Proposal, the Commission
proposed to adopt the amendments to
part 160 on July 21, 2011, which
coincides with the designated transfer
date when various Federal agencies
transfer their consumer protection
authority to the Consumer Financial
Protection Bureau pursuant to section
1100H of the Dodd-Frank Act.1? In
response to the proposed effective date,
SIFMA expressed concern that this
timeframe would not provide covered
entities with a reasonable amount of
time to address and implement the new
rules. To address this concern, SIFMA
requested that the Commission extend
the effective date of the final rules to
commence nine months from the date of
the rules’ publication in the Federal
Register to ensure a reasonable time for
compliance.

The Commission partly agrees with
SIFMA’s comment in that SDs and
MSPs may need a reasonable amount of
time to comply with the amendments to
part 160 since these are two new types
of Commission-regulated entities. The
Commission, however, believes that
nine months is more time than is
necessary for these new regulated
entities to comply with part 160. The
Commission has decided to establish
staggered compliance dates for its

11 See 75 FR 57252-02, Sept. 20, 2010.

regulated entities that fall within the
scope of part 160.12 Specifically, with
respect to those Commission-regulated
entities that were previously complying
with part 160—FCMs, IBs, CPOs, CTA,
and RFEDs—the amendments to part
160 will not require that these entities
materially alter their compliance
programs. Accordingly, in the
Commission’s view, the appropriate
compliance date for these entities is 120
days from the date of publication in the
Federal Register. With respect to SDs
and MSPs, the compliance date for these
entities is 60 days from the date of
publication of the Commission’s final
entities definitional rulemaking, which
shall be published in the Federal
Register at a date in the future.13

IV. Related Matters

A. Cost-Benefit Considerations.

Section 15(a) of the CEA explicitly
requires the Commission to consider the
costs and benefits of its actions before
issuing a rule or order under the CEA.
By its terms, section 15(a) neither
requires the Commission to quantify the
costs and benefits of amendments to
regulations, nor does it require the
Commission to determine whether the
benefits of the amendments outweigh its
costs. Section 15(a) specifies that the
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may in its discretion give
greater weight to any one of the five
enumerated areas and could in its
discretion determine that,
notwithstanding its costs, a particular
amendment is necessary or appropriate
to protect the public interest or to
effectuate any of the provisions or
accomplish any of the purposes of the
CEA.

Promulgated in 2001, part 160 of the
Commission’s regulations currently
applies to several types of Commission-
regulated entities, including FCMs, IBs,
CTAs, CPOs and RFEDs. The
Commission proposed and later
promulgated the rules in part 160 in
concert with the Agencies in order to
broadly protect individual customers
from all types of regulated businesses

12 The effective date of the amendments to part
160 shall be 60 days from the date of publication
in the Federal Register.

13 See the Commission’s proposed entities
definitional rulemaking at 75 FR 80174, Dec. 21,
2010.
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(including businesses that are regulated
with the Commission) that have access
to nonpublic personal information. Part
160 imposes disclosure and procedural
requirements that are either mandated
by or fully consistent with the privacy
provisions of the GLB Act and section
5g of the CEA.

The Dodd-Frank Act created two new
entities over which the Commission has
jurisdiction (i.e., SDs and MSPs), and
specifically mandated that the
Commission has the authority to
prescribe regulations as necessary to
carry out the purposes of title V of the
GLB Act for entities under its
jurisdiction. In its Proposal, the
Commission primarily sought to expand
the scope of part 160 to cover these new
entities because the Commission
believes that, like FCMs, IBs, CTAs,
CPOs and RFEDs, these new entities are
more likely to have access to nonpublic
personal information. The cost-benefit
discussion in the Proposal analyzed the
costs and benefits of extending the
existing regulatory regime in part 160 to
these new entities.

The Commission has considered the
costs and benefits of the final rule in
light of comments received and the
specific areas of concern identified in
section 15(a). An analysis of the section
15(a) factors is set out immediately
below, followed by a discussion of the
comments received in response to the
Commission’s cost-benefit discussion in
the Proposal.

1. Protection of market participants
and the public. The requirements to
provide opt out notices and to protect
customer information will benefit
market participants and the public by
protecting the privacy of their
nonpublic personal information. The
Commission believes that extending
these requirements to SDs and MSPs
will further ensure the protection of
nonpublic personal information. The
Commission further believes that the
costs, which will be placed on these
new entities will not exceed those costs
currently placed on FCMs, IBs, CTAs,
CPOs and RFEDs. In the Commission’s
view, SDs and MSPs will likely have
similar resources and administrative
infrastructure to comply with the part
160 requirements. Moreover, while
these new entities will likely incur some
incremental costs in complying with
part 160, the privacy protection benefits
that will accrue to the general public far
outweigh those costs.

2. Efficiency and competition. The
requirements to provide initial and
annual privacy notices will benefit
efficiency and competition by allowing
customers to compare the privacy
policies of financial institutions. The

Commission’s final rules also will
benefit efficiency and competition by
allowing SDs and MSPs flexibility to
distribute notices and to adopt policies
and procedures to protect customer
information that are best suited to the
institution’s business and needs. As
noted above, the Commission believes
that the costs, which will be placed on
these new entities will not exceed those
costs currently placed on FCMs, IBs,
CTAs, CPOs and RFEDs. Indeed, SDs
and MSPs will likely have similar
resources and administrative
infrastructure to comply with the part
160 requirements.

3. Price discovery and financial
integrity of futures and swaps markets,
price discovery and sound risk
management practices. The final rules
should have no effect, from the
standpoint of imposing costs or creating
benefits, on the price discovery function
or financial integrity of the futures and
swaps markets or on the risk
management practices of SDs or MSPs.

4. Other public interest
considerations. In the same manner that
part 160 was designed to minimize the
costs of compliance on FCMs, IBs,
CTAs, CPOs and RFEDs, part 160 will
similarly provide SDs and MSPs with
maximum flexibility, consistent with
legal requirements, to design their own
compliance systems. Ultimately, the
Commission believes that extending the
scope of part 160 to SDs and MSPs will
harmonize privacy protections for
individual customers across the futures
and swaps markets.

5. Response to comments. In its
Proposal, the Commission solicited
comment on its consideration of these
costs and benefits. The Commission
received one comment with respect to
costs and benefits of the Proposal.
Specifically, SIFMA argued that the
Commission also should consider
anticipated additional costs associated
with monitoring the privacy and opt-out
notice process, addressing consumer
issues, and adjusting records to comport
with consumer requests. SIFMA did not
provide specific cost information to
support its comments.

Despite SIFMA’s argument that the
Commission did not consider the
additional costs identified above, there
are several Commission-regulated
entities that already comply with part
160, and the final rule simply extends
this protection to new registrants, SDs
and MSPs. As noted above, the
Commission believes that the costs,
which will be placed on these new
entities will be no greater than those
costs currently placed on FCMs, IBs,
CTAs, CPOs and RFEDs. In the
Commission’s view, there is no reason

why SDs and MSPs should be excluded
from these requirements to the extent
that they conduct business with a
natural person. SDs and MSPs will
likely have similar resources and
administrative infrastructure to comply
with the part 160 requirements. The
additional costs that SIFMA raised (but
did not articulate with specificity) were
subsumed within the considerations
discussed in the Proposal.14

In line with Section 15(a) of the CEA,
the Commission believes that extending
these provisions to SDs and MSPs is in
the public interest and will further
protect market the general public,
promote efficiency and competition,
and address other public interest
considerations such as the
harmonization of regulation across the
futures and swaps markets. In the
Commission’s view, these benefits far
outweigh the additional costs that
SIFMA cited.

B. Paperwork Reduction Act.

This rule contains information
collection requirements. As required by
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501 et seq., the Commission
submitted a copy of the Proposal to the
Office of Management and Budget
(“OMB”’) for review. The Commission
may not sponsor, and a person is not
required to respond to an information
collection unless it displays a currently
valid OMB control number.

The final rule, affecting part 160,
titled “Privacy of Consumer Financial
Information,” OMB Control Number
3038—0055, expands the scope of this
part to cover SDs and MSPs, two new
classes of registrants, now subject to
Commission jurisdiction. The final rule
imposes mandatory requirements for
these entities. SDs and MSPs must
provide initial and annual privacy and
opt-out notices to all customers that are
natural persons.

In response to the Commission’s
request in the notice of proposed
rulemaking for comments on any
potential paperwork burden associated
with this regulation, only one
commenter provided a substantive
comment addressing the merits of the
Commission’s proposed PRA
calculations. In particular, SIFMA
proposed that the burden estimate
should be refined to reflect anticipated
additional burden hours associated with
monitoring the privacy and opt-out
notice process, addressing consumer
issues, and adjusting records to comport
with consumer requests.

14 See the Commission’s cost-benefit discussion
and Paperwork Reduction Act analysis at 75 FR at
66016-17.
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Based on this comment, the
Commission estimates that the
approximately 300 SDs and MSPs may
incur additional burden hours.
Consequently, it is anticipated the 300
SDs and MSPs may incur an additional
aggregate of 1440 burden hours than
what was stated in the Proposal,
monitoring an average of 20 notices per
year, with an average monitoring time of
.24 hours per notice. Accordingly, the
Commission has submitted to the OMB
an amended calculation of the annual
burden hours for SDs and MSPs. OMB
has approved a revision to Control
Number 3038-0055 to cover the revision
in the Commission’s annual burden
calculation.

C. Regulatory Flexibility Act.

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires that Federal
agencies consider whether their
proposed regulations will have a
significant economic impact on a
substantial number of small entities.
The rule amendments adopted herein
now will affect SDs and MSPs, in
addition to the certain Commission
regulated entities that are currently
subject to Commission’s regulations
under part 160. These regulations
require periodic notice to be provided to
individuals who obtain financial
products or services primarily for
personal, family, or household purposes
from the institutions, and may be
satisfied by the use of a model notice
developed by the Commission and other
regulatory agencies to minimize the
burden of compliance. The Commission
certified in the Proposal that these rules
will not have a significant economic
impact on a substantial number of small
entities. Accordingly, because the
Commission received no substantive
comments from the public addressing
the merits of the proposed rule, nothing
alters the Commission’s determination
that the obligations created by these rule
amendments will not create a significant
economic impact on a substantial
number of small entities.

D. Regulatory Text.

List of Subjects in 17 CFR Part 160

Brokers, Dealers, Consumer
protection, Privacy, Reporting and
recordkeeping requirements.

For the reasons articulated in the
preamble, the Commission amends part
160 of title 17 of the Code of Federal
Regulations as follows:

m 1. The authority citation for part 160
is revised to read as follows:

Authority: 7 U.S.C. 7b-2 and 12a(5); 15

U.S.C 6801, et seq., and sec. 1093, Pub. L.
111-203, 124 Stat. 1376.

m 2. The heading for part 160 is revised
to read as follows:

PART 160—PRIVACY OF CONSUMER
FINANCIAL INFORMATION UNDER
TITLE V OF THE GRAMM-LEACH-
BLILEY ACT

m 3. Amend section 160.1 by revising
paragraph (b) to read as follows:

§160.1 Purpose and scope.

* * * * *

(b) Scope. This part applies only to
nonpublic personal information about
individuals who obtain financial
products or services primarily for
personal, family, or household purposes
from the institutions listed below. This
part does not apply to information about
companies or about individuals who
obtain financial products or services
primarily for business, commercial, or
agricultural purposes. This part applies
to all futures commission merchants,
retail foreign exchange dealers,
commodity trading advisors, commodity
pool operators, introducing brokers,
major swap participants and swap
dealers that are subject to the
jurisdiction of the Commission,
regardless whether they are required to
register with the Commission. These
entities are hereinafter referred to in this
part as “you.” This part does not apply
to foreign (non-resident) futures
commission merchants, retail foreign
exchange dealers, commodity trading
advisors, commodity pool operators,
introducing brokers, major swap
participants and swap dealers that are
not registered with the Commission.

m 4. Amend § 160.3 as follows:

m a. Revise paragraphs (a), (n)(1)(i),
()(1)(ii), and (0)(1)(i);

m b. Redesignating paragraphs (w) and
(x) as paragraphs (y) and (z);

m c. Redesignating paragraphs (s)
through (v) as paragraphs (t) through
(w);

m d. Adding new paragraphs (s) and (x);
m e. Revising new designated
paragraphs (y)(4) and (y)(5); and

m f. Adding new paragraph (y)(6) and (7)
to read as follows:

§160.3 Definitions.

* * * * *

(a) Affiliate of a futures commission
merchant, retail foreign exchange
dealer, commodity trading advisor,
commodity pool operator, introducing
broker, major swap participant, or swap
dealer means any company that
controls, is controlled by, or is under
common control with a futures
commission merchant, retail foreign
exchange dealer, commodity trading
advisor, commodity pool operator,

introducing broker, major swap
participant, or swap dealer that is
subject to the jurisdiction of the
Commission. In addition, a futures
commission merchant, retail foreign
exchange dealer, commodity trading
advisor, commodity pool operator,
introducing broker, major swap
participant, or swap dealer subject to
the jurisdiction of the Commission will
be deemed an affiliate of a company for
purposes of this part if:

(1) That company is regulated under
title V of the GLB Act by the Bureau of
Consumer Financial Protection or by a
Federal functional regulator other than
the Commission; and

(2) Rules adopted by the Bureau of
Consumer Financial Protection or
another Federal functional regulator
under title V of the GLB Act treat the
futures commission merchant, retail
foreign exchange dealer, commodity
trading advisor, commodity pool
operator, introducing broker, major
swap participant, or swap dealer as an
affiliate of that company.

* * * * *

(m)(1) * * *

(i) Any futures commission merchant,
retail foreign exchange dealer,
commodity trading advisor, commodity
pool operator, introducing broker, major
swap participant, or swap dealer that is
registered with the Commission as such
or is otherwise subject to the
Commission’s jurisdiction; and
* * * * *

(2) * K* %

(i) Any person or entity, other than a
futures commission merchant, retail
foreign exchange dealer, commodity
trading advisor, commodity pool
operator, introducing broker, major
swap participant, or swap dealer that,
with respect to any financial activity, is
subject to the jurisdiction of the

Commission under the Act.
* * * * *

(0)(2) * * *

(i) Any product or service that a
futures commission merchant, retail
foreign exchange dealer, commodity
trading advisor, commodity pool
operator, introducing broker, major
swap participant, or swap dealer could
offer that is subject to the Commission’s
jurisdiction; and
* * * * *

(s) Major swap participant. The term
“major swap participant” has the same
meaning as in section 1a(33) of the
Commodity Exchange Act, 7 U.S.C. 1 et
seq., as may be further defined by this
title, and includes any person registered

as such thereunder.
* * * * *



Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

43879

(x) Swap dealer. The term “swap
dealer” has the same meaning as in
section 1a(49) of the Commodity
Exchange Act, 7 U.S.C. 1 et seq., as may
be further defined by this title, and
includes any person registered as such
thereunder.

* * * * *

L

(y)

(4) Any commodity pool operator;
(5) Any introducing broker;

(6) Any major swap participant; and
(7) Any swap dealer.

* * * * *

m 5. Revise § 160.15(a)(4) to read as
follows:

§160.15 Other exceptions to notice and
opt out requirements.
* * * * *

(4) To the extent specifically
permitted or required under other
provisions of law and in accordance
with the Right to Financial Privacy Act
of 1978, 12 U.S.C. 3401 et seq., to law
enforcement agencies (including a
Federal functional regulator, the
Secretary of the Treasury, with respect
to 31 U.S.C. Chapter 53, Subchapter II
(Records and Reports on Monetary
Instruments and Transactions) and 12
U.S.C. Chapter 21 (Financial
Recordkeeping), a State insurance
authority, with respect to any person
domiciled in that insurance authority’s
state that is engaged in providing
insurance, and the Bureau of Consumer
Financial Protection), self-regulatory
organizations, or for an investigation on

a matter related to public safety;
* * * * *

m 6. Amend § 160.17 by revising
paragraph (b) to read as follows:

§160.17 Relation to state laws.

* * * * *

(b) Greater protection under state law.
For purposes of this section, a state
statute, regulation, order or
interpretation is not inconsistent with
the provisions of this part if the
protection such statute, regulation,
order or interpretation affords any
person is greater than the protection
provided under this part, as determined
by the Bureau of Consumer Financial
Protection, after consultation with the
Commission, on its own motion or upon
the petition of any interested party.

m 7. Revise § 160.30 to read as follows:

§160.30 Procedures to safeguard
customer records and information.

Every futures commission merchant,
retail foreign exchange dealer,
commodity trading advisor, commodity
pool operator, introducing broker, major
swap participant, and swap dealer

subject to the jurisdiction of the
Commission must adopt policies and
procedures that address administrative,
technical and physical safeguards for
the protection of customer records and
information.

Issued in Washington, DC on July 7, 2011
by the Commission.
David A. Stawick,

Secretary of the Commission.

Appendices to Privacy of Consumer
Financial Information; Conforming
Amendments Under Dodd-Frank Act—
Commission Voting Summary and
Statements of Commissioners

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix 1—Commission Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers, O’Malia and
Chilton voted in the affirmative; no
Commissioner voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the final rulemaking to expand
the scope of privacy protections for consumer
financial information under the Gramm-
Leach-Bliley Act. The rulemaking expands
the scope of the Commission’s existing
privacy protections afforded to consumers’
information—under the Commission’s Part
160 rules—to swap dealers and major swap
participants.

[FR Doc. 2011-17710 Filed 7-21-11; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 162
RIN 3038-AD12

Business Affiliate Marketing and
Disposal of Consumer Information
Rules

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission is adopting
regulations to implement new statutory
provisions enacted by title X of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act. These
regulations apply to futures commission
merchants, retail foreign exchange
dealers, commodity trading advisors,
commodity pool operators, introducing
brokers, swap dealers and major swap
participants. The Dodd-Frank Act
provides the Commission with authority
to implement regulations under sections

624 and 628 of the Fair Credit Reporting
Act. The regulations implementing
section 624 of the Fair Credit Reporting
Act require CFTC-regulated entities to
provide consumers with the opportunity
to prohibit affiliates from using certain
information to make marketing
solicitations to consumers. The
regulations implementing section 628 of
the FCRA require CFTC-regulated
entities that possess or maintain
consumer report information in
connection with their business activities
to develop and implement written
policies and procedures for the proper
disposal of such information.

DATES: Effective date: September 20,
2011.

Compliance dates: Futures
commission merchants, commodity
pool operators, commodity trading
advisors, introducing brokers, and retail
foreign exchange dealers shall be in
compliance with these rules not later
than November 21, 2011. Swap dealers
and major swap participants shall be in
compliance with these rules not later
than 60 days after the effective date of
the final entities definition rulemaking,
which the Commission will have
published in the Federal Register at a
future date.

FOR FURTHER INFORMATION CONTACT: Carl
E. Kennedy, Counsel, (202) 418-6625,
Commodity Futures Trading
Comumission, Office of the General
Counsel, Three Lafayette Centre, 1155
21st Street, NW., Washington, DC
20581, facsimile number (202) 418—
5524, e-mail: ¢ kennedy@cftc.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. Rule Amendments

A. Affiliate Marketing Rules
B. Disposal Rules

II. Cost-Benefit Analysis

III. Paperwork Reduction Act
IV. Regulatory Flexibility Act
V. Text of Final Rules

I. Background

On October 27, 2010, the Commodity
Futures Trading Commission
(“Commission” or “CFTC”) proposed in
the Federal Register the addition of a
new part 162 to its Regulations (the
“Proposal’’).! New part 162 was
proposed to implement section 1088 of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act 2 (“Dodd-

1 See 75 FR 66018, Oct. 27, 2010.

2 See the Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010). The text of the Dodd-Frank Act
may be accessed at http://www.cftc.gov./
LawRegulation/OTCDERIVATIVES/index.htm.
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Frank Act”), which sets out two
amendments to the Fair Credit
Reporting Act (“FCRA”)3 and the Fair
and Accurate Credit Transactions Act of
2003 (“FACT Act”’).4 As amended, the
FCRA directs the Commission to
promulgate regulations that are
intended to provide privacy protections
to certain consumer information held by
any person that is subject to the
enforcement jurisdiction of the
Commission. One provision of section
1088 of the Dodd-Frank Act amends
section 214(b) of the FACT Act—which
added section 624 to the FCRA in
2003—and directs the Commission to
implement the provisions of section 624
of the FCRA with respect to persons that
are subject to the CFTC’s enforcement
jurisdiction. Section 624 of the FCRA
gives consumers the right to prohibit
certain CFTC-regulated entities 5 from
using certain information obtained from
an affiliate to make solicitations to that
consumer (hereinafter referred in this
preamble as the “‘affiliate marketing
rules”). Specifically, 17 CFR 162.3
establishes the basic rules governing the
requirement to provide the consumer
with notice, a reasonable opportunity
and a simple method to opt out of a
company’s use of eligibility information
that it obtains from an affiliate for the
purpose of making solicitations to the
consumer. This section and the affiliate

3 See 15 U.S.C. 1681-1681x. The FCRA, enacted
in 1970, sets standards for the collection,
communication, and use of information bearing on
a consumer’s credit worthiness, credit standing,
credit capacity, character, general reputation,
personal characteristics, or mode of living that is
collected and communicated by consumer reporting
agencies.

4 See Public Law 108-159, Section 214, 117 Stat.
1952, 1980 (2003). The FACT Act was signed into
law on December 4, 2003. The FACT Act amended
the FCRA to enhance the ability of consumers to
combat identity theft, to increase the accuracy of
consumer reports, to allow consumers to exercise
greater control regarding the type and amount of
solicitations they receive, and to restrict the use and
disclosure of sensitive medical information. A
portion of section 214 of the FACT Act amended
the FCRA to add section 624 to the FCRA.

5The CFTC-regulated entities that were covered
in the Proposal included futures commission
merchants (“FCMs”), retail foreign exchange
dealers (“RFEDs”), commodity trading advisors
(“CTAs”), commodity pool operators (“CPOs”),
introducing brokers (“IBs”), swap dealers (“SDs”),
or major swap participants (“MSPs”). Title VII of
the Dodd-Frank Act created two new entities,
which are subject to the jurisdiction of the
Commission: SDs and MSPs. Section 162.2(n) of the
Commission’s regulations, 17 CFR 162.2(n), defines
the term “‘major swap participant” to have the same
meaning as in section 1a(33) of the Commodity
Exchange Act, 7 U.S.C. 1 et seq. (“CEA”), as may
be further defined by the Commission’s regulations,
and includes any person registered as such
thereunder. Section 162.2(r) of the Commission’s
regulations, 17 CFR 162.2(r), defines the term
“swap dealer” to have the same meaning as in
section 1a(49) of the CEA, as may be further defined
by the Commission’s regulations, and includes any
person registered as such thereunder.

marketing rule requirements are
discussed in more detail below.

The other provision in section 1088 of
the Dodd-Frank Act amends section 628
of the FCRA and mandates that the
Commission implement regulations
requiring persons subject to the CFTC’s
jurisdiction who possess or maintain
consumer report information in
connection with their business activities
to properly dispose of that information
(hereinafter referred to in this preamble
as the “disposal rules”).

Both sections 624 and 628 of the
FCRA required various Federal agencies
charged with regulating financial
institutions in possession of consumer
information to issue regulations in final
form in consultation and coordination
with each other. In particular, these
sections required the Office of the
Comptroller of the Currency (“OCC”),
the Board of Governors of the Federal
Reserve System (“Board”), the Federal
Deposit Insurance Corporation
(“FDIC”), the Office of Thrift
Supervision (“OTS”), the National
Credit Union Administration (“NCUA”)
(collectively, the “Banking Agencies”),
the Securities and Exchange
Commission (“SEC”’) and the Federal
Trade Commission (“FTC”) (the SEC,
FTC and the Banking Agencies, are
collectively, the “Agencies”) in
consultation and coordination with one
another, to issue rules implementing
these sections of the FCRA. The
Agencies already have adopted final
affiliate marketing rules and disposal
rules.® The Commission, after
consulting with many of the Agencies,
is acting now pursuant to the Dodd-
Frank Act to finalize and implement the
affiliate marketing rules and disposal
rules.

The 60-day public comment period on
the Proposal expired on December 27,
2010.7 In response to the Proposal, the
Commission received a total of four
comment letters.8 Two of the four
addressed the merits or substance of the
Proposal.? Specifically, these comments

6 For the disposal rules adopted by the various
Federal agencies, see 69 FR 68690 (Nov. 24, 2004)
(FTC); 69 FR 77610, Dec. 28, 2004 (Banking
Agencies); 73 FR 13692, Mar. 13, 2008 (SEC). For
the affiliate marketing rules adopted by the various
Federal agencies, see 72 FR 61424, Oct. 31, 2007
(FTC); 72 FR 62910, Nov. 7, 2007 (Banking
Agencies); 74 FR 58204, Sept. 10, 2009 (SEC).

7 See 75 FR at 66019.

8Copies of these comment letters are available on
the Commission’s Web site at http://www.cftc.gov.

9The Securities Industry and Financial Markets
Association (“SIFMA”’) submitted a comment letter
dated December 20, 2010 (the “SIFMA letter”). The
International Swaps and Derivatives Association
(“ISDA”) and the Financial Services Roundtable
(“FSR”) jointly submitted a comment letter dated
December 27, 2010 (the “ISDA/FSR letter”). As

addressed the following issues: (1)
Consistency with the other Agencies’
final regulations; (2) minor changes to
the “consumer” definition; (3)
correction of minor typographical
errors; (4) the compliance date of the
rules; and (5) consideration of
additional burdens that Commission did
not address in the Proposal’s Paperwork
Reduction Act and cost-benefit
analyses.10

II. Rule Amendments

A. Affiliate Marketing Rules

Section 624 of the FCRA generally
provides that a consumer can block
certain CFTC-regulated entities from
soliciting the consumer ! based on
eligibility information 12 that such
registrant received from an affiliate 13
that has or previously had a pre-existing
business relationship 14 with that

noted above, both letters are available on the
Commission’s Web site.

10 The Commission also has made a few technical
revisions to its final rules to add clarity. For
example, in § 162.4(a)(2)(ii), the Commission
revised two of the examples of what constitutes a
continuing relationship with a covered affiliate.
Specifically, the Commission revised these
examples to demonstrate instances where an SD or
MSP may have such a relationship, and where a
swap transaction may evidence such a relationship.

11 Proposed § 162.2(f) defined the term
“consumer” to mean an individual person. This
definition follows the statutory definition in section
603(c) of the FCRA. As was noted in the preamble
to the Proposal, an individual acting through a legal
representative qualifies as a consumer. The
Commission is amending the definition in the final
rule as described herein to address comments
received in response to the Proposal.

12 See 17 CFR 162.2(k), which defines the term
“eligibility information” to mean any information
that would be a consumer report if the exclusions
from the definition of “consumer report” in section
603(d)(2)(A) of the FCRA did not apply. Examples
of the type of information that would fall within the
definition of “eligibility information” includes an
affiliate’s own transaction or experience
information, such as information about a
consumer’s account history with that person, and
other information, such as information from credit
bureau reports or applications. The term “eligibility
information” does not include aggregate or blind
data that does not contain personal identifiers.
Examples of personal identifiers include account
numbers, names, or addresses, as well as Social
Security numbers, driver’s license numbers,
telephone numbers, or other types of information
that, depending on the circumstances or when used
in combination, could identify the consumer.

13 See 17 CFR 162.2(a), which defines “affiliates”
to mean “any person that is related by common
ownership or common corporate control with a
covered affiliate.”

14 See 17 CFR 162.2(q), which defines the term
“‘pre-existing business relationship” to mean a
relationship between a person (or a person’s
licensed agent) and a consumer based on the
following: (1) A financial contract between the
person and the consumer that is in force on the date
on which the consumer is sent a solicitation by this
subpart; (2) the purchase, rental, or lease by the
consumer of a person’s financial products or
services, or a financial transaction (including
holding an active account or a policy in force or
having another continuing relationship) between


http://www.cftc.gov

Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

43881

consumer. To implement section 624 of
the FCRA, § 162.3(a) establishes three
conditions that must be met before a
covered affiliate 15 that does not have a
pre-existing business relationship with a
consumer may use eligibility
information to make a solicitation 16 to
that consumer.1? First, the rule provides
that a notice must be clearly and
conspicuously 18 disclosed to the
consumer in writing or, if the consumer
agrees, electronically, in a concise 19
notice that the covered affiliate that
does not have a pre-existing business
relationship may use shared eligibility
information to make solicitations to the
consumer.29 Second, the consumer must
be provided a reasonable opportunity
and a reasonable and simple method to
opt out of the use of that eligibility

the consumer and the person, during the 18-month
period immediately preceding the date on which a
solicitation covered by this subpart is sent to the
consumer; or (3) an inquiry or application by the
consumer regarding a financial product or service
offered by that person during the three-month
period immediately preceding the date on which
the consumer is sent a solicitation covered by this
subpart.

15 See 17 CFR 162.2(h), which defines the term
“covered affiliate” to mean an FCM, RFED, CTA,
CPO, IB, SD, or MSP, which is subject to the
jurisdiction of the Commission.

16 See 17 CFR 162.2(r), which defines the term
“solicitation” to mean the marketing of a financial
product or service initiated by a covered affiliate to
a particular consumer that is based on eligibility
information communicated to the covered affiliate
by its affiliate and is intended to encourage the
consumer to purchase the covered affiliate’s
financial product or service. A communication,
such as a telemarketing solicitation, direct mail, or
e-mail, is a solicitation if it is directed to a specific
consumer based on eligibility information. The
definition of solicitation does not, however, include
communications that are directed at the general
public without regard to eligibility information,
even if those communications are intended to
encourage consumers to purchase financial
products and services from the person initiating the
communications.

17 Section 162.3(d) of the Commission’s
regulations sets forth when a covered affiliate
makes a solicitation to a consumer.

18 See 17 CFR 162.2(b), which defines the term
“clear and conspicuous” to mean reasonably
understandable and designed to call attention to the
nature and significance of the information
presented in the notice.

19 See 17 CFR 162.2(h), which defines the term
“‘concise” to mean a reasonably brief expression or
statement.

20 Section 162.3(b) of the Commission’s
regulations, 17 CFR 162.3(b), identifies the parties
who are responsible to provide the notice as either:
(1) The affiliate with a pre-existing business
relationship to report the initial opt-out notice
directly to the consumer; or (2) one or more of
affiliates to provide a joint notice to the consumer,
provided that at least one of the affiliates has or
previously had the pre-existing business
relationship with the consumer.

Section 162.4(b) provides that an opt-out election
must be effective for a period of at least five years
beginning when the consumer’s opt-out election is
received and implemented, unless the consumer
subsequently revokes the opt-out election in writing
or, if the consumer agrees, electronically.

information to make solicitations to the
consumer.2! Third, the consumer must
not have opted out.

As noted above, the Commission
received specific comments regarding
the definition of certain terms. In
particular, the Securities Industry
Financial Markets Association
(“SIFMA”) suggested that the
Commission amend the proposed
definition of the term “affiliate”” in order
to make it conform to the Agencies’
rules.22 In the Proposal, the Commission
defined “affiliate’” as ““any company that
is under common ownership or
common corporate control.” SIFMA
suggested that the Commission change
this definition by using the words
“related by” rather than “under.” The
Commission agrees that this change will
further the goal of consistency with
other Agencies’ rules and has adopted
this suggestion in its final rules.

In addition, SIFMA and, in a joint
letter, the International Swaps and
Derivatives Association (“ISDA”’) and
the Financial Services Roundtable
(“FSR”’) encouraged the Commission to
revise the “consumer” definition to
indicate that individuals who provide
identifiable information for non-
consumer purposes are not
“consumers.” 23 Specifically, these
commenters contend that the proposed
definition is over-inclusive and as a
result would include individuals such
as market makers, individual floor
brokers, locals, and others whose
individually identifiable information
may be collected in furtherance of
market-related transactions for non-
consumer purposes. These commenters
recommend that the Commission
employ a definition similar to that in
title V of the Gramm-Leach-Bliley Act.24
The Commission agrees that including
such individuals could possibly be
overreaching the intent of the FCRA,
and has added a qualifying statement to
the consumer definition which excludes
from that definition persons who are
“market makers, floor brokers, locals, or
individual persons whose information is
not collected to determine eligibility for
personal, family, or household
purposes.”

With respect to several of the
examples that the Commission set out in

21 Section 162.6(a) of the Commission’s
regulations, 17 CFR 162.6(a), sets forth the general
rule prohibiting covered affiliates from using
eligibility information about a consumer unless the
consumer is provided a reasonable opportunity to
opt out, as required by the proposed regulation.
Section 162.7(b) sets forth reasonable and simple
methods of opting out.

22 See the SIFMA letter at 3.

23 See the SIFMA letter at 4 and the ISDA/FSR
letter at 2.

24 See 15 U.S.C. 6809(9).

the Proposal’s preamble and rule text for
the affiliate marketing rules, SIFMA
noted that the Commission’s usage of
examples in the Proposal were
inconsistent with the usage of examples
by other Agencies in their final rules.25
In particular, SIFMA pointed out that,
unlike the other Agencies’ rules, the
Proposal does not contain examples of
“solicitation,” and does contain
examples of “eligibility information.”
SIFMA suggested that, to “maximize
[the final rules’] benefit and promote
consistency,” the Commission revise the
affiliate marketing rules to follow the
Agencies’ usage of examples in their
final affiliate marketing rules. That is,
when the Agencies have included
examples in the text of the rules, the
Commission should incorporate
examples into its final rules, and vice
versa. In addition, SIFMA asked the
Commission to indicate that the
examples are merely illustrative of
acceptable practices and are not
prescriptive. Lastly, SIFMA asked the
Commission to make clear that
examples and practices developed in
connection with the analogues rules of
the Agencies should be considered as
potential guidance for the Commission’s
rule.

Despite SIFMA’s comments, the
Commission does not believe that the
inclusion or exclusion of examples
warrants an interpretation of the
Commission’s final affiliate marketing
rules that is different than the
interpretation of the Agencies’ final
affiliate marketing rules. The
Commission has chosen a slightly
different approach than the Agencies in
terms of its usage of examples. This
approach should not be read to suggest
that the Commission intended a
different interpretation of its rules.
Indeed, the Commission has included
examples where it believes they will be
illustrative, and does not believe that
these examples should be read as
prescriptive. Lastly, the Commission has
decided not to include a statement to
the effect that the examples in the
Agencies’ rules should be considered as
guidance with respect to the
Commission’s rule. The Agencies’
examples are directed at their
registrants; the Commission’s examples
are directed at its registrants. Again,
these differences should not be
interpreted to suggest that the
Commission’s rule is different.

SIFMA also pointed out two
typographical errors which the
Commission has corrected in the final

25 See the SIFMA letter at 5.
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rules.26 These corrections were (1)
changing the word “market” to
“marketing” in § 162.3(a)(2); and (2)
changing the word “includes” to
“include” in §162.2(k).

B. Disposal Rules

Section 1088 of the Dodd-Frank Act
also amends section 628 of the FCRA,
which directs the Commission to adopt
comparable and consistent rules with
the Agencies regarding the disposal of
sensitive consumer information. The
purpose of these rules is to reduce the
risk of identity theft and other consumer
harm from improper disposal of a
consumer report or any record derived
from one. The Commission’s disposal
rules 27 apply to certain Commission-
regulated entities 28 that, for a business
purpose, maintain or otherwise possess
such consumer information.29

The general disposal requirement in
§162.21(a), 17 CFR 162.21, provides
that Commission-regulated entities
adopt reasonable, written policies and
procedures that address the
administrative, technical, and physical
safeguards for the protection of
consumer information.

A commenter suggested that the
Commission remove language from the
text of the Proposal, which requires
disposal to take place “pursuant to a
written disposal plan.” The commenter
suggested that such language would be
duplicative and possibly confusing
because the Proposal already required
“written policies and procedures’ for

26 See the SIFMA letter at 4-5.

27 See 17 CFR 162.2(i), which defines the terms
“dispose” or “disposal’”’ to mean the discarding or
abandonment of consumer information or the sale,
donation, or transfer of any medium, including
computer equipment, upon which consumer
information is stored. The Proposal noted that the
sale, donation, or transfer, as opposed to the
discarding or abandonment, of consumer
information would not be considered ‘““disposal”
under this definition. For example, an entity subject
to the disposal rule that transfers consumer report
information to a third party for marketing purposes
would not be discarding the information for the
purposes of the disposal rule. If the entity sells
computer equipment on which consumer report
information is stored, however, the sale would be
considered disposal. This definition is wholly
consistent with the definition of “dispose’ or
“disposal” in the Agencies’ final disposal rules. For
those reasons, the Commission adopts this
definition as proposed.

28 jke the affiliate marketing rules, the types of
Commission-regulated entities that are subject to
the disposal rules are FCMs, RFEDs, CTAs, CPOs,
IBs, SDs, and MSPs.

29 See 17 CFR 162.2(g), which defines the term
“consumer information” to mean any record about
an individual, whether in paper, electronic, or other
form that is a consumer report or is derived from
a consumer report (as defined section 603(d)(1) of
the FCRA). Consumer information also means a
compilation of such records. Gonsumer information
does not include information that does not identify
individuals, such as aggregate information or blind
data.

disposal. The commenter suggested that
the removal of this language would
further the conformity of this rule with
the other Agencies’ rules. The
Commission agrees and has removed the
requirement that disposal take place
“pursuant to a written disposal plan”
from the final rule text.

The standard for disposal is flexible to
allow these entities to determine what
measures are reasonable based on the
sensitivity of the information, the costs
and benefits of different disposal
methods, and relevant changes in
technology over time.

C. Compliance Dates

In the Proposal, the Commission
proposed to adopt part 162 on July 21,
which was intended to coincide with
the proposed effective date of the
Commission’s amendments to part 160
of its regulations.39 SIFMA requested
that the Commission extend the
effective date of the disposal and
affiliate marketing rules from July 21,
2011 to nine months after the date of
publication.3? SIFMA argued that this
would allow the covered entities
enough time to come into compliance
with the rules.

The Commission partly agrees with
SIFMA'’s comment with respect to the
new entities (i.e., SDs and MSPs) that
must comply with the final rules. The
effective date of the final rules will be
60 days from the date of publication in
the Federal Register. However, with
respect to FCMs, IBs, CTAs, CPOs, and
RFEDs, the Commission has decided to
establish a compliance date of 120 days
after the date of publication in the
Federal Register. In making its decision,
the Commission considered the amount
of time that the other Agencies’ final
rules gave to affected entities in order to
comply with their respective rules.
These Agencies gave their affected
entities 120 months to comply with the
provision of their respective rules. In
addition, the Commission considered
the fact that many of its regulated
entities are currently required to adhere
to the FTC’s disposal and affiliate
marketing rules which are substantially
identical.

With respect to SDs and MSPs, the
Commission has determined that these
new entities shall have 60 days after the
date of publication in the Federal
Register of the final entities definitional

30 See 75 FR 66014, Oct. 27, 2010. The effective
date of the part 160 conforming amendments
rulemaking was intended to follow the designated
transfer date when various Federal agencies transfer
their consumer protection authority to the
Consumer Financial Protection Bureau pursuant to
section 1100H of the Dodd-Frank Act.

31 See the SIFMA letter at 6.

rulemaking 32 to come into compliance
with these rules. The Commission
expects to approve and publish in the
Federal Register the final entities
definitional rulemaking at a date in the
future.

II. Cost-Benefit Considerations.

Section 15(a) of the CEA explicitly
requires the Commission to consider the
costs and benefits of its actions before
issuing a rule or order under the CEA.
By its terms, section 15(a) neither
requires the Commission to quantify the
costs and benefits of amendments to
regulations, nor does it require the
Commission to determine whether the
benefits of the amendments outweigh its
costs. Section 15(a) specifies that the
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may in its discretion give
greater weight to any one of the five
enumerated areas and could in its
discretion determine that,
notwithstanding its costs, a particular
amendment is necessary or appropriate
to protect the public interest or to
effectuate any of the provisions or
accomplish any of the purposes of the
CEA.

Section 1088 of the Dodd-Frank Act
provides the Commission with authority
to implement rules under sections 624
and 628 of the FCRA. In its Proposal,
the Commission prescribed rules
implementing section 624 of the FCRA,
which requires certain Commission-
regulated entities to provide consumers
with the opportunity to prohibit
affiliates from using certain information
to make marketing solicitations to
consumers. The Commission also
prescribed rules implementing section
628 of the FCRA, which requires certain
Commission-regulated entities that
possess or maintain consumer report
information in connection with their
business activities to develop and
implement written policies and
procedures for the proper disposal of
such information. These proposed
regulations would require CFTC
registrants to do two things with respect
to certain consumer information. The
Commission proposed to (1) create a
new part 162 of its regulations to
include both the business affiliate rules

32 See the Commission’s proposed entities
definitional rulemaking at 75 FR 80174, Dec. 21,
2010.
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and the disposal rules and (2) require
that this new part apply to the following
Commission-regulated entities: FCMs;
IBs; CTAs; CPOs; RFEDs; SDs; and
MSPs.

The cost-benefit discussion in the
Proposal analyzed the costs and benefits
of imposing new part 162 on these
entities, most of which currently
comply with substantially identical
regulations imposed by the Agencies.
With respect to costs, the Commission’s
Proposal stated that the costs to
aforementioned entities would be de
minimis because: (1) The Commission is
providing model notices in the
proposed regulations in order to assist
these participants in complying with the
affiliate marketing rules; (2) the affiliate
marketing rules only require periodic
notice (i.e., at a maximum, companies
would have to provide notice to a
consumer once every five years; at a
minimum, companies would have to
provide notice only once per consumer);
(3) market participants can file
consolidated and equivalent notices in
order to comply with the affiliate
marketing rules; and (4) the disposal
rules were designed to provide market
participants with the greatest flexibility
in the development and implementation
of a disposal program (which may vary
according to a company’s size and the
complexity of its operations, the costs
and benefits of available disposal
methods, and the sensitivity of
information involved).

The Commission’s Proposal also set
out the following potential costs to the
general public: (1) Absent the
implementation of the affiliate
marketing rules, consumers would have
no control over both the use of their
personal information, and the number of
solicitations such consumers would
receive from affiliates of company with
which they have a pre-existing business
relationship; and (2) absent the
implementation of the disposal rules,
there would be an increased chance that
consumer information would be
accessible to third parties who may use
such information for identity theft or
other unlawful purposes. With respect
to benefits, the Commission’s Proposal
stated that, through the implementation
of the affiliate marketing rules,
consumers generally will be able to opt
out of receiving unsolicited and targeted
materials from businesses with which
the consumers have no pre-existing
business relationship. In addition, the
Commission’s Proposal stated that, as a
result of the implementation of the
disposal rules, the potential for the
misuse of consumer information will
greatly decrease.

In issuing final rules, the Commission
has considered the costs and benefits
referenced above in light of the
comments received in response to its
Proposal and the specific areas of
concern identified in section 15(a). An
analysis of the section 15(a) factors is set
out immediately below, followed by a
discussion of the comments received in
response to the Commission’s cost-
benefit discussion in its Proposal.

1. Protection of market participants
and the public. The Commission
believes that requiring certain
Commission-regulated entities to
provide opt-out notices and to protect
customer information through disposal
of such information will greatly benefit
the general public by protecting the
privacy of the public’s personal
information. Similarly, the Commission
believes that requiring Commission-
regulated entities to ensure the
protection of nonpublic personal
information will reduce the litigation
risk that these entities face related to
privacy causes of action. The
Commission further believes that the
costs, which will be placed on its
regulated entities, will be equal to or no
greater than those costs that the
Agencies currently impose on most of
these entities under the Agencies’
similar regulations.33

2. Efficiency and competition. The
Commission believes that the
requirements to provide opt-out notices
will benefit efficiency by reducing the
number of solicitations sent to
customers. The Commission’s final rules
also will benefit efficiency and
competition by providing Commission-
regulated entities with flexibility in
terms of how best to distribute opt-out
notices and to adopt disposal policies
and procedures to protect customer
information. Ultimately, this flexibility
will allow these entities to develop
procedures that are best suited to each
entity’s business and needs. As noted
above, the Commission believes that the
costs, which will be placed on these
entities will be equal to or no greater
than those costs currently placed on
them under the Agencies’ similar
regulations.

3. Price discovery and financial
integrity of futures and swaps markets,
price discovery and sound risk
management practices. The final rules

33 The Commission acknowledges that there will
likely be an incremental cost in the aggregate in
respect of those entities who do not currently
comply with the Agencies’ similar regulations. The
Commission believes that this incremental cost,
however, is outweighed by the benefits that will
accrue to the general public in terms of the privacy
protections that will be afforded to their personal
information.

should have no effect, from the
standpoint of imposing costs or creating
benefits, on the price discovery function
or financial integrity of the futures and
swaps markets or on the risk
management practices of the
Commission-regulated entities.

4. Other public interest
considerations. As noted above, part 162
will provide these entities with
maximum flexibility in designing their
own compliance systems in a manner
consistent with the legal requirements
under the affiliate marketing rules and
disposal rules. Ultimately, the
Commission believes that requiring its
entities to comply with the final affiliate
marketing rules and disposal rules will
harmonize privacy protections for
individual customers across all financial
markets regardless of whether those
entities are regulated by the
Commission or the other Agencies.

5. Response to Comments. In its
Proposal, the Commission solicited
comment on its consideration of these
costs and benefits. The Commission
received one comment with respect to
the cost and benefits analysis in its
Proposal. Specifically, SIFMA argued
that the Commission also should
consider anticipated additional costs
associated with monitoring the privacy
and opt-out notice process, addressing
consumer issues, and adjusting records
to comport with consumer requests.
SIFMA did not provide specific cost
information related to these additional
activities. Notwithstanding SIFMA’s
assertion, the Commission notes that the
additional activities and costs raised by
SIFMA were subsumed within the
considerations discussed in the
Proposal.34

In line with Section 15(a) of the CEA,
the Commission believes that
prescribing final rules is in the public
interest and will further protect market
the general public, promote efficiency
and competition, and address other
public interest considerations such as
the harmonization of regulation across
financial markets, regardless of which
Federal regulator oversees a financial
entity. In the Commission’s view, these
benefits far outweigh the additional
costs that SIFMA cited.

III. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (“PRA”), 44 U.S.C. 3501 et seq.,
an agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid control

34 See the Commission’s cost-benefit discussion
and Paperwork Reduction Act analysis at 75 FR at
66030-31.
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number. The Commission’s final rule
regarding the protection of consumer
information under the Fair Credit
Reporting Act results in information
collection requirements within the
meaning of the PRA. The Commission
submitted the proposing release along
with supporting documentation to the
Office of Management and Budget
(“OMB”’) for review in accordance with
44 U.S.C. 3507(d) and 5 CFR 1320.11.
The Commission requested that OMB
approve and assign a new control
number for the collection of information
required by the proposing release.

In response to the Commission’s
request in the proposing release for
comments on any potential paperwork
burden associated with both the
proposed affiliate marketing and
disposal rules, only SIFMA provided
substantive comments addressing the
merits of the Commission’s proposed
PRA calculations.?? In particular,
SIFMA proposed that the burden
estimate for the affiliate marketing rules
should be refined to account for burden
hours associated with: (i) Monitoring
the opt-out notice process; (ii)
addressing consumer questions and
concerns about opt-out notices; and (iii)
adjusting records where a consumer
changes his or her mind about his or her
election to opt-in or out. In addition,
SIFMA proposed that the burden
estimate for the disposal rules should be
refined to: (i) Revise disposal plans to
account for use of new technology, new
business processes, etc.; and (ii) conduct
regular reviews of its disposal plan to
determine when revisions are necessary
or advisable.

Based on these comments, the
Commission estimates that 3,172
covered entities may incur an additional
3.5 burden hours when complying with
the affiliate marketing rules, for an
aggregate of 11,102 annual burden
hours. These additional burden hours
are attributable to monitoring the opt-
out notice process, addressing consumer
questions and concerns about opt-out
notices, and adjusting customer records.

In addition, the Commission estimates
that 3,172 covered entities may incur an
additional 2.4 burden hours when
complying with the disposal rules, for
an aggregate of 7,612.8 annual burden
hours. These additional burden hours
are attributable to revise and update
disposal plans on an ongoing basis, and
conduct regular reviews of its disposal
plan as necessary or advisable.
Accordingly, the Commission has
submitted to the OMB an amended
calculation of the annual burden hours

35 See the SIFMA letter at 4-5.

for the final affiliate marketing and
disposal rules.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) 36 requires that Federal
agencies consider whether the
regulations they propose will have a
significant economic impact on a
substantial number of small entities
and, if so, provide a regulatory
flexibility analysis respecting the
impact.3” The Commission’s final
regulations will affect only FCMs, IBs,
CTAs, CPOs, SDs, and MSPs.

The regulations implementing section
624 of the FCRA require above-
referenced CFTC-regulated entities to
provide consumers with the opportunity
to prohibit affiliates from using certain
information to make marketing
solicitations to consumers. The
regulations implementing section 628 of
the FCRA require the above-referenced
CFTC-regulated entities that possess or
maintain consumer report information
in connection with their business
activities to develop and implement a
written program for the proper disposal
of such information. The Commission
certified in the Proposal that these rules
will not have a significant economic
impact on a substantial number of small
entities. The Commission did not
receive any substantive comments to its
RFA analysis in relation to the Proposal.
Moreover, the Commission previously
determined that FCMs, CPOs, and IBs
are not small entities for purposes of the
RFA.38 Therefore, nothing alters the
Commission’s determination in the
Proposal that the obligations created by
these rules will not create a significant
economic impact on a substantial
number of small entities.

V. Text of Final Rules

List of Subjects in 17 CFR Part 162

Brokers, Dealers, Consumer
protection, Privacy, Reporting and
recordkeeping.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission adds 17 CFR part
162 to read as follows:

PART 162—PROTECTION OF
CONSUMER INFORMATION UNDER
THE FAIR CREDIT REPORTING ACT

Sec.
162.1 Purpose and scope.
162.2 Definitions.

365 U.S.C. 601 et seq.

375 U.S.C. 601 et seq.

38 Previous determinations for FCMs at 47 FR
18618, 18619, Apr. 30, 1982; CPOs at 47 FR 18618,
18619, Apr. 30, 1982; and IBs at 48 FR 14933,
14955, Apr. 6, 1983.

Subpart A—Business Affiliate Marketing

Rules

162.3 Affiliate marketing opt out and
exceptions.

162.4 Scope and duration of opt out.

162.5 Contents of opt-out notice;
consolidated and equivalent notices.

162.6 Reasonable opportunity to opt out.

162.7 Reasonable and simple methods of
opting out.

162.8 Acceptable delivery of opt-out notices

162.9 Renewal of opt out.

162.10-162.20 [Reserved.]

Subpart B—Disposal Rules

162.21 Proper disposal of consumer
information.

Appendix A to Part 162—Sample Clauses

Authority: Sec. 1088, Pub. L. 111-203; 124
Stat. 1376 (2010).

§162.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to implement various provisions in
the Fair Credit Reporting Act, 15 U.S.C.
1681, et seq. (“FCRA”), which provide
certain protections to consumer
information.

(b) Scope. This part applies to certain
consumer information held by the
entities listed below. This part shall
apply to futures commission merchants,
retail foreign exchange dealers,
commodity trading advisors, commodity
pool operators, introducing brokers,
major swap participants and swap
dealers, regardless of whether they are
required to register with the
Commission. This part does not apply to
foreign futures commission merchants,
foreign retail foreign exchange dealers,
commodity trading advisors, commodity
pool operators, introducing brokers,
major swap participants and swap
dealers unless such entity registers with
the Commission. Nothing in this part
modifies limits or supersedes the
requirements set forth in part 160 of this
title.

(c) Examples. The examples in this
part are not exclusive. Compliance with
an example, to the extent applicable,
constitutes compliance with this part.
Examples in a section illustrate only the
issue described in the section and do
not illustrate any other issue that may
arise in this part.

§162.2 Definitions.

(a) Affiliate. The term “‘affiliate” for
the purposes of this part means any
person that is related by common
ownership or common corporate control
with a covered affiliate.

(b) Clear and conspicuous. The term
“clear and conspicuous” means
reasonably understandable and
designed to call attention to the nature
and significance of the information
presented in the notice.
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(c) Common ownership or common
corporate control. The term “common
ownership or common corporate
control” for the purposes of this part
means the power to exercise a
controlling influence over the
management or policies of a company
whether through ownership of
securities, by contract, or otherwise.
Any person who owns beneficially,
either directly or through one or more
controlled companies, more than 25
percent of the voting securities of any
company is presumed to control the
company. Any person who does not
own more than 25 percent of the voting
securities of a company will be
presumed not to control the company.

(d) Company. The term “company”
means any corporation, limited liability
company, business trust, general or
limited partnership, association, or
similar organization.

(e) Concise.—

(1) In general. The term “concise”
means a reasonably brief expression or
statement.

(2) Combination with other required
disclosures. A notice required by this
part may be concise even if it is
combined with other disclosures
required or authorized by Federal or
state law.

(f) Consumer. Except as otherwise
provided, the term “consumer” means
an individual person. The term
consumer does not include market
makers, floor brokers, locals, or
individual persons whose information is
not collected to determine eligibility for
personal, family, or household
purposes.

(g) Consumer information. The term
“consumer information’” means any
record about an individual, whether in
paper, electronic, or other form, that is
a consumer report or is derived from a
consumer report (as defined in section
603(d)(2) of the FCRA). Consumer
information also means a compilation of
such records. Consumer information
does not include information that does
not identify individuals, such as
aggregate information or blind data.

(h) Covered affiliate. The term
“covered affiliate”” means a futures
commission merchant, retail foreign
exchange dealer, commodity trading
advisor, commodity pool operator,
introducing broker, major swap
participant or swap dealer, which is
subject to the jurisdiction of the
Commission.

(i) Dispose or Disposal.—

(1) In general. The terms “dispose” or
“disposal” means:

(i) The discarding or abandonment of
consumer information; or

(ii) The sale, donation, or transfer of
any medium, including computer
equipment, upon which consumer
information is stored.

(2) Sale, donation, or transfer of
consumer information. The sale,
donation, or transfer of consumer
information is not considered disposal
for the purposes of subpart B.

(j) Dodd-Frank Act. The term “Dodd-
Frank Act” means the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (Pub. L. 111-203, 124 Stat. 1376
(2010)).

(k) Eligibility information. The term
“eligibility information”” means any
information that would be a consumer
report if the exclusions from the
definition of “‘consumer report” in
section 603(d)(2)(A) of the FCRA did not
apply. Examples of the type of
information that would fall within the
definition of eligibility information
include an affiliate’s own transaction or
experience information, such as
information about a consumer’s account
history with that affiliate, and other
information, such as information from
credit bureau reports or applications.
Eligibility information does not include
aggregate or blind data that does not
contain personal identifiers such as
account numbers, names, or addresses.

(1) FCRA. The term “FCRA” means
the Fair Credit Reporting Act (15 U.S.C.
1681 et seq.).

(m) Financial product or service. The
term “financial product or service”
means any product or service that a
futures commission merchant, retail
foreign exchange dealer, commodity
trading advisor, commodity pool
operator, introducing broker, major
swap participant or swap dealer could
offer that is subject to the Commission’s
jurisdiction.

(n) GLB Act. The term “GLB Act”
means the Gramm-Leach-Bliley Act
(Pub. L. 106-102, 113 Stat. 1338 (1999)).

(0) Major swap participant. The term
“major swap participant” has the same
meaning as in section 1a(33) of the
Commodity Exchange Act, 7 U.S.C. 1 et
seq., as may be further defined by this
title, and includes any person registered
as such thereunder.

(p) Person. The term ‘“‘person” means
any individual, partnership,
corporation, trust, estate, cooperative,
association, or other entity.

(q) Pre-existing business relationship.
The term ‘““pre-existing business
relationship” means a relationship
between a person, or a person’s licensed
agent, and a consumer based on—

(1) A financial contract between the
person and the consumer which is in
force on the date on which the

consumer is sent a solicitation by this
part;

(2) The purchase, rental, or lease by
the consumer of a persons’ services or
a financial transaction (including
holding an active account or policy in
force or having another continuing
relationship) between the consumer and
the person, during the 18-month period
immediately preceding the date on
which the consumer is sent a
solicitation covered by this part; or

(3) An inquiry or application by the
consumer regarding a financial product
or service offered by that person during
the three-month period immediately
preceding the date on which the
consumer is sent a solicitation covered
by this part.

(r) Solicitation—(1) In general. The
term ‘‘solicitation” means the marketing
of a financial product or service
initiated by an affiliate to a particular
consumer that is—

(i) Based on eligibility information
communicated to that covered affiliate
by an affiliate that has or previously had
the pre-existing business relationship
with a consumer as described in this
part; and

(ii) Intended to encourage the
consumer to purchase or obtain such
financial product or service. A
solicitation does not include marketing
communications that are directed at the
general public.

(2) Examples. Examples of what
communications constitute solicitations
include communications such as a
telemarketing solicitation, direct mail,
or e-mail, when those communications
are directed to a specific consumer
based on eligibility information. A
solicitation does not include
communications that are directed at the
general public without regard to
eligibility information, even if those
communications are intended to
encourage consumers to purchase
financial products and services from the
affiliate initiating the communications.

(s) Swap dealer. The term “swap
dealer” has the same meaning as in
section 1a(49) of the Commodity
Exchange Act, 7 U.S.C. 1 et seq., as may
be further defined by this title, and
includes any person registered as such
thereunder.

Subpart A—Business Affiliate
Marketing Rules

§162.3 Affiliate marketing opt out and
exceptions.

(a) Initial notice and opt out. A
covered affiliate may not use eligibility
information about a consumer that the
covered affiliate receives from an
affiliate with the consumer to make a
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solicitation for marketing purposes to
such consumer unless—

(1) It is clearly and conspicuously
disclosed to the consumer in writing or
if the consumer agrees, electronically, in
a concise notice that the person may use
shared eligibility information about that
consumer received from an affiliate to
make solicitations for marketing
purposes to such consumer;

(2) The consumer is provided a
reasonable opportunity and a reasonable
and simple method to opt out, or
prohibit the covered affiliate from using
eligibility information to make
solicitations for marketing purposes to
the consumer; and

(3) The consumer has not opted out.

(b) Persons responsible for satisfying
the notice requirement. The notice
required by this section must be
provided:

(1) By an affiliate that has or
previously had a pre-existing business
relationship with a consumer; or

(2) As part of a joint notice from two
or more members of an affiliated group
of companies, provided that at least one
of the affiliates on the joint notice has
or previously had a pre-existing
business relationship with the
consumer.

(c) Exceptions. These proposed
regulations would not apply to the
following covered affiliate:

(1) A covered affiliate that has a pre-
existing business relationship with a
consumer;

(2) Communications between an
employer and employee-consumer (or
his or her beneficiary) in connection
with an employee benefit plan;

(3) A covered affiliate that is currently
providing services to the consumer;

(4) If the consumer initiated the
communication with the covered
affiliate by oral, electronic, or written
means;

(5) If the consumer authorized or
requested the covered affiliate’s
solicitation; or

(6) If compliance by a person with
these regulations would prevent that
person’s compliance with state
insurance laws pertaining to unfair
discrimination.

(d) Making solicitations.

(1) When a solicitation occurs. A
covered affiliate makes a solicitation for
marketing purposes if the person—

(i) Receives eligibility information
from an affiliate;

(ii) Uses that eligibility information to
do one or more of the following:

(A) Identify the consumer or type of
consumer to receive a solicitation;

(B) Establish criteria used to select the
consumer to receive a solicitation about
the covered affiliate’s financial products
or services; or

(C) Decide which of the services or
contracts to market to the consumer or
tailor the solicitation to that consumer;
and

(iii) As a result of the covered
affiliate’s use of the eligibility
information, the consumer is provided a
solicitation.

(2) Receipt of eligibility information.
A covered affiliate may receive
eligibility information from an affiliate
in various ways, including when the
affiliate places that information into a
common database that the covered
affiliate may access.

(3) Service Providers. Except as
provided in paragraph (d)(5) of this
section, a covered affiliate receives or
uses an affiliate’s eligibility information
if a service provider acting on the
covered affiliate’s behalf (regardless of
whether such service provider is a third
party or an affiliate of the covered
affiliate) receives or uses that
information in the manner described in
paragraph (d)(1)(i) or (d)(1)(ii) of this
section. All relevant facts and
circumstances will determine whether a
service provider is acting on behalf of a
covered affiliate when it receives or uses
an affiliate’s eligibility information in
connection with marketing the covered
affiliate’s financial products or services.

(4) Use by an affiliate of its own
eligibility information. Unless a covered
affiliate uses eligibility information that
the covered affiliate receives from an
affiliate in the manner described in
paragraph (d)(2) of this section, the
covered affiliate does not make a
solicitation subject to this subpart:

(i) Uses its own eligibility information
that it obtained in connection with a
pre-existing business relationship it has
or previously had with the consumer to
market the covered affiliate’s financial
products or services to the consumer; or

(ii) Directs its service provider to use
the affiliate’s own eligibility information
that it obtained in connection with a
pre-existing business relationship it has
or previously had with the consumer to
market the covered affiliate’s financial
products or services to the consumer,
and the covered affiliate does not
communicate directly with the service

rovider regarding that use.

(5) Use of eligibility information by a
service provider. (i) In general. A
covered affiliate does not make a
solicitation subject to this subpart if a
service provider (including an affiliated
or third-party service provider that
maintains or accesses a common
database that the covered affiliate may
access) receives eligibility information
from an affiliate that has or previously
had a pre-existing business relationship
with the consumer and uses that

eligibility information to market the
covered affiliate’s financial products or
services to the consumer, so long as—

(A) The affiliate controls access to and
use of its eligibility information by the
service provider (including the right to
establish the specific terms and
conditions under which the service
provider may use such information to
market the covered affiliate’s financial
products or services);

(B) The affiliate establishes specific
terms and conditions under which the
service provider may access and use
such affiliate’s eligibility information to
market the covered affiliate’s financial
products and services (or those of
affiliates generally) to the consumer,
such as the identity of the affiliated
companies whose financial products or
services may be marketed to the
consumer by the service provider, the
types of financial products or services of
affiliated companies that may be
marketed, and the number of times the
consumer may receive marketing
materials, and periodically evaluates the
service provider’s compliance with
those terms and conditions;

(C) The affiliate requires the service
provider to implement reasonable
policies and procedures designed to
ensure that the service provider uses
such affiliate’s eligibility information in
accordance with the terms and
conditions established by such affiliate
relating to the marketing of the covered
affiliate’s financial products or services;

(D) The affiliate is identified on or
with the marketing materials provided
to the consumer; and

(E) The covered affiliate does not
directly use its affiliate’s eligibility
information in the manner described in
paragraph (b)(1)(ii) of this section.

(ii) Writing requirements. (A) The
requirements of paragraphs (b)(5)(i)(A)
and (C) of this section must be set forth
in a written agreement between the
affiliate that has or previously had a pre-
existing business relationship with the
consumer and the service provider; and

(B) The specific terms and conditions
established by the affiliate as provided
in paragraph (b)(5)(i)(B) of this section
must be set forth in writing.

(e) Relation to affiliate-sharing notice
and opt out. Nothing in this rulemaking
will limit the responsibility of a covered
affiliate to comply with the notice and
opt-out provisions under other privacy
rules under the FCRA, the GLB Act or
the CEA.

§162.4 Scope and duration of opt out.

(a) Scope of opt-out election-(1) In
general. The consumer’s election to opt
out prohibits any covered affiliate
subject to the scope of the opt-out notice
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from using eligibility information
received from another affiliate to make
solicitations to the consumer.

(2) Continuing relationship-(i) In
general. If the consumer establishes a
continuing relationship with a covered
affiliate or its affiliate, an opt-out notice
may apply to eligibility information
obtained in connection with—

(A) A single continuing relationship
or multiple continuing relationships
that the consumer establishes with a
covered affiliate or its affiliates,
including continuing relationships
established subsequent to delivery of
the opt-out notice, so long as the notice
adequately describes the continuing
relationships covered by the opt out; or

(B) Any other transaction between the
consumer and the covered affiliate or its
affiliates as described in the notice.

(ii) Examples of a continuing
relationship. A consumer has a
continuing relationship with a covered
affiliate or its affiliate if:

(A) The covered affiliate is a futures
commission merchant through whom a
consumer has opened an account, or
that carries the consumer’s account on
a fully-disclosed basis, or that effects or
engages in commodity interest
transactions with or for a consumer,
even if the covered affiliate does not
hold any assets of the consumer;

(B) The covered affiliate is an
introducing broker that solicits or
accepts specific orders for trades;

(C) The covered affiliate is a
commodity trading advisor with whom
a consumer has a contract or
subscription, either written or oral,
regardless of whether the advice is
standardized, or is based on, or tailored
to, the commodity interest or cash
market positions or other circumstances
or characteristics of the particular
consumer;

(D) The covered affiliate is a
commodity pool operator, and accepts
or receives from the consumer, funds,
securities, or property for the purpose of
purchasing an interest in a commodity
pool;

(E) The covered affiliate is a major
swap participant that holds securities or
other assets as collateral for a loan made
to the consumer, even if the covered
affiliate did not make the loan or do not
affect any transactions on behalf of the
consumer; or

(F) The covered affiliate is a swap
dealer that regularly effects or engages
in swap transactions with or for a
consumer even if the covered affiliate
does not hold any assets of the
consumer.

(3) No continuing relationship. (i) In
general. If there is no continuing
relationship between a consumer and

the covered affiliate or its affiliate, and
the covered affiliate or its affiliate obtain
eligibility information about a consumer
in connection with a transaction with
the consumer, such as an isolated
transaction or a credit application that
is denied, an opt-out notice provided to
the consumer only applies to eligibility
information obtained in connection
with that transaction.

(ii) Examples of no continuing
relationship. A consumer does not have
a continuing relationship with a covered
affiliate or its affiliate if:

(A) The covered affiliate has acted
solely as a “finder” for a futures
commission merchant, and the covered
affiliate does not solicit or accept
specific orders for trades; or

(B) The covered affiliate has solicited
the consumer to participate in a pool or
to direct his or her account and he or
she has not provided the covered
affiliate with funds to participate in a
pool or entered into any agreement with
the covered affiliate to direct his or her
account.

(4) Menu of alternatives. A consumer
may be given the opportunity to choose
from a menu of alternatives when
electing to prohibit solicitations, such as
by electing to prohibit solicitations from
certain types of affiliates covered by the
opt-out notice but not other types of
affiliates covered by the notice, electing
to prohibit solicitations based on certain
types of eligibility information but not
other types of eligibility information, or
electing to prohibit solicitations by
certain methods of delivery but not
other methods of delivery. However,
one of the alternatives must allow the
consumer to prohibit all solicitations
from all of the affiliates that are covered
by the notice.

(5) Special rule for a notice following
termination of all continuing
relationships. A consumer must be
given a new opt-out notice if, after all
continuing relationships with the
covered affiliate or its affiliate(s) are
terminated, the consumer subsequently
establishes another continuing
relationship with the covered affiliate or
its affiliate(s) and the consumer’s
eligibility information is to be used to
make a solicitation. The new opt-out
notice must apply, at a minimum, to
eligibility information obtained in
connection with the new continuing
relationship. Consistent with paragraph
b of this section, the consumer’s
decision not to opt out after receiving
the new opt-out notice would not
override a prior opt-out election by the
consumer that applies to eligibility
information obtained in connection
with a terminated relationship,
regardless of whether the new opt-out

notice applies to eligibility information
obtained in connection with the
terminated relationship.

(b) Duration of opt-out election. An
opt-out election must be effective for a
period of at least five years beginning
when the consumer’s opt-out election is
received and implemented, unless the
consumer subsequently revokes the opt-
out election in writing or, if the
consumer agrees, electronically. An opt-
out election may be established for a
period of more than five years or for an
indefinite period unless revoked.

(c) Time period in which a consumer
can opt out. A consumer may opt out at
any time.

(d) No effect on opt-out period. An
opt-out period may not be shortened by
sending a renewal notice to the
consumer before expiration of the opt-
out period, even if the consumer does
not renew the opt out.

§162.5 Contents of opt-out notice;
consolidated and equivalent notices.

(a) Contents of the opt-out notice. (1)
In general. An opt-out notice must be in
writing, be clear and conspicuous, as
well as concise, and must accurately
disclose the following:

(i) (A) The name of the affiliate that
has or previously had a pre-existing
business relationship with a consumer,
which is providing the notice; or

(B) If jointly provided jointly by
multiple affiliates and each affiliate
shares a common name, then the notice
may indicate that it is being provided by
multiple companies with the same name
or multiple companies in the same
group or family of companies. If the
affiliates providing the notice do not
share a common name, then the notice
must either separately identify each
affiliate by name or identify each of the
common names used by those affiliates;

(ii) The list of affiliates or types of
affiliates whose use of eligibility
information is covered by the notice,
which may include companies that
become affiliates after the notice is
provided to the consumer;

(iii) A general description of the types
of eligibility information that may be
used to make solicitations to the
consumer;

(iv) A statement that the consumer
may elect to limit the use of eligibility
information to make solicitations to the
consumer;

(v) A statement that the consumer’s
election will apply for the specified
period of time and, if applicable, that
the consumer will be allowed to renew
the election once that period expires;

(vi) If the notice is provided to
consumers who have previously elected
to opt out, that such consumer does not
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need to act again until the consumer
receives a renewal notice; and

(vii) A reasonable and simple method
for the consumer to opt out.

(2) Specifying length of time period. If
consumer is granted an opt-out period
longer than a five-year duration, the opt-
out notice must specify the length of the
opt-out period.

(3) No revised notice for extension of
opt-out period. The duration of an opt-
out period may be increased for a period
longer than the period specified in the
opt-out notice without having to
provide a revised notice of the increase
to the consumer.

(b) Joint relationships. (1) If two or
more consumers jointly obtain a
financial product or service, a single
opt-out notice may be provided to joint
consumers.

(2) Any of the joint consumers may
exercise the right to opt out on behalf
of each joint consumer.

(3) The opt-out election notice must
explain how an opt-out election by a
joint consumer will be treated. That is,
the notice should specify whether an
opt-out election by a joint consumer
will be treated as applying to all of the
associated joint consumers, or as
applying to each joint consumer
separately.

(4) If the opt-out election notice
provides that each joint consumer is
permitted to opt out separately, one of
the joint consumers must be permitted
to opt out on behalf of all of the joint
consumers and the joint consumer must
be permitted to exercise his or her
separate rights to opt out in a single
response.

(5) A covered affiliate cannot require
all joint consumers to opt out before
implementing any opt-out election.

(c) Alternative contents. If the
consumer is afforded a broader right to
opt out of receiving marketing than is
required by this subpart, the
requirements of this section may be
satisfied by providing the consumer
with a clear, conspicuous, and concise
notice that accurately discloses the
consumer’s opt-out rights.

(d) Coordinated and consolidated
consumer notices. A notice required by
this subpart may be coordinated and
consolidated with any other notice or
disclosure required to be issued under
any other provision of law by the
covered affiliate providing the notice,
including but not limited to notices in
the FCRA or the GLB Act privacy
notices.

(e) Equivalent notices. A notice or
disclosure that is equivalent to the
notice required by this part in terms of
content, and that is provided to a
consumer together with a notice

required by any other provision of law,
satisfies the requirements of this
section.

(f) Model notices. Model notices are
provided in Appendix A of this part.
These notices were meant to facilitate
compliance with this subpart; provided,
however, that nothing herein shall be
interpreted to require persons subject to
this part to use the model notices.

§162.6 Reasonable opportunity to opt out.

(a) In general. A covered affiliate must
not use eligibility information about a
consumer that the covered affiliate
receives from an affiliate to make a
solicitation to such consumer about the
covered affiliate’s financial products or
services, unless the consumer is
provided a reasonable opportunity to
opt out, as required by this subpart.

(b) Examples. A reasonable
opportunity to opt out under this
subpart is:

(1) If the opt-out notice is mailed to
the consumer, the consumer has 30 days
from the date the notice is mailed to opt
out.

(2) If the opt-out notice is sent via
electronic means to the consumer, the
consumer has 30 days from the date the
consumer acknowledges receipt to elect
to opt out by any reasonable method.

(3) If the opt-out notice is sent via e-
mail (where the consumer has agreed to
receive disclosures by e-mail), the
consumer is given 30 days after the e-
mail is sent to elect to opt out by any
reasonable method.

(4) If the opt-out notice provided to
the consumer at the time of an
electronic transaction, the consumer is
required to decide, as a necessary part
of proceeding with the transaction,
whether to opt out before completing
the transaction.

(5) If the opt-out notice is provided
during an in-person transaction, the
consumer is required to decide, as a
necessary part of completing the
transaction, whether to opt out through
a simple process.

(6) If the opt-out notice is provided in
conjunction with other privacy notices
required by law, the consumer is
allowed to exercise the opt-out election
within a reasonable period of time and
in the same manner as the opt out under
that privacy notice.

§162.7 Reasonable and simple methods of
opting out.

(a) In general. A covered affiliate shall
be prohibited from using eligibility
information about a consumer received
from an affiliate to make a solicitation
to the consumer about the covered
affiliate’s financial products or services,
unless the consumer is provided a

reasonable and simple method to opt
out, as required by this subpart.

(b) Examples. Reasonable and simple
methods of opting out include:

(1) Designating a check-off box in a
prominent position on an opt-out
election form;

(2) Including a reply form and a self-
addressed envelope (in a mailing);

(3) Providing an electronic means, if
the consumer agrees, that can be
electronically mailed or processed
through an Internet Web site;

(4) Providing a toll-free telephone
number; or

(5) Exercising an opt-out election
through whatever means are acceptable
under a consolidated privacy notice
required under other laws.

(c) Specific opt-out method. Each
consumer may be required to opt out
through a specific method, as long as
that method is acceptable under this
subpart.

§162.8 Acceptable delivery methods of
opt-out notices.

(a) In general. The opt-out notice must
be provided so that each consumer can
reasonably be expected to receive actual
notice.

(b) Electronic notices. For opt-out
notices provided electronically, the
notice may be provided in compliance
with either the electronic disclosure
provisions in § 1.4 of this title or the
provisions in section 101 of the
Electronic Signatures in Global and
National Commerce Act, 15 U.S.C. 7001
et seq.

§162.9 Renewal of opt out.

(a) Renewal notice and opt-out
requirement. (1) In general. Since the
FCRA provides that opt-out elections
can expire in a period of no less than
five years, an affiliate that has or
previously had a pre-existing business
relationship with a consumer must
provide a renewal notice to the
consumer after such time in order to
allow its affiliates to make solicitations.
After the opt-out election period
expires, its affiliates may make
solicitations unless:

(i) The consumer has been given a
renewal notice that complies with the
requirements of this section and
§§162.6 through 162.8 of this subpart,
and a reasonable opportunity and a
reasonable and simple method to renew
the opt-out election, and the consumer
does not renew the opt out; or

(ii) An exception in Sec. 162.3(c) of
this subpart applies.

(2) Renewal period. Each opt-out
renewal must be effective for a period of
at least five years as provided in
§ 162.4(b) of this subpart.
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(3) Affiliates who may provide the
renewal notice. The notice required by
this paragraph must be provided:

(i) By the affiliate that provided the
previous opt-out notice, or its successor;
or

(ii) As part of a joint renewal notice
from two or more members of an
affiliated group of companies, or their
successors, that jointly provided the
previous opt-out notice.

(b) Contents of renewal or extension
notice. The contents of the renewal
notice must include all of the same
contents of the initial notices, but also
must include:

(1) A statement that the consumer
previously elected to limit the use of
certain information to make solicitations
to the consumer;

(2) A statement that the consumer
may elect to renew the consumer’s
previous election; and

(3) If applicable, a statement that the
consumer’s election to renew will apply
for a specified period of time stated in
the notice and that the consumer will be
allowed to renew the election once that
period expires.

(c) Timing of renewal notice. Renewal
notices must be provided in a
reasonable period of time before the
expiration of the opt-out election period
or any time after the expiration of the
opt-out period, but before solicitations
that would have been prohibited by the
expired opt-out election are made to the
consumer.

(d) No effect on opt-out period. An
opt-out period may not be shortened by
sending a renewal notice to the
consumer before the expiration of the
opt-out period, even if the consumer
does not renew the opt-out election.

§§162.10-162.20 [Reserved.]

Subpart B—Disposal Rules

§162.21 Proper disposal of consumer
information.

(a) In general. Any covered affiliate
must adopt must adopt reasonable,
written policies and procedures that
address administrative, technical, and
physical safeguards for the protection of
consumer information. These written
policies and procedures must be
reasonably designed to:

(1) Insure the security and
confidentiality of consumer
information;

(2) Protect against any anticipated
threats or hazards to the security or
integrity of consumer information; and

(3) Protect against unauthorized
access to or use of consumer
information that could result in
substantial harm or inconvenience to
any consumer.

(b) Standard. Any covered affiliate
under this part who maintains or
otherwise possesses consumer
information for a business purpose must
properly dispose of such information by
taking reasonable measures to protect
against unauthorized access to or use of
the information in connection with its
disposal.

(c) Examples. The following examples
are ‘“‘reasonable” disposal measures for
the purposes of this subpart—

(1) Implementing and monitoring
compliance with policies and
procedures that require the burning,
pulverizing, or shredding of papers
containing consumer information so
that the information cannot practicably
be read or reconstructed;

(2) Implementing and monitoring
compliance with policies and
procedures that require the destruction
or erasure of electronic media
containing consumer information so
that the information cannot practically
be read or reconstructed; and

(3) After due diligence, entering into
and monitoring compliance with a
written contract with another party
engaged in the business of record
destruction to dispose of consumer
information in a manner that is
consistent with this rule.

(d) Relation to other laws. Nothing in
this section shall be construed:

(1) To require a person to maintain or
destroy any record pertaining to a
consumer that is imposed under Sec.
1.31 or any other provision of law; or

(2) To alter or a?fect any requirement
imposed under any other provision of
law to maintain or destroy such a
record.

Appendix A to Part 162—Sample
Clauses

A. Although use of the model forms is not
required, use of the model forms in this
Appendix (as applicable) complies with the
requirement in section 624 of the FCRA for
clear, conspicuous, and concise notices.

B. Certain changes may be made to the
language or format of the model forms
without losing the protection from liability
afforded by use of the model forms. These
changes may not be so extensive as to affect
the substance, clarity, or meaningful
sequence of the language in the model forms.
Persons making such extensive revisions will
lose the safe harbor that this Appendix
provides. Acceptable changes include, for
example:

1. Rearranging the order of the references
to “your income”, “‘your account history”,
and “your credit score”.

2. Substituting other types of information
for “income”, “account history”, or “credit
score” for accuracy, such as ‘“payment
history”, “credit history”, or “claims
history”.

3. Substituting a clearer and more accurate
description of the affiliates providing or

covered by the notice for phrases such as
“the [ABC] group of companies,” including
without limitation a statement that the entity
providing the notice recently purchased the
consumer’s account.

4. Substituting other types of affiliates
covered by the notice for “commodity
advisor”, “futures clearing merchant”, or
“swap dealer” affiliates.

5. Omitting items that are not accurate or
applicable. For example, if a person does not
limit the duration of the opt-out period, the
notice may omit information about the
renewal notice.

6. Adding a statement informing
consumers how much time they have to opt
out before shared eligibility information may
be used to make solicitations to them.

7. Adding a statement that the consumer
may exercise the right to opt out at any time.

8. Adding the following statement, if
accurate: “If you previously opted out, you
do not need to do so again.”

9. Providing a place on the form for the
consumer to fill in identifying information,
such as his or her name and address.

e A—1 Model Form for Initial Opt-out
notice (Single-Affiliate Notice)

e A-2 Model Form for Initial Opt-out
notice (Joint Notice)

¢ A-3 Model Form for Renewal Notice
(Single-Affiliate Notice)

e A—4 Model Form for Renewal Notice
(Joint Notice)

e A-5 Model Form for Voluntary ‘“No
Marketing”” Notice

A-1 Model Form for Initial Opt-Out Notice
(Single-Affiliate Notice)

[Your Choice To Limit Marketing]/
[Marketing Opt Out]

—[Name of Affiliate] is providing this notice.

—|[Optional: Federal law gives you the right
to limit some but not all marketing from
our affiliates. Federal law also requires us
to give you this notice to tell you about
your choice to limit marketing from our
affiliates.]

—You may limit our affiliates in the [ABC]
group of companies, such as our
[commodity advisor, futures clearing
merchant, and swap dealer] affiliates, from
marketing their financial products or
services to you based on your personal
information that we collect and share with
them. This information includes your
[incomel], your [account history with us],
and your [credit score].

—7Your choice to limit marketing offers from
our affiliates will apply [until you tell us
to change your choicel/[for x years from
when you tell us your choice]/[for at least
5 years from when you tell us your choice].
[Include if the opt-out period expires.]
Once that period expires, you will receive
a renewal notice that will allow you to
continue to limit marketing offers from our
affiliates for [another x years]/[at least
another 5 years].

—/[Include, if applicable, in a subsequent
notice, including an annual notice, for
consumers who may have previously opted
out.] If you have already made a choice to
limit marketing offers from our affiliates,
you do not need to act again until you
receive the renewal notice.
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To limit marketing offers, contact us

[include all that applyl:

—By telephone: 1-87 7—###—####

—On the Web: www.-.com

—By mail: check the box and complete the
form below, and send the form to:

—[Company name]

—[Company address]

~_ Do not allow your affiliates to use my
personal information to market to me.

A-2 Model Form for Initial Opt-Out Notice
(Joint Notice)

[Your Choice to Limit Marketing]/[Marketing
Opt Out]

—The [ABC group of companies] is providing
this notice.

—|[Optional: Federal law gives you the right
to limit some but not all marketing from
the [ABC] companies. Federal law also
requires us to give you this notice to tell
you about your choice to limit marketing
from the [ABC] companies.]

—You may limit the [ABC companies], such
as the [ABC commodity advisor, futures
clearing merchant, and swap dealer]
affiliates, from marketing their financial
products or services to you based on your
personal information that they receive from
other [ABC] companies. This information
includes your [income], your [account
history], and your [credit score].

—7Your choice to limit marketing offers from
the [ABC] companies will apply [until you
tell us to change your choicel/[for x years
from when you tell us your choice]/[for at
least 5 years from when you tell us your
choice]. [Include if the opt-out period
expires.] Once that period expires, you will
receive a renewal notice that will allow
you to continue to limit marketing offers
from the [ABC] companies for [another x
years]/[at least another 5 years].

—[Include, if applicable, in a subsequent
notice, including an annual notice, for
consumers who may have previously opted
out.] If you have already made a choice to
limit marketing offers from the [ABC]
companies, you do not need to act again
until you receive the renewal notice.

To limit marketing offers, contact us

[include all that applyl:

By telephone: 1-877-###—####

On the Web: www.-.com

By mail: check the box and complete the
form below, and send the form to:

[Company name]

[Company address]

~ Do not allow any company [in the ABC
group of companies] to use my personal
information to market to me.

A-3 Model Form for Renewal Notice (Single-
Affiliate Notice)

[Renewing Your Choice To Limit Marketing]/
[Renewing Your Marketing Opt Out]

— [Name of Affiliate] is providing this notice.

— [Optional: Federal law gives you the right
to limit some but not all marketing from
our affiliates. Federal law also requires us
to give you this notice to tell you about
your choice to limit marketing from our
affiliates.]

—You previously chose to limit our affiliates
in the [ABC] group of companies, such as

our [commodity advisor, futures clearing
merchant, and swap dealer] affiliates, from
marketing their financial products or
services to you based on your personal
information that we share with them. This
information includes your [income], your
[account history with us], and your [credit
score].

—Your choice has expired or is about to
expire.

To renew your choice to limit marketing for
[x] more years, contact us [include all that
applyl:

By telephone: 1-877-###—####

On the Web: www.-.com

By mail: check the box and complete the
form below, and send the form to:

[Company name]

[Company address]

_ Renew my choice to limit marketing for
[x] more years.

A-4 Model Form for Renewal Notice (Joint
Notice)

[Renewing Your Choice To Limit Marketing]/
[Renewing Your Marketing Opt Out]

—The [ABC group of companies] is providing
this notice.

— [Optional: Federal law gives you the right
to limit some but not all marketing from
the [ABC] companies. Federal law also
requires us to give you this notice to tell
you about your choice to limit marketing
from the [ABC] companies.]

—You previously chose to limit the [ABC
companies], such as the [ABC commodity
advisor, futures clearing merchant, and
swap dealer] affiliates, from marketing
their financial products or services to you
based on your personal information that
they receive from other [ABC] companies.
This information includes your [income],
your [account history], and your [credit
score].

—Your choice has expired or is about to
expire.

To renew your choice to limit marketing for
[x] more years, contact us [include all that
applyl:

By telephone: 1-877-###—#i##

On the Web: www.-.com

By mail: check the box and complete the
form below, and send the form to:

[Company name]

[Company address]

_ Renew my choice to limit marketing for
[x] more years.

A-5 Model Form for Voluntary “No
Marketing” Notice

[Your Choice To Stop Marketing]

—[Name of Affiliate] is providing this notice.

You may choose to stop all marketing from
us and our affiliates.

To stop all marketing offers, contact us
[include all that applyl:

By telephone: 1-877-###—####

On the Web: www.-.com

By mail: check the box and complete the
form below, and send the form to:

[Company name]

[Company address]

~ Do not market to me.

Issued in Washington, DC, on July 7, 2011
by the Commission.

David A. Stawick,
Secretary of the Commission.

Appendices to Business Affiliate
Marketing and Disposal of Consumer
Information Rules—Commission Voting
Summary and Statements of
Commissioners

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix 1—Commission Voting
Summary

On this matter, Chairman Gensler and
Commissioners Dunn, Sommers, O’Malia and
Chilton voted in the affirmative; no
Commissioner voted in the negative.

Appendix 2—Statement of Chairman
Gary Gensler

I support the final rulemaking to extend to
customers of CFTC-regulated entities
protections preventing certain business
affiliated marketing and establishing other
consumer information protections under the
Fair Credit Reporting Act (FCRA). The
rulemaking protects consumers by providing
privacy protections to nonpublic consumer
information held by entities that are subject
to the jurisdiction of the Commission. The
final rulemaking provides customers of
CFTC-regulated entities with the same
privacy protections now enjoyed by the
customers of entities regulated by other
Federal agencies.

The rulemaking has two important
features. First, it allows customers to prohibit
Commission-regulated entities from using
certain consumer information obtained from
an affiliate to make solicitations to that
customer for marketing purposes. This will
be done by means of a customer opt out.
Second, it requires Commission-regulated
entities to develop and implement a written
program and procedures for the proper
disposal of consumer information. The
rulemaking will help prevent the
unauthorized use and disclosure of
nonpublic, consumer information.

[FR Doc. 2011-17711 Filed 7-21-11; 8:45 am]
BILLING CODE 6351-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-64913]

Technical Amendment to Commission
Procedures for Filing Applications for
Orders for Exemptive Relief Under
Section 36 of the Exchange Act

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; technical
amendment.
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SUMMARY: The Securities and Exchange
Commission (“SEC” or “Commission’’)
is making technical amendments to the
rule by which applications for
exemptive relief under section 36 of the
Securities and Exchange Act of 1934
(“Exchange Act”) may be submitted
electronically. The amendments are
intended only to clarify and update
references to an SEC Web site address
and to eliminate certain formatting
requirements.

DATES: Effective Date: July 22, 2011.

FOR FURTHER INFORMATION CONTACT:
Linda Stamp Sundberg, Senior Special
Counsel, at (202) 551-5550, Office of the
Chief Counsel, Division of Trading and
Markets, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission is amending § 240.0-12(b)
to update references to an SEC Web site
address to be used in submitting
applications for exemptive relief under
section 36 of the Exchange Act and to
eliminate certain formatting
requirements.

I. Certain Findings

Under the Administrative Procedure
Act (“APA”), notice of proposed
rulemaking is not required when an
agency, for good cause, finds “that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.” * The
Commission is making technical
changes to update the instructions and
method for submitting a petition. The
Commission finds that because the
amendment is technical in nature and is
being made solely to reflect the changes
in way a person would submit and the
Commission would receive a petition,
publishing the amendment for comment
is unnecessary.?

The APA also requires publication of
a rule at least 30 days before its effective
date unless the agency finds otherwise
for good cause.? For the same reasons
described above with respect to notice
and opportunity for comment, the
Commission finds that there is good

15 U.S.C. 553(b).

2For similar reasons, the amendments do not
require analysis under the Regulatory Flexibility
Act (“RFA”) or analysis of major rule status under
the Small Business Regulatory Enforcement
Fairness Act. See 5 U.S.C. 601(2) (for purposes of
RFA analysis, the term “rule” means any rule for
which the agency publishes a general notice of
proposed rulemaking); and 5 U.S.C. 804(3)(C) (for
purposes of Congressional review of agency
rulemaking, the term “rule”” does not include any
rule of agency organization, procedure or practice
that does not substantially affect the rights or
obligations of non-agency parties).

3 See 5 U.S.C. 553(d)(3).

cause for these technical amendments to
take effect on July 22, 2011.

II. Consideration of Competitive Effects
of Amendment

Section 3(f) of the Exchange Act,*
provides that whenever the Commission
is engaged in rulemaking and is
required to consider or determine
whether an action is necessary or
appropriate in the public interest, the
Commission shall consider, in addition
to the protection of investors, whether
the action will promote efficiency,
competition, and capital formation.
Section 23(a)(2) of the Exchange Act
requires the Commission, in adopting
rules under the Exchange Act, to
consider the competitive effects of such
rules, if any, and to refrain from
adopting a rule that would impose a
burden on competition not necessary or
appropriate in the furtherance of the
purposes of the Exchange Act.5

Because these procedural
amendments are technical in nature,
and do not impose any additional
requirements beyond those already
required, we do not anticipate that the
amendments would have a significant
effect on efficiency, competition, or
capital formation, and we do not
anticipate that any competitive
advantages or disadvantages would be
created.

III. Statutory Authority and Text of
Amendment

We are adopting these technical
amendments pursuant to the authority
set forth in the Exchange Act and
particularly Sections 23(a) and 36(a) (15
U.S.C. 78w(a), and 78mmy(a),
respectively).

List of Subjects in 17 CFR Part 240

Brokers, Confidential business
information, Fraud, Reporting and
recordkeeping requirements, Securities.

For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 1. The authority citation for part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s8,77z-2,772-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j,
78j—1, 78k, 78k-1, 781, 78m, 78n, 78n-1, 780,
780-4, 78p, 78q, 78s, 78u-5, 78w, 78x, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b—11, and 7201 et seq., 18 U.S.C.

415 U.S.C. 78¢(f).
515 U.S.C. 78w(a)(2).

1350, and 12 U.S.C. 5221(e)(3), unless
otherwise noted.
* * * * *

m 2. Section 240.0-12 is amended by
revising paragraph (b) to read as follows:

§240.0-12 Commission procedures for
filing applications for orders for exemptive
relief under Section 36 of the Exchange Act.
* * * * *

(b) An applicant may submit a request
electronically. The electronic mailbox to
use for these applications is described
on the Commission’s Web site at
http://www.sec.gov in the ‘““Exchange
Act Exemptive Applications” section. In
the event the electronic mailbox is
revised in the future, applicants can
find the appropriate mailbox by
accessing the “Electronic Mailboxes at
the Commission” section.

* * * * *

Dated: July 19, 2011.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2011-18513 Filed 7-21-11; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9530]
RIN 1545-BH56

Guidance Under Section 956 for
Determining the Basis of Property
Acquired in Certain Nonrecognition
Transactions; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final and
temporary regulations.

SUMMARY: This document describes a
correction to final and temporary
regulations (TD 9530) that were
published in the Federal Register on
Friday, June 24, 2011, regarding the
determination of basis in certain United
States property acquired by a controlled
foreign corporation in certain
nonrecognition transactions that are
intended to repatriate earnings and
profits of the controlled foreign
corporation without U.S. income
taxation.

DATES: This correction is effective on
July 22, 2011, and is applicable
beginning June 24, 2011.

FOR FURTHER INFORMATION CONTACT:
Kristine A. Crabtree, (202) 622—3840
(not a toll-free number).
SUPPLEMENTARY INFORMATION:
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Background

The final and temporary regulations
that are the subject of this correction are
under section 956 of the Internal
Revenue Code.

Need for Correction

As published at (76 FR 36993), final
and temporary regulations (TD 9530)
contain an error that may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final and temporary regulations (TD
9530) which were the subject of FR Doc.
2011-15741 is corrected as follows:

On page 36995, column 3, in the
signature block, line 5, the name “Emily
S. Mahon” is corrected to read “Emily
S. McMahon”.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, Procedure and Administration.

[FR Doc. 2011-18469 Filed 7-21-11; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9538]

RIN 1545-BK14

Modifications of Certain Derivative
Contracts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations that address
when a transfer or assignment of certain
derivative contracts does not result in
an exchange to the nonassigning
counterparty for purposes of §1.1001—
1(a). The text of these temporary
regulations also serves as the text of the
proposed regulations (REG-109006—11)
set forth in the Proposed Rules section
in this issue of the Federal Register.
DATES: Effective Date: These regulations
are effective on July 22, 2011.
Applicability Date: For the date of
applicability, see § 1.1001-4T(d).
FOR FURTHER INFORMATION CONTACT:
Andrea M. Hoffenson, (202) 622-3920
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

Section 1001 of the Internal Revenue
Code (Code) provides rules for the
computation and recognition of gain or
loss from a sale or other disposition of
property. For purposes of section 1001,
§1.1001-1(a) of the Income Tax
Regulations generally provides that gain
or loss is realized upon an exchange of
property for other property differing
materially either in kind or in extent. As
a general matter, the assignment of a
notional principal contract is treated as
a taxable disposition to a nonassigning
counterparty if the resulting contract
differs materially either in kind or in
extent. See Cottage Savings Association
v. Commissioner, 499 U.S. 554, 566
(1991) [1991-2 CB 34, 38] (“Under [the
Court’s] interpretation of [section]
1001(a), an exchange of property gives
rise to a realization event so long as the
exchanged properties are ‘materially
different’—that is, so long as they
embody legally distinct entitlements.”).
Section 1.1001—4(a) provides, however,
that the substitution of a new party on
a notional principal contract is not
treated as a deemed exchange of the
contract by the nonassigning party for
purposes of § 1.1001-1(a) if two
conditions are satisfied: the assignment
is between dealers in notional principal
contracts and the terms of the contract
permit the substitution.

Many notional principal contracts
permit assignment of the contract only
with the consent of the nonassigning
counterparty. There has been some
uncertainty as to whether a contract that
requires the consent of the nonassigning
counterparty as a condition to
assignment will satisfy the second
requirement of § 1.1001—4(a) as
described in the previous paragraph. In
addition, commenters have suggested
that the scope of § 1.1001—4 is too
narrow because it only applies to
notional principal contracts. The need
to amend § 1.1001—4 has been increased
by the Dodd-Frank Wall Street Reform
and Consumer Protection Act, Public
Law 111-203 (124 Stat 1376 (2010))
(Dodd-Frank), which in some cases will
necessitate the movement of entire
books of derivative contracts. In
particular, there is a concern that the
assignment of derivative contracts may
create a taxable event for the
nonassigning counterparties to the
assigned contracts.

The IRS and the Treasury Department
agree that § 1.1001—4 should be
amended and expanded to include
derivative contracts other than notional
principal contracts. These temporary
regulations replace the current, final
regulations of § 1.1001—4.

Explanation of Provisions

These temporary regulations provide
that there is no exchange to the
nonassigning counterparty for purposes
of § 1.1001-1(a) solely because a dealer
in securities or a clearinghouse transfers
or assigns a derivative contract to
another dealer in securities or
clearinghouse, provided that the transfer
or assignment is permitted by the terms
of the contract. The derivative contracts
to which these regulations apply are
those described in section 475(c)(2)(D),
475(c)(2)(E), or 475(c)(2)(F). In addition,
these temporary regulations provide that
transfers or assignments are permitted
by the terms of the contract when
consent of the nonassigning
counterparty is required as well as those
transfers or assignments that do not
require consent. If consideration passes
between the assignor and assignee in
connection with the transfer or
assignment, the consideration will not
affect the treatment of the nonassigning
counterparty for purposes of § 1.1001—4.
If any consideration is paid to or
received by the nonassigning
counterparty, however, the payment or
receipt of the consideration is analyzed
under the general principles of section
1001 to determine its effect on the
nonassigning counterparty. In addition,
any changes to the terms of the contract
are analyzed under the general
principles of section 1001 to determine
whether there has been a sale or
disposition of the contract by the
parties.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, these
regulations have been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Andrea M. Hoffenson,
Office of Associate Chief Counsel
(Financial Institutions and Products).
However, other personnel from the IRS
and the Treasury Department
participated in their development.
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List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.1001—4 is revised to
read as follows:

§1.1001-4 Modifications of certain
derivative contracts.

(a) through (d) [Reserved]. For further
guidance, see §1.1001-4T(a) through
(d).

m Par. 3. Section 1.1001-4T is added to
read as follows:

§1.1001-4T Modifications of certain
derivative contracts (temporary).

(a) Certain assignments. For purposes
of §1.1001-1(a), the transfer or
assignment of a derivative contract is
not treated by the nonassigning
counterparty as a deemed exchange of
the original contract for a modified
contract that differs materially either in
kind or in extent if—

(1) Both the party transferring or
assigning its rights and obligations
under the derivative contract and the
party to which the rights and obligations
are transferred or assigned are either a
dealer in securities or a clearinghouse;

(2) The terms of the derivative
contract permit the transfer or
assignment of the contract, whether or
not the consent of the nonassigning
counterparty is required for the transfer
or assignment to be effective; and

(3) The terms of the derivative
contract are not otherwise modified in
a manner that results in a taxable
exchange under section 1001.

(b) Definitions. (1) Dealer in
securities. For purposes of this section,
a dealer in securities is a taxpayer who
meets the definition of a dealer in
securities in section 475(c)(1).

(2) Clearinghouse. For purposes of
this section, a clearinghouse is a
derivatives clearing organization (as
such term is defined in section 1a of the
Commodity Exchange Act (7 U.S.C. 1a))
or a clearing agency (as such term is
defined in section 3 of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a)))
that is registered, or exempt from
registration, under each respective Act.

(3) Derivative contract. For purposes
of this section, a derivative contract is
a contract described in section

475(c)(2)(D), 475(c)(2)(E), or 475(c)(2)(F)
without regard to the last sentence of
section 475(c)(2) referencing section
1256.

(c) Consideration for the assignment.
Any consideration for the transfer or
assignment that passes between the
party transferring or assigning its rights
and obligations under the contract and
the party to which the rights and
obligations are transferred or assigned
will not affect the treatment of the
nonassigning counterparty for purposes
of this section.

(d) Effective/applicability date. This
section applies to transfers or
assignments of derivative contracts on
or after July 22, 2011.

(e) Expiration date. The applicability
of this section expires on or before July
21, 2014.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: July 15, 2011.
Emily S. McMahon,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2011-18529 Filed 7-21-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[USCG—2011-0648]
RIN 1625-AA08

Special Local Regulations; Port Huron
to Mackinac Island Sail Race

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard will
establish a temporary special local
regulation for the annual Port Huron to
Mackinac Island Sail Race. This action
is necessary to safely control vessel
movements in the vicinity of the race’s
starting point and to provide for the
safety of the general boating public and
commercial shipping. No person or
vessel may enter the regulated area
without the permission of the Ninth
District Commander or the Coast Guard
Patrol Commander (PATCOM).

DATES: This temporary final rule is
effective from 9 a.m. through 4 p.m. on
July 23, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0648 and are available online by going

to http://www.regulations.gov, inserting
USCG—-2011-0648 in the Docket ID box,
and then clicking “Search.”” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New
Jersey, Avenue SE., Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning this
temporary rule, call or e-mail Mr. Frank
Jennings, Jr., Auxiliary and Boating
Safety Branch, Ninth Coast Guard
District, via e-mail at:
Frank.T.Jennings@uscg.mil or by phone
at (216) 902—6094. If you have questions
on viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency, for good
cause, finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so is unnecessary and contrary to the
public interest. Publishing an NPRM for
this rule is unnecessary and contrary to
the public interest because the event is
well-known, non-controversial, and the
impact of the regulation on navigation
and the public is very low. This event
is well-known in the community. This
year will be the 87th annual running of
this race, and regulations have been
published relating to this event since
1995. From 1995 to 2008, this event was
listed in a recurring marine events list
in the Code of Federal Regulations. This
event is non-controversial. In the
various regulations and notices
published for this event in the last
sixteen years, no negative comments
have ever been received and few, if any
Notices of Violation have been issued.
This regulation will have very little
impact on the boating public. The
regulation is for less than one day, for
a regulated area which remains open to
navigation, though subject to the control
of the Patrol Commander.
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The Coast Guard is currently engaged
in a revision of the permanent
regulation for this recurring annual
event. While this event has taken place
annually for some time, the Special
Local Regulation for the event has
undergone significant changes in the
last several years. While these changes
are in process, Temporary Final Rules
are being used to protect event
participants and the public from the
hazards associated with the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraphs,
waiting 30 days for this rule to become
effective is unnecessary and contrary to
the public interest.

Background and Purpose

The Port Huron to Mackinac boat race
(officially titled the ‘“Bell’s Beer
Bayview Mackinac Race”) will set sail
on Saturday, July 23, 2011. Over 200
sailboats are expected to take part in
this regatta, which starts in Port Huron.
The Ninth District Commander has
determined that the high concentration
of participants and spectators at the
race’s starting point poses extra and
unusual hazards to the boating public.
The likely combination of congested
waterways, vessels engaged in a regatta,
and fast currents could result in serious
injuries or fatalities.

Discussion of Rule

With the aforementioned hazards in
mind, the Ninth District Commander
will enforce special local regulations in
the vicinity of the race’s starting point
from 9 a.m. until 4 p.m. on July 23,
2011. The special local regulations
apply to the waters of the Black River,
St. Clair River and lower Lake Huron
bounded by a line starting at: latitude
042°58’47” N, longitude 082°26’00” W;
then easterly to latitude 042°58'24” N,
longitude 082°24'47” W; thence
northward along the International
Boundary to latitude 043°0248” N,
longitude 082°23'47” W; then westerly
to the shoreline at approximate location
latitude 043°02748” N, longitude
082°26’48” W; thence southward along
the U.S. shoreline to latitude 042°58'54”
N, longitude 082°26’01” W; then back to
the beginning. All coordinates reference
the North American Datum of 1983
(NAD 83).

In order to ensure the safety of
spectators and participating vessels, this
special local regulation will be in effect
for the first day of the event. The Coast
Guard will patrol the race area under
the direction of a designated Coast

Guard Patrol Commander (PATCOM).
Any vessel desiring to transit the
regulated area, including commercial
vessels, may do so only with prior
approval of the PATCOM and only
when so directed by the PATCOM. The
PATCOM may be contacted on VHF-FM
Channel 16 (156.8 MHZ) by the call sign
“Coast Guard Patrol Commander.”

Vessels allowed to enter the regulated
area will be operated at a no wake speed
to reduce the wake to a minimum and
in a manner that will not endanger
participants in the event or any other
craft. The rules contained in the above
two sentences shall not apply to
participants in the event or vessels of
the patrol operating in the performance
of their assigned duties.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders. It is not ““significant”
under the regulatory policies and
procedures of the Department of
Homeland Security (DHS). We conclude
that this rule is not a significant
regulatory action because we anticipate
that during the short time this zone will
be in effect, it will have minimal impact
on the economy, will not interfere with
other agencies, will not adversely alter
the budget of any grant or loan
recipients, and will not raise any novel
or legal policy issue. These conclusions
are based on this special local
regulation’s short and temporary nature
along with its application to only those
waters in the vicinity of the race’s
starting point. Plus, vessels may still
pass through the regulated area with
permission from the PATCOM. Finally,
the Coast Guard expects the public to be
well aware of this event and thus, able
to plan accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a

significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the Black River, St. Clair
River, and lower Lake Huron from
9 a.m. until 4 p.m. July 23, 2011.

These special local regulations will
not have a significant economic impact
on a substantial number of small entities
for the following reasons: This rule will
be enforced for only 7 hours on a
weekend when the majority of vessel
traffic transiting the area is recreational;
vessel traffic will be allowed to pass
through the regulated area with the
permission of the Coast Guard Patrol
Commander; and before the effective
period, the Coast Guard will issue
maritime advisories widely to users of
the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves a special local regulation
issued in conjunction with a regatta or
marine parade, and thus, paragraph
34(h) applies. An environmental
analysis checklist and a categorical
exclusion determination are available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add § 100.35T09-0648 to read as
follows:

§100.35T09-0648 Special Local
Regulations; Port Huron to Mackinac Island
Sail Race.

(a) Location. The special local
regulations apply to the waters of the
Black River, St. Clair River, and lower
Lake Huron starting at: Latitude
042°58’47” N, longitude 082°26’00” W;
then easterly to latitude 042°58'24” N,
longitude 082°24’47” W; thence
northward along the International
Boundary to latitude 043°0248” N,
longitude 082°23"47” W; then westerly
to the shoreline at approximate location
latitude 043°02'48” N, longitude
082°26’48” W; thence southward along
the U.S. shoreline to latitude 042°5854”
N, longitude 082°26’01” W; then back to
the beginning [DATUM: NAD 83].

(b) Enforcement period. This rule will
be enforced from 9 a.m. to 4 p.m. on
July 23, 2011.

(c) Regulations. (1) In accordance with
the general regulations in § 100.35 of
this part, the Coast Guard will patrol the
regulated area under the direction of a
designated Coast Guard Patrol
Commander (PATCOM). The PATCOM
may be contacted on VHF-FM Channel
16 (156.8 MHz) by the call sign “Coast
Guard Patrol Commander.” Vessels
desiring to enter or transit the regulated
area may do so only with prior approval
of the PATCOM and only when so
directed by that officer.

(2) Vessels allowed to enter the
regulated area will be operated at a no
wake speed to reduce the wake to a
minimum and in a manner which will
not endanger participants in the event
or any other craft. The rules in this
subparagraph shall not apply to
participants in the event or vessels of
the patrol operating in the performance
of their assigned duties.

(3) The Patrol Commander may direct
the anchoring, mooring, or movement of
any boat or vessel within the regulated
area. A succession of sharp, short
signals by whistle or horn from vessels
patrolling the area under the direction
of the U.S. Coast Guard PATCOM shall
serve as a signal to stop. Vessels so
signaled shall stop and shall comply
with the orders of the PATCOM. Failure
to do so may result in expulsion from
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the regulated area, citation for failure to
comply, or both.

(4) The PATCOM may establish vessel
size and speed limitations and operating
conditions. The PATCOM may restrict
vessel operation within the regulated
area to vessels having particular
operating characteristics. The PATCOM
may terminate the marine event or the
operation of vessel at any time it is
deemed necessary for the protection of
life and property.

Dated: July 12, 2011.

J.R. Bingaman,

Captain, U.S. Coast Guard, Acting
Commander, Ninth Coast Guard District.
[FR Doc. 201118483 Filed 7-21-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0573]
RIN 1625-AA00

Safety Zone; Kathleen Whelan

Wedding Fireworks, Lake St. Clair,
Grosse Pointe Farms, Mi

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake St. Clair, Grosse Pointe Farms, MI.
This zone is intended to restrict vessels
from a portion of Lake St. Clair during
the Kathleen Whelan Wedding
Fireworks.

DATES: This rule is effective from 9:30
p.m. through 10 p.m. on July 23, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0573 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0573 in the “Keyword”
box, and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Adrian
Palomeque, Prevention Department,
Sector Detroit, Coast Guard; telephone
(313) 568-9523, e-mail
Adrian.F.Palomeque@uscg.mil. If you

have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a notice and comment period to run
would be impracticable and contrary to
the public interest because it would
inhibit the Coast Guard’s ability to
protect the public from the hazards
associated with maritime fireworks
displays.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because it
would inhibit the Coast Guard from
ensuring the safety of vessels and the
public during the fireworks display.

Background and Purpose

On July 23, 2011, a private party is
holding a land based wedding that will
include fireworks launched from a point
on Lake St. Clair. The fireworks display
will occur between 9:30 p.m. and 10
p-m., July 23, 2011. The Captain of the
Port Detroit has determined that
waterborne fireworks pose serious risks
to the boating public. Such hazards
include obstructions to the waterway
that may cause marine casualties,
explosive danger of fireworks, debris
falling into the water that may cause
death, serious bodily harm or property
damage.

Discussion of Rule

Because of the aforementioned
hazards, the Captain of the Port Detroit
has determined that it a temporary
safety zone is necessary to ensure the
safety of spectators and vessels during
the setup, loading, and launching of the
Kathleen Whelan Wedding Fireworks
Display.

The safety zone will encompass all
waters on Lake St. Clair within a 600

foot radius of the fireworks barge launch
site located off the shore of Grosse
Pointe Farms, MI at position 42°23’5” N,
082°53’37” W from 9:30 p.m. until 10
p-m. on July 23, 2011. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on
scene patrol personnel. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Detroit or his designated on scene
representative. The Captain of the Port
or his designated on scene
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone around the launch platform will be
relatively small and exist for only a
minimal time. Thus, restrictions on
vessel movement within any particular
area of Lake St. Clair are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
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dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
this portion of Lake St. Clair between
9:30 p.m. through 10 p.m. on July 23,
2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities
because vessels can easily transit
around the zone. The Coast Guard will
give notice to the public via Local
Notice to Mariners that the regulation is
in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction because it
involves the establishment of a
temporary safety zone. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
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m 2. Add 165.T09-0573 to read as
follows:

§165.T09-0573 Safety zone; Kathleen
Whelan Wedding Fireworks, Lake St. Clair,
Grosse Pointe Farms, MI.

(a) Location. The safety zone will
encompass all U. S. navigable waters on
Lake St. Clair within a 600 foot radius
of position 42°23'5” N, 082°53"37” W,
location off shore of Grosse Pointe
Farms, MI. All geographic coordinates
are North American Datum of 1983
(NAD 83).

(b) Effective and Enforcement Period.
This rule is effective and will be
enforced from 9:30 p.m. through 10 p.m.
on July 23, 2011.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Detroit, or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port is any Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The on-scene representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Captain of the Port or his
designated on scene representative may
be contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Detroit
or his on-scene representative to obtain
permission to do so.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port or his
on-scene representative.

Dated: July 12, 2011.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2011-18595 Filed 7-21-11; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 241

Post Office Organization and
Administration: Establishment,
Classification, and Discontinuance;
Correction

AGENCY: Postal Service.

ACTION: Final rule; correction.

SUMMARY: On July 14, 2011, the Postal
Service published an amendment to the
rules concerning the establishment,
classification, and discontinuance of
post offices. That rule contained certain
incorrect internal cross-references,
which are corrected by this further
rulemaking.

DATES: Effective Date: July 22, 2011.

FOR FURTHER INFORMATION CONTACT: ]im
Boldt, (202) 268-6799.

SUPPLEMENTARY INFORMATION: The Postal
Service published a final rule in the
Federal Register on July 14, 2011 (76 FR
41413), amending the retail facility
discontinuance regulations in 39 CFR
part 241. In sections I.H (Notice to
Customers Served by Suspended
Facility) (76 FR 41416), LK (Emergency
Suspensions) (76 FR 41417), and 1.O
(Procedural Recommendations) (76 FR
41418) of the SUPPLEMENTARY
INFORMATION in the preamble, the Postal
Service erroneously cited 39 CFR
241.3(a)(4)(iii), which should have
referred, in sections I.LH and LK, to
subparagraph 241.3(a)(5)(iv) and, in
section 1.0, to subparagraph
241.3(a)(5)(iii).

In addition, subparagraph
241.3(a)(5)(iv) of the regulations
contained in the final rule (76 FR
41421-22) contained erroneous cross-
references to clause 241.3(a)(4)(i)(B) and
subparagraph 241.3(a)(4)(iii), which
should have referred to the respective
provisions of paragraph 241.3(a)(5)
instead. This final rule corrects the
errors in 39 CFR 241.3(a)(5)(@iv).

The Postal Service hereby adopts the
following changes to 39 CFR part 241.

List of Subjects in 39 CFR Part 241

Organization and functions
(government agencies), Postal Service.

Accordingly, 39 CFR part 241 is
amended as follows:

PART 241—RETAIL ORGANIZATION
AND ADMINISTRATION:
ESTABLISHMENT, CLASSIFICATION,
AND DISCONTINUANCE

m 1. The authority citation for 39 CFR
part 241 continues to read as follows:

Authority: 39 U.S.C. 101, 401, 403, 404,
410, 1001.
§241.3 [Corrected]

m 2.In 39 CFR 241.3:

m a. In the first sentence of paragraph
(a)(5)(iv), remove ‘“241.3(a)(4)(i)(B)”’ and
add ““241.3(a)(5)(i)(B)” in its place.

m b. In the third sentence of paragraph
(a)(5)(iv), remove “241.3(a)(4)(iii)”” and
add ““241.3(a)(5)(iii)” in its place.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-18481 Filed 7-21-11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2010-0302; FRL-9442-2]

Approval and Promulgation of State
Implementation Plan Revisions;
Infrastructure Requirements for the
1997 8-Hour Ozone National Ambient
Air Quality Standard; Utah

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving and
conditionally approving the State
Implementation Plan (SIP) submission
from the State of Utah to demonstrate
that the SIP meets the requirements of
sections 110(a)(1) and (2) of the Clean
Air Act (CAA) for the National Ambient
Air Quality Standard (NAAQS)
promulgated for ozone on July 18, 1997.
Section 110(a)(1) of the CAA requires
that each state, after a new or revised
NAAQS is promulgated, review their
SIPs to ensure that they meet the
requirements of the “infrastructure
elements” of section 110(a)(2). The State
of Utah submitted two certifications,
dated December 3, 2007, and December
21, 2009, that its SIP met these
requirements for the 1997 ozone
NAAQS. The December 3, 2007
certification was determined to be
complete on March 27, 2008 (73 FR
16205).

DATES: Effective Date: This final rule is
effective August 22, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—-0OAR-2010-0302. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
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copy at the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kathy Dolan, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129, 303-312-6142,
dolan.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

Table of Contents

1. Background

II. Response to Comments

I1I. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated
new NAAQS for ozone based on 8-hour
average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm (62
FR 38856). By statute, SIPs meeting the
requirements of sections 110(a)(1) and
(2) are to be submitted by states within
three years after promulgation of a new
or revised standard. Section 110(a)(2)
provides basic requirements for SIPs,
including emissions inventories,
monitoring, and modeling, to assure
attainment and maintenance of the
standards. These requirements are set
out in several “infrastructure elements,”
listed in section 110(a)(2).

Section 110(a) imposes the obligation
upon states to make a SIP submission to
EPA for a new or revised NAAQS, and
the contents of that submission may
vary depending upon the facts and
circumstances. In particular, the data
and analytical tools available at the time
a state develops and submits its SIP for
anew or revised NAAQS affects the
content of the submission. The contents

of such SIP submissions may also vary
depending upon what provisions a
state’s existing SIP already contains. In
the case of the 1997 ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous NAAQS. In a guidance issued
on October 2, 2007, EPA noted that, to
the extent an existing SIP already meets
the section 110(a)(2) requirements,
states need only to certify that fact via
a letter to EPA.1

On March 27, 2008, EPA published a
final rule entitled, “Completeness
Findings for Section 110(a) State
Implementation Plans for the 8-hour
Ozone NAAQS” (73 FR 16205). In the
rule, EPA made a finding for each state
that it had submitted or had failed to
submit a complete SIP that provided the
basic program elements of section
110(a)(2) necessary to implement the
1997 8-hour ozone NAAQS. In
particular, EPA found that Utah had
submitted a complete SIP
(“Infrastructure SIP”’) to meet these
requirements.

On May 23, 2011, EPA published a
notice of proposed rulemaking (NPR) for
the State of Utah (76 FR 29688) to act
on the State’s Infrastructure SIP for the
1997 ozone NAAQS. Specifically, in the
NPR EPA proposed approval of Utah’s
SIP as meeting the requirements of all
section 110(a)(2) elements with respect
to the 1997 ozone NAAQS, aside from
elements 110(a)(2)(D)(i), 110(a)(2)(I),
and the visibility protection
requirement of element 110(a)(2)(J), on
which EPA did not propose action.2

In the May 23, 2011 NPR, EPA
proposed to conditionally approve
element 110(a)(2)(B) for the 1997 ozone
NAAQS. EPA had discovered certain
deficiencies in Utah’s monitoring
network plan and Utah formally
committed to submitting an adequate
annual monitoring plan not later than
one year after the date of this final
action to correct those deficiencies.? In
the NPR, EPA also stated that if Utah
does not implement the measures
specified in its commitment within one
year after the date of this final action,
EPA’s conditional approval will
automatically revert to disapproval of

1Memorandum from William T. Harnett,
Director, Air Quality Policy Division, ‘“Guidance on
SIP Elements Required Under Sections 110(a)(1)
and (2) for the 1997 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards” (Oct. 2,
2007).

2 See the NPR (76 FR 29688) for further
explanation regarding the omission of elements
110(a)(2)(D)(i) and 110(a)(2)(I) from the proposal.

3 The specific measures Utah will take are
detailed in the commitment letter, which may be
found in the docket for this action.

the infrastructure SIP for section
110(a)(2)(B) for the 1997 ozone NAAQS.

EPA proposed to approve element
110(a)(2)(C) for the 1997 ozone NAAQS
in the event that the State clarified (or
modified) its December 3, 2007 and
December 21, 2009 certifications to
ensure consistency with two rules
related to regulation of greenhouse gas
(GHG) emissions: ‘“‘Prevention of
Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule”
(“Tailoring Rule”), 75 FR 31514 (June 3,
2010), and “Limitation of Approval of
Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas
Emitting-Sources in State
Implementation Plans” (“PSD SIP
Narrowing Rule”’), 75 FR 82536 (Dec.
30, 2010). In the PSD SIP Narrowing
Rule, EPA withdrew its previous
approval of Utah’s prevention of
significant deterioration (PSD) program
to the extent that it applied PSD
permitting to GHG emissions increases
from GHG-emitting sources below
thresholds set in the Tailoring Rule.
EPA withdrew its approval on the basis
that the State lacked sufficient resources
to issue PSD permits to such sources at
the statutory thresholds in effect in the
previously-approved PSD program.
After the PSD SIP Narrowing Rule, the
portion of Utah’s PSD SIP from which
EPA withdrew its approval had the
status of having been submitted to EPA
but not yet acted upon. In its December
3, 2007 and December 21, 2009
certifications, Utah relied on its PSD
program as approved at that date—
which was before December 30, 2010,
the effective date of the PSD SIP
Narrowing Rule—to satisfy the
requirements of infrastructure element
110(a)(2)(C). Given EPA’s basis for the
PSD SIP Narrowing Rule, EPA proposed
approval of the Utah Infrastructure SIP
for infrastructure element (C) if either
the State clarified (or modified) its
certification to make clear that the State
relies only on the portion of the PSD
program that remains approved after the
PSD SIP Narrowing Rule issued on
December 30, 2010, and for which the
State has sufficient resources to
implement, or the State acted to
withdraw from EPA consideration the
remaining portion of its PSD program
submission that would have applied
PSD permitting to GHG sources below
the Tailoring Rule thresholds. On June
22,2011, EPA received a letter from
Utah clarifying that the State relies only
on the portion of the PSD program that
remains approved after the PSD SIP
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Narrowing Rule issued on December 30,
2010.4

EPA’s proposed approval of elements
110(a)(2)(C) and (J) for the 1997 ozone
NAAQS was also contingent on the final
approval of the State’s August 7, 2008
submittal. The State’s PSD program, as
submitted, for the most part
incorporates by reference the Federal
program at 40 CFR 52.21. The August 7,
2008 submittal updates the date of
incorporation by reference of the State’s
PSD program to July 7, 2007, therefore
incorporating EPA’s phase 2
implementation rule for the 1997 ozone
NAAQS (Phase 2 Rule), which includes
requirements for PSD programs to treat
nitrogen oxides (NO,) as a precursor for
ozone (72 FR 71612, November 29,
2005). EPA proposed approval of the
August 7, 2008 submittal on January 7,
2009 (74 FR 667), and finalized
approval on June 29, 2011. EPA
therefore approves in full elements
110(a)(2)(C) and (J) with this action.

Scope of Infrastructure SIPs

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on the infrastructure SIP
submissions.5 The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements that it would address
two issues separately and not as part of
actions on the infrastructure SIP
submissions: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources, that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM”); and (ii) existing provisions
related to “director’s variance” or
“director’s discretion” that purport to
permit revisions to SIP approved
emissions limits with limited public
process or without requiring further
approval by EPA, that may be contrary
to the CAA (““director’s discretion”).
EPA notes that there are two other
substantive issues for which EPA

4Utah’s June 22, 2011 clarification letter is
available in the docket for this action.

5 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.

likewise stated that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source new source
review (NSR)”); and (ii) existing
provisions for Prevention of Significant
Deterioration programs that may be
inconsistent with current requirements
of EPA’s “Final NSR Improvement
Rule,” 67 FR 80,186 (December 31,
2002), as amended by 72 FR 32,526
(June 13, 2007) (“NSR Reform”). In light
of the comments, EPA now believes that
its statements in various proposed
actions on infrastructure SIPs with
respect to these four individual issues
should be explained in greater depth
with respect to these issues.

EPA intended the statements in the
proposals concerning these four issues
merely to be informational, and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s
approval of the infrastructure SIP
submission of a given state should be
interpreted as a reapproval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing state provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit reapproval of any existing
provisions that relate to these four
substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure

SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs,
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements, however, we want to
explain more fully the Agency’s reasons
for concluding that these four potential
substantive issues in existing SIPs may
be addressed separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPS are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”’
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP” submissions
required to address the visibility
protection requirements of CAA section
169A, NSR permitting program
submissions required to address the
requirements of part D, and a host of
other specific types of SIP submissions
that address other specific matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details



Federal Register/Vol.

76, No. 141/Friday, July 22, 2011/Rules and Regulations

43901

concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.® Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.”

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).8 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP”’ for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of

6 For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

7For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each SIP contains adequate
provisions to prevent significant contribution to
nonattainment of the NAAQS in other states. This
provision contains numerous terms that require
substantial rulemaking by EPA in order to
determine such basic points as what constitutes
significant contribution. See, e.g., “Rule To Reduce
Interstate Transport of Fine Particulate Matter and
Ozone (Clean Air Interstate Rule); Revisions to Acid
Rain Program; Revisions to the NOx SIP Call; Final
Rule,” 70 FR 25,162 (May 12, 2005)(defining,
among other things, the phrase “contribute
significantly to nonattainment”).

8See, e.g., Id., 70 FR 25,162, at 63-65 (May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.? This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the SIP. Finally, EPA notes
that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.10

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
C, i.e., the PSD requirement applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section

9EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

10 For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.11 Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 12 As
further identification of these basic
structural SIP requirements,
“attachment A” to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “‘to constitute an
interpretation of”’ the requirements, and
was merely a “brief description of the
required elements.” 13 EPA also stated
its belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with

11 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM» s National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”). EPA issued comparable guidance for
the 2006 PM» s NAAQS entitled “Guidance on SIP
Elements Required Under Sections 110(a)(1) and (2)
for the 2006 24-Hour Fine Particle (PM,_s) National
Ambient Air Quality Standards (NAAQS),” from
William T, Harnett, Director Air Quality Policy
Division, to Regional Air Division Directors,
Regions I-X, dated September 25, 2009 (the ““2009
Guidance”).

12]d., at page 2.

13]d., at attachment A, page 1.
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assistance from EPA Regions.” 14 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM, s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each state would work with its
corresponding EPA regional office to
refine the scope of a state’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the SIP for the NAAQS in question.

Significantly, the 2007 Guidance did
not explicitly refer to the SSM,
director’s discretion, minor source NSR,
or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s proposals
mentioned these issues not because the
Agency considers them issues that must
be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is

14]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “‘self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.
Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “‘SIP call” whenever the Agency
determines that a SIP is substantially
inadequate to attain or maintain the
NAAQS, to mitigate interstate transport,
or otherwise to comply with the CAA.15
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as
past approvals of SIP submissions.16

15EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21,639
(April 18, 2011).

16 EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82,536 (Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that the Agency

Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.'”

II. Response to Comments

EPA received two comment letters on
June 22, 2011, one from WildEarth
Guardians (WEG) and the other from
Western Resource Advocates (WRA),
both environmental organizations. The
WRA comment letter was written on
behalf of both WRA and the
organization Utah Physicians for a
Healthy Environment (UPHE). The
significant comments made by WRA
and EPA’s responses to those comments
are given below in Section (A). The
significant comments made by WEG and
EPA’s responses to those comments are
given below in Section (B).

Section A: WRA Comments and EPA
Responses

Comment No. 1: The commenter
stated that the State of Utah must strike
from its regulations “any provisions
allowing ‘director’s discretion’ to
change unilaterally EPA-approved SIP-
based emission limits, permitting
variances and exempting excess startup,
shutdown and malfunction emissions
from compliance and enforcement
provisions.” The commenter further
stated that “definitive EPA action” on
such provisions “cannot come too
soon.”

EPA Response: EPA shares the
commenter’s concerns that such
provisions can have adverse impacts on
air planning and enforcement, and as a
result can have an adverse impact on

determined it had approved in error. See, e.g., 61
FR 38,664 (July 25, 1996) and 62 FR 34,641 (June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); 69 FR 67,062
(November 16, 2004) (corrections to California SIP);
and 74 FR 57,051 (November 3, 2009) (corrections
to Arizona and Nevada SIPs).

17EPA has recently disapproved a SIP submission
from Golorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42,342 at
42,344 (July 21,2010) (proposed disapproval of
director’s discretion provisions); 76 FR 4,540 (Jan.
26, 2011) (final disapproval of such provisions).
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protection of public health. As
discussed in greater depth in the
Background section, EPA is not
addressing startup, shutdown, and
malfunction (SSM), variance, or
director’s discretion provisions in the
context of this action on 110(a)(2)
requirements for the 1997 ozone
NAAQS. As stated in the NPR, EPA
intends to address these issues
separately at a later date.

However, with respect to the
commenter’s concerns about SSM
provisions, EPA notes that the Agency
has already issued a finding of
substantial inadequacy and called for a
SIP revision for Utah’s “‘unavoidable
breakdown” rule (76 FR 21639, Apr. 18,
2011). This action preceded, was
independent of, and was not required
for our action on section 110(a)(2)(A) for
the 1997 ozone NAAQS. EPA considers
this an important step towards
addressing the issue noted by the
commenter.

Comment No. 2: The commenter
supported EPA efforts to address issues
concerning the monitoring network for
ozone in Utah. In particular, the
commenter supported EPA’s efforts to
encourage the State to address the
monitoring network in the Saint George
area, specifically by completing its
ozone saturation study in 2011, using
that study to identify maximum
concentration locations, and adjusting
the monitoring network as required by
the study. However, the commenter also
urged EPA to require immediate action
from the State to ensure adequate
monitoring in the Saint George area,
and, if necessary, immediately
implement any controls necessary to
bring the area into compliance with the
ozone NAAQS.

EPA Response: EPA acknowledges the
support for our conditional approval,
based on Utah’s commitment to make
improvements with regard to
monitoring as the commenter described.
EPA notes that the State has committed
to doing so within one year, and that
with this data the State and EPA can
then evaluate what additional actions
may be necessary based upon better
information concerning the ambient air
quality in the area.

With respect to the 1997 ozone
NAAQS, the data collected in southern
Utah have not suggested a potential for
ozone levels to violate that standard.
From data collected in Zion National
Park (2004-2010), Saint George (1995—
1997), Santa Clara (2008—2010), and
Mesquite, Nevada (33 miles southwest
of Saint George and 13 miles from the
Utah border), the highest design value
recorded was 79 parts per billion (ppb)
in Zion National Park in 2004—2006.

While the current Santa Clara monitor
has not been shown to be sited to
measure maximum concentration
monitoring, there is no evidence to
suggest a maximum concentration
monitoring site elsewhere would record
data in excess of the 1997 ozone
NAAQS. Utah’s commitment to
ensuring that a monitor is placed at the
maximum concentration site will allow
the State and EPA to correctly assess air
quality in the Saint George metropolitan
statistical area (MSA).

Comment No. 3: The commenter
supported EPA’s efforts to regulate
greenhouse gases.

EPA Response: EPA presumes that the
commenter’s support related to EPA’s
efforts to insure that the Utah
infrastructure SIP adequately addresses
PSD permitting requirements with
respect to greenhouse gases as discussed
in the NPR in accordance with the PSD
SIP Narrowing Rule. As discussed in the
background section above, in response
to our proposal, Utah clarified that its
infrastructure certification should not be
read to rely on the portion of the PSD
program for which the PSD SIP
Narrowing Rule withdrew approval.
Therefore, EPA has concluded that the
current EPA approved Utah SIP is
consistent with section 110(a)(2)(C) for
purposes of greenhouse gases.

Comment No. 4: The commenter
supported EPA’s efforts to require ozone
monitoring in Utah’s Uinta Basin.
However, the commenter urged EPA to
use existing ozone monitoring data,
which the commenter claimed “plainly
show that air quality in the basin is not
in compliance with the ozone
standard,” to designate the Uinta Basin
as nonattainment for ozone.18 The
commenter also urged EPA to require
Utah to install monitors in Vernal, Utah.

EPA Response: EPA shares the
concerns of the commenters with
respect to the monitoring network in
Utah. However, in this action EPA is
evaluating the adequacy of the
infrastructure SIP of the State with
respect to the 1997 8-hour ozone
NAAQS. EPA has specific regulatory
requirements at 40 CFR part 58 that
provide requirements for the ambient air
monitoring network required by section
110(a)(2)(B) of the Act for these NAAQS.

As discussed in the response to
comment 3 in section B below, 40 CFR
part 58 does not contain requirements
for the State to monitor for ozone in the
Uinta Basin. EPA therefore has no basis
in this action to disapprove the

18 The comment does not precisely state which
existing ozone monitoring data the commenter
refers to. For a discussion of other monitoring data
in the Uinta Basin, see the response to comment 1
in section B below.

infrastructure SIP due to the absence of
an ozone monitor in Vernal.
Nonetheless, EPA notes that both Utah
Department of Environmental Quality
(DEQ) and the Ute Indian Tribe of the
Uintah and Ouray Reservation began
ozone monitoring in the Uinta Basin in
2011. These monitors should provide
data that can be used to evaluate the
appropriate designation for the Uinta
Basin area, once there is sufficient data.
Promulgation of area designations for a
NAAQS is outside the scope of this
action, the purpose of which is limited
to review the Utah SIP for compliance
with the infrastructure SIP requirements
of section 110(a)(2) for the 1997 8-hour
ozone NAAQS.

Comment No. 5: The commenter
stated that “Utah’s PSD program fails to
comply”” with the CAA, and therefore
encouraged EPA to disapprove the
State’s submission with regards to its
PSD program and the requirements of
section 110(a)(2)(]). Specifically, the
commenter asserted that the State’s PSD
program fails to comply with 40 CFR
70.4(b)(3)(x) with respect to the
availability of state judicial review for
persons who participated in the public
process required under 40 CFR 70.7(h).
In essence, the commenter cited rules
and statutes governing Utah
administrative appeal proceedings,
including administrative appeal of PSD
permits issued by the State, and argued
(for several reasons) that these provide
inadequate opportunity for members of
the public to participate in
administrative appeals. The commenter
linked this to the availability of state
judicial review of PSD permits by citing
a statutory requirement in Utah’s
Administrative Procedure Act requiring
parties seeking judicial review to
exhaust all administrative remedies
available.

EPA Response: In this action, EPA is
evaluating the State’s PSD permit
program under sections 110(a)(2)(C) and
(J), and, more generally, Utah’s SIP
under section 110(a)(2). The regulatory
provision that the commenter cited, 40
CFR 70.4(b)(3), and the corresponding
statutory provision in section 503(b)(6)
of the CAA, apply only to Title V
operating permit programs. In other
words, section 503(b)(6) and 40 CFR
70.4(b)(3) do not apply to PSD permits.
Furthermore, Utah’s Title V program is
not part of the Utah SIP. Therefore, any
potential deficiency in Utah’s Title V
program with regards to availability of
state judicial review is outside the scope
of this action on the infrastructure SIP,
and the comment gives us no basis to
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change our proposed action on section
110(a)(2)(J).*®

In addition, the comment expressed
concerns primarily with a version of
Utah Administrative Code (UAC)
section R305-6—-202 that the comment
describes as effective July, 2011. The
commenter did not provide a copy of
the section showing that it had been
adopted. A proposal to adopt the
version of R305-6-202 for which the
comment provides concerns was
published in the Utah State Bulletin on
March 15, 2011, with a potential
effective date of July 1, 2011.20
Subsequent issues of the Utah State
Bulletin (through June 15, 2011) have
not provided a notice of effective date
for the proposal, a requirement under
section 63G—-301-3(12) of the Utah
Administrative Procedures Act for a rule
to become effective. Thus, the rule has
only been proposed and not adopted,
and any deficiencies there may be
within it do not provide a basis for EPA
to change its proposed approval of the
current Utah infrastructure SIP for the
1997 ozone NAAQS for elements
110(a)(2)(C) and (J).

Section B: WEG Comments and EPA
Responses

Comment No. 1: The commenter
expressed concern that Utah’s SIP fails
“to attain and maintain the 1997 8-hour
ozone NAAQS in the Uinta Basin.” The
commenter pointed to existing
monitoring data from two monitors in
the Uinta Basin over two years and part
of a third to argue that the standard is
currently being violated.2? The
commenter asserted that EPA cannot
find that Utah’s SIP meets section
110(a)(2)(1) and (2) requirements unless
the EPA addresses the high ozone levels
in the Uinta Basin and uses the

19 Although EPA is not assessing the availability
of state judicial review for PSD permits issued by
Utah, as the CAA makes no requirements regarding
such availability, EPA also notes that the comment
does not explain, for example, why denial of a
petition to intervene in a state administrative PSD
permit proceeding would not exhaust the
petitioner’s administrative remedies and therefore
make state judicial review available to the
petitioner.

20 Similarly, a proposed conforming amendment
to UAC section R307-103 (containing the current
administrative procedures for adjudicative
proceedings under the Utah Air Conservation Act)
was published May 1, 2011, but no notice of
effective date has been published. The status of
these proposals is confirmed by the Utah Division
of Administrative Rules Web page, Rules Effective
Since Last Codification, available at http://
www.rules.utah.gov/publicat/codificationsegue.htm
(last visited June 29, 2011).

21 The monitoring data provided by WEG to
support this argument is available in the docket for
this action.

resources necessary ‘‘to attain and
maintain the NAAQS.”

EPA Response: EPA disagrees with
the commenter’s view that the monitor
data asserted by the commenter has a
bearing on the action on the State’s
infrastructure SIP submission. First,
there are currently no nonattainment
areas designated in Utah for the 1997
ozone NAAQS. Thus, the State is not
currently under an obligation to submit
a SIP to meet the requirements of Part
D of title I. More importantly, as
explained in the NPR, Part D
requirements are outside the scope of
this action. EPA therefore disagrees with
the assertion that, as a result of the cited
monitoring data, EPA cannot approve
the Utah infrastructure SIP for the 1997
ozone NAAQS.

Furthermore, EPA notes that data
cited by the commenter is also not of the
type that is needed for making
attainment determinations. The
monitoring data referenced by the
commenter was collected by industrial
entities at non-regulatory monitors
located in Indian country, outside the
jurisdiction of the State of Utah.
Furthermore, data collected by the
National Park Service in Dinosaur
National Monument (albeit also using a
non-regulatory monitoring method)
indicate a preliminary design value of
only 73 ppb for the maximum 3-year
average in 2009-2011. This data
represents the ambient level at a
geographic location within the Uinta
Basin that is available outside Indian
country in Utah. Thus, there is currently
no data from monitoring sites on State
jurisdiction lands in or near the Uinta
Basin showing violations of the 1997
ozone standard.

Comment No. 2: The commenter
claims that the State’s commitment
letter to update its ozone monitoring
network does not represent a
commitment that justifies conditional
approval, as the letter does not commit
to ensuring the actual installation of a
monitor in the Saint George area in
accordance with 40 CFR part 58,
Appendix D, 4.1(b), and other
requirements. The commenter also
states that EPA did not clearly state the
timeline by which a conditional
approval reverts to a disapproval, and
requests EPA to clarify this statement.

EPA Response: EPA disagrees with
this comment. The commitment by the
State is appropriately tailored to require
the analysis necessary to determine if a
monitor should be installed in the Saint
George’s area. The letter acknowledges
that the State has not demonstrated that
the existing Santa Clara monitor
represents the maximum concentration
site in the Saint George core-based

statistical area (CBSA) and that the Zion
monitoring site operated by the National
Park Service has recorded higher ozone
values. The letter commits to
completing the current saturation study
to determine whether the Santa Clara
site represents the maximum
concentration site, and, if the study
shows it necessary, to relocate the
monitor in accordance with the
requirements of section 4.1 of Appendix
D. Of course, if the study is sufficient to
demonstrate that the existing Santa
Clara site meets the requirements of
Appendix D, then no further action is
necessary to comply with Appendix D.
Appendix D requires that Utah
operate an ozone monitor in the Saint
George CBSA, requires that at least one
monitor in the Saint George CBSA be
designed to measure maximum
concentration, and that the siting of the
Saint George monitor(s) be approved by
the EPA Regional Administrator. EPA’s
conditional approval requires Utah to
comply with these requirements within
1 year of the publication of the final
rule. If the EPA Regional Administrator
has not approved the monitor siting in
the Saint George CBSA within 1 year of
publication of the final rule, the
conditional approval of the Utah
infrastructure SIP for section
110(a)(2)(B) for the 1997 ozone NAAQS
will automatically revert to disapproval.
Comment No. 3: The commenter
expressed concern that the ozone
monitoring sites in the Uinta Basin do
not fully comply with 40 CFR part 58,
specifically the requirement that
“monitors are sited to ensure that
maximum concentrations are recorded.”
The commenter also stated that, in order
to meet the requirements of section
110(a)(2)(B), EPA must ensure the Utah
SIP requires the State to monitor ozone
during the winter months, particularly
in the Uinta Basin. The commenter
asserted that monitoring should
continue during the winter months
when the highest ambient levels occur.
EPA Response: EPA disagrees with
the commenter’s view that the current
SIP is not approvable under section
110(a)(2)(B), based on the monitoring
concerns raised by the commenter. The
existing Utah ozone monitoring network
and plan comply with 40 CFR part 58
requirements with respect to Uintah,
Duchesne and Carbon counties. 40 CFR
part 58 does not currently require ozone
monitoring in the Uinta Basin, because
ozone monitoring is only required in
Metropolitan Statistical Areas (MSAs).
Furthermore, the maximum
concentration monitoring requirement
of Appendix D applies specifically to
monitoring in MSAs, defined in 40 CFR
58.1 as “‘a CBSA associated with at least
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one urbanized area of 50,000 population
or greater.” There are no such MSAs in
Uintah, Duchesne, or Carbon counties.

With respect to the season during
which monitoring is currently required,
the required ozone monitoring seasons
are provided in Appendix D, which
currently specifies monitoring from May
through September. EPA published a
proposed revision to the ozone
monitoring season for Utah on July 16,
2009 (74 FR 34525). EPA then published
more recent data from Utah, Colorado
and Kansas relevant to that proposal in
a Notice of Data Availability on
November 10, 2010 (75 FR 60936) and
solicited comment on the applicability
of that data to the required monitoring
season at that time. If EPA finalizes the
proposed revisions to the ozone
monitoring season for Utah, the
monitoring season will be extended and
EPA anticipates that this would help to
address the underlying concern of the
commenters. At this point, however,
Utah complies with the existing
monitoring season requirements of
Appendix D.

Comment No. 4: The commenter
states that EPA cannot approve Utah’s
SIP as meeting CAA section 110(a)(2)(L)
requirements. Citing 42 U.S.C. section
7661a(b)(3)(B)(v) and 40 CFR
70.9(b)(2)(iv), the commenter argues that
Utah’s Title V program does not
increase permit fees each year in
accordance with the Consumer Price
Index as required.

EPA Response: EPA disagrees with
this comment. As stated in the text of
the section, 110(a)(2)(L) is no longer
applicable to Title V operating permit
programs after approval of such
programs. As noted in the NPR, the
Administrator’s final approval of Utah’s
Title V operating permit program,
including the Title V fee program,
became effective on July 10, 1995 (60 FR
30192). Therefore, EPA concludes that
the Utah infrastructure SIP for the 1997
ozone NAAQS meets the requirements
of section 110(a)(2)(L) with respect to
the Title V program.

III. Final Action

In this action, EPA is approving in
full the following section 110(a)(2)
infrastructure elements for Utah for the
1997 ozone NAAQS: (A), (C), (D)(ii), (E),
(F), (&), (H), (), (K), (L), and (M). EPA
is conditionally approving section
110(a)(2)(B) for the 1997 ozone NAAQS,
and will fully approve this element if
Utah takes the measures detailed in the
State’s May 12, 2011 commitment letter
within one year after the date of this
final action. If, however, Utah does not
implement the measures specified in its
commitment within one year after the

date of this action, EPA’s conditional
approval will automatically revert to
disapproval of the infrastructure SIP for
section 110(a)(2)(B) for the 1997 ozone
NAAQS.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations
(42 U.S.C. 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves some state law as
meeting Federal requirements and
disapproves other state law because it
does not meet Federal requirements;
this action does not impose additional
requirements beyond those imposed by
state law. For that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,

November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 20,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 30, 2011.

James B. Martin,
Regional Administrator, Region 8.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart TT—Utah

m 2. Section 52.2355 is added to read as
follows:
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§52.2355 Section 110(a)(2) infrastructure
requirements.

On December 3, 2007 Jon L.
Huntsman, Jr., Governor, State of Utah,
submitted a certification letter which
provides the State of Utah’s SIP
provisions which meet the requirements
of CAA Section 110(a)(1) and (2)
relevant to the 1997 Ozone NAAQS. On
December 21, 2009 M. Cheryl Heying,
Director, Utah Division of Air Quality,
Department of Environmental Quality
for the State of Utah, submitted
supporting documentation which
provides the State of Utah’s SIP
provisions which meet the requirements
of CAA Section 110(a)(1) and (2)
relevant to the 1997 Ozone NAAQS.

[FR Doc. 2011-18416 Filed 7-21-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-R08-OAR-2009-0809; FRL-9442-1]

Approval and Promulgation of State
Implementation Plan Revisions;
Infrastructure Requirements for the
1997 8-Hour Ozone National Ambient
Air Quality Standard; Colorado

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the State
Implementation Plan (SIP) submission
from the State of Colorado to
demonstrate that the SIP meets the
requirements of Sections 110(a)(1) and
(2) of the Clean Air Act (CAA) for the
National Ambient Air Quality Standards
(NAAQS) promulgated for ozone on July
18, 1997. Section 110(a)(1) of the CAA
requires that each state, after a new or
revised NAAQS is promulgated, review
their SIPs to ensure that they meet the
requirements of the “infrastructure
elements” of section 110(a)(2). The State
of Colorado submitted a certification,
dated January 7, 2008, that its SIP met
these requirements for the 1997 ozone
NAAQS. The certification was
determined to be complete on March 27,
2008 (73 FR 16205).

DATES: Effective Date: This final rule is
effective August 22, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—0OAR-2009-0809. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kathy Dolan, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129. 303-312-6142,
dolan.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.
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I. Background

On July 18, 1997, EPA promulgated
new NAAQS for ozone based on 8-hour
average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm (62
FR 38856). By statute, SIPs meeting the
requirements of sections 110(a)(1) and
(2) are to be submitted by states within
three years after promulgation of a new
or revised standard. Section 110(a)(2)
provides basic requirements for SIPs,
including emissions inventories,
monitoring, and modeling, to assure
attainment and maintenance of the
standards. These requirements are set
out in several “infrastructure elements,”
listed in section 110(a)(2).

Section 110(a) imposes the obligation
upon states to make a SIP submission to
EPA for a new or revised NAAQS, and

the contents of that submission may
vary depending upon the facts and
circumstances. In particular, the data
and analytical tools available at the time
a state develops and submits its SIP for
a new or revised NAAQS affects the
content of the submission. The contents
of such SIP submissions may also vary
depending upon what provisions a
state’s existing SIP already contains. In
the case of the 1997 ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous NAAQS. In a guidance issued
on October 2, 2007, EPA noted that, to
the extent an existing SIP already meets
the section 110(a)(2) requirements,
states need only to certify that fact via

a letter to EPA.1

On March 27, 2008, EPA published a
final rule entitled, “Completeness
Findings for Section 110(a) State
Implementation Plans for the 8-hour
Ozone NAAQS” (73 FR 16205). In the
rule, EPA made a finding for each state
that it had submitted or had failed to
submit a complete SIP that provided the
basic program elements of section
110(a)(2) necessary to implement the
1997 8-hour ozone NAAQS. In
particular, EPA found that Colorado had
submitted a complete SIP
(“Infrastructure SIP”’) to meet these
requirements.

On May 18, 2011, EPA published a
notice of proposed rulemaking (NPR) for
the State of Colorado (76 FR 28707) to
act on the State’s Infrastructure SIP for
the 1997 ozone NAAQS. Specifically, in
the NPR EPA proposed approval of
Colorado’s SIP as meeting the
requirements of all section 110(a)(2)
elements with respect to the 1997 ozone
NAAQS, aside from elements
110(a)(2)(D)(i), 110(a)(2)(1), and the
visibility protection requirement of
element 110(a)(2)(J), on which EPA did
not propose action.2 EPA received a
comment on section 110(a)(2)(E)(ii), and
EPA is not finalizing today its proposed
approval for this sub-element in order to
fully respond to that comment.

EPA proposed to approve element
110(a)(2)(C) for the 1997 ozone NAAQS
in the event that the State clarified (or
modified) its January 7, 2008
certification to ensure consistency with
two rules related to regulation of

1 Memorandum from William T. Harnett,
Director, Air Quality Policy Division, “Guidance on
SIP Elements Required Under Sections 110(a)(1)
and (2) for the 1997 8-hour Ozone and PM, 5
National Ambient Air Quality Standards” (Oct. 2,
2007).

2 See the NPR (76 FR 28707) for further
explanation regarding the omission of elements
110(a)(2)(D)(i) and 110(a)(2)(I) from the proposal.
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greenhouse gas (GHG) emissions:
“Prevention of Significant Deterioration
and Title V Greenhouse Gas Tailoring
Rule” (“Tailoring Rule”), 75 FR 31514
(June 3, 2010), and “Limitation of
Approval of Prevention of Significant
Deterioration Provisions Concerning
Greenhouse Gas Emitting-Sources in
State Implementation Plans” (“PSD SIP
Narrowing Rule”’), 75 FR 82536 (Dec.
30, 2010). In the PSD SIP Narrowing
Rule, EPA withdrew its previous
approval of Colorado’s prevention of
significant deterioration (PSD) program
to the extent that it applied PSD
permitting to GHG-emissions increases
from GHG-emitting sources below
thresholds set in the Tailoring Rule.
EPA withdrew its approval on the basis
that the State lacked sufficient resources
to issue PSD permits to such sources at
the statutory thresholds in effect in the
previously-approved PSD program.
After the PSD SIP Narrowing Rule, the
portion of Colorado’s PSD SIP from
which EPA withdrew its approval had
the status of having been submitted to
EPA but not yet acted upon. In its
February 1, 2008 certification, Colorado
relied on its PSD program as approved
at that date—which was before
December 30, 2010, the effective date of
the PSD SIP Narrowing Rule—to satisfy
the requirements of infrastructure
element 110(a)(2)(C). Given EPA’s basis
for the PSD SIP Narrowing Rule, EPA
proposed approval of the Colorado
Infrastructure SIP for infrastructure
element (C) if either the State clarified
(or modified) its certification to make
clear that the State relies only on the
portion of the PSD program that remains
approved after the PSD SIP Narrowing
Rule issued on December 30, 2010, and
for which the State has sufficient
resources to implement, or the State
acted to withdraw from EPA
consideration the remaining portion of
its PSD program submission that would
have applied PSD permitting to GHG
sources below the Tailoring Rule
thresholds. On May 10, 2011, EPA
received a letter from Colorado
clarifying that the State relies only on
the portion of the PSD program that
remains approved after the PSD SIP
Narrowing Rule issued on December 30,
2010.3

Scope of Infrastructure SIPs

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some

3Colorado’s May 10, 2011 clarification letter is
available in the docket for this action.

states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on the infrastructure SIP
submissions.* The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements that it would address
two issues separately and not as part of
actions on the infrastructure SIP
submissions: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources, that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM”); and (ii) existing provisions
related to “director’s variance” or
“director’s discretion” that purport to
permit revisions to SIP approved
emissions limits with limited public
process or without requiring further
approval by EPA, that may be contrary
to the CAA (“director’s discretion”).
EPA notes that there are two other
substantive issues for which EPA
likewise stated that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source new source
review (NSR)”); and (ii) existing
provisions for PSD programs that may
be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” 67 FR 80,186
(December 31, 2002), as amended by 72
FR 32,526 (June 13, 2007) (“NSR
Reform”). In light of the comments, EPA
now believes that its statements in
various proposed actions on
infrastructure SIPs with respect to these
four individual issues should be
explained in greater depth with respect
to these issues.

EPA intended the statements in the
proposals concerning these four issues
merely to be informational, and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s
approval of the infrastructure SIP
submission of a given state should be
interpreted as a reapproval of certain

4 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.

types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing state provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit reapproval of any existing
provisions that relate to these four
substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs,
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements, however, we want to
explain more fully the Agency’s reasons
for concluding that these four potential
substantive issues in existing SIPs may
be addressed separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
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prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPS are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP” submissions
required to address the visibility
protection requirements of CAA section
169A, NSR permitting program
submissions required to address the
requirements of part D, and a host of
other specific types of SIP submissions
that address other specific matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.5 Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.¢

5For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

6 For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each SIP contains adequate
provisions to prevent significant contribution to
nonattainment of the NAAQS in other states. This
provision contains numerous terms that require

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).7 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.® This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the SIP. Finally, EPA notes
that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,

substantial rulemaking by EPA in order to
determine such basic points as what constitutes
significant contribution. See, e.g., “Rule To Reduce
Interstate Transport of Fine Particulate Matter and
Ozone (Clean Air Interstate Rule); Revisions to Acid
Rain Program; Revisions to the NOx SIP Call; Final
Rule,” 70 FR 25,162 (May 12, 2005)(defining,
among other things, the phrase “contribute
significantly to nonattainment”).

7 See, e.g., Id., 70 FR 25,162, at 63—-65 (May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

8EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, 5
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions To Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, s
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.?

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirement applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.1° Within this

9For example, implementation of the 1997 PM, s
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

10 See, “‘Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM, 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
Quality Policy Division, to Air Division Directors,
Regions [-X, dated October 2, 2007 (the “2007
Guidance”). EPA issued comparable guidance for
the 2006 PM, s NAAQS entitled “Guidance on SIP
Elements Required Under Sections 110(a)(1) and (2)
for the 2006 24-Hour Fine Particle (PM,_s) National
Ambient Air Quality Standards (NAAQS),” from
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guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 11 As
further identification of these basic
structural SIP requirements,
“attachment A” to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “to constitute an
interpretation of” the requirements, and
was merely a “‘brief description of the
required elements.” 12 EPA also stated
its belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with
assistance from EPA Regions.”13 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM» s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each state would work with its
corresponding EPA regional office to
refine the scope of a state’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the SIP for the NAAQS in question.
Significantly, the 2007 Guidance did
not explicitly refer to the SSM,
director’s discretion, minor source NSR,
or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address

William T, Harnett, Director Air Quality Policy
Division, to Regional Air Division Directors,
Regions I-X, dated September 25, 2009 (the ““2009
Guidance”).

11]d., at page 2.

12]d., at attachment A, page 1.

13 Id., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “‘self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s proposals
mentioned these issues not because the
Agency considers them issues that must
be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for

this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “‘SIP call” whenever the Agency
determines that a SIP is substantially
inadequate to attain or maintain the
NAAQS, to mitigate interstate transport,
or otherwise to comply with the CAA.14
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as
past approvals of SIP submissions.15
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.16

II. Response to Comments

EPA received one letter on June 17,
2011 containing comments from

14EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21,639
(April 18, 2011).

15 EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82,536 (Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that the Agency
determined it had approved in error. See, e.g., 61
FR 38,664 (July 25, 1996) and 62 FR 34,641 (June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); 69 FR 67,062
(November 16, 2004) (corrections to California SIP);
and 74 FR 57,051 (November 3, 2009) (corrections
to Arizona and Nevada SIPs).

16 EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42,342 at
42,344 (July 21,2010) (proposed disapproval of
director’s discretion provisions); 76 FR 4,540 (Jan.
26, 2011) (final disapproval of such provisions).
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WildEarth Guardians (WG), an
environmental organization. The
significant comments made in WG’s
June 17, 2011 letter and EPA’s responses
to those comments are given below.

Comment No. 1: The commenter
claimed that Colorado ‘‘lacks adequate
funding in accordance with CAA
section 110(a)(2)(E)(i).” As evidence of
this question of sufficient funding, the
commenter cited a Colorado Legislative
Council (CLC) fiscal note stating that the
Colorado Air Pollution Control
Division’s (APCD) resources are
inadequate to process all of the
approximately 2,500 to 3,000 air permit
applications the State receives annually,
causing a backlog of approximately
1,200 unprocessed permits as of April
2011. The commenter argued that this
indicates Colorado lacks adequate
resources to implement its SIP (in
particular, permitting programs) and
that the SIP is therefore deficient with
respect to section 110(a)(2)(E)().

The commenter attributed APCD’s
lack of adequate resources to the State
charging Title V permit applicants
permit fees “far below the minimum
requirements under Title V.” The
commenter described the fees charged
by the State and compared them to
amounts in an EPA memorandum
discussing the presumptive minimum
fee for 40 CFR part 70 (title V) programs.
Although the commenter noted that the
State does charge a variety of fees in
connection with the title V program, the
commenter argued that there is no
indication that the fees charged by the
State, in aggregate, meet the
presumptive minimum fee.

Finally, the commenter used the same
arguments to claim EPA does not have
an adequate basis to approve Colorado’s
SIP for the requirements of CAA section
110(a)(2)(L).

EPA Response: EPA disagrees with
the commenter’s conclusions
concerning the adequacy of the
Colorado infrastructure SIP with respect
to both section 110(a)(2)(E)@) and (L).
First, with regard to the reported
statement by the CLC, EPA notes that
the commenter in a number of places
referred to this as a statement by
“Colorado” as though the CLC is the
equivalent of the State. However, the
cited document is an analysis by the
CLC staff of a Colorado Senate bill. The
CLC staff is a nonpartisan research arm
of the State Assembly; in other words,
the CLC staff is part of the legislative
branch of the State government. EPA
has no reason to question the
conclusions of the CLC, but those
conclusions are not the equivalent of an
official statement by the State itself with

respect to the issue relevant in this
action.

On the other hand, Colorado’s
infrastructure SIP certification that is
before EPA for approval was submitted
by the director of the Colorado
Department of Public Health and
Environment (CDPHE), an executive
branch agency that includes the
Colorado APCD. EPA considers the
submission to have come from the
organization within the State that is the
best judge of the overall resources
available for implementation of the SIP.
In its certification, CDPHE discussed the
budget and staff of the APCD and
indicated that both were sufficient to
carry out Colorado’s SIP. Section
110(a)(2)(E) requires that the SIP
provide (among other things) necessary
assurances that the State have adequate
personnel and funding to carry out the
SIP. EPA concludes that the certification
provides these necessary assurances.

In addition, EPA notes that the CLC
statements cited by the commenter
speak only to the resources available to
process permits. Based on the
information provided by the
commenter, the backlog would appear
to amount to a delay of approximately
5—6 months for a permit. While delays
are very problematic, such delays are
not evidence of an inability to
implement the requirements of the SIP
at all. Moreover, the CLC staff analysis
noted that the purpose of the bill is to
address the backlog; the bill does so by
providing for APCD-approved third
party contractors to perform modeling
for sources not subject to PSD. The bill
was signed into law by the Governor of
Colorado on June 9, 2011. EPA therefore
disagrees with the commenter’s
conclusion that EPA cannot approve
Colorado’s infrastructure SIP for section
110(a)(2)(E)(i) on the basis of the
statement in the CLC staff analysis.

Turning to fees charged by Colorado
under its title V program, EPA notes
that, in general, title V programs are not
part of the SIP.17 Thus, such programs
are not part of the requirements of
section 110(a)(2). Furthermore, section
502(b)(3) of the Act requires not only
that title V program fees cover the
reasonable direct and indirect costs of
developing and administering the title V
program, but also requires that the fees
be used only to cover those costs. EPA
therefore disagrees with the comment

171n the case of Colorado, the Title V program is
not part of the SIP, with the exception of the fee
program. Section 110(a)(2)(E)(i) requires adequate
resources to carry out the SIP. As the Title V
program—except the fee program itself—is not part
of the SIP, 110(a)(2)(E)(i) does not require an
assessment of whether the fees are adequate to
implement the Title V program in its entirety.

that the alleged flaws in the title V
program with respect to the amount of
fees charged by the State prevent EPA
from approving the Colorado
infrastructure SIP for the 1997 ozone
NAAQS for element 110(a)(2)(E)(i). The
State provided evidence that its overall
budget is sufficient to carry out its
obligations and the issue raised by the
commenter does not refute that overall
budget.

EPA also disagrees with the
commenter’s argument that the amount
of fees charged by the State in its title
V program renders the infrastructure SIP
unapprovable with respect to section
110(a)(2)(L). As stated in the text of the
section, 110(a)(2)(L) is no longer
applicable to title V operating permit
programs after approval of such
programs. As noted in the NPR, 76 FR
at 28714, final approval of Colorado’s
title V operating permit program became
effective October 16, 2000 (65 FR
49919). EPA therefore disagrees with the
comment that EPA cannot approve
Colorado’s infrastructure SIP for section
110(a)(2)(L) on the basis of alleged flaws
in Colorado’s title V program.

Comment No. 2: The commenter
argued that Colorado’s SIP fails to meet
the PSD requirements of section
110(a)(2)(J) due to a lack of ozone
impact analysis for new or modified
major sources. The commenter alleged a
number of specific inadequacies, which
EPA discusses separately below.

Comment 2.a: The commenter
asserted that the SIP does not require
the APCD to ensure that a new or
modified source does not cause or
contribute to violations of the ozone
NAAQS prior to issuance. The
commenter cited section 165(a)(3) of the
Act and quoted the language of 40 CFR
51.166(k)(1). The commenter later stated
that nothing in the Colorado SIP
explicitly requires that ozone impacts be
addressed in the context of issuing a
PSD permit.

EPA Response: EPA disagrees with
the commenter’s interpretation of the
Colorado SIP. Section VI.A.2 of part D
of Regulation Number 3 in the Colorado
SIP, applicable to sources subject to
PSD, specifically requires a source
impact analysis.1® The language of
section VI.A.2 mirrors the language in
40 CFR 51.166(k)(1) quoted by the
commenter. In addition, there is nothing

18 This provision was previously in part B of
Regulation Number 3. On May 31, 2011, Region 8
finalized an action that (among other things)
approved Colorado’s reorganization of its PSD
program into the new part D of Regulation Number
3. The notice of the final action has not yet been
published in the Federal Register, but a copy of
Colorado’s submittal and the signed notice can be
found in Docket No. [xxx].
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in this section or any other section of
the SIP that exempts sources from
carrying out the source impact analysis
for the 1997 ozone NAAQS. Nor does
the commenter cite any provision of the
SIP that creates such an exemption. EPA
concludes that the commenter is
therefore in error in stating that the
Colorado SIP does not require the
source impact analysis set out in 40 CFR
51.166(k)(1). Furthermore, section
VI.A.2 requires the owner or operator of
the proposed new source or
modification to demonstrate that the
construction or modification of the
source will not cause or contribute to a
violation of any NAAQS. Such language
includes the 1997 8-hour ozone
NAAQS; thus the commenter is also in
error in stating that the SIP does not
specifically require ozone impacts to be
addressed.

Comment 2.b: The commenter stated
that the SIP is deficient because it does
not identify any significant impact
levels for ozone.

EPA Response: EPA has not identified
significant impact levels (SILs) for
ozone.1? The comment therefore does
not provide any basis for EPA to change
its proposed approval of the Colorado
infrastructure SIP for section
110(a)(2)(C) or (J) for the 1997 ozone
NAAQS.

Comment 2.c: The commenter
asserted that section VI.A.3.e of Part D
of Regulation Number 3 “explicitly
allows the owner or operator of a
proposed major source or major
modification to forego a pre-
construction ozone analysis altogether.”

EPA Response: EPA disagrees with
the commenter’s characterization of the
Colorado SIP. First, EPA notes that
section VI.A.3.e (and the parallel
provision in 40 CFR 51.166(m)(1)(v))
applies only if a proposed major
stationary source or major modification
of volatile organic compounds (VOCs)
meets the requirements of 40 CFR part
51, Appendix S, Section IV, including,
in particular, the requirement to satisfy
the lowest achievable emissions rate
(LAER) for VOCs. Second, the
commenter appears to misunderstand
the scope of this provision. Contrary to
the commenter’s assertion, the provision
does not exempt any sources from the
requirement to perform the source
impact analysis in section VI.A.2
(discussed in the response to comment
2.a above). Instead, the provision allows
sources that (among other things)
employ LAER for VOCs to use post-
construction monitoring to replace the

19 For an explanation and discussion of SILs, in
the context of PM2.5, see 75 FR 64864 (Oct. 20,
2010).

pre-application air quality analysis
requirements of section VI.A.3.a. This
option is specifically provided for in 40
CFR 51.166(m)(1)(v).

Comment 2.d: The commenter alleged
that the SIP does not meet the
requirements of 40 CFR 51.166(1)(1),
which requires the SIP to base
applications of air quality modeling in
PSD permitting on the applicable
models, data bases, and other
requirements specified in Appendix W
of 40 CFR part 51, and requires
modification and substitution of such
models to be approved by the
Administrator. The commenter also
asserted that the Colorado SIP does not
specify any approved methodology for
analyzing ozone impacts, contrary to
PSD requirements under the CAA.

EPA Response: EPA disagrees with
the commenter’s reading of the
requirements of the Colorado SIP. The
Colorado SIP includes section VIIL.A of
part A of Regulation Number 3, which
specifically requires estimates of
ambient air concentrations required
under Regulation Number 3 to be based
on applicable models, data bases, and
other requirements generally required
by the EPA. Although section VIIL.A
does not specifically reference
Appendix W, in the context of the
source impact analysis in section VI.A.2
for PSD permitting, we interpret this
language to include the requirements
specified in Appendix W. In addition,
section VIIL.A requires any modification
or substitution of a model to be subject
to public notice and comment and to be
approved in writing by EPA (which we
interpret to mean the Administrator or
her delegee). EPA therefore disagrees
with the comment that the Colorado SIP
does not meet the requirements of 40
CFR 51.166(1)(1). Furthermore, the
comment implies that the Colorado SIP
must specify an approved methodology
for analyzing ozone impacts, but did not
explain what provision creates such a
requirement for the Colorado SIP. EPA
therefore disagrees with the comment
that the Colorado SIP is contrary to PSD
requirements under the Act.

Comment 2.e: The commenter stated
that the APCD has not interpreted its
SIP to require an analysis of ozone
impacts. As evidence, the commenter
quoted the following statement in
APCD’s modeling guidance: “‘ozone
modeling is not routinely requested for
construction permits, although it could
be in unusual cases such as situations
where the Division believes ozone
standards could realistically be violated
by the proposed source or
modification.”

EPA Response: EPA disagrees with
the commenter’s characterization of

APCD’s position. EPA first notes that
the quoted language is in the chapter of
the APCD modeling guidance regarding
the demonstration to be made for
construction permits for minor sources.
While the relevant chapter of the APCD
modeling guidance (regarding new
major stationary sources and major
modifications) does refer to the minor
source chapter, it is not clear that the
statement in the minor source chapter
about the frequency of requests for
ozone modeling applies to sources
subject to PSD. Furthermore, the
modeling guidance elsewhere states (see
pages 7—9) that a source impact analysis
(as discussed in the response to
comment 2.a above and as required by
the SIP) must be performed for sources
subject to PSD.

As discussed above in the response to
comment 2.d, the Colorado SIP requires
estimates of ambient air concentrations
to be based on the applicable models,
data bases, and other requirements
generally required by the EPA, which
EPA interprets to include the
requirements of Appendix W of 40 CFR
part 51, Guideline on Air Quality
Models. Section 5.2.1 of Appendix W
includes the Guideline
recommendations for models to be
utilized in assessing ambient air quality
impacts for ozone. Section 5.2.1.c
provides that the model users (state and
local permitting authorities and
permitting applicants) should work with
the appropriate EPA Regional Office on
a case-by-case basis to determine an
adequate method for performing an air
quality analysis for assessing ozone
impacts. Due to the complexity of
modeling ozone and the dependency on
the regional characteristics of
atmospheric conditions, this is an
appropriate approach for assessing
ozone impacts rather than specifying
one particular preferred model
nationwide, which may not be
appropriate in all circumstances.
Instead, the choice of method “depends
on the nature of the source and its
emissions. Thus, model users should
consult with the Regional Office * * *
” Appendix W Section 5.2.1.c.
Therefore, it is appropriate for
permitting authorities to consult and
work with EPA Regional Offices as
described in Appendix W, including
section 3.0.b and c, 3.2.2, and 3.3, to
determine the appropriate approach to
assess ozone impacts as required for
sources subject to PSD. Although EPA
has not selected one particular preferred
model in Appendix A to Appendix W
(Summaries of Preferred Air Quality
Models) for conducting ozone impact
analyses for individual sources, state/
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local permitting authorities must
comply with the appropriate PSD
Federal Implementation Plan (FIP) or
SIP requirements with respect to ozone.

EPA has had a standard approach in
its PSD SIP and FIP rules of not
mandating the use of a particular model
for all circumstances, instead treating
the choice of a particular method for
analyzing ozone impacts as
circumstance-dependent. EPA then
determines whether the State’s
implementation plan revision submittal
meets the PSD SIP requirements. As
explained above, in this case the
Colorado SIP meets the requirements of
40 CFR part 51.166(k) and (1).

II1. Final Action

In this action, EPA is approving in
full the following section 110(a)(2)
infrastructure elements for Colorado for
the 1997 ozone NAAQS: (A), (B), (C),
(D)(ii), (E)(d), (E)(iii), (F), (G), (H), (J), (K),
(L), and (M). EPA is taking no action
today on section 110(a)(2)(E)(ii) for the
1997 ozone NAAQS. EPA will address
this sub-element in a later action.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations
(42 USC 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves some state law as
meeting Federal requirements and
disapproves other state law because it
does not meet Federal requirements;
this action does not impose additional
requirements beyond those imposed by
state law. For that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,

1999); is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 USC 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 20,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incoporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 30, 2011.

James B. Martin,

Regional Administrator, Region 8.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart G—Colorado

m 2. Section 52.353 is added to read as
follows:

§52.353 Section 110(a)(2) infrastructure
requirements.

On January 7, 2008 James B. Martin,
Executive Director of the Colorado
Department of Public Health and
Environment for the State of Colorado,
submitted a certification letter which
provides the State of Colorado’s SIP
provisions which meet the requirements
of CAA Section 110(a)(1) and (2)
relevant to the 1997 Ozone NAAQS.

[FR Doc. 2011-18421 Filed 7-21-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2010-0301; FRL-9441-6]

Approval and Promulgation of State
Implementation Plan Revisions;
Infrastructure Requirements for the
1997 8-hour Ozone National Ambient
Air Quality Standards; South Dakota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the State
Implementation Plan (SIP) submission
from the State of South Dakota to
demonstrate that the SIP meets the
requirements of the Clean Air Act (CAA)
for the National Ambient Air Quality
Standards (NAAQS) promulgated for
ozone on July 18, 1997. The CAA
requires that each state, after a new or
revised NAAQS is promulgated, review
their SIPs to ensure that they meet the
requirements of the “infrastructure
elements”. The State of South Dakota
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submitted a certification, dated
February 1, 2008, that its SIP met these
requirements for the 1997 ozone
NAAQS; the certification was
determined to be complete on March 27,
2008. In addition, EPA is partially
approving a June 14, 2010 SIP submittal
from the State that revises the State’s
Prevention of Significant Deterioration
(PSD) program.

DATES: Effective Date: This final rule is
effective August 22, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—-0OAR-2010-0301. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kathy Dolan, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P—-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129. 303—-312-6142,
dolan.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

Table of Contents

1. Background

II. Response to Comments

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated
new NAAQS for ozone based on 8-hour
average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm (62
FR 38856). By statute, SIPs meeting the
requirements of sections 110(a)(1) and
(2) are to be submitted by states within
three years after promulgation of a new
or revised standard. Section 110(a)(2)
provides basic requirements for SIPs,
including emissions inventories,
monitoring, and modeling, to assure
attainment and maintenance of the
standards. These requirements are set
out in several “infrastructure elements,”
listed in section 110(a)(2).

Section 110(a) imposes the obligation
upon states to make a SIP submission to
EPA for a new or revised NAAQS, and
the contents of that submission may
vary depending upon the facts and
circumstances. In particular, the data
and analytical tools available at the time
the state develops and submits the SIP
for a new or revised NAAQS affects the
content of the submission. The contents
of such SIP submissions may also vary
depending upon what provisions the
state’s existing SIP already contains. In
the case of the 1997 ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous NAAQS. In a guidance issued
on October 2, 2007, EPA noted that, to
the extent an existing SIP already meets
the section 110(a)(2) requirements,
states need only to certify that fact via
a letter to EPA.1

On March 27, 2008, EPA published a
final rule entitled, “Completeness
Findings for Section 110(a) State
Implementation Plans for the 8-hour
Ozone NAAQS” (73 FR 16205). In the
rule, EPA made a finding for each state
that it had submitted or had failed to
submit a complete SIP that provided the
basic program elements of section
110(a)(2) necessary to implement the
1997 8-hour ozone NAAQS. In
particular, EPA found that South Dakota
had submitted a complete SIP
(“Infrastructure SIP”’) to meet these
requirements.

On May 12, 2011, EPA published a
notice of proposed rulemaking (NPR) for
the State of South Dakota (76 FR 27622)

1 Memorandum from William T. Harnett,
Director, Air Quality Policy Division, “Guidance on
SIP Elements Required Under Sections 110(a)(1)
and (2) for the 1997 8-hour Ozone and PM, 5
National Ambient Air Quality Standards” (Oct. 2,
2007).

to act on the State’s Infrastructure SIP
for the 1997 ozone NAAQS.
Specifically, in the NPR EPA proposed
approval of South Dakota’s SIP as
meeting the requirements of all section
110(a)(2) elements with respect to the
1997 ozone NAAQS, aside from
elements 110(a)(2)(D)(i), 110(a)(2)(I),
and the visibility protection
requirement of element 110(a)(2)(J), on
which EPA did not propose action.2

EPA proposed to approve element
110(a)(2)(C) for the 1997 ozone NAAQS
in the event that the State clarified (or
modified) its February 1, 2008
certification to ensure consistency with
two rules related to regulation of
greenhouse gas (GHG) emissions:
“Prevention of Significant Deterioration
and Title V Greenhouse Gas Tailoring
Rule” (““Tailoring Rule”), 75 FR 31514
(June 3, 2010), and “Limitation of
Approval of Prevention of Significant
Deterioration Provisions Concerning
Greenhouse Gas Emitting-Sources in
State Implementation Plans” (“PSD SIP
Narrowing Rule”), 75 FR 82536 (Dec.
30, 2010). In the PSD SIP Narrowing
Rule, EPA withdrew its previous
approval of South Dakota’s prevention
of significant deterioration (PSD)
program to the extent that it applied
PSD permitting to greenhouse gas (GHG)
emissions increases from GHG-emitting
sources below thresholds set in the
Tailoring Rule. EPA withdrew its
approval on the basis that the State
lacked sufficient resources to issue PSD
permits to such sources at the statutory
thresholds in effect in the previously-
approved PSD program. After the PSD
SIP Narrowing Rule, the portion of
South Dakota’s PSD SIP from which
EPA withdrew its approval had the
status of having been submitted to EPA
but not yet acted upon. In its February
1, 2008 certification, South Dakota
relied on its PSD program as approved
at that date—which was before
December 30, 2010, the effective date of
the PSD SIP Narrowing Rule—to satisfy
the requirements of infrastructure
element 110(a)(2)(C). Given EPA’s basis
for the PSD SIP Narrowing Rule, EPA
proposed approval of the South Dakota
Infrastructure SIP for infrastructure
element (C) if either the State clarified
(or modified) its certification to make
clear that the State relies only on the
portion of the PSD program that remains
approved after the PSD SIP Narrowing
Rule issued on December 30, 2010, and
for which the State has sufficient
resources to implement, or the State
acted to withdraw from EPA

2 See the NPR (76 FR 27622) for further
explanation regarding the omission of elements
110(a)(2)(D)(i) and 110(a)(2)(I) from the proposal.
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consideration the remaining portion of
its PSD program submission that would
have applied PSD permitting to GHG
sources below the Tailoring Rule
thresholds. On May 9, 2011, EPA
received a letter from South Dakota
(dated May 5, 2011) clarifying that the
State relies only on the portion of the
PSD program that remains approved
after the PSD SIP Narrowing Rule issued
on December 30, 2010.3

In the May 12, 2011 NPR, EPA also
proposed action on revisions to
Administrative Rules of South Dakota
(ARSD) Chapter 74:36:09 (PSD) from
South Dakota’s June 14, 2010 SIP
submission. The revisions to the State’s
PSD program updated the date of
incorporation by reference of the
Federal rules at 40 CFR 52.21 to July 1,
2009. EPA proposed to approve this
revision with the following exception.
Consistent with the Tailoring Rule and
the SIP PSD Narrowing Rule, EPA
proposed to disapprove the revision of
ARSD 74:36:09 in the June 14, 2010
submission to the extent that the
revision applies PSD permitting to GHG
emissions increases from GHG-emitting
sources below Tailoring Rule
thresholds.

Scope of Infrastructure SIPs

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM2.5 NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on the infrastructure SIP
submissions.4 The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements that it would address
two issues separately and not as part of
actions on the infrastructure SIP
submissions: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources, that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM”); and (ii) existing provisions
related to ““director’s variance” or
“director’s discretion” that purport to
permit revisions to SIP approved

3 South Dakota’s May 5, 2011 clarification letter
is available in the docket for this action.

4 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.

emissions limits with limited public
process or without requiring further
approval by EPA, that may be contrary
to the CAA (“director’s discretion”).
EPA notes that there are two other
substantive issues for which EPA
likewise stated that it would address the
issues separately: (i) Existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“‘minor source new source
review (NSR)”); and (ii) existing
provisions for Prevention of Significant
Deterioration programs that may be
inconsistent with current requirements
of EPA’s “Final NSR Improvement
Rule,” 67 FR 80,186 (December 31,
2002), as amended by 72 FR 32,526
(June 13, 2007) (“NSR Reform™). In light
of the comments, EPA now believes that
its statements in various proposed
actions on infrastructure SIPs with
respect to these four individual issues
should be explained in greater depth
with respect to these issues.

EPA intended the statements in the
proposals concerning these four issues
merely to be informational, and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s
approval of the infrastructure SIP
submission of a given state should be
interpreted as a reapproval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing state provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit reapproval of any existing
provisions that relate to these four
substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the

other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs,
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements, however, we want to
explain more fully the Agency’s reasons
for concluding that these four potential
substantive issues in existing SIPs may
be addressed separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPS are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP” submissions
required to address the visibility
protection requirements of CAA section
169A, NSR permitting program
submissions required to address the
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requirements of part D, and a host of
other specific types of SIP submissions
that address other specific matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.5 Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.6

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).” This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS

5For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

6 For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each SIP contains adequate
provisions to prevent significant contribution to
nonattainment of the NAAQS in other states. This
provision contains numerous terms that require
substantial rulemaking by EPA in order to
determine such basic points as what constitutes
significant contribution. See, e.g., “Rule To Reduce
Interstate Transport of Fine Particulate Matter and
Ozone (Clean Air Interstate Rule); Revisions to Acid
Rain Program; Revisions to the NO, SIP Call; Final
Rule,” 70 FR 25,162 (May 12, 2005)(defining,
among other things, the phrase “contribute
significantly to nonattainment”).

7 See, e.g., Id., 70 FR 25,162, at 63-65 (May 12,
2005)(explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.® This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the SIP. Finally, EPA notes
that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.?
Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirement applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would

8EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8—Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

9For example, implementation of the 1997 PM, 5
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “‘as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM2.5 NAAQS.10 Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 11 As
further identification of these basic
structural SIP requirements,
“attachment A’ to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “‘to constitute an
interpretation of”’ the requirements, and
was merely a “brief description of the

10 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM2.5 National Ambient Air Quality
Standards,” from William T. Harnett, Director, Air
Quality Policy Division, to Air Division Directors,
Regions [-X, dated October 2, 2007 (the “2007
Guidance”). EPA issued comparable guidance for
the 2006 PM2.5 NAAQS entitled “Guidance on SIP
Elements Required Under Sections 110(a)(1) and (2)
for the 2006 24-Hour Fine Particle (PM2.5) National
Ambient Air Quality Standards (NAAQS),” from
William T. Harnett, Director, Air Quality Policy
Division, to Regional Air Division Directors,
Regions I-X, dated September 25, 2009 (the ‘2009
Guidance”).

11]d., at page 2.
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required elements.” 12 EPA also stated
its belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with
assistance from EPA Regions.” 13 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM2.5 NAAQS, EPA gave
much more specific recommendations.
But for other infrastructure SIP
submittals, and for certain elements of
the submittals for the 1997 PM2.5
NAAQS, EPA assumed that each state
would work with its corresponding EPA
regional office to refine the scope of a
state’s submittal based on an assessment
of how the requirements of section
110(a)(2) should reasonably apply to the
basic structure of the SIP for the
NAAQS in question.

Significantly, the 2007 Guidance did
not explicitly refer to the SSM,
director’s discretion, minor source NSR,
or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s proposals
mentioned these issues not because the
Agency considers them issues that must
be addressed in the context of an

12]d., at attachment A, page 1.

13 Id., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “‘self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM2.5 NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call” whenever the Agency
determines that a SIP is substantially
inadequate to attain or maintain the
NAAQS, to mitigate interstate transport,
or otherwise to comply with the CAA.14
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as

14EPA has recently issued a SIP call to rectify a

specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21,639
(April 18, 2011).

past approvals of SIP submissions.15
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.6

II. Response to Comments

EPA did not receive any comments on
the May 12, 2011, NPR (76 FR 27622).

II1. Final Action

In this action, EPA is approving the
following section 110(a)(2)
infrastructure elements for South Dakota
for the 1997 ozone NAAQS: (A), (B), (C),
(D)(ii), (E), (F), (G), (H), (), (K), (L), (M).
EPA is also approving the portion of
South Dakota’s June 14, 2010 SIP
submission that revises South Dakota’s
PSD program to incorporate by reference
the Federal program at 40 CFR 52.21 as
of July 1, 2009, except to the extent that
revision applies PSD permitting to GHG
emissions increases from GHG-emitting
sources below the thresholds set out in
the Tailoring Rule, 75 FR 31514.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations
(42 USC 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,

15 EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82,536 (Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that the Agency
determined it had approved in error. See, e.g., 61
FR 38,664 (July 25, 1996) and 62 FR 34,641 (June
27, 1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); 69 FR 67,062
(November 16, 2004) (corrections to California SIP);
and 74 FR 57,051 (November 3, 2009) (corrections
to Arizona and Nevada SIPs).

16 EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42,342 at
42,344 (July 21,2010)(proposed disapproval of
director’s discretion provisions); 76 FR 4,540 (Jan.
26, 2011)(final disapproval of such provisions).
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EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves some state law as
meeting Federal requirements and
disapproves other state law because it
does not meet Federal requirements;
this action does not impose additional
requirements beyond those imposed by
state law. For that reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
USC 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
USC 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 20,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial

review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 30, 2011.
James B. Martin,
Acting Regional Administrator. Region 8.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.2170 is amended by:

m a. In paragraph (c)(1) revise the entries
under 74:36:09, Prevention of
Significant Deterioration, for
“74:36:09:02”” and ““74:36:09:03”".

m b. In paragraph (e), add entry for “XI”,
Section 110(a)(2) Infrastructure
Requirements for the 1997 8-Hour
Ozone NAAQS. The revisions and
addition read as follows:

Subpart QQ—South Dakota
§52.2170

*

Identification of Plan.
* * *

(c) :

(1)

* %
L

State
State citation Title/subject effective  EPA approval date and citation Explanations
date
74:36:09 Prevention of Significant Deterioration
74:36:09:02 .....cooevivieeeeee e Prevention of significant dete- 6/28/10  6/30/11, 7/22/11 [insert page
rioration. number where the document
begins].
74:36:09:03 ....ocoiiiiiis Public participation ................... 6/28/10  6/30/11, 7/22/11 [insert page
number where the document
begins].
* * * * *

(e]* *  *
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Applicable

Name of nonregulatory
SIP provision

area

geographic or
non-attainment

State submittal
date/adopted date

EPA approval data and
citation5

Explanations

* *

XIl. Section 110(a)(2) Infra-
structure Requirements for

Statewide 2/1/08

* * *

6/30/11, 7/22/11 [insert page

number where the docu-

the 1997 8-hour Ozone ment begins].
NAAQS.
* * * * *

[FR Doc. 2011-18425 Filed 7-21-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2010-0298; FRL-9440-6]

Approval and Promulgation of State
Implementation Plan Revisions;
Infrastructure Requirements for the
1997 8-Hour Ozone National Ambient
Air Quality Standard; Montana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is partially approving
and partially disapproving the State
Implementation Plan (SIP) submission
from the State of Montana to
demonstrate that the SIP meets the
requirements of Sections 110(a)(1) and
(2) of the Clean Air Act (CAA) for the
National Ambient Air Quality Standards
(NAAQS) promulgated for ozone on July
18, 1997. Section 110(a)(1) of the CAA
requires that each state, after a new or
revised NAAQS is promulgated, review
their SIPs to ensure that they meet the
requirements of the “infrastructure
elements” of section 110(a)(2). The State
of Montana submitted two certifications,
dated November 28, 2007 and December
22, 2009, that its SIP met these
requirements for the 1997 ozone
NAAQS. The November 28, 2007
certification was determined to be
complete on March 27, 2008 (73 FR
16205).

DATES: Effective Date: This final rule is
effective August 22, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—0OAR-2010-0298. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop Street, Denver, Colorado
80202-1129. EPA requests that if at all
possible, you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kathy Dolan, Air Program, U.S.
Environmental Protection Agency
(EPA), Region 8, Mail Code 8P-AR,
1595 Wynkoop Street, Denver, Colorado
80202-1129. 303-312-6142,
dolan.kathy@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

Table of Contents

I. Background

II. Response to Comments

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated
new NAAQS for ozone based on 8-hour
average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm (62
FR 38856). By statute, SIPs meeting the
requirements of sections 110(a)(1) and
(2) are to be submitted by states within

three years after promulgation of a new
or revised standard. Section 110(a)(2)
provides basic requirements for SIPs,
including emissions inventories,
monitoring, and modeling, to assure
attainment and maintenance of the
standards. These requirements are set
out in several ‘“‘infrastructure elements,”
listed in section 110(a)(2).

Section 110(a) imposes the obligation
upon states to make a SIP submission to
EPA for a new or revised NAAQS, and
the contents of that submission may
vary depending upon the facts and
circumstances. In particular, the data
and analytical tools available at the time
a state develops and submits its SIP for
anew or revised NAAQS affects the
content of the submission. The contents
of such SIP submissions may also vary
depending upon what provisions a
state’s existing SIP already contains. In
the case of the 1997 ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous NAAQS. In a guidance issued
on October 2, 2007, EPA noted that, to
the extent an existing SIP already meets
the section 110(a)(2) requirements,
states need only to certify that fact via
a letter to EPA.1

On March 27, 2008, EPA published a
final rule entitled, “Completeness
Findings for Section 110(a) State
Implementation Plans for the 8-hour
Ozone NAAQS” (73 FR 16205). In the
rule, EPA made a finding for each state
that it had submitted or had failed to
submit a complete SIP that provided the
basic program elements of section
110(a)(2) necessary to implement the
1997 8-hour ozone NAAQS. In
particular, EPA found that Montana had
submitted a complete SIP
(“Infrastructure SIP”’) to meet these
requirements.

On May 19, 2011, EPA published a
notice of proposed rulemaking (NPR) for
the State of Montana (76 FR 28934) to

1Memorandum from William T. Harnett,
Director, Air Quality Policy Division, “Guidance on
SIP Elements Required Under Sections 110(a)(1)
and (2) for the 1997 8-hour Ozone and PM, 5
National Ambient Air Quality Standards” (Oct. 2,
2007).
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act on the State’s Infrastructure SIP for
the 1997 ozone NAAQS. Specifically, in
the NPR EPA proposed approval of
Montana’s SIP as meeting the
requirements of section 110(a)(2)
elements (A), (B), (D)(ii), (E), (F), (G),
(H), (K), (L) and (M) with respect to the
1997 ozone NAAQS. EPA proposed to
disapprove 110(a)(2) elements (C) and
(J) on the basis that Montana’s SIP-
approved Prevention of Significant
Deterioration (PSD) program does not
properly regulate nitrogen oxides as an
ozone precursor. EPA did not propose
action on elements (D)(i), (I), and the
visibility protection requirement of
element (J).2 EPA received a comment
on section 110(a)(2)(E)(ii), and EPA is
not finalizing today its proposed
approval for this sub-element in order to
fully respond to that comment.

Scope of Infrastructure SIPs

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on the infrastructure SIP
submissions.? The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements that it would address
two issues separately and not as part of
actions on the infrastructure SIP
submissions: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources, that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM”); and (ii) existing provisions
related to “director’s variance” or
“director’s discretion” that purport to
permit revisions to SIP approved
emissions limits with limited public
process or without requiring further
approval by EPA, that may be contrary
to the CAA (“director’s discretion’).
EPA notes that there are two other
substantive issues for which EPA
likewise stated that it would address the
issues separately: (i) Existing provisions
for minor source new source review

2 See the NPR (76 FR 28934) for further
explanation regarding the omission of elements
110(a)(2)(D)(i) and 110(a)(2)(I) from the proposal.

3 See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.

programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source new source
review (NSR)”); and (ii) existing
provisions for PSD programs that may
be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” 67 FR 80,186
(December 31, 2002), as amended by 72
FR 32,526 (June 13, 2007) (“NSR
Reform”). In light of the comments, EPA
now believes that its statements in
various proposed actions on
infrastructure SIPs with respect to these
four individual issues should be
explained in greater depth with respect
to these issues.

EPA intended the statements in the
proposals concerning these four issues
merely to be informational, and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s
approval of the infrastructure SIP
submission of a given state should be
interpreted as a reapproval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing state provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit reapproval of any existing
provisions that relate to these four
substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain

types of deficiencies in existing SIPs,
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements, however, we want to
explain more fully the Agency’s reasons
for concluding that these four potential
substantive issues in existing SIPs may
be addressed separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPS are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP”’ submissions
required to address the visibility
protection requirements of CAA section
169A, NSR permitting program
submissions required to address the
requirements of part D, and a host of
other specific types of SIP submissions
that address other specific matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
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provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.* Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give
specific meaning for a particular
NAAQS.5

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).6 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different

4 For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

5For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each SIP contains adequate
provisions to prevent significant contribution to
nonattainment of the NAAQS in other states. This
provision contains numerous terms that require
substantial rulemaking by EPA in order to
determine such basic points as what constitutes
significant contribution. See, e.g., “Rule To Reduce
Interstate Transport of Fine Particulate Matter and
Ozone (Clean Air Interstate Rule); Revisions to Acid
Rain Program; Revisions to the NOx SIP Call; Final
Rule,” 70 FR 25,162 (May 12, 2005) (defining,
among other things, the phrase “contribute
significantly to nonattainment”).

6See, e.g., Id., 70 FR 25-162, at 63-65 (May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

schedules.” This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the SIP. Finally, EPA notes
that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission
for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.8

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
C, i.e., the PSD requirement applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the

7EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, s
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet-Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, 5
National Ambient Air Quality Standards,” from
William T. Harnett, Director, Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

8For example, implementation of the 1997 PM, 5
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.
On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.® Within this
guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure”” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 10 As
further identification of these basic
structural SIP requirements,
“attachment A” to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “to constitute an
interpretation of” the requirements, and
was merely a “brief description of the
required elements.” 11 EPA also stated
its belief that with one exception, these
requirements were “‘relatively self-
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with
assistance from EPA Regions.” 12 For the

9 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM: 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director, Air
Quality Policy Division, to Air Division Directors,
Regions [—X, dated October 2, 2007 (the “2007
Guidance”). EPA issued comparable guidance for
the 2006 PM, s NAAQS entitled “Guidance on SIP
Elements Required Under Sections 110(a)(1) and (2)
for the 2006 24-Hour Fine Particle (PM,_s) National
Ambient Air Quality Standards (NAAQS),” from
William T, Harnett, Director, Air Quality Policy
Division, to Regional Air Division Directors,
Regions [—X, dated September 25, 2009 (the ““2009
Guidance”).

10]d., at page 2.

11]d., at attachment A, page 1.

12]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “‘self-explanatory,” and indeed is sufficiently
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one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM> s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each state would work with its
corresponding EPA regional office to
refine the scope of a state’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the SIP for the NAAQS in question.

Significantly, the 2007 Guidance did
not explicitly refer to the SSM,
director’s discretion, minor source NSR,
or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s proposals
mentioned these issues not because the
Agency considers them issues that must
be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of

ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for
example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM, s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.
Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call”” whenever the Agency
determines that a SIP is substantially
inadequate to attain or maintain the
NAAQS, to mitigate interstate transport,
or otherwise to comply with the CAA.13
Section 110(k)(6) authorizes EPA to
correct errors in past actions, such as
past approvals of SIP submissions.14

13EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21,639
(April 18, 2011).

14EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘“Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82,536 (Dec. 30, 2010). EPA has previously
used its authority under CAA 110(k)(6) to remove
numerous other SIP provisions that the Agency
determined it had approved in error. See, e.g., 61
FR 38,664 (July 25, 1996) and 62 FR 34,641 (June
27,1997) (corrections to American Samoa, Arizona,
California, Hawaii, and Nevada SIPs); 69 FR 67,062
(November 16, 2004) (corrections to California SIP);
and 74 FR 57,051 (November 3, 2009) (corrections
to Arizona and Nevada SIPs).

Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.?®

II. Response to Comments

EPA received one letter on June 20,
2011 containing comments from
WildEarth Guardians (WG), an
environmental organization. The
significant comments made in WG’s
June 20, 2011 letter and EPA’s responses
to those comments are given below.

Comment No. 1: The commenter
states that Montana’s SIP fails to meet
the PSD requirements of section
110(a)(2)(J) due to a lack of ozone
impact analysis for new or modified
major sources. The commenter alleges a
number of specific inadequacies, which
EPA discusses separately below.

Comment 1.a: The commenter states
that the SIP does not require the State
PSD permitting authority to ensure that
a new or modified source does not cause
or contribute to violations of the ozone
NAAQS prior to issuance. The
commenter cites section 165(a)(3) of the
Act and quotes the language of 40 CFR
51.166(k)(1). The commenter later states
that nothing in the SIP explicitly
requires that ozone impacts be
addressed.

EPA Response: EPA disagrees with
this comment. ARM 17.8.820, part of the
Montana SIP, specifically requires PSD
permit applicants to perform a source
impact analysis. The language of section
ARM 17.8.820 mirrors the language in
40 CFR 51.166(k)(1) quoted by the
commenter. In addition, there is nothing
in this section or any other section of
the SIP that exempts sources from
carrying out the source impact analysis
for the 1997 ozone NAAQS. Nor does
the commenter cite any provision in the
SIP that creates such an exemption. The

15EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including
section 110(a)(2)(A). See, e.g., 75 FR 42,342 at
42,344 (July 21,2010) (proposed disapproval of
director’s discretion provisions); 76 FR 4,540 (Jan.
26, 2011) (final disapproval of such provisions).
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commenter is therefore in error in
stating that the Montana SIP does not
require the source impact analysis set
out in 40 CFR 51.166(k)(1).
Furthermore, ARM 17.8.820 requires the
owner or operator of the proposed
source or modification to demonstrate
that the construction or modification of
the source will not cause or contribute
to a violation of any NAAQS. Such
language includes the 1997 ozone
NAAQS; thus the commenter is also in
error in stating that the SIP does not
specifically require ozone impacts to be
addressed.

Comment 1.b: The commenter states
that the SIP does not identify any
significant impact levels for ozone.

EPA Response: EPA disagrees with
the thrust of this comment. EPA has not
identified significant impact levels
(SILs) for ozone.1® The comment,
therefore, does not provide any basis for
EPA to change its proposed approval of
the Montana infrastructure SIP for
section 110(a)(2)(C) or (J) for the 1997
ozone NAAQS.

Comment 1.c: The commenter states,
citing ARM 17.8.818(7)(a)(v), that the
SIP indicates “‘an ozone analysis may
only be required if VOC emissions
exceed 100 tons/year.” The commenter
alleges that there is no support for a 100
tpy significant emission rate and that
the provision seems at odds with the
Act.

EPA Response: EPA disagrees with
this comment. First, the commenter
misunderstands the scope and
application of the cited provision. ARM
17.8.818(7)(a), which mirrors the
provision at 40 CFR 51.166(i)(5),
provides only for exemptions from the
monitoring requirements in ARM
17.8.822 based on concentration
thresholds. These thresholds are known
as significant monitoring concentrations
(SMCs) and are unrelated to the
significant emission rates (SERs) in 40
CFR 51.166(b)(23)(i). Furthermore,
sources below the SMCs in ARM
17.8.818(7)(a) (and the parallel
provision at 40 CFR 51.166(i)(5)) are not
exempt from the source impact analysis
discussed in the response to comment
2.a above. The commenter is therefore
in error in stating that an ozone analysis
would not be required for sources
emitting less than 100 tpy of VOCs.
Finally, the exemption in
17.8.818(7)(a)(v) is specifically provided
for in 40 CFR 51.166(i)(5).

Comment 1.d: The commenter states
that ARM 17.8.822(7) “explicitly allows
the owner or operator of a proposed

16 For an explanation and discussion of SILs, in
the context of PM, s, see 75 FR 64864 (Oct. 20,
2010).

major source or major modification to
forego a pre-construction ozone analysis
altogether,” instead allowing the
Montana Department of Environmental
Quality (DEQ) to “provide post-approval
monitoring data for ozone.”

EPA Response: EPA disagrees with
this comment. First, EPA notes that
section 17.8.822(7), which parallels the
provision in 40 CFR 51.166(m)(1)(v),
applies only if a proposed major
stationary source or major modification
of volatile organic compounds (VOCs)
meets the requirements of subchapter 9,
Montana’s nonattainment NSR program,
including, in particular, the requirement
to satisfy the lowest achievable
emissions rate (LAER) for VOCs.
Second, the commenter appears to
misunderstand the scope of this
provision. The provision does not
exempt sources subject to PSD from the
requirement to perform the source
impact analysis in ARM 17.8.820
(discussed in the response to comment
1.a above); instead it allows sources that
meet certain requirements, including
employing LAER for VOCs, to use post-
construction monitoring to replace the
pre-application air quality analysis
requirements of section 17.8.822.

Comment 1.e: The commenter states
that the Montana SIP does not meet the
requirements of 40 CFR 51.166(1)
regarding the use of air quality models.

EPA Response: EPA disagrees with
this comment. ARM 17.8.821, part of
Montana’s SIP-approved PSD program,
mirrors the language of 40 CFR
51.166(1).

Comment No. 2: The commenter
states that Montana’s permitting fees for
its Title V program are “inadequate to
ensure the reasonable costs of reviewing
and acting upon permit applications
and the reasonable costs of
implementing and enforcing the terms
and conditions of permits are covered.”
The commenter attributes Montana’s
lack of adequate resources to the State
charging Title V permit applicants
“below the minimum requirements
under Title V.”” The commenter
discusses the fees charged by the State
and cites an EPA memorandum
discussing the presumptive minimum
fee for part 70 (title V) programs. The
commenter argues that there is no
indication that the fees charged by the
State, in aggregate, meet the
presumptive minimum fee.

EPA Response: EPA disagrees with
this comment. As stated in the text of
the section, 110(a)(2)(L) is no longer
applicable to Title V operating permit
programs after approval of such
programs. As noted in the NPR, the
Administrator’s final approval of
Montana’s Title V operating permit

program, including the Title V fee
program, became effective on June 13,
2000 (65 FR 37049). Therefore, EPA
concludes that the Montana
infrastructure SIP for the 1997 ozone
NAAQS meets the requirements of
section 110(a)(2)(L) with respect to the
Title V program.

II1. Final Action

In this action, EPA is approving the
following section 110(a)(2)
infrastructure elements for Montana for
the 1997 ozone NAAQS: (A), (B), (D)(ii),
(E)(d), (E)(iii), (F), (G), (H), (K), (L), and
(M). EPA is taking no action today on
section 110(a)(2)(E)(ii). EPA will address
this sub-element in a later action.

In this action, EPA is disapproving
section 110(a)(2) infrastructure elements
(C) and (J) for the 1997 ozone NAAQS.
EPA proposed to disapprove these
elements in its 5/19/11 NPR.

1V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations
(42 USC 7410(k), 40 CFR 52.02(a)).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves some state law as
meeting Federal requirements and
disapproves other state law because it
does not meet Federal requirements;
this action does not impose additional
requirements beyond those imposed by
state law. For that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
USC 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999); is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);
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¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 USC 272 note) because
application of those requirements would
be inconsistent with the CAA; and,

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 20,
2011. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate

matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 30, 2011.
James B. Martin,
Regional Administrator, Region 8.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart BB—Montana

m 2. Section 52.1394 is added to read as
follows:

§52.1394 Section 110(a)(2) infrastructure
requirements.

On December 22, 2009, David L.
Klemp, Bureau Chief, Air Resources
Management Bureau, of the Montana
Department of Environmental Quality
submitted a certification letter which
provides the State of Montana’s SIP
provisions which meet the requirements
of CAA Section 110(a)(1) and (2)
relevant to the 1997 Ozone NAAQS.
[FR Doc. 201118419 Filed 7-21-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.
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List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

*Elevation in
feet
(NGVD)
+Elevation
in feet
(NAVD)
State City/town/county Source of flooding Location #Depth in
feet above
ground
AElevation
in meters
(MSL)
Modified
City of Hampton, Virginia (Independ
Docket No.: FEMA-B-1097
Virginia ....ooooeeveenieeeeen City of Hampton ................ Newmarket Creek ............. Approximately 275 feet downstream of +9
Big Bethel Road.
Approximately 20 feet upstream of the +22
confluence with Newmarket Creek Trib-
City of Hampton ................ Newmarket Creek Tribu- At the confluence with Newmarket Creek +22
tary.
Approximately 30 feet downstream of |- +22

*National Geodetic Vertical Datum.

+North American Vertical Datum.

#Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Hampton

ADDRESSES

Maps are available for inspection at the Central Permits Office, 22 Lincoln Avenue, Hampton, VA 23669.

Flooding source(s)

Location of referenced elevation

*Elevation in feet

(NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities
affected

Fayette County, lowa, and Incorporated Areas

Docket No.: FEMA-B-1122

Otter Creek (City of Elgin) ........

Otter Creek (City of Oelwein) ...

Turkey River .......ccccevviiiiennen.

Approximately 1.6 miles

Approximately 1,550 feet upstream of Cedar Road

Approximately 80 feet downstream of Mill Street
Approximately 460 feet upstream of West Charles Street

At the City of Oelwein corporate limit, approximately 1.4
miles upstream of Lake Oelwein Dam.
Approximately 0.3 mile downstream of Center Street

upstream of Center Street ..........

+804 | Unincorporated Areas of
Fayette County.

+831
+1004 | Unincorporated Areas of
Fayette County.
+1019

+802 | Unincorporated Areas of
Fayette County.
+809

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Unincorporated Areas of Fayette County

ADDRESSES

Maps are available for inspection at the Fayette County Courthouse, 114 North Vine Street, West Union, IA 52175.
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* Elevation in feet
(NGVD)
oot (AVD)
ee .
Flooding source(s) Location of referenced elevation #Depth in feet Co:?frg&gléles
above ground
A Elevation in
meters (MSL)
Modified
Ingham County, Michigan (All Jurisdictions)
Docket No.: FEMA-B-1122
Deer Creek .....ccooceevvviiieennnene. At CSX RaiIWAY ...couveiiiiiiieiieiieere e +864 | City of Williamston, Town-
ship of Wheatfield.
Approximately 0.4 mile upstream of Wallace Street ........... +864
Moon and Hamilton County At the Detention Area F Control Structure ............cccceveenne +861 | City of Lansing.
Drain.
AL 1-96/B9 ... +863
Red Cedar River .......c.cccocveene. Approximately 1.4 miles upstream of the upstream cross- +868 | City of Williamston, Town-
ing of North Putnam Street. ship of Leroy, Township of
Locke, Township of
Wheatfield, Township of
Williamstown, Village of
Webberville.
At Grammer Road North ........ccccoevieiiniiiiiceec e +875
Remey Chandler Drain/ Approximately 0.7 mile downstream of West Lake Lansing +841 | Charter Township of Merid-
Sanderson Drain. Road. ian, City of East Lansing.
At the upstream side of West Lake Lansing Road ............. +842
Willow CreekK ....cccevvevveereeiienennes Approximately 1,250 feet upstream of U.S. Route 127 ...... +893 | Township of Vevay.
Approximately 0.58 mile upstream of U.S. Route 127 ....... +893

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

Charter Township of Meridian

Maps are available for inspection at the Meridian Township Hall, 5151 Marsh Road, Okemos, M| 48864.

City of East Lansing

Maps are available for inspection at City Hall, 410 Abbott Road, East Lansing, MI 48823.

City of Lansing

Maps are available for inspection at City Hall, 124 West Michigan Avenue, Lansing, Ml 48933.

City of Williamston

Maps are available for inspection at City Hall, 161 East Grand River Avenue, Williamston, Ml 48895.
Township of Leroy

Maps are available for inspection at the Leroy Township Hall, 315 West Walnut Street, Webberville, Ml 48892.
Township of Locke

Maps are available for inspection at the Locke Township Hall, 3805 Bell Oak Road, Williamston, M| 48895.
Township of Vevay

Maps are available for inspection at the Vevay Township Hall, 780 South Eden Road, Mason, M| 48854.
Township of Wheatfield

Maps are available for inspection at the Wheatfield Township Hall, 985 East Hold Road, Williamston, MI 48895.
Township of Williamstown

Maps are available for inspection at the Williamstown Township Hall, 4990 North Zimmer Road, Williamston, Ml 48895.
Village of Webberville

Maps are available for inspection at the Village Hall, 115 South Main Street, Webberville, Ml 48892.

Benton County, Minnesota, and Incorporated Areas
Docket No.: FEMA-B-1110

Mississippi River .........cccccoeueeenn. Approximately 1.30 miles downstream of 125th Street ...... +1027 | City of Rice.
Approximately 1.23 miles upstream of 125th Street ........... +1030

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Rice
Maps are available for inspection at 205 Main Street East, Rice, MN 56367.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Butler County, Nebraska, and Incorporated Areas
Docket No.: FEMA-B-1112
Platte River .......cccocoveviiiieennen. Approximately 100 feet downstream of the Saunders +1309 | Unincorporated Areas of But-
County boundary. ler County.
Approximately 575 feet downstream of the Polk County +1442
boundary.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Butler County
Maps are available for inspection at 451 North 5th Street, David City, NE 68632.
Guernsey County, Ohio, and Incorporated Areas
Docket No.: FEMA-B-1089
Clear FOrK ....cccoviniveniniecrieen, Approximately 175 feet downstream of Birmingham Road +830 | Unincorporated Areas of
Guernsey County.
Approximately 0.5 mile upstream of Birmingham Road ..... +837
Leatherwood Creek .................. Approximately 174 feet upstream of Linn Road ................. +874 | Unincorporated Areas of
Guernsey County, Village
of Quaker City.
At the upstream side of Eldon Road ..........cccoceeniiiieinnnne +880
Wills Creek ....oovvevieieieirieeen Approximately 115 feet downstream of CSX Railroad ....... +802 | Unincorporated Areas of
Guernsey County.
Approximately 191 feet upstream of State Route 313 ....... +803
Wills Creek and Buffalo Creek | Approximately 0.4 mile downstream of State Route 146 ... +803 | Unincorporated Areas of
Guernsey County, Village
of Pleasant City.
Approximately 0.5 mile upstream of State Route 146 ........ +806
Wills Creek at Kimbolton .......... Approximately 375 feet downstream of Main Street ........... +776 | Unincorporated Areas of
Guernsey County.
Approximately 0.8 mile upstream of Main Street ................ +777

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Village of Pleasant City

ADDRESSES

Unincorporated Areas of Guernsey County
Maps are available for inspection at 62782 Bennett Avenue, Cambridge, OH 43725.

Maps are available for inspection at 62782 Bennett Avenue, Cambridge, OH 43725.

Village of Quaker City

Maps are available for inspection at 126 Fair Street, Quaker City, OH 43773.

Lucas County, Ohio, and Incorporated Areas

Docket No.: FEMA-B-1049

Barnum Ditch

Blue Creek

Blystone Ditch

Comstock Ditch

Just upstream of the confluence with Tifft Ditch
Approximately 350 feet downstream of Willis Boulevard ...
Approximately 1,100 feet upstream of Finzel Road

At the downstream side of Fulton Lucas Road
At the upstream side of Dutch Road

At the downstream side of Bluebird Train Railroad
At the upstream side of Brint Road

At the downstream side of Mitchaw Road

+617
+626
+640

+665
+644

+659
+675

+679

City of Toledo.

Unincorporated Areas of
Lucas County, Village of
Whitehouse.

Unincorporated Areas of
Lucas County, Village of
Waterville.

Unincorporated Areas of
Lucas County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Crane Creek ......ccceevrvecevrncnnnn. Approximately 0.6 mile downstream of Nissen Road ......... +579 | Unincorporated Areas of
Lucas County.
Approximately 2,000 feet upstream of Ofper Lentz Road .. +584
Deline Ditch ......cocooeviiiiiiiienee At the confluence with Heldman Ditch (East) .........cccccceeuee +606 | City of Toledo.
At the downstream side of Hill Avenue ............ccccoeieennene +629
Deline Ditch Overflow ............... At the confluence with Deline Ditch .........cccceeiiiiiiiiinenns +614 | City of Toledo.
Just downstream of the divergence from Deline Ditch ....... +625
Dennis Ditch .......cccocciiiiiiiiienee. At the confluence with Heldman Ditch (East) ........cc.cccce... +604 | City of Toledo.
Approximately 875 feet upstream of South Avenue ........... +623
Detwiler Ditch ......cccccceiieeiinnee. At the upstream side of Summit Street ..............c.c..... +578 | City of Toledo.
Approximately 0.56 mile upstream of [-280 .. +578
Disher Ditch ........ccocviiiieiiiieenn. At the upstream side of Rupp Road .......cc.cccocoeeiiiiicenicne +640 | Unincorporated Areas of
Lucas County, Village of
Whitehouse.
At the downstream side of Berkey Southern Highway ....... +657
Disher Ditch Overflow ............... At the confluence with Blue Creek ..........cccevvveieniinieeieennns +640 | Village of Whitehouse.
At the downstream side of Heller Road .. +653
Duck Creek ......ccceoviiiiecninenns At mouth at Maumee Bay ... +578 | City of Oregon, City of To-
ledo.
At the downstream side of Consaul Street ............ccoceenne +578
Eisenbraum Ditch .........cccce..... Approximately 175 feet downstream of Elsie Avenue ........ +618 | City of Toledo.
At the downstream side of West Alexis Highway ............... +651
Good Ditch .....cocoevviiiiiiiiieiene South of Angola Road near Holland Park Boulevard ......... +633 | Village of Holland.
South of Angola Road approximately 60 feet west of Hol- +633
land Park Boulevard.
Haefner Ditch .........ccccccvvvvvvnnnne. At the confluence with Hill Ditch .........ccccceeeiiiiiiiiiieeeees +604 | City of Toledo, Unincor-
porated Areas of Lucas
County.
At the downstream side of 1-475 ..........cccoiciiiiiiiine +638
Heldman Ditch (East) ............... At the downstream side of Edgevale Road ..........ccccoceeee +594 | City of Toledo, Unincor-
porated Areas of Lucas
County, Village of Ottawa
Hills.
At the downstream side of West Bancroft Street ............... +665
Heldman Ditch (West) .............. At the confluence with Prairie Ditch ..........cccooiiiiiiiincne +668 | Unincorporated Areas of
Lucas County.
At the downstream side of North Crissey Road ................. +668
Hill Ditch ..oocveiiiieeee At the confluence with Heldman Ditch (East) ........cccccceeue +604 | City of Toledo, Unincor-
porated Areas of Lucas
County.
Just downstream of the confluence with Smith Ditch +639
South.
Jamieson Ditch .........cccocoeeee. At the confluence with Silver Creek ........ccccceeiiiiiiieennnnne +595 | City of Toledo.
At the downstream side of Lewis Avenue +600
Ketcham Ditch ......cccccoeieenennee. Approximately 700 feet downstream of Jackman Road ..... +609 | City of Toledo.
At the downstream side of Adella Street ............cccoeeennne. +619
Lone Oak Ditch ......cccoceecvenenenns At the upstream side of Winslow Road ...........c.cccceveieene +644 | Unincorporated Areas of
Lucas County, Village of
Whitehouse.
Approximately 70 feet downstream of Berkey Southern +657
Highway.
Maumee Bay ........cccccerieeneenne. West of the mouth of Driftmeyer Ditch ........ccccooiviiiiienns +578 | City of Oregon, City of To-
ledo.
At the northern county boundary ..........ccccoceeeiiiieniieennnns +578
Maumee River ..o At mouth at Maumee Bay .........cccocceviiiiiiiiiicceee +578 | City of Toledo.
At the upstream side of Norfolk Southern Railroad ............ +578
Mayer Ditch .........ccoviiiiiininnee. At the downstream side of 1475 ... +636 | Unincorporated Areas of
Lucas County.
Approximately 475 feet downstream of Dorr Street ........... +639
McPeak Ditch .......cccccevviieineenne. Approximately 100 feet above the confluence with +646 | City of Sylvania.
Tenmile Creek.
Approximately 1,300 feet upstream of Winding Way ......... +668
Mud Creek .....cccorveivniiiiienes At the confluence with Detwiler Creek ..........ccccervveniniiennnns +578 | City of Toledo.
At the downstream side of Hoffman Road ............cccccc.o.... +578
North Branch Ketcham Ditch .... | At the downstream side of Douglas Road ..............cccoceenee +620 | City of Toledo.
Approximately 650 feet upstream of Secor Road ............... +631
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Ottawa River ........ccccvvevvreenen. Approximately 0.91 mile downstream of Summit Street ..... +578 | City of Oregon, City of To-
ledo.
At the downstream side of CSX Transportation Railroad ... +578
Otter Creek ...oocvvvecevrvieerieeen. At the downstream side of Corduroy Road ..........ccceceeene +578 | City of Toledo.
At mouth at Maumee Bay ........cccoceviieiinieeee e +578
At the upstream side of CSX Transportation Railroad ....... +589
Approximately 350 feet upstream of CSX Transportation +589
Railroad.
At the upstream side of CSX Transportation Railroad ....... +590
Approximately 475 feet downstream of Dover Place ......... +590
Peterson Ditch .......cccoceeinne At the upstream side of Haughton Drive ............ccccccceeeeee. +614 | City of Toledo.
Approximately 100 feet upstream of Goddard Road .......... +615
Potter Ditch ........cccoeieviiiiiieen. At the confluence with Heldman Ditch (East) ........ccccoeeue +635 | City of Toledo, Unincor-
porated Areas of Lucas
County.
At the downstream side of Derbyshire Road ...................... +635
Schmitz Ditch .....cccocoeiiiiiieies At the confluence with Tenmile Creek +694 | Village of Berkey.
At the downstream side of Lathrop Road +707
Schneider Ditch ........ccccocvveiene Just upstream of the confluence with Williams Ditch ......... +621 | City of Toledo.
At the downstream side of Hill Avenue ...........cccocoeveeenene +621
Shantee Creek ......cccccceeveveeenne At the confluence with Silver Creek ........ccccceevieiiiiieiinnne +583 | City of Toledo, Unincor-
porated Areas of Lucas
County.
Approximately 225 feet upstream of Tremainsville Road ... +612
Approximately 1,100 feet downstream of Summit Street ... +578
Approximately 300 feet downstream of Hagman Road ...... +578
Shantee Creek Overflow Chan- | Approximately 175 feet upstream of Lewis Avenue ........... +599 | City of Toledo.
nel 1.
Just downstream of the divergence from Shantee Creek .. +611
Shantee Creek Overflow Chan- | At the confluence with Shantee Creek .........ccccccveiiinnnis +599 | City of Toledo.
nel 2.
Approximately 100 feet downstream of Jackman Road ..... +609
Sharp Ditch .....cccocveviriiiieen, At the upstream side of Brint Road ..........ccccocoviiiiiieeinenne +679 | Unincorporated Areas of
Lucas County.
Approximately 1.0 mile upstream of Brint Road ................. +683
Silver Creek .....ccovveeirveceircenen. At the upstream side of CN North America Railroad ......... +578 | City of Toledo, Unincor-
porated Areas of Lucas
County.
Approximately 100 feet upstream of Woodview Drive ........ +639
Smith Ditch South .................... At the confluence with Hill Ditch ..........cccoiiiiiiiiiiiiieees +639 | Unincorporated Areas of
Lucas County.
Approximately 200 feet upstream of Wimbledon Park Bou- +661
levard.
South Branch Silver Creek ....... At the confluence with Silver Creek ........ccccevviiniinieiiens +628 | City of Toledo.
Approximately 1,150 feet upstream of Rambo Lane .......... +633
Tenmile Creek ......ccccovvevieneenne. At the upstream side of Herr Road ...........cccoccoiiiiiiniis +668 | Unincorporated Areas of
Lucas County, Village of
Berkey.
At the downstream side of North Fulton Lucas Road ........ +708
Tifft Ditch oo Approximately 225 feet upstream of Tremainsville Road ... +612 | City of Toledo, Unincor-
porated Areas of Lucas
County.
Approximately 300 feet upstream of Talmadge Road ........ +634
Vanderpool Ditch ..........cccceenee. At the downstream side of McCord Road ..........ccceceevieennne +644 | Unincorporated Areas of
Lucas County.
Approximately 375 feet downstream of King Road ............ +656
Williams Ditch .......cccccoevniiiieene At the upstream side of Norfolk Southern Railroad .... +614 | City of Toledo.
Approximately 175 feet downstream of Hill Avenue ........... +621
Wing Ditch ..o, Just upstream of the confluence with Silver Creek ............ +633 | City of Toledo.
Approximately 75 feet downstream of Merle Street ........... +637

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Oregon

ADDRESSES
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Flooding source(s) Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Maps are available for inspection at 5330 Seaman Road, Oregon, OH 43616.
City of Sylvania
Maps are available for inspection at 6730 Monroe Street, Suite 101, Sylvania, OH 43560.
City of Toledo
Maps are available for inspection at 1 Government Center, Suite 1600, Toledo, OH 43604.
Unincorporated Areas of Lucas County
Maps are available for inspection at 1115 South McCord Road, Holland, OH 43528.
Village of Berkey
Maps are available for inspection at 12360 Sylvania-Metamora Road, Berkey, OH 45304.
Village of Holland
Maps are available for inspection at 1245 Clarion Avenue, Holland, OH 43528.
Village of Ottawa Hills
Maps are available for inspection at 2125 Richards Road, Toledo, OH 43606.
Village of Waterville
Maps are available for inspection at 25 North 2nd Street, Waterville, OH 43566
Village of Whitehouse
Maps are available for inspection at 6925 Providence Street, Whitehouse, OH 43571.
Lamar County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1045
Baker Branch ........ccccccoceneenne. Approximately 799 feet downstream of Loop 286 .............. +503 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 1,002 feet upstream of Bonham Street ....... +572
Baker Branch Tributary #10 ..... Just downstream of the confluence with Baker Branch ..... +537 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 503 feet upstream of Sherman Street ........ +560
Baker Branch Tributary #24 ..... Just upstream of the confluence with Baker Branch .......... +508 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 59 feet downstream of 7th Street ............... +513
Big Sand Creek Tributary #7 .... | Just downstream of the confluence with Big Sandy Creek +532 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 708 feet upstream of 17th Street ................ +569
Big Sandy Creek ........cccccevueeeee. Approximately 1,300 feet downstream of Loop 286 ........... +494 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 475 feet upstream of Sherman Street ........ +571
Big Sandy Creek Tributary #2 .. | Just upstream of the confluence with Big Sandy Creek ..... +502 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 647 feet upstream of Lamar Avenue .......... +546
Big Sandy Creek Tributary #3 .. | Just upstream of Houston Street ... +557 | City of Paris, Unincorporated
Areas of Lamar County.
Just upstream of the confluence with Big Sandy Creek ..... +588
Big Sandy Creek Tributary #4 .. | Just downstream of the confluence with Big Sandy Creek +516 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 888 feet upstream of Price Street ............... +562
Big Sandy Creek Tributary #8 .. | Just downstream of the confluence with Big Sandy Creek +546 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 1,045 feet upstream of Hearon Street ........ +574
Big Sandy Creek Tributary #16 | Just upstream of the confluence with Big Sandy Creek +536 | City of Paris, Unincorporated
Tributary #4. Areas of Lamar County.
Just upstream of Cherry Street ..........ccocevivieiinieicieeiens +568
Cottonwood Branch Tributary Approximately 75 feet downstream of Old Brookston Road +516 | City of Paris, Unincorporated
#11. Areas of Lamar County.
Approximately 377 feet upstream of Austin Street ............. +584
Pine Creek Tributary #12 ......... Approximately 852 feet downstream of the confluence +506 | City of Paris, Unincorporated
with Pine Creek Tributary #13. Areas of Lamar County.
Approximately 194 feet downstream of the confluence +524
with Old City Lake.
Pine Creek Tributary #13 ......... Just upstream of the confluence with Pine Creek Tributary +508 | City of Paris, Unincorporated
#12. Areas of Lamar County.
Approximately 184 feet upstream of 28th Street ................ +557
Smith Creek .....cccoeveveeevieeeen. Just downstream of the confluence with Smith Creek Trib- +518 | City of Paris, Unincorporated
utary #15. Areas of Lamar County.
Just upstream of Center Street .........cccovovviieiiinieenieeene +521
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Smith Creek Tributary #15 ....... Just upstream of Center Street .........ccocevirievinieniiicnee +524 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 236 feet downstream of Houston Street ..... +588
Stillhouse Creek Tributary #20 Approximately 227 feet downstream of Spur 139 .............. +514 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 44 feet upstream of Ridgeview Street ........ +573
Stillhouse Creek Tributary #21 Just downstream of the confluence with Stillhouse Creek +526 | City of Paris, Unincorporated
Tributary #20. Areas of Lamar County.
Approximately 32 feet downstream of Belmont Street ....... +581
Stillhouse Creek Tributary #22 | Just downstream of State Highway 195 ..........cccccoovriinens +508 | City of Paris, Unincorporated
Areas of Lamar County.
Approximately 170 feet upstream of Loop 535 .........cc....... +537
Stillhouse Creek Tributary #23 | Just downstream of the confluence with Stillhouse Creek +521 | City of Paris, Unincorporated
Tributary #22. Areas of Lamar County.
Approximately 43 feet downstream of Loop 286 ................ +539
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Paris
Maps are available for inspection at City Hall, 135 Southeast 1st Street, Paris, TX 75460.
Unincorporated Areas of Lamar County
Maps are available for inspection at 119 North Main Street, Paris, TX 75460.
Montague County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1069
Cowskin Creek .......ccccoeevevrceeene Approximately 1,500 feet downstream of the Wise County +921 | Unincorporated Areas of
boundary. Montague County.
Just downstream of the Wise County boundary ................. +931
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Montague County
Maps are available for inspection at 101 East Franklin Street, Montague, TX 76251.
Walker County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1061
Baldwin Creek ......ccccoovveenenienne Approximately 2.7 miles downstream of County Highway +244 | Unincorporated Areas of
FM 247. Walker County.
Approximately 1.6 miles downstream of County Highway +261
FM 247.
Caney Creek ......cccevvrvececrncnen. Approximately 0.6 mile upstream of County Highway FM +354 | Unincorporated Areas of
2296. Walker County.
Approximately 0.6 mile downstream of Evelyn Lane .......... +374
Crabb Creek ....cccccecvveevciireenen. Approximately 475 feet upstream of North Rocky Creek ... +257 | Unincorporated Areas of
Walker County.
Approximately 500 feet upstream of I-45/U.S. Route 190 +287
East Fork (Tanyard Branch) ..... Approximately 0.5 mile upstream of confluence with +291 | Unincorporated Areas of
Tanyard Branch. Walker County.
Approximately 0.9 mile upstream of confluence with +298
Tanyard Branch.
Hadley Creek .......cccovvveevncnnnns Just downstream of Rosenwall Road ............cccoecieieennnne +250 | Unincorporated Areas of
Walker County.
Just upstream of the confluence with North Rocky Creek +285
Hendricks Lake ........cccccceeeeennn. At the confluence with Town Branch ........ccccceecvveeiiieeenns +273 | Unincorporated Areas of
Walker County.
Approximately 700 feet downstream of County Highway +284

FM 2821.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Mays Creek ......ccoceevereveenenens Approximately 0.4 mile upstream of County Highway FM +320 | Unincorporated Areas of
2929. Walker County.
Approximately 2.5 miles upstream of County Highway FM +355
2929.
McDonald Creek ........ccccenuenues Approximately 0.4 mile upstream of West Sunset Drive .... +293 | Unincorporated Areas of
Walker County.
Just downstream of Spring Drive ..........cccccoveviiiiiiiicnnns +357
McGary Creek ......ccccovvrcieeneenne. Approximately 1.8 miles downstream of the confluence +279 | Unincorporated Areas of
with Tributary 6 (McGary Creek). Walker County.
Approximately 1,750 feet downstream of the confluence +289
with Tributary 6 (McGary Creek).
Approximately 0.8 mile downstream of Timberwilde Drive +318
Approximately 0.9 mile upstream of Timberwilde Drive ..... +351
Parker Creek .......cccceeevveiirnnenne. Approximately 0.6 mile upstream of Tributary Number 8 +212 | Unincorporated Areas of
(Parker Creek). Walker County.
At the confluence with Town Branch ..........ccccoviiiiiens +260
Prairie Branch ........c.ccocceeeeeen. At the confluence with Raven Lake +287 | Unincorporated Areas of
Walker County.
Just downstream of Camellia Drive ..........ccoccoevnieiinieennnns +307
Robinson Creek .......ccccceveenneen. Approximately 1,250 feet upstream of Robinson Road ...... +283 | Unincorporated Areas of
Walker County.
Approximately 0.6 mile downstream of Veterans Memorial +333
Highway.
Scott Branch ......ccccoecevniviiieens At the confluence with Thickett Branch ...........cccccoieiienne +256 | Unincorporated Areas of
Walker County.
Approximately 1,250 feet upstream of the confluence with +261
Thickett Branch.
Shepherd Creek .......cccccevvreeene Approximately 0.71 mile upstream of County Highway FM +317 | Unincorporated Areas of
2296. Walker County.
Approximately 1.5 miles upstream of the confluence with +381
Tributary 3.
Tanyard Branch ..........c.ccceeee. Approximately 500 feet downstream of the confluence +224 | Unincorporated Areas of
with Tributary Number 2 (Tanyard Branch). Walker County.
Approximately 0.5 mile upstream of U.S. Route 190 ......... +363
Thickett Branch .........c.cccccoeeeeee. Approximately 500 feet downstream of the confluence +256 | Unincorporated Areas of
with Scott Branch. Walker County.
Approximately 800 feet upstream of the confluence with +260
Scott Branch.
Town Branch ........cccoccceviviiennnns At the confluence with Parker Creek ........ccocovviiieiiiinnnns +260 | Unincorporated Areas of
Walker County.
Approximately 1,200 feet upstream of the confluence with +277
Hendricks Lake.
Tributary 1 (Robinson Creek) ... | At the confluence with Robinson Creek ..........ccceceverienene +294 | Unincorporated Areas of
Walker County.
Approximately 400 feet downstream of Gazebo Street ...... +329
Tributary 2 (Tanyard Branch) ... | At the confluence with Tanyard Branch ... +224 | Unincorporated Areas of
Walker County.
Approximately 1,200 feet upstream of Robinson Road ...... +253
Tributary 5 (McGary Creek) ...... Approximately 1,250 feet upstream of the confluence with +323 | Unincorporated Areas of
McGary Creek. Walker County.
Just downstream of Timberwilde Drive ..........ccccocevnieeneene +329
Tributary 6 (McGary Creek) ...... Approximately 0.9 mile upstream of the confluence with +301 | Unincorporated Areas of
McGary Creek. Walker County.
Approximately 2.17 miles upstream of the confluence with +319
McGary Creek.
Tributary 9 (Shepherd Creek) ... | At the confluence with Shepherd Creek ........ccccccovivrienen. +332 | Unincorporated Areas of
Walker County.
Approximately 900 feet downstream of Four Notch Road +347
Tributary Number 7 (Hadley Approximately 1,200 feet downstream of Cauthen Drive ... +256 | Unincorporated Areas of
Creek). Walker County.
Approximately 1.3 miles upstream of Cauthen Drive ......... +275
Tributary Number 8 (Parker Approximately 0.9 mile upstream of the confluence with +218 | Unincorporated Areas of
Creek). Pain Branch. Walker County.
Approximately 0.9 mile downstream of Albritton Road ....... +231
Wayne CreeK ......cccevvvenirnennne. Approximately 1,750 feet downstream of Forest Service +259 | Unincorporated Areas of

Road # 236A.

Walker County.
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* Elevation in feet
(NGVD)
+ Elevation in
feet (NAVD) .
Flooding source(s) Location of referenced elevation #Depth in feet Co:?frg&gléles
above ground
A Elevation in
meters (MSL)
Modified
Approximately 1.1 miles upstream of the confluence with +298
Ford Branch.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Walker County
Maps are available for inspection at 1100 University Avenue, Huntsville, TX 77320.
Washington County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1065
Hog Branch ... Approximately 2,500 feet upstream of North Blue Bell +240 | Unincorporated Areas of
Road. Washington County.
Approximately 1,000 feet upstream of North Blue Bell +249
Road.
Little Sandy Creek ........ccccceueee Approximately 300 feet upstream of Old Independence +240 | Unincorporated Areas of
Road. Washington County.
Approximately 200 feet downstream of Burleson Street .... +278
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Washington County
Maps are available for inspection at the Washington County Courthouse, 100 East Main Street, Brenham, TX 77833.
Lincoln County, Wisconsin, and Incorporated Areas
Docket No.: FEMA-B-1115
Copper RiVEr ......ccceveeneiiieene Approximately 0.8 mile upstream of the confluence with +1279 | Unincorporated Areas of Lin-
the Wisconsin River. coln County.
At County Highway E ... +1316
Prairie River ........ccccccoviiiiennnn. Approximately 0.3 mile downstream of Town Hall Road .... +1436 | Unincorporated Areas of Lin-
coln County.
At State Highway 17 .....ooviiiiiiiee e +1476
Wisconsin River ..........cccceeuene Approximately 0.4 mile upstream of the confluence with +1228 | City of Merrill, Unincor-
the Pine River. porated Areas of Lincoln
County.
Approximately 990 feet downstream of South Center Ave- +1244
nue.
Approximately 2.5 miles downstream of Grandfather Dam +1293
At the downstream side of Grandfather Dam ...........c......... +1368
Approximately 0.7 mile upstream of County Highway E .... +1401
At the downstream side of Grandmother Dam .................. +1406
Approximately 0.9 mile upstream of the confluence with +1422
Little Pine Creek.
Approximately 0.4 mile downstream of Tomahawk Dam ... +1429

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

City of Merrill
Maps are available for inspection at 1004 East 1st Street, Merrill, WI 54452.

Unincorporated Areas of Lincoln County
Maps are available for inspection at 804 North Sales Street, Merrill, Wl 54452.
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(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 30, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-18627 Filed 7-21-11; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MB Docket No. 07-163; RM-11385; RM-
11416; DA 11-1129]

Radio Broadcasting Services;
Markham, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petition for
reconsideration.

SUMMARY: The Audio Division has
denied the petition for reconsideration
of Victoria Radio Works, LLC (“VRW”),
seeking reconsideration of the Audio
Division’s Report and Order. The Report
and Order allotted Channel 283A at
Markham, Texas, upgraded Station
KHTZ(FM), Ganado, Texas, to Channel
235G, and substituted Channel 284C3
for Channel 236C3, at Victoria, Texas. In
this Memorandum Opinion and Order,
the Audio Division denied VRW’s
petition for reconsideration, which
requested that Station KHTZ(FM) be
ordered to operate on Channel 235C2 on
an interim basis.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MB
Docket No. 07-163, adopted June 27,
2011, and released June 28, 2011. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. The
complete text of this decision also may
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW,
Room CY-B402, Washington, DC,
20554, (800) 378-3160, or via the
company’s Web site, http://
www.bcpiweb.com. This document is
not subject to the Congressional Review
Act. The Commission is, therefore, not
required to send a copy of this Report

and Order in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see U.S.C.
801(a)(1)(A), because the petition for
reconsideration was denied.

Federal Communications Commission.

Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 2011-18638 Filed 7-21-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648-XA589

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
in the Western Aleutian District of the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific ocean perch in the
Western Aleutian District of the Bering
Sea and Aleutian Islands management
area (BSAI) by vessels participating in
the BSAI trawl limited access fishery.
This action is necessary to prevent
exceeding the 2011 allocation of Pacific
ocean perch in this area allocated to
vessels participating in the BSAI trawl
limited access fishery.

DATES: Effective 1200 hrs, Alaska local
time (A.L.t.), July 19, 2011, through 2400
hrs, A.l.t., December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The allocation of Pacific ocean perch,
in the Western Aleutian District,

allocated as a directed fishing allowance
to vessels participating in the BSAI
trawl limited access fishery was
established as 149 metric tons (mt) by
the final 2011 and 2012 harvest
specifications for groundfish in the
BSAI (76 FR 11139, March 1, 2011).

In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
ocean perch in the Western Aleutian
District by vessels participating in the
BSAI trawl limited access fishery.

After the effective dates of this
closure, the maximum retainable
amounts at § 679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the Pacific ocean
perch fishery in the Western Aleutian
District for vessels participating in the
BSAI trawl limited access fishery.
NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of July 18,
2011. The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 19, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-18571 Filed 7-19-11; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522—-0640-02]
RIN 0648-XA588

Fisheries of the Exclusive Economic
Zone Off Alaska; Pelagic Shelf
Rockfish for Catcher/Processors
Participating in the Rockfish Limited
Access Fishery in the Central
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for pelagic shelf rockfish by
catcher/processors participating in the
rockfish limited access fishery in the
Central Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the 2011 total
allowable catch (TAC) of pelagic shelf
rockfish allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 19, 2011, through 2400
hrs, A.L.t., December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2011 TAC of pelagic shelf
rockfish allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central GOA is 359
metric tons (mt) as established by the
final 2011 and 2012 harvest
specifications for groundfish of the GOA
(76 FR 11111, March 1, 2011), and as
posted as the 2011 Rockfish Program
Allocations at http://
alaskafisheries.noaa.gov/
sustainablefisheries/goarat/default. htm.

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2011 TAC of pelagic

shelf rockfish allocated to catcher/
processors participating in the rockfish
limited access fishery in the Central
Regulatory Area of the GOA will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 319 mt, and is
setting aside the remaining 40 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pelagic shelf
rockfish by catcher/processors
participating in the rockfish limited
access fishery in the Central Regulatory
Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of pelagic shelf
rockfish for catcher/processors
participating in the rockfish limited
access fishery in the Central Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of July 18, 2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 19, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-18572 Filed 7-19-11; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522—-0640-02]
RIN 0648-XA587

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
for Catcher/Processors Participating in
the Rockfish Limited Access Fishery in
the Central Regulatory Area of the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific ocean perch by
catcher/processors participating in the
rockfish limited access fishery in the
Central Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the 2011 total
allowable catch (TAC) of Pacific ocean
perch allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central Regulatory
Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 19, 2011, through 2400
hrs, A.L.t., December 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2011 TAC of Pacific ocean perch
allocated to catcher/processors
participating in the rockfish limited
access fishery in the Central GOA is 458
metric tons (mt) as established by the
final 2011 and 2012 harvest
specifications for groundfish of the GOA
(76 FR 11111, March 1, 2011), and as
posted as the 2011 Rockfish Program
Allocations at http://
alaskafisheries.noaa.gov/
sustainablefisheries/goarat/default. htm.

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2011 TAC of Pacific
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ocean perch allocated to catcher/
processors participating in the rockfish
limited access fishery in the Central
Regulatory Area of the GOA will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 408 mt, and is
setting aside the remaining 50 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific ocean perch
by catcher/processors participating in
the rockfish limited access fishery in the
Central Regulatory Area of the GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific ocean perch
for catcher/processors participating in
the rockfish limited access fishery in the
Central Regulatory Area of the GOA.
NMFS was unable to publish a notice

providing time for public comment
because the most recent, relevant data
only became available as of July 18,
2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 19, 2011.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-18574 Filed 7-19-11; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1000 and 1033

[Doc. No. AMS-DA—08-0049; AO—166-A77;
DA-08-06]

Milk in the Mideast Marketing Area;
Order To Terminate Proceeding on
Proposed Amendments to Marketing
Agreement and Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Termination of proceeding.

SUMMARY: This action terminates a
rulemaking proceeding that proposed to
amend Class I prices for certain counties
of the Mideast milk marketing area.
Marketing conditions since the close of
the hearing on the proposal have
changed substantially, no longer
warranting a change.

DATES: The rulemaking proceeding is
terminated as of July 23, 2011.

FOR FURTHER INFORMATION CONTACT: Erin
C. Taylor, Order Formulation and
Enforcement, USDA/AMS/Dairy
Programs, STOP 0231-Room 2971, 1400
Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 720—
7311, e-mail address:
erin.taylor@usda.gov mailto:
gino.tosi@usda.gov.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.

This action terminates the rulemaking
proceeding concerning Class I prices for
the Mideast order. The proposal was
considered at a public hearing held
August 19-20, 2008. The Secretary
issued a recommended decision on the
proposed amendment on January 8,
2009, and it was published on January
14, 2009 (74 FR 1976).

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that the termination of this proceeding
will not have a significant economic
impact on a substantial number of small
entities. For the purpose of the
Regulatory Flexibility Act, a dairy farm
is considered a small business if it has
an annual gross revenue of less than
$750,000, and a dairy products
manufacturer is a small business if it
has fewer than 500 employees.

For the purposes of determining
which dairy farms are small businesses,
the $750,000 per year criterion was used
to establish a production guideline of
500,000 pounds per month. Although
this guideline does not factor in
additional monies that may be received
by a dairy farm operation, it should be
an inclusive standard for most small
dairy farms. For purposes of
determining a handler’s size, if the plant
is part of a larger company operating
multiple plants that collectively exceed
the 500-employee limit, the plant will
be considered a large business even if
the local plant has fewer than 500
employees.

During August 2008, the time of the
hearing, there were 7,376 dairy farms
pooled on the Mideast order. Of these,
approximately 6,927 dairy farms (or
93.9 percent) were considered small
businesses.

During August 2008, there were 53
handler operations associated with the
Mideast order (27 fully regulated
handlers, 9 partially regulated handlers,
2 producer-handlers and 15 exempt
handlers). Of these, approximately 43
handlers (or 81 percent) were
considered small businesses.

Minimum Class I prices are
determined in all Federal milk
marketing orders by adding a location
specific differential, referred to as a
“Class I differential,” to the higher of an
advance Class III and Class IV price
announced by USDA. The proposed
amendments sought to increase the
Class I prices in the southern tier of
counties of the Mideast marketing area.
Minimum Class I prices charged to
regulated handlers are applied
uniformly to both large and small
entities.

Because this action terminates the
rulemaking proceeding without
amending the Class I prices of the
Mideast marketing order, the economic
conditions of small entities remain
unchanged. This action does not change
reporting, record keeping, or other
compliance requirements.

Prior documents in this proceeding:

Notice of Hearing: Issued July 21,
2008; published July 24, 2008 (73 FR
43160).

Recommended Decision: Issued
January 8, 2009; published January 14,
2009 (74 FR 1976).

Preliminary Statement

A public hearing was held upon
proposed amendments to the marketing
agreements and orders regulating the
handling of milk in the Mideast
marketing area. The hearing was held,
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the applicable rules of practice and
procedure governing the formulation of
marketing agreements and marketing
orders (7 CFR part 900), Cincinnati,
Ohio, on August 19-20, 2008, pursuant
to a notice of hearing issued July 21,
2008, and published in the Federal
Register on July 24, 2008 (73 FR 43160).

Class I Prices

This action terminates the rulemaking
concerning proposed amendments to
the Class I prices of the Mideast
marketing order. A proposal published
in the hearing notice as Proposal 1
sought to increase the Class I prices up
to $0.20 per hundredweight in 110
counties in the southern portion of the
marketing area. USDA issued a
recommended decision on January 8,
2009, recommending the adoption of
Proposal 1, modified to recommend a
$0.20 increase in the Class I price at
Charleston, West Virginia.

The recommended decision was
based on three primary factors: (1) The
southern tier of counties in the Mideast
marketing area is a deficit region that
must rely on more distant milk to
service its fluid distributing plants; (2)
higher Class I prices brought about by
providing higher Class I price
adjustments in the Southeast,
Appalachian and Florida marketing
orders (southeastern orders) have
resulted in more milk servicing those
orders from farms located in the Mideast
marketing area; and (3) transportation
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costs had increased such that the Class
I differentials did not offer sufficient
pricing incentives to cover the cost of
transporting milk from reserve northern
surplus regions to the deficit southern
region of the marketing area.

As noted in almost all the exceptions
to the recommended decision,
marketing conditions since the close of
the hearing have changed substantially
no longer warranting a change in the
Class I price surface of the Mideast
marketing area. Exceptions filed on
behalf of the proponents of Proposal 1
(Michigan Milk Producers Association,
Inc., Foremost Farms USA Cooperative,
Inc., National Farmers Organization
Inc., and Dairy Farmers of America,
Inc.) requested that USDA take no
action.

Termination of Proceeding

In view of the foregoing, it is hereby
determined that this proceeding with
respect to proposed amendment to the
Mideast order regarding Class I prices
should be and is hereby terminated.

List of Subjects in 7 CFR Parts 1000 and
1033

Milk marketing orders.

The authority citation for 7 CFR Parts
1000 and 1033 continues to read as
follows:

Authority: 7 U.S.C. 601-674, and 7253.
Dated: July 14, 2011.

David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-18393 Filed 7-21-11; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73

[NRC-2011-0164]

Criminal Penalties for Unauthorized
Introduction of Weapons and Sabotage

AGENCY: Nuclear Regulatory
Commission.

ACTION: Request for comment; notice of
public Webinar.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
is seeking input from the public,
licensees, certificate holders, Agreement
States, non-Agreement States, and other
stakeholders on whether to conduct
further rulemaking to implement the
criminal penalty provisions found
under Sections 229 and 236 of the
Atomic Energy Act of 1954, as amended
(AEA). To aid in that process, the NRC

is requesting comments on the issues
discussed in this document. While the
NRC has not initiated a rulemaking on
this subject, it is using the
conventionally established rulemaking
comment channels. Additionally, the
NRC will hold a public Webinar to
discuss these issues.

DATES: Submit comments on the issues
discussed in this document by October
20, 2011. Comments received after the
above date will be considered if it is
practical to do so, but the NRC is able
to ensure consideration only for
comments received on or before this
date.

ADDRESSES: Please include Docket ID
NRC-2011-0164 in the subject line of
your comments. Comments submitted in
writing or in electronic form will be
posted on the NRC Web site and on the
Federal rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed.

The NRC requests that any party
soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed. You may submit
comments by any one of the following
methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2011-0164. Address questions
about NRC dockets to Carol Gallagher,
telephone: 301-492-3668; e-mail:
Carol.Gallagher@nrc.gov.

e Mail comments to: Cindy Bladey,
Chief, Rules, Announcements, and
Directives Branch (RADB), Office of
Administration, Mail Stop: TWB-05—
B01M, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

e Fax comments to: RADB at 301—
492-3446.

You can access publicly available
documents related to this document
using the following methods:

e NRC’s Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, Room O1-
F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland
20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): Publicly available documents
created or received at the NRC are
available online in the NRC Library at
http://www.nrc.gov/reading-rm/
adams.html. From this page, the public
can gain entry into ADAMS, which
provides text and image files of the
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397-4209,
301-415-4737, or by e-mail to
pdr.resource@nrc.gov.

e Federal Rulemaking Web site:
Public comments and supporting
materials related to this notice can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2011—
0164.

FOR FURTHER INFORMATION CONTACT: Mr.
Fritz Sturz, Office of Nuclear Security
and Incident Response, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
6678; e-mail: Fritz.Sturz@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Section 229 of the AEA provides
Federal criminal sanctions for the
wrongful introduction of weapons or
explosives into specified classes of
facilities, installations or real property
under the jurisdiction, administration,
in the custody of, or subject to the
licensing authority or certification by
the Commission. Similarly, Section 236
of the AEA provides Federal criminal
sanctions for sabotage of specified
classes of nuclear facilities or materials.

On August 8, 2005, President Bush
signed into law the Energy Policy Act of
2005 (EPAct), Public Law 109-58, 119
Stat. 594 (2005). Section 654 of the
EPAct, “Unauthorized Introduction of
Dangerous Weapons™ (119 Stat. 812),
amended Section 229 of the AEA,
“Trespass on Commission Installations”
(42 U.S.C. 2278a), to broaden the list of
facilities covered by Section 229.
Similarly, Section 655 of the EPAct,
““Sabotage of Nuclear Facilities, Fuel, or
Designated Material” (119 Stat. 594),
amended Section 236 of the AEA,
“Sabotage of Nuclear Facilities or Fuel”
(42 U.S.C. 2284), to broaden the list of
facilities that are covered by Section
236. Additionally, Section 655 of the
EPAct added a provision in Section
236(a) authorizing the NRC to identify
certain radioactive material or other
property for inclusion within the scope
of the criminal penalties in Section 236,
if the Commission determines by
rulemaking or order that such material
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or other property is of significance to
public health and safety or the common
defense and security.

Section 229 of the AEA now
authorizes the NRC to issue regulations
“relating to the entry upon or carrying,
transporting, or otherwise introducing
or causing to be introduced any
dangerous weapon, explosive, or other
dangerous instrument or material likely
to produce substantial injury or damage
to persons or property, into or upon any
facility, installation, or real property
subject to the jurisdiction,
administration, in the custody of the
Commission, or subject to the licensing
authority of the Commission or
certification by the Commission under
this Act or any other Act.”

Section 236 of the AEA makes it a
Federal crime to knowingly destroy or
cause physical damage, or to attempt or
to conspire to commit such acts, to any
of the following: (1) Production facilities
or utilization facilities licensed under
the AEA; (2) nuclear waste treatment,
storage, or disposal facilities licensed
under the AEA; (3) nuclear fuel
(destined) for such utilization facilities
or spent nuclear fuel from such
utilization facilities; (4) uranium
enrichment, uranium conversion, or
nuclear fuel fabrication facilities
licensed or certified by the NRC; (5)
production, utilization, waste storage,
waste treatment, waste disposal,
uranium enrichment, uranium
conversion, or nuclear fuel fabrication
facilities subject to licensing or
certification under the AEA during the
construction of the facility, if the
destruction or damage caused or
attempted to be caused could adversely
affect public health and safety during
the operation of the facility; or (6)
primary facilities or backup facilities
from which a radiological emergency
preparedness alert and warning system
is activated.

II. Discussion

A. Comments on Proposed Rule

On September 3, 2008, the NRC
published a proposed rule in the
Federal Register (73 FR 51378)
containing draft regulations
implementing the NRC’s authority to
impose Federal criminal penalties on
individuals who, without authorization,
introduce weapons or explosives into
specified classes of facilities and
installations subject to the regulatory
authority of the NRC. In addition to the
proposed regulations, the notice
identified several specific issues for
which the NRC sought comments. These
issues included whether the rule’s scope
should be extended beyond the facilities

listed in the proposed rule to cover
hospitals and other classes of facilities
licensed to possess nationally tracked
sources that are included in the NRC’s
National Source Tracking System (i.e.,
licensees possessing certain quantities
of radioactive material).

Seventeen comments were received
on the proposed rule. Some commenters
addressed the issue of whether a final
rule should cover additional facilities.
Some of these comments favored
extending coverage to hospitals and
other facilities possessing nuclear or
radioactive material. The reasons given
included: (1) Anyone who introduces a
dangerous weapon, explosive, or other
dangerous material into such a facility
most likely intends to do harm; (2)
anyone bringing such an item into a
hospital or other facility that “stores
nuclear or radioactive material”” should
expect to be penalized for doing so; (3)
warning signs will ensure that the rule
is not violated by accident, although
anyone who intends to cause harm in a
covered facility would likely not be
deterred by the rule anyway; and (4)
those seeking to access nuclear or
radioactive materials in such facilities
for illicit purposes would likely be able
to locate those materials even if there
are no warning signs posted pursuant to
this rule. A major medical institution
commented on the proposed rule and
recommended against extending the
sign-posting requirement to medical
facilities. This commenter reasoned as
follows: (1) Warning signs would attract
attention to the location of radioactive
material sources covered by the NRC’s
National Source Tracking System,
thereby potentially rendering them less
secure, given that many licensees
currently try to avoid drawing attention
to the locations of such materials; (2) the
strong language in the posting could be
frightening to patients in hospitals, who
may already be in a vulnerable state
caused by their medical situations; and
(3) persons with unescorted access to
facility areas of concern can simply be
trained both to understand the rule
themselves and to warn persons they
escort about the rule’s existence.

This commenter also noted that if the
NRC expands the National Source
Tracking System in the future to include
Category 3 and 1/10th of Category 3
byproduct material sources?, then a
corresponding expansion of byproduct
material sources under Title 10 of the
Code of Federal Regulations (10 CFR),

1 Category 3 equals one-tenth (1/10th) of the
Category 2 values listed in 10 CFR Part 73,
Appendix I, International Atomic Energy Agency
(IAEA) Code of Conduct, http://www.iaea.org/
newscenter/features/researchreactors/
conduct.html/adams.html.

§73.75, would encompass many
additional hospitals and other facilities.

On September 22, 2009, the
Commission, in its Staff Requirements
Memorandum on SECY-09-0087
(ADAMS Accession No. ML092650473),
directed the staff to “conduct an
assessment to determine whether
including any such facilities [under the
new authority of Section 229 or Section
236, or both, of the AEA] is warranted
considering existing Federal, State, and
local laws regarding the introduction of
firearms and other weapons into these
types of facilities, as well as other
relevant facility specific
considerations.” The Commission
further directed that ““[t]he staff should
engage with appropriate stakeholders,
including the Organization of
Agreement States [OAS]”’; “[ilf the staff
concludes, based on its assessment, that
additional rulemaking is warranted, it
should submit a rulemaking plan for the
Commission’s approval explaining the
need for the rule and describing the
views of stakeholders.”

The NRC has concluded it would be
appropriate to consider whether the
agency should specify certain byproduct
material, high-level radioactive waste,
and source material as being of such
significance to public health and safety
or the common defense and security as
to warrant criminal sanctions under the
AEA for the introduction of dangerous
weapons into, or damage or attempted
damage to, facilities holding these
materials.

Accordingly, the NRC is seeking input
from the public, licensees, certificate
holders, Agreement States, non-
Agreement States, and other
stakeholders on whether to conduct a
rulemaking to develop regulations
implementing the criminal penalty
provisions of Section 229 or Section
236, or both, of the AEA regarding
unauthorized introduction of weapons
or explosives into specified classes of
NRC- and Agreement State-regulated
facilities and the sabotage or attempted
sabotage of specified classes of
radioactive materials and other
property, respectively.

B. Significant Issues

Section 229 of the AEA establishes
Federal criminal penalties for
individuals who trespass upon or
introduce dangerous instruments or
material likely to cause harm or damage
to NRC-regulated facilities or otherwise
under the jurisdiction of the
Commission. Section 236 of the AEA
establishes Federal criminal penalties
for individuals who knowingly commit,
attempt or conspire to destroy or cause
damage to certain nuclear facilities or
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materials. Criminal penalties are
designed, in part to serve as a deterrent
to such acts. In considering the question
of an effective deterrent, the NRC notes
that the punishment for a conviction for
a violation of Section 229 can range
from a fine not to exceed $1,000 up to

a fine not to exceed $5,000, or
imprisonment for not more than 1 year,
or both, depending on the
circumstances of the offense. By
contrast, the punishment for a
conviction for a violation of Section 236
can be a fine of not more than $10,000
or imprisonment for not more than 20
years, or both, and, if death results to
any person, imprisonment shall be for
any term of years or for life, depending
on the circumstances of the offense.
Notwithstanding any changes to
Sections 229 and 236 of the AEA, the
States would retain their full authority
to impose appropriate sanctions for
violations of state laws.

States typically have a large range of
existing statutes to prosecute
individuals who introduce or cause to
be introduced dangerous weapons,
explosives, or other dangerous material
into, or use such items in the
commission of a crime against, an NRC-
or Agreement State-regulated facility
(e.g., murder, attempted murder, assault,
assault with a deadly weapon).
However, the variability of State law
and consistency of State prosecution are
factors that may limit the effectiveness
and consistency of these penalties as a
deterrent strategy. Relying on Federal
statutes for prosecution might create a
more consistent deterrent strategy.
Consequently, the NRC is seeking
stakeholder views on whether the NRC
should promulgate regulations
implementing the NRC’s expanded
authority set forth in Sections 229 and
236 of the AEA.

C. Agreement State Compatibility 2

In seeking stakeholder input on
whether to include other facilities
containing nuclear and radioactive
material, the NRC is also using this
notice to obtain input from stakeholders
regarding the bases for the rulemaking
and associated Agreement State
compatibility. The designation of the
authority being used for regulations
does have significance in determining
whether the Agreement States or the
NRC would be responsible for
overseeing the implementation of these
requirements for Agreement State
licensees. The NRC relinquishes its

2Refer to Handbook 5.9 Management Directive
5.9, “Adequacy and Compatibility of Agreement
State Programs” (http://www.nrc.gov/reading-rm/
doc-collections/management-directives/volumes/
vol-5.html).

regulatory authority to Agreement States
for certain materials, under Section 274
m. of the AEA. However, if a rulemaking
were to be issued solely under the
NRC’s authority to protect the common
defense and security, only the NRC
would have the authority to impose
these requirements on Agreement State
licensees, and the NRC would be
responsible for the inspection and
enforcement of these requirements for
Agreement State licensees. When a
rulemaking applies to both the NRC’s
public health and safety and common
defense and security missions, the
operative question is whether NRC
oversight is necessary to fulfill the
common defense and security aspects of
the regulations. The NRC believes that

a rulemaking implementing the
provisions of Section 229 could have a
“public health and safety” basis or a
“common defense and security” basis.

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs” approved by
the Commission on June 30, 1997, and
published in the Federal Register (62
FR 46517; September 3, 1997), a
rulemaking under the NRC’s public
health and safety authority would be a
matter of compatibility between the
NRC and the Agreement States, thereby
providing consistency among the
Agreement States and the NRC
requirements. The NRC program
elements (including regulations) are
placed into four compatibility
categories. In addition, the NRC
program elements can be identified as
having particular health and safety
significance or as being reserved solely
to the NRC. Compatibility Category A
includes those program elements that
are basic radiation protection standards
and scientific terms and definitions that
are necessary to understand radiation
protection concepts. An Agreement
State should adopt Category A program
elements in an essentially identical
manner to provide uniformity in the
regulation of agreement material on a
nationwide basis. Compatibility
Category B includes those program
elements that apply to activities that
have direct and significant effects in
multiple jurisdictions. An Agreement
State should adopt Category B program
elements in an essentially identical
manner. Compatibility Category C
includes those program elements that do
not meet the criteria of Category A or B
but nonetheless an Agreement State
should adopt the essential objectives of
the Category C program elements to
avoid conflict, duplication, gaps, or
other conditions that would jeopardize
an orderly pattern in the regulation of

agreement material on a nationwide
basis. Compatibility Category D includes
those program elements that do not
meet any of the criteria of Category A,
B, or C, above, and thus do not need to
be adopted by Agreement States for
purposes of compatibility. The health
and safety category includes program
elements that are not required for
compatibility but are identified as
having a particular health and safety
role (i.e., adequacy) in the regulation of
agreement material within the State.
Although not required for compatibility,
the State should adopt program
elements in Category D based on those
NRC elements that embody the essential
objectives of the NRC program because
of particular health and safety
considerations.

Both the NRC and Agreement States
regulate byproduct material under
Section 274 of the AEA. Therefore,
several regulatory and process issues
could arise in a rulemaking to add
byproduct material licensees to the
classes of facilities covered under
Section 229 of the AEA. Under the
NRC'’s current regulations, classes of
licensees specified in 10 CFR 73.75(a)
are required to post warning signs on
the exterior of their protected area or the
exterior of buildings located outside a
protected area that contain certain
radioactive material. These signs are
intended to warn individuals that “the
willful unauthorized introduction of
any dangerous weapons, explosives, or
other dangerous instrument or material
likely to produce substantial injury or
damage to persons or property” is a
Federal crime. Were the NRC to
establish regulations implementing
Section 229 under its authority to
protect the public health and safety, the
required action for compatibility by
Agreement States only involves
establishing requirements for applicable
Agreement State licensees to post
warning signs. Agreement States would
not have to establish criminal penalties
equivalent to Section 229 of the AEA.
Furthermore, an NRC rulemaking would
not limit States from establishing their
own penalties under State law.
Agreement States would retain their full
authority to impose appropriate
sanctions for violations of state laws.
However, the Agreement States would
perform inspections verifying that any
affected licensees under their
jurisdiction had installed the warning
signs at their facilities. Likewise, the
NRC would perform inspections to
verify warning signs at NRC licensed
facilities.

In the case of implementing
regulations under the NRC’s authority to
protect the common defense and
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security, the compatibility category
would be designated as “NRC.”
Compatibility Category “NRC” includes
those program elements that address
areas of regulation that cannot be
relinquished to Agreement States
pursuant to the AEA or the provisions
of 10 CFR. The Agreement States do not
adopt these program elements. In this
situation, the NRC’s rulemaking
establishes regulations that would apply
to both affected NRC licensees and
Agreement State licensees, and the NRC
would be responsible for enforcing the
requirements.

The NRC has not previously chosen to
issue regulations to implement the
authority of Section 236 of the AEA.
Instead, the NRC has viewed the
language of this statute as-plain enough
to enable the Department of Justice
(DOJ) to initiate prosecutions for
criminal acts, as the DOJ deemed
appropriate. A rulemaking would allow
the NRC to identify certain radioactive
material or other property for inclusion
within the scope of Section 236 if the
Commission determines that such
material or other property is of
significance to the public health and
safety or the common defense and
security. The NRC could conduct a
rulemaking to implement the provisions
of Section 236 using a ‘“‘common
defense and security” basis without the
need for Agreement State-compatible
program elements.

D. Options for Radioactive Material,
Nuclear Material, and Other Property

In deciding whether further
rulemaking is warranted, additional
types of radioactive material and other
property are being considered.

e Materials in Appendix I, “Category
1 and 2 Radioactive Materials,” to 10
CFR Part 73, “Physical Protection of
Plants and Materials,” which would be
considered under the authority of both
Sections 229 and 236, including
multiple radionuclides, in accordance
with the Appendix I aggregation
formula3.

The consideration of Category 1 and
2 radioactive materials listed in
Appendix I to 10 CFR Part 73 as
significant to public health and safety or
to the common defense and security is
based on “The 2010 Radiation Source
Protection and Security Task Force
Report,” dated August 11, 2010,
(http://www.nrc.gov/security/byproduct/
2010-task-force-report.pdf, ADAMS
Accession No. ML102230141). The
interagency task force assessed the

3 These materials are also provided in other
formats in Appendix E to 10 CFR Part 20 and
Appendix P to 10 CFR part 110.

quantities of radioactive material
sufficient to create a significant
radiological dispersal device (RDD) and
a significant radiation exposure device
(RED), with consideration of social,
economic, and psychological
consequences. These risk-significant
radioactive materials are the same as
specified in the 2004 International
Atomic Energy Agency’s Code of
Conduct on the Safety and Security of
Radioactive Sources and as listed in
Appendix I to 10 CFR part 73.

¢ Production-reactor spent nuclear
fuel (SNF) and naval-reactor SNF.

Production-reactor SNF and naval-
reactor SNF also present the potential
for significant health hazards and would
be considered under the authority of
Section 236. While production facilities
are included in 10 CFR 73.75 under the
authority of Section 229, they are not
specifically included in Sections
236.a.(1) through 236.a.(6). Since these
SNFs could be stored alongside SNF
from utilization facilities at an NRC-
licensed facility, the same Federal
criminal sanctions for malevolent acts
are appropriate and warranted.
Including these SNFs as radioactive
material under the authority of Section
236.a.(7) would also provide the same
Federal criminal sanctions for
malevolent acts during transport to and
from NRC-licensed facilities.

e Source material (either unenriched
or depleted uranium) in the physical
form of uranium hexafluoride (UFg).

The UF¢ presents the potential for
significant health hazards and would be
considered under the authority of
Section 236. The UFg at uranium
enrichment, uranium conversion, or
nuclear fuel fabrication facilities is
included in 10 CFR 73.75 under the
authority of Section 229. However,
including UFs as radioactive material
under the authority of Section 236.a.(7)
would also provide the same Federal
criminal sanctions for malevolent acts
during transport.

e Uranium enrichment technology
classified as Confidential—Restricted
Data or Secret—Restricted Data.

The classified material (i.e.,
components), apart from the SNM, are
of significance to the common defense
and security. Uranium enrichment
facilities are included in 10 CFR 73.75
under the authority of Section 229.
However, including classified uranium
enrichment technologies as property
under the authority of Section 236.a.(7)
would provide the same Federal
criminal sanctions for malevolent acts
during transport.

E. Options for Rulemaking

The NRC is seeking stakeholder input
on four options, including a no-action
alternative:

(1) Take no action (do not conduct
further rulemaking on these statutes).

(2) Conduct further rulemaking to
implement the authority of only Section
229 of the AEA. Under this option, the
NRC would incur the cost of the
rulemaking; affected licensees would
incur the cost of the procurement,
installment, and maintenance of the
warning signs; and affected licensees
would incur the cost of the inspection
of their installation of the warning signs.
If a rulemaking is conducted under the
NRC’s public health and safety
authority, then Agreement States would
also need to adopt compatible program
elements for the notice posting
requirement only (e.g., rulemaking,
licensing and inspection etc).

(3) Conduct further rulemaking to
implement the authority of only Section
236 of the AEA. This option would
resolve the current inability to impose
Federal criminal sanctions for
malevolent acts against SNF from
production reactors or naval reactors
located at an NRC-regulated facility and
would allow for the inclusion of
additional classes of radioactive
material, nuclear material, and other
property designated by the Commission
(including radioactive or nuclear
material being transported on public
roads, railways, or waterways). While
this option would not include the
specific criminal acts of introducing any
dangerous weapon, explosive, or other
dangerous instrument or material
specified in Section 229, it can be
argued that the introduction of such
dangerous weapons, explosives, or other
dangerous instruments or materials
(without actually using them) is an
attempted act of sabotage under Section
236. Also, this option does not limit the
criminal act to a specific facility. Rather,
it includes destruction of radioactive
material or other property wherever it is
located (i.e., in transport). A
rulemaking, accomplished under the
NRC'’s authority to protect the common
defense and security, would not require
Agreement State or licensee actions
(compatible program elements and
warning signs).

(4) Conduct further rulemaking to
implement the authority of both
Sections 229 and 236 of the AEA. This
option is essentially the same as
Options 2 and 3. However, under
Option 4, the NRC could conduct a
rulemaking to implement Section 229
under its authority to protect “public
health and safety” and to implement
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Section 236 under its authority to
protect “the common defense and
security.”

The Staff believes that Option 1 does
not accomplish the objectives of
increasing the deterrence of malevolent
acts against NRC- and Agreement State-
regulated facilities, radioactive material,
nuclear material, or property. Option 2
is limited in scope to facilities or
installations with risk-significant
radioactive material and would not
provide the desired deterrent value of
consistent Federal criminal sanctions
for certain other nuclear material or
property, particularly during transport.
Because Section 236 offers greater
flexibility and greater capability for
punishment than Section 229, Option 3
would likely have a greater deterrent
value than Option 2. Option 3 would be
simpler for licensees, the NRC, and
Agreement States. Option 4
accomplishes the greatest increase in
deterrence.

III. Specific Questions

To assist the NRC in evaluating
whether additional rulemaking should
be undertaken to implement the
criminal penalty provisions of Sections
229 and 236 of the AEA, the NRC is
seeking stakeholder input on the
following specific questions:

Q1.1. Should the NRC conduct further
rulemaking to implement the authority
of Section 229 or Section 236 of the
AEA, or both?

QQ1.2. Should the NRC forgo further
rulemaking and rely on State criminal
statutes (for both Agreement States and
non-Agreement States) to deter
individuals with malevolent intentions?
Why?

(Q1.3. If the commenter’s view is that
the NRC should conduct a rulemaking,
which option for rulemaking is best?
Why? The available options (1 through
4) include no-action, rulemaking
implementing the authority of Section
229 alone, Section 236 alone, or both
Sections 229 and 236.

If a rulemaking is undertaken, the
NRC is also seeking stakeholder input
on the following questions:

QQ2.1. Should the NRC include the
range of radioactive materials specified
in Appendix I to 10 CFR Part 73 in
quantities equal to or exceeding the
Category 2 threshold limits?

QQ2.2. Alternatively, should the NRC
use a different list of radionuclides, or
different quantity limits? If so, what
does the commenter suggest? Why?

(Q3.1. Should the NRC include the
waste materials recommended by the
NRC staff, specifically SNF from
production reactors and naval reactors?
These new requirements would apply

only to activities regulated by the NRC,
not to facilities or activities regulated by
the U.S. Department of Energy.

Q3.2. Should the NRC include source
material in the form of UF¢? This would
include both natural uranium and
depleted uranium but not SNM, which
is already covered as ‘“nuclear fuel”
under the current language of Section
236a.(3). Additionally, the NRC notes
that uranium conversion and fuel
fabrication facilities are already covered
under the current language of Section
236a.(4). Thus, adding source material
and depleted uranium in the form of
UFs would allow for prosecution of
malevolent acts against these materials
while they are in transit.

Q3.3. Should the NRC include the
other property recommended by its
staff, specifically, classified enrichment
technology components? Since the
language of Section 236a.(4) currently
includes uranium enrichment facilities,
adding this classified material would
allow for the prosecution of malevolent
acts against classified enrichment
technology while these components are
in transit.

Q4.1. If the NRC conducts a
rulemaking to implement the authority
of Section 229 (Option 2), should it use
a “public health and safety” basis or a
“common defense and security’” basis?
Why? As noted above, the NRC is not
recommending further rulemaking using
the authority of Section 229; however,
the agency is seeking stakeholder views
on this issue.

Q4.2. If the NRC conducts a
rulemaking to implement the authority
of Section 236 (Option 3), should it use
a “public health and safety” basis or a
“common defense and security’” basis?
Why? As noted above, the NRC is
recommending conducting a rulemaking
to implement the authority of Section
236, using a ““‘common defense and
security” basis; however, the agency is
seeking stakeholder views on this issue.

Q4.3. Should the NRC conduct a
rulemaking implementing the combined
authority of Sections 229 and 236
(Option 4), using either a ““public health
and safety” basis or a “common defense
and security”” basis? Why?

Q4.4. 1f the NRC conducts a
rulemaking implementing the authority
of Section 229, Section 236, or a
combination of both, and uses a “public
health and safety’” basis, what is the
appropriate Agreement State
compatibility category for this
rulemaking? Why?

IV. Public Webinar

To facilitate the understanding of the
public and other stakeholders of these
issues and the submission of informed

comments, the NRC staff is planning to
schedule a Webinar in August or
September, 2011. Participants must
register to participate in the Webinar.
Registration closes 1 day before the
Webinar. When the Webinar is
scheduled, registration information may
be found at the NRC’s public Web site
under the headings Public Meetings &
Involvement > Public Meeting
Schedule; see Web page http://
www.nre.gov/public-involve/public-
meetings/index.cfm.

Dated this 8th day of July 2011.

For the Nuclear Regulatory Commission.
Michael C. Layton,
Acting Director, Division of Security Policy,
Office of Nuclear Security and Incident
Response.
[FR Doc. 2011-18608 Filed 7-21-11; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY

10 CFR Part 430

[Docket Number EERE—2011-BT-STD-
0047]

RIN 1904-AC56

Energy Conservation Program: Energy
Conservation Standards for Direct
Heating Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking
and announcement of public meeting.

SUMMARY: The Energy Policy and
Conservation Act of 1975 (EPCA), as
amended, prescribes energy
conservation standards for various
consumer products and certain
commercial and industrial equipment,
including direct heating equipment. In
this notice, the U.S. Department of
Energy (DOE) proposes to amend its
definitions pertaining to direct heating
equipment. Specifically, DOE is
proposing to change to the definition of
“vented hearth heater,” a type of direct
heating equipment, to clarify the scope
of the current exclusion for those vented
hearth heaters that are decorative hearth
products. The proposed modification to
the existing exclusion would shift the
focus from the current maximum input
capacity limitation (i.e., 9,000 Btu/h) to
a number of other factors, including the
absence of a standing pilot light or other
continuously burning ignition source.
DOE has tentatively concluded that
these amendments would result in
increased energy savings overall, as well
as for the types of units under the
exclusion. The notice also announces a
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public meeting to receive comment on
these proposed amendments to the
definition for “‘vented hearth heater”
and associated analyses and results.

DATES: DOE will hold a public meeting
on September 1, 2011 from 9 a.m. to

4 p.m., at DOE headquarters in
Washington, DC. The meeting will also
be broadcast as a webinar. See section
VII, “Public Participation,” for webinar
registration information, participant
instructions, and information about the
capabilities available to webinar
participants.

DOE will accept comments, data, and
information regarding this notice of
proposed rulemaking (NOPR) before and
after the public meeting, but no later
than September 20, 2011. See section V,
“Public Participation,” for details.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue, SW.,
Washington, DC 20585. To attend,
please notify Ms. Brenda Edwards at
(202) 586—2945. Please note that foreign
nationals visiting DOE Headquarters are
subject to advance security screening
procedures. Any foreign national
wishing to participate in the meeting
should advise DOE as soon as possible
by contacting Ms. Edwards to initiate
the necessary procedures. Please also
note that those wishing to bring laptops
into the Forrestal Building will be
required to obtain a property pass.
Visitors should avoid bringing laptops,
or allow an extra 45 minutes. Persons
can attend the public meeting via
webinar. For more information, refer to
the section V, “Public Participation,”
near the end of this notice.

Any comments submitted must
identify the NOPR on Energy
Conservation Standards for Direct
Heating Equipment, and provide docket
number EERE-2011-BT-STD-0047
and/or regulatory information number
(RIN) 1904—AC56. Comments may be
submitted using any of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: DHE-2011-STD-
0047@ee.doe.gov. Include Docket
Number EERE-2011-BT-STD-0047
and/or RIN 1904—-AC56 in the subject
line of the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585—-0121. If
possible, please submit all items on a
compact disc (CD), in which case it is
not necessary to include printed copies.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza, SW., Suite 600,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

No telefacsimiles will be accepted.
Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to the Office of
Energy Efficiency and Renewable
Energy through the methods listed
above and by e-mail to Christine J.
_Kymn@omb.eop.gov.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section V of this document (Public
Participation).

Docket: The docket is available for
review at http://www.regulations.gov,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the http://www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

A link to the docket Web page can be
found at: http://www.regulations.gov/#
!docketDetail;dct=FR+PR+N+O
+SR+PS;rpp=250;50=DESC;sb=posted
Date;po=0;D=EERE-2011-BT-STD-
0047. This Web page contains a link to
the docket for this notice on the http://
www.regulations.gov site. The http://
www.regulations.gov Web page contains
simple instructions on how to access all
documents, including public comments,
in the docket. See section V, “Public
Participation,” for further information
on how to submit comments through
http://www.regulations.gov.

For further information on how to
submit a public comment, review other
public comments and the docket, or
participate in the public meeting,
contact Ms. Brenda Edwards at (202)
586—2945 or by e-mail:
Brenda.Edwards@ee.doe.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Mohammed Khan, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—7892. E-mail:
Mohammed.Khan@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Telephone: (202) 586—9507. E-mail:
Eric.Stas@hgq.doe.gov.

For information on how to submit or
review public comments, contact Ms.
Brenda Edwards, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. E-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Summary of the Proposed Rule
II. History of the Energy Conservation
Standards Rulemaking and Current
Standards
III. Discussion
A. Scope of Coverage of Vented Hearth
Products
1. Description of Vented Hearth Products
2. Definitions for “Direct Heating
Equipment”
a. Application to Vented Hearth Products
b. Application to Vented Gas Log Sets
B. Proposed Definition for “Vented Hearth
Heater”
C. Description of Criteria for Classification
as Decorative Vented Hearth Products
D. National Energy Savings
IV. Procedural Issues and Regulatory Review
A. Review Under Executive Orders 12866
and 13563
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act of 1995
D. Review Under the National
Environmental Policy Act of 1969
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under Executive Order 12630
J. Review Under the Treasury and General
Government Appropriations Act, 2001
K. Review Under Executive Order 13211
L. Review Under the Information Quality
Bulletin for Peer Review
V. Public Participation
A. Attendance at the Public Meeting
B. Procedure for Submitting Prepared
General Statements for Distribution
C. Conduct of the Public Meeting
D. Submission of Comments
E. Issues on Which DOE Seeks Comment
VI. Approval of the Office of the Secretary

I. Summary of the Proposed Rule
Title III, Part B * of the Energy Policy

and Conservation Act of 1975 (EPCA or
the Act), Public Law 94-163 (42 U.S.C.

1For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.
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62916309, as codified), established the
Energy Conservation Program for
Consumer Products Other Than
Automobiles, which includes the types
of direct heating equipment that are the
subject of this rulemaking. (42 U.S.C.
6292(a)(9)) Pursuant to EPCA, any new
or amended energy conservation
standard that DOE prescribes for certain
products, such as direct heating
equipment, must be designed to achieve
the maximum improvement in energy
efficiency that is technologically
feasible and economically justified. (42
U.S.C. 6295(0)(2)(A)). Furthermore, the
new or amended standard must result in
a significant conservation of energy. (42
U.S.C. 6295(0)(3)(B)). On April 16, 2010,
DOE published a final rule (hereafter
referred to as the April 2010 final rule)
in accordance with these statutory
provisions and other statutory
requirements discussed in the final rule,
which, in relevant part, promulgated
definitions and energy conservation
standards for vented gas hearth direct
heating equipment. 75 FR 20112.

In establishing the definitions
pertaining to direct heating equipment
in the April 2010 final rule, DOE
recognized the aesthetic appeal of
certain gas hearth products and
included a provision in its definition of
“vented hearth heater”” that considered
certain gas hearth products to be
decorative in nature, and excluded them
from having to comply with DOE’s
minimum energy conservation standard
otherwise applicable to vented gas
hearth direct heating equipment. The
April 2010 final rule did not address
vented gas log sets, which DOE also
considers decorative in nature. DOE
clarified its position on vented gas log
sets in a document published on DOE’s
Web site titled “Frequently Asked
Questions: ‘Vented Hearth Heater’
Definition.” 2 In this notice, DOE
proposes to further amend its
definitions pertaining to direct heating
equipment. Specifically, DOE is
proposing to amend its definition of
“vented hearth heater” to modify the
conditions contained in the existing
definition for the subset of such
products to be considered decorative in
nature and, therefore, not subject to the
DOE’s minimum energy conservation
standards for vented hearth heaters. In
addition, DOE is proposing to include
vented gas log sets in the definition of
“vented hearth heater,” and to add a
similar set of criteria for exclusion for
vented gas log sets. DOE has tentatively

2This document is available on DOE’s Web site
at: http://www1.eere.energy.gov/buildings/
appliance_standards/residential/pdfs/
htgp_finalrule faq.pdf.

concluded that vented gas log sets
warrant similar treatment to vented
hearth products, due to the similarities
between the two types of products. Both
provide heat and aesthetic appeal for
consumers, and they have certain
similar characteristics, such as the
presence of a flame and ceramic logs.
The definition of “vented hearth heater”
in the April 2010 final rule stated that
“[tlhose heaters with a maximum input
capacity less than or equal to 9,000
British thermal units per hour (Btu/h),
as measured using DOE’s test procedure
for vented home heating equipment (10
CFR Part 430, subpart B, appendix O),
are considered purely decorative and
are excluded from DOE’s regulations.”
75 FR 20112, 20234 (April 16, 2010). In
this notice, DOE proposes to amend the
definition for “‘vented hearth heater” to
base the exclusion for decorative vented
hearth products and vented gas log sets
on several criteria, including the
American National Standards Institute
(ANSI) standard to which the product is
certified. The proposed amended
definition reads as set forth in the
amendment to 10 CFR 430.2 later in this
proposed rule.

DOE believes the amended definition
of “vented hearth heater” would
provide benefits to both consumers and
the gas hearth products industry in
terms of energy savings and product
choice, by allowing manufacturers to
continue to offer decorative hearth
products across a broad range of input
ratings, rather than limiting decorative
hearth products to input ratings below
the current limitation of 9,000 Btu/h. By
eliminating the use of standing pilot
lights in all decorative vented gas hearth
products and vented gas log sets
beginning on July 1, 2014, DOE believes
the amended definition would result in
a significant increase in overall energy
savings, including those types of units
eligible for the decorative products
exclusion. At the same time, this
proposal would lessen the impacts and
burden on manufacturers of vented
hearth heaters, while promoting a
variety of available models for
consumers. For vented gas log sets, the
proposal would keep their treatment
consistent with decorative vented
hearth products, and would result in
substantial energy savings. DOE
estimates that the elimination of
standing pilot lights in decorative
vented hearth heater products and
vented gas log sets would result in an
additional 0.12 quads of additional
energy savings over the 30-year period
from 2014 through 2043, beyond those
savings already achieved by the April
2010 final rule. Manufacturers who

choose not to avail themselves of the
exclusion would be subject to the
energy conservation standards for
vented hearth heaters promulgated in
the April 2010 final rule.

Therefore, DOE has tentatively
concluded that the proposed amended
definition of ‘““vented hearth heater”
would improve the existing definitions
pertaining to direct heating equipment
and further clarify the scope of the
current exclusion from the energy
conservation standards for those vented
hearth heaters that are decorative hearth
products. In addition, the proposal
would result in significant additional
energy savings, preserve consumer
choice, and reduce the burden on
industry. For these reasons, DOE has
tentatively concluded that the proposed
amendments to DOE’s definition of
“vented hearth heater” would provide
substantial benefits that outweigh the
burden of the new requirements for
products to be considered decorative
hearth products, and accordingly, DOE
proposes to adopt them in this notice.
DOE'’s rationale is presented in further
detail immediately below.

II. History of the Energy Conservation
Standards Rulemaking and Current
Standards

Prior to being amended in 1987, EPCA
included home heating equipment as
covered products. The amendments to
EPCA effected by the National
Appliance Energy Conservation Act of
1987 (NAECA; Pub. L. 100-12) included
replacing the term ‘“‘home heating
equipment”” with “direct heating
equipment,” establishing standards for
the direct heating equipment, and
requiring that DOE determine whether
these standards should be amended. (42
U.S.C. 6295(e)(3)—-(4)) Nowhere in the
statute is the term ““direct heating
equipment” defined. DOE amended the
statutorily-prescribed standards for
direct heating equipment for the first
time in a final rule published on April
16, 2010 (i.e., the April 2010 final rule),
which prescribed the current energy
conservation standards for direct
heating equipment manufactured on or
after April 16, 2013. 75 FR 20112. Of
particular relevance here, the April 2010
final rule created a definition for
“vented hearth heater,” established
product classes for gas hearth direct
heating equipment (i.e., vented hearth
heaters), and amended the minimum
standards for direct heating equipment,
including gas hearth direct heating
equipment. The April 2010 final rule
defined “vented hearth heater” at 10
CFR 430.2.

In addition, the April 2010 final rule
amended the definition of “vented
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home heating equipment or vented
heater” to include vented hearth
heaters, along with the other types of
heaters (i.e., vented wall furnace, vented
floor furnace, and vented room heater)
that were already defined as vented
home heating equipment.

The amended standards established in
the April 2010 final rule for gas hearth
direct heating equipment are set forth in
Table IL.1.

TABLE |l.1—FEDERAL ENERGY EFFI-
CIENCY STANDARDS FOR GAS
HEARTH DIRECT HEATING EQuIP-
MENT

Standard level
(Compliance
date:
4/16/2013)

Product class

Gas hearth up to 20,000 Btu/
AFUE* = 61%
Gas hearth over 20,000 Btu/

h and up to 27,000 Btu/h ..
Gas hearth over 27,000 Btu/

h and up to 46,000 Btu/h ..
Gas hearth over 46,000 Btu/

AFUE = 66%

AFUE = 67%

AFUE = 68%

* Annual Fuel Utilization Efficiency.

Following DOE’s adoption of the
April 2010 final rule, the Hearth, Patio
& Barbecue Association (HPBA) sued
DOE in the United States Court of
Appeals for the District of Columbia
Circuit to invalidate the rule as it
pertained to vented gas hearth products.
Statement of Issues to Be Raised,
Hearth, Patio, & Barbecue Association v.
Department of Energy, et al., No. 10—
1113 (DC Cir. filed June 1, 2010).
Litigation is pending; however, if this
rule is adopted as proposed, it may
make it unnecessary for the Court to
resolve some of the issues surrounding
the April 2010 final rule.

III. Discussion

A. Scope of Coverage of Vented Hearth
Products

1. Description of Vented Hearth
Products

Vented hearth products include gas-
fired products such as fireplaces,
fireplace inserts, stoves, and log sets
that typically include aesthetic features
(e.g., yellow flame, large flame) and that
provide space heating. A vented hearth
product can be intended to be a used as
only a heating appliance or as a heat
source with an aesthetic appeal.
Characteristic of this duality of purpose,
units designed as a heating appliance
and those units that also have a
decorative nature often share very
similar external appearances, unit
construction, and input capacities,

thereby making it difficult to
differentiate between the two types of
hearth products. DOE notes that the
primary difference between the two
types of vented hearth heaters is that
decorative units provide ambiance and
aesthetic utility associated with a solid
fuel (e.g., wood-burning) fireplace in
addition to heat output to the living
space, whereas heating hearth products
tend to focus on providing heat to the
living space. Products intended for use
as a heater are often shipped with or
designed to be easily retrofitted with
additional accessories that decorative
products do not have, such as
thermostats to control the heat output.
However, DOE research has shown that
such accessories are typically optional
and, thus, not definitive in
distinguishing between heaters and
decorative units. To be clear, all vented
hearth products constitute direct
heating equipment where a gas-
consuming device is inserted into the
residential living space, but DOE
believes that today’s proposal to modify
the exclusion for decorative hearth
products strikes an appropriate balance
between energy savings and consumer
choice for such units.

2. Definitions for “Direct Heating
Equipment”

As discussed in section II above,
before the enactment of NAECA, EPCA
included “home heating equipment” in
DOE’s appliance standards program.
EPCA did not define “home heating
equipment,” however. NAECA’s
amendments to EPCA replaced the term
“home heating equipment” with “direct
heating equipment,” and specified
energy conservation standards for
“direct heating equipment,” but once
again, the statute did not define the term
“direct heating equipment.” In the
absence of an unambiguous statutory
definition, DOE has discretion to
establish a reasonable regulatory
definition. With that said, Congress’s
use of such broad terminology signals
that the definition is open to
accommodate future technological
changes in the marketplace in keeping
with DOE’s energy-saving mandate
under EPCA.

Prior to the April 2010 final rule, DOE
had previously defined “home heating
equipment” and related terms in its
regulations, which can be found at 10
CFR 430.2. In the April 2010 final rule,
DOE added a new definition of “direct
heating equipment,” defining the term
in the same manner that it had
previously defined home heating
equipment. 75 FR 20112, 20128, 20234
(April 16, 2010). DOE defines both
“home heating equipment” and “direct

heating equipment”” as meaning “vented
home heating equipment and unvented
home heating equipment.” In its
definitions at 10 CFR 430.2, DOE goes
on to define both “vented home heating
equipment” and “unvented home
heating equipment.” Prior to being
amended in the April 2010 final rule,
the definition of “vented home heating
equipment,” relevant here, read as
published in 10 CFR Parts 400—499,
revised as of January 1, 2010.

a. Application to Vented Hearth
Products

In the April 2010 final rule, DOE
concluded that vented hearth products
(i.e., gas-fired products such as
fireplaces, fireplace inserts, stoves, and
log sets) meet its definition of “vented
home heating equipment,” because their
designs furnish warmed air to the living
space of a residence. DOE also
concluded, therefore, that they are
covered products under EPCA and are
properly classified as direct heating
equipment. 75 FR 20112, 20128 (April
16, 2010). Accordingly, DOE adopted a
new definition of “vented hearth
heater” and amended its definition of
“vented home heating equipment or
vented heater” to explicitly include
vented hearth heaters, reading as
published at 10 CFR 430.2.

DOE notes that the terminology
“designed to furnish warmed air” in the
definition of “vented home heating
equipment” is not limited to furnishing
warmed air through mechanical means
by expelling or discharging such air, but
can also refer to furnishing heat which
warms the living space air through any
method of heat transfer. Because of the
very nature of hearth products (i.e., the
presence of a flame), all hearth products
create heat, and hearth products provide
some amount of that heat to the
surrounding living space, including
radiant heat. As a result, DOE believes
that all vented hearth products are
designed to furnish warm air, regardless
of whether they have a mechanical
means for furnishing the air (such as a
blower) or grills through which the
warm air can be circulated via natural
convection.

Based upon the above reasoning, DOE
determined that decorative vented
hearth products are a subset of vented
hearth heaters. Further, DOE has
concluded previously that all vented
hearth heaters (including decorative
vented hearth products) are included in
the broader classification of direct
heating equipment. However, because
DOE recognizes the aesthetic aspects of
vented hearth products that are
decorative in nature, DOE adopted an
exclusion for those products from the
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energy conservation standards that were
promulgated in the April 2010 final
rule. DOE continues to support this
conclusion today, but is proposing to
change the scope of the exclusion in
order to achieve greater energy savings,
promote consumer product choice, and
ease manufacturer burdens.

Given the lack of a statutory
definition for “direct heating
equipment,” DOE seeks comment
regarding whether its interpretation that
decorative vented hearth products are a
type of direct heating equipment is
reasonable. This is identified as Issue 1
in section V.E, “Issues on Which DOE
Seeks Comment.”

b. Application to Vented Gas Log Sets

In the April 2010 final rule, DOE did
not specifically address vented gas log
sets under the broader classification of
direct heating equipment. However,
given their decorative nature, DOE
published a document on DOE’s Web
site titled “Frequently Asked Questions:
‘Vented Hearth Heater’ Definition.”’3 In
that document, DOE stated that because
gas log sets are not constructed as part
of an entire enclosure (i.e., there is no
surrounding box or viewing pane) or a
sealed system, they do not provide the
same heating function as gas fireplaces,
gas fireplace inserts, and gas stoves,
which are constructed as enclosed
systems. Due to these differences, DOE
stated that vented gas log sets are
intended to be installed for decorative
purposes, and as a result, are not vented
hearth heaters.

Upon reconsidering the definitions of
“direct heating equipment,” “vented
home heating equipment,” and “vented
hearth heater” for this notice, DOE has
determined that vented gas log sets are
heating appliances (albeit relatively
inefficient ones) and would be included
as covered products under DOE’s
definitions. This approach is consistent
with DOE’s treatment of vented hearth
products that provide both heat and
aesthetic appeal. As noted above, DOE
has determined that the terminology
“designed to furnish warmed air” in the
definition of “vented home heating
equipment” is not limited to furnishing
warmed air through mechanical means
by expelling or discharging such air, but
instead, it can refer to furnishing heat
which warms the living space air
through any method of heat transfer.
Nor is the phrase “designed to furnish
warmed air”’ dependent on a
manufacturer’s principal intention in

3This document is available on DOE’s Web site
at: http://www1.eere.energy.gov/buildings/
appliance_standards/residential/pdfs/
htgp_finalrule faq.pdf.

designing, manufacturing, or marketing
such products. Because vented gas log
sets will provide some amount of heat
to the living space, DOE believes that all
vented gas log sets are designed to
furnish warm air and, thus, are a subset
of vented hearth heaters. As with
decorative vented gas hearth products,
DOE recognizes that vented gas log sets
are typically decorative in nature, and is
proposing to exclude them from DOE’s
standards for vented hearth heaters if
they meet the specific set of criteria
outlined in section III.B and discussed
in detail in section III.C.

Given the lack of a statutory
definition for “direct heating
equipment,” DOE seeks comment
regarding whether its interpretation that
vented gas log sets are a type of direct
heating equipment is reasonable. This is
identified as Issue 1 in section V.E,
“Issues on Which DOE Seeks
Comment.”

B. Proposed Definition for “Vented
Hearth Heater”

The amended definition for “vented
hearth heater” that DOE is proposing in
today’s document reads as as set forth
in the amendment to 10 CFR 430.2 later
in this proposed rule.

The amendments to the definition of
“vented hearth heater”” being proposed
in this notice are related to the scope of
the exclusion for the subset of such
heaters that DOE has determined should
not be subject to the current energy
conservation standards otherwise
applicable to vented hearth heaters. In
the April 2010 final rule, DOE defined
the exclusion for decorative vented
hearth products as those with input
ratings below 9,000 Btu/h. 75 FR 20112,
20129, 20234 (April 16, 2010). The
changes to the definition that DOE is
proposing in this notice are twofold and
are discussed in the paragraphs that
follow.

First, DOE is proposing to exclude
vented gas log sets from being subject to
the energy conservation standards for
vented hearth heaters, provided that
they meet the set of criteria outlined in
the definition of ““vented hearth heater.”
These products were previously not
considered to be subject to standards for
direct heating equipment; however, as
noted in section III.A.2.b, DOE now
believes these products should be
subject to standards, unless they qualify
for an exclusion along the lines of that
proposed for vented gas hearth
products.

Second, DOE is also proposing a
specific set of criteria (rather than the
9,000 Btu/h input rating limitation) for
establishing that a subset of vented
hearth products should be excluded

from the energy conservation standards
because such units are decorative in
nature. DOE believes that the conditions
outlined in the definition for classifying
a vented hearth product as decorative
will create a clear division between
vented hearth products that will be
subject to DOE’s standards for gas
hearth direct heating equipment and
those vented hearth products that focus
primarily on providing ambiance and
aesthetic utility, which will not be
subject to DOE’s standards. DOE also
expects that the proposed amendments
to the definition would lessen the
burden on manufacturers and allow
DOE to achieve greater energy savings
than under the previous definition,
while still achieving the energy
efficiency mandate of EPCA, primarily
through elimination of standing pilot
lights or other continuously-burning
ignition sources. In fact, DOE’s analysis
suggests that amendments associated
with the proposed definition would
result in significant energy savings that
will be greater than the savings under
the definition adopted in the April 2010
final rule, both overall as well as for the
types of units eligible for the exclusion.
(See section III.D of this notice for
details on the estimated energy savings.)

C. Description of Criteria for
Classification as Decorative Vented
Hearth Products

As noted above, DOE’s proposed
amendments to the definition of
“vented hearth heater” provide an
exclusion for products that are
decorative in nature, provided that they
meet the criteria outlined in the
definition. The exclusion criteria for
vented gas log sets and vented hearth
products are essentially the same (with
the only exception being the first
criterion), and are discussed together in
the paragraphs below.

The first criterion that a product must
meet to be considered a decorative
vented hearth product or vented gas log
set is that it must be certified to a certain
ANSI standard. Specifically, for vented
hearth products, it must be certified to
ANSI Standard Z21.50, Vented Gas
Fireplaces, and not be certified to ANSI
Standard Z21.88, Vented Gas Fireplace
Heaters. For vented gas log sets, it must
be certified to ANSI Standard Z21.60,
Decorative Gas Fireplaces for
Installation in a Solid-Fuel Fireplace.
DOE recognizes that the hearth products
industry has attempted to distinguish
between heater and decorative products
using the certification under one of
these standards as the criterion for
classification into one category or the
other. Further, ANSI Standard Z21.88
contains provisions that allow the main
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burners to be thermostatically-
controlled. Therefore, DOE believes this
criterion would be helpful in
differentiating between vented hearth
heaters and vented hearth products that
are decorative in nature. In addition, the
criterion for gas log sets would ensure
that any products that meet the
conditions for exclusion from energy
conservation standards are certified to
ensure safety and proper operation as a
gas log set.

The second criterion in the proposed
definition is that the product must be
sold without a thermostat and with a
warranty provision expressly voiding all
manufacturer warranties in the event
the product is used with a thermostat.
Hearth products intended for heating
sometimes use thermostats to
automatically turn on and off based on
the temperature of the surrounding
space. Often, thermostats are optional
equipment that may be installed in the
field. DOE believes that there should be
no reason for a product intended to be
used primarily for decorative purposes
would need to employ a thermostat. In
addition, DOE believes a provision in
the warranty that voids it if a thermostat
is installed will discourage the misuse
of vented hearth products that are
intended to be decorative and also
discourage evasion of energy
conservation standards by those who
purchase decorative products and seek
to use them as heaters.

The third criterion is that the product
must expressly and conspicuously be
identified on its rating plate and in all
manufacturer advertising and product
literature as a ‘‘Decorative Product: Not
For Use As A Heating Appliance.” This
requirement will provide additional
clarification for consumers and
installers and make it obvious that the
product is intended for decorative
purposes only.

In the final criterion, which is
perhaps of the greatest significance,
DOE is proposing that products
manufactured on or after July 1, 2014
must not be equipped with a standing
pilot light or other continuously-
burning ignition source in order to
qualify for exclusion from energy
conservation standards for vented
hearth heaters. According to DOE’s
market research, more than half of the
decorative hearth product market and
more than three-quarters of the vented
gas log market would not be impacted,
because the products already utilize
alternatives to a standing pilot light,
such as an intermittent pilot or
electronic ignition. However, if DOE
adopts the proposed definition of
“vented hearth heater” in a final rule,
DOE notes that some products on the

market would need to be: (1)
Redesigned to eliminate the use of
standing pilot lights or other
continuously-burning ignition source;
(2) redesigned by April 16, 2013 to meet
the required standard level for gas
hearth direct heating equipment
established by the April 2010 final rule;
or (3) removed from the market prior to
July 1, 2014. DOE believes that given the
prevalence of the technological
alternatives to standing pilot lights and
other continuously-burning ignition
sources (e.g., electronic ignition,
intermittent pilot) and the experience of
manufacturers in implementing these
alternatives, a compliance date of July 1,
2014 allows a reasonable amount of
time for manufacturers to redesign or
remove from the market their products
with standing pilots or shift production
to product lines without a standing pilot
or other continuously-burning ignition
source. DOE is interested in receiving
comment from interested parties on the
proposed compliance date for vented
gas hearth products and vented gas log
sets, including specific rationales and
accompanying data as to why a different
timeline for eliminating standing pilots
or other continuously-burning ignition
sources from decorative vented gas
hearth products or vented gas log sets
may or may not be warranted. This is
identified as Issue 2 in section V.E,
“Issues on Which DOE Seeks
Comment.”

In addition, DOE seeks comments on
all aspects of the proposed definition for
“vented hearth heater,” in particular,
the criteria for exclusion of vented
hearth products and vented gas log sets
that are decorative in nature. This is
identified as Issue 3 in section V.E,
“Issues on Which DOE Seeks
Comment.”

D. National Energy Savings

As noted above, DOE is proposing
that to qualify for an exclusion from the
current energy conservation standards
for products that are decorative in
nature, vented gas hearth products and
vented gas log sets manufactured on or
after July 1, 2014 must not be equipped
with a standing pilot light or other
continuously-burning ignition source.
DOE analyzed the energy savings
expected to result from exclusion of the
standing pilot light or other
continuously-burning ignition source in
the amended “‘vented hearth heater”
definition. Based on information about
vented hearth product models available
in the market,* DOE estimated that

4U.S. Department of Energy-Office of Codes and
Standards, Analytical Tools: Energy Conservation
Standards for Residential Water Heaters, Direct

about 38 percent of the vented
decorative hearth models on the market
would need to be redesigned to
eliminate the use of standing pilot lights
or other continuously-burning ignition
sources. DOE also estimated that 20
percent of vented gas logs would have
standing pilot lights or other
continuously-burning ignition sources,
based on a 1997 GTI study.5 The
remaining portion of the market is
assumed to already utilize ignition
alternatives, such as an intermittent
pilot or electronic ignition.

To estimate the energy savings
associated with today’s proposal, DOE
assumed that all decorative hearth
products and vented gas log models
with standing pilot lights or other
continuously-burning ignition sources
would be replaced with an intermittent
pilot ignition, and would have an
average duration of the pilot operation
of about 37.5 h/yr (the same as the main
burner operating hours ¢). On average,
continuous pilot energy use is about 350
Btu/h 7 for decorative vented hearth
products 8 and 1,250 Btu/h for vented
gas logs.? For both vented hearth
products and vented gas log sets, DOE
assumed that pilot lights operate year
round (i.e., 8,760 h/yr) for 75 percent of
the installations and that for the
remaining 25 percent, the consumer
operates the pilot for about one-fourth of
the year (i.e., 2190 h/yr). Thus, the
average annual energy savings amount
to 2.67 million Btu per unit for

Heating Equipment, and Pool Heaters (April 27,
2010).

5Menkedick, J., Hartford, P., Collins, S.,
Chumaker, S., Wells, D. Topic Report: Hearth
Products Study (1995-1997). Gas Research Institute
(GRI). September 1997. GRI-97/0298.

6 Houck, James, “Residential Decorative Gas
Fireplace Usage Characteristics” (Report prepared
for HPBA) (2010).

7U.S. Department of Energy-Office of Codes and
Standards, Technical Support Document: Energy
Conservation Standards for Residential Water
Heaters, Direct Heating Equipment, and Pool
Heaters (April 27, 2010).

81U.S. Department of Energy-Office of Codes and
Standards, Technical Support Document: Energy
Conservation Standards for Residential Water
Heaters, Direct Heating Equipment, and Pool
Heaters (April 27, 2010).

9This value was derived from data collected on
the following manufacturer Web sites:

Pittsburgh Gas Grill and Heater Co. Frequently
Asked Questions. (URL: http://
www.pittsburghgasgrill.com/faq.html).

Hargrove Hearth Products. Frequently Asked
Questions. (URL: http://www.hargrovegaslogs.com/
faq.htm).

Leonard’s Stone & Fireplace. Frequently Asked
Questions. (URL: http://
www.leonardsstoneandfireplace.net/faq.html).

Fireside Hearth & Home. Frequently Asked
Questions. (URL: http://
www.firesidehearthandhome.com/faq.php).

Heatilator. Common Questions. (URL: http://
www.heatilator.com/customerCare/
searchFaq.asp?c=Gas).
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decorative vented hearth products and
9.53 million Btu per unit for vented gas
logs. DOE assumed an average lifetime
of 15 years for both decorative vented
hearth and vented gas logs units and
average annual shipments of 460,000
decorative vented hearth units and
103,000 vented gas logs units.

In the April 2010 final rule, DOE
estimated the national energy savings
over the analysis period (2013-2042) for
the vented hearth heaters to be 0.19
quads. 75 FR 20112, 20185 (April 16,
2010). Based on current information,
DOE has determined that approximately
70 percent of the vented hearth products
considered in 2010 are decorative
hearth products. If one assumes that
manufacturers were to avail themselves
of the exclusion proposed in this
rulemaking for all such products, DOE’s
revised national energy savings (NES)
estimates show that the savings for the
vented hearth heaters under the April
2010 standards would be 0.06 quads,
which does not include any energy
savings from products considered
decorative in nature. Using the above
assumptions, DOE calculated the
national energy savings over the
analysis period to be 0.17 quads for
decorative hearth products and 0.07
quads for vented gas log sets under the
proposed revised definition of ‘“vented
hearth heater” in today’s rule which
would eliminate the standing pilot
lights on those units. Accounting for the
approximately 0.13 quad reduction in
energy savings for 2010 final rule (from
assuming that all decorative products
avail themselves of the exclusion
proposed in this rulemaking), DOE
estimated that the net additional
national energy savings compared to the
2010 final rule would be 0.12 quads
(rounded to two significant figures).

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866 and 13563

Section 1(b)(1) of Executive Order
12866, ‘“Regulatory Planning and
Review,” 58 FR 51735 (Oct. 4, 1993),
requires each agency to identify the
problem that it intends to address,
including, where applicable, the failures
of private markets or public institutions
that warrant new agency action, as well
as to assess the significance of that
problem. The problems that the
standards in this rule address are as
follows:

(1) There is a lack of consumer
information and/or information
processing capability about energy
efficiency opportunities in the home
appliance market.

(2) There is asymmetric information
(one party to a transaction has more and
better information than the other) and/
or high transactions costs (costs of
gathering information and affecting
exchanges of goods and services).

(3) There are external benefits
resulting from improved energy
efficiency of direct heating equipment
that are not captured by the users of
such equipment. These benefits include
externalities related to environmental
protection and energy security that are
not reflected in energy prices, such as
reduced emissions of greenhouse gases.

In addition, DOE has determined that
today’s regulatory action is not an
“economically significant regulatory
action” under section 3(f)(1) of
Executive Order 12866. Accordingly,
DOE has not prepared a regulatory
impact analysis (RIA) on today’s rule,
and the Office of Information and
Regulatory Affairs (OIRA) in the Office
of Management and Budget (OMB) is
not required to review this rule.

DOE has also reviewed this regulation
pursuant to Executive Order 13563,
issued on January 18, 2011 (76 FR 3281
(Jan. 21, 2011)). Executive Order 13563
is supplemental to and explicitly
reaffirms the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.
To the extent permitted by law, agencies
are required by Executive Order 13563
to: (1) Propose or adopt a regulation
only upon a reasoned determination
that its benefits justify its costs
(recognizing that some benefits and
costs are difficult to quantify); (2) tailor
regulations to impose the least burden
on society, consistent with obtaining
regulatory objectives, taking into
account, among other things, and to the
extent practicable, the costs of
cumulative regulations; (3) select, in
choosing among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public.

DOE emphasizes as well that
Executive Order 13563 requires agencies
to use the best available techniques to
quantify anticipated present and future

benefits and costs as accurately as
possible. In its guidance, the Office of
Information and Regulatory Affairs has
emphasized that such techniques may
include identifying changing future
compliance costs that might result from
technological innovation or anticipated
behavioral changes. For the reasons
stated in the preamble, DOE believes
that today’s NOPR is consistent with
these principles, including the
requirement that, to the extent
permitted by law, agencies adopt a
regulation only upon a reasoned
determination that its benefits justify its
costs and, in choosing among alternative
regulatory approaches, those approaches
maximize net benefits.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (IRFA) for any rule that by law
must be proposed for public comment,
unless the agency certifies that the rule,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities. As
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site (http://
www.gc.doe.gov).

DOE reviewed the impacts of the
proposed amendments in today’s NOPR
under the provisions of the Regulatory
Flexibility Act and the procedures and
policies discussed above. As a result of
this review, DOE has prepared an IRFA
for vented hearth products, a copy of
which DOE will transmit to the Chief
Counsel for Advocacy of the SBA for
review under 5 U.S.C. 605(b). As
presented and discussed below, the
IFRA describes potential impacts on
small manufacturers of vented hearth
products associated with the required
capital and product conversion costs
from the proposed amended definition
for “vented hearth heater,” which
would change the scope of the exclusion
from the applicable energy conservation
standard.

1. Statement of the Need for, and
Objectives of, the Rule

The reasons why DOE is proposing to
amend the definition of “vented hearth
heater” in today’s NOPR and the
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objectives of this and other related
amendments are provided elsewhere in
the preamble and not repeated here.

2. Description and Estimated Number of
Small Entities Regulated

For manufacturers of direct heating
equipment, the Small Business
Administration (SBA) has set a size
threshold, which defines those entities
classified as “small businesses” for the
purposes of the statute. DOE used the
SBA’s small business size standards to
determine whether any small entities
would be subject to the requirements of
the rule. 65 FR 30836, 30848 (May 15,
2000), as amended at 65 FR 53533,
53544 (Sept. 5, 2000) and codified at 13
CFR Part 121. The size standards are
listed by North American Industry
Classification System (NAICS) code and
industry description, which are
available at: http://www.sba.gov/sites/
default/files/Size Standards Table.pdf.
Direct heating equipment manufacturing
is classified under NAICS 333414,
“Heating Equipment (except Warm Air
Furnaces) Manufacturing.” The SBA
sets a threshold of 500 employees or less
for an entity to be considered as a small
business for this category.

In preparation for the April 2010 final
rule, DOE conducted a market survey
using all available public information to
identify potential small manufacturers
of the type of products that are the
subject of this rulemaking. DOE’s
research included the HPBA
membership directory, Air-
Conditioning, Heating, and Refrigeration
Institute (AHRI) product databases, and
individual company Web sites to find
potential small business manufacturers.
DOE also asked stakeholders and
industry representatives if they were
aware of any other small manufacturers
during manufacturer interviews and at
previous DOE public meetings. DOE
reviewed all publicly-available data and
contacted various companies, as
necessary, to determine whether they
met the SBA’s definition of a small
business manufacturer of covered
residential direct heating equipment.
DOE screened out companies that did
not offer products covered by this
rulemaking, did not meet the definition
of a “small business,” or are foreign
owned and operated. In the April 2010
final rule, DOE identified 10 small
manufacturers of vented gas hearth
products, and DOE believes that the
vented hearth heater market has not
changed significantly since the time of
the April 2010 final rule. Before issuing
the NOPR that lead to the April 2010
final rule, DOE attempted to contact the
small business manufacturers of vented
hearth products. One of the small

businesses consented to being
interviewed during the MIA interviews,
and DOE received feedback from an
additional two small businesses through
survey responses. DOE also obtained
information about small business
impacts while interviewing
manufacturers that exceed the small
business size threshold of 500
employees in this industry. The
remaining small businesses that DOE
identified in the rule did not respond to
requests for additional information or
interviews.

For this rulemaking, DOE also
identified seven small business
manufacturers of vented gas log sets. Of
these manufacturers, three are also
small business manufacturers of
decorative hearth products and,
consequently, were previously
identified. The only covered products
made by the remaining four small
business manufacturers are vented gas
log sets. DOE attempted to contact the
four small business manufacturers of gas
log sets that it identified. Additionally,
DOE believes that given the similarities
in these types of products, the
compliance costs of small business
manufacturers of vented gas log sets
resulting from this rulemaking can be
reasonably assumed to be largely the
same as the compliance costs of small
business manufacturers of vented gas
hearth products.

3. Description and Estimate of
Compliance Requirements

For the April 2010 final rule, DOE
calculated the anticipated capital and
product development costs for vented
hearth heaters by estimating per-line
cost and average number of product
lines for a typical small business
manufacturer. DOE used certification
databases, product catalogs, interviews
with manufacturers, and sources of
public information to estimate the
impacts of the rule on small business
manufacturers. In the final rule, DOE
concluded that because a typical
manufacturer of vented hearth products
already offers multiple product lines
that meet and exceed the required
efficiencies and because most product
lines that did not meet the proposed
standard could be upgraded with
relatively minor changes,
manufacturers, including the small
business manufacturers, would be able
to maintain a viable number of product
offerings. 75 FR 20112, 20231 (April 16,
2010).

In order to comply with the energy
conservation standards promulgated in
the April 2010 final rule, manufacturers
of decorative hearth products with
efficiencies lower than the minimum

allowable standard and input ratings
above 9,000 Btu/h would need to either:
(1) Redesign their products to meet the
required standard level for gas hearth
direct heating equipment; (2) redesign
their products to ensure that input
ratings are below 9,000 Btu/h; or (3)
discontinue manufacturing those
products. In the April 2010 final rule,
DOE assumed manufacturers would
redesign their products with input
rating below 9,000 Btu/h with relatively
minor changes to existing decorative
products. 75 FR 20112, 20129 (April 16,
2010). Under the amended definition of
“vented hearth heater” proposed in this
notice, the 9,000 Btu/h limitation would
no longer apply for purposes of
exclusion from the energy conservation
standard. Instead, vented hearth
products (regardless of input rating)
would not be subject to the minimum
standard for vented hearth heaters if
they comply with the four criteria
outlined above (i.e., (1) Certified to
ANSI Standard Z21.50 and not to ANSI
Standard Z21.88); (2) sold without a
thermostat and with a warranty
provision expressly voiding all
manufacturer warranties in the event
the product is used with a thermostat;
(3) expressly and conspicuously
identified on its rating plate and in all
manufacturer’s advertising and product
literature as a ‘‘Decorative Product: Not
For Use As A Heating Appliance”; and
(4) with respect to products sold after
July 1, 2014, not equipped with a
standing pilot light or other
continuously-burning ignition source).
Under the April 2010 final rule, vented
gas log sets were not addressed.
However, under today’s proposal,
vented gas log sets would be required to
either meet the energy conservation
standard for vented hearth heaters or to
meet the four criteria outlined above for
their exclusion (which are the same as
the criteria for vented hearth products,
except that they must be certified to
ANSI Z21.60, rather than ANSI Z21.50,
as it is the applicable standard for gas
log sets).

Each of the definitional criteria for
decorative gas hearth products and
vented gas log sets would have differing
impacts on small business
manufacturers. The first criterion (that
the product must be certified to ANSI
Standard Z21.50 and not ANSI Standard
721.88 for decorative hearth products,
and that the product must be certified
to ANSI Z21.60 for gas log sets) would
not impose new conversion costs on
small businesses since DOE is not aware
of any vented hearth products on the
market that are not already certified to
one of these standards. Products
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considered by manufacturers to be
decorative in nature are already certified
to ANSI Standard Z21.50 (vented hearth
products), and to ANSI Z21.60 (vented
gas log sets). For these reasons, DOE
believes that this criterion would not
cause any additional compliance
requirements for manufacturers,
including small businesses.

Complying with the second and third
criteria would require manufacturers to
clearly identify the decorative nature of
the vented hearth product and vented
gas log set, as well as further detail the
warranty provisions of the hearth
product. These provisions would
require an update of the product and
marketing literature and product
labeling, which DOE believes would
result in added product conversion
costs. However, DOE notes that product
conversion costs to update manufacturer
literature and labels will also be
required under the definition and
standards for gas hearth direct heating
equipment (i.e., vented hearth heaters)
set forth by the April 2010 final rule,
due to the requirements for making
representations of the AFUE as well as
certifying compliance to the
Department. Under the April 2010 final
rule, all of the product and marketing
materials would have to have been
revised to reflect the test AFUE. Because
the compliance date for the standards
promulgated in the April 2010 final rule
is April 2013, DOE believes that
manufacturers have likely not already
updated product literature in
preparation for compliance with those
standards. Consequently, DOE estimated
that all manufacturers, including small
businesses, would continue to incur
these product conversion cost under
both rules for those products affected by
the definitional change. Regarding the
second criterion that eliminates the
option for manufacturers to offer a
thermostat with any decorative hearths,
DOE does not believe that this would
impose any additional costs or burdens
because thermostats are optional
features and their removal would not
require any redesign of existing product
lines. Further, many decorative hearths
are not offered with an optional
thermostat from the point of sale by the
manufacturer, so DOE believes this
criterion alone would have little impact
on the existing market, but would
provide additional assurance that
decorative products are not being
installed as heating appliances.
Consequently, DOE believes that the
second and third criteria would simply
result in revising product specifications,
marketing materials, and products labels
to make clear the intended use of

decorative hearths, which DOE believes
would have a minimal impact on
manufacturers, including small
businesses.

Lastly, DOE considered the impacts of
the final criterion to qualify for the
decorative exclusion from the energy
conservation standards for vented
hearth heaters and vented gas log sets.
That criterion requires manufacturers to
eliminate standing pilot lights and other
continuously-burning ignition devices
from decorative vented hearth products
by July 1, 2014 which would cause
manufacturers to incur conversion costs
to qualify for the proposed exclusion
from the energy conservation standards.
To calculate the conversion costs for
decorative hearth products to remove
standing pilots, DOE approximated the
total number of product lines for
decorative vented hearth products using
the average number of annual shipments
of decorative gas hearth products per
product line, along with the average
total shipments assumed for the analysis
of national energy savings (i.e., 460,000
units per year). To determine the
average number of annual shipments of
decorative gas hearth products per
product line, DOE assumed that each
decorative vented gas hearth product
line has approximately the same
number of annual shipments per line as
the gas hearth products analyzed for the
April 2010 final rule. Using this
method, DOE found approximately 110
total decorative product lines. Using the
assumption that 38 percent of
decorative gas hearth products would
have to remove standing pilots, 42 of
these product lines would have to be
upgraded by July 1, 2014. To calculate
the conversion costs for vented gas log
sets, DOE used market data and the
assumptions for the per line conversion
costs to remove standing pilots from gas
hearth products. To determine the
number of vented gas log product lines
with standing pilots, DOE reviewed the
company Web sites for all
manufacturers of gas hearth products
and all manufacturers that certify gas
space heaters with the California Energy
Commission (CEC) and are listed in
CEC’s appliance efficiency directory.
DOE also conducted product searches to
verify that it had captured all vented gas
log sets that use a standing pilot. If it
was not clear from the literature
whether the vented gas log sets had a
standing pilot, DOE assumed the
product used a standing pilot. DOE
found 35 vented gas log product lines
that would need to be updated to
remove the standing pilot ignition
system by the July 1, 2014 deadline set
in the proposed exclusion.

DOE believes that the elimination of
standing pilot would only result in
product conversion costs associated
with testing and recertification to the
ANSI safety standards for the newly
designed products. If all 77 product
lines need to be retested and recertified
as a result of the incorporation of
standing pilots into the system, the
estimated product conversion cost
would be approximately $693,000 for
the industry to comply with the
proposed July 1, 2014 exclusion criteria
for both decorative gas hearth products
and vented gas log sets. DOE does not
believe any capital conversion costs
would be needed for manufacturers to
comply with the criterion for
elimination of the standing pilot,
because manufacturers would not need
to make any changes to their existing
facilities to incorporate this design
change into their product lines. Overall,
the total conversion costs with today’s
proposed amendments would be
expected to be slightly lower than the
total conversion costs for manufacturers
of vented gas hearth heaters for the
April 2010 final rule.

In considering the impacts of this
requirement, DOE compared it to the
alternative of leaving in place the
requirements in the April 2010 final
rule, assuming manufacturers chose not
to design for a Btu rating lower than
9,000 Btu/h. If the definition of “vented
hearth heater”” were to remain as it was
in the April 2010 final rule,
manufacturers would have to redesign
all decorative hearth products with
input ratings over 9,000 Btu/h either to
meet the minimum standard for gas
hearth direct heating equipment or to
have an input rating below 9,000 Btu/
h, or discontinue manufacturing those
products. Under the newly proposed
definition, instead of completely
redesigning those products to improve
energy efficiency, manufacturers could
make a comparatively minor
engineering change of replacing the
standing pilot or other continuously-
burning ignition with an alternative
technology such as an electronic
ignition or interrupted ignition device.
DOE believes that replacing the standing
pilot or other continuously-burning
ignition device with an alternative
technology would be less burdensome
to manufacturers than a complete
redesign of decorative hearth products
to meet the minimum standard or to
have an input rating below 9,000 Btu/
h. Moreover, a redesign to comply with
the energy conservation standard would
likely necessitate elimination of any
standing pilot on units so equipped
anyway, along with additional
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engineering changes to improve
efficiency. In addition, manufacturers
would be required to test and certify
their equipment to DOE efficiency’s
standards along with the ANSI safety
standards, further increasing the cost
and burden of compliance with the
energy conservation standard in
comparison to simply replacing the
standing pilot or continuously-burning
ignition with an alternative technology.

As a result of the considerations
discussed above, DOE has concluded
that today’s proposal would not
disproportionately impact small
manufacturers of vented hearth
products and vented gas logs. DOE
requests comment on its assessment of
the impact of today’s proposal on small
business manufacturers.

4. Duplication, Overlap, and Conflict
with Other Rules and Regulations

DOE is not aware of any rules or
regulations that duplicate, overlap, or
conflict with the rule being considered
today.

5. Significant Alternatives to the
Proposed Rule

The discussion above analyzes
impacts on small businesses that would
result from the amended definition for
“vented hearth heater,” due to its effect
on which units will be subject to energy
conservation standards. DOE believes
that the amended definition proposed in
this notice would represent a similar
burden on industry, including small
business manufacturers, in comparison
to the definition included in the April
2010 final rule. In that rule, DOE
rejected the other alternatives to the rule
because of the lower energy savings that
associated with those alternatives.

DOE continues to seek input from
businesses that would be affected by
this rulemaking and will consider
comments received in response to the
NOPR for the development of final rule.
This is identified as Issue 4 in section
V.E, “Issues on Which DOE Seeks
Comment.”

C. Review Under the Paperwork
Reduction Act of 1995

Manufacturers of direct heating
equipment must certify to DOE that
their products comply with any
applicable energy conservation
standards. In certifying compliance,
manufacturers must test their products
according to the DOE test procedures for
direct heating equipment, including any
amendments adopted for those test
procedures. DOE has established
regulations for the certification and
recordkeeping requirements for all
covered consumer products and

commercial equipment, including direct
heating equipment. (76 FR 12422
(March 7, 2011). The collection-of-
information requirement for the
certification and recordkeeping is
subject to review and approval by OMB
under the Paperwork Reduction Act
(PRA). (44 U.S.C. 3501 et seq.) This
requirement has been approved by OMB
under OMB control number 1910-1400.
Public reporting burden for the
certification is estimated to average 20
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

D. Review Under the National
Environmental Policy Act of 1969

DOE has prepared a draft
environmental assessment (EA) of the
impacts of the proposed rule pursuant
to the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.), the
regulations of the Council on
Environmental Quality (40 CFR Parts
1500-1508), and DOE’s regulations for
compliance with the National
Environmental Policy Act of 1969 (10
CFR Part 1021). This assessment, which
has been placed in the docket for this
rulemaking, includes an examination of
the potential effects of emission
reductions likely to result from the rule
in the context of global climate change,
as well as other types of environmental
impacts. The estimated additional
cumulative CO, and NOx emissions
reductions for these proposed
amendments to the energy conservation
standards are 5.0 million metric tons
(Mt) for CO; and 3.9 thousand metric
tons (kt) for NOx. Before issuing a final
rule for direct heating equipment, DOE
will consider public comments and, as
appropriate, determine whether to issue
a finding of no significant impact
(FONSI) as part of a final EA or to
prepare an environmental impact
statement (EIS) for this rulemaking.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (Aug. 10, 1999) imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order

requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. EPCA
governs and prescribes Federal
preemption of State regulations as to
energy conservation for the products
that are the subject of today’s proposed
rule. States can petition DOE for
exemption from such preemption to the
extent, and based on criteria, set forth in
EPCA. (42 U.S.C. 6297) No further
action is required by Executive Order
13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” imposes on Federal agencies
the general duty to adhere to the
following requirements: (1) Eliminate
drafting errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. 61 FR 4729 (Feb.
7, 1996). Section 3(b) of Executive Order
12988 specifically requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this
proposed rule meets the relevant
standards of Executive Order 12988.
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G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 104—4, sec.
201 (codified at 2 U.S.C. 1531). For a
regulatory action likely to result in a
rule that may cause the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)) The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed ‘“significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect small
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. DOE’s policy statement is also
available at http://www.gc.doe.gov.

Today’s proposed rule does not
contain a Federal intergovernmental
mandate, because it will not require
expenditures of $100 million or more by
State, local, and Tribal governments, in
the aggregate, or by the private sector.
DOE has considered expenditures that
will result from updating manufacturer
literature, product labels, and making
design changes to decorative hearth
products to eliminate the standing pilot
light or other continuously-burning
ignition source, and concluded that
these expenditures will total less than
$100 million. Accordingly, no further
action is required under the UMRA.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to

prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(Mar. 18, 1988), that this regulation
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for Federal agencies to review
most disseminations of information to
the public under guidelines established
by each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s NOPR under the OMB and DOE
guidelines and has concluded that it is
consistent with applicable policies in
those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA at OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

DOE has tentatively concluded that
today’s regulatory action, which sets
forth amended definitions for direct
heating equipment, is not a significant
energy action because the proposed
standards are not likely to have a
significant adverse effect on the supply,

distribution, or use of energy, nor has it
been designated as such by the
Administrator at OIRA. Accordingly,
DOE has not prepared a Statement of
Energy Effects on the proposed rule.

L. Review Under the Information
Quality Bulletin for Peer Review

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (OSTP), issued
its Final Information Quality Bulletin
for Peer Review (the Bulletin). 70 FR
2664 (Jan. 14, 2005). The Bulletin
establishes that certain scientific
information shall be peer reviewed by
qualified specialists before it is
disseminated by the Federal
Government, including influential
scientific information related to agency
regulatory actions. The purpose of the
bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information,”
which the Bulletin defines as ““scientific
information the agency reasonably can
determine will have, or does have, a
clear and substantial impact on
important public policies or private
sector decisions.” Id. at 2667.

In response to OMB’s Bulletin, DOE
conducted formal in-progress peer
reviews of the energy conservation
standards development process and
analyses and has prepared a Peer
Review Report pertaining to the energy
conservation standards rulemaking
analyses. Generation of this report
involved a rigorous, formal, and
documented evaluation using objective
criteria and qualified and independent
reviewers to make a judgment as to the
technical/scientific/business merit, the
actual or anticipated results, and the
productivity and management
effectiveness of programs and/or
projects. The “Energy Conservation
Standards Rulemaking Peer Review
Report” dated February 2007 has been
disseminated and is available at the
following Web site: http://
www1.eere.energy.gov/buildings/
appliance_standards/peer review.html.

V. Public Participation

A. Attendance at the Public Meeting

The time, date, and location of the
public meeting are listed in the DATES
and ADDRESSES sections at the beginning
of this notice. If you plan to attend the
public meeting, please notify Ms.
Brenda Edwards at (202) 586—2945 or
Brenda.Edwards@ee.doe.gov. As
explained in the ADDRESSES section,
foreign nationals visiting DOE
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Headquarters are subject to advance
security screening procedures.

In addition, you can attend the public
meeting via webinar. Webinar
registration information, participant
instructions, and information about the
capabilities available to webinar
participants will be published on DOE’s
Web site at: http://www.eere.energy.gov/
buildings/appliance standards/
residential/direct heating.html.
Participants are responsible for ensuring
their systems are compatible with the
webinar software.

B. Procedure for Submitting Prepared
General Statements for Distribution

Any person who has plans to present
a prepared general statement may
request that copies of his or her
statement be made available at the
public meeting. Such persons may
submit requests, along with an advance
electronic copy of their statement in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format, to the appropriate address
shown in the ADDRESSES section at the
beginning of this notice. The request
and advance copy of statements must be
received at least one week before the
public meeting and may be e-mailed,
hand-delivered, or sent by mail. DOE
prefers to receive requests and advance
copies via e-mail. Please include a
telephone number to enable DOE staff to
make follow-up contact, if needed.

C. Conduct of the Public Meeting

DOE will designate a DOE official to
preside at the public meeting and may
also use a professional facilitator to aid
discussion. The meeting will not be a
judicial or evidentiary-type public
hearing, but DOE will conduct it in
accordance with section 336 of EPCA
(42 U.S.C. 6306). There shall not be
discussion of proprietary information,
costs or prices, market share, or other
commercial matters regulated by U.S.
anti-trust laws. A court reporter will be
present to record the proceedings and
prepare a transcript. DOE reserves the
right to schedule the order of
presentations and to establish the
procedures governing the conduct of the
public meeting. After the public
meeting, interested parties may submit
further comments on the proceedings as
well as on any aspect of the rulemaking
until the end of the comment period.

The public meeting will be conducted
in an informal, conference style. DOE
will present summaries of comments
received before the public meeting,
allow time for prepared general
statements by participants, and
encourage all interested parties to share
their views on issues affecting this

rulemaking. Each participant will be
allowed to make a general statement
(within time limits determined by DOE),
before the discussion of specific topics.
DOE will allow, as time permits, other
participants to comment briefly on any
general statements.

At the end of all prepared statements
on a topic, DOE will permit participants
to clarify their statements briefly and
comment on statements made by others.
Participants should be prepared to
answer questions by DOE and by other
participants concerning these issues.
DOE representatives may also ask
questions of participants concerning
other matters relevant to this
rulemaking. The official conducting the
public meeting will accept additional
comments or questions from those
attending, as time permits. The
presiding official will announce any
further procedural rules or modification
of the above procedures that may be
needed for the proper conduct of the
public meeting.

A transcript of the public meeting will
be included in the docket, which can be
viewed as described in the Docket
section at the beginning of this notice.
In addition, copies of the transcript will
be posted on the DOE Web site, and any
person may buy a copy of the transcript
from the transcribing reporter.

D. Submission of Comments

DOE will accept comments, data, and
information regarding this proposed
rule before or after the public meeting,
but no later than the date provided in
the DATES section at the beginning of
this proposed rule. Interested parties
may submit comments, data, and other
information using any of the methods
described in the ADDRESSES section at
the beginning of this notice.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov Web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment itself or in any
documents attached to your comment.

Any information that you do not want
to be publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Otherwise, persons viewing comments
will see only first and last names,
organization names, correspondence
containing comments, and any
documents submitted with the
comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (CBI)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
Web site will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section below.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
several weeks. Please keep the comment
tracking number that http://
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting comments via e-mail,
hand delivery/courier, or mail.
Comments and documents submitted
via e-mail, hand delivery, or mail also
will be posted to http://
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information in a cover letter.
Include your first and last names, e-mail
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery/
courier, please provide all items on a
CD, if feasible, in which case it is not
necessary to submit printed copies. No
facsimiles (faxes) will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
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secured, that are written in English, and
that are free of any defects or viruses.
Documents should not contain special
characters or any form of encryption
and, if possible, they should carry the
electronic signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt
by law from public disclosure should
submit via e-mail, postal mail, or hand
delivery/courier two well-marked
copies: one copy of the document
marked confidential including all the
information believed to be confidential,
and one copy of the document marked
non-confidential with the information
believed to be confidential deleted.
Submit these documents via e-mail or
on a CD, if feasible. DOE will make its
own determination about the
confidential status of the information
and treat it according to its
determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include: (1)
A description of the items; (2) whether
and why such items are customarily
treated as confidential within the
industry; (3) whether the information is
generally known by or available from
other sources; (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality; (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure; (6) when
such information might lose its
confidential character due to the
passage of time; and (7) why disclosure
of the information would be contrary to
the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

E. Issues on Which DOE Seeks Comment

Although DOE welcomes comments
on any aspect of this proposal, DOE is
particularly interested in receiving
comments and views of interested
parties concerning the following issues:

1. Given the lack of a statutory
definition for “direct heating

equipment,” whether DOE’s
interpretation that decorative vented
hearth products and vented gas log sets
are types of direct heating equipment is
reasonable.

2. The proposed compliance date for
vented gas hearth products and vented
gas log sets, including specific
rationales and accompanying data as to
why a different timeline for eliminating
standing pilots or other continuously-
burning ignition sources from
decorative gas hearth products may or
may not be warranted.

3. The proposed exclusion as a
decorative vented hearth product or
vented gas log set from the energy
conservation standard.

4. Impacts of the proposed amended
definition of ““vented hearth heater”” on
small business manufacturers of
decorative vented hearth products or
vented gas log sets.

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s proposed rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Reporting
and recordkeeping requirements, and
Small businesses.

Issued in Washington, DC, on July 14,
2011.

Kathleen Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Office of Technology
Development, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE proposes to amend Part
430 of Chapter II, Subchapter D, of Title
10 of the Code of Federal Regulations,
to read as set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

2. Section 430.2 is amended by
revising the definition for “vented
hearth heater” to read as follows:

§430.2 Definitions.
* * * * *

Vented hearth heater means a vented
appliance which simulates a solid fuel
fireplace and is designed to furnish
warm air, with or without duct
connections, to the space in which it is

installed. The circulation of heated
room air may be by gravity or
mechanical means. A vented hearth
heater may be freestanding, recessed,
zero clearance, or a gas fireplace insert
or stove. The following products are not
subject to the energy conservation
standards for vented hearth heaters:

(1) Vented gas log sets that meet all of
the following four criteria:

(i) Certified to ANSI Standard Z21.60;
(i1) Sold without a thermostat and with
a warranty provision expressly voiding
all manufacturer warranties in the event
the product is used with a thermostat;
(iii) Expressly and conspicuously
identified on its rating plate and in all
manufacturer’s advertising and product
literature as a ‘“‘Decorative Product: Not
For Use As A Heating Appliance”; and
(iv) With respect to products sold after
July 1, 2014, not equipped with a
standing pilot light or other
continuously-burning ignition source;
and

(2) Vented gas hearth products that
meet all of the following four criteria:

(i) Certified to ANSI Standard Z21.50
and not to ANSI Standard Z21.88; (ii)
Sold without a thermostat and with a
warranty provision expressly voiding all
manufacturer warranties in the event
the product is used with a thermostat;
(iii) Expressly and conspicuously
identified on its rating plate and in all
manufacturer’s advertising and product
literature as a “‘Decorative Product: Not
For Use As A Heating Appliance”’; and
(iv) With respect to products sold after
July 1, 2014, not equipped with a
standing pilot light or other
continuously-burning ignition source.

* * * * *
[FR Doc. 2011-18310 Filed 7—21-11; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM

12 CFR Chapter Il
[Docket No. OP-1427]

Continued Application of Regulations
to Savings and Loan Holding
Companies

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of intent and request for
comment.

SUMMARY: The Board of Governors of the
Federal Reserve System (‘“Board”) is
issuing this notice of its intention to
continue to enforce certain regulations
previously issued by the Office of Thrift
Supervision (“OTS”) after assuming
supervisory responsibility for savings
and loan holding companies (“SLHCs”’)
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and their non-depository subsidiaries
from the OTS in July 2011. The Dodd-
Frank Wall Street Reform and Consumer
Protection Act (the “Dodd-Frank Act” or
“Act”) transfers supervisory functions
related to SLHCs and their non-
depository subsidiaries to the Board on
July 21, 2011 (“transfer date™).

DATES: Comments must be submitted on
or before August 31, 2011.

ADDRESSES: You may submit comments
by any of the following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number OP-1427 in the
subject line of the message.

e FAX:202/452-3819 or 202/452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper form in Room MP-500 of the
Board’s Martin Building (20th and C
Streets, NW.) between 9 a.m. and 5 p.m.
on weekdays.

FOR FURTHER INFORMATION CONTACT:
Amanda K. Allexon, Counsel, (202)
452-3818 or Kathleen O’Day, Deputy
General Counsel, (202) 452—-3786, Legal
Division; Anna Lee Hewko, Assistant
Director, (202) 530-6260, or Michael
Sexton, Manager, (202) 452—3009,
Division of Banking Supervision and
Regulation, Board of Governors of the
Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.
Telecommunications Device for the Deaf
(TDD) users may contact (202—263—
4869).

SUPPLEMENTARY INFORMATION:

Background

The Dodd-Frank Act was enacted on
July 21, 2010. Title III of the Dodd-Frank
Act transfers to the Board supervisory
functions of the OTS related to SLHCs
and their non-depository subsidiaries.
The Act transfers supervisory functions
related to Federal savings associations

and state savings associations to the
Office of the Comptroller of the
Currency (“OCC”) and the Federal
Deposit Insurance Corporation
(“FDIC”), respectively.

With respect to the supervision of
SLHCs and their non-depository
subsidiaries, section 312 of the Dodd-
Frank Act (12 U.S.C. 5412) provides that
all functions of the OTS and the
Director of the OTS (including authority
to issue orders) will transfer to the
Board on July 21, 2011. All rulemaking
authority related to SLHCs also will
transfer to the Board on that date
pursuant to section 312 of the Act.
Section 316 of the Dodd-Frank Act
provides that all orders, resolutions,
determinations, agreements, and
regulations, interpretive rules, other
interpretations, guidelines, and other
advisory materials issued, made,
prescribed, or allowed to become
effective by the OTS on or before the
transfer date with respect to SLHCs and
their non-depository subsidiaries will
remain in effect and shall be enforceable
until modified, terminated, set aside, or
superseded in accordance with
applicable law by the Board, by any
court of competent jurisdiction, or by
operation of law. The Act includes
parallel provisions applicable to the
OCC and the FDIC with respect to
Federal savings associations and state
savings associations, respectively.

Given the extensive transfer of
authority to multiple agencies, section
316 of the Dodd-Frank Act (12 U.S.C.
5414(c)) requires the Board, OCC, and
FDIC to identify and publish in the
Federal Register separate lists of the
current OTS regulations that each
agency will continue to enforce after the
transfer date. The Board is, therefore,
issuing this notice in accordance with
section 316 of the Dodd-Frank Act. This
notice identifies all OTS regulations
applicable to SLHCs and their non-
depository subsidiaries that the Board
currently intends to enforce after the
transfer date.

On or immediately after the transfer
date, the Board intends to issue an
interim final rule to effectuate the
transition of OTS regulations to the
Board. That rule will include technical,
nomenclature, and other changes to
certain OTS regulations to accommodate
the transfer of supervisory authority
from the OTS to the Board and address
modifications made by the Dodd-Frank
Act. The Board also expects to modify
its own rules related to agency
administration and procedure, where
necessary, to account for the transfer of
authority on or after the transfer date.
When finalizing that rulemaking, the
Board will take into consideration any

comments received on this notice as
well as those received on the interim
final rule. In the future, the Board may
propose substantive modifications to
rules regarding SLHCs and their non-
depository subsidiaries in order to
address other modifications made by the
Dodd-Frank Act and consolidate rules
within the Board’s regulatory structure.

Continuing Regulations

The regulations currently applicable
to SLHCs and their non-depository
subsidiaries are found in Chapter V of
Title 12 of the Code of Federal
Regulations. The following narrative
provides a description of the parts of
Chapter V that the Board expects to
continue to enforce after July 21, 2011.
Following the narrative, a chart is
provided that lists each OTS part and
the Board’s current intention regarding
enforcement of such part. The Board
notes that failure to transfer an OTS
regulation does not relieve any entity of
the obligation to comply with all
statutory requirements.

Parts 574 though 585 include many of
the rules that relate to the supervision
of SLHCs, including those concerning
the acquisition of savings associations,
mutual holding companies, permissible
activities, and prohibited service by
certain individuals. The Board intends
to enforce the substantive provisions of
parts 574 through 585 after the transfer
date, including the requirements for
filing applications and the factors for
reviewing such applications. The Board,
however, does not expect to transfer
provisions in parts 574 though 585
regarding the processing of applications
and notices, such as agency review
periods, publication requirements, and
hearing procedures (including those
applicable as a result of cross-references
to part 516). Instead, beginning on the
transfer date, the Board anticipates
adopting the application procedures
currently used by bank holding
companies (“BHCs”’) to equivalent
applications and notices submitted by
SLHCs. Additionally, the Board
anticipates eliminating the current OTS
regulations relating to control
determinations and rebuttals, including
the rebuttable control factors and
process in § 574.4, the certification of
ownership in § 574.5, and the rebuttal
agreement in § 574.100. In its place, the
Board expects to insert provisions
equivalent to those applicable to BHCs
and, beginning on the transfer date,
review investments and relationships
with SLHCs using the current practices
and policies applicable to BHCs,
including the Board’s policy statement
on noncontrolling equity investments
issued on September 22, 2008. The


http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
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Board does not anticipate revisiting OTS
determinations with respect to existing
investments and ownership structures.
In the near future, the Board anticipates
proposing rules that would update and
streamline regulations related to control
determinations for both BHCs and
SLHCs.

The Board intends to enforce certain
definitional provisions (parts 541, 561,
and 583), as well as parts 533 and 563f
to the extent they are directly or
indirectly applicable to the supervision
of SLHCs and their non-depository
subsidiaries. Additionally, the Board
expects to enforce certain relevant
provisions of part 562 that provide
regulatory reporting requirements. The
Board, however, issued a notice on
February 8, 2011, indicating that it is
considering transitioning SLHCs to the

Board’s current reporting system as soon

as practicable.! Currently, the Board is
reviewing comments received on that
notice and is considering issuing a
notice of proposed rulemaking on or
after the transfer date outlining a
proposal on SLHC reporting that may
affect part 562 and part 584.

Current OTS rules often integrate

regulatory requirements and supervision

for both SLHCs and savings
associations. As a result, certain
regulations that only reference savings
associations also may apply to SLHCs
(and in particular to mutual holding
companies) and their non-depository
subsidiaries through cross-references.
The Board, therefore, anticipates
enforcing parts 546, 552, 559, 563, 563b,
563c, 563e, and 563g, and §§ 543.1(b),
544.2, 544.5, 544.8, 545.95, 545.121, and
565.4. The Board anticipates enforcing
part 512 regarding investigative and
formal examination proceedings
because the Board does not have similar
rules currently in place for BHCs.

The Board does not anticipate
enforcing parts 500, 503 through 510,
513, 516, 517, and 528 after the transfer
date. These parts include agency-
specific administrative provisions and,
as noted above, the Board anticipates
modifying its own rules in this area on
or after the transfer date to account for
the transfer of authority.

Part 502 itemizes the current
assessment fee schedule for OTS-
supervised institutions. The Board does
not currently charge BHCs or state
member banks (“SMBs”’) for
examinations or inspections. However,

section 318 of the Dodd-Frank Act (12
U.S.C. 248) requires the Board to charge
fees to offset the cost of regular or
special examinations of BHCs, SLHCs
and other nonbanking financial
companies over $50 billion. As a result,
the Board does not anticipate enforcing
part 502 and, instead, plans to issue
comprehensive guidance with respect to
assessment fees on or after the transfer
date.

Additionally, the Board does not
expect to enforce parts 535, 536, 550,
551, 555, 557, 558, 560, 563d, 564, 567,
568, 569, 570, 571, 572, 573, 590, and
591. The Board believes these
provisions only apply to the supervision
of savings associations and are not
applicable to SLHCs or their non-
depository institutions.

The Board reserves the right to
continue to enforce any regulation or
policy of the OTS if it determines after
further review that the rule or policy
was applied by the OTS to SLHCs or is
otherwise required by law.

The following chart summarizes
which parts and sections of Chapter V
the Board currently expects to continue
to enforce after July 21, 2011.

OTS Part Subject Continuing provisions Basis for decision
500 .......... Agency organization and function ............. NONE ..o, Internal agency administration.
502 .......... Assessments and fees ... NONE ..o Internal agency administration and modi-
fications required by the Dodd-Frank
Act.
503 .......... Privacy Act ..o NONE ..o Internal agency administration.
505 .......... Freedom of Information Act ..........cccceeeeee NONE .o Internal agency administration.
506 .......... Information collection requirements under | NONE .......cccceiriiiiiiiiiiiieereee e Internal agency administration.
the Paperwork Reduction Act.
507 .......... Restrictions on post-employment activities | NONe ..........cccooviiiiiiiiiiiiiccee Internal agency administration.
of senior examiners.
508 .......... Removals, suspensions, and prohibitions | NONe ........cccccoviriiiiiiiiiiniciiiceeeeee Internal agency administration.
where a crime is charged or proven.
509 .......... Rules of practice and procedure in adju- | NONE .......cccciiiiiiiiiiiiiieeecee e Internal agency administration.
dicatory proceedings.
Miscellaneous Organizational Regulations | NONE .........cccecveiirieiinecneniee e Internal agency administration.

agreements.
535 .......... Unfair or deceptive acts or practices ........ NONE .o
536 ...coeeenn Consumer protection in sales of insurance | NONE .......ccccccveviiiiiiiiie i
541 .......... Definitions for regulations affecting Fed- | Some of part .........ccocoeviiiiiiiiniiiiee
eral savings associations.
543 .......... Federal mutual savings associations—In- | Some of part (Section 543.1(b) (resulting

sion.

1 Notice of Intent to Require Reporting Forms for
Savings and Loan Holding Companies, 76 Fed. Reg.
7091 (Feb. 8, 2011).

Rules for investigative proceedings and

formal examination proceedings.
Practice before the Office .............
Application processing procedures

Contracting outreach programs ....
Nondiscrimination requirements ...
Disclosure and reporting of CRA-relate

corporation, organization, and conver-

from cross-reference in part 575)).

Applies directly to SLHCs.

Internal agency administration.

Replacing with Board processes within
specific regulations.

Internal agency administration.

Internal agency administration.

Applies directly to SLHCs.

Applies to savings associations only.
Applies through the savings association.
Relevant to SLHC provisions.

Applicable to SLHC as a result of a cross-
reference.




43956 Federal Register/Vol. 76, No. 141/Friday, July 22, 2011/Proposed Rules
OTS Part Subject Continuing provisions Basis for decision
544 ... Federal mutual savings associations— | Some of part (Sections 544.2, 544.5, and | Applicable to SLHC as a result of a cross-
Charter and bylaws. 544.8 (resulting from cross-reference in reference.
part 575)).
545 .......... Federal savings associations—Operations | Some of part (Sections 545.95 and | Applicable to SLHC as a result of a cross-
545.121 (resulting from cross-reference reference.
in part 575)).
546 .......... Federal mutual savings associations— | All of part (resulting from cross-reference | Applicable to SLHC as a result of a cross-
Merger, dissolution, reorganization, and in part 575). reference.
conversion.
550 .......... Fiduciary powers of savings associations None of part .......cccceveerieeieeiee e Applies to savings associations only.
551 .......... Recordkeeping and confirmation require- | NONE ........cccccooiiiiiiiiiiiiinnecceeee e Applies to savings associations only.
ments for securities transactions.
552 .......... Federal stock associations—Incorporation, | All of part (resulting from cross-reference | Applicable to SLHC as a result of a cross-
organization, and conversion. in part 575 and others). reference.
555 .......... Electronic operations ...........cccccoviriiennens NONE ..o Applies to savings associations only.
557 .. DepoSsits .....coeviieeiriiieeeee e NONE .o Applies to savings associations only.
558 .......... Possession by conservators and receivers | NONe ........ccccooviiiiiiiiiiienieeieenie e Applies to savings associations only.
for Federal and State savings associa-
tions.
559 .......... Subordinate organizations .............cccceenee.. All of part (resulting from cross-reference | Applicable to SLHC as a result of a cross-
in part 575). reference.
560 .......... Lending and investment .............ccccooceeene NONE .o Applies to savings associations only.
561 .......... Definitions for regulations affecting all sav- | Some of part ..., Relevant to SLHC provisions.
ings associations.
562 .......... Regulatory reporting standards ................. Some of part ......ccocoeiiiinin Applies directly to SLHCs.
563 .......... Savings Associations—Operations ........... All of part (resulting from cross-reference | Applicable to SLHC as a result of a cross-
in part 575 and others). reference.
563b ........ Conversions from mutual to stock form .... | All of part (resulting from cross-reference | Applicable to SLHC as a result of a cross-
in part 575). reference.
563c ........ Accounting requirements ............ccoceeieees All of part ..o Applicable to SLHC as a result of a cross-
reference.
563d ........ Securities of savings associations ............ NONE .o Applies to savings associations only.
563e ........ Community reinvestment ...........ccccceveeenen. Some of part ......ccocoeiiiinii Applicable to SLHC as a result of a cross-
reference.
563f ......... Management official interlocks .................. All of part ..o Applies directly to SLHCs.
563g ........ Securities offerings ......cc.cccecveviiieiieeen. All of part (resulting from cross-reference | Applicable to SLHC as a result of a cross-
in part 575). reference.
564 .......... APPraiSals .......coeeeieeiiieeecee e NONE .o Applies to savings associations only.
565 .......... Prompt corrective action ...........c.cceceeieee Some of part (Section 565.4 (resulting | Applicable to SLHC as a result of a cross-

Capital

Security procedures ..

Proxies

Safety and soundness guidelines and
compliance procedures.

Fair Credit Reporting

Loans in areas having special flood haz-
ards.

Privacy of consumer financial information

Acquisition of control of savings associa-
tions.

Mutual holding companies

Definitions for regulations affecting sav-
ings and loan holding companies.
Savings and loan holding companies

Prohibited service at savings and loan
holding companies.

Preemption of State usury laws

Preemption of State due-on-sale laws

from cross-reference in part 575)).
None

None
None of part

None of part
Some of part

Some of part

All of part

All of part

reference.
Applies to savings associations only.
Applies to savings associations only.
Applies to savings associations only.
Applies to savings associations only.

Transferred to new agency..
Applies to savings associations only.

Applies to savings associations only.

Applies directly to SLHCs. The Board will
replace current OTS application proc-
essing procedures. The Board also will
replace provisions related to control de-
terminations and rebuttals.

Applies directly to SLHCs. The Board will
replace current OTS application proc-
essing procedures.

Relevant to SLHC provisions.

Applies directly to SLHCs. The Board will
replace current OTS application proc-
essing procedures.

Applies directly to SLHCs.

Applies to savings associations only.
Applies to savings associations only

By this notice, the Board seeks to
inform interested persons, including

SLHGCs and their non-depository
subsidiaries, of the Board’s approach to

enforcement of certain OTS regulations
and invites comment on its intended
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approach in order to help identify issues
and matters that may require special
attention. The Board requests specific
comment with respect to whether all
regulations relating to the supervision of
SLHCs are included in the listing above.
Alternatively, does this notice indicate
continued enforcement of regulatory
provisions that currently do not apply to
SLHCs or their non-depository
subsidiaries?

By order of the Board of Governors of the
Federal Reserve System, July 14, 2011.
Robert deV. Frierson,

Deputy Secretary of the Board.
[FR Doc. 2011-18100 Filed 7-21-11; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-109006—11]
RIN 1545-BK13

Modifications of Certain Derivative
Contracts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations and notice of public hearing.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations relating to whether an
exchange for purposes of § 1.1001-1(a)
occurs for the nonassigning
counterparty when there is an
assignment of certain derivative
contracts. The text of those regulations
also serves as the text of these proposed
regulations. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by October 20, 2011.
Outlines of topics to be discussed at the
public hearing scheduled for Thursday,
October 27, 2011, must be received by
Thursday, October 20, 2011.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-109006-11), room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-109006-11),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the Federal

eRulemaking Portal at http://
www.regulations.gov (IRS REG-109006—
11). The public hearing will be held in
the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Andrea Hoffenson, (202) 622—3920;
concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, Oluwafunmilayo (Funmi)
Taylor, (202) 622-7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend the Income
Tax Regulations (26 CFR part 1) relating
to section 1001. The temporary
regulations provide that the transfer or
assignment of a derivative contract in
certain situations is not an exchange to
the nonassigning counterparty for
purposes of § 1.1001-1(a). The text of
the temporary regulations also serves as
the text of these proposed regulations.
The preamble to the temporary
regulations explains the amendments.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. The
IRS and the Treasury Department
specifically request comments on the
clarity of the proposed rule and how it
may be made easier to understand. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for Thursday, October 27, 2011,
beginning at 10 a.m. in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW.,
Washington, DC. Due to building
security procedures, visitors must enter
through the Constitution Avenue
entrance. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written or electronic
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by Thursday,
October 20, 2011. A period of 10
minutes will be allotted to each person
for making comments. An agenda
showing the scheduling of the speakers
will be prepared after the deadline for
receiving outlines has passed. Copies of
the agenda will be available free of
charge at the hearing.

Drafting Information

The principal author of these
regulations is Andrea M. Hoffenson,
Office of Associate Chief Council
(Financial Institutions and Products).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1001—4 is revised to
read as follows:

§1.1001—4 Modifications of certain
derivative contracts.

[The text of the proposed
amendments to §1.1001—4 is the same
as the text for § 1.1001-4T(a) through (d)
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published elsewhere in this issue of the
Federal Register].

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2011-18531 Filed 7-21-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2011-0589]

RIN 1625-AA00

Safety Zone; Rotary Club of Fort

Lauderdale New River Raft Race, New
River, Fort Lauderdale, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
waters of the New River, from
Esplanade Park to the Henry Kinney
Tunnel, in Fort Lauderdale, Florida
during the Rotary Club of Fort
Lauderdale New River Raft Race. The
race is scheduled to take place on
Saturday, November 19, 2011. The
temporary safety zone is necessary for
the safety of race participants,
participant vessels, spectators, and the
general public during the 550-yard raft
race. Persons and vessels would be
prohibited from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port Miami or a
designated representative.

DATES: Comments and related material
must be received by the Coast Guard on
or before September 9, 2011. Requests
for public meetings must be received by
the Coast Guard on or before August 10,
2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0589 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Lieutenant Paul A.
Steiner, Sector Miami Prevention
Department, Coast Guard; telephone
305—-535—8724, e-mail
Paul.A.Steiner@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0589),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2011-0589” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.

If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0589” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a public meeting on or before August
10, 2011 using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Basis and Purpose

The legal basis for the proposed rule
is the Coast Guard’s authority to
establish regulated navigation areas and
other limited access areas: 33 U.S.C.
1226, 1231; 46 U.S.C. Chapter 701,
3306, 3703; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, 160.5; Public
Law 107-295, 116 Stat. 2064;
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Department of Homeland Security
Delegation No. 0170.1.

The purpose of the proposed rule is
to ensure the safety of race participants,
participant vessels, spectators, and the
general public during the Rotary Club of
Fort Lauderdale New River Raft Race.

Discussion of Proposed Rule

On November 19, 2011, the Rotary
Club of Fort Lauderdale New River Raft
Race will be held on the New River in
Fort Lauderdale, Florida. This event
consists of a 550 yard raft race on the
New River starting at Esplanade Park
and finishing at the Henry Kinney
Tunnel. Approximately 100 participants
are scheduled to compete in the race.

The proposed rule would establish a
temporary safety zone around the race
area of the Rotary Club of Fort
Lauderdale New River Raft Race on the
New River, in Fort Lauderdale, Florida.
The temporary safety zone would be
enforced from 11:59 a.m. until 2:30 p.m.
on November 19, 2011. Persons and
vessels would be prohibited from
entering, transiting through, anchoring
in, or remaining within the safety zone
unless authorized by the Captain of the
Port Miami or a designated
representative. Persons and vessels
desiring to enter, transit through, anchor
in, or remain within the safety zone
would be able to contact the Captain of
the Port Miami by telephone at 305—
535—4472, or a designated
representative via VHF radio on channel
16, to request authorization. If
authorization to enter, transit through,
anchor in, or remain within the safety
zone were granted by the Captain of the
Port Miami or a designated
representative, all persons and vessels
receiving such authorization would
have to comply with the instructions of
the Captain of the Port Miami or a
designated representative. The Coast
Guard would provide notice of the
safety zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

Executive Orders 12866 (‘“Regulatory
Planning and Review”’) and 13563
(“Improving Regulation and Regulatory
Review”) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This NPRM
has not been designated a “‘significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the NPRM has not been reviewed by the
Office of Management and Budget. A
draft regulatory assessment follows:

The economic impact of this proposed
rule is not significant for the following
reasons: (1) The safety zone would be
enforced for less than three hours; (2)
although persons and vessels would not
be able to enter, transit through, anchor
in, or remain within the safety zone
without authorization from the Captain
of the Port Miami or a designated
representative, they would be able to
operate in the surrounding area during
the enforcement period; (3) persons and
vessels would still be able to enter,
transit through, anchor in, or remain
within the safety zone if authorized by
the Captain of the Port Miami or a
designated representative; and (4) the
Coast Guard would provide advance
notification of the safety zone to the
local maritime community by Local
Notice to Mariners and Broadcast Notice
to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule may affect
the following entities, some of which
may be small entities: the owners or
operators of vessels intending to enter,
transit through, anchor in, or remain
within that portion of the New River
encompassed within the safety zone
from 11:59 a.m. until 2:30 p.m. on
November 19, 2011. For the reasons
discussed in the Executive Order 12866
and Executive Order 13563 section
above, this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this proposed rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Paul A. Steiner, Sector
Miami Prevention Department, Coast
Guard; telephone 305-535-8724, e-mail
Paul.A.Steiner@uscg.mil. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this proposed rule
elsewhere in this preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
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have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and would
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This proposed rule does not have
Tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves establishing a temporary safety
zone, as described in paragraph 34(g) of
the Instruction, on the waters of the
New River in Fort Lauderdale, Florida
that will be enforced for less than three
hours. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add a temporary § 165.T07-0589 to
read as follows:

§165.T07-0589 Safety Zone; Rotary Club
of Fort Lauderdale New River Raft Race,
New River, Fort Lauderdale, FL.

(a) Regulated Area. The following
regulated area is a safety zone. All
waters of the New River contained
within an imaginary line connecting the
following points: starting at Point 1 in

position 26°07'10” N, 80°08’52” W;
thence southeast to Point 2 in position
26°07°05” N, 80°08’34” W; thence
southwest to Point 3 in position
26°07°04” N, 80°08’35” W thence
northwest to Point 4 in position
26°07°08” N, 80°08’52” W; thence north
back to origin. All coordinates are North
American Datum 1983.

(b) Definition. The term “designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Miami in the
enforcement of the regulated area.

(c) Regulations. (1) All persons and
vessels are prohibited from entering,
transiting through, anchoring in, or
remaining within the regulated area
unless authorized by the Captain of the
Port Miami or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port Miami by
telephone at 305-535—4472, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter, transit through,
anchor in, or remain within the
regulated area is granted by the Captain
of the Port Miami or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Miami or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective Date. This rule is
effective from 11:59 a.m. until 2:30 p.m.
on November 19, 2011.

Dated: July 8, 2011.
G.J. Depinet,

Captain, U.S. Coast Guard, Acting Captain
of the Port Miami.

[FR Doc. 2011-18482 Filed 7-21-11; 8:45 am]
BILLING CODE 9110-04-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1258
[NARA—-11-0002]
RIN 3095-AB71

NARA Records Reproduction Fees

AGENCY: National Archives and Records
Administration (NARA).
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ACTION: Proposed rule.

SUMMARY: NARA is proposing to change
its regulations to add the methodology
for creating and changing records
reproduction fees, to remove records
reproduction fees found in its
regulations, and to provide a
notification process for the public of
new or proposed fees. This proposed
rule covers reproduction of Federal or
Presidential records accessioned,
donated, or transferred to NARA. This
rule will affect members of the public.

DATES: Comments are due by September
20, 2011

ADDRESSES: NARA invites interested
persons to submit comments on this
proposed rule. Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: Submit comments by facsimile
transmission to 301-837—0319.

e Mail: Send comments to
Regulations Comments Desk (NPOL),
Room 4100, Policy and Planning Staff,
National Archives and Records
Administration, 8601 Adelphi Road,
College Park, MD 20740-6001.

e Hand Delivery or Courier: Deliver
comments to 8601 Adelphi Road,
College Park, MD.

FOR FURTHER INFORMATION CONTACT:
Stuart Culy on (301) 837—-0970.

SUPPLEMENTARY INFORMATION: The
National Archives Trust Fund Board
(NATF) supports the programs of NARA
through a variety of activities, including
the servicing of requests for the
reproduction of records. Researchers
may order electrostatic, digitized and
microfilm copies of textual (paper)
records, reproductions of still pictures,
motion pictures, sound records,
videotapes, maps, architectural
drawings, computer data sets, and other
records. NARA is proposing to remove
from the Code of Federal Regulations
(CFR) the fees for reproduction of
Federal or Presidential records
accessioned, donated, or transferred to
NARA and maintain its fee schedule on
NARA'’s Web site http://
www.archives.gov. The proposed
regulations will provide a notification
process to advise the public on new fees
or revisions to existing fees and it will
also provide the methodology for
creating and changing fees.

NARA'’s Reproduction Fee Methodology

The statutory authority for the NARA
Trust Fund provides for the recovery of
their costs plus 10 percent. Records
reproduction fees are developed by the

process as contained in the proposed
regulations. The current fees are based
on the usual costs, such as salaries,
equipment, travels, and supplies.
However, NARA also has some unique
circumstances in the development of its
costs because of the unique
characteristics of the records such as the
fragility of the documents that
necessitate additional manual handling
or the varying degree of legibility of the
original documents. If the information
on the original document is faint or too
dark, it requires additional time to
obtain a readable image.

In TABLE 1 below, the National
Archives Trust Fund (NATF) illustrates
its baseline costs for records
reproductions in DC-area and regional
archives for fiscal year 2010.

TABLE 1—NATF RECORDS REPRO-
DUCTION COSTS TO BE RECOVERED

Cost item FY 2010
Salaries and benefits ................ $1,848,646
Travel and transportation ......... 69,559
Rent, communications and utili-

HES e 225,184
Printing and reproductions ....... 11,779
Consulting and other services .. 733,736
Payments to other agencies/

funds oo 2,961,849
Supplies and materials .. 243,475
Depreciation ........cccccceeriveveenne. 0
System upgrades/replacement 400,000

Total oo 6,494,228

This proposed rule is not a significant
regulatory action for the purposes of
Executive Order 12866. As required by
the Regulatory Flexibility Act, it is
hereby certified that this proposed rule
will not have a significant impact on
small entities.

List of Subjects in 36 CFR Parts 1258

Archives and records.

For the reasons set forth in the
preamble, NARA revises part 1258 of
title 36, Code of Federal Regulations., to
read as follows:

PART 1258—FEES

Sec.

1258.1 What are the authorities for this
part?

1258.2 What definitions apply to the
regulations in part 12587

1258.4 What costs make up the NARA fees?

1258.6 How does NARA calculate fees for
individual products?

1258.8 How does NARA change fees for
existing records reproductions?

1258.10 How does NARA develop and
publicize new records reproduction fees?

1258.12 When does NARA provide
reproductions without charge?

1258.14 What is NARA’s payment policy?

1258.16 What is NARA’s refund policy?
1258.18 Where can I find NARA’s current
fees and order reproductions?

Authority: 44 U.S.C. 2116(c) and 44 U.S.C.
2307

§1258.1 What are the authorities for this
part?

The regulations in this part
implement the provisions of 44 U.S.C.

2116(c) and 44 U.S.C. 2307.

§1258.2 What definitions apply to the
regulations in part 1258?

Accession means the method of
acquiring archival records or donated
materials from various Governmental
bodies.

Archival records means records that
have been accessioned into the legal
custody of NARA, donated historical
materials in the legal custody of NARA
and its Presidential libraries, and
Congressional, Supreme Court, and
other historical materials in NARA’s
physical custody and for which NARA
has a formal agreement for their
permanent retention.

Certification means affixing a seal to
copies certifying the copies are a valid
reproduction of a file; this service is
available for an additional fee.

Cost means the total amount of money
spent by the NATF for providing
services including, but not limited to,
salaries; benefits; rent; communication
and utilities; printing and
reproductions; consulting and other
services; payments to other agencies/
funds; supplies and materials;
depreciation; system upgrades/
replacements; etc.

Custodial units mean NARA’s Federal
Records Centers, National Personnel
Records Center, archival reference
operations nationwide, and Presidential
Libraries.

Fee means the price researchers pay
for reproductions of records.
Certification of records is also a
reproduction fee.

Records center records means Federal
records in the physical custody of
NARA records centers, but still in the
legal custody of the agencies that
created and maintained them.

§1258.4 What costs make up the NARA
fees?

(a) 44 U.S.C. 2116(c) allows the NATF
to recover all of its costs for providing
records reproduction services to the
public. The vast majority of materials
that are reproduced are from the
holdings of NARA, which require
special handling, due to the age,
condition and historical significance.
Examples of special handling include
the following:
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(1) The placement of each record by
hand on the reproduction equipment.
Many of the records are fragile and have
historical uniqueness; reproduction
equipment operators must take great
care in handling these records. For
example, each page of a document must
be carefully placed by hand on the
reproduction equipment, a copy made,
the page removed, and the process re-
started.

(2) Clarity and legibility of the
reproduced records. Older records may
be handwritten and darkened from age,
which requires extra time to make sure
we produce copies that are as clear and
legible as possible.

(3) Inability to use automatic
document feeders. Because of the
requirements in (1), automatic
document feeders cannot be used for the
duplication of paper materials. This
adds time and cost to the price of
copying these irreplaceable documents.

(b) The NATF costs, at a minimum,
include:

(1) Salaries and benefits of the NATF
staff involved in all aspects of the
records reproduction process (includes,
but is not limited to, compensation for
full- and part-time employees,
temporary appointments, overtime,
awards, Civil Service Retirement
Service and Federal Employees’
Retirement System contributions, health
benefits, life insurance benefits and
Thrift Savings Plan contributions).

(2) Travel and transportation
(includes, but is not limited to, travel
and transportation of persons,
transportation of things, and contract
mail service).

(3) Rent, communications and utilities
(includes, but is not limited to,
telecommunications, equipment rental,
and postage).

(4) Printing and reproductions
(includes, but is not limited to,
commercial printing, advertising, and
printing of forms).

(5) Consulting and other services
(includes, but is not limited to,
management and professional services,
contract labor, work performed in
support of reproduction orders, and
maintenance of equipment).

(6) Payments to other agencies/funds
(includes, but is not limited to,
reimbursements and payments to other
agencies and other funds within NARA).
Specifically, the NATF “hires” the
NARA custodial units to do
reproduction work. In return, the NATF
reimburses the custodial units for the
cost of salaries and benefits.

(7) Supplies and materials (includes,
but is not limited to, general supplies,
and materials and parts).

(8) Depreciation (spreading the cost of
an asset over the span of several years).

(9) System upgrades/replacement
(includes, but is not limited to,
installation of operating equipment,
software upgrades, and system changes).

§1258.6 How does NARA calculate fees
for individual products?

NARA calculates the fees for
individual products using the following:
(a) Cost Summary. A summary of all

costs incurred by the NATF in
providing records reproduction services.

(b) Percent of Revenue. The
percentage of the total NATF revenue
represented by sales of a product. This
is determined and used where a more
accurate percentage based upon actual
usage is not available. To calculate this
percentage, an analysis is made to
determine the current percent of NATF
sales revenue represented by each
product line. The sales volume is then
reviewed with the custodial units to
determine if this represents anticipated
sales.

(c) Actual Cost Percent Calculation.
Using the information calculated in the
Cost Summary, the actual revenue cost
percentage is determined. In some cases,
the actual percentage of cost can be
calculated from available data or known
constraints of the product line. For
example, if the contractor responsible
for providing copy support does not
support the reproduction of a given
product line then zero (0) percent of the
contractor’s costs would be allocated to
that product line.

(d) Forecasted Volume. The
prediction of a product’s sales volume
in future year(s). These estimates are
made by working with the custodial
units and taking into account historical
sales volume. An annual percent change
is then estimated.

(e) Reimbursements to the Custodial
Units. The amount paid to the custodial
units for records reproductive services
in support of NATF customer orders.
The NATF reimburses the custodial
units for services rendered to the NATF
for the reproduction of NARA holdings.
To determine the reimbursement per
copy for an item, past reimbursement
fees are changed by the compounded
annual Government salary changes as
issued by the Office of Personnel
Management for the fiscal years being
projected. The new rates are reviewed
with custodial unit personnel and
adjustments are made as required.

(f) Additional Cost Allocation. The
costs unique to a given product line.
Each product line is evaluated to
determine the costs that are unique to
that product line, such as purchase and
installation costs of specialty

equipment, replacement costs for aging
equipment, copier leases and
maintenance costs, etc. These costs are
then allocated against those product
lines that use the equipment. Where
costs cross product lines, the allocations
are apportioned based upon the percent
of the estimated copy volume for each
product line.

(g) Fee Calculation. The product fee is
calculated by the following
formula:{[(Percent of Revenue * NATF
Overhead Costs) + Reimbursement +
Additional Costs]/Projected Sales
Volume}

This calculation is completed for each
product.

(h) Final Review. After the suggested
new fees are calculated, NATF reviews
them to establish 