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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-TM-07-0136; TM-
07-14FR]

RIN 0581-AC77
National Organic Program (NOP);
Sunset Review (2011)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule addresses
recommendations submitted to the
Secretary of Agriculture (Secretary) by
the National Organic Standards Board
(NOSB) on November 5, 2009, and April
29, 2010. The recommendations
addressed in this final rule pertain to
the continued exemption (use) of 12
substances in organic production and
handling. Consistent with the
recommendations from the NOSB, this
final rule continues the exemption (use)
of 12 substances (along with any
restrictive annotations) on the U.S.
Department of Agriculture’s (USDA)
National List of Allowed and Prohibited
Substances (National List).

DATES: Effective Date: This final rule
becomes effective September 12, 2011.
FOR FURTHER INFORMATION CONTACT:
Melissa Bailey, PhD, Director, Standards
Division, Telephone: (202) 720-3252;
Fax: (202) 205-7808.

SUPPLEMENTARY INFORMATION:

I. Background

The Organic Foods Production Act of
1990 (OFPA), 7 U.S.C. 6501 et seq.,
authorizes the establishment of the
National List of Allowed and Prohibited
Substances (National List). The National
List identifies synthetic substances that
may be used in organic production and
nonsynthetic (natural) substances that

are prohibited in organic crop and
livestock production. The National List
also identifies nonagricultural
nonsynthetic, nonagricultural synthetic
and nonorganic agricultural substances
that may be used in organic handling.

The exemptions and prohibitions
granted under the OFPA are required to
be reviewed every 5 years by the
National Organic Standards Board
(NOSB). The Secretary of Agriculture
has authority under the OFPA to renew
such exemptions and prohibitions. If
they are not reviewed by the NOSB
within 5 years of their inclusion on the
National List and renewed by the
Secretary, their authorized use or
prohibition expires. This means that
synthetic substances Hydrogen chloride
(CAS # 7647—01-0) and Ferric
phosphate (CAS # 10045-86-0),
currently allowed for use in organic
crop production, will no longer be
allowed for use after the sunset date,
September 12, 2011. This also means
that Egg white lysozyme (CAS # 9001—
63-2), L-Malic acid (CAS # 97-67-6),
Microorganisms, Activated charcoal
(CAS #s 7440—-44—0; 64365—11—3),
Cyclohexylamine (CAS # 108-91-8),
Diethylaminoethanol (CAS # 100-37-8),
Octadecylamine (CAS # 124-30-1),
Peracetic acid/Peroxyacetic acid (CAS #
79-21-0), Sodium acid pyrophosphate
(CAS # 7758—16—-9), and Tetrasodium
pyrophosphate (CAS # 7722—-88-5),
currently allowed for use in organic
handling, will no longer be allowed for
use after the sunset date, September 12,
2011.

This final rule reflects
recommendations submitted to the
Secretary by the NOSB concerning the
continued use of 12 substances on the
National List in organic production and
handling. Consistent with the
recommendations from the NOSB, this
final rule renews 12 exemptions on the
National List (along with any restrictive
annotations).

Under the authority of the OFPA, as
amended (7 U.S.C. 6501 et seq.), the
National List can be amended by the
Secretary based on recommendations
developed by the NOSB. Since
established, the NOP has published
fourteen amendments to the National
List: October 31, 2003 (68 FR 61987);
November 3, 2003 (68 FR 62215);
October 21, 2005 (70 FR 61217); June 7,
2006 (71 FR 32803); September 11, 2006
(71 FR 53299); June 27, 2007 (72 FR

35137); October 16, 2007 (72 FR 58469);
December 10, 2007 (72 FR 69569);
December 12, 2007 (72 FR 70479);
September 18, 2008 (73 FR 54057);
October 9, 2008 (73 FR 59479); July 6,
2010 (75 FR 38693); August 24, 2010 (75
FR 51919); and December 13, 2010 (75
FR 77521). Additionally, proposed
amendments to the National List were
published on November 8, 2010 (75 FR
68505), and a final rule affirming a
previous amendment was published on
March 14, 2011 (76 FR 13504).

II. Overview of Renewals

The following provides an overview
of the renewals for designated sections
of the National List regulations:

Renewals

This final rule continues the
exemptions at § 205.601, along with any
restrictive annotations for the following
synthetic substances allowed for use in
organic crop production: Ferric
phosphate (CAS # 10045—86—0); and
Hydrogen chloride (CAS # 7647-01-0).
This final rule continues the exemptions
at § 205.605(a), along with any
restrictive annotations, for the following
nonsynthetic, nonagricultural
(nonorganic) substances allowed as
ingredients in or on processed products
labeled as “‘organic” or “made with
organic (specified ingredients or food
groups(s))”: Egg white lysozyme (CAS #
9001-63-2); L-Malic acid (CAS # 97—
67—-6); and Microorganisms. This final
rule continues the exemptions at
§ 205.605(b), along with any restrictive
annotations, for the following synthetic,
nonagricultural (nonorganic) substances
allowed as ingredients in or on
processed products labeled as “organic”
or “made with organic (specified
ingredients or food groups(s))””:
Activated charcoal (CAS #s 7440-44-0;
64365—11-3); Cyclohexylamine (CAS #
108-91-8); Diethylaminoethanol (CAS #
100-37-8); Octadecylamine (CAS #
124-30-1); Peracetic acid/Peroxyacetic
acid (CAS # 79-21-0); Sodium acid
pyrophosphate (CAS # 7758-16-9); and
Tetrasodium pyrophosphate (CAS #
7722-88-5).

Nonrenewals

The NOSB determined that a
continuing need was demonstrated for
the authorization of the 12 exemptions.
In addition, most comments received on
the proposed rule (76 FR 2880)
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supported renewal of all 12 exemptions.
Accordingly, there are no nonrenewals.

II1. Related Documents

One advanced notice of proposed
rulemaking with request for comments
was published in the Federal Register
on March 14, 2008 (73 FR 13795), to
make the public aware that the
allowance for 12 synthetic and
nonsynthetic substances in organic
production and handling will expire, if
not reviewed by the NOSB and renewed
by the Secretary. The proposed rule for
this final rule was published in the
Federal Register on January 4, 2011 (76
FR 288).

IV. Statutory and Regulatory Authority

The OFPA, as amended (7 U.S.C. 6501
et seq.), authorizes the Secretary to
make amendments to the National List
based on proposed amendments
developed by the NOSB. Sections
6518(k)(2) and 6518(n) of OFPA
authorize the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establish a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion on or deletion from the
National List. The National List petition
process is implemented under § 205.607
of the NOP regulations. The current
petition process (72 FR 2167, January
18, 2007) can be accessed through the
NOP Web site at http://
www.ams.usda.gov/AMSv1.0/.

A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This final rule is not intended to have
a retroactive effect.

States and local jurisdictions are
preempted under the OFPA from
creating programs of accreditation for
private persons or State officials who
want to become certifying agents of
organic farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in
§2115(b) of the OFPA (7 U.S.C.
6514(b)). States are also preempted
under §§ 2104 through 2108 of the
OFPA (7 U.S.C. 6503 through 6507)
from creating certification programs to

certify organic farms or handling
operations unless the State programs
have been submitted to, and approved
by, the Secretary as meeting the
requirements of the OFPA.

Pursuant to § 2108(b)(2) of the OFPA
(7 U.S.C. 6507(b)(2)), a State organic
certification program may contain
additional requirements for the
production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and
handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
Further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to § 2120(f) of the OFPA (7
U.S.C. 6519(f)), this final rule would not
alter the authority of the Secretary
under the Federal Meat Inspection Act
(21 U.S.C. 601 et seq.), the Poultry
Products Inspections Act (21 U.S.C. 451
et seq.), or the Egg Products Inspection
Act (21 U.S.C. 1031 et seq.), concerning
meat, poultry, and egg products, nor any
of the authorities of the Secretary of
Health and Human Services under the
Federal Food, Drug and Cosmetic Act
(21 U.S.C. 301 et seq.), nor the authority
of the Administrator of EPA under the
Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.).

Section 2121 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) requires agencies to
consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action. Section
605 of the RFA allows an agency to
certify a rule, in lieu of preparing an

analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Pursuant to the requirements set forth
in the RFA, the AMS performed an
economic impact analysis on small
entities in the final rule published in the
Federal Register on December 21, 2000
(65 FR 80548). The AMS has also
considered the economic impact of this
action on small entities. The impact on
entities affected by this final rule would
not be significant. The effect of this final
rule would be to allow the continued
use of additional substances in
agricultural production and handling.
The AMS concludes that the economic
impact of this addition of allowed
substances, if any, would be minimal
and beneficial to small agricultural
service firms. Accordingly, USDA
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $7,000,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

According to USDA, Economic
Research Service (ERS) data based on
information from USDA-accredited
certifying agents, the number of certified
U.S. organic crop and livestock
operations totaled nearly 13,000 and
certified organic acreage exceeded 4.8
million acres in 2008.1 ERS, based upon
the list of certified operations
maintained by the NOP, estimated the
number of certified handling operations
was 3,225 in 2007.2 AMS believes that
most of these entities would be
considered small entities under the
criteria established by the SBA.

The U.S. sales of organic food and
beverages have grown from $3.6 billion
in 1997 to nearly $21.1 billion in 2008.3
The organic industry is viewed as the
fastest growing sector of agriculture,
representing over 3 percent of overall

1U.S. Department of Agriculture, Economic
Research Service. 2009. Data Sets: U.S. Certified
Organic Farmland Acreage, Livestock Numbers and
Farm Operations, 1992-2008. http://
www.ers.usda.gov/Data/Organic/

2U.S. Department of Agriculture, Economic
Research Service, 2009. Data Sets: Procurement and
Contracting by Organic Handlers: Documentation.
http://www.ers.usda.gov/Data/OrganicHandlers/
Documentation.htm.

3Dimitri, C., and L. Oberholtzer. 2009. Marketing
U.S. Organic Foods: Recent Trends from Farms to
Consumers, Economic Information Bulletin No. 58,
U.S. Department of Agriculture, Economic Research
Service, http://www.ers.usda.gov/Publications/
EIB58.


http://www.ers.usda.gov/Data/OrganicHandlers/Documentation.htm
http://www.ers.usda.gov/Data/OrganicHandlers/Documentation.htm
http://www.ers.usda.gov/Publications/EIB58
http://www.ers.usda.gov/Publications/EIB58
http://www.ers.usda.gov/Data/Organic/
http://www.ers.usda.gov/Data/Organic/
http://www.ams.usda.gov/AMSv1.0/
http://www.ams.usda.gov/AMSv1.0/
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food sales in 2009. Between 1990 and
2008, organic food sales historically
demonstrated a growth rate between 15
to 24 percent each year. In 2010, organic
food sales grew 7.7% .4

In addition, USDA has 94 accredited
certifying agents who provide
certification services to producers and
handlers. A complete list of names and
addresses of accredited certifying agents
may be found on the AMS NOP Web
site, at http://www.ams.usda.gov/nop.
AMS believes that most of these
accredited certifying agents would be
considered small entities under the
criteria established by the SBA.

D. Paperwork Reduction Act

No additional collection or
recordkeeping requirements are
imposed on the public by this final rule.
Accordingly, OMB clearance is not
required by § 350(h) of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501,
et seq., or OMB’s implementing
regulations at 5 CFR part 1320.

E. Comments Received on Proposed
Rule AMS-TM-07-0136

AMS received nine comments on
proposed rule AMS-TM-07-0136.
Comments were received from an
organic producer, trade associations,
handlers, and private citizens. Most
comments expressed positions in
support of the 12 substances considered
under this sunset review. One
individual did not refer to subjects
within the scope of this rulemaking.

Some commenters specifically
supported substances that they promote,
represent, or rely on. A comment
submitted in support of Ferric
phosphate emphasized the importance
of the substance to reduce snail damage
on organic crops. A comment received
on Hydrogen chloride voiced that there
are no good alternatives to the use of the
substance for removal of residual lint
from ginned cottonseed, a process
necessary to facilitate mechanical
planting. A comment received on Egg
white lysozyme stated that the
substance is essential for organic wine
production. A comment submitted in
support of L-Malic acid underscored
that no alternatives exist for this
substance and stated its importance as
a processing aid for pH adjustment in
organic products. Multiple comments
received on Microorganisms
emphasized the critical need for
microorganisms in organic food
processing for production of dairy,
bread, fruit, vegetable, and meat
products. Comments received in

4 Organic Trade Association’s 2011 Organic
Industry Survey, http://www.ota.com.

support of the allowance for Activated
charcoal confirmed the necessity of this
substance as a filtering aid in organic
processing. Comments submitted
supporting the allowance for the
substances Cyclohexylamine,
Diethylaminoethanol, and
Octadecylamine, all boiler water
additives, stated that these substances
are important for packaging
sterilization. Comments supporting the
use of Peracetic acid/Peroxyacetic acid
for sanitizing food contact surfaces
indicated that there are no alternative
materials with equivalent functionality.
One comment submitted in support of
Sodium acid pyrophosphate stated that
without the allowance for this substance
as a leavening agent, many organic
baked goods would no longer be
available because a satisfactory
alternative does not exist. The same
commenter also emphasized the
necessity of Tetrasodium pyrophosphate
in the manufacturing of meat analog
products to facilitate proper flow in the
extrusion process and ensure the
development of suitable product
texture. Overall, at least one comment
was received in favor of renewal for all
12 substances considered under this
sunset review.

Changes Requested But Not Made

One commenter opposed the
continued use of six of the 12
substances: Cyclohexylamine,
Diethylaminoethanol, Octadecylamine,
Peracetic acid/Peroxyacetic acid,
Sodium acid pyrophosphate, and
Tetrasodium pyrophosphate. The
commenter based their objection on the
safety of the substances as described in
the material safety data sheets (MSDS)
for each substance and recommended
removal of these substances from the
National List. However, the NOSB
reviewed these substances against the
evaluation criteria in 7 U.S.C. 6517 and
6518 of the OFPA, and found that when
these substances are used as limited by
the annotations for each substance, they
do not pose any danger to the
environment or to manufacturing
personnel or consumers. The NOSB
concluded that these substances remain
essential to organic production since no
organic alternatives exist and
recommended that the exemption for
these substances on the National List
continue. The NOP concurs with the
NOSB’s evaluation and
recommendation of these substances
and, therefore, does not find that
sufficient information was provided by
the commenter to justify the removal of
these substances from the National List.

F. Effective Date

This final rule reflects
recommendations submitted to the
Secretary by the NOSB for the purpose
of fulfilling the requirements of 7 U.S.C.
6517(e) of the OFPA. Section 7 U.S.C.
6517(e) requires the NOSB to review
each substance on the National List
within 5 years of its publication. The
substances being reauthorized for use on
the National List were initially
authorized for use in organic agriculture
on September 12, 2006. Because these
substances are critical to organic
production and handling operations,
producers and handlers should be able
to continue to use these substances for
a full 5-year period beyond their
expiration date of September 12, 2011.

Accordingly, pursuant to 5 U.S.C.
553, it is found and determined that
good cause exists for not postponing the
effective date of this rule until 30 days
after publication in the Federal
Register. This rule shall be effective on
September 12, 2011.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

The authority citation for 7 CFR part
205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.
Dated: July 28, 2011.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-19659 Filed 8—2-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1307; Directorate
Identifier 2010-NM-049-AD; Amendment
39-16671; AD 2011-09-09]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2A12 (CL-601) and
CL-600-2B16 (CL-601-3A, CL-601—
3R, and CL-604 Variants) Airplanes

Correction

In rule document 2011-17402
appearing on page 41653—41657, in the
issue of Friday, July 15, 2011, make the
following correction:


http://www.ams.usda.gov/nop
http://www.ota.com
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39—AIRWORTHINESS DIRECTIVES

§39.13 [Corrected]

On page 41655, in the second table,

Airworthiness Limitations Tasks, a
fourth column title was inadvertently

printed above the words “Within 240

Table 2—Initial Compliance Times for

Flight hours after the effective date of

this AD.” The table should appear as set
forth below.

TABLE 2—INITIAL COMPLIANCE TIMES FOR AIRWORTHINESS LIMITATIONS TASKS

Bombardier, Inc. model—

Task(s)—

Initial compliance time (whichever occurs later)—

CL-600—2A12 (CL-601) airplanes,
serial numbers 3001 through
3066 inclusive; and CL-600—
2B16 (CL-601-3A and CL-601-
3R Variants) airplanes, serial
numbers 5001 through 5194 in-
clusive; on which Bombardier
Service Bulletin 601-0590 has
been accomplished.

CL-600—2A12 (CL-601) airplanes,
serial numbers 3001 through
3066 inclusive; and CL-600—
2B16 (CL-601-3A and CL-601—
3R Variants) airplanes, serial
numbers 5001 through 5194 in-
clusive; on which Bombardier
Service Bulletin 601-0590 has
been accomplished.

CL-600-2B16 (CL-604 Variants)
airplanes, serial numbers 5301
through 5665 inclusive.

CL-600-2B16 (CL-604 Variants)
airplanes, serial numbers 5701
and subsequent.

30-11-00-101, Wing Anti-icing ...

30-11-00-102, Wing Anti-icing ...

30-11-00—-101, Detailed Inspec-
tion of the Wing Anti-lce Duct
Piccolo-Tube, and 36-21-00-
101, Functional Test of the
Leading Edge Thermal Switch-
es.

30-11-00-101, Detailed Inspec-
tion of the Wing Anti-lce Duct
Piccolo-Tube, and 36-21-00-

Prior to the accumulation of 4,800
total flight hours; or within
4,800 flight hours after accom-
plishing Task 30—-11-06-204 in
Section 5-20-15 of the applica-
ble Time Limits/Maintenance
Checks manual specified in
table 1 of this AD; whichever
occurs later.

Prior to the accumulation of 4,800
total flight hours; or within
4,800 flight hours after accom-
plishing Task 30-13-00-205 in
Section 5-20-15 of the applica-
ble Time Limits/Maintenance
Checks manual specified in
table 1 of this AD; whichever
occurs later.

Prior to the accumulation of 6,400
total flight hours; except for air-
planes having 6,400 total flight
hours or more as of the effec-
tive date of this AD on which
the task has not been accom-
plished: prior to the next sched-
uled 6,400 flight hour task in-
spection or prior to the next
scheduled accomplishment of
Task 57-10-00-208 in the ap-
plicable Time Limits/Mainte-
nance Checks manual specified
in table 1 of this AD, whichever
occurs first.

Prior to the accumulation of 6,400
total flight hours.

Within 240 flight hours after the
effective date of this AD.

Within 240 flight hours after the
effective date of this AD.

Within 320 flight hours after the
effective date of this AD.

Within 320 flight hours after the
effective date of this AD.

101, Functional Test of the
Leading Edge Thermal Switch-
es.

[FR Doc. C1-2011-17402 Filed 7-28-11; 8:45 am]
BILLING CODE 1505-01-D

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Chapter Il

[CPSC Docket No. CPSC—-2011-0050]

Third Party Testing for Certain
Children’s Products; Toys:
Requirements for Accreditation of
Third Party Conformity Assessment
Bodies

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of requirements.

SUMMARY: The Consumer Product Safety
Commission (“CPSC,” “Commission,”
or “we”) is issuing a notice of
requirements that provides the criteria
and process for Commission acceptance
of accreditation of third party
conformity assessment bodies for
testing, pursuant to ASTM
International’s (formerly the American
Society for Testing and Materials)
(“ASTM”) Standard Consumer Safety
Specification for Toy Safety, F 963—-08
(“ASTM F 963-08"’), and section 4.27
(toy chests) from ASTM International’s
F 963-07¢1 version of the standard
(“ASTM F 963—-07¢1”’), which are the
consumer product safety standards for
toys, pursuant to section 106 of the
Consumer Product Safety Improvement
Act of 2008 (CPSIA), Public Law 110—
314. The Commission is issuing this

notice of requirements pursuant to
section 14(a)(3)(B)(vi) of the Consumer
Product Safety Act (CPSA).

DATES: Effective Date: The requirements
for accreditation of third party
conformity assessment bodies to assess
conformity with ASTM F 963—-08 and/
or section 4.27 of ASTM F 963-07¢1 are
effective August 3, 2011.1

Comments in response to this notice
of requirements should be submitted by
September 2, 2011. Comments on this
notice should be captioned “Third party
Testing for Certain Children’s Products;
Toys: Requirements for Accreditation of

1The Commission voted 5-0 to publish this
notice of requirements. Chairman Inez M.
Tenenbaum, Commissioner Nancy A. Nord, and
Commissioner Robert S. Adler each issued a
statement, and the statements can be found at
http://www.cpsc.gov/pr/statements.html.
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Third party Conformity Assessment
Bodies.”

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2011—
0050, by any of the following methods:

Electronic Submissions: Submit
electronic comments in the following
way:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
To ensure timely processing of
comments, the Commission is no longer
accepting comments submitted by
electronic mail (e-mail) except through
http://www.regulations.gov.

Written Submissions: Submit written
submissions in the following ways:
Mail/Hand delivery/Courier (for paper,
disk, or CD—ROM submissions)
preferably in five copies, to: Office of
the Secretary, Consumer Product Safety
Commission, Room 820, 4330 East West
Highway, Bethesda, MD 20814;
telephone (301) 504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. Do not
submit confidential business
information, trade secret information, or
other sensitive or protected information
(such as a Social Security Number)
electronically; if furnished at all, such
information should be submitted in
writing.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Richard McCallion, Team Leader for the
Mechanical, Recreation, and Sports
Program Area, U.S. Consumer Product
Safety Commission, 4330 East West
Highway, Bethesda, Maryland 20814;
e-mail RMcCallion@cpsc.gov. CPSC
intends to issue a Federal Register
notice providing information about its
proposed education and outreach plan
for stakeholders directly affected by the
Notice of Requirements for Third Party
Testing for Certain Children’s Products.
The Federal Register notice will also
request public comment and input.
Many of the informative materials for
stakeholders will be available at a
dedicated toy safety standard webpage:
http://www.cpsc.gov/toysafety.
SUPPLEMENTARY INFORMATION:

1. Introduction

Section 14(a)(3)(B)(vi) of the CPSA, as
added by section 102(a)(2) of the CPSIA,
directs the CPSC to publish a notice of

requirements for accreditation of third
party conformity assessment bodies to
assess children’s products for
conformity with “other children’s
product safety rules.” Section 14(f)(1) of
the CPSA defines “children’s product
safety rule” as “‘a consumer product
safety rule under [the CPSA] or similar
rule, regulation, standard, or ban under
any other Act enforced by the
Commission, including a rule declaring
a consumer product to be a banned
hazardous product or substance.” Under
section 14(a)(3)(A) of the CPSA, each
manufacturer (including the importer)
or private labeler of products subject to
those regulations must have products
that are manufactured more than 90
days after the Federal Register
publication date of a notice of the
requirements for accreditation, tested by
a third party conformity assessment
body accredited to do so, and must issue
a certificate of compliance with the
applicable regulations based on that
testing. Section 14(a)(2) of the CPSA, as
added by section 102(a)(2) of the CPSIA,
requires that certification be based on
testing of sufficient samples of the
product, or samples that are identical in
all material respects to the product. The
Commission also emphasizes that,
irrespective of certification, the product
in question must comply with
applicable CPSC requirements (see, e.g.,
section 14(h) of the CPSA, as added by
section 102(b) of the CPSIA).

This notice provides the criteria and
process for Commission acceptance of
accreditation of third party conformity
assessment bodies for testing toys,
pursuant to ASTM F 963—-08, and for
testing toy chests, pursuant to section
4.27 of ASTM F 963-07¢1. ASTM F
963-08 and section 4.27 of ASTM F
963—07¢1 are voluntary standards, but
under section 106(a) of the CPSIA, they
have become mandatory federal
requirements, ‘“‘except for section 4.2
and Annex 4 [of ASTM F 963], or any
provision that restates or incorporates
an existing mandatory standard or ban
promulgated by the Commission or by
statute.” Readers may obtain a copy of
ASTM F 963-08 and/or ASTM F 963—
07¢1 from ASTM International, 100 Barr
Harbor Drive, P.O. Box C700, West
Conshohocken, PA, 19428-2959; (610)-
832-9500; http://www.astm.org.

Section 106(a) of the CPSIA states
that, beginning 180 days after August
14, 2008—the date the CPSIA was
enacted—ASTM F 963-07 shall be
considered a consumer product safety
standard issued by the Commission
under section 9 of the CPSA. Under
section 106(g) of the CPSIA, when
ASTM proposes to revise ASTM F 963,
it must notify the Commission of the

proposed revision. The revised standard
will be considered the consumer
product safety standard effective 180
days after the date on which ASTM
notified the Commission of the revision,
unless the Commission objects within
the first 90 days of the 180-day period.
If the Commission determines that the
proposed revision does not improve the
safety of a consumer product, the
Commission can notify ASTM that the
already-existing standard will continue
to be considered the consumer product
safety standard.

ASTM proposed F 963—-08 as a revised
standard in February 2009, and on May
13, 2009, the Commission voted to
accept F 963—-08 as the consumer
product safety standard for toys, except
the revision omitting section 4.27
related to toy chests, which the
Commission retained from the previous
version of F 963 (ASTM F 963—-07¢1).
Accordingly, ASTM F 963-08 and
section 4.27 of ASTM F 963-07¢1 (toy
chests) are considered consumer
product safety standards issued by the
Commission under section 9 of the
CPSA.

We anticipate the ASTM F963-08
standard is likely to be revised and
updated in the future. Given this
possibility, the Commission seeks
comments now on how to make the
transition in testing requirements as
clear and efficient as possible should
the standard change.

We note that ordinarily, when the
Commission bases a mandatory
requirement on a voluntary standard,
we incorporate the voluntary standard
by reference, in accordance with the
rules of the Office of the Federal
Register. See 1 CFR part 51. However, in
this instance, ASTM F 963 became a
consumer product safety standard by
operation of law, rather than by an act
of the Commission. See Public Law No.
110-314 § 106(a), (g). Therefore the
Commission does not need to
incorporate ASTM F 963 by reference.

We also note that certain provisions of
ASTM F 963-08 and section 4.27 of
ASTM F 963-07¢1 will not be subject to
third party testing and therefore we will
not be accepting accreditations to those
excepted sections. The exceptions are as
follows:

e Those sections of ASTM F 963—-08
that address food and cosmetics,
products traditionally outside the
Commission’s jurisdiction.

¢ Those sections of ASTM F 963—-08
that pertain to the manufacturing
process and thus, cannot be evaluated
meaningfully by a test of the finished
product (e.g., the purified water
provision at section 4.3.6.1).


http://www.cpsc.gov/toysafety
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:RMcCallion@cpsc.gov
http://www.astm.org
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¢ Requirements for labeling,
instructional literature, or producer’s
markings in ASTM F 963—08 or section
4.27 of ASTM F 963—-07¢1. We have
taken similar positions in other
contexts. For example, the Commission
has stated that it will not require testing
and certification to the labeling
requirements under the Federal
Hazardous Substances Act, 15 U.S.C.
1261-1278. See 74 FR 68588, 68591
(Dec. 28, 2009) (Notice of Commission
Action on the Stay of Enforcement of
Testing and Certification Requirements).
We also do not require third party
testing for the labeling requirements for
children’s sleepwear under the
Flammable Fabrics Act, 15 U.S.C. 1191-
1204. See 75 FR 70911, 70913 (Nov. 19,
2010) (Third Party Testing for Certain
Children’s Products; Children’s
Sleepwear, Sizes 0 Through 6X and 7
Through 14: Requirements for
Accreditation of Third Party Conformity
Assessment Bodies).

e Those sections of ASTM F 963-08
that involve assessments that are
conducted by the unaided eye and
without any sort of tool or device.

e Section 4.3.8 of ASTM F 963-08,
pertaining to a specific phthalate,
because section 108 of the CPSIA
specifically addresses phthalates and
will be the subject of a separate notice
of requirements.

In sum, the Commission will only
require certain provisions of ASTM F
963-08 and Section 4.27 of ASTM F
963—07¢1 to be subject to third party
testing and therefore we will only
accept the accreditation of third party
conformity assessment bodies for testing
under the following toy safety
standards:

e ASTM F 963-07¢1

—Section 4.27—Toy Chests (except labeling
and/or instructional literature
requirements)

e ASTM F 963-08

—Section 4.3.5.2, Surface Coating
Materials—Soluble Test for Metals 2

—Section 4.3.6.3, Cleanliness of Liquids,
Pastes, Putties, Gels, and Powders (except
for cosmetics and tests on formulations
used to prevent microbial degradation)

—Section 4.3.7, Stuffing Materials

—Section 4.5, Sound Producing Toys

—Section 4.6, Small Objects (except labeling
and/or instructional literature
requirements)

2Products subject to 16 CFR part 1303, Ban of
Lead-Containing Paint and Certain Consumer
Products Bearing Lead-Containing Paint, that have
been tested by a CPSC-accepted third party
conformity assessment body and found not to
exceed the lead limit in 16 CFR part 1303, do not
need to be tested to the lead solubility standard in
section 4.3.5.2 of ASTM F 963-08.

—Section 4.7, Accessible Edges (except
labeling and/or instructional literature
requirements)

—Section 4.8, Projections

—Section 4.9, Accessible Points (except
labeling and/or instructional literature
requirements)

—Section 4.10, Wires or Rods

—Section 4.11, Nails and Fasteners

—Section 4.12, Packaging Film

—Section 4.13, Folding Mechanisms and
Hinges

—Section 4.14, Cords, Straps, and Elastics

—Section 4.15, Stability and Overload
Requirements

—Section 4.16, Confined Spaces

—Section 4.17, Wheels, Tires, and Axles

—Section 4.18, Holes, Clearances, and
Accessibility of Mechanisms

—Section 4.19, Simulated Protective Devices
(except labeling and/or instructional
literature requirements)

—Section 4.20.1, Pacifiers with Rubber
Nipples/Nitrosamine Test

—Section 4.20.2, Toy Pacifiers

—Section 4.21, Projectile Toys

—Section 4.22, Teethers and Teething Toys

—Section 4.23.1, Rattles with Nearly
Spherical, Hemispherical, or Circular
Flared Ends

—Section 4.24, Squeeze Toys

—Section 4.25, Battery-Operated Toys
(except labeling and/or instructional
literature requirements)

—Section 4.26, Toys Intended to Be Attached
to a Crib or Playpen (except labeling and/
or instructional literature requirements)

—Section 4.27, Stuffed and Beanbag-Type
Toys

—Section 4.30, Toy Gun Marking

—Section 4.32, Certain Toys with Spherical
Ends

—Section 4.35, Pompoms

—Section 4.36, Hemispheric-Shaped Objects

—Section 4.37, Yo-Yo Elastic Tether Toys

—Section 4.38, Magnets (except labeling and/
or instructional literature requirements)

—Section 4.39, Jaw Entrapment in Handles
and Steering Wheels

We note that the ASTM toy safety
standards cover toys intended for use by
children under 14 years of age. See, e.g.,
section 1.3 of ASTM F 963-08.
However, only “children’s products”
are required to be third party tested in
support of the children’s product
certificate required by section 14(a)(2) of
the CPSA. Section 3(a)(2) of the CPSA
defines “children’s product,” to mean,
inter alia, ““a consumer product
designed or intended primarily for
children 12 years of age or younger.” To
the extent that there are products
subject to ASTM F 963—-08 and/or
section 4.27 of ASTM F 963-07¢1 that
are not “children’s products,” as that
term is defined in the CPSA, such
products do not need to be third party
tested in support of the certification
required by section 14 of the CPSA.

Although section 14(a)(3)(B)(vi) of the
CPSA directs the CPSC to publish a
notice of requirements for accreditation

of third party conformity assessment
bodies to assess conformity with “‘all
other children’s product safety rules,”
this notice of requirements is limited to
the safety standards identified
immediately above.

The CPSC also recognizes that section
14(a)(3)(B)(vi) of the CPSA is captioned:
“All Other Children’s Product Safety
Rules”; however, the body of the
statutory requirement refers only to
“other children’s product safety rules.”
Nevertheless, section 14(a)(3)(B)(vi) of
the CPSA could be construed to require
a notice of requirements for ““all”” other
children’s product safety rules, rather
than a notice of requirements for
“some” or “certain” children’s product
safety rules. However, whether a
particular rule represents a ““children’s
product safety rule” may be subject to
interpretation, and Commission staff is
continuing to evaluate which rules,
regulations, standards, or bans are
“children’s product safety rules.” The
CPSC intends to issue additional notices
of requirements for other rules that the
Commission determines to be
“children’s product safety rules.”

This notice of requirements applies to
all third party conformity assessment
bodies as described in section 14(f)(2) of
the CPSA. Generally speaking, such
third party conformity assessment
bodies are: (1) Third party conformity
assessment bodies that are not owned,
managed, or controlled by a
manufacturer or private labeler of a
children’s product to be tested by the
third party conformity assessment body
for certification purposes; (2)
“firewalled” conformity assessment
bodies (those that are owned, managed,
or controlled by a manufacturer or
private labeler of a children’s product to
be tested by the third party conformity
assessment body for certification
purposes and that seek accreditation
under the additional statutory criteria
for “firewalled” conformity assessment
bodies); and (3) third party conformity
assessment bodies owned or controlled,
in whole or in part, by a government.

The Commission requires baseline
accreditation of each category of third
party conformity assessment body to the
International Organization for
Standardization (ISO)/International
Electrotechnical Commission (IEC)
Standard 17025:2005, “General
Requirements for the Competence of
Testing and Calibration Laboratories.”
The accreditation must be by an
accreditation body that is a signatory to
the International Laboratory
Accreditation Cooperation—Mutual
Recognition Arrangement (ILAC-MRA),
and the scope of the accreditation must
include clear references to those
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sections of ASTM F 963-08 and/or 4.27
of ASTM F 963-07¢1 identified earlier
in part I of this document for which the
third party conformity assessment body
seeks CPSC acceptance.

(Descriptions of the history and
content of the ILAC-MRA approach and
of the requirements of the ISO/IEC
17025:2005 laboratory accreditation
standard are provided in the CPSC staff
briefing memorandum ‘“Third Party
Conformity Assessment Body
Accreditation Requirements for Testing
Compliance with 16 CFR part 1501
(Small Parts Regulations),” dated
November 2008, and available on the
CPSC’s Web site at: http://
www.cpsc.gov/library/foia/foia09/brief/
smallparts.pdf).

The Commission has established an
electronic accreditation registration and
listing system that can be accessed via
its Web site at: http://www.cpsc.gov/
ABOUT/Cpsia/labaccred.html.

The Commission stayed the
enforcement of certain provisions of
section 14(a) of the CPSA in a notice
published in the Federal Register on
February 9, 2009 (74 FR 6396); the stay
applied to testing and certification of
various products, including those
covered by the safety standards in
ASTM F 963. On December 28, 2009 the
Commission published a notice in the
Federal Register (74 FR 68588) revising
the terms of the stay. One section of the
December 28, 2009 notice addressed
“Consumer Products or Children’s
Products Where the Commission Is
Continuing the Stay of Enforcement
Until Further Notice,” due to factors
such as pending rulemaking
proceedings affecting the product or the
absence of a notice of requirements. The
ASTM F 963 testing and certification
requirements were included in that
section of the December 28, 2009 notice.
The absence of a notice of requirements
prevented the testing and certification
stay from being lifted with regard to toys
subject to ASTM F 963. While the
publication of this notice would have
had the effect of lifting the testing and
certification stay with regard to ASTM
F 963, at the decisional meeting on July
20, 2011, the Commission voted to stay
enforcement of the testing and
certification requirements of section 14
of the CPSA with respect to toys subject
to ASTM F 963 until December 31,
2011.

Accordingly, each manufacturer of a
children’s product covered by F 963-08
and/or section 4.27 of ASTM F 963—
07¢1 (toy chests) must have any such
product manufactured after December
31, 2011, tested by a third party
conformity assessment body accredited
to do so and must issue a certificate of

compliance with applicable sections of
ASTM F 963-08 and/or section 4.27 of
ASTM F 963—-07¢1 based on that testing.
(Under the CPSA, the term
“manufacturer” includes anyone who
manufactures or imports a product.)

This notice of requirements is exempt
from the notice and comment
rulemaking requirements of the
Administrative Procedure Act, 5 U.S.C.
553 (see section 14(a)(3)(G) of the CPSA,
as added by section 102(a)(2) of the
CPSIA (15 U.S.C. 2063(a)(3)(G)).

II. Accreditation Requirements

A. Baseline Third Party Conformity
Assessment Body Accreditation
Requirements

For a third party conformity
assessment body to be accredited to test
children’s products for conformity with
one or more of the ASTM F 963 toy
standards identified earlier in part I of
this document, it must be accredited by
an ILAC-MRA signatory accrediting
body, and the accreditation must be
registered with, and accepted by, the
Commission. A listing of ILAC-MRA
signatory accrediting bodies is available
on the Internet at: http://ilac.org/
membersbycategory.html. The
accreditation must be to ISO Standard
ISO/IEC 17025:2005, “‘General
Requirements for the Competence of
Testing and Calibration Laboratories,”
and the scope of the accreditation must
expressly include references to one or
more of the following sections of ASTM
F 963-08, Standard Consumer Safety
Specification for Toy Safety, and/or 4.27
of ASTM F 963-07¢1, the consumer
product safety standard for toy chests

e ASTM F 963-07¢1

—Section 4.27—Toy Chests (except labeling
and/or instructional literature
requirements)

¢ ASTMF 963-08

—Section 4.3.5.2, Surface Coating
Materials—Soluble Test for Metals

—Section 4.3.6.3, Cleanliness of Liquids,
Pastes, Putties, Gels, and Powders (except
for cosmetics and tests on formulations
used to prevent microbial degradation)

—Section 4.3.7, Stuffing Materials

—Section 4.5, Sound Producing Toys

—Section 4.6, Small Objects (except labeling
and/or instructional literature
requirements)

—Section 4.7, Accessible Edges (except
labeling and/or instructional literature
requirements)

—Section 4.8, Projections

—Section 4.9, Accessible Points (except
labeling and/or instructional literature
requirements)

—Section 4.10, Wires or Rods

—Section 4.11, Nails and Fasteners

—Section 4.12, Packaging Film

—Section 4.13, Folding Mechanisms and
Hinges

—Section 4.14, Cords, Straps, and Elastics

—Section 4.15, Stability and Overload
Requirements

—Section 4.16, Confined Spaces

— Section 4.17, Wheels, Tires, and Axles

—Section 4.18, Holes, Clearances, and
Accessibility of Mechanisms

—Section 4.19, Simulated Protective Devices
(except labeling and/or instructional
literature requirements)

—Section 4.20.1, Pacifiers with Rubber
Nipples/Nitrosamine Test

—Section 4.20.2, Toy Pacifiers

—Section 4.21, Projectile Toys

—Section 4.22, Teethers and Teething Toys

—Section 4.23.1, Rattles with Nearly
Spherical, Hemispherical, or Circular
Flared Ends

—Section 4.24, Squeeze Toys

—Section 4.25, Battery-Operated Toys
(except labeling and/or instructional
literature requirements)

—Section 4.26, Toys Intended to Be Attached
to a Crib or Playpen (except labeling and/
or instructional literature requirements)

—Section 4.27, Stuffed and Beanbag-Type
Toys

—Section 4.30, Toy Gun Marking

—Section 4.32, Certain Toys with Spherical
Ends

—Section 4.35, Pompoms

—Section 4.36, Hemispheric-Shaped Objects

—Section 4.37, Yo-Yo Elastic Tether Toys

—Section 4.38, Magnets (except labeling and/
or instructional literature requirements)

—Section 4.39, Jaw Entrapment in Handles
and Steering Wheels

A true copy, in English, of the
accreditation and scope documents
demonstrating compliance with the
requirements of this notice must be
registered with the Commission
electronically. The additional
requirements for accreditation of
firewalled and governmental conformity
assessment bodies are described in parts
I1.B and II.C of this document below.

The Commission will maintain on its
Web site an up-to-date listing of third
party conformity assessment bodies
whose accreditations it has accepted
and the scope of each accreditation.
Subject to the limited provisions for
acceptance of “retrospective” testing
noted in part IV below, once the
Commission adds a third party
conformity assessment body to that list,
the third party conformity assessment
body may commence testing children’s
products to support the manufacturer’s
certification that the product complies
with the applicable toy safety standards
identified earlier in part I of this
document.

B. Additional Accreditation
Requirements for Firewalled Conformity
Assessment Bodies

In addition to the baseline
accreditation requirements in part ILA
of this document above, firewalled
conformity assessment bodies seeking
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accredited status must submit to the
Commission copies, in English, of their
training documents, showing how
employees are trained to notify the
Commission immediately and
confidentially of any attempt by the
manufacturer, private labeler, or other
interested party to hide or exert undue
influence over the third party
conformity assessment body’s test
results. This additional requirement
applies to any third party conformity
assessment body in which a
manufacturer or private labeler of a
children’s product to be tested by the
third party conformity assessment body
owns an interest of 10 percent or more.
While the Commission is not addressing
common parentage of a third party
conformity assessment body and a
children’s product manufacturer at this
time, it will be vigilant to see if this
issue needs to be addressed in the
future.

As required by section 14(f)(2)(D) of
the CPSA, the Commission must
formally accept, by order, the
accreditation application of a third party
conformity assessment body before the
third party conformity assessment body
can become an accredited firewalled
conformity assessment body.

C. Additional Accreditation
Requirements for Governmental
Conformity Assessment Bodies

In addition to the baseline
accreditation requirements of part II.A
of this document above, the CPSIA
permits accreditation of a third party
conformity assessment body owned or
controlled, in whole or in part, by a
government if:

¢ To the extent practicable,
manufacturers or private labelers
located in any nation are permitted to
choose conformity assessment bodies
that are not owned or controlled by the
government of that nation;

e The third party conformity
assessment body’s testing results are not
subject to undue influence by any other
person, including another governmental
entity;

e The third party conformity
assessment body is not accorded more
favorable treatment than other third
party conformity assessment bodies in
the same nation who have been
accredited;

e The third party conformity
assessment body’s testing results are
accorded no greater weight by other
governmental authorities than those of
other accredited third party conformity
assessment bodies; and

e The third party conformity
assessment body does not exercise
undue influence over other

governmental authorities on matters
affecting its operations or on decisions
by other governmental authorities
controlling distribution of products
based on outcomes of the third party
conformity assessment body’s
conformity assessments.

The Commission will accept the
accreditation of a governmental third
party conformity assessment body if it
meets the baseline accreditation
requirements of part II.A of this
document above, and meets the
additional conditions stated here. To
obtain this assurance, CPSC staff will
engage the governmental entities
relevant to the accreditation request.

III. How does a third party conformity
assessment body apply for acceptance
of its accreditation?

The Commission has established an
electronic accreditation acceptance and
registration system accessed via the
Commission’s Internet site at: http://
www.cpsc.gov/about/cpsia/
labaccred.html. The applicant provides,
in English, basic identifying information
concerning its location, the type of
accreditation it is seeking, and
electronic copies of its accreditation
certificate and scope statement from its
ILAG-MRA signatory accreditation
body, and firewalled third party
conformity assessment body training
document(s), if relevant.

Commission staff will review the
submission for accuracy and
completeness. In the case of baseline
third party conformity assessment
bodies and government-owned or
government-operated conformity
assessment bodies, when that review
and any necessary discussions with the
applicant are satisfactorily completed,
the third party conformity assessment
body in question is added to the CPSC’s
list of accredited third party conformity
assessment bodies at: http://
www.cpsc.gov/about/cpsia/
labaccred.html. In the case of a
firewalled conformity assessment body
seeking accredited status, when staff’s
review is complete, staff transmits its
recommendation on accreditation to the
Commission for consideration. (A third
party conformity assessment body that
may ultimately seek acceptance as a
firewalled third party conformity
assessment body also can initially
request acceptance as a third party
conformity assessment body accredited
for testing of children’s products other
than those of its owners.) If the
Commission accepts a staff
recommendation to accredit a firewalled
conformity assessment body, the
firewalled conformity assessment body
will be added to the CPSC’s list of

accredited third party conformity
assessment bodies. In each case, the
Commission will notify the third party
conformity assessment body
electronically of acceptance of its
accreditation. All information to
support an accreditation acceptance
request must be provided in the English
language.

Subject to the limited provisions for
acceptance of “retrospective” testing
noted in part IV of this document below,
once the Commission adds a third party
conformity assessment body to the list,
the third party conformity assessment
body may begin testing children’s
products to support certification of
compliance with the applicable toy
safety standards identified earlier in
part I of this document for which it has
been accredited.

IV. Limited Acceptance of Children’s
Product Certifications Based on Third
Party Conformity Assessment Body
Testing Prior to the Commission’s
Acceptance of Accreditation

The Commission will accept a
certificate of compliance with the
applicable sections of Standard
Consumer Safety Specification for Toy
Safety, F 963—08 and/or section 4.27
(toy chests) from ASTM F 963—-07¢1
based on testing performed by an
accredited third party conformity
assessment body (including a
government-owned or -controlled
conformity assessment body, and a
firewalled conformity assessment body)
before the Commission’s acceptance of
its accreditation if:

e At the time of product testing, the
product was tested by a third party
conformity assessment body that was
ISO/IEC 17025 accredited by an
accreditation body that is a signatory to
the ILAC-MRA. For firewalled
conformity assessment bodies, the
firewalled conformity assessment body
must be one that the Commission
accredited, by order, at or before the
time the product was tested, even
though the order will not have included
the test methods specified in this notice.
If the third party conformity assessment
body has not been accredited by a
Commission order as a firewalled
conformity assessment body, the
Commission will not accept a certificate
of compliance based on testing
performed by the third party conformity
assessment body before it is accredited,
by Commission order, as a firewalled
conformity assessment body;

e The third party conformity
assessment body’s application for
testing to the toy standard section(s)
under which the test(s) was conducted
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is accepted by the CPSC on or before
October 3, 2011;

e With regard to tests conducted
under F 963-08, the product was tested
to the applicable section(s) on or after
May 13, 2009; with regard to tests
conducted under section 4.27 of F 963—
07¢1, the product was tested on or after
August 14, 2008;

e The accreditation scope in effect for
the third party conformity assessment
body at the time of testing expressly
included testing to the toy standard
section(s) under which the test(s) was
conducted;

e The test results show compliance
with the applicable current toy
standards; and

e The third party conformity
assessment body’s accreditation,
including inclusion in its scope of the
toy standard section(s) under which the
test(s) was conducted, remains in effect
through the effective date for mandatory
third party testing and manufacturer
certification for conformity with ASTM
F 963-08 and/or section 4.27 of ASTM
F 963-07¢1.

Dated: July 22, 2011.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2011-18962 Filed 8-2-11; 8:45 am]
BILLING CODE 6355-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200, 229, 230, 232, 239,
240, and 249

[Release No. 33-9245; 34-64975; File No.
S7-18-08]

RIN 3235-AK18
Security Ratings

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: In light of the provisions of
Section 939A of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, we are adopting amendments to
replace rule and form requirements
under the Securities Act of 1933 and the
Securities Exchange Act of 1934 for
securities offering or issuer disclosure
rules that rely on, or make special
accommodations for, security ratings
(for example, Forms S—3 and F-3
eligibility criteria) with alternative
requirements.

DATES: Effective Date: This rule is
effective September 2, 2011 except for
the following amendments, which are
effective December 31, 2012:

¢ Amendatory instruction 2
amending 17 CFR 200.800;

e Amendatory instruction 4
amending 17 CFR 229.10;

e Amendatory instruction 10
amending 17 CFR 230.467;

e Amendatory instruction 11
amending 17 CFR 230.473;

e Amendatory instruction 13
amending 17 CFR 232.405;

¢ Amendatory instruction 21
amending 17 CFR 239.38;

e Amendatory instruction 22
amending Form F-8 [referenced in 17
CFR 239.38];

¢ Amendatory instruction 23
removing Form F-9 [referenced in
§239.39];

e Amendatory instruction 24
amending 17 CFR 239.40;

e Amendatory instruction 25
amending Form F-10 [referenced in 17
CFR 239.40];

¢ Amendatory instruction 26
amending 17 CFR 239.41;

e Amendatory instruction 27
amending Form F-80 [referenced in 17
CFR 239.41];

¢ Amendatory instruction 28
amending 17 CFR 239.42;

e Amendatory instruction 29
amending Form F-X [referenced in 17
CFR 239.42];

¢ Amendatory instruction 33
amending 17 CFR 249.240f; and

¢ Amendatory instruction 34
amending Form 40-F [referenced in 17
CFR 249.240f].

FOR FURTHER INFORMATION CONTACT:
Blair Petrillo, Special Counsel in the
Office of Rulemaking, Division of
Corporation Finance, at (202) 551-3430,
or with respect to issuers of insurance
contracts, Keith E. Carpenter, Senior
Special Counsel in the Office of
Disclosure and Insurance Product
Regulation, Division of Investment
Management, at (202) 551-6795, U.S.
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: We are
adopting amendments to rules and
forms under the Securities Act of 1933
(“Securities Act’’),1 and the Securities
Exchange Act of 1934 (‘“Exchange
Act”).2 Under the Securities Act, we are
adopting amendments to Rules 134,3
138,4 139,5 168, Form S-3,7 Form S—4,8

115 U.S.C. 77a et seq.

215 U.S.C. 78a et seq.
317 CFR 230.134.
417 CFR 230.138.
517 CFR 230.139.
617 CFR 230.168.
717 CFR 239.13.

817 CFR 239.25.

Form F-3,% and Form F—4.10 We are
rescinding Form F—9 11 and adopting
amendments to the Securities Act and
Exchange Act forms and rules that refer
to Form F-9 to eliminate those
references.12 We are also amending
Schedule 14A 13 under the Exchange
Act.

1. Introduction

We are adopting amendments today to
remove references to credit ratings in
rules and forms promulgated under the
Securities Act and the Exchange Act. On
February 9, 2011, we proposed
amendments in light of Section 939A of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-
Frank’’) 14 to remove references to credit
ratings in rules and forms under the
Securities Act and the Exchange Act.15
We proposed similar changes in 2008,
prior to the enactment of the Dodd-
Frank Act, but did not act on those
proposals.16

We have considered the role of credit
ratings in our rules under the Securities
Act on several previous occasions and
even proposed removal of some
references to credit ratings prior to the
enactment of the Dodd-Frank Act.1”

917 CFR 239.33.

1017 CFR 239.34.

1117 CFR 239.39.

12 We are removing references to Form F-9 in
Securities Act Forms F-8 [17 CFR 239.38], F-10 [17
CFR 239.40], F-80 [17 CFR 239.41], and Form F—

X [17 CFR 239.42]; in Exchange Act Form 40-F [17
CFR 249.240f], and in the following rules: 17 CFR
200.800, 17 CFR 229.10, 17 CFR 230.134, 17 CFR
230.467, 17 CFR 230.473, and 17 CFR 232.405.

1317 CFR 240.14a-101.

14 Pub. L. No. 111-203, 124 Stat. 1376 (2010).
Section 939A of the Dodd-Frank Act requires that
we ‘“review any regulation issued by [us] that
requires the use of an assessment of the credit-
worthiness of a security or money market
instrument and any references to or requirements in
such regulations regarding credit ratings.” Once we
have completed that review, the statute provides
that we modify any regulations identified in our
review to “remove any reference to or requirement
of reliance on credit ratings and to substitute in
such regulations such standard of credit-
worthiness” as we determine to be appropriate.

15 See Security Ratings, Release No. 33—9186 (Feb.
9, 2011) [76 FR 8946] (2011 Proposing Release”).

16 See Security Ratings, Release No. 33—8940 (July
1, 2008) [73 FR 40106] (“2008 Proposing Release”).
In 2009, we re-opened the comment period for the
release for an additional 60 days. See References to
Ratings of Nationally Recognized Statistical Rating
Organizations, Release No. 33—9069 (Oct. 5, 2009)
[74 FR 52374]. Public comments on both of these
releases were published under File No. S7-18-08
and are available at http://www.sec.gov/comments/
57-18-08/s71808.shtml. Comments also are available
for Web site viewing and printing in the
Commission’s Public Reference Room, 100 F Street,
NE., Washington, DC 20549, on official business
days between the hours of 10 a.m. and 3 p.m.

17 See the 2008 Proposing Release for a discussion
of the history and background of references to credit
ratings in rules and regulations under the Securities
Act. See also Credit Ratings Disclosure, Release No.

Continued
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While we recognize that credit ratings
play a significant role in the investment
decisions of many investors, we want to
avoid using credit ratings in a manner
that suggests in any way a “‘seal of
approval” on the quality of any
particular credit rating or rating agency,
including any nationally recognized
statistical rating organization
(“NRSRO”). Similarly, the legislative
history indicates that Congress, in
adopting Section 9394, intended to
“reduce reliance on credit ratings.” 18
The rules we are adopting today seek to
reduce our reliance on credit ratings for
regulatory purposes while also
preserving the use of Form S-3 (and
similar forms) for issuers that we believe
are widely followed in the market.

As discussed in more detail below, we
are adopting the amendments with
certain changes from the proposals. We
received 48 comment letters on the 2011
Proposing Release and have modified
the final amendments in certain respects
in response to the comments we
received.

We are adopting amendments today to
revise General Instruction 1.B.2. of Form
S—-3 and Form F-3 to provide that an
offering of non-convertible securities,
other than common equity, is eligible to
be registered on Form S-3 and Form F-
3 if:

(i) The issuer has issued (as of a date
within 60 days prior to the filing of the
registration statement) at least $1 billion
in non-convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the
Securities Act, over the prior three
years; or

(ii) The issuer has outstanding (as of
a date within 60 days prior to the filing
of the registration statement) at least
$750 million of non-convertible
securities, other than common equity,
issued in primary offerings for cash, not
exchange, registered under the
Securities Act; or

(iii) The issuer is a wholly-owned
subsidiary of a well-known seasoned
issuer (“WKSI”) as defined in Rule 405
under the Securities Act; 19 or

(iv) The issuer is a majority-owned
operating partnership of a real estate
investment trust (“REIT”) that qualifies
as a WKSI; or

33-9070 (Oct. 7, 2009) [74 FR 53086], which
includes a proposal to require disclosure regarding
credit ratings under certain circumstances.

18 See Report of the House of Representatives
Financial Services Committee to Accompany H.R.
4173, H. Rep. No. 111-517 at 871 (2010). The
legislative history does not, however, indicate that
Congress intended to change the types of issuers
and offerings that could rely on the Commission’s
forms.

1917 CFR 230.405.

(v) The issuer discloses in the
registration statement that it has a
reasonable belief that it would have
been eligible to register the securities
offerings proposed to be registered
under such registration statement
pursuant to General Instruction I.B.2 of
Form S-3 or Form F-3 in existence
prior to the new rules, discloses the
basis for such belief, and files the final
prospectus for any such offering on or
before the date that is three years from
the effective date of the amendments.
As before today’s amendments, issuers
using Form S-3 or Form F-3 would also
need to satisfy the other relevant
requirements of Form S—3 and Form F-
3, including the requirements in General
Instruction I.A. of those forms.20

We are also rescinding Form F—9
under the Securities Act because we
believe that regulatory changes have
rendered the form unnecessary. Further,
we are adopting amendments to Rules
138, 139 and 168 under the Securities
Act and Schedule 14A under the
Exchange Act so that they refer to the
new eligibility criteria in Form S—3 and
Form F-3. Finally, we are removing
Rule 134(a)(17) under the Securities
Act.

I1. Discussion of the Amendments

A. Primary Offerings of Non-Convertible
Securities Other Than Common Equity

1. Background of Form S-3 and Form
F-3

Form S-3 and Form F-3 are the
“short forms” used by eligible issuers to
register securities offerings under the
Securities Act. These forms allow
eligible issuers to rely on reports they
have filed under the Exchange Act to
satisfy many of the disclosure
requirements under the Securities Act.
Form S-3 and Form F-3 eligibility for
primary offerings also enables eligible
issuers to conduct primary offerings “‘off
the shelf” under Securities Act Rule
415.21 Rule 415 provides considerable
flexibility in accessing the public
securities markets in response to
changes in the market and other factors.
Issuers that are eligible to register these
primary “shelf” offerings under Rule
415 are permitted to register securities
offerings prior to planning any specific
offering and, once the registration
statement is effective, offer securities in
one or more tranches without waiting
for further Commission action. To be
eligible to use Form S-3 or Form F-3,
an issuer must meet the form’s
eligibility requirements as to registrants,

20 We are also adopting a technical amendment to
General Instruction I.B.5 of Form S-3.
2117 CFR 230.415.

which generally pertain to reporting
history under the Exchange Act,22 and
at least one of the form’s transaction
requirements.23 One such transaction
requirement permits registrants to
register primary offerings of non-
convertible securities, if they are rated
investment grade by at least one
NRSRO.24 General Instruction I.B.2.
provides that a security is “investment
grade” if, at the time of sale, at least one
NRSRO has rated the security in one of
its generic rating categories, typically
the four highest, which signifies
investment grade.

General Instruction 1.B.2. to Form S—
3 provides issuers of non-convertible
securities whose public float does not
reach the required threshold, or that do
not have a public float, with an alternate
means of becoming eligible to register
offerings on Form S-3. Consistent with
Form S-3, the Commission also adopted
a provision in Form F-3 providing for
the eligibility of a primary offering of
investment grade non-convertible
securities by eligible foreign private
issuers.25

Since the adoption of those rules
relating to security ratings in Form S—

22 See General Instruction L.A. to Forms S-3 and
F-3.

23 See General Instruction LB to Forms S—3 and
F-3. In addition to permitting offerings of
investment grade securities, an issuer who meets
the eligibility criteria in General Instruction LA.
may use Form S-3 or Form F-3 for primary
offerings if the issuer has a public float in excess
of $75 million, transactions involving secondary
offerings, and rights offerings, dividend
reinvestment plans, warrants and options. In
addition, certain subsidiaries are eligible to use
Form S-3 or Form F-3 for debt offerings if the
parent company satisfies the eligibility
requirements in General Instruction LA. and
provides a full and unconditional guarantee of the
obligations being registered by the subsidiary.
Pursuant to the revisions to Form S-3 and Form F—
3 adopted in 2007, issuers also may conduct
primary securities offerings registered on these
forms without regard to the size of their public float
or the rating of debt securities being offered, so long
as they satisfy the other eligibility conditions of the
respective forms, have a class of common equity
securities listed and registered on a national
securities exchange, and the issuers do not sell
more than the equivalent of one-third of their
public float in primary offerings over any period of
12 calendar months. See Revisions to Eligibility
Requirements for Primary Offerings on Forms S-3
and F-3, Release No. 33—-8878 (Dec. 19, 2007) [72
FR 73534].

24 See General Instruction 1.B.2. to Forms S-3 and
F-3.

25 General Instruction I.B.2. of Form F-3. See
Adoption of Foreign Issuer Integrated Disclosure
System, Release No. 33-6437 (Nov. 19, 1982) [47 FR
54764]. In 1994, the Commission expanded the
eligibility requirement to delete references to debt
or preferred securities and provide Form F-3
eligibility for other investment grade securities
(such as foreign currency or other cash settled
derivative securities). See Simplification of
Registration of Reporting Requirements for Foreign
Companies, Release No. 33-7053A (May 12, 1994)
[59 FR 25810].
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3 and Form F-3, other Commission
forms and rules relating to securities
offerings or issuer disclosures have
included requirements that likewise rely
on securities ratings.26 Among them are
Form F-9,27 Forms S—4 and F—4,28 and
Exchange Act Schedule 14A.29

2. The 2011 Proposing Release

In February 2011, we proposed to
revise the instructions to Form S-3 and
Form F-3 so that they would no longer
refer to security ratings by an NRSRO as
a transaction requirement to permit
issuers to register primary offerings of
non-convertible securities for cash.
Instead, we proposed that these forms
would be available to register primary
offerings of non-convertible securities if
the issuer has issued (as of a date within
60 days prior to the filing of the
registration statement) for cash at least
$1 billion in non-convertible securities,
other than common equity, in offerings
registered under the Securities Act, over
the prior three years. The proposals in
the 2011 Proposing Release were
substantially similar to amendments
that were proposed in 2008.3°

3. Comments Received on the 2011
Proposing Release

We received 48 comment letters on
the 2011 Proposing Release.31 We
received nine comment letters from law
firms, nine comment letters from
associations or industry groups, 16
comment letters from utility companies,
one comment letter from an institutional
investor, two comment letters from
banks or bank holding companies and
11 comment letters from other
interested parties. The majority of the
comments focused on the proposals to
amend the eligibility criteria for Form
S—3 and Form F-3.

All of the commentators suggested
modifications to the proposals to amend

26 This release addresses rules and forms filed by
issuers, disclosures made by issuers and relevant
offering safe harbors under the Securities Act and
Schedule 14A under the Exchange Act. In separate
releases to be considered at a later date, the
Commission intends to adopt rules to address other
rules and forms that rely on an investment grade
ratings component.

27 See General Instruction I. of Form F-9.

28 See General Instruction B.1 of Form S—-4 and
General Instruction B.1(a) of Form F—4.

29 See Note E and Item 13 of Schedule 14A.

30 See note 16 above.

31The public comments we received on the 2011
Proposing Release are available on our Web site at
http://www.sec.gov/comments/s7-18-08/
$71808.shtml. In addition, to facilitate public input
on the Dodd-Frank Act, we provided a series of e-
mail links, organized by topic, on our Web site at
http://www.sec.gov/spotlight/
regreformcomments.shtml. The public comments
we received on Section 939A of the Dodd-Frank Act
are available on our Web site at http://www.sec.gov/
comments/df-title-ix/credit-rating-agencies/credit-
rating-agencies.shtml.

Form S-3 and Form F-3. Several
commentators believed that Congress
did not intend to change the pool of
issuers eligible to use Form S-3 and
Form F-3.32 Commentators generally
did not believe that the Form S—-3 and
Form F-3 criteria needed to mirror the
standard for issuers to qualify as
WKSIs.33 In particular, commentators
noted that the proposed non-convertible
securities (other than common equity)
offering standard in the 2011 Proposing
Release was disproportionately higher
than the standard for primary offerings
on Form S-3 and Form F-3 by issuers
that have an aggregate market value of
$75 million or more for their voting and
non-voting common equity held by non-
affiliates.?4 As a result, commentators
raised concerns that the proposals
would result in issuers who are
currently eligible to use Form S-3 or
Form F-3 losing that eligibility.35

In the 2011 Proposing Release, we
requested comment on whether we
should adopt rules that would keep the
pool of issuers currently eligible to use
Form S-3 and Form F-3 substantially
the same. Commentators suggested
several alternatives to the proposals in
the 2011 Proposing Release that may
preserve Form S—3 and Form F-3
eligibility for certain issuers. The
commentators generally believed that
the alternatives suggested would reserve
the use of Form S—-3 and Form F-3 for
issuers that were widely followed in the

32 See letters from Securities Industry and
Financial Markets Association dated March 18,
1011 (SIFMA), SCANA Corporation dated March
28, 2011 (SCANA), Public Service Enterprise Group
dated March 28, 2011 (PSEG), Davis Polk &
Wardwell dated March 25, 2011 (Davis Polk),
Exelon Corporation dated March 28, 2011 (Exelon),
National Association of Real Estate Investment
Trusts dated March 28, 2011 (NAREIT), The
Financial Services Roundtable dated March 28,
2011 (Roundtable), Pepco Holdings, Inc. dated
March 28, 2011 (Pepco), Edison Electric Institute
dated March 28, 2011 (EEI) and Society of
Corporate Secretaries & Governance Professionals
dated April 1, 2011 (SCSGP).

33 See letters from SIFMA, Debevoise & Plimpton
LLP dated March 29, 2011 (Debevoise), Davis Polk,
Cleary, Exelon, NAREIT, SCSGP, McGuire Woods
LLP dated March 28, 2011 (McGuire Woods) and
UnionBanCal Corporation dated March 28, 2011
(UnionBanCal).

34 See letters from Davis Polk, Cleary, McGuire
Woods, Debevoise, UnionBanCal, NAREIT, SCSGP
and Exelon.

35 See letters from Boeing Capital Corporation
dated March 25, 2011 (BCC), EEI, Central Hudson
Gas & Electric Corporation dated March 16, 2011
(Central Hudson), PSEG, DTE Energy Company
dated March 28, 2011 (DTE), Alliant Energy
Corporation dated March 28, 2011 (Alliant), PNM
Resources, Inc. dated March 28, 2011 (PNM), The
Laclede Group, Inc. dated March 29, 2011 (Laclede),
Vectren Corporation dated April 5, 2011 (Vectren),
Sutherland Asbill & Brennan LLP dated March 28,
2011 (Sutherland), Roundtable, NAREIT, SCSGP
and American Council of Life Insurers dated May
11, 2011 (ACLI).

marketplace. Some of the alternatives
suggested by commentators include:

e Allowing either wholly or majority-
owned subsidiaries of WKSIs to use
Form S-3 or Form F-3; 36

¢ Basing the eligibility standard on
having $1 billion of non-convertible
securities other than common equity
outstanding; 37

e Lowering the $1 billion threshold
(commentators suggested various
thresholds with some as low as $250
million); 38

¢ Extending the measurement period
for the $1 billion threshold to five years
from three years; 3°

¢ Allowing securities issued in
unregistered offerings of non-
convertible securities other than
common equity to be included in the
calculation of the $1 billion
threshold; 40

¢ Allowing non-convertible securities
other than common equity issued in
registered exchange offerings to be
included in the $1 billion calculation; 42

¢ Allowing U.S. dollar denominated
non-convertible securities other than
common equity issued in Regulation S
offerings to be included in the $1 billion
calculation; 42

¢ Adding an exception to allow
regulated operating subsidiaries of
utility companies to continue to use
Form S—3 and Form F-3;43

¢ Adding an exception that would
allow insurance company issuers of

36 See letters from BCC, Exelon, EEI, SCSGP,
Southern, McGuire Woods, Dominion, Alliant,
Laclede, Debevoise, Madison Gas and Electric
Company dated March 29, 2011 (MGE),
UnionBanCal and Vectren.

37 See letters from SIFMA, BCC, Cleary, AEP,
SCANA, Oglethorpe, PSEG, EEL DTE, UnionBanCal
and ACLI. The letter from Debevoise indicates that
they would support a debt outstanding test lower
than $1 billion, but they did not specify a threshold.
The letter from Sutherland supports using a non-
convertible security (other than common equity)
outstanding test with a $500 million threshold.

38 See letters from Davis Polk, Cleary Gottlieb
Steen & Hamilton LLP dated March 28, 2011
(Cleary), McGuire Woods, Debevoise, UnionBanCal,
NAREIT, SCSGP and Sutherland.

39 See letters from Cleary, McGuire Woods,
Dominion, PSEG and EEI

40 See letters from Central Hudson, SIFMA, Davis
Polk, Exelon, NAREIT, McGuire Woods,
Oglethorpe, PSEG, Debevoise, UnionBanCal and
SCSGP.

41 See letters from SIFMA, Exelon, McGuire
Woods, Oglethorpe, PSEG, Debevoise and SCSGP.

42 See letter from Davis Polk.

43 See letters from Central Hudson, Entergy
Corporation dated March 21, 2011 (Entergy),
American Electric Power dated March 28, 2011
(AEP), SCANA, Pepco, Roundtable, The Southern
Company dated March 28, 2011 (Southern),
Dominion Resources, Inc. dated March 28, 2011
(Dominion), Wisconsin Energy Corporation dated
March 28, 2011 (Wisconsin Energy), Alliant, DTE,
EE] Laclede, American Gas Association dated
March 28, 2011 (AGA) and Vectren.
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certain insurance contracts to continue
to use Form S-3 and Form F-3;44 and

¢ Adding an exception that would
allow operating partnership subsidiaries
of REITSs to continue to use Form S-3
and Form F-3.45

Several commentators did not believe
that the new eligibility criteria for Form
S—3 and Form F-3 for primary offerings
of non-convertible securities, other than
common equity, should be based on the
WKSI standard because it is
disproportional to the criteria in Form
S-3 and Form F-3 for primary offerings
made in reliance on General Instruction
1.B.1 of Form S-3 and Form F-3.46
Commentators noted that the WKSI
standard should be more stringent than
the criteria for Form S-3 and Form F—
3 eligibility because of the benefits, such
as automatic shelf registration, that
WKSI status confers.4” Some
commentators suggested that we should
provide additional, alternative criteria
for Form S—3 and Form F-3 eligibility.48

In addition, some commentators
believed the three-year look back for the
$1 billion threshold in the 2011
Proposing Release was arbitrary and
could have significant consequences.
One commentator believed that the
volume standard could be “volatile”
particularly in times of financial
uncertainty.#® One commentator did not
believe its following in the marketplace
would be affected by the timing of its
debt issuances and would not be
significantly affected if it did not issue
$1 billion in three years.5° One
commentator did not believe Form S-3
and Form F-3 eligibility should be
based on the frequency of debt
issuances and believed issuers would be

44 See letters from Sutherland, Roundtable, and
ACLI Issuers of certain insurance contracts (e.g.,
contracts with so-called “‘market value adjustment”
features and contracts that provide insurance
benefits in connection with assets held in an
investor’s mutual fund, brokerage, or investment
advisory account) are currently eligible to use Form
S—3 and Form F-3 under General Instruction I.B.2.
if these contracts have investment grade ratings.
Market value adjustment (“MVA”) features have
historically been associated with annuity and life
insurance contracts that provide a specified rate of
return to purchasers. In order to protect the insurer
against the risk that a purchaser may take
withdrawals from the contract at a time when the
market value of the insurer’s assets that support the
contract has declined due to rising interest rates,
insurers sometime impose an MVA upon surrender.
Under an MVA feature, the insurer adjusts the
proceeds a purchaser receives upon early surrender
to reflect changes in the market value of its portfolio
securities supporting the contract.

45 See letter from NAREIT.

46 See letters from Davis Polk, Cleary, McGuire
Woods, Debevoise, UnionBanCal and NAREIT.
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48 See letters from SIFMA, BCC and Exelon.

49 See letter from Orchard Street Partners LLC
dated February 10, 2011 (Orchard Street).

50 See letter from BCC.

followed on the basis of their debt
outstanding.5® Several utility company
commentators noted that debt issuances
within their industry are done on an
irregular basis in connection with large
capital projects, which would make the
three-year test difficult to satisfy on a
consistent basis.52

Commentators generally believed that
if issuers were unable to satisfy the
proposed standard, they would seek to
raise capital in the private markets
instead of registering offerings on Form
S—1.53 Commentators believed that
private offerings would be more
efficient and take less time than a
registered offering on Form S—1.54
Commentators noted that using the
private markets would make it difficult
for issuers to ever gain eligibility for
Form S-3 because the amount of non-
convertible securities (other than
common equity) issued in private
offerings is not included in calculating
the $1 billion threshold under the
proposal.55 Commentators also noted
that if issuers were to use the private
markets, it would be inconsistent with
the Commission’s policy preference for
registered offerings.56

We have reviewed and considered all
of the comments we received on the
proposed amendments. The adopted
amendments reflect changes made in
response to many of these comments.
These changes are discussed in more
detail below.

4. Amendments

(i) Replace Investment Grade Rating
Criterion With Alternative Criteria

(a) Overview

Today we are adopting amendments
to revise the transaction eligibility
criteria for registering primary offerings
of non-convertible securities on Forms
S-3 and F-3. After considering the
comments we received on the 2011
Proposing Release, we believe that the
amendments we are adopting today
provide an appropriate and workable
alternative to credit ratings for
determining whether an issuer should
be able to use Form S-3 and Form F—
3 and have access to the shelf offering
process.

51 See letter from Exelon.

52 See letters from Entergy, Exelon, Dominion,
Wisconsin Energy, Alliant, Oglethorpe, DTE and
EEL

53 See letters from NAREIT, Davis Polk, Central
Hudson, Entergy, Exelon, Oglethorpe, PSEG, DTE,
Laclede and AGA.

54 See letters from Central Hudson, Entergy and
Exelon.

55 See letters from Central Hudson, SIFMA,
Oglethorpe and DTE.

56 See letters from Davis Polk, NAREIT and EEIL

The instructions to Forms S—-3 and F-
3 will no longer refer to security ratings
by an NRSRO as a transaction
requirement to permit issuers to register
primary offerings of non-convertible
securities for cash. Instead, these forms
will be available to register primary
offerings of non-convertible securities
other than common equity if:

(i) The issuer has issued (as of a date
within 60 days prior to the filing of the
registration statement) at least $1 billion
in non-convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the
Securities Act, over the prior three
years; or

(ii) The issuer has outstanding (as of
a date within 60 days prior to the filing
of the registration statement) at least
$750 million of non-convertible
securities, other than common equity,
issued in primary offerings for cash, not
exchange, registered under the
Securities Act; or

(iii) The issuer is a wholly-owned
subsidiary of a WKSI as defined in Rule
405 under the Securities Act; or

(iv) The issuer is a majority-owned
operating partnership of a REIT that
qualifies as a WKSI; or

(v) The issuer discloses in the
registration statement that it has a
reasonable belief that it would have
been eligible to register the securities
offerings proposed to be registered
under such registration statement
pursuant to General Instruction I.B.2 of
Form S-3 or Form F-3 in existence
prior to the new rules, discloses the
basis for such belief, and files the final
prospectus for any such offering on or
before the date that is three years from
the effective date of the amendments.57

We are modifying eligibility criteria
for use of Form S-3 and Form F-3 from
the proposal because we are persuaded
by commentators’ arguments that the
criteria from the 2011 Proposing Release
could result in some issuers who should
be eligible to use Form S-3 or Form F—
3 because of their wide market
following and who are currently eligible
to no longer be eligible. As we noted in
the 2011 Proposing Release, we are not
aware of anything in the legislative
history to indicate that Congress
intended to substantially alter the pool
of issuers eligible for short-form

57 See revised General Instruction I.B.2. of Forms
S—3 and F-3. We are also deleting the reference to
General Instruction 1.B.2 in Instruction 3 to the
signature block of Forms S—3 and F-3. Instruction
3 to the signature block of Form S-3 and Form F—
3 provides that a registrant may sign the registration
statement even if a final credit rating has not been
issued so long as the registrant states its reasonable
belief that the rating will be issued by the time of
sale. See Section IL.B. below for a discussion of
General Instruction I.B.5.



Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46607

registration and access to the shelf
registration process.?8 Accordingly, we
believe that any alternative standard for
Form S-3 and Form F-3 eligibility that
does not refer to credit ratings should
preserve the forms and access to the
shelf registration process for issuers
who have a wide following in the
marketplace.>® These modifications to
the proposals should preserve short-
form eligibility for widely followed
issuers. In addition to adding a non-
convertible securities issued criteria, as
proposed, we are also adding other
criteria intended to allow widely
followed issuers access to Form S—3 and
Form F-3 and the shelf registration
process.60 These criteria do not
distinguish among issuers by the quality
of their credit but instead focus on wide
following in the marketplace. Those
modifications are discussed in more
detail below.

In the 2011 Proposing Release, we
solicited comment specifically related to
how the proposals would affect
operating subsidiaries of utility
companies, REITs and insurance
company issuers of certain insurance
contracts. Among other things, we asked
whether we should adopt industry-
specific provisions that would enable
these companies to continue to file
registration statements on Form S-3 and
Form F-3. The revisions we have made
to the proposals, including the addition
of several alternative standards, would
allow widely followed issuers to use
Form S—3 and Form F-3, and we believe
that most of the operating subsidiaries
of utility companies, REITs and
insurance company issuers of certain
insurance contracts that may have been
excluded under the proposals will be
included under the amendments we are
adopting today.6?

(b) $1 Billion of Non-Convertible
Securities (Other Than Common Equity)
Issued or $750 Million of Non-
Convertible Securities (Other Than
Common Equity) Outstanding

We are adopting the $1 billion of non-
convertible securities, other than
common equity, issued over three years
criterion as proposed because we
believe it would be an appropriate
indicator of whether an issuer is widely

58 See 2011 Proposing Release, supra, note 15, at
note 20.

59 See Securities Offering Reform, Release No. 33—
8591 (Aug. 3, 2005) [70 FR 44722], where we said
that we believed issuers with a wide following
would produce “Exchange Act reports that not only
are reliable but also are broadly scrutinized by
investors and the markets.”

60 We note that none of these criteria are a
standard of credit worthiness.

61 See Section II.A.4.ii below for a discussion of
the impact of the amendments.

followed. In addition, we are persuaded
by commentators’ arguments that
focusing solely on issuances over the
past three years may inappropriately
limit use of Form S-3 or Form F-3. We
agree that considering outstanding
securities issued in primary registered
offerings would result in issuers for
whom short form registration is
appropriate being eligible to use Form
S—3 or Form F-3. As a result, we are
amending General Instruction 1.B.2. of
Form S-3 and Form F-3 to provide that,
among other things and in addition to
the $1 billion of non-convertible
securities, other than common equity,
issued over three years criterion, an
issuer that has at least $750 million of
non-convertible securities, other than
common equity, issued in primary
offerings for cash, not exchange,
registered under the Securities Act
outstanding (as measured from a date
within 60 days prior to the filing of the
registration statement) will be eligible to
register on Form S-3 or Form F-3 if the
issuer meets the other requirements
(such as those in General Instruction
I.A.) of the form. For the non-
convertible securities (other than
common equity) outstanding criteria, we
chose a level of $750 million because
we believe this threshold will allow
currently eligible issuers to continue to
use Form S-3 and Form F-3 while
preserving the forms’ use for widely
followed issuers. As noted above,
several commentators supported a lower
threshold than $1 billion.62 While most
of those commentators supported a
threshold ranging from $250 million to
$500 million, we believe setting the
threshold to $750 million of non-
convertible securities (other than
common equity) outstanding will
encourage registered offerings and assist
in maintaining the availability of Form
S-3 and Form F-3 for currently eligible
issuers while also preserving Form S-3
and Form F-3 for widely followed
issuers. This alternative will allow
companies that have irregular issuances
of non-convertible securities (other than
common equity), but that still have
significant amounts of non-convertible
securities (other than common equity)
issued in primary, registered offerings
outstanding, to continue to have access
to short-form registration and the shelf
offering process. Similarly, by also
adopting the $1 billion issued over three
years threshold, we believe issuers who
may issue a significant amount of non-
convertible securities over a three-year
period but then retire a portion of those
securities based on prevailing market

62 See note 38 above. The commentators included

law firms and industry groups.

conditions will be able to continue to be
eligible to use Form S—3 and Form
F-3.

Consistent with the 2011 Proposing
Release, the revised thresholds should
be calculated consistent with the
standards used to determine WKSI
status. As a result, in determining
compliance with both the $1 billion
issued and the $750 million outstanding
thresholds:

o Issuers can aggregate the amount of
non-convertible securities, other than
common equity, issued in registered
primary offerings that were issued
within the previous three years
(measured as of a date within 60 days
prior to the filing of the registration
statement) or, for the non-convertible
securities (other than common equity)
outstanding threshold, that are
outstanding as of a date within 60 days
prior to the filing of the registration
statement;

e Issuers can include only such non-
convertible securities, other than
common equity, that were issued in
registered primary offerings for cash and
not registered exchange offers; 63 and

e Parent company issuers only can
include in their calculation the
principal amount of their full and
unconditional guarantees, within the
meaning of Rule 3-10 of Regulation S—
X,54 of non-convertible securities, other
than common equity, of their majority-
owned subsidiaries issued in registered
primary offerings for cash over the prior
three years or, for the non-convertible
securities (other than common equity)
outstanding threshold, that are
outstanding as of a date within 60 days
prior to the filing of the registration
statement.

In response to public comment, we
have added an instruction to Form S-3
and Form F-3 clarifying how insurance
company issuers should calculate the $1
billion issued and $750 million
outstanding thresholds. Insurance
company issuers, when registering
offerings of insurance contracts,?5 will
be permitted to include in their
calculation the amount of insurance
contracts, including variable insurance
contracts, issued in offerings registered
under the Securities Act over the prior

63ssuers will not be permitted to include the
principal amount of securities that were offered in
registered exchange offers by the issuer when
determining compliance with the eligibility
thresholds. A substantial portion of these offerings
involve registered exchange offers of substantially
identical securities for securities that were sold in
private offerings.

6417 CFR 210.3-10.

65 For this purpose, an “insurance contract” is a
security that is subject to regulation under the
insurance laws of any State or Territory of the
United States or the District of Columbia.
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three years, or for the non-convertible
securities (other than common equity)
outstanding threshold, that are
outstanding as of a date within 60 days
prior to the filing of the registration
statement.®¢ We believe that insurance
company issuers that have a significant
amount of registered contracts issued or
outstanding receive sufficient scrutiny
by the marketplace that short-form
registration is appropriate for insurance
contracts of those issuers. We also
believe that calculating the eligibility
thresholds in this manner will enable
insurance company issuers that are
currently eligible to use Form S-3 and
Form F-3 to register insurance contract
offerings, and that are unable to rely on
the alternative eligibility criteria, to
remain eligible to use those forms.

In calculating the $1 billion or the
$750 million amount, as applicable,
issuers generally will be permitted to
include the principal amount of any
debt and the greater of liquidation
preference or par value of any non-
convertible preferred stock that were
issued in primary registered offerings
for cash.7 In calculating the $1 billion
amount or the $750 million amount, as
applicable, an insurance company,
when using Form S-3 or Form F-3 to
register insurance contracts, may
include the purchase payments or
premium payments for insurance
contracts issued in offerings registered
under the Securities Act over the prior
three years, or for the non-convertible
securities (other than common equity)
outstanding threshold, the contract
value as of the measurement date, of any
outstanding insurance contracts issued
in offerings registered under the
Securities Act.68

Several commentators asserted that
we should allow issuers to include
securities issued in unregistered
transactions to be included in the
eligibility threshold.®9 In addition, some

66 One commenter asked that we clarify that an
insurance company be permitted to include variable
insurance contracts in calculating whether the
insurance company meets the eligibility threshold.
See letter from Sutherland.

67 In determining the dollar amount of securities
that have been registered during the preceding three
years, issuers will use the same calculation that
they use to determine the dollar amount of
securities they are registering for purposes of
determining fees under Rule 457 [17 CFR 230.457].

68 For variable insurance contracts, the amount of
purchase payments or premium payments used in
this calculation may not include amounts initially
allocated to investment options that are not
registered under the Securities Act, and the contract
value may not include amounts allocated as of the
measurement date to investment options that are
not registered under the Securities Act.

69 See letters from Central Hudson, SIFMA, Davis
Polk, Exelon, NAREIT, McGuire Woods,
Oglethorpe, PSEG, Debevoise, UnionBanCal and
SCSGP.

commentators wanted us to permit the
inclusion of registered exchange offers
in the calculations,”? and one
commentator believed that U.S. dollar
denominated securities issued in
Regulation S offerings should be
permitted to be included in the
calculations.?? These commentators
generally believed that securities issued
in these transactions play a role in
whether an issuer is widely followed.”2
After considering the comments, we
have decided not to allow securities
issued in unregistered offerings,
registered exchange offerings or
Regulation S offerings to be included in
the $1 billion or $750 million
calculations. We are concerned that
including such securities could result in
the inclusion of some securities that are
not indicative of wide market following,
and thus do not benefit from the
attendant scrutiny of the issuer’s public
filings by a broad section of market
participants, such as privately
negotiated placements to a small
number of investors. We are also
concerned that delineating when a
private offering would, and would not,
be included would be unworkable.
Further, as noted above, the
Commission has previously indicated a
policy preference for registered
offerings.”® We believe that it would be
inconsistent with that preference to
allow securities issued in transactions
not registered under the Securities Act
to be included in the calculation of the
$1 billion or $750 million thresholds. In
addition, the calculation of the $1
billion and the $750 million standards
are substantially similar to the
calculation for WKSI status in which
unregistered and registered exchange
offerings are not permitted to be
included.

(c) Subsidiaries of WKSIs

Under the amendments as adopted,
issuers that are wholly-owned
subsidiaries of WKSIs will be eligible to
use Form S-3 or Form F-3 for offerings
of non-convertible securities other than
common equity. Commentators noted
that a wholly-owned subsidiary of a
WKSI is likely to be followed by
analysts who follow the WKSI as a part
of the WKSI’s operations, which
supports allowing these companies
access to Form S—3 and Form F-3. We
also believe this will allow many utility
company operating subsidiaries and

70 See letters from SIFMA, Exelon, McGuire
Woods, Oglethorpe, PSEG, Debevoise and SCSGP.

71 See letter from Davis Polk.

72 See, e.g., letter from SIFMA.

73 See note 56 and related text. See also Securities
Offering Reform in note 59 above.

insurance company issuers of certain
insurance contracts to continue to be
able to use Form S—3 and Form F-3,
which would reduce the negative
impact the proposals in the 2011
Proposing Release potentially could
have had on these issuers’ ability to
raise capital and to offer securities.

Some commentators urged us to
permit less than wholly-owned
subsidiaries of WKSIs to have access to
Form S-3 and Form F-3 under a new
eligibility criteria for subsidiaries of
WKSIs.7# Except with respect to certain
REIT structures discussed below, we
have limited this eligibility to wholly-
owned subsidiaries of WKSIs because
we believe that a wholly-owned
subsidiary is more likely to be followed
by analysts in connection with its WKSI
parent. Also, we note that the limitation
does not appear to significantly impact
the eligibility of WKSI subsidiaries
currently eligible to use Form S-3 and
Form F-3.

Although the new criteria for
subsidiaries of WKSIs will generally be
limited to wholly-owned subsidiaries,
we are adopting a provision that will
allow certain operating partnerships of
REITSs to continue to use Form S-3 and
Form F-3. Given the partnership
structure, REITs generally do not wholly
own the operating partnerships;
however, the REIT controls the
operating partnership because it is the
general partner. Further, the REIT
generally conducts all of its business
through the operating partnership and
holds its properties in the operating
partnership. As a result of this structure,
one commentator representing the REIT
industry explained that followers of the
REIT parent analyze the operations of
the operating partnerships in
conjunction with following the REIT.75
We are adopting a provision that will
allow a majority-owned operating
partnership subsidiary of a REIT to
register offerings of non-convertible
securities, other than common equity,
on Form S-3 or Form F-3 so long as the
REIT parent is a WKSI. In the limited
context of REITs with operating
partnerships, we believe permitting the
use of Form S-3 and Form F-3 by
majority-owned operating partnerships
whose REIT parent is a WKSI is
consistent with our goal of seeking to
assure that entities using those forms are
widely followed.

(d) Grandfathering of Other Currently
Eligible Issuers

Finally, commentators expressed
wide support for a temporary

74 See note 36 above and related text.
75 See letter from NAREIT.
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“grandfather”” provision that would
allow issuers that are currently eligible
to use Form S-3 and Form F-3 to
continue to use those forms for a period
of time even if the issuers would not be
eligible under the new rules.”® As noted
above, we are not aware of anything in
the legislative history to indicate that
Congress intended for Section 939A of
the Dodd-Frank Act to substantially
alter access to our short forms or the
shelf registration process. Although we
believe that the revisions to the proposal
described above would not result in
significant numbers of issuers losing
access to those forms, we are
nevertheless concerned that there could
be some issuers that would no longer be
eligible to use Form S—3 or Form F-3.
In order to ease transition to the new
rules and allow companies affected by
the amendments time to adjust, we are
adopting a temporary ‘‘grandfather”
clause that will allow issuers who
reasonably believe they would have
been eligible to rely on General
Instruction I.B.2. of Form S-3 or Form
F-3 based on the criteria in existence
prior to the new rules and who disclose
that belief and the basis for it in the
registration statement, to be able to use
Form S-3 and Form F-3 if they file a
final prospectus for an offering on Form
S—3 or Form F-3 within three years
from the effective date of the new
rules.”” We are adopting a ‘‘reasonable
belief” standard because of the way in
which some credit ratings work.
Because some issuers would likely not
obtain a credit rating until a deal is
relatively certain (unless the issuer has
an issuer rating), those issuers would
not have a bright-line way of
determining whether they were eligible
to use Form S-3 and Form F-3 based on
the criteria in effect prior to the new
rules. We believe requiring the issuer to
disclose its reasonable belief will
prompt issuers to consider carefully
whether the disclosure is accurate since
they will be responsible for the
disclosure under the Securities Act. As
a result, as long as the issuer has a
reasonable belief that it would have
been eligible and discloses that belief
(and the basis for it) in the registration
statement, the issuer will be able use
Form S-3 and Form F-3 for a period of
three years from the effective date of the
new rules. We believe three years will
provide issuers with enough time to
adjust to the new rules, including

76 See letters from SIFMA, Entergy, Davis Polk,
Cleary, AEP, Roundtable, Wisconsin Energy,
Oglethorpe, DTE, MGE and Vectren.

77 Under this eligibility standard, issuers will be
able to file new Forms S—3 or F-3, but any offerings
would need to have a final prospectus filed within
three years of the effective date of the new rules.

modifying how they might choose to
offer securities. Factors that indicate a
reasonable belief of eligibility would
include, but not be limited to:

e An investment grade issuer credit
rating;

e A previous investment grade credit
rating on a security issued in an offering
similar to the type the issuer seeks to
register that has not been downgraded
or put on a watch-list since its issuance;
or

e A previous assignment of a
preliminary investment grade rating.

(ii) Impact of Amendments

We noted in the 2011 Proposing
Release that we anticipated that under
the proposed threshold, which was
intended to capture widely followed
issuers based on the amount of recently
issued non-convertible securities other
than common equity, some high yield
debt issuers and issuers without credit
ratings that are not currently eligible to
use Form S—3 would become eligible
and some issuers currently eligible to
use Form S-3 and Form F-3 would
become ineligible. We believe the
changes we have made to the proposals,
which include also considering the
amount of outstanding non-convertible
securities other than common equity,
will reduce the likelihood of
unnecessarily excluding issuers that are
currently eligible to use Form S-3 and
Form F-3. In the proposing release,
based on a review of non-convertible
securities, other than common equity,
issued in the United States from January
1, 2006 through August 15, 2008, we
estimated that approximately 45 issuers
who were previously eligible to use
Form S—3 (and who had made an
offering during the review period)
would no longer be able to use Form S—
3 for offerings of non-convertible
securities other than common equity
securities.”® We further estimated in the
2011 Proposing Release that
approximately eight issuers who were
previously ineligible to use Form S—3 or
Form F-3 would be eligible to use those
forms if the proposals were adopted. In
connection with the changes to the
proposals that we are adopting today,
we reviewed the 45 companies we
believed would become ineligible to use
Form S-3 or Form F-3 under the
proposals to determine how many
companies would remain eligible to use
Form S-3 and Form F-3. Based on our
review, we estimate that of the 45
companies we previously estimated
would be excluded under the proposal,
39 would remain eligible because they

78 See the 2011 Proposing Release at note 58 and
related text.

are wholly-owned subsidiaries of WKSIs
and two would remain eligible because
they have at least $750 million in non-
convertible securities (other than
common equity) outstanding. Thus,
from the sample of 45 companies that
would have lost their eligibility based
on the standards in the proposing
release, four companies would remain
ineligible to use Form S-3 or Form F-
3 with the changes we are making in
this adopting release. Based on the
review of offerings described above, we
estimate that 16 issuers who have
recently used Form S—1 will become
newly eligible to use Form S-3 and
Form F-3. The number of issuers who
may become newly eligible to use Form
S—-3 or Form F-3 includes insurance
company issuers of certain insurance
contracts, a number of whom now file
on Form S-1 but that will become
eligible to use Form S-3 as a result of
the changes made to the eligibility
requirements being adopted.”® As a
result, we believe that the amendments
will result in a net increase of 12
additional issuers becoming eligible to
use Form S-3 and Form F-3.

Some commentators believed that our
estimates in the proposing release
understated the number of companies
that would be affected by the
proposals.8® Another commentator
reviewed data from March 2008 to
March 2011 in the utility industry and
believes that at least 60 utility
companies would have been affected.8?
We acknowledged in the 2011
Proposing Release that reviewing
offerings during a different time period
would give different results. We also
acknowledged that our data did not
capture issuers who were eligible to use
Form S—3 and Form F-3 but did not
make offerings during the review
period. However, we believe that the
changes we are making to the proposals
will reduce the impact on certain
issuers, particularly utility companies,
REITs and insurance company issuers of
certain insurance contracts. We believe
the provision to allow wholly-owned
subsidiaries of WKSIs (or, in the case of
REITs, majority owned operating
partnerships of WKSIs) to continue to
have access to Form S—3 and Form F—

3 and the other changes we are making
will allow these types of issuers
continued access to short form
registration and the shelf offering
process. Because we do not believe

79 See note 44 above.

80 See letters from SIFMA, Entergy and EEL

81 See letter from SIFMA. See also letter from
Entergy, who argued that the potential number of
utility companies affected may have been
understated because utility companies did not make
offerings due to market conditions.
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Congress intended to substantially alter
the companies eligible to use Form S—
3 and Form F-3, we are adopting a
standard that we believe balances the
goals of preserving Form S—3 and Form
F-3 eligibility for current users while
reserving the forms for issuers that are
widely followed in the marketplace.

B. Technical Amendment to General
Instruction L.B.5. of Form S-3

General Instruction I.B.5. to Form S—
3 provides transaction requirements for
offerings of investment grade asset-
backed securities. That instruction
contains a cross-reference to the
definition of “investment grade
securities” that currently is found in
General Instruction I.B.2. of Form S-3.
As one commentator noted, the
amendments we are adopting today
would remove the definition of
investment grade securities from
General Instruction 1.B.2.82 In April
2010, we proposed to remove references
to credit ratings as a requirement for
shelf eligibility for offerings of asset-
backed securities.83 Among other
things, the proposal would have
required risk retention by the sponsor as
a condition to shelf eligibility. Those
proposals are still outstanding. As a
result, such issuers still look to General
Instruction I.B.5. for their offerings.
Therefore, we are adopting an
amendment to General Instruction L.B.5.
of Form S—3 to move the definition of
investment grade securities to that
instruction until such time as new shelf
eligibility requirements for asset-backed
issuers are adopted that do not reference
credit ratings.

C. Rescission of Form F-9

Form F-9 allows certain Canadian
issuers 84 to register investment grade
debt or investment grade preferred
securities that are offered for cash or in
connection with an exchange offer, and
which are either non-convertible or not
convertible for a period of at least one
year from the date of issuance.8> Under
the form’s requirements, a security is
rated “investment grade” if it has been
rated investment grade by at least one
NRSRO, or at least one Approved Rating

82 See letter from American Securitization Forum
dated March 28, 2011 (ASF).

83 See Asset-Backed Securities, Release No. 33—
9117 (Apr. 7, 2010) [75 FR 23328]. In 2010, we
proposed amendments that would remove General
Instruction I.B.5. of Form S-3 and move shelf
offerings of asset-backed securities to a new form.

84 Form F-9 is the Multijurisdictional Disclosure
System (“MJDS”) form used to register investment
grade debt or preferred securities under the
Securities Act by eligible Canadian issuers.

85 Securities convertible after a period of at least
one year may only be convertible into a security of
another class of the issuer.

Organization, as defined in National
Policy Statement No. 45 of the Canadian
Securities Administrators (“CSA”’).86
This eligibility requirement was
adopted as part of a 1993 revision to the
MJDS originally adopted by the
Commission in 1991 in coordination
with the CSA.87

Under Form F-9, an eligible issuer
has been able to register investment
grade securities using audited financial
statements prepared pursuant to
Canadian generally accepted accounting
principles (“Canadian GAAP”’) without
having to include a U.S. GAAP
reconciliation. In contrast, a MJDS filer
must reconcile its home jurisdiction
financial statements to U.S. GAAP when
registering securities on a Form F-10.88
However, the CSA has adopted rules
that will require Canadian reporting
companies to prepare their financial
statements pursuant to International
Financial Reporting Standards as issued
by the International Accounting
Standards Board (“IFRS”’) beginning in
2011.8° Foreign private issuers that
prepare their financial statements in
accordance with IFRS are not required
to prepare a U.S. GAAP reconciliation.?°
Since a Canadian issuer will not have to
perform a U.S. GAAP reconciliation
under IFRS, one of the primary
differences between Form F-9 and Form
F—10 will be eliminated. Once the
Canadian IFRS-related amendments
become effective,® the disclosure
requirements for an investment grade

86 See General Instruction I.A. to Form F-9.

87 See Amendments to the Multijurisdictional
Disclosure System for Canadian Issuers, Release No.
33-7025 (Nov. 3, 1993) [58 FR 62028]. See also
Multijurisdictional Disclosure and Modifications to
the Current Registration and Reporting System for
Canadian Issuers, Release No. 33—6902 (June 21,
1991) [56 FR 30036].

88 See Item 2 under Part I of Form F—10 [17 CFR
239.40]. Form F-10 is the general MJDS registration
statement that may be used to register securities for
a variety of offerings, including primary offerings of
equity and debt securities, secondary offerings, and
exchange offers pursuant to mergers, statutory
amalgamations, and business combinations.

89 See, for example, CSA IFRS-Related
Amendments to Securities Rules and Policies
(2010), which are available at: http://
www.osc.gov.on.ca/documents/en/Securities-
Category5/rule_20101001_52-107_ifrs-amd-3339-
supp3.pdf. Canadian reporting companies that are
U.S. registrants may elect to prepare their financial
statements in accordance with U.S. GAAP. See Part
3.7 of National Instrument 52-107.

90 See Item 17(c) of Form 20-F.

91 Canadian reporting issuers and registrants with
financial years beginning on or after January 1,
2011, will be required to comply with the new IFRS
requirements. For companies with a year-end of
December 31, 2011, the initial reporting period
under IFRS will be the first quarter ending March
31, 2011. See the “Transition to International
Financial Reporting Standards” of the Ontario
Securities Commission (“OSC”), which is available
at: http://www.osc.gov.on.ca/en/
ifrs_index.htm?wloc=141RHEN¢&id=21789EN.

securities offering registered on Form F—
10 will be the same as the disclosure
requirements for one registered on Form
F-9.

In the 2011 Proposing Release, we
proposed to rescind Form F-9 due to
the Canadian regulatory developments
described above. One commentator
noted that Canadian issuers who have a
later fiscal year end will have a later
effective date for required IFRS financial
statements.?2 If Form F-9 were to be
rescinded before an issuer is required to
prepare IFRS financial statements, then
that issuer would be required to provide
a reconciliation to U.S. GAAP in
connection with the filing of a
registration statement during the interim
period before its IFRS financial
statements are available. In order to
address this concern and ease transition
for these issuers, we are adopting a
delayed effective date of December 31,
2012 for the rescission of Form F-9.

Commentators also noted that a gap
remains between the eligibility
requirements for Form F—9 and Form F-
10.93 Currently, issuers using Form F-9
are not required to have a public float
while issuers using Form F—10 must
either have a $75 million public float or
be debt issuers with a guarantee from a
parent meeting the requirements of
Form F-10. As a result, to the extent a
Form F-9 issuer does not have the
requisite public float and does not have
a parent guarantee of its debt, it would
not be eligible to use Form F-10.

As we noted in the 2011 Proposing
Release, MJDS issuers have infrequently
used Form F-9. Of the 40 Form F-9s
filed by 22 issuers since January 1, 2007,
we believe only one of these issuers
would not qualify to file on Form F-10
if Form F-9 is rescinded. Consistent
with the temporary “grandfather”
provision we are adopting for Form S—
3 and Form F-3 filers, in order to
address this concern and ease the
transition, we are adopting a temporary
“grandfather” provision in Form F-10
that would permit any issuer that
discloses in the registration statement
that it has a reasonable belief that it
would have been eligible to file on Form
F-9 as of the effective date of the
amendments, and discloses the basis for
that belief, to file a final prospectus for
an offering on Form F-10 for a period
of three years from the effective date of
the new rules even if it does not satisfy

92 See letter from Bank of Nova Scotia dated
March 28, 2011 (Scotiabank).

93 See letters from Davies Ward Phillips &
Vineberg LLP dated March 28, 2011 (Davies), Osler,
Hoskin & Harcourt LLP dated March 28, 2011
(Osler) and Fraser Milner Casgrain LLP dated March
28, 2011 (FMCQC).
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the parent guarantee or public float
requirements of Form F-10.94

One commentator also noted that
removing the reference to Form F-9
from Form 40-F (as was proposed in the
2011 Proposing Release) would result in
former F-9 filers who do not have a
public float of $75 million or a parent
guarantee of their debt losing eligibility
to file annual reports on Form 40-F.95
Issuers who are not eligible to use Form
40-F use Form 20-F, which requires
disclosure in accordance with standards
set by the Commission rather than
standards set by the Canadian securities
regulators. In Form 40-F, Canadian
MJDS filers file with the Commission
their home jurisdiction periodic
disclosure documents under cover of
Form 40-F. In Form 20-F, foreign
private issuers are subject to the
Commission’s special disclosure
requirements for foreign private issuers,
and have to prepare separate disclosure
to comply with those requirements.
Similar to the Form F-10 “grandfather”
provision above, we believe this change
to Form 40-F would result in a very
small number of issuers no longer being
able to use Form 40-F. In order to
address this concern, we are adopting a
permanent “grandfather”” provision that
would allow currently eligible Form 40—
F filers to continue to use Form 40-F to
satisfy their reporting obligations under
Section 13 and Section 15(d) of the
Exchange Act as to previously sold
securities if they had filed and sold
securities under a Form F-9 with the
Commission before the effective date of
the new rules. We believe a permanent
“grandfather”” provision is appropriate
for these issuers because some issuers
may have issued securities many years
ago and may still be reporting pursuant
to the requirements of Form 40-F, and
given the design of the MJDS system, we
do not believe it would be appropriate
to change the requirements that these
issuers relied on when the offering was
made.

One commentator was opposed to
rescinding Form F—9 because Form F—
9 filers who are in the oil and gas
industry are not required to provide the
disclosure required by Accounting
Standards Codification 932 “Extractive
Activities—Oil and Gas” (ASC 932) that
would be required for Form F-10
filers.96 A review of issuers that have

94 Similar to the grandfather provision we are
adopting for Form S-3 and Form F-3 filers, new
Form F—10s may be filed, but issuers relying on this
instruction will need to file a final prospectus for
any such offering within three years of the effective
date of the new rules.

95 See letter from Davies.

96 See letter from Paul, Weiss, Rifkind, Wharton
& Garrison LLP dated March 28, 2011 (Paul Weiss).

filed a Form F-9 since January 1, 2007
indicates that this change would affect
very few issuers. As the commentator
notes, the Commission has indicated
that it will continue to monitor the
necessity of providing ASC 932
disclosure as regulatory changes
occur.9” At this time we are not making
any changes to the requirement for Form
F-10 filers to provide ASC 932
disclosure or otherwise making special
accommodations for previous Form F—9
filers. We are also not adopting a
grandfather provision for this disclosure
requirement because we believe the
burden on former F-9 filers will not be
significant and will impact a very small
number of issuers.

D. Ratings Reliance in Other Forms and
Rules

1. Forms S—4 and F—4 and Schedule
14A

Proposals relating to Form S—4, Form
F—4 and Schedule 14A were also
included in the 2011 Proposing Release.
We did not receive significant separate
comment on these proposals. Form S—4
and Form F—4 include the Form S-3 and
Form F-3 eligibility criteria by allowing
registrants that meet the registrant
eligibility requirements of Form S-3 or
F-3 and that are offering investment
grade securities to incorporate by
reference certain information.98
Similarly, Schedule 14A permits a
registrant to incorporate by reference if
the Form S-3 registrant requirements in
General Instruction I.A. are met and
action is to be taken as described in
Items 11, 12 and 14 99 of Schedule 14A,
which concerns non-convertible debt or
preferred securities that are “‘investment
grade securities” as defined in General
Instruction I.B.2. of Form S-3.100 In
addition, Item 13 of Schedule 14A
allows financial information to be
incorporated into a proxy statement if
the requirements of Form S-3 (as
described in Note E to Schedule 14A)
are met. Because we are changing the
eligibility requirements in Forms S-3
and F-3 to remove references to ratings
by an NRSRO, we believe the same

97 See Release No. 33—-8879, Acceptance From
Foreign Private Issuers of Financial Statements
Prepared in Accordance With International
Financial Reporting Standards Without
Reconciliation to U.S. GAAP (Dec. 21, 2007) [73 FR
986].

98 See General Instruction B.1 of Forms S—4 and
Form F—4.

99Ttem 11 of Schedule of 14A provides for
solicitations related to the authorization or issuance
of securities other than an exchange of securities.
Item 12 provides for solicitations related to the
modification or exchange of securities. Item 14
provides for solicitations related to mergers,
consolidations and acquisitions.

100 See Note E of Schedule 14A.

standard should apply to the disclosure
options in Forms S—4 and F—4 based on
Form S-3 or F-3 eligibility. That is, a
registrant will be eligible to use
incorporation by reference in order to
satisfy certain disclosure requirements
of Forms S—4 and F—4 to register non-
convertible debt or preferred securities
on Form S—4 or Form F—4 if:

(i) The issuer has issued (as of a date
within 60 days prior to the filing of the
registration statement) at least $1 billion
in non-convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the
Securities Act, over the prior three
years; or

(ii) The issuer has outstanding (as of
a date within 60 days prior to the filing
of the registration statement) at least
$750 million of non-convertible
securities, other than common equity,
issued in primary offerings for cash, not
exchange, registered under the
Securities Act;

(iii) The issuer is a wholly-owned
subsidiary of a WKSI as defined in Rule
405 under the Securities Act;

(iv) The issuer is a majority-owned
operating partnership of a REIT that
qualifies as a WKSI; or

(v) The issuer discloses in the
registration statement that it has a
reasonable belief that it would have
been eligible to register the securities
offerings proposed to be registered
under such registration statement
pursuant to General Instruction I.B.2 of
Form S-3 or Form F-3 in existence
prior to the new rules, discloses the
basis for such belief, and files the final
prospectus for any such offering on or
before the date that is three years from
the effective date of the amendments.
Similarly, we are amending Schedule
14A to refer simply to the requirements
of General Instruction 1.B.2. of Form S—
3, rather than to “investment grade
securities.” As a result, an issuer will be
permitted to incorporate by reference
into a proxy statement if the issuer
satisfied the requirements of General
Instruction I.A. of Form S-3, the matter
to be acted upon related to non-
convertible securities, other than
common equity, and was described in
Item 11, 12 or 14 of Schedule 14A and
the issuer falls into one of the categories
listed above (measured as of a date that
is within 60 days of the proxy first being
sent to security holders).

2. Securities Act Rules 138, 139 and 168

Other Securities Act rules also
reference credit ratings. Rules 138, 139,
and 168 under the Securities Act
provide that certain communications are
deemed not to be an offer for sale or
offer to sell a security within the
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meaning of Sections 2(a)(10) 191 and
5(c) 192 of the Securities Act when the
communications relate to an offering of
non-convertible investment grade
securities. Under current rules, these
communications include the following:

¢ Under Securities Act Rule 138, a
broker’s or dealer’s publication about
securities of a foreign private issuer that
meets F—3 eligibility requirements
(other than the reporting history
requirements) and is issuing non-
convertible investment grade securities;

e Under Securities Act Rule 139, a
broker’s or dealer’s publication or
distribution of a research report about
an issuer or its securities where the
issuer meets Form S—3 or F-3 registrant
requirements and is or will be offering
investment grade securities pursuant to
General Instruction I.B.2. of Form S-3 or
F-3, or where the issuer meets Form F—
3 eligibility requirements (other than the
reporting history requirements) and is
issuing non-convertible investment
grade securities; and

e Under Securities Act Rule 168, the
regular release and dissemination by or
on behalf of an issuer of
communications containing factual
business information or forward-looking
information where the issuer meets
Form F-3 eligibility requirements (other
than the reporting history requirements)
and is issuing non-convertible
investment grade securities.

In the 2011 Proposing Release, we
proposed to revise these rules to refer to
the new proposed instructions in
General Instruction 1.B.2 of Form S-3 or
Form F-3, as appropriate. We received
little comment on these proposals. One
commentator did not believe
amendments to these rules were
required by the Dodd-Frank Act.103 The
commentator was concerned that the
amendments would be burdensome on
firms that publish research because they
would have to determine the issuer’s
form eligibility each time they wanted
to publish research instead of relying on
a published credit rating.104

We do not believe that determining an
issuer’s form eligibility will be unduly
burdensome for those seeking to publish
research. A review of the issuer’s or its
parent company’s publicly available
filings, such as Forms 10-K or
prospectuses, should indicate whether
the issuer satisfies the eligibility
requirements for Form S-3 or Form F—
3.105 We also believe that these

10115 U.S.C. 77b(a)10.

10215 U.S.C. 77e(c).

103 See letter from SIFMA.

104 Id

105 For example, for an issuer that is a subsidiary
of a WKSI, the parent’s Form 10-K would note its

revisions are appropriate both because
of the Dodd-Frank Act’s goal to reduce
reliance on credit ratings and to
promote regulatory consistency. As a
result, we are adopting revisions to
Rules 138, 139, and 168 to be consistent
with the revisions we are adopting to
the eligibility requirements in Forms S—
3 and F-3.

3. Rule 134(a)(17)

Securities Act Rule 134(a)(17)106
permits the disclosure of security
ratings issued or expected to be issued
by NRSROs in certain communications
deemed not to be a prospectus or free
writing prospectus. We proposed in the
2011 Proposing Release to remove this
rule since we believe providing a safe
harbor that explicitly permits the
presence of a credit rating assigned by
an NRSRO is not consistent with the
purposes of Section 939A.

Commentators were opposed to this
proposal.197 Two commentators argued
that removing Rule 134(a)(17) is not
required by Section 939A of Dodd-
Frank.108 One commentator did not
believe that allowing the inclusion of
credit rating information encourages
reliance on ratings but instead merely
reflects the fact that ratings are relevant
to investors.199 Another commentator
believed we should expand the rule to
cover all credit ratings instead of those
issued by NRSROs.110 That
commentator believed removing Rule
134(a)(17) would result in less
information being available to investors.
One commentator believed the
amendment is not required by either the
letter or spirit of Section 939A and

WHKSI status. For the amount of non-convertible
securities (other than common equity) outstanding
or issued, the amounts in financial statements could
be compared to prospectuses to determine that the
securities were sold in registered offerings.

106 17 CFR 230.134(a)(17). These disclosures
generally appear in “tombstone” ads or press
releases announcing offerings. A communication is
eligible for the safe harbor if the information
included is limited to such matters as, among
others, factual information about the identity and
business address of the issuer, title of the security
and amount being offered, the price or a bona fide
estimate of the price or price range, the names of
the underwriters participating in the offering and
the name of the exchange where such securities are
to be listed and the proposed ticker symbols.

107 See letters from SIFMA, Davis Polk, Cleary,
Roundtable, ASF and Debevoise.

108 See letters from SIFMA and Davis Polk.

109 See letter from SIFMA.

110 See letter from Davis Polk. A proposal to
expand Rule 134(a)(17) was included in the 2008
proposing Release. We received little comment on
the proposal at that time. As we noted in the 2011
Proposing Release, we do not believe it is
appropriate to expand the rule to cover all credit
ratings issued because we do not believe it would
be consistent with the otherwise limited disclosures
covered by the Rule 134 safe harbor.

would chill information available to
investors.111

Notwithstanding the comments we
received, we believe it is appropriate to
revise Rule 134 in order to remove the
safe harbor for disclosure of credit
ratings assigned by NRSROs. We believe
providing a safe harbor that explicitly
permits the presence of a credit rating
assigned by an NRSRO is not consistent
with the purposes of Section 939A to
reduce reliance on credit ratings. We
also do not believe this change will have
a material impact on the information
available to investors because issuers
will (as is common now) be able to
disclose a credit rating in a free writing
prospectus.112 In addition, as we noted
in the 2011 Proposing Release, removing
the safe harbor for this type of
information would not necessarily
result in a communication that included
this information being deemed to be a
prospectus or a free writing prospectus.
The revision results in there no longer
being a safe harbor for a communication
that included this information. Instead,
the determination as to whether such
information constitutes a prospectus
would be made in light of all of the
circumstances of the communication.

III. Paperwork Reduction Act

A. Background

Certain provisions of the rule
amendments contain a ‘“‘collection of
information” within the meaning of the
Paperwork Reduction Act of 1995
(PRA).113 The Commission is submitting
these amendments and rules to the
Office of Management and Budget
(OMB) for review in accordance with
the PRA.114 An agency may not conduct
or sponsor, and a person is not required
to comply with, a collection of
information unless it displays a
currently valid control number. The
titles for the collections of information
are:115

111 See letter from Cleary. See also letters from
Roundtable, ASF and Debevoise.

112 One commentator pointed out that not all
companies are eligible to use free writing
prospectuses. See letter from SIFMA. The examples
given by the commentator covered investment
companies and business development companies.
However, pursuant to Rule 134(g), those companies
currently cannot rely on the safe harbor in Rule 134,
so the amendment to Rule 134(a)(17) should not
affect those companies. In addition, we note that
the exclusion from the ability to use free writing
prospectuses for “ineligible issuers” does not
preclude such issuers (except for blank check
companies, penny stock companies and shell
companies) from using free writing prospectuses
that are “term sheets,” which is a common way that
issuers disclose the credit rating for a particular
offering.

11344 U.S.C. 3501 et seq.

11444 U.S.C. 3507(d) and 5 CFR 1320.11.

115 Although we are adopting amendments to
Form S—4, Form F—4 and Schedule 14A, we do not



Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46613

“Form S—1"" (OMB Control No. 3235—

0065) ;

“Form S—-3" (OMB Control No. 3235—
0073);

“Form F—1" (OMB Control No. 3235—
0258);

“Form F-3" (OMB Control No. 3235—
0256);

“Form F-9” (OMB Control No. 3235—
0377); and

“Form F-10" (OMB Control No.
3235-0380).

We adopted all of the existing
regulations and forms pursuant to the
Securities Act or the Exchange Act.
These regulations and forms set forth
the disclosure requirements for
registration statements and proxy
statements that are prepared by issuers
to provide investors with information.
Our amendments to existing forms and
regulations are intended to replace rule
and form requirements of the Securities
Act and the Exchange Act that rely on
security ratings with alternative
requirements.

The hours and costs associated with
preparing disclosure, filing forms, and
retaining records constitute reporting
and cost burdens imposed by the
collection of information. There is no
mandatory retention period for the
information disclosed, and the
information disclosed would be made
publicly available on the EDGAR filing
system.

B. Summary of Collection of
Information Requirements

The criteria we are adopting for
issuers of non-convertible securities,
other than common equity, who are
otherwise ineligible to use Form S-3 or
Form F-3 to conduct primary offerings
because they do not meet the aggregate
market value requirement is designed to
capture those issuers with a wide
market following.

Some commentators believed that our
estimates in the 2011 Proposing Release
understated the number of companies
that would no longer be eligible under
the proposals.116 One commentator
reviewed data from March 2008 to
March 2011 in the utility industry and
believed that at least 60 utility
companies would no longer have been
eligible to use Form S—3 or Form F-3
over that three year period.117 One

anticipate any changes to the reporting burden or
cost burdens associated with these forms, or the
number of respondents as a result of the proposed
amendments.

116 See letters from SIFMA, Entergy and EEIL

117 See letter from SIFMA.

commentator believed the potential
number of utility companies who would
lose eligibility may have been
understated because utility companies
did not make offerings due to market
conditions.118 Another commentator
believed that our PRA figures were
“way off”” because there are ‘““far more
S—1, S-3, F-1 and F-3 filings” than
described in the release, although the
commentator did not provide any
additional data.11® We believe the
changes we have made to the proposals
will reduce the number of currently
eligible issuers that would no longer be
eligible to use Form S-3 and Form F—
3, particularly utility companies. Our
revised PRA estimates reflect the
expected impact.120

We expect that under the new criteria,
the number of companies in a 12-month
period eligible to register on Form S-3
or Form F-3 for primary offerings of
non-convertible securities, other than
common equity, for cash will increase
by approximately four issuers for Form
S-3 and one issuer for Form F-3.121 We
expect that the issuers filing on Form S—
1 and F-1 will decrease by the same
amounts.

In addition, because these
amendments relate to eligibility
requirements, rather than disclosure
requirements, the Commission does not
expect that the revisions adopted will
impose any new material recordkeeping
or information collection requirements.
Issuers may be required to ascertain the
aggregate principal amount of non-
convertible securities, other than
common equity, outstanding that were
issued in registered primary offerings
for cash, but the Commission believes

118 See letter from Entergy.

119 See letter from Chang.

120Tp addition, our estimates reflect the expected
impact after the expiration of the temporary
“grandfather” provisions in Form S-3, Form F-3
and Form F-10. Those “grandfather” provisions
will expire three years after the effective date of the
new rules.

121]n Section IL.A.4.ii above, we estimated that
approximately four companies who made an
offering between January 1, 2006 and August 15,
2008 would no longer be eligible to use Form S—

3 and Form F-3. We further estimated that 16
issuers would become newly eligible to use Form
S-3 and Form F-3. As a result, we estimate that a
net of 12 issuers would have become eligible to use
Form S-3 and Form F-3 over that approximately
31-month time period. For purposes of the PRA
estimates, we estimate that over a 12-month time
period that five issuers would become eligible to
use Form S-3 or Form F-3 (approximately one-
third of 12). We further estimate that four of those
five will become eligible to use Form S-3 and one
will become eligible to use Form F-3.

that this information should be readily
available and easily calculable.

We are also rescinding Form F-9,
which is the form used by qualified
Canadian issuers to register investment
grade securities. Because of recent
Canadian regulatory developments, we
no longer believe that keeping Form F—
9 as a distinct form would serve a useful
purpose. In addition, Canadian issuers
have infrequently used Form F-9. As a
result of the rescission of Form F-9, we
believe there would be an additional six
filers on Form F-10.722 We do not
believe that the burden of preparing
Form F-10 will change because the
information required by Form F—10 is
substantially the same as that required
by Form F-9.

C. Paperwork Reduction Act Burden
Estimates

For purposes of the Paperwork
Reduction Act, we estimate that there
will be no annual incremental increase
in the paperwork burden for issuers to
comply with our collection of
information requirements. We do
estimate, however, that the number of
respondents on Forms S-3, F—3 and F—
10 will increase as a result of the
amendments. As a result, the aggregate
burden hour and professional cost
numbers will increase for those forms
due to the additional number of
respondents. We also expect that the
number of respondents will decrease for
Forms S—1 and F-1, which will reduce
the aggregate burden hour and
professional costs for those forms.123
These estimates represent the average
burden for all companies, both large and
small. For each estimate, we calculate
that a portion of the burden will be
carried by the company internally, and
the other portion will be carried by
outside professionals retained by the
company. The portion of the burden
carried by the company internally is
reflected in hours, while the portion of
the burden carried by outside
professionals retained by the company
is reflected as a cost. We estimate these
costs to be $400 per hour. A summary
of the changes is included in the table
below.

122 Based on a review of Commission filings,
since January 1, 2007, only 22 issuers have filed on
Form F—9. As a result, we estimate that over a
12-month period, approximately six additional
Form F-10s will be filed.

123 We propose to rescind Form F-9, which will
eliminate the PRA burden for that form, but we
expect that the number of respondents on Form F—
10 will increase as a result.
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TABLE 1—CALCULATION OF INCREMENTAL PRA BURDEN ESTIMATES
Increase/
2%"32} P;%%%?d gﬁ:&%ﬂt (Decrease) Proposed Current pro- Clpecégg)s?r/](gg_ Proposed pro-
responses responses hours mhbct)JJ;:iSen burden hours | fessional costs fessional costs fessional costs
(A) (B) © (D) (E)=C+D (F) (@) =F+G

Form S—1 ........ 768 764 186,687 (972) 185,715 | $224,024,000 ($1,166,792) | $222,857,208
Form S-3 ......... 2,065 2,069 243,927 472 244,399 292,711,500 566,996 293,278,496
Form F—1 ......... 42 41 18,975 (452) 18,523 22,757,400 (541,843) 22,215,557
Form F-3 ........ 106 107 4,426 42 4,468 5,310,600 50,100 5,360,700
Form F-10 ...... 75 81 469 36 505 562,500 45,000 607,500
Total covveies | e | e | e (B74) | o | e (1,046,539) | cceoovveererrieieenne

IV. Cost-Benefit Analysis

A. Amendments

As discussed above, we are adopting
rule amendments in light of Section
939A of the Dodd-Frank Act to
eliminate references to credit ratings in
our rules in order to reduce reliance on
credit ratings.24 Today’s amendments
seek to replace rule and form
requirements of the Securities Act and
the Exchange Act that rely on security
ratings by NRSROs with alternative
requirements that do not rely on ratings.

The Commission is revising the
transaction eligibility requirements of
Forms S-3 and F-3 and other rules and
forms that refer to these eligibility
requirements. Currently, these forms
allow issuers who do not meet the
forms’ other transaction eligibility
requirements to register primary
offerings of non-convertible securities
for cash if such securities are rated
investment grade by an NRSRO. The
eligibility standard of having an
investment grade rating has been used
to indicate whether an issuer is widely
followed in the marketplace. The
revised rules would replace this
transaction eligibility requirement with
a requirement that, for primary offerings
of non-convertible securities, other than
common equity, for cash, an issuer is
eligible if:

(i) The issuer has issued (as of a date
within 60 days prior to the filing of the
registration statement) at least $1 billion
in non-convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the
Securities Act, over the prior three
years; or

(ii) The issuer has outstanding (as of
a date within 60 days prior to the filing
of the registration statement) at least
$750 million of non-convertible
securities, other than common equity,
issued in primary offerings for cash, not

124 See note 18 above and related text.

exchange, registered under the
Securities Act; or

(iii) The issuer is a wholly-owned
subsidiary of a WKSI as defined in Rule
405 under the Securities Act; or

(iv) The issuer is a majority-owned
operating partnership of a REIT that
qualifies as a WKSI; or

(v) The issuer discloses in the
registration statement that it has a
reasonable belief that it would have
been eligible to register the securities
offerings proposed to be registered
under such registration statement
pursuant to General Instruction I.B.2 of
Form S-3 or Form F-3 in existence
prior to the new rules, discloses the
basis for such belief, and files the final
prospectus for any such offering on or
before the date that is three years from
the effective date of the amendments.
We are making conforming revisions to
Form S—4, Form F—4 and Schedule 14A.
We are also revising Rules 138, 139, and
168 under the Securities Act, which
address certain communications by
analysts and issuers, to be consistent
with the revisions to Form S-3 and
Form F-3. We are also removing Rule
134(a)(17) so that disclosure of credit
ratings information is no longer covered
by the safe harbor that deems certain
communications not to be a prospectus
or a free writing prospectus. Finally, we
are rescinding Form F-9.

We are sensitive to the costs and
benefits imposed by our rules. The
discussion below focuses on the costs
and benefits of the amendments we are
making to implement the Dodd-Frank
Act within our discretion under that
Act, rather than the costs and benefits
of the Dodd-Frank Act itself. The two
types of costs and benefits may not be
entirely separable to the extent that our
discretion is exercised to realize the
benefits intended by the Dodd-Frank
Act.

B. Benefits

As we stated in the 2011 Proposing
Release, we believe that having issued

$1 billion of registered non-convertible
securities over the prior three years
would generally correspond with a wide
following in the marketplace.125 As
described above, the amendments we
are adopting today would allow
additional issuers to remain eligible to
use Form S-3 and Form F-3 based on

a variety of criteria. The amendments
would replace the investment grade
criteria for eligibility to register offerings
of non-convertible securities on Form
S—3 or Form F-3. The criteria we are
adopting today reserves the use of Form
S—3 and Form F-3 for widely followed
issuers while allowing a greater number
of issuers to remain eligible to use those
forms while also allowing some widely
followed issuers to become newly
eligible to use the forms.

Issuers will no longer be required to
purchase ratings services in order to be
eligible for registering a transaction on
Form S-3 or Form F-3 and will benefit
from not having to incur the associated
costs of obtaining a credit rating to the
extent that they decide not to obtain a
credit rating for other uses. As a result,
these rules could lessen the bargaining
power rating agencies have with issuers
(to the extent such bargaining power
was artificially enhanced by the prior
requirements of such forms), potentially
lowering the cost of obtaining ratings. In
addition, the removal of a provision in
our forms requiring the use of a credit
rating to establish eligibility for a type
of registration generally reserved for
widely followed issuers obviates a
market externality that may have
constituted a barrier to entry to potential
competitors seeking to develop
alternative methods of communicating
creditworthiness to investors.
Accordingly, removing any perceived
imprimatur that may have resulted from
the reference to credit ratings in Form
S-3 and Form F—3 may increase

125 See 2011 Proposing Release, supra note 15, at
note 52.
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competition in the financial services
sector.

The change in the criteria would
allow issuers of high yield securities or
issuers of non-convertible securities
(other than common equity) without a
credit rating that were previously
unable to avail themselves of the shelf
offering process and forward
incorporation by reference, to have
faster access to capital markets and
incur lower transaction costs.126 These
amendments therefore allow the set of
issuers with credit risk profiles that are
not “investment grade” but that are
otherwise widely followed in the
marketplace to have access to short-form
registration and the shelf offering
process. More broadly, to the extent that
the eligibility criteria are a better
measure of whether or not an issuer is
widely followed than receipt of an
investment grade credit rating, then any
change to the eligible set of issuers
would more closely follow the intent of
allowing forward incorporation by
reference for appropriate issuers.

We believe the benefits of rescinding
Form F-9 would be to reduce
redundancy by having multiple forms
with the same requirements which
would streamline the registration
process for Canadian issuers.

We believe the benefits of the
revisions to Rules 138, 139 and 168 will
be to promote regulatory consistency by
continuing to use the Form S-3 and
Form F-3 standards to determine
whether those rules can be relied on. In
addition, we believe that removing Rule
134(a)(17) may have the benefit of
reducing reliance on credit ratings
because it would lessen the extent to
which the Commission’s rules provide
an imprimatur to credit ratings,
particularly those issued by NRSROs.

C. Costs

To the extent that the new eligibility
standards result in some issuers who
were previously eligible to use Forms S—
3 and F-3 to register primary offerings
of non-convertible securities other than
common equity to be required to register
on Form S—1,127 this would result in
increased costs of preparing and filing
registration statements, which may
decrease capital raising in registered

126 As discussed in Section II.A.4.ii above, we
estimate that the amendments adopted today would
result in 16 issuers who previously filed on Form
S—1 or F-1 becoming eligible to file on Form S-3
or Form F-3.

127 As discussed in Section II.A.4.ii above, we
estimate that the amendments adopted today would
result in four issuers no longer being eligible to use
Form S—3 or Form F—3. As a result, these issuers
would be required to file on Form S—-1 or
Form F-1.

offerings.128 This would result in
additional time spent in the offering
process, and issuers would incur costs
associated with preparing and filing
post-effective amendments to the
registration statement. In addition, the
resulting loss of the ability to conduct

a delayed offering “off the shelf”
pursuant to Rule 415 under the
Securities Act would result in costs due
to the uncertainty an issuer might face
regarding the ability to conduct
offerings quickly at advantageous times.
The increased costs of preparing and
filing registration statements using Form
S—1 or Form F-1 and the increased
uncertainty regarding the issuer’s ability
to conduct offerings quickly at
advantageous times are likely to
increase an issuer’s cost of capital.
Moreover, this is not a one-time cost but
would be incurred for each subsequent
issuance.

One commentator believed the costs
outweigh the benefits of the proposal.129
That commentator estimated that a
regulated insurance company registering
non-variable annuity contracts on Form
S—1 could face 250 hours of in-house
legal time and 150 hours of business,
outside counsel and auditor expenses if
Form S-3 and Form F-3 were no longer
available to such an issuer. The
commentator believed the benefits
noted in the proposing release were not
significant enough to outweigh the costs
and were inappropriate “‘as collateral
damage from legislation aimed at over-
reliance on security ratings.” 130 We
expect the changes we have made to the
proposal would limit the costs of the
amendments since fewer companies
would lose their ability to file on Form
S-3 and Form F-3 as supported by our
analysis of the issuers that issued non-
convertible securities other than
common equity between January 1, 2006

128 The ability to conduct primary offerings on
short form registration statements confers
significant advantages on eligible companies by
reducing the costs and increasing the speed of
conducting a registered offering. The time required
to prepare and update Form S-3 or F-3 is
significantly lower than that required for Forms S—
1 and F-1 primarily because registration statements
on Forms S-3 and F-3 can be automatically
updated. Forms S—3 and F—3 permit registrants to
forward incorporate required information by
reference to disclosure in their Exchange Act
filings. In addition, companies that are eligible to
register primary offerings on Form S-3 and Form
F-3 generally are able to conduct offerings on a
delayed basis “off the shelf”” without further staff
review and clearance. This enables eligible issuers
to take advantage of beneficial market conditions to
improve their access to capital and may lower their
cost of funds. See Section III, above, for a
discussion of the estimates of the paperwork costs
of preparing and filing on Form S—1 associated with
the amendments that we have prepared for
purposes of the PRA.

129 See letter from Roundtable.

130 See letter from Roundtable.

and August 15, 2008. In addition, we
believe the “grandfather” provisions
will also mitigate costs for any issuer
that would become ineligible by giving
such issuers time to adjust their capital
raising practices.

We believe that the amendments
could result in some issuers who are
currently required to file on Form S—1
or Form F-1 becoming eligible to use
Form S-3 or Form F-3. This could
result in a cost to investors as there
would be less information present in the
prospectuses for these companies than
there was previously. As a result,
investors would have to seek out the
Exchange Act reports (for example, by
accessing the SEC Web site) of these
issuers for company information which
would no longer appear in the
prospectus. However, we believe these
costs might not be substantial to the
extent that the new eligibility standards
appropriately capture issuers with a
wide market following for whom
forward incorporation by reference is
appropriate. Such new Form S-3 and
Form F-3 issuers will also become
eligible take advantage of the shelf
offering process. This could result in
additional costs to investors if they have
less time to review available
information before making an
investment decision with respect to a
takedown from a shelf registration
statement.

If there are some issuers who become
eligible to use Form S—3 or Form F-3
who are not widely followed, then there
could be costs to investors if
information about the issuer is not
available or considered by the
marketplace.

The amendments could also result in
some issuers that would have been
eligible to use Form S—3 or Form F-3
because of their investment grade
ratings and those that continue to be
eligible under the new widely followed
standards to decide not to get their
securities rated. This could result in a
cost to the investors to the extent that
credit ratings were providing additional
information to the marketplace.

The amendments to Rules 138, 139
and 168 could result in somewhat
higher compliance costs if it requires
more effort to determine whether an
issuer is eligible to use Form S-3 or
Form F-3. An issuer is currently eligible
to use Form S-3 or Form F-3 for
offerings of non-convertible securities,
other than common equity, if the non-
convertible securities are investment
grade, which is a single, objective,
bright-line determination. The
amendments adopted today will provide
several alternative criteria to determine
Form S-3 and Form F-3 eligibility,
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which may make it more difficult to
determine at any given point in time
whether an issuer is eligible to make an
offering of non-convertible securities,
other than common equity, on Form S—
3 or Form F-3. As a result, determining
whether a research report can be
published within the safe harbors of
Rule 138, 139, or whether certain
business information may be released
under Rule 168 may be more costly.

The amendment to remove Rule
134(a)(17) could be a cost to investors if
ratings information is less available to
them, to the extent such ratings
information is useful to investors. In
addition, to the extent that issuers
decide to continue to include ratings
information in communications that
previously were made in reliance on the
Rule 134 safe harbor, they may incur
costs in order to ascertain whether
including such information would
require compliance with prospectus
filing requirements.

V. Consideration of Burden on
Competition and Promotion of
Efficiency, Competition, and Capital
Formation

Section 23(a) of the Exchange Act 131
requires the Commission, when making
rules and regulations under the
Exchange Act, to consider the impact a
new rule would have on competition.
Section 23(a)(2) prohibits the
Commission from adopting any rule
which would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act. Section
2(b) of the Securities Act 132 and Section
3(f) of the Exchange Act 133 require the
Commission, when engaging in
rulemaking that requires it to consider
or determine whether an action is
necessary or appropriate in the public
interest, to consider, in addition to the
protection of investors, whether the
action would promote efficiency,
competition, and capital formation.

Overall, we believe the changes will
increase the efficiency of the shelf
offering process by focusing eligibility
on those issuers that are widely
followed in the market and removing
reliance on obtaining a particular credit
rating. Our analysis indicates that the
amendments will have two distinct
effects. First, some issuers currently
eligible to register primary offerings of
non-convertible securities, other than
common equity, on Forms S-3 and F-
3 and to use the shelf offering process
will lose their eligibility. Second, some

13115 U.S.C. 78w(a).
13215 U.S.C. 77b(b).
13315 U.S.C. 78c(f).

issuers will become newly eligible to
use Forms S—3 and F—3 and the shelf
offering process. We believe that the
rules will likely result in more widely
followed issuers being eligible for short-
form registration, which is why the
rules may increase efficiency and
promote capital formation. Issuers who
become eligible to register offerings on
Form S-3 and Form F-3 and avail
themselves of the shelf offering process
may now face relatively lower issuance
costs, which would positively affect
efficiency and capital formation of those
issuers. As noted throughout this
release, we anticipate that the number of
such issuers would be small. In
addition, we believe the “grandfather”
provisions we are adopting will mitigate
the disruption for issuers who may
become ineligible to use Form S-3 or
Form F-3 by giving them time to adjust
their market practices. Because the
number of eligible issuers will be
roughly the same as under the previous
criteria, we believe there would be a
negligible impact on competition.
Although we do not believe the new
rules will have a significant impact on
the eligibility of issuers to use Form S—
3 or Form F-3, by reducing reliance on
credit ratings there could be an effect on
the amount and cost of issuer
information available to the market.
Without a requirement for an issuer to
receive an investment grade credit
rating, issuers may have less of an
incentive to have their securities rated.
They may continue to have their
securities rated for other reasons.
However, to the extent issuers overall
obtain fewer ratings, investors may have
to place greater reliance on other
financial information providers in their
assessment of investor creditworthiness.
From one perspective, this may
provide greater opportunity for other
information providers to compete to
provide credit evaluation services. If the
resulting competition reduces the cost,
and maintains or increases the quality,
of information in the marketplace
regarding credit-worthiness, then this
may result in a lower cost of capital
and/or improved capital allocation
decisions. However, if rating agencies
provide investors with a unique set of
information that other information
providers cannot easily replicate—for
instance, if they have access to issuer
private information that is not common
knowledge to the market—then
investors may lose access to certain,
valuable information to the extent that
issuers chose not to have their securities
rated. This may result in less efficient
capital allocation. We do not believe
this outcome likely because issuers may
still find it beneficial to obtain a credit

rating in order to provide that
information to potential investors. As a
result, we believe that the net effect of
this rule will be to increase the level of
informational efficiency.

The Commission believes that the
rescission of Form F—9 could reduce
confusion regarding the appropriate
form to use for the registration of
securities by Canadian issuers, which
could result in increased market
efficiency.

VI. Regulatory Flexibility Act
Certification

Under Section 605(b) of the
Regulatory Flexibility Act,13¢ we
certified that, when adopted, the
proposals would not have a significant
economic impact on a substantial
number of small entities. We included
the certification in Part VIII of the 2011
Proposing Release. We did not receive
any comments on the certification.

VII. Statutory Authority and Text of
Rule and Form Amendments

We are adopting the amendments
contained in this document under the
authority set forth in Sections 6, 7, 10,
19(a) of the Securities Act and Sections
14 and 23(a) of the Exchange Act.

List of Subjects in 17 CFR Parts 200,
229, 230, 232, 239, 240, and 249

Reporting and recordkeeping
requirements, Securities.

For the reasons set out in the
preamble, Title 17, Chapter II of the
Code of Federal Regulations, is
amended as follows:

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

* * * * *

Subpart N—Commission Information
Collection Requirements Under the
Paperwork Reduction Act: OMB
Control Numbers

m 1. The authority citation for Part 200,
Subpart N, continues to read as follows:

AuthOI‘ity: 44 U.S.C. 3506; 44 U.S.C. 3507.
§200.800 [Amended]

m 2. Effective December 31, 2012,
amend § 200.800 by removing from
paragraph (b) the entry for “Form F-9”.

1345 U.S.C. 605(b).



Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46617

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

m 3. The authority citation for Part 229
continues to read, in part, as follows:

Authority: 15 U.S.C. 77e, 771, 77g, 77h, 77,
77k, 77s, 77z—2, 772-3, 77aa(25), 77aa(26),
77ddd, 77eee, 77ggg, 77hhh, 77iii, 77jjj,
77nnn, 77sss, 78c, 781, 78j, 781, 78m, 78n,
78n-1, 780, 78u->5, 78w, 781l, 78mm, 80a—8,
80a—9, 80a—20, 80a—29, 80a—30, 80a—31(c),
80a—37, 80a—38(a), 80a—39, 80b—11, and 7201
et seq., and 18 U.S.C. 1350 unless otherwise
noted.

* * * * *

§229.10 [Amended]

m 4. Effective December 31, 2012,
amend § 229.10 by:

m a. Removing the penultimate sentence
from paragraph (c) introductory text;

m b. Removing from the first sentence in
paragraph (c)(1)(i) the acronym
“NRSRO” and adding in its place the
phrase “nationally recognized statistical
rating organization (NRSRO)”’; and

m c. Removing the last sentence from
paragraph (c)(1)(i).

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

m 5. The general authority citation for
Part 230 is revised to read as follows:

Authority: 15 U.S.C. 77b, 77c, 77d, 771,
77g, 77h, 77, 771, 77s, 77z-3, 77sss, 78c, 78d,
78j, 781, 78m, 78n, 780, 78t, 78w, 781I(d),
78mm, 80a—8, 80a—24, 80a—28, 80a—29, 80a—
30, 80a—37, and Pub. L. 111-203, § 939A, 124
Stat. 1376, (2010) unless otherwise noted.

* * * * *

m 6. Amend § 230.134 by revising
paragraph (a) introductory text, revising
paragraph (a)(6), and removing and
reserving paragraph (a)(17).

The revisions read as follows:

§230.134 Communications not deemed a
prospectus.
* * * * *

(a) Such communication may include
any one or more of the following items
of information, which need not follow
the numerical sequence of this
paragraph, provided that, except as to
paragraphs (a)(4) through (6) of this
section, the prospectus included in the
filed registration statement does not
have to include a price range otherwise
required by rule:

* * * * *

(6) In the case of a fixed income

security with a fixed (non-contingent)

interest rate provision, the yield or, if
the yield is not known, the probable
yield range, as specified by the issuer or
the managing underwriter or
underwriters and the yield of fixed
income securities with comparable
maturity and security rating;

* * * * *
(17) [Reserved]
* * * * *

m 7. Amend § 230.138 by revising
paragraph (a)(2)(ii)(B)(2) to read as
follows:

§230.138 Publications or distributions of
research reports by brokers or dealers
about securities other than those they are
distributing.

(a] * *x %

(2) * *x %

(ii) * % %

(B) * * %

(2) Is issuing non-convertible
securities, other than common equity,
and the issuer meets the provisions of
General Instruction I.B.2. of Form F-3
(referenced in 17 CFR 239.33 of this
chapter); and

* * * * *

m 8. Amend § 230.139 by revising
paragraphs (a)(1)(i)(A)(1)(i1) and
(a)(1)(1)(B)(2)(ii) to read as follows:

§230.139 Publications or distributions of
research reports by brokers or dealers
distributing securities.

(a] * * %

(1) * % %

(i) * x %

(A)(z) * = =

(i) At the date of reliance on this
section, is, or if a registration statement
has not been filed, will be, offering non-
convertible securities, other than
common equity, and meets the
requirements for the General Instruction
I.B.2. of Form S-3 or Form F-3
(referenced in 17 CFR 239.13 and 17
CFR 239.33 of this chapter); or
* * * * *

* % %

%?)) * % %

(i) Is issuing non-convertible
securities, other than common equity,
and meets the provisions of General
Instruction 1.B.2. of Form F-3
(referenced in 17 CFR 239.33 of this
chapter); and

* * * * *

m 9. Amend § 230.168 by revising
paragraph (a)(2)(ii)(B) to read as follows:

§230.168 Exemption from sections
2(a)(10) and 5(c) of the Act for certain
communications of regularly released
factual business information and forward-
looking information.

* * * * *

(a]* *  *

(2) * *x %

(ii) * % %

(B) Is issuing non-convertible
securities, other than common equity,
and meets the provisions of General
Instruction I.B.2. of Form F-3
(referenced in 17 CFR 239.33 of this
chapter); and

* * * * *

§230.467 [Amended]

m 10. Effective December 31, 2012,
amend § 230.467 by removing:

m a. “F-9,” from the heading;

mb. “Form F-9 or”’ and “§ 239.39 or”
from the second sentence of paragraph
(a); and

m c. “Form F-9 or” from the first
sentence of paragraph (b).

§230.473 [Amended]

m 11. Effective December 31, 2012,
amend § 230.473 by removing “F-9 or”
and ““§ 239.39 or” from paragraph (d).

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 12. The authority citation for Part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m, 78n,
780(d), 78w(a), 781l, 80a—6(c), 80a—8, 80a—29,
80a—30, 80a—37, and 7201 et seq.; and 18
U.S.C. 1350.

* * * * *

§232.405 [Amended]

m 13. Effective December 31, 2012,
amend § 232.405 by removing:

m a. “both Form F-9 (§ 239.39 of this
chapter) and” from the second sentence
of Preliminary Note 1;

m b. “either Form F-9 or” from
paragraphs (a)(2) introductory text,
(a)(3), and (a)(4); and

m c. “both Form F-9 and” and “Form F—
9 and” in the second sentence of Note
to § 232.405, and “both Form F—-9 and”
in the penultimate sentence of Note to
§232.405.

PART 239 —FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

m 14. The general authority citation for
part 239 is revised to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77}, 77s,
772-2,772-3, 77sss, 78c, 781, 78m, 78n,
780(d), 78u->5, 78w(a), 7811, 78mm, 80a—2(a),
80a—-3, 80a—8, 80a—9, 80a—10, 80a—13, 80a—
24, 80a—26, 80a—29, 80a—30, 80a—37, and
Pub. L. No. 111-203, § 939A, 124 Stat. 1376,
(2010) unless otherwise noted.

* * * * *

m 15. Amend § 239.13 by revising the
paragraph heading to the undesignated
paragraph following paragraph (b)(1)
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and by revising paragraphs (b)(2) and
(b)(5) to read as follows:

§239.13 Form S-3, for registration under
the Securities Act of 1933 of securities of
certain issuers offered pursuant to certain
types of transactions.

* * * * *

(b) * * *
Instruction to paragraph (b)(1): * * *
(2) Primary Offerings of Non-

Convertible Securities Other than

Common Equity. Non-convertible

securities, other than common equity, to

be offered for cash by or on behalf of a

registrant, provided the registrant:

(i) Has issued (as of a date within 60
days prior to the filing of the registration
statement) at least $1 billion in non-
convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the
Securities Act, over the prior three
years; or

(ii) Has outstanding (as of a date
within 60 days prior to the filing of the
registration statement) at least $750
million of non-convertible securities,
other than common equity, issued in
primary offerings for cash, not
exchange, registered under the
Securities Act; or

(iii) is a wholly-owned subsidiary of
a well-known seasoned issuer (as
defined in 17 CFR 230.405); or

(iv) Is a majority-owned operating
partnership of a real estate investment
trust that qualifies as a well-known
seasoned issuer (as defined in 17 CFR
230.405); or

(v) Discloses in the registration
statement that it has a reasonable belief
that it would have been eligible to use
this Form S-3 as of September 1, 2011
because it is registering a primary
offering of non-convertible investment
grade securities, discloses the basis for
such belief, and files a final prospectus
for an offering pursuant to such
registration statement on this Form S-3
on or before September 2, 2014.

Instruction to paragraph (b)(2). For
purposes of paragraph (b)(2)(i) of this
section, an insurance company, as
defined in Section 2(a)(13) of the
Securities Act of 1933 (15 U.S.C.
77b(a)(13), when using this Form S-3 to
register offerings of securities subject to
regulation under the insurance laws of
any State or Territory of the United
States or the District of Columbia
(“insurance contracts”), may include
purchase payments or premium
payments for insurance contracts,
including purchase payments or
premium payments for variable
insurance contracts (not including
purchase payments or premium
payments initially allocated to

investment options that are not
registered under the Securities Act of
1933 (15 U.S.C. 77a)), issued in offerings
registered under the Securities Act over
the prior three years. For purposes of
paragraph (b)(ii) of this section, an
insurance company, as defined in
Section 2(a)(13) of the Securities Act of
1933, when using this Form S-3 to
register offerings of insurance contracts,
may include the contract value, as of the
measurement date, of any outstanding
insurance contracts, including variable
insurance contracts (not including the
value allocated as of the measurement
date to investment options that are not
registered under the Securities Act of
1933), issued in offerings registered
under the Securities Act of 1933.

* * * * *

(5) The securities are investment
grade securities. An asset-backed
security is an investment grade security
if, at the time of sale, at least one
nationally recognized statistical rating
organization (as that term is used in 17
CFR 240.15¢3-1(c)(2)(vi)(F)) has rated
the security in one of its generic rating
categories that signifies investment
grade; typically, the four highest rating
categories (within which there may be
sub-categories or gradations indicating
relative standing) signify investment
grade.
*

* * * *

m 16. Amend Form S-3 (referenced in
17 CFR 239.13) by:
m a. Revising General Instruction I.B.2.;
m b. Revising General Instruction
1.B.5(a)(i).; and
m c. Revising Instruction 3 to the
signature block to remove the word
“Requirements” and add in its place the
word ‘“Requirement” and to remove the
phrase “B.2. or”.

The revision reads as follows:

Note: The text of Form S-3 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

Form S-3

Registration Statement Under the
Securities Act of 1933

* * * * *

General Instructions

I. Eligibility Requirements for Use of
Form S-3

B. Transaction Requirements. * * *

2. Primary Offerings of Non-
Convertible Securities Other than
Common Equity. Non-convertible
securities, other than common equity, to
be offered for cash by or on behalf of a
registrant, provided the registrant (i) has
issued (as of a date within 60 days prior

to the filing of the registration
statement) at least $1 billion in non-
convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the
Securities Act, over the prior three
years; or (ii) has outstanding (as of a
date within 60 days prior to the filing
of the registration statement) at least
$750 million of non-convertible
securities, other than common equity,
issued in primary offerings for cash, not
exchange, registered under the
Securities Act; or (iii) is a wholly-owned
subsidiary of a well-known seasoned
issuer (as defined in 17 CFR 230.405);
or (iv) is a majority-owned operating
partnership of a real estate investment
trust that qualifies as a well-known
seasoned issuer (as defined in 17 CFR
230.405); or (v) discloses in the
registration statement that it has a
reasonable belief that it would have
been eligible to use Form S-3 as of
September 1, 2011 because it is
registering a primary offering of non-
convertible investment grade securities,
discloses the basis for such belief, and
files a final prospectus for an offering
pursuant to such registration statement
on Form S-3 on or before September 2,
2014.

Instruction. For purposes of
Instruction I.B.2(i) above, an insurance
company, as defined in Section 2(a)(13)
of the Securities Act, when using this
Form to register offerings of securities
subject to regulation under the
insurance laws of any State or Territory
of the United States or the District of
Columbia (“insurance contracts”), may
include purchase payments or premium
payments for insurance contracts,
including purchase payments or
premium payments for variable
insurance contracts (not including
purchase payments or premium
payments initially allocated to
investment options that are not
registered under the Securities Act),
issued in offerings registered under the
Securities Act over the prior three years.
For purposes of Instruction 1.B.2(ii)
above, an insurance company, as
defined in Section 2(a)(13) of the
Securities Act, when using this Form to
register offerings of insurance contracts,
may include the contract value, as of the
measurement date, of any outstanding
insurance contracts, including variable
insurance contracts (not including the
value allocated as of the measurement
date to investment options that are not
registered under the Securities Act),
issued in offerings registered under the
Securities Act.

* * * * *



Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46619

5. Offerings of Investment Grade
Asset-Backed Securities.

(a) * *x %

(i) The securities are “investment
grade securities.” An asset-backed
security is an “investment grade
security” if, at the time of sale, at least
one nationally recognized statistical
rating organization (as that term is used
in Rule 15¢3-1(c)(2)(vi)(F) under the
Exchange Act (§ 240.15¢3-1(c)(2)(vi)(F))
has rated the security in one of its
generic rating categories which signifies
investment grade; typically, the four
highest rating categories (within which
there may be sub-categories or
gradations indicating relative standing)

signify investment grade.
* * * * *

m 17. Amend Form S—4 (referenced in
17 CFR 239.25) by revising General
Instruction B.1.a.(ii)(B) to read as
follows:

Note: The text of Form S—4 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

Form S-4

Registration Statement Under the
Securities Act of 1933

* * * * *

General Instructions

* * * * *

B. Information with Respect to the

Registrant.
1 . * * %

a. R

(ii) * *x %

(B) Non-convertible debt or preferred
securities are to be offered pursuant to
this registration statement and the
requirements of General Instruction
I.B.2. of Form S-3 have been met for the
securities to be registered on this

registration statement; or
* * * * *

m 18. Amend § 239.33 by revising
paragraph (b)(2) to read as follows:

§239.33 Form F-3, for registration under
the Securities Act of 1933 of securities of
certain foreign private issuers offered
pursuant to certain types of transactions.
* * * * *

(b) * % %

(2) Primary Offerings of Non-
Convertible Securities Other than
Common Equity. Non-convertible
securities, other than common equity, to
be offered for cash by or on behalf of a
registrant, provided the registrant:

(i) Has issued (as of a date within 60
days prior to the filing of the registration
statement) at least $1 billion in non-
convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the

Securities Act, over the prior three
years; or

(ii) Has outstanding (as of a date
within 60 days prior to the filing of the
registration statement) at least $750
million of non-convertible securities,
other than common equity, issued in
primary offerings for cash, not
exchange, registered under the
Securities Act of 1933 (15 U.S.C. 77a);
or

(iii) Is a wholly-owned subsidiary of
a well-known seasoned issuer (as
defined in 17 CFR 230.405); or

(iv) Is a majority-owned operating
partnership of a real estate investment
trust that qualifies as a well-known
seasoned issuer (as defined in 17 CFR
230.405); or

(v) Discloses in the registration
statement that it has a reasonable belief
that it would have been eligible to use
Form F-3 as of September 1, 2011
because it is registering a primary
offering of non-convertible investment
grade securities, discloses the basis for
such belief, and files a final prospectus
for an offering pursuant to such
registration statement on Form F-3 on
or before September 2, 2014.

Instruction to paragraph (b)(2). For
purposes of paragraph (b)(2)(i) of this
section, an insurance company, as
defined in Section 2(a)(13) of the
Securities Act of 1933 (15 U.S.C.
77b(a)(13)), when using this Form F-3
to register offerings of securities subject
to regulation under the insurance laws
of any State or Territory of the United
States or the District of Columbia
(“insurance contracts”), may include
purchase payments or premium
payments for insurance contracts,
including purchase payments or
premium payments for variable
insurance contracts (not including
purchase payments or premium
payments initially allocated to
investment options that are not
registered under the Securities Act of
1933 (15 U.S.C. 77a)), issued in offerings
registered under the Securities Act of
1933 over the prior three years. For
purposes of paragraph (b)(ii) of this
section, an insurance company, as
defined in Section 2(a)(13) of the
Securities Act of 1933, when using this
Form F-3 to register offerings of
insurance contracts, may include the
contract value, as of the measurement
date, of any outstanding insurance
contracts, including variable insurance
contracts (not including the value
allocated as of the measurement date to
investment options that are not
registered under the Securities Act of
1933), issued in offerings registered
under the Securities Act of 1933.

* * * * *

m 19. Amend Form F-3 (referenced in
17 CFR 239.33) by:
m a. Revising General Instruction I.B.2.;
and
m b. Removing Instruction 3 to the
signature block.

The revision reads as follows:

Note: The text of Form F—3 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

Form F-3

Registration Statement Under the
Securities Act of 1933

* * * * *

General Instructions

I. Eligibility Requirements for Use of
Form F-3
* * * * *

B. Transaction Requirements * * *

2. Primary Offerings of Non-
Convertible Securities Other than
Common Equity. Non-convertible
securities, other than common equity, to
be offered for cash by or on behalf of a
registrant, provided the registrant (i) has
issued (as of a date within 60 days prior
to the filing of the registration
statement) at least $1 billion in non-
convertible securities, other than
common equity, in primary offerings for
cash, not exchange, registered under the
Securities Act, over the prior three
years; or (ii) has outstanding (as of a
date within 60 days prior to the filing
of the registration statement) at least
$750 million of non-convertible
securities, other than common equity,
issued in primary offerings for cash, not
exchange, registered under the
Securities Act; or (iii) is a wholly-owned
subsidiary of a well-known seasoned
issuer (as defined in 17 CFR 230.405);
or (iv) is a majority-owned operating
partnership of a real estate investment
trust that qualifies as a well-known
seasoned issuer (as defined in 17 CFR
230.405); or (v) discloses in the
registration statement that it has a
reasonable belief that it would have
been eligible to use Form F-3 as of
September 1, 2011 because it is
registering a primary offering of non-
convertible investment grade securities,
discloses the basis for such belief, and
files a final prospectus for an offering
pursuant to such registration statement
on Form F-3 on or before September 2,
2014.

Instruction. For purposes of
Instruction 1.B.2(i) above, an insurance
company, as defined in Section 2(a)(13)
of the Securities Act, when using this
Form to register offerings of securities
subject to regulation under the
insurance laws of any State or Territory
of the United States or the District of
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Columbia (“insurance contracts’), may
include purchase payments or premium
payments for insurance contracts,
including purchase payments or
premium payments for variable
insurance contracts (not including
purchase payments or premium
payments initially allocated to
investment options that are not
registered under the Securities Act),
issued in offerings registered under the
Securities Act over the prior three years.
For purposes of Instruction I.B.2(ii)
above, an insurance company, as
defined in Section 2(a)(13) of the
Securities Act, when using this Form to
register offerings of insurance contracts,
may include the contract value, as of the
measurement date, of any outstanding
insurance contracts, including variable
insurance contracts (not including the
value allocated as of the measurement
date to investment options that are not
registered under the Securities Act),
issued in offerings registered under the

Securities Act.
* * * * *

m 20. Amend Form F—4 (referenced in
17 CFR 239.34) by revising General
Instruction B.1(a)(ii)(B).

The revision reads as follows:

Note: The text of Form F—4 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

Form F-4

Registration Statement Under the
Securities Act of 1933

* * * * *

General Instructions

* * * * *

B. Information with Respect to the

Registrant
1. R

a. R

(ii) * *x %

(B) Non-convertible debt or preferred
securities are to be offered pursuant to
this registration statement and the
requirements of General Instruction
I.B.2. of Form F—3 have been met for the
securities to be registered on this

registration statement; or
* * * * *

§239.38 [Amended]

m 21. Effective December 31, 2012,
amend § 239.38 by removing ‘“Form F-
9,” from paragraph (h)(3).

Note: The text of Form F-8 does not, and

the following amendment will not, appear in
the Code of Federal Regulations.

m 22. Effective December 31, 2012,
amend Form F—8 (referenced in 17 CFR
239.38) by removing “Form F-9,” from

each of paragraph A.(3) of General
Instruction III and paragraph B. of
General Instruction V.

§239.39 [Removed and Reserved]

m 23. Effective December 31, 2012,
remove and reserve § 239.39
(referencing Form F-9).

§239.40 [Amended]

m 24. Effective December 31, 2012,
amend § 239.40 by removing ‘“Form F—
9,” from paragraph (c)(4).

m 25. Effective December 31, 2012,
amend Form F-10 (referenced in 17 CFR
239.40) by:

m a. In General Instruction I.C.(3),
removing “‘and” after the semi-colon;
m b. In General Instruction 1.C.(4),
removing ‘“Form F-9,” removing the
period, and adding in its place ‘; and”’;
and

m c. Adding paragraph C.(5) of General
Instruction I to read as follows:

Note: The text of Form F—10 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

Form F-10

Registration Statement Under the
Securities Act of 1933

* * * * *

General Instructions

C. Form F-10 is available to any
Registrant that:

(1) * % %

(5) if it does not meet the
requirements of I.C.(4) or L.H., discloses
in Part II of the registration statement
that it has a reasonable belief that it
would have been eligible to make an
offering of investment grade, non-
convertible securities on Form F-9 as of
December 30, 2012, discloses the basis
for such belief, and files a final
prospectus for an offering under the
registration statement on or prior to
December 31, 2015.

* * * * *

§239.41 [Amended]

m 26. Effective December 31, 2012,
amend § 239.41 by removing ‘“Form F-
9,” from paragraph (h)(3).

m 27. Effective December 31, 2012,
amend Form F-80 (referenced in 17 CFR
239.41) by removing “Form F-9” in
paragraph A.(3) of General Instruction
III and paragraph B. of General
Instruction V.

Note: The text of Form F-80 does not, and
this amendment will not, appear in the Code
of Federal Regulations.

m 28. Effective December 31, 2012,
amend § 239.42 by removing “F-9,”
from the heading and from each of
paragraphs (a) and (e).

m 29. Effective December 31, 2012,
amend Form F-X (referenced in 17 CFR
239.42) by removing “F-9,” from each
of paragraphs (a) and (e) of General
Instruction I, and each of paragraphs (a)
and (c) of General Instruction IL.F.

Note: The text of Form F-X does not, and
this amendment will not, appear in the Code
of Federal Regulations.

* * * * *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 30. The general authority citation for
part 240 is revised to read as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s,772-2, 7773, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j—1, 78k, 78k—1, 781, 78m, 78n, 78n—1, 780,
780—4, 78p, 78q, 78s, 78u-5, 78w, 78X, 7811,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b—11, and 7201 et seq.; 18 U.S.C.
1350, 12 U.S.C. 5221(e)(3), and Pub. L. 111—
203, § 939A, 124 Stat. 1376, (2010) unless
otherwise noted.

* * * * *

m 31. Amend § 240.14a—101 by revising
Note E(2)(ii) to read as follows:

§240.14a-101 Schedule 14A. Information
required in proxy statement.

* * * * *
Notes:
* * * * *
E. * * *
(2) * *x %

(ii) Action is to be taken as described
in Items 11, 12, and 14 of this schedule
which concerns non-convertible debt or
preferred securities issued by a
registrant meeting the requirements of
General Instruction I.B.2. of Form S-3
(referenced in 17 CFR 239.13 of this
chapter); or
* * * * *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

m 32. The authority citation for part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a et seq. and 7201
et seq.; and 18 U.S.C. 1350, unless otherwise
noted.

* * * * *

§249.240 [Amended]

m 33. Effective December 31, 2012,
amend § 249.240f by:

m a. Removing “F-9,” in paragraph (a)
introductory text;

m b. Redesignating the “Note’” following
paragraph (a) introductory text as “Note
to paragraph (a)”’; and

m c. Removing in paragraph (b)(4)
introductory text the phrase “; provided,



Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46621

however, no market value threshold
need be satisfied in connection with
non-convertible securities eligible for
registration on Form F-9 (§ 239.39 of
this chapter)”.

m 34. Effective December 31, 2012,
amend Form 40-F (referenced in 17 CFR
249.240f1) by:

m a. In General Instruction A.(i),
removing “F-9”;

m b. Removing from paragraph (2)(iv) of
General Instruction A. the phrase “;
provided, however, that no market value
threshold need be satisfied in
connection with non-convertible
securities eligible for registration on
Form F-9”” and adding in its place the
phrase “or the Registrant filed a Form
F—9 with the Commission on or before
December 30, 2012”’; and

m c. Revising paragraph (2) of General
Instruction C. to read as follows:

(2) Any financial statements, other
than interim financial statements,
included in this Form by registrants
registering securities pursuant to
Section 12 of the Exchange Act or
reporting pursuant to the provisions of
Section 13(a) or 15(d) of the Exchange
Act must be reconciled to U.S. GAAP as
required by Item 17 of Form 20-F under
the Exchange Act, unless this Form is
filed with respect to a reporting
obligation under Section 15(d) that
arose solely as a result of a filing made
on Form F-7, F-8, F-9 or F-80, in
which case no such reconciliation is
required.

Note: The text of Form 40-F does not, and
this amendment will not, appear in the Code
of Federal Regulations.

Dated: July 27, 2011.
By the Commission.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2011-19421 Filed 8—-2-11; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 54
[TD 9541]
RIN 1545-BJ60

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2590
RIN 1210-AB44

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

[CMS-9992-IFC2]

45 CFR Part 147
RIN 0938-AQ07

Group Health Plans and Health
Insurance Issuers Relating to
Coverage of Preventive Services Under
the Patient Protection and Affordable
Care Act

AGENCIES: Internal Revenue Service,
Department of the Treasury; Employee
Benefits Security Administration,
Department of Labor; Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services.

ACTION: Interim final rules with request
for comments.

SUMMARY: This document contains
amendments to the interim final
regulations implementing the rules for
group health plans and health insurance
coverage in the group and individual
markets under provisions of the Patient
Protection and Affordable Care Act
regarding preventive health services.

DATES: Effective date. These interim
final regulations are effective on August
1, 2011.

Comment date. Comments are due on
or before September 30, 2011.

Applicability dates. These interim
final regulations generally apply to
group health plans and group health
insurance issuers on August 1, 2011.

ADDRESSES: Written comments may be
submitted to any of the addresses
specified below. Any comment that is
submitted to any Department will be
shared with the other Departments.
Please do not submit duplicates.

All comments will be made available
to the public. WARNING: Do not
include any personally identifiable
information (such as name, address, or
other contact information) or

confidential business information that
you do not want publicly disclosed. All
comments are posted on the Internet
exactly as received, and can be retrieved
by most Internet search engines. No
deletions, modifications, or redactions
will be made to the comments received,
as they are public records. Comments
may be submitted anonymously.

Department of Labor. Comments to
the Department of Labor, identified by
RIN 1210-AB44, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: E-
OHPSCA2713.EBSA@dol.gov.

e Mail or Hand Delivery: Office of
Health Plan Standards and Compliance
Assistance, Employee Benefits Security
Administration, Room N-5653, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210,
Attention: RIN 1210-AB44.

Comments received by the
Department of Labor will be posted
without change to http://
www.regulations.gov and http://
www.dol.gov/ebsa, and available for
public inspection at the Public
Disclosure Room, N-1513, Employee
Benefits Security Administration, 200
Constitution Avenue, NW., Washington,
DC 20210.

Department of Health and Human
Services. In commenting, please refer to
file code CMS—9992-IFC2. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-9992-1FC2, P.O. Box 8010,
Baltimore, MD 21244-8010.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—9992-IFC2,
Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

4. By hand or courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
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following addresses prior to the close of
the comment period: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Room 445-G, Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

If you intend to deliver your
comments to the Baltimore address, call
telephone number (410) 786—4492 in
advance to schedule your arrival with
one of our staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately three weeks after
publication of a document, at the
headquarters of the Centers for Medicare
& Medicaid Services, 7500 Security
Boulevard, Baltimore, Maryland 21244,
Monday through Friday of each week
from 8:30 a.m. to 4 p.m. EST. To
schedule an appointment to view public
comments, phone 1-800-743-3951.

Internal Revenue Service. Comments
to the IRS, identified by REG-120391—
10, by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: CC:PA:LPD:PR (REG-120391—
10), room 5205, Internal Revenue
Service, P.O. Box 7604, Ben Franklin
Station, Washington, DC 20044.

e Hand or courier delivery: Monday
through Friday between the hours of 8
a.m. and 4 p.m. to: CC:PA:LPD:PR
(REG-120391-10), Courier’s Desk,
Internal Revenue Service, 1111
Constitution Avenue, NW., Washington
DC 20224.

All submissions to the IRS will be
open to public inspection and copying
in room 1621, 1111 Constitution
Avenue, NW., Washington, DC from 9
a.m. to 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Amy Turner or Beth Baum, Employee
Benefits Security Administration,
Department of Labor, at (202) 693-8335;
Karen Levin, Internal Revenue Service,
Department of the Treasury, at (202)
622—-6080; Robert Imes, Centers for
Medicare & Medicaid Services (CMS),
Department of Health and Human
Services, at (410) 786—1565.

Customer Service Information:
Individuals interested in obtaining
information from the Department of
Labor concerning employment-based
health coverage laws may call the EBSA
Toll-Free Hotline at 1-866—444—-EBSA
(3272) or visit the Department of Labor’s
Web site (http://www.dol.gov/ebsa). In
addition, information from HHS on
private health insurance for consumers
can be found on the Centers for
Medicare & Medicaid Services (CMS)
Web site (http://cciio.cms.gov) and
information on health reform can be
found at http://www.HealthCare.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Patient Protection and Affordable
Care Act, Public Law 111-148, was
enacted on March 23, 2010; the Health
Care and Education Reconciliation Act
(the Reconciliation Act), Public Law
111-152, was enacted on March 30,
2010 (collectively known as the
“Affordable Care Act”). The Affordable
Care Act reorganizes, amends, and adds
to the provisions of part A of title XXVII
of the Public Health Service Act (PHS
Act) relating to group health plans and
health insurance issuers in the group
and individual markets. The term
“group health plan” includes both
insured and self-insured group health
plans.® The Affordable Care Act adds
section 715(a)(1) to the Employee
Retirement Income Security Act (ERISA)
and section 9815(a)(1) to the Internal
Revenue Code (the Code) to incorporate
the provisions of part A of title XXVII

1The term “group health plan” is used in title

XXVII of the PHS Act, part 7 of ERISA, and chapter
100 of the Code, and is distinct from the term
“health plan,” as used in other provisions of title

I of the Affordable Care Act. The term “health plan”
does not include self-insured group health plans.

of the PHS Act into ERISA and the
Code, and make them applicable to
group health plans, and health
insurance issuers providing health
insurance coverage in connection with
group health plans. The PHS Act
sections incorporated by this reference
are sections 2701 through 2728. PHS
Act sections 2701 through 2719A are
substantially new, though they
incorporate some provisions of prior
law. PHS Act sections 2722 through
2728 are sections of prior law
renumbered, with some, mostly minor,
changes.

Subtitles A and C of title I of the
Affordable Care Act amend the
requirements of title XXVII of the PHS
Act (changes to which are incorporated
into ERISA section 715). The
preemption provisions of ERISA section
731 and PHS Act section 2724 2
(implemented in 29 CFR 2590.731(a)
and 45 CFR 146.143(a)) apply so that the
requirements of part 7 of ERISA and
title XXVII of the PHS Act, as amended
by the Affordable Care Act, are not to be
“construed to supersede any provision
of State law which establishes,
implements, or continues in effect any
standard or requirement solely relating
to health insurance issuers in
connection with group or individual
health insurance coverage except to the
extent that such standard or
requirement prevents the application of
a requirement”’ of the Affordable Care
Act. Accordingly, State laws that
impose requirements on health
insurance issuers that are stricter than
the requirements imposed by the
Affordable Care Act are not superseded
by the Affordable Care Act.

Section 2713 of the PHS Act, as added
by the Affordable Care Act and
incorporated under section 715(a)(1) of
ERISA and section 9815(a)(1) of the
Code, specifies that a group health plan
and a health insurance issuer offering
group or individual health insurance
coverage provide benefits for and
prohibit the imposition of cost-sharing
with respect to:

e Evidence-based items or services
that have in effect a rating of A or B in
the current recommendations of the
United States Preventive Services Task
Force (Task Force) with respect to the
individual involved.?

2Code section 9815 incorporates the preemption
provisions of PHS Act section 2724. Prior to the
Affordable Care Act, there were no express
preemption provisions in chapter 100 of the Code.

3 Under PHS Act section 2713(a)(5), the Task
Force recommendations regarding breast cancer
screening, mammography, and prevention issued in
or around November of 2009 are not to be
considered current recommendations on this
subject for purposes of PHS Act section 2713(a)(1).
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e Immunizations for routine use in
children, adolescents, and adults that
have in effect a recommendation from
the Advisory Committee on
Immunization Practices of the Centers
for Disease Control and Prevention
(Advisory Committee) with respect to
the individual involved. A
recommendation of the Advisory
Committee is considered to be “in
effect” after it has been adopted by the
Director of the Centers for Disease
Control and Prevention. A
recommendation is considered to be for
routine use if it appears on the
Immunization Schedules of the Centers
for Disease Control and Prevention.

e With respect to infants, children,
and adolescents, evidence-informed
preventive care and screenings provided
for in the comprehensive guidelines
supported by the Health Resources and
Services Administration (HRSA).

e With respect to women, preventive
care and screening provided for in
comprehensive guidelines supported by
HRSA (not otherwise addressed by the
recommendations of the Task Force),
which will be commonly known as
HRSA’s Women'’s Preventive Services:
Required Health Plan Coverage
Guidelines.

The requirements to cover
recommended preventive services
without any cost-sharing do not apply to
grandfathered health plans. The
Departments previously issued interim
final regulations implementing PHS Act
section 2713; these interim final rules
were published in the Federal Register
on July 19, 2010 (75 FR 41726). For the
reasons explained below, the
Departments are now issuing an
amendment to these interim final rules.

II. Overview of the Amendment to the
Interim Final Regulations

The interim final regulations provided
that a group health plan or health
insurance issuer must cover certain
items and services, without cost-
sharing, as recommended by the U.S.
Preventive Services Task Force, the
Advisory Committee on Immunization
Practices of the Centers for Disease
Control and Prevention, and the Health

Thus, the recommendations regarding breast cancer
screening, mammography, and prevention issued by
the Task Force prior to those issued in or around
November of 2009 (that is, those issued in 2002)
will be considered current until new
recommendations in this area are issued by the
Task Force or appear in comprehensive guidelines
supported by HRSA concerning preventive care and
screenings for women, which will be commonly
known as HRSA’s Women’s Preventive Services:
Required Health Plan Coverage Guidelines.

4 See 26 CFR 54.9815-1251T, 29 CFR 2590.715—
1251 and 45 CFR 147.140 (75 FR 34538, June 17,
2010).

Resources and Services Administration.
Notably, to the extent not described in
the U.S. Preventive Services Task Force
recommendations, HRSA was charged
with developing comprehensive
guidelines for preventive care and
screenings with respect to women (i.e.,
the Women’s Preventive Services:
Required Health Plan Coverage
Guidelines or “HRSA Guidelines”). The
interim final regulations also require
that changes in the required items and
services be implemented no later than
plan years (in the individual market,
policy years) beginning on or after the
date that is one year from when the new
recommendation or guideline is issued.

In response to the request for
comments on the interim final
regulations, the Departments received
considerable feedback regarding which
preventive services for women should
be considered for coverage under PHS
Act section 2713(a)(4). Most
commenters, including some religious
organizations, recommended that HRSA
Guidelines include contraceptive
services for all women and that this
requirement be binding on all group
health plans and health insurance
issuers with no religious exemption.
However, several commenters asserted
that requiring group health plans
sponsored by religious employers to
cover contraceptive services that their
faith deems contrary to its religious
tenets would impinge upon their
religious freedom. One commenter
noted that some religious employers do
not currently cover such benefits under
their group health plan due to their
religious beliefs.

The Departments note that PHS Act
section 2713(a)(4) gives HRSA the
authority to develop comprehensive
guidelines for additional preventive care
and screenings for women ‘‘for purposes
of this paragraph.” In other words, the
statute contemplated HRSA Guidelines
that would be developed with the
knowledge that certain group health
plans and health insurance issuers
would be required to cover the services
recommended without cost-sharing,
unlike the other guidelines referenced
in section 2713(a), which pre-dated the
Affordable Care Act and were originally
issued for purposes of identifying the
non-binding recommended care that
providers should provide to patients.
These HRSA Guidelines exist solely to
bind non-grandfathered group health
plans and health insurance issuers with
respect to the extent of their coverage of
certain preventive services for women.
In the Departments’ view, it is
appropriate that HRSA, in issuing these
Guidelines, takes into account the effect
on the religious beliefs of certain

religious employers if coverage of
contraceptive services were required in
the group health plans in which
employees in certain religious positions
participate. Specifically, the
Departments seek to provide for a
religious accommodation that respects
the unique relationship between a house
of worship and its employees in
ministerial positions. Such an
accommodation would be consistent
with the policies of States that require
contraceptive services coverage, the
majority of which simultaneously
provide for a religious accommodation.

In light of the above, the Departments
are amending the interim final rules to
provide HRSA additional discretion to
exempt certain religious employers from
the Guidelines where contraceptive
services are concerned. The amendment
to the interim final rules provides HRSA
with the discretion to establish this
exemption. Consistent with most States
that have such exemptions, as described
below, the amended regulations specify
that, for purposes of this policy, a
religious employer is one that: (1) Has
the inculcation of religious values as its
purpose; (2) primarily employs persons
who share its religious tenets; (3)
primarily serves persons who share its
religious tenets; and (4) is a non-profit
organization under section 6033(a)(1)
and section 6033(a)(3)(A)(1) or (iii) of the
Code. Section 6033(a)(3)(A)(i) and (iii)
refer to churches, their integrated
auxiliaries, and conventions or
associations of churches, as well as to
the exclusively religious activities of
any religious order. The definition of
religious employer, as set forth in the
amended regulations, is based on
existing definitions used by most States
that exempt certain religious employers
from having to comply with State law
requirements to cover contraceptive
services. We will be accepting
comments on this definition as well as
alternative definitions, such as those
that have been developed under Title 26
of the United States Code. The
definition set forth here is intended to
reasonably balance the extension of any
coverage of contraceptive services under
the HRSA Guidelines to as many
women as possible, while respecting the
unique relationship between certain
religious employers and their employees
in certain religious positions. The
change in policy effected by this
amendment to these interim final rules
is intended solely for purposes of PHS
Act section 2713 and the companion
provisions of ERISA and the Internal
Revenue Code.

Because HRSA'’s discretion to
establish an exemption applies only to
group health plans sponsored by certain
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religious employers and group health
insurance offered in connection with
such plans, health insurance issuers in
the individual health insurance market
would not be covered under any such
exemption.

III. Interim Final Regulations and
Waiver of Delay of Effective Date

Section 9833 of the Code, section 734
of ERISA, and section 2792 of the PHS
Act authorize the Secretaries of the
Treasury, Labor, and HHS (collectively,
the Secretaries) to promulgate any
interim final rules that they determine
are appropriate to carry out the
provisions of chapter 100 of the Code,
part 7 of subtitle B of title I of ERISA,
and part A of title XXVII of the PHS Act,
which include PHS Act sections 2701
through 2728 and the incorporation of
those sections into ERISA section 715
and Code section 9815. The
amendments promulgated in this
rulemaking carry out the provisions of
these statutes. Therefore, the foregoing
interim final rule authority applies to
these amendments.

Under the Administrative Procedure
Act (APA) (5 U.S.C. 551, et seq.), while
a general notice of proposed rulemaking
and an opportunity for public comment
is generally required before
promulgation of regulations, an
exception is made when an agency, for
good cause, finds that notice and public
comment thereon are impracticable,
unnecessary, or contrary to the public
interest. The provisions of the APA that
ordinarily require a notice of proposed
rulemaking do not apply here because of
the specific authority to issue interim
final rules granted by section 9833 of
the Code, section 734 of ERISA, and
section 2792 of the PHS Act.

Even if the APA requirements for
notice and comment were applicable to
these regulations, they have been
satisfied. This is because the Secretaries
find that providing for an additional
opportunity for public comment is
unnecessary, as the July 19, 2010
interim final rules implementing section
2713 of the PHS Act provided the public
with an opportunity to comment on the
implementation of the preventive
services requirements in this provision,
and the amendments made in these
interim final rules in fact are based on
such public comments. Specifically,
commenters expressed concerns that
HRSA-supported guidelines issued
under section 2713(a)(4) that included
coverage of contraceptive services could
impinge upon the religious freedom of
certain religious employers. The
flexibility that is afforded under these
amendments is being provided to HRSA
in order to allow HRSA the discretion

to accommodate, in a balanced way, as
discussed above, these commenter
concerns.

In addition, the Departments have
determined that an additional
opportunity for public comment would
be impractical and contrary to the
public interest. The requirement in
section 2713(a)(4) that preventive
services supported by HRSA be
provided without cost-sharing took
effect at the beginning of the first plan
or policy year beginning on or after
September 23, 2010. At that time,
however, HRSA had not issued any
such guidelines. Under the July 19, 2010
interim final rules, group health plans
and insurance issuers do not have to
begin covering preventive services
supported in HRSA guidelines until the
first plan or policy year that begins one
year after the guidelines are issued.
Thus, while the law requiring coverage
of recommended women’s preventive
health services was enacted on March
23, 2010, and has been in effect since
September 23, 2010, no such guidelines
have yet been issued, and it will be at
least a full year after they are issued
before group health plans and issuers
will be required to start covering
preventive services recommended in the
guidelines without cost sharing.

The July 19, 2010 interim final rules
indicated that HRSA expected to issue
guidelines by August 1, 2011. After
considering public comments raising
the issue addressed in these
amendments, however, the Departments
determined that HRSA should be
granted the discretion to address the
commenter concerns at issue prior to
issuing guidelines under section
2713(a)(4). Many college student policy
years begin in August and an estimated
1.5 million young adults are estimated
to be covered by such policies.5
Providing an opportunity for public
comment as described above would
mean that the guidelines could not be
issued until after August of 2011. This
delay would mean that many students
could not benefit from the new
prevention coverage without cost-
sharing following from the issuance of
the guidelines until the 2013—-14 school
year, as opposed to the 2012-13 school
year. Similarly, 2008 data from the
Department of Labor indicate that over
4 million Americans have ERISA group
health plan coverage that starts in
August or September; they too would
experience over a year’s delay in the
receipt of the new benefit if the public

5Department of Health and Human Services,
Notice of Proposed Rulemaking on Student Health
Insurance Coverage (76 FR 7767, February 22,
2011).

comment period delayed the issuance of
the guidance for over a month. The
Departments have determined that such
a delay in implementation of the
statutory requirement that women
receive vital preventive services without
cost-sharing would be contrary to the
public interest because it could result in
adverse health consequences that may
not otherwise have occurred.

While the Departments have
determined that, even if the APA were
applicable, issuing these regulations in
proposed form, so they would not
become effective until after public
comment, would be contrary to the
public interest in the case of these
amendments, the Departments are
issuing these amendments as interim
final rules so as to provide the public
with an opportunity for public comment
on these amendments.

The APA also generally requires that
a final rule be effective no sooner than
30 days after the date of publication in
the Federal Register. This 30-day delay
in effective date can be waived,
however, if an agency finds good cause
why the effective date should not be
delayed, and the agency incorporates a
statement of the findings and its reasons
in the rule issued.

As indicated above, many college
student policy years begin in August.
Delaying the effective date of this
amendment by 30 days would mean that
the HRSA guidelines could not be
issued until after August of 2011. This
delay would mean many students could
not benefit from the new prevention
coverage without cost-sharing following
from the issuance of the guidelines until
the 2013—14 school year, as opposed to
the 2012-13 school year. As discussed
above, all other participants,
beneficiaries and enrollees in plans or
policies with a plan or a policy year
beginning in the months between
August 1 and whenever a final rule
would be published should the
Departments provide a pre-
promulgation opportunity for public
comment would face a similar one-year
delay in receiving these important
health benefits. The Departments have
determined that such a delay in
implementation of the statutory
requirement that women receive vital
preventive services without cost-sharing
would be impracticable and contrary to
the public interest because it could
result in adverse health consequences
that may not otherwise have occurred.
Therefore, the Departments are waiving
the 30-day delay in effective date of
these amendments.
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IV. Economic Impact and Paperwork
Burden

A. Executive Orders 13563 and 12866—
Department of Labor and Department of
Health and Human Services

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a ‘““significant
regulatory action,” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

1. Need for Regulatory Action

As stated earlier in this preamble, the
Departments previously issued interim
final regulations implementing PHS Act
section 2713 that were published in the
Federal Register on July 19, 2010 (75 FR
41726). Comments received in response
to the interim final regulations raised
the issue of imposing on certain
religious employers through binding
guidelines the requirement to cover
contraceptive services that would be in
conflict with the religious tenets of the
employer. The Departments have
determined that it is appropriate to
amend the interim final rules to provide
HRSA the discretion to exempt from its
guidelines group health plans
maintained by certain religious
employers where contraceptive services
are concerned.

2. Anticipated Effects

The Departments expect that this
amendment will not result in any
additional significant burden or costs to
the affected entities.

B. Special Analyses—Department of the
Treasury

Notwithstanding the determinations
of the Department of Labor and
Department of Health and Human
Services, for purposes of the Department
of the Treasury, it has been determined
that this Treasury decision is not a
significant regulatory action for
purposes of Executive Order 12866.
Therefore, a regulatory assessment is not
required. It has also been determined
that section 553(b) of the APA (5 U.S.C.

chapter 5) does not apply to these
interim final regulations. For the
applicability of the RFA, refer to the
Special Analyses section in the
preamble to the cross-referencing notice
of proposed rulemaking published
elsewhere in this issue of the Federal
Register. Pursuant to section 7805(f) of
the Code, these temporary regulations
have been submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small businesses.

C. Paperwork Reduction Act

As stated in the previously issued
interim final regulations, this rule is not
subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.) because it does not
contain a “collection of information” as
defined in 44 U.S.C. 3502 (11).

V. Statutory Authority

The Department of the Treasury
temporary regulations are adopted
pursuant to the authority contained in
sections 7805 and 9833 of the Code.

The Department of Labor interim final
regulations are adopted pursuant to the
authority contained in 29 U.S.C. 1027,
1059, 1135, 1161-1168, 1169, 1181—
1183, 1181 note, 1185, 1185a, 1185b,
1185¢, 1185d, 1191, 1191a, 1191b, and
1191c; sec. 101(g), Pub. L. 104-191, 110
Stat. 1936; sec. 401(b), Pub. L. 105-200,
112 Stat. 645 (42 U.S.C. 651 note); sec.
512(d), Pub. L. 110-343, 122 Stat. 3881;
sec. 1001, 1201, and 1562(e), Pub. L.
111-148, 124 Stat. 119, as amended by
Pub. L. 111-152, 124 Stat. 1029;
Secretary of Labor’s Order 3-2010, 75
FR 55354 (September 10, 2010).

The Department of Health and Human
Services interim final regulations are
adopted pursuant to the authority
contained in sections 2701 through
2763, 2791, and 2792 of the PHS Act (42
U.S.C. 300gg through 300gg—63, 300gg—
91, and 300gg—92), as amended.

List of Subjects

26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 2590

Continuation coverage, Disclosure,
Employee benefit plans, Group health
plans, Health care, Health insurance,
Medical child support, Reporting and
recordkeeping requirements.

45 CFR Part 147

Health care, Health insurance,
Reporting and recordkeeping
requirements, and State regulation of
health insurance.

Department of the Treasury
Internal Revenue Service
26 CFR Chapter 1

Accordingly, 26 CFR part 54 is
amended as follows:

PART 54—PENSION EXCISE TAXES

m Paragraph 1. The authority citation
for part 54 continues to read as follows:

Authority: 26 U.S.C. 7805, * * *

m Par. 2. Section 54.9815-2713T is
amended by revising paragraph (a)(1)(iv)
to read as follows:

§54.9815-2713T Coverage of preventive
health services (temporary).

(a) * *x %

(1) * *x %

(iv) With respect to women, to the
extent not described in paragraph
(a)(1)(i) of this section, preventive care
and screenings provided for in binding
comprehensive health plan coverage
guidelines supported by the Health
Resources and Services Administration
and developed in accordance with 45
CFR 147.130(a)(1)@{v).

* * * * *

Department of Labor

Employee Benefits Security
Administration

29 CFR Chapter XXV

29 CFR part 2590 is amended as
follows:

PART 2590—RULES AND
REGULATIONS FOR GROUP HEALTH
PLANS

m 1. The authority citation for part 2590
continues to read as follows:

AuthOI‘ity: 29 U.S.C. 1027, 1059, 1135,
1161-1168, 1169, 1181-1183, 1181 note,
1185, 1185a, 1185b, 1185¢, 1185d, 1191,
1191a, 1191b, and 1191c; sec. 101(g), Pub. L.
104-191, 110 Stat. 1936; sec. 401(b), Pub. L.
105-200, 112 Stat. 645 (42 U.S.C. 651 note);
sec. 512(d), Pub. L. 110-343, 122 Stat. 3881;
sec. 1001, 1201, and 1562(e), Pub. L. 111—
148, 124 Stat. 119, as amended by Pub. L.
111-152, 124 Stat. 1029; Secretary of Labor’s
Order 3-2010, 75 FR 55354 (September 10,
2010).

Subpart C—Other Requirements

m 2. Section 2590.715-2713 is amended
by revising paragraph (a)(1)(iv) to read
as follows:

§2590.715-2713 Coverage of preventive
health services.

(a) EE

(1) EEE

(iv) With respect to women, to the
extent not described in paragraph
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(a)(1)(i) of this section, preventive care
and screenings provided for in binding
comprehensive health plan coverage
guidelines supported by the Health
Resources and Services Administration
and developed in accordance with 45
CFR 147.130(a)(1)(iv).

* * * * *

Department of Health and Human
Services

For the reasons stated in the
preamble, the Department of Health and
Human Services amends 45 CFR part
147 as follows:

PART 147—HEALTH INSURANCE
REFORM REQUIREMENTS FOR THE
GROUP AND INDIVIDUAL HEALTH
INSURANCE MARKETS

m 1. The authority citation for part 147
continues to read as follows:

Authority: 2701 through 2763, 2791, and
2792 of the Public Health Service Act (42
U.S.C. 300gg through 300gg—63, 300gg—91,
and 300gg—92), as amended.

m 2. Section 147.130 is amended by
revising paragraph (a)(1)(iv) to read as
follows:

§147.130 Coverage of preventive health
services.

(a) * % Kk

(1) * Kk %

(iv) With respect to women, to the
extent not described in paragraph
(a)(1)(i) of this section, preventive care
and screenings provided for in binding
comprehensive health plan coverage
guidelines supported by the Health
Resources and Services Administration.

(A) In developing the binding health
plan coverage guidelines specified in
this paragraph (a)(1)(iv), the Health
Resources and Services Administration
shall be informed by evidence and may
establish exemptions from such
guidelines with respect to group health
plans established or maintained by
religious employers and health
insurance coverage provided in
connection with group health plans
established or maintained by religious
employers with respect to any
requirement to cover contraceptive
services under such guidelines.

(B) For purposes of this subsection, a
“religious employer” is an organization
that meets all of the following criteria:

(1) The inculcation of religious values
is the purpose of the organization.

(2) The organization primarily
employs persons who share the
religious tenets of the organization.

(3) The organization serves primarily
persons who share the religious tenets
of the organization.

(4) The organization is a nonprofit
organization as described in section
6033(a)(1) and section 6033(a)(3)(A)(i)
or (iii) of the Internal Revenue Code of
1986, as amended.

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement, Internal Revenue Service.

Approved: July 28, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

Signed this 29th day of July 2011.
Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

OCII0-9992-IFC2
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: July 28, 2011.
Donald M. Berwick,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: July 28, 2011.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2011-19684 Filed 8—-1-11; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0717]

RIN 1625-AA00

Safety Zone; Discovery World Private

Wedding Firework Displays,
Milwaukee, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of Milwaukee Harbor in
Milwaukee, Wisconsin. This zone is
intended to restrict vessels from a
portion of Milwaukee Harbor during
two separate firework displays on July
31, 2011 and August 26, 2011. This
temporary safety zone is necessary to
protect spectators and vessels from the
hazards associated with these firework
displays.

DATES: This rule is in the CFR on August
3, 2011 through 10:30 p.m. on August

26, 2011. This rule is effective with
actual notice for purposes of
enforcement at 9:30 p.m. on July 31,
2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0717 and are available online by going
to http://www.regulations.gov, inserting
USCG—2011-0717 in the Docket ID box,
and then clicking “search.” They are
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or e-mail BM1 Adam Kraft,
U.S. Coast Guard Sector Lake Michigan,
at 414-747-7148 or
Adam.D.Kraft@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a notice and comment period to run
would be impracticable and contrary to
the public interest. Notice of this
fireworks display was not received in
sufficient time for the Coast Guard to
solicit public comments before the start
of the event. Thus, waiting for a notice
and comment period to run would be
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect the
public from the hazards associated with
these maritime fireworks displays.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30-
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run


http://www.regulations.gov
mailto:Adam.D.Kraft@uscg.mil

Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46627

would be impracticable and contrary to
the public interest.

Background and Purpose

The Discovery World Private
Wedding fireworks are a City permitted
fireworks display that will occur twice
over Milwaukee’s Harbor in Milwaukee,
Wisconsin. The fireworks for these two
events will be launched from 9:30 p.m.
until 10:30 p.m. on both July 31, 2011
and August 26, 2011. The Captain of the
Port, Sector Lake Michigan has
determined that these firework displays
present significant hazards to vessels
and spectators in the vicinity of the
launch site.

Discussion of Rule

Because of the aforesaid hazards, the
Captain of the Port, Sector Lake
Michigan has determined that a
temporary safety zone is necessary to
ensure the safety of spectators and
vessels during the setup, loading, and
launching of the fireworks display.
Accordingly, this temporary safety zone
will encompass all waters of Milwaukee
Harbor in the vicinity of the Discovery
World pier in Milwaukee Wisconsin
within a 700 foot radius from the
fireworks launch site located on a land
in position 43°02°11” N, 087°53"37” W.
(DATUM: NAD 83).

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. The Captain of the Port,
Sector Lake Michigan, or his or her
designated representative may be
contacted via VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security

(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone will be relatively small in size and
will exist for only one hour on two
specific days. Thus, restrictions on
vessel movement within the particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the affected portion of Milwaukee
Harbor near Discovery World pier in
Milwaukee Wisconsin, between 9:30
p-m. and 10:30 p.m. on both July 31,
2011 and August 26, 2011.

This temporary safety zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: During each of
the two displays, the zone in this
regulation will only be in effect for 60
minutes, and vessel traffic can safely
pass outside the safety zone during the
event. In the event that this temporary
safety zone affects shipping, commercial
vessels may request permission from the
Captain of The Port, Sector Lake
Michigan, to transit through the safety
zone. The Coast Guard will give notice
to the public via a Broadcast to Mariners
that the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
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Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in

complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because it
involves the establishment of a
temporary safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0717 to read as
follows:

§165.T09-0717 Safety Zone; Discovery
World Private Party Fireworks Display,
Milwaukee, Wisconsin.

(a) Location. The following area is a
temporary safety zone: All waters of
Milwaukee Harbor, in the vicinity of the
Discovery World pier in Milwaukee
Wisconsin, within a 700 foot radius
from the fireworks launch site located
on land in position 43°02"11” N,
087°53'37” W.

(b) Effective and enforcement period.
This rule will be effective and enforced
from 9:30 p.m. to 10:30 p.m. on both
July 31, 2011 and again on August 26,
2011.

(c) Regulations.

(1) In accordance with the general
regulations in section 165.23 of this
part, entry into, transiting, or anchoring
within this safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Lake Michigan, or his or her
designated representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Lake Michigan, or his or her
designated representative.

(3) The ““designated representative” of
the Captain of the Port, Sector Lake
Michigan, is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan, to act
on his or her behalf. The designated
representative of the Captain of the Port,
Sector Lake Michigan, will be aboard
either a Coast Guard or Coast Guard
Auxiliary vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan, or his or her designated
representative to obtain permission to
do so. The Captain of the Port, Sector
Lake Michigan, or his or her designated
representative may be contacted via
VHF Channel 16.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port, Sector
Lake Michigan, or his or her designated
representative.

Dated: July 21, 2011.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2011-19604 Filed 8—2—11; 8:45 am)]
BILLING CODE 9110-04-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Part 1002
[Docket No. EP 542 (Sub—No. 19)]

Regulations Governing Fees for
Services Performed in Connection
With Licensing and Related Services—
2011 Update

AGENCY: Surface Transportation Board.
ACTION: Final rule.

SUMMARY: The Board adopts its 2011
User-Fee Update and revises its fee
schedule to reflect a combination of
increased and decreased costs, resulting
from a freeze on wage and salary
increases in 2011, coupled with changes
to the Board’s overhead & publication
costs.

DATES: Effective Date: These rules are
effective on September 2, 2011.

FOR FURTHER INFORMATION CONTACT:
David T. Groves, (202) 245-0327, or
Anne Quinlan, (202) 245-0309. TDD for
the hearing impaired: 1-800-877-8339.
SUPPLEMENTARY INFORMATION: The
Board’s regulations at 49 CFR 1002.3
provide for annual update of the Board’s
entire User-Fee schedule. Fees are
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generally revised based on the cost-
study formula set forth at 49 CFR
1002.3(d). The fee changes adopted here
reflect a combination of the unchanged
wage and salary costs from the 2010
User Fee Update decision plus changes
to the various Board overhead and
publication costs (one increased and
three decreased from their comparable
2010 levels), resulting from the
mechanical application of the update
formula in 49 CFR 1002.3(d). Results
from the formula application indicate
that justified fee amounts in this 2011
update decision either remain
unchanged (113 fee or sub-fee items) or
decreased (12 fee or sub-fee items) from
their respective 2010 update levels. No
new fees are proposed in this
proceeding. Therefore, the Board finds
that notice and comment are
unnecessary for this proceeding. See
Regulations Governing Fees For
Services—1990 Update, 7 1.C.C.2d 3
(1990); Regulations Governing Fees For
Services—1991 Update, 8 1.C.C.2d 13

(1991); and Regulations Governing Fees
For Services—1993 Update, 9 1.C.C.2d
855 (1993).

The Board concludes that the fee
changes adopted here will not have a
significant economic impact on a
substantial number of small entities
because the Board’s regulations provide
for waiver of filing fees for those entities
that can make the required showing of
financial hardship.

Additional information is contained
in the Board’s decision. To obtain a free
copy of the full decision, visit the
Board’s Web site at http://
www.stb.dot.gov or call the Board’s
Information Officer at (202) 245—-0245.
Assistance for the hearing impaired is
available through Federal Information
Relay Services (FIRS): (800) 877—8339.

List of Subjects in 49 CFR Part 1002

Administrative practice and
procedure, Common carriers, and
Freedom of information.

Decided: July 27, 2011.

By the Board, Chairman Elliott, Vice
Chairman Begeman, and Commissioner
Mulvey.

Jeffrey Herzig,
Clearance Clerk.

Code of Federal Regulations

For the reasons set forth in the
preamble, title 49, chapter X, part 1002,
of the Code of Federal Regulations is
amended as follows:

PART 1002—FEES

m 1. The authority citation for part 1002
continues to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A) and 553;
31 U.S.C. 9701 and 49 U.S.C. 721(a).

* * * * *

m 2.In §1002.2, paragraph (f) is revised
as follows:

§1002.2 Filing fees.

* * * * *

(f) Schedule of filing fees.

Type of proceeding

Fee

PART I: Non-Rail Applications or Proceedings to Enter Upon a Particular Financial Transaction or Joint Arrange-

ment:

(1) An application for the pooling or division of traffic

$4,400.

(2)(i) An application involving the purchase, lease, consolidation, merger, or acquisition of control of a motor
carrier of passengers under 49 U.S.C. 14303.
(i) A petition for exemption under 49 U.S.C. 13541 (other than a rulemaking) filed by a non-rail carrier not
otherwise covered.
(iii) A petition to revoke an exemption filed under 49 U.S.C. 13541(d)
(3) An application for approval of a non-rail rate association agreement. 49 U.S.C. 13703.
(4) An application for approval of an amendment to a non-rail rate association agreement:
(i) Significant amendment
[ I a e T =T 4 7= a Vo [0 0 =Y o | SR
(5) An application for temporary authority to operate a motor carrier of passengers. 49 U.S.C. 14303(i)
(6) A notice of exemption for transaction within a motor passenger corporate family that does not result in ad-
verse changes in service levels, significant operational changes, or a change in the competitive balance with
motor passenger carriers outside the corporate family.
(7)-(10) [Reserved].

PART II: Rail Licensing Proceedings Other Than Abandonment or Discontinuance Proceedings:

(11)(i) An application for a certificate authorizing the extension, acquisition, or operation of lines of railroad. 49
U.S.C. 10901.
(i) Notice of exemption under 49 CFR 1150.31—1150.35 ......cceiiiiiiiiiierieeieie et
(iii) Petition for exemption under 49 U.S.C. 10502 .......
(12)(i) An application involving the construction of a rail line ...........ccccceeiiiiiiiiiie
(i) A notice of exemption involving construction of a rail line under 49 CFR 1150.36 .......
(iii) A petition for exemption under 49 U.S.C. 10502 involving construction of a rail line
(iv) A request for determination of a dispute involving a rail construction that crosses the line of another
carrier under 49 U.S.C. 10902(d).
(13) A Feeder Line Development Program application filed under 49 U.S.C.
10907 (b)(1)(A)(ii)-
(14)(i) An application of a class Il or class Ill carrier to acquire an extended or additional rail line under 49
U.S.C. 10902.
(ii) Notice of exemption under 49 CFR 1150.41—1150.45 .......ooviiiiie e cee e e et e e e e ennea e
(iii) Petition for exemption under 49 U.S.C. 10502 relating to an exemption from the provisions of 49 U.S.C.
10902.
(15) A notice of a modified certificate of public convenience and necessity under 49 CFR 1150.21-1150.24 ......
(16) An application for a land-use-exemption permit for a facility existing as of October 16, 2008 under 49
U.S.C. 10909.
(17) An application for a land-use-exemption permit for a facility not existing as of October 16, 2008 under 49
U.S.C. 10909.
(18)—(20) [Reserved].

10907 (b)(1)(A)(i) or

PART III: Rail Abandonment or Discontinuance of Transportation Services Proceedings:

(21)(i) An application for authority to abandon all or a portion of a line of railroad or discontinue operation there-
of filed by a railroad (except applications filed by Consolidated Rail Corporation pursuant to the Northeast
Rail Service Act [Subtitle E of Title XI of Pub. L. 97-35], bankrupt railroads, or exempt abandonments).

$2,000.
$3,200.

$2,600.
$27,500.

$4,600.
$100.
$500.
$1,700.

$7,200.
$1,800.
$12,500.
$74,500.
$1,800.
$74,500.
$250.
$2,600.
$6,200.

$1,800.
$6,600.

$1,600.
$6,000.

$21,100.

$22,100.
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(i) Notice of an exempt abandonment or discontinuance under 49 CFR 1152.50 .......ccccccoimiiriieniiniienieenne $3,600.
(iii) A petition for exemption under 49 U.S.C. 10502 ........ccoiiiiiiiiiiieiee ettt $6,300.

(22) An application for authority to abandon all or a portion of a line of a railroad or operation thereof filed by | $450.
Consolidated Rail Corporation pursuant to Northeast Rail Service Act.
(23) Abandonments filed by banKrupt railf0AAS ..........ceeiiririeriiiiee et $1,800.
(24) A request for waiver of filing requirements for abandonment application proceedings ...........cccocceeviiiiiiiiennns $1,800.
(25) An offer of financial assistance under 49 U.S.C. 10904 relating to the purchase of or subsidy for a rail line | $1,500.
proposed for abandonment.

(26) A request to set terms and conditions for the sale of or subsidy for a rail line proposed to be abandoned ... | $22,600.
(27)(i) A request for a trail use condition in an abandonment proceeding under 16 U.S.C.1247(d) .......cccccoeevueenne $250.
(i) A request to extend the period to negotiate a trail use agreement ..........ccvcvevereeieneeieneeee e $450.

(28)—(35) [Reserved)].

PART IV: Rail Applications to Enter Upon a Particular Financial Transaction or Joint Arrangement:
(36) An application for use of terminal facilities or other applications under 49 U.S.C. 11102 . .... | $18,900.
(37) An application for the pooling or division of traffic. 49 U.S.C. 11322 .........cccoiiiiiiiiieiee e $10,200.
(38) An application for two or more carriers to consolidate or merge their properties or franchises (or a part

thereof) into one corporation for ownership, management, and operation of the properties previously in sepa-
rate ownership. 49 U.S.C. 11324:
[0 T2 T T (= T TS7= T o o TSRS $1,488,500.

(i) Significant transaction .... $297,700.
(iiii) MINOr tranSaCtioN ...........cccieevieeieecie e $7,500.
(iv) Notice of an exempt transaction under 49 CFR 1180.2(d) . $1,700.
(v) Responsive application ..........ccccceveeeiienieiieenieeee e $7,500.

(vi) Petition for exemption under 49 U.S.C. 10502 ........cooiiiiiiiiiieiie ettt b e st sseeseeeebeesseeenne $9,300.
(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 | $5,500.
CFR 1180.2(a).
(39) An application of a non-carrier to acquire control of two or more carriers through ownership of stock or oth-
erwise. 49 U.S.C. 11324:

(1) MJOr TrANSACHON ...ttt b e b et ettt nae et sh e et e eb et e e bt e e b nenn e re s $1,488,500.
(ii) SIgNIficaNt trANSACHON ......coiiiiiei ettt sttt e et h e e e e $297,700.
(i) MINOT trANSACHION ...ttt b e h et h et ea et sae et e ea e et e ea e et e eae e s e nbe e e enbeas $7,500.

(iv) A notice of an exempt transaction under 49 CFR 1180.2(d) . $1,300.

(v) Responsive application ..........cccceeieeriiinieniiieseene e $7,500.

(vi) Petition for exemption under 49 U.S.C. 10502 .........oociiiiiiiiieiie ettt ene e $9,300.
(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 | $5,500.
CFR 1180.2(a).
(40) An application to acquire trackage rights over, joint ownership in, or joint use of any railroad lines owned
and operated by any other carrier and terminals incidental thereto. 49 U.S.C. 11324:

(i) Major transaction ............ $1,488,500.
(i) Significant transaction .... $297,700.
(iii) MInOr tranSaction ..........cccceeereeiienene e $7,500.

(iv) Notice of an exempt transaction under 49 CFR 1180.2(d) . ... | $1,100.

(v) Responsive application ...........ccccoeeeiiieiiiiiiesieeee s ... | $7,500.

(vi) Petition for exemption under 49 U.S.C. 10502 ........cccciiiiiiiiiieieei ettt sae e $9,300.

(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 | $5,500.
CFR 1180.2(a).
(41) An application of a carrier or carriers to purchase, lease, or contract to operate the properties of another,
or to acquire control of another by purchase of stock or otherwise. 49 U.S.C. 11324:

[0 T2 T T (= g To7= T o o TSRS $1,488,500.
(i) Significant transaction .... ... | $297,700.
(Hi1) IMHNOT TrANSACHION ....eiiiieieiieteecee ettt et e et e e et e et e e saeeeateesaseeseassseesseesaseeseesnseeaseesasaessseenseeasneanns $7,500.

(iv) Notice of an exempt transaction under 49 CFR 1180.2(d) ....ccocveriiriiieieiiiee et $1,400.

(v) Responsive application ..........ccccceveeriiieniiiieeseeeiee e ... | $7,500.

(vi) Petition for exemption under 49 U.S.C. 10502 $6,600.

(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 | $5,500.
CFR 1180.2(a).

(42) Notice of a joint project involving relocation of a rail line under 49 CFR 1180.2(d)(5) ...cceceerevrieeeneirieeieeenne $2,400.
(43) An application for approval of a rail rate association agreement. 49 U.S.C. 10706 ........cccceeveeriieineerieeneennne $69,700.
(44) An application for approval of an amendment to a rail rate association agreement. 49 U.S.C. 10706:.

(i) Significant amendment ... ... | $12,900.
(i) MINOTr @MENAMENT ..ottt bbbttt nesne e eais .. | $100.
(45) An application for authority to hold a position as officer or director under 49 U.S.C. 11328 .........cccevivevennne $750.
(46) A petition for exemption under 49 U.S.C. 10502 (other than a rulemaking) filed by rail carrier not otherwise | $8,000.
covered.
(47) National Railroad Passenger Corporation (Amtrak) conveyance proceeding under 45 U.S.C. 562 ................ $250.

(48) National Railroad Passenger Corporation (Amtrak) compensation proceeding under Section 402(a) of the | $250.
Rail Passenger Service Act.
(49)—(55) [Reserved].
PART V: Formal Proceedings:

(56) A formal complaint alleging unlawful rates or practices of carriers:

(i) A formal complaint filed under the coal rate guidelines (Stand-Alone Cost Methodology) alleging unlaw- | $350.

ful rates and/or practices of rail carriers under 49 U.S.C. 10704(c)(1).

(i) A formal complaint involving rail maximum rates filed under the Simplified-SAC methodology. $350.

(iii) A formal complaint involving rail maximum rates filed under the Three Benchmark methodology ............ $150.
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(iv) All other formal complaints (except competitive access complaints) .........ccccoceeriieiieiiienieiceeeeeeeee $350.
(v) Competitive acCeSS COMPIAINTS ......ccuiiiiiiiiiiieiteee ettt sr e re e be e nne e nre s $150.
(vi) A request for an order compelling a rail carrier to establish a common carrier rate ..........ccocceviirieennenns $250.
(57) A complaint seeking or a petition requesting institution of an investigation seeking the prescription or divi- | $8,800.
sion of joint rates or charges. 49 U.S.C. 10705.
(58) A petition for declaratory order:
(i) A petition for declaratory order involving a dispute over an existing rate or practice which is comparable | $1,000.
to a complaint proceeding.
(i) All other petitions for AeClaratory OFAET .........coeiiiiiiiiiiee e et eb e sae e $1,400.
(59) An application for shipper antitrust immunity. 49 U.S.C. 10706(a)(5)(A) .... $7,000.
(60) Labor arbitration proCeEINGS .........cooiiiiiiiiieie ettt $250.
(61)(i) An appeal of a Surface Transportation Board decision on the merits or petition to revoke an exemption | $250.
pursuant to 49 U.S.C. 10502(d).
(i) An appeal of a Surface Transportation Board decision on procedural matters except discovery rulings ... | $350.
(62) Motor carrier UNndercharge ProCEEAINGS .....cciriiierriririririeere st ettt et e st ettt see et sae e e e sae e e e sne e e sreennennes $250.
(63)(i) Expedited relief for service inadequacies: A request for expedited relief under 49 U.S.C. 11123 and 49 | $250.
CFR part 1146 for service emergency.
(i) Expedited relief for service inadequacies: A request for temporary relief under 49 U.S.C. 10705 and | $250.
11102, and 49 CFR part 1147 for service inadequacy.
(64) A request for waiver or clarification of regulations except one filed in an abandonment or discontinuance | $550.
proceeding, or in a major financial proceeding as defined at 49 CFR 1180.2(a).
(65)—(75) [Reserved].
PART VI: Informal Proceedings:
(76) An application for authority to establish released value rates or ratings for motor carriers and freight for- | $1,200.
warders of household goods under 49 U.S.C. 14706.
(77) An application for special permission for short notice or the waiver of other tariff publishing requirements ... | $100.
(78) The filing of tariffs, including supplements, or contract SUMMANES .........ccceecveririiiinienineese e $1 per page.
(%24 minimum charge).
(79) Special docket applications from rail and water carriers:
(i) Applications involving $25,000 or less ..... $75.
(i) Applications involving over $25,000 ........... .. | $150.
(80) Informal complaint about rail rate applICAtIONS ...........coouiiiiiiiieie e $600.
(81) Tariff reconciliation petitions from motor common carriers:
(i) Petitions iNVOIVING $25,000 OF IESS ....cveeeueruiriirtirieieieiest et sttt ettt b et b et b et e sbesb e e e e eneabesbeeens $75.
(ii) Petitions iNVOIVING OVEr $25,000 .....cc.ecveruerieerierieeriesieeeesteeeesseeeesseeseesseeseessesseessesneensesseessesseessesseessessesnsensens $150.
(82) Request for a determination of the applicability or reasonableness of motor carrier rates under 49 U.S.C. | $200.

13710(a)(2) and (3).
(83) Filing of documents for recordation. 49 U.S.C. 11301 and 49 CFR 1177.3(C). .eeveeriuerrieiieenie e
(84) Informal opinions about rate applications (all modes)
(85) A railroad accounting iNterpretation ............c.ooii i e
(86)(i) A request for an informal opinion not otherwise covered

(i) A proposal to use on a voting trust agreement pursuant to 49 CFR 1013 and 49 CFR 1180.4(b)(4)(iv) in
connection with a major control proceeding as defined at 49 CFR 1180.2(a).
(iii) A request for an informal opinion on a voting trust agreement pursuant to 49 CFR 1013.3(a) not other-
wise covered.
(87) Arbitration of Certain Disputes Subject to the Statutory Jurisdiction of the Surface Transportation Board
under 49 CFR 1108:
[ Ta0] 1=Vl | PO P VSO PP UPT TP RPPPOE
(ii) Answer (per defendant), Unless Declining to Submit to Any Arbitration .
(iii) Third Party Complaint
(iv) Third Party Answer (per defendant), Unless Declining to Submit to Any Arbitration
(v) Appeals of Arbitration Decisions or Petitions to Modify or Vacate an Arbitration Award ..
(88) Basic fee for STB adjudicatory services not otherwisSe COVEred ...........cooiiiiiiiiiiiiiiiee et
(89)—(95) [Reserved)].
PART VII: Services:
(96) Messenger delivery of decision to a railroad carrier's Washington, DC agent ...........cccccooviiiniiiiiiencncenee.
(97) Request for service or pleading list for proCediNgS .........coocviiiiiiiiiiiiie e
(98) Processing the paperwork related to a request for the Carload Waybill Sample to be used in a Surface
Transportation Board or State proceeding that:
(i) Does not require a Federal Register notice:
(A) Set cost portion
(B) Sliding cost portion
(ii) Does require a Federal Register notice:
(A) Set cost portion
(B) Sliding cost portion
(99)(i) Application fee for the Surface Transportation Board’s Practitioners’ Exam ...
(ii) Practitioners’ Exam Information PACKAGE .........cecoueiiiiiiiiiiieiiesie ettt
(100) Carload Waybill Sample data:
(i) Requests for Public Use File for all years prior to the most current year Carload Waybill Sample data
available, provided on CD-R.
(i) Specialized programming for Waybill requests to the Board

$41 per document.
$250.

$1,100.

$1,400.

$5,100.

$500.

$75.
$75.
$75.
$75.
$150.
$250.

$32 per delivery.
$24 per list.

$150.
$47 per party.

$400.

$47 per party.
$150.

$25.

$250 per year.

$112 per hour.
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[FR Doc. 2011-19416 Filed 8-2-11; 8:45 am]
BILLING CODE 4915-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES-2010-0059;
92220-1113-0000-C6]

RIN 1018—-AW26

Endangered and Threatened Wildlife
and Plants; Removal of Echinacea
tennesseensis (Tennessee Purple
Coneflower) From the Federal List of
Endangered and Threatened Plants

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule; availability of final
post-delisting monitoring plan.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service or USFWS),
are removing the plant Echinacea
tennesseensis (commonly referred to as
Tennessee purple coneflower) from the
List of Endangered and Threatened
Plants. This action is based on a
thorough review of the best scientific
and commercial data available, which
indicate that this species has recovered
and no longer meets the definition of
threatened or endangered under the
Endangered Species Act of 1973, as
amended (Act). Our review of the status
of this species shows that populations
are stable, threats are addressed, and
adequate regulatory mechanisms are in
place so that the species is not
currently, and is not likely to again
become, an endangered species within
the foreseeable future in all or a
significant portion of its range. Finally,
we announce the availability of the final
post-delisting monitoring plan for E.
tennesseensis.

DATES: This rule is effective on
September 2, 2011.

ADDRESSES: Copies of the post-delisting
monitoring plan are available by request
from the Tennessee Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT) or online at:
http://www.fws.gov/cookeville/ and
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Mary E. Jennings, Field Supervisor, U.S.
Fish and Wildlife Service, Tennessee
Ecological Services Field Office, 446
Neal Street, Cookeville, TN 38501
(telephone 931/528-6481; facsimile
931/528-7075). Persons who use a
telecommunications device for the deaf

(TDD) may call the Federal Information
Relay Service (FIRS) at 800/877-8339,
24 hours a day, 7 days a week.
SUPPLEMENTARY INFORMATION:

Previous Federal Actions

Section 12 of the Act (16 U.S.C. 1531
et seq.) directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct. On
July 1, 1975, the Service published a
notice in the Federal Register (40 FR
27824) accepting the Smithsonian report
as a petition to list taxa named therein
under section 4(c)(2) [now 4(b)(3)] of the
Act and announced our intention to
review the status of those plants.
Echinacea tennesseensis was included
in that report (40 FR 27873). Tennessee
purple coneflower is the common name
for E. tennesseensis; however, we will
primarily use the scientific name of this
species throughout this final rule.

On June 16, 1976, we published a
proposed rule in the Federal Register
(41 FR 24524) to designate
approximately 1,700 vascular plant
species, including Echinacea
tennesseensis, as endangered under
section 4 of the Act. On June 6, 1979,
we published a final rule in the Federal
Register (44 FR 32604) designating E.
tennesseensis as endangered. The final
rule identified the following threats to
E. tennesseensis: Loss of habitat due to
residential and recreational
development; collection of the species
for commercial or recreational purposes;
grazing; no State law protecting rare
plants in Tennessee; and succession of
cedar glade communities in which E.
tennesseensis occurred.

On February 14, 1983, we published
the Tennessee Coneflower Recovery
Plan (Service 1983, 41 pp.), a revision
of which we published on November 14,
1989 (Service 1989, 30 pp.). On
September 21, 2007, we initiated a 5-
year status review of this species (72 FR
54057). On August 12, 2010, we
published a proposed rule to remove
Echinacea tennesseensis from the List of
Endangered and Threatened Plants,
provided notice of the availability of a
post-delisting monitoring plan, and
opened a 60-day public comment period
(75 FR 48896).

Species Information

A member of the sunflower family
(Asteraceae), Echinacea tennesseensis is
a perennial herb with a long, fusiform
(i.e., thickened toward the middle and
tapered towards either end), blackened
root. In late summer, the species bears
showy purple flower heads on one-to-
many hairy branches. Linear to lance-
shaped leaves up to 20 centimeters (cm;

8 inches (in.)) long and 1.5 cm (0.6 in.)
wide arise from the base of E.
tennesseensis and are beset with coarse
hairs, especially along the margins. The
ray flowers (i.e., petals surrounding the
darker purple flowers of the central
disc) are pink to purple and spread
horizontally or arch slightly forward
from the disc to a length of 2—4 cm (0.8—
1.8 in.).

The following description of this
species’ life history is summarized from
Hemmerly (1986, pp. 193—195): Seeds
are shed from plants during fall and
winter and begin germinating in early
March of the following year, producing
numerous seedlings by late March. Most
of the seedling growth occurs during the
first 6 or 7 weeks of the first year, during
which plants will grow to a height of 2—
3 cm (0.8—1.2 in) or less. Plants remain
in a rosette stage and root length
increases rapidly during these weeks.
Plants can reach sexual maturity by the
middle of their second growing season
and only small losses in seed viability
have been observed after a period of 5
years in dry storage (Hemmerly 1976, p.
17). However, Baskin and Baskin (1989,
p. 66) suggest that Echinacea
tennesseensis might not form persistent
seed banks, based on results of field
germination trials. Individuals of E.
tennesseensis can live up to at least 6
years, but the maximum lifespan is
probably much longer (Baskauf 1993, p.
37).

Echinacea tennesseensis was first
collected in 1878 in Rutherford County,
Tennessee, by Dr. A. Gattinger and later
described by Beadle (1898, p. 359) as
Brauneria tennesseensis on the basis of
specimens collected by H. Eggert in
1897 from “‘a dry, gravelly hill” near the
town of LaVergne. Fernald (1900, pp.
86—87) did not accept Beadle’s
identification of B. tennesseensis as a
distinct species, instead he merged it
with the more widespread E.
angustifolia. This treatment was upheld
by many taxonomists until McGregor
(1968, pp. 139-141) classified the taxon
as E. tennesseensis (Beadle) Small,
based on examination of materials from
collections discussed above and from
collections by R. McVaugh in 1936. As
McGregor (1968, p. 141) was unable to
locate any plants while conducting
searches during the months of June
through August, 1959-1961, he
concluded that the species was very rare
or possibly extinct in his monograph of
the genus Echinacea. The species went
unnoticed until its rediscovery in a
cedar glade in Davidson County as
reported by Baskin et al. (1968, p. 70),
and subsequently in Wilson County by
Quarterman and Hemmerly (1971, pp.
304-305), who also noted that the area
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believed to be the type locality for the
species was destroyed by the
construction of a trailer park.

More recently, Binns et al. (2002, pp.
610—632) revised the taxonomy of the
genus Echinacea and in doing so
reduced Echinacea tennesseensis to one
of five varieties of E. pallida. Their
taxonomic treatment considers E.
pallida var. tennesseensis (Beadle)
Small to be a synonym of their E.
tennesseensis (Beadle) Binns, B. R.
Baum, & Arnason, comb. nov. (Binns et
al. 2002, pp. 629). However, this has not
been unanimously accepted among
plant taxonomists (Estes 2008, pers.
comm.; Weakley 2008, pp. 139-140).
Kim et al. (2004) examined the genetic
diversity of Echinacea species and their
results conflicted with the division of
the genus by Binns et al. (2002, pp. 617—
632) into two subgenera, Echinacea and
Pallida, one of which—Echinacea—
included only E. purpurea. Mechanda et
al. (2004, p. 481) concluded that their
analysis of genetic diversity within
Echinacea only supported recognition
of one of the five varieties of E. pallida
that Binns et al. (2002, pp. 626—629)
described, namely E. pallida var.
tennesseensis. While Mechanda et al.
(2004, p. 481) would also reduce E.
tennesseensis from specific to varietal
status, the conflicting results between
these two investigations point to a lack
of consensus regarding the appropriate
taxonomic rank of taxa within the genus
Echinacea. Because clear acceptance of
the taxonomic revision by Binns et al.
(2002, pp. 610-632) is lacking, and
Flora of North America (http://
www.efloras.org/florataxon.aspx?flora
id=1&taxon_id=250066491, accessed
December 3, 2009) and a flora under
development by Weakley (2008, pp.
139-140) both retain specific status for
E. tennesseensis, we continue to
recognize E. tennesseensis as a species
for the purposes of this rule.

Echinacea tennesseensis is restricted
to limestone barrens and cedar glades of
the Central Basin, Interior Low Plateau
Physiographic Province, in Davidson,
Rutherford, and Wilson Counties in
Tennessee (Tennessee Department of
Environment and Conservation (TDEC)
2006, p. 2). These middle Tennessee
habitats typically occur on thin plates of
Lebanon limestone that are more or less
horizontally bedded, though interrupted
by vertical fissures in which sinkholes
may be readily formed (Quarterman
1986, p. 124). Somers et al. (1986, pp.
180—189) described seven plant
community types from their study of 10
cedar glades in middle Tennessee. They
divided those communities into xeric
(dry) communities, which occurred in
locations with no soil or soil depth less

than 5 cm (2 in.), and subxeric
(moderately dry) communities that
occurred on soils deeper than 5 cm (2
in.) (Somers et al. 1986, p. 186).
Quarterman (1986, p. 124) noted that
soil depths greater than 20 cm (8 in.) in
the vicinity of cedar glades tend to
support plant communities dominated
by eastern red cedar (Juniperus
virginiana) and other woody species.
Somers et al. (1986, p. 191) found E.
tennesseensis in four of the community
types they classified, but could not
determine the fidelity of the species to
a particular community type because it
only occurred on three of the glades
they studied and was infrequently
encountered in plots within those sites.
The communities where E.
tennesseensis occurred spanned two
xeric and two subxeric types. The xeric
community types, named for the
dominant species that either alone or
combined constituted greater than 50
percent cover, were the (1) Nostoc
commune (blue-green algae)—
Sporobolus vaginiflorus (poverty
dropseed) and (2) Dalea gattingeri
(purpletassels) communities. The
subxeric types were the (1) S.
vaginiflorus and (2) Pleurochaete
squarrosa (square pleurochaete moss)
communities. Mean soil depths across
these communities ranged from 4.1 to
7.7 cm (1.6 to 3.0 in.) (Somers et al.
1986, pp. 186—188).

When Echinacea tennesseensis was
listed as endangered in 1979 (44 FR
32604), it was known only from three
locations, one each in Davidson,
Rutherford, and Wilson Counties. When
the species’ recovery plan was
completed in 1989, there were five
extant populations ranging in size from
approximately 3,700 to 89,000 plants
and consisting of one to three colonies
each (Clebsch 1988, p. 14; Service 1989,
p- 2). The recovery plan defined a
population as a group of colonies in
which the probability of gene exchange
through cross pollination is high, and a
colony was defined as all E.
tennesseensis plants found at a single
site that are separated from other plants
within the population by unsuitable
habitat (Service 1989, p. 1). While
analysis of genetic variability within E.
tennesseensis did not reveal high levels
of differentiation among these
populations (Baskauf et al. 1994, p.
186), recovery efforts have been
implemented and tracked with respect
to these geographically defined
populations. The geographic
distribution of these populations and
the colonies they are comprised of was
updated in a status survey of E.
tennesseensis by TDEC (1996, Appendix

I) to include all known colonies at that
time, including those from a sixth
population introduced into glades at the
Stones River National Battlefield. For
the purposes of this rule, we have
followed these population delineations
and have assigned most colonies that
have been discovered since the status
survey was completed to the
geographically closest population.

The six Echinacea tennesseensis
populations occur within an
approximately 400 square kilometer
(km2; 154 square miles (mi2)) area and
include between 2 and 11 colonies each.
In 2005, TDEC and the Service
confirmed the presence of E.
tennesseensis at 36 colonies and
counted the number of flowering stems
in each (TDEC 2006, pp. 4-5). Fifteen of
these are natural colonies, and 21 of the
36 colonies have been established
through introductions for the purpose of
recovering E. tennesseensis (TDEC 1991,
pp. 3-7; TDEC 1996, Appendix I;
Lincicome 2008, pers. comm.). Three of
these introduced colonies constitute the
sixth population that was established at
a Designated State Natural Area (DSNA)
in the Stones River National Battlefield
in Rutherford County (TDEC 1996,
Appendix I). We do not consider 2 of
the 21 introduced colonies as
contributing to recovery and do not
include them in our analysis of the
current status of E. tennesseensis for
reasons explained in the Recovery
section of this rule. An additional
introduced colony that was not
monitored during 2005, but for which
TDEC maintains an element occurrence
record, brings the number of introduced
colonies we consider here to 20 and the
total number of colonies considered for
this rulemaking to 35.

In assessing the status of Echinacea
tennesseensis for this final rule, with
respect to the recovery criterion
described below, we use data from
flowering stem counts conducted by the
Service and TDEG (2006, pp. 4-5) in
2005 (Table 1), qualitative data collected
at various times since the initial
discovery of each colony (TDEC 1996,
Appendix I), and quantitative
monitoring data from nine natural
colonies and five introduced colonies
(Tables 2 and 3) (Drew 1991, p. 54;
Clebsch 1993, pp. 11-16; Drew and
Clebsch 1995, pp. 62-67; TDEC
unpublished data). In order to address
comments we received in response to
the proposed delisting rule, the Service
and TDEC undertook a thorough review
of the monitoring data collected by
TDEC and reanalyzed those data to
produce ratios among juvenile and adult
stage-classes (Table 2) and to produce
density estimates with confidence


http://www.efloras.org/florataxon.aspx?flora_id=1&taxon_id=250066491
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intervals for each monitored site (Table
3).
Table 1 in the proposed rule to delist
Echinacea tennesseensis (75 FR 48896,
August 12, 2010) provided estimates of
the numbers of individuals in each
colony, which were produced based on
relationships reported by TDEC (2006,
p. 2) between numbers of flowering

stems and other demographic classes.
Table 1 is revised in this final rule to
report only the numbers of flowering
stems that were counted at each natural
and introduced colony during 2005. We
removed the estimates of numbers of
adults and total numbers of plants that
appeared in the proposed rule because

those estimates were based on ratios
among stage classes that were calculated
using data from a single year, in which
the ratio of other stage classes to adults
was the highest observed during any
year of monitoring for E. tennesseensis,
and those data were only from naturally
occurring colonies.

TABLE 1—SUMMARY OF TENNESSEE PURPLE CONEFLOWER POPULATIONS AND COLONIES. INCLUDES DATA ON ORIGIN,
WHETHER COLONIES ARE SECURE OR SELF-SUSTAINING, AND FLOWERING STEM COUNTS FROM 2005 SURVEYS
[* = Colonies selected for post-delisting monitoring.]

: Population . - Year First ob- Secure Self-Sustainin Flowerin
Population r?ame Colony No. EO No. Ownership Origin served YN Y/N 9 stems 9
............................. Mount View 1.1 001 | TDEC- Natural ... 1963 Y Y 5,430
DNAa,
1.2 022 | COE® ......... Intro- 1990 Y Y 252
duced.
1.4 031 | COE .......... Intro- 1989 Y Y 596
duced.
Lo 2= L= o T B B B U OO IO PPN 6,278
............................. Vesta ......... 2.1 011 | Private ....... | Natural ... 1970 N Y 2,820
2.1 006 | TDEC-DNA | Natural ... 1988 Y Y 4,970
2.2 002 | TDEC-DNA | Natural ... 1980 Y Y 4,274
23 038 | TDFe Intro- 1983 Y Y 139
(DSNAJ). duced.
24 039 | TDF Intro- 1983 N N 1
(DSNA). duced.
*2.6 040 | TDEC-SP Intro- 1982 N Y 252
duced.
27 048 | TDF Intro- 2003 N N 6
(DSNA). duced.
2.8 050 | TDEC-DNA | Natural ... 2003 Y Y 2,143
+2.9 053 | Private ....... Intro- 2006 N Y n/a
duced.
Lo - 1= L B E R R SRS RS RS OTRRRRR ISSTRSRSN 14,605
............................. Vine .......... *3.1 005 | TDF Natural ... 1979 Y Y 7,555
(DSNA)/
private.
*3.2 016 | TDEC-DNA | Natural ... 1989 Y Y 12,457
3.2 015 | Private ....... Natural ... 1989 N Y 432
3.2 012 | Private ....... Natural ... 1989 N Y 610
*3.2 017 | TDEC-DNA | Natural ... 1989 Y Y 12,457
3.3 014 | Private ....... Natural ... 1989 N N 11
*3.4 021 | Private Natural ... 1990 Y Y 12,979
(DSNA).
3.5 013 | Private ....... Natural ... 1989 N Y 2,529
3.6 018 | Private ....... Natural ... 1989 N Y 157
3.7 007 | Private ....... Intro- 1979 N Y 1,705
duced.
*3.8 030 | TDF ........... Intro- 1990 N Y 1,863
duced.
3.9 036 | TDF ........... Intro- 1989 Y Y 2,744
duced.
3.10 033 | Private ....... Natural ... 1999 N Y 5,374
3.11 041 | Private ....... Natural ... 1998 N Y 1,935
................................................................................................................................................................................ Totals 62,808
............................. Allvan ......... *4.2 027 | COE Intro- 1989 Y Y 6,183
(DSNA) duced.
*4.3 047 | COE .......... Intro- 1989 N Y 385
duced.
........................................................................................................................................................................................................ 6,568
............................. Couchville .. *5.1 010 | TDEC-DNA | Natural ... 1984 Y Y 7,353
5.2 020 | Private ....... Natural ... 1990 N Y 392
5.3 024 | TDEC-SP Intro- 1985 N Y 1,607
duced.
5.4 035 | TDEC-SP Intro- 1991 Y Y 863
duced.
5.4 026 | TDEC-SP Intro- 1989 Y Y 987
duced.
*5.5 025 | TDEC-SP Intro- 1987 N Y 1,300
duced.
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TABLE 1—SUMMARY OF TENNESSEE PURPLE CONEFLOWER POPULATIONS AND COLONIES. INCLUDES DATA ON ORIGIN,
WHETHER COLONIES ARE SECURE OR SELF-SUSTAINING, AND FLOWERING STEM COUNTS FROM 2005 SURVEYS—

Continued
[* = Colonies selected for post-delisting monitoring.]
: Population f . Year First ob- Secure Self-Sustaining Flowering
Population hame Colony No. EO No. Ownership Origin served YN Y/N stems
5.6 032 | TDEC-SP Intro- 1989 Y Y 846
duced.
5.7 008 | TDEC-SP Natural ... 1981 N N 17
5.8 049 | COE Intro- 2000 Y Y 101
(DSNA). duced.
Lo 2= L s R E N B B U BRSSP ISR 13,466
[ TR Stones *6.1 009 | NPSe Intro- 1970 Y Y 2,535
River Na- (DSNA). duced
tional Bat-
tlefield.
6.2 028 | NPS Intro- 1995 Y Y 237
(DSNA) duced
6.3 029 | NPS Intro- 1991 Y Y 852
(DSNA) duced
B 1o ) = L L R N E U E N IR PP PTTURRRRRIS Totals 3,624
Grand TO- | oieiciiiiiiiiiies | eevvireeeeciieeeeiiiees | eeeeeiieeeesiieeesnies | cvvreeeeesieeesnins | evsveeeessiieees | eeeesreeessiieeessniees | seeeesreeeseisreeesiiies | seeeessveeeesiireeeennns 107,349
tals.

aTennessee Department of Environment and Conservation—Division of Natural Areas Designated State Natural Areas (DSNA).
bU.S. Army Corps of Engineers.

¢Tennessee Division of Forestry.
dDSNA that are not owned by TDEC-DNA.
eNational Park Service.

+Colony 2.9 was not monitored during 2005, because it was not reported to TDEC-DNA until 2006, at which time there were thousands of plants (Lincicome 2006,
pers. comm).

TABLE 2—RATIO OF JUVENILES TO ADULT DETERMINED FROM STAGE-SPECIFIC COUNT DATA ACQUIRED DURING
SAMPLING BY DREW (1991, P. 54) FOR 1987, CLEBSCH (1993, P. 11) FOR 1992, AND TDEC (UNPUBLISHED)
[*Colony 4.1 was destroyed circa 2004—-2005.]

Origin Cotony NE_‘(DS) 1987 | 1992 | 1998 | 2000 | 2001 | 2004 | 2006 | 2008 | Golony
N 1.1 1 1.78 | o 3.45
1.2 22 | e | 276 | i | e, n/a
2.1 6 0.94 3.21
3.1 5 2.01 | v 454
32|12, 15= | v 1.94 | e | i n/a
17
3.4 21| 2,00 | cooree 478
35 13 | 1.88 | v n/a
414" 3| 221 | v, 1.82 | 452
5.1 10| 477 | 5.19 3.87
INtrOdUCEA ..o 3.8 [0 10 IS I RS B n/a
4.2 27 n/a
4.3 47 n/a
5.5 25 n/a
6.1 [ 2 I R (RS I n/a
Annual mean | 290 215| 235| 262| 207| 1093| 644 | 1.08] ....c....

TABLE 3—ESTIMATED MEAN DENSITY PER SQUARE METER OF ECHINACEA TENNESSEENSIS AND 95% CONFIDENCE
INTERVAL. DATA SOURCES INCLUDE DREW AND CLEBSCH (1995, P. 62) FOR 1987 AND TDEC (UNPUBLISHED).
[*Colony 4.1 was destroyed circa 2004—-2005.]

1987 1998 2000 2001 2004 2006 2008
Origin Colony | EO
0, 0, 0, 0, 0, 0,
No. No. | Mean | Mean ggl/" Mean ggf’ Mean ggl/o Mean 9(53(° Mean ggl/o Mean ggl/o

Natural ........cccoeiviiiieeeeeeeeeees 1.1 1| 1290 | 41.63 | 42.25 25.56 | 20.57 | 44.03 | 37.33 9.71 8.02

21 6| 13.10 | 30.59 | 12.01 | 21.33 8.95| 16.38 6.70 | 48.45| 16.59 13.83 3.40

3.1 5] 20.70 | 58.20 | 23.84 51.77 | 29.82 | 92.45 | 30.73 18.79 7.27

3.4 21 65.33 | 41.07 20.93 | 12.47

*41 3 6.20 | 25.50 | 63.35 1413 | 21.98 | 1536 | 24.37 | ccoocceeee | eeveeeee | eeeeeeeee | e,

5.1 10 6.20 | 27.75 | 11.84 7.82 3.78 8.56 3.10 | 15.08 6.16 | ceoveeee | eereenne 4.76 1.79
Introduced .......cccooeeciiiiiiiiiieee, 3.8 30 3.15 6.24
4.2 27 11.60 | 12.98
4.3 47 19.50 | 34.91
55 25 12.03 8.96
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TABLE 3—ESTIMATED MEAN DENSITY PER SQUARE METER OF Echinacea tennesseensis AND 95% CONFIDENCE INTERVAL. DATA
SOURCES INCLUDE DREW AND CLEBSCH (1995, P. 62) FOR 1987 AND TDEC (UNPUBLISHED).—Continued

[*Colony 4.1 was destroyed circa 2004-2005.]

1987 1998 2000 2001 2004 2006 2008
Origin Colony | EO
O, O, O, 0, 0O, O,
No. No. | Mean | Mean 9(5;|/° Mean ggl/o Mean | 95% | Mean 9(5”/0 Mean ggl/o Mean 9&/0
6.1 [ 2 IR USSR IR PUUUU EUSUR RSN SRR ESSSSRRRR I 4137 | 47.09 | coovvvees | s

Natural colonies, or those not known
to have been established through
introductions, included 83,895
flowering stems in 2005 (TDEC 2006, p.
6). Introduced colonies, excluding the
two mentioned above, accounted for
23,454 flowering stems (TDEC 2006, p.
6). Natural colonies constituted
approximately 78 percent of the total
flowering stems and introduced
colonies approximately 22 percent. In
this rule, we use the colony numbers
reported by TDEC (1996, Appendix I)
and have sequentially assigned
additional colony numbers to those
which have been discovered since that
report was issued. In some instances,
there are gaps evident in the sequence
of colony numbers discussed,
representing colonies that have been
documented in the past but were either
extirpated or of unknown status at the
time of this rule.

Recovery

Section 4(f) of the Act directs us to
develop and implement recovery plans
for the conservation and survival of
endangered and threatened species
unless we determine that such a plan
will not promote the conservation of the
species. The Act directs that, to the
maximum extent practicable, we
incorporate into each plan:

(1) Site-specific management actions
that may be necessary to achieve the
plan’s goals for conservation and
survival of the species;

(2) Objective, measurable criteria,
which when met would result in a
determination, in accordance with the
provisions of section 4 of the Act, that
the species be removed from the list;
and

(3) Estimates of the time required and
cost to carry out the plan.

However, revisions to the list (adding,
removing, or reclassifying a species)
must reflect determinations made in
accordance with sections 4(a)(1) and
4(b) of the Act. Section 4(a)(1) requires
that the Secretary determine whether a
species is endangered or threatened (or
not) because of one or more of five
threat factors. Therefore, recovery
criteria must indicate when a species is
no longer endangered or threatened by
any of the five factors. In other words,

objective, measurable criteria, or
recovery criteria contained in recovery
plans, must indicate when we would
anticipate an analysis of the five threat
factors under section 4(a)(1) would
result in a determination that a species
is no longer endangered or threatened.
Section 4(b) of the Act requires that the
determination be made “‘solely on the
basis of the best scientific and
commercial data available.”

Thus, while recovery plans are
intended to provide guidance to the
Service, States, and other partners on
methods of minimizing threats to listed
species and on criteria that may be used
to determine when recovery is achieved,
they are not regulatory documents and
cannot substitute for the determinations
and promulgation of regulations
required under section 4(a)(1) of the
Act. Determinations to remove a species
from the list made under section 4(a)(1)
of the Act must be based on the best
scientific and commercial data available
at the time of the determination,
regardless of whether that information
differs from the recovery plan.

In the course of implementing
conservation actions for a species, new
information is often gained that requires
recovery efforts to be modified
accordingly. There are many paths to
accomplishing recovery of a species,
and recovery may be achieved without
all criteria being fully met. For example,
one or more recovery criteria may have
been exceeded while other criteria may
not have been accomplished, yet the
Service may judge that, overall, the
threats have been minimized
sufficiently, and the species is robust
enough, that the Service may reclassify
the species from endangered to
threatened or perhaps delist the species.
In other cases, recovery opportunities
may have been recognized that were not
known at the time the recovery plan was
finalized. These opportunities may be
used instead of methods identified in
the recovery plan.

Likewise, information on the species
may be learned that was not known at
the time the recovery plan was
finalized. The new information may
change the extent that criteria need to be
met for recognizing recovery of the
species. Overall, recovery of species is

a dynamic process requiring adaptive
management, planning, implementing,
and evaluating the degree of recovery of
a species that may, or may not, fully
follow the guidance provided in a
recovery plan.

Thus, while the recovery plan
provides important guidance on the
direction and strategy for recovery, and
indicates when a rulemaking process
may be initiated, the determination to
remove a species from the Federal List
of Endangered and Threatened Wildlife
is ultimately based on an analysis of
whether a species is no longer
endangered or threatened. The
following discussion provides a brief
review of recovery planning for
Echinacea tennesseensis as well as an
analysis of the recovery criteria and
goals as they relate to evaluating the
status of the species.

We first approved the Tennessee
Coneflower Recovery Plan on February
14, 1983 (Service 1983, 41 pp.) and
revised it on November 14, 1989
(Service 1989, 30 pp.). The recovery
plan includes one delisting criterion:
Echinacea tennesseensis will be
considered recovered when there are at
least five secure wild populations, each
with three self-sustaining colonies of at
least a minimal size. A colony will be
considered self-sustaining when there
are two juvenile plants for every
flowering one. Minimal size for each
colony is 15 percent cover of flowers
over 669 square meters (m2; 800 square
yards (yd2); 7,200 square feet (ft2)) of
suitable habitat. Establishing multiple
populations during the recovery of
endangered species serves two
important functions:

(1) Providing redundancy on the
landscape to minimize the probability
that localized stochastic disturbances
will threaten the entire species, and

(2) Preserving the genetic structure
found within a species by maintaining
the natural distribution of genetic
variation among its populations.

In the case of Echinacea
tennesseensis, the need for multiple
distinct populations to maintain genetic
structure is diminished, as Baskauf et al.
(1994, p. 186) determined that the
majority of genetic variability within
this species is maintained within each



Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46637

population rather than distributed
among them. These data were not
available at the time the recovery plan
was completed. With respect to
redundancy, the current number of E.
tennesseensis colonies exceeds the total
number recommended by the recovery
plan for delisting this species, and we
believe the current distribution of
secured colonies among geographically
distinct populations, which are
separated by distances of 1.8 to 9 miles
(2.9-14.5 km), is adequate for
minimizing the likelihood that isolated
stochastic disturbances would threaten
species.

The criterion in the recovery plan for
delisting Echinacea tennesseensis has
been met, as described below.
Additionally, the level of protection
currently afforded to the species and its
habitat, as well as the current status of
threats, are outlined below in the
Summary of Factors Affecting the
Species section.

There currently are six geographically
defined Echinacea tennesseensis
populations, including the five
described in the recovery plan (Service
1989, pp. 3—7) and one introduced
population at the Stones River National
Battlefield (TDEC 1996, Appendix I).
Within these populations, there
currently are 19 colonies of E.
tennesseensis that occur entirely or
mostly on protected lands, with five of
the populations containing three or
more colonies each. The Allvan
population is the lone exception, as
only one of its two colonies is secure at
this time. The 19 secured colonies
accounted for 88,773 flowering stems in
2005, or approximately 83 percent of the
flowering stems observed; whereas,
colonies that we do not consider secure
accounted for 18,576 flowering stems, or
approximately 17 percent of the
flowering stems observed (TDEC 2006,
pp- 4-5).

While data on numbers of juvenile
plants have not been collected from all
colonies, monitoring data that have been

collected for this demographic attribute
(see Table 2 above) have typically
exceeded the value used in defining
self-sustaining in the recovery plan—
i.e., that there be two juvenile plants for
every flowering adult in a colony. The
mean ratio of juvenile to adult plants in
natural colonies, for a given year of
monitoring, has ranged from 1.08 to
10.93, based on data collected at two to
six sites per year in 1998, 2000, 2001,
2004, and 2008 (see Table 2 above). The
mean of this ratio for each of these
natural colonies across all years exceeds
the ratio of two juveniles per adult.
Ratios of juvenile to flowering adult
plants in introduced colonies were first
estimated during 2006, when the mean
was found to be 6.44 juveniles per adult
from a single year of data collected at
six introduced colonies and the ratio for
each of these colonies was greater than
4 juveniles per adult (see Table 2
above). Based on these data, we believe
that those colonies for which ratios of
juvenile to adult stage-classes are
available meet the required ratio of two
juveniles per adult that the recovery
plan uses in defining self-sustaining. We
believe that these data are representative
of the status of Echinacea tennesseensis
generally given the distribution of
monitored colonies among each of the
six populations used for tracking
recovery efforts.

We reached our conclusion that this
criterion has been achieved in spite of
the 2008 assessment data which
indicate that the ratio of juveniles to
adults was less than 2.0 at the five
colonies that were assessed. Drew and
Clebsch (1995, p. 67) witnessed
considerable variability in mortality
rates among stage classes of
permanently-tagged Echinacea
tennesseensis individuals measured
over the periods 1987—-1988 and 1988—
1989, which they attributed to
interannual variability in rainfall. Based
on observations in their first year of
study, they determined that seedlings—

plants with a cumulative leaf length less
than 30 cm (11.8 in)—had a high
probability (i.e., approximately 50
percent) of dying during drought
conditions (Drew and Clebsch 1995, p.
66) (reference “Summary of Factors
Affecting the Species” section for the
discussion of the coneflower mature
plant’s attributes that allow it to endure
and remain viable through periods of
drought).

However, we have not been able to
establish a clear relationship between
the amount of rainfall and the ratio of
juveniles to adults. We acquired data for
monthly departures from normal rainfall
for the period 1985 through 2010,
collected at the Nashville International
Airport, from the National Climatic Data
Center (2011) to use in assessing
available quantitative monitoring data
on Echinacea tennesseensis for patterns
related to growing season precipitation
data. Figure 1 presents data on the
cumulative departure from normal
rainfall during March through August
for each year. In reviewing these data for
potential influence of growing season
rainfall on E. tennesseensis ratios of
juveniles to adults, we find no clear
pattern. For example, Figure 1 suggests
that less than normal growing season
rainfall during the period 1985 through
1987 would likely have created
conditions in which moisture-related
stress could have affected plant
populations but that situation is not
supported by the juvenile-to adult ratios
provided in Table 2 for that same time
span which show four out of five
colonies sampled during 1987 exceeded
the two-to-one ratio recommended by
the recovery plan. This absence of a
clear relationship leads us with no clear
conclusion as to why the ratio of
juveniles to adults declined in 2008 but
we will track this ratio closely as part
of our post-delisting monitoring
program to ensure that the ratio of
juveniles to adults remains at or above
the target value in the future.
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Figure 1. March through August cumulative departure from normal rainfall (hundredths inches) for
each year, 1985 - 2010, at Nashville International Airport (NCDC 2011).
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As part of the delisting criterion
stated in the recovery plan, each self-
sustaining colony should consist of 15
percent cover of flowers over 669 m2
(800 ydz, 7,200 ft2) of suitable habitat,
which has not been met in all cases.
However, we have determined that this
recommendation of percent coverage of
flowers over a particular habitat acreage
does not reflect the best available
scientific information. Drew and
Clebsch (1995, pp. 61-67) conducted
monitoring during 1987 through 1989
that established baseline conditions for
five of the colonies included in the
recovery plan (Service 1989, pp. 3-7); in
doing so, they found that percent flower
cover of Echinacea tennesseensis at
these sites ranged from 2 to 12 percent,
never exceeding the 15 percent
threshold stipulated in the recovery
plan. Total percent cover of all
vegetation in the habitats where these
colonies occur ranged from 42 to 59
percent, meaning that E. tennesseensis
would have to have constituted 25 to 40
percent of the total vegetative cover to
have occupied 15 percent flower cover
in these sites. In contrast, E.
tennesseensis only constituted between
5 and 22 percent of total vegetative
cover in plots studied by Drew and
Clebsch (1995, p. 63). In addition to the
fact that the recovery plan articulated a
standard for percent coverage of flowers
that was not met by the reference
colonies known to exist when the plan
was published, a disadvantage of using
cover estimates for monitoring a rare
species such as E. tennesseensis is that
this value can change during the course
of a growing season; density estimates,

wulu\

1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003

on the other hand, remain fairly stable
once seedlings have become established
following germination (Elzinga et al.
1998, p. 178).

The recommendation that each colony
occupy 669 m2 (800 ydz2, 7,200 ft2) of
suitable habitat does not reflect the
range of variability observed in several
natural colonies that have been
discovered since the recovery plan was
completed. Many of these colonies are
constrained by the small patches of
cedar glade habitat where they occur
and provide evidence of a wider range
of natural variability in habitat patch
size and colony size in this species that
was not recognized at the time the
recovery plan was published.

We believe that either total counts of
plants in various stage classes within a
colony of Echinacea tennesseensis, or
sampling within a known area to
generate density estimates (TDEC 2005,
pp. 3—4, 16-20), provide superior
metrics over cover estimates for
monitoring trends in population size.
Various sampling designs have been
used to estimate density per square
meter in one or more colonies of each
E. tennesseensis population, providing
long-term monitoring data to use in
judging their stability (Drew and
Clebsch 1995, p. 62; TDEC unpublished
data). We acknowledge that the
confidence intervals are large, reflecting
the variability in the data used to
produce many of the density estimates
(see Table 3 above) produced from the
monitoring data for 1998 through 2008.
Further, Drew and Clebsch (1995, p. 62)
did not provide a measure of precision
for the estimated densities they reported

o

2004
2005
2006
2007
2008
2009
2010

from 1987 for some colonies. However,
these are the best scientific data
available for judging the stability of
these populations since initial
monitoring data were collected in 1987.
We believe that the available
quantitative data demonstrate that while
E. tennesseensis densities fluctuate over
time, the species’ density has remained
comparable to reference values provided
by Drew and Clebsch (1995, p. 62). The
exception to this trend is colony 4.1,
which was located in a heavily
disturbed site and was destroyed
sometime after monitoring was
conducted during 2004 and before
flowering stems were counted at each
colony in 2005. Prior to its destruction,
estimated densities at this colony
exceeded the reference values. Despite
the loss of this colony, the recovery
criterion for Echinacea tennesseensis
has been met.

While quantitative monitoring data
are not available for all Echinacea
tennesseensis colonies, we believe these
monitoring results are indicative of the
species’ overall viability because they
are distributed among its six
populations. The monitoring data
discussed above in relation to the
recovery criterion definition of self-
sustaining provide a measure of the
sustainability of both natural and
introduced populations and also
demonstrate the temporal variability
both in density and relative abundances
of juvenile and adult stage classes.
These data, combined with flowering
stem counts at all colonies in 2005
(Table 1, TDEC 2006, pp. 4-5) and
qualitative data (TDEC 1996, Appendix
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I, TDEC 2010) for all colonies
documenting whether they have
persisted over time, changed
dramatically in abundance, or are
threatened by natural or human-caused
factors, are adequate for judging
whether the colonies should be
considered self-sustaining. Using these
data we have determined that 31 out of
the total 35 colonies are self-sustaining,
19 of which are the colonies described
above as secure. We discuss the
available data for each colony below
under the subheading Recovery Action
(5): Monitor colonies and conduct
management activities, if necessary, to
maintain the recovered state in each
colony.

The current recovery plan identifies
six primary actions necessary for
recovering Echinacea tennesseensis:

(1) Continue systematic searches for
new colonies;

(2) Secure each colony;

(3) Provide a seed source
representative of each natural colony;

(4) Establish new colonies;

(5) Monitor colonies and conduct
management activities, if necessary, to
maintain the recovered state in each
colony; and

(6) Conduct public education projects.

Each of these recovery actions has
been accomplished. The Service entered
into a cooperative agreement with TDEC
in 1986, as authorized by section 6 of
the Act, for the conservation of
endangered and threatened plant
species, providing a mechanism for
TDEC to acquire Federal funds that have
supported much of the work described
here. The State of Tennessee and other
partners have provided matching funds
in order to receive funding from the
Service under this agreement.

Recovery Action (1): Continue
Systematic Searches for New Colonies

There were eight colonies of
Echinacea tennesseensis known to exist
when the recovery plan was completed
(Service 1989, pp. 3—7). TDEC and its
contractors conducted searches of cedar
glades, identified through the use of
aerial photography and topographic
maps, during the late 1980s through
1990 and found five previously
unknown colonies of Echinacea
tennesseensis (TDEC 1991, p. 1). Two of
these colonies were considered
additions to the Vine population (TDEC
1991, p. 2), or population 3 as described
in the recovery plan (Service 1989, pp.
4-5). One colony was considered an
addition to the Mount View population
(TDEC 1991, p. 2), or population 1 of the
recovery plan (Service 1989, p. 3). A
fourth colony was considered an
addition to the Couchville population

(TDEC 1991, p. 3), or population 5 of the
recovery plan (Service 1989, p. 7). The
fifth colony was smaller, not in a natural
setting, and not assigned to any of the
recovery plan populations in the TDEC
report (1991, p. 2). Other colonies have
been discovered during the course of
surveys conducted in the cedar glades of
middle Tennessee, and the number of
extant natural colonies now totals 15. A
summary of the currently known
populations (as well as the natural and
introduced colonies they are comprised
of) is provided in Table 1 above, and in
the discussion concerning recovery
action number (5). Because systematic
searches for new colonies have been
conducted since the completion of the
recovery plan and have led to the
discovery of previously unknown
colonies, we consider this recovery
action to be completed.

Recovery Action (2): Secure Each
Colony

We have assessed the security of each
Echinacea tennesseensis colony based
on observations about threats and
defensibility ranks reported in the 1996
status survey of this species (TDEC
1996, Appendix I) and information in
our files concerning protection actions,
such as construction of fences. We
consider 14 of the 16 colonies within
DSNAs to be secure. The only
exceptions to this determination are
colonies 2.4 and 2.7, which lie within
portions of the extensive Cedars of
Lebanon State Forest DSNA that have
been threatened by past outdoor
recreational vehicle (ORV) use or are
generally degraded cedar glade habitat.
The State of Tennessee’s Natural Area
Preservation Act of 1971 (T.C.A. 11—
1701) protects DSNAs from vandalism
and forbids removal of endangered and
threatened species from these areas.
TDEC monitors these sites and protects
them as needed through construction of
fences or placement of limestone
boulders to prevent illegal ORV access.
We do not consider secure the nine
colonies that exist only on private land
and are not under some form of recovery
protection agreement. The introduced
population at the Stones River National
Battlefield DSNA consists of three
secured colonies requiring no protective
management, as access is controlled by
the National Park Service (NPS). The
site where these colonies are located
became a DSNA in 2003.

The recovery plan states that
Echinacea tennesseensis will be
considered recovered when there are “at
least five secure wild populations, each
with three self-sustaining colonies of at
least a minimal size.” There are now 19
secure, self-sustaining colonies of E.

tennesseensis distributed among six
populations (see Table 1 above),
fulfilling the recovery plan intentions of
establishing a sufficient number and
distribution of secure populations and
colonies to remove the risk of extinction
for this species within the foreseeable
future. Therefore, we consider this
recovery action completed.

Recovery Action (3): Provide a Seed
Source Representative of Each Natural
Colony

The Missouri Botanical Garden
(MOBOQOT), an affiliate institution of the
Centers for Plant Conservation (CPC),
collected accessions of seeds from each
of the six populations currently in
existence during 1994 (Albrecht 2008a
pers. comm.) and from four of those
populations during 2010 (Albrecht
2010, pers. comm.). This collection is
maintained according to CPC guidelines
(Albrecht 2008b, pers. comm.). Five of
the accessions taken by MOBOT were
provided to the National Center for
Genetic Resource Preservation (NCGRP)
in Fort Collins, Colorado, for long-term
cold storage. The NCGRP protocol is to
test seed viability every 5 years for
accession, and MOBOT also tests seed
viability on a periodic basis and collects
new material for accessions every 10 to
15 years (Albrecht 2008b, pers. comm.).

While these accessions do not contain
seed from every unique colony, they
represent each of the populations of
Echinacea tennesseensis. These
accessions provide satisfactory material
should establishment of colonies from
reintroductions or additional
introductions become necessary in the
future, as Baskauf et al. (1994, pp. 184—
186) concluded that there is a low level
of genetic differentiation among
populations of E. tennesseensis and the
origin of seeds probably is not a critical
concern for establishing new
populations. Therefore, we consider this
recovery action completed.

Recovery Action (4): Establish New
Colonies

TDEC (2006, pp. 3—6) reported
flowering stem counts for 21 introduced
colonies, but we have eliminated two of
these from our analysis of the current
status of Echinacea tennesseensis. One
of these excluded colonies was
introduced into a privately owned glade
well outside of the known range of the
species in Marshall County, consists of
only a few vegetative stems, and is of
doubtful viability. The other introduced
colony that we excluded is located in
Rutherford County, approximately 7
miles from the nearest E. tennesseensis
population, and is believed to contain
hybrids with E. simulata. Hybridization
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between these two species has not been
reported at any other site. The number
of flowering stems reported from the
monitored colonies during 2005 ranged
from only 1 to 6,183, and only one of
these colonies had fewer than 100
flowering stems (TDEC 2006, pp. 4-5).
An additional introduced colony (2.9)
that was not surveyed during 2005, but
contained thousands of plants in 2006
(Lincicome 2006, pers. comm.), brings
the number of extant introduced
colonies to 20. These 20 colonies were
established at various times since 1970,
through the introductions of seed or
transplanted individuals (TDEC 1991,
pp. 3-7; TDEC 1996, Appendix I;
Lincicome 2008, pers. com.), often from
an undocumented or mixed origin with
respect to the source populations
(Hemmerly 1976, p. 81; Hemmerly 1990,
pp. 1-8; TDEC 1991, pp. 4-8; Clebsch
1993, pp. 8-9). Numerous nurseries
have grown E. tennesseensis for the
purpose of providing seeds and plants
for establishing new colonies (TDEC
1991, pp. 3-8). Baskauf et al. (1994, pp.
184—186) determined that less than 10
percent of the genetic variability of E.
tennesseensis is distributed among
populations and concluded from this
low level of differentiation that the
origin of seed used in establishing new
populations probably is not a critical
consideration. We summarize the
distribution of these introduced
colonies among E. tennesseensis
populations in the discussion
concerning recovery action number (5)
below. Because 20 new colonies have
been established, we consider this
recovery action completed.

Recovery Action (5): Monitor Colonies
and Conduct Management Activities, if
Necessary, To Maintain the Recovered
State in Each Colony

Drew and Clebsch (1995, pp. 62—67;
Drew 1991, pp. 9-11) conducted the
first monitoring of Echinacea
tennesseensis during the summer of
1987, in the primary colony of each of
the five populations included in the
recovery plan (Service 1989, pp. 3-7).
For this monitoring effort, all non-
flowering E. tennesseensis were
classified as juveniles during quadrat
sampling. Clebsch (1993, pp. 11-16)
sampled four additional colonies during
1992, and provided ratios among life
stage-classes and estimates of total
individuals for each, but did not
estimate mean density per square meter.
Based on results of demographic
research by Drew (1991), Clebsch (1993,
p. 11) modified stage-class definitions as
follows: Adults were plants that
produced flowering stems, juveniles
were non-flowering plants with

cumulative leaf length greater than 30
cm (11.8 in.), and seedlings were non-
flowering plants with cumulative leaf
length less than 30 cm (11.8 in.).

TDEC (unpublished data) monitored
each of the colonies that Drew and
Clebsch (1995, pp. 62—67) sampled and
one of the colonies Clebsch (1993, pp.
9-11) sampled one or more times in the
years 1998, 2000, 2001, 2004, and 2008,
and conducted the first quantitative
monitoring of five introduced colonies
in 2006. TDEC characterized stage
classes as follows: Adults are plants that
produce flowering stems; juveniles are
non-flowering plants with leaves greater
than 2 cm (.79 in.) in length; seedlings
are non-flowering plants with leaves
less than 2 cm (.79 in.) in length.

Table 1, above, lists each of the
populations and associated colonies, the
date they were first recorded in the
Tennessee Natural Heritage Inventory
Database (TDEC 2010), the number of
flowering stems observed at the colony
in 2005 (TDEC 2006, pp. 4-5), whether
they are of natural or introduced origin,
and whether we consider them to be
secure or self-sustaining. Tables 2 and 3,
above, present ratios among juvenile
and adult stage-classes and estimates of
Echinacea tennesseensis mean density
per square meter that have been
produced from monitoring efforts.

The Mount View population (number
1 in the recovery plan) consisted of a
single known colony when the recovery
plan was completed (Service 1989, p. 3).
This population now includes two more
colonies, both introduced, in addition to
the original colony 1.1, which is located
in Mount View DSNA. These three
colonies are located within an
approximately 2.5 km? (1 mi?) area in
Davidson County. The total number of
flowering stems counted in the Mount
View population in 2005 was 6,278. In
1987, Drew and Clebsch (1995, p. 62)
estimated the size of the population at
colony 1.1 to be 12,000 plants
occupying an area of 830 m2 (8,934 ft2).
TDEC (2006, p. 4) reported 5,430
flowering stems at this site (colony 1.1)
in 2005. The mean ratio of juveniles to
adults for this colony over 5 years of
monitoring is 3.45 (Table 2) and density
estimates (Table 3) have remained
comparable to or have exceeded the
initial estimate provided by Drew and
Clebsch (1995, p. 62) for 1987. Colony
1.2 was discovered on private land in
1990 (TDEC 1996, Appendix I, p. III),
and Clebsch (1993, p. 18) estimated
there were 9,057 plants, bearing 3,506
flowering heads, occupying an area of
682 m2 (7,341 ft2) in 1992. The colony
on private land was bulldozed in 1999.
Colony 1.2 now consists of plants
introduced onto adjacent U.S. Army

Corps of Engineers (COE) lands to
provide long-term protection (TDEC
2003, p. 2). While colony 1.2 was
reduced in size when the private lands
where it occurred were developed, the
colony has increased in size since it was
relocated onto COE lands and a fence
was constructed. TDEC (2006, p. 4)
counted 252 flowering stems at colony
1.2 in 2005. Colony 1.4 also was
established on COE lands, near a public
use area at J. Percy Priest Reservoir,
using plants grown at Tennessee Tech
University and was estimated to have
consisted of 70-80 plants in 1996 (TDEC
1996, Appendix I, p. V). TDEC (2006, p.
5) reported there were 596 flowering
stems at colony 1.4 in 2005. Each of the
colonies in the Mount View population
is considered secure, and the available
quantitative and qualitative data
indicate they are self-sustaining.

The Vesta population (number 2 in
the recovery plan) consisted of two
known colonies when the recovery plan
was completed (Service 1989, pp. 3—4).
This population now consists of eight
colonies primarily located within an
area of approximately 3 km2 (1.5 mi?) in
Wilson County. Five of these colonies
(2.3, 2.4, 2.6, 2.7, and 2.9) were
introduced. Colony 2.1 occurs primarily
in the Vesta Cedar Glade DSNA, with
approximately 15 percent lying outside
the DSNA on private lands. Drew and
Clebsch (1995, p. 62) estimated that this
colony consisted of 20,900 plants
occupying an area of 1,420 m2 (15,285
ft2) in 1987. TDEC (2006, p. 4) counted
7,790 flowering stems at this colony in
2005. The mean ratio of juveniles to
adults for this colony over 6 years of
monitoring is 3.21 (Table 2), and density
estimates (Table 3) have remained
comparable to the initial estimate
provided by Drew and Clebsch for 1987
(1995, p. 62). Colonies 2.2 and 2.8 are
located entirely within the Vesta Cedar
Glade DSNA in glade openings that are
separated by forested habitat; colony 2.2
was reported in the recovery plan to
have consisted of approximately 5,000
plants occupying an area of
approximately 140 m2 (1,500 ft2), in
addition to several small clumps that
Hemmerly (1976, pp. 81) established
from seed. TDEC (1996, Appendix I, p.
VII) estimated this colony occupied an
area of 374 m2 (4,026 ft2) in 1996, and
counted 4,274 flowering stems at this
colony in 2005 (TDEC 2006, p. 4).
Colony 2.8 is located in a glade opening,
approximately one-tenth of a mile
southwest of colony 2.2, and TDEC
(2006, p. 5) counted 2,143 flowering
stems at this colony in 2005. Colonies
2.3, 2.4, and 2.7 are located in the
Cedars of Lebanon State Forest DSNA.
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Colony 2.3 was planted in 1983 with
seeds produced in a Tennessee Valley
Authority greenhouse from Vesta
population stock; in 1996, TDEC (1996,
Appendix I, p. VIII) observed 50 to 100
plants occupying an area of
approximately 15 m2 (161 ft2). TDEC
(2006, p. 5) reported there were 139
flowering stems here in 2005. Only one
flowering stem was observed at colony
2.4 in 2005 (TDEC 2006, p. 5). Colony
2.7 is a small occurrence believed to
have been introduced, but for which no
reliable data prior to 2005 exist, at
which time 6 flowering stems were
counted at this site (TDEC 2006, p. 5).
Colony 2.6 was planted at the entrance
to Cedars of Lebanon State Park prior to
1982 and was observed in 1996 to
include approximately 100 plants
(TDEC 1996, Appendix I, p. XI); in 2005
there were 252 flowering stems (TDEC
2006, p. 5). Colony 2.9 was introduced
into a powerline right-of-way on private
land adjacent to Cedars of Lebanon State
Forest in 1994, and was brought to
TDEC’s attention in 2006, at which time
there were thousands of plants
(Lincicome 2006, pers. comm.). Of the
four secure colonies (2.1, 2.2, 2.3, and
2.8) in this population, available
quantitative and qualitative data
demonstrate that three are self-
sustaining. We do not have historic data
for colony 2.8, which was first observed
in 2003, but the large number of
flowering stems at this colony in 2005
suggests that it also should be self-
sustaining. The total number of
flowering stems counted in the four
secure and self-sustaining colonies of
the Vesta population was estimated to
be 14,346 in 2005. Colonies that we do
not consider secure accounted for 259
flowering stems in 2005.

The Vine population (number 3 in the
recovery plan) consisted of three known
colonies at the time the recovery plan
was completed (Service 1989, pp. 4-6).
This population now consists of 11
colonies located within an area of
approximately 17 km? (7 mi2) in Wilson
and Rutherford Counties. Three of these
colonies (3.7, 3.8, and 3.9) were
introduced. Approximately two-thirds
of the land on which colony 3.1 is
located lies within Vine Cedar Glade
DSNA, with the remaining one-third on
private land. Drew and Clebsch (1995,
p. 62) estimated that colony 3.1
consisted of 20,200 plants occupying an
area of 800 m2 (8611 ft2) in 1987. TDEC
(1996, Appendix I, p. XI-XII) reported
the plants occupied about 760 m? in
1996, and counted 7,555 flowering
stems at this colony in 2005 (TDEC
2006, p. 4). The mean ratio of juveniles
to adults for this colony over 5 years of

monitoring is 4.54 (Table 2) and density
estimates (Table 3) have remained
comparable to the initial estimate
provided by Drew and Clebsch for 1987
(1995, p. 62). Most of colony 3.2 is
located in a site recently acquired by
TDEC using a Recovery Land
Acquisition Grant and matching State
funds for addition to the State’s natural
areas system and was estimated in the
recovery plan to contain as many as
50,000 plants (Service 1989, p. 5). Data
are summarized here for four element
occurrences that TDEC tracks and which
make up this colony. Clebsch (1993, p.
16) estimated a total of 94,537 plants at
this colony in 1996, with 29,014
flowering heads, occupying an area of
5,889 m2 (63,389 ft2), and found that the
ratio of juveniles to adults was 1.94; in
2005 there were 25,956 flowering stems
(TDEC 2006, p. 4). The portions of the
colony that lie entirely or mostly within
the recently protected lands contained
24,914 of these flowering stems.
Colonies 3.3 through 3.7 occur on
private land. Colony 3.3 is located in a
site that was highly disturbed and
consisted of 90 plants in 1996 (TDEC
1996, Appendix I, p. XIV). This colony
contained 11 flowering stems in 2005
(TDEC 2006, p. 4), and remains a small
colony of questionable viability today.
Colony 3.4 is located in the Gattinger
Glade and Barrens DSNA, which is
owned by the developers of the
Nashville Super Speedway who donated
a conservation easement to the State of
Tennessee. Clebsch (1993, p. 16)
estimated there were 71,576 plants at
colony 3.4 in 1992, with 13,355
flowering heads. TDEC estimated this
colony occupied an area of 2,723 m?2
(23,310 ft2) in 1996, and reported there
were 12,979 flowering stems at this
colony in 2005 (TDEC 2006, p. 4). The
mean ratio of juveniles to adults for this
colony over 3 years of monitoring is
4.78 (Table 2). Clebsch (1993, pp. 9-11)
did not provide density estimates for
this colony in 1992; however, density
estimates produced from monitoring
conducted by TDEC in 2004 and 2008
are comparable to those generated for
other long-term monitoring sites (Table
3). While damage from ORV use has
been observed at this colony in the past
(TDEC 1996, Appendix I, p. XV), it has
not been noted since the site became a
DSNA, and we consider it secure.
Clebsch (1993, p. 18) estimated a total
of 15,769 plants bearing a total of 3,058
flowering heads at colony 3.5 in 1992,
with a ratio of 1.88 juveniles to adults,
occupying an estimated area of 669 m2
(7,201 ft2). TDEC (1996, Appendix I, p.
XVI) observed that the density of plants
had decreased at this colony in 1996,

while the plants occupied a larger
area—an estimated 1,483 m2 (15,963
ft2). TDEC (2006, p. 4) reported 2,529
flowering stems were present at this
colony in 2005. TDEC (1996, Appendix
I, p. XVII) observed about 50 plants in
a 1-m2 (11-ft2) area at colony 3.6 in
1996, and in 2005 there were 157
flowering stems counted in this colony.
Colony 3.7 was established from seeds
planted in 1978 and 1979, on private
property owned by a native plant
enthusiast. While many plants were
killed during drought conditions in
1980, TDEC (1996, Appendix I, p. XVIII)
reported that there were approximately
250 plants at this colony in 1985, and
between 300 and 500 plants in 1996.
TDEC (2006, p. 4) reported there were
1,705 flowering stems at this colony in
2005. Colonies 3.8 and 3.9 were
established from seeds planted into two
sites at Cedars of Lebanon State Forest
in 1990 and 1991. In 1996, TDEC (1996,
Appendix I, p. XIX) counted 452 plants
by surveying eight glades/barrens
within the larger complex where colony
3.8 is located. TDEC (20086, p. 5)
reported there were 1,863 flowering
stems at colony 3.8 in 2005. TDEC
(1996, Appendix I, p. XX) observed
approximately 200 to 300 plants
occupying an estimated area of 51 m2
(549 ft2) at colony 3.9 in 1996; in 2005,
there were 2,744 flowering stems
counted at this colony (TDEC 2006, p.
5). We have no data prior to 2005 for
colonies 3.10 and 3.11, both of which
are located on private land. In 2005,
TDEC (2006, p. 5) reported there were
5,374 flowering stems at colony 3.10,
which is located near the Nashville
Super Speedway; there were 1,935
flowering stems at colony 3.11.
Available quantitative and qualitative
data indicate that the four secure
colonies (i.e., 3.1, 3.2, 3.4, and 3.9) in
this population are self-sustaining, as
are six of the non-secure colonies (Table
1). The total number of flowering stems
in secured and self-sustaining colonies
of the Vine population was 48,192 in
2005. Colonies that we do not consider
secure accounted for 14,616 flowering
stems in 2005.

The Allvan population (number 4 in
the recovery plan) consisted of one
known colony (4.1) at the time the
recovery plan was completed; two other
colonies had been extirpated from this
population (Service 1989, p. 6). This
population now consists of two
introduced colonies on public lands, as
colony 4.1 has been lost to disturbance.
Drew and Clebsch (1995, pp. 62—-64)
estimated a total of 3,700 plants at
colony 4.1 in 1987, occupying an
estimated area of 470 m?2 (5,059 ft2), and
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noted the vegetation at this site differed
from the other colonies probably as a
result of human disturbance. TDEC
(1996, Appendix I, p. XXI) noted the
poor condition of Echinacea
tennesseensis plants during a site visit
to colony 4.1 in 1996, and observed no
plants at this colony in 2005 (TDEC
2006, p. 4). The mean ratio of juveniles
to adults for this colony over 4 years of
monitoring was 4.52 (Table 2) and
density estimates (Table 3) were
comparable to or exceeded the initial
estimate provided by Drew and Clebsch
for 1987 (1995, p. 62), until the colony
was destroyed sometime after
monitoring was conducted during 2004
and before flowering stems were
counted at each colony in 2005.
Colonies 4.2 and 4.3 were established
from seeds and cultivated juveniles
planted on COE lands at ]. Percy Priest
Reservoir in the years 1989 through
1991 (TDEC 1991, pp. 5-6), and earthen
berms have been constructed at both
sites to deter ORV traffic and reduce
visibility of these colonies. In 1996,
colony 4.2 contained many robust adult
plants, but few seedlings and non-
flowering adults, in an area of 32 m2
(344 ft2) (TDEC 1996, Appendix I, p.
XXI1I). In 2005, TDEC reported there
were 6,183 flowering stems at colony
4.2. TDEC first conducted quantitative
monitoring at this colony in 2006, when
the ratio of juveniles to adults they
sampled was 4.78 (Table 2). The
estimated mean density was 11.60 E.
tennesseensis per square meter (Table
3). This secure colony is located in the
Elsie Quarterman Cedar Glade DSNA,
on COE lands at J. Percy Priest
Reservoir, and appears to be self-
sustaining based on the quantitative and
qualitative data available. Colony 4.3 is
located near the COE Hurricane Public
Access Area. In 1996, this colony
consisted of many robust adult plants
and abundant juveniles in an area of
about 68 m2 (732 ft2) (TDEC 1996,
Appendix I, p. XXIII). In 2005, TDEC
(2006, p. 5) counted 385 flowering stems
at this colony. TDEC (unpublished data)
first conducted quantitative monitoring
at this colony in 2006, when the ratio of
juveniles to adults they sampled was
11.95 (Table 2). The estimated mean
density was 19.50 E. tennesseensis per
square meter (Table 3). However, we
acknowledge that the confidence
intervals for the density estimates at
both sites are large, reflecting a high
degree of variability among the transects
that were sampled at each colony. We
believe that colony 4.3 is self-sustaining;
however, it is vulnerable to impacts
from illegal ORV access as noted above.
Based on available data, colony 4.2 is

the only secure and self-sustaining
colony in the Allvan population.

The Couchville population (number 5
in the recovery plan) consisted of a
single known colony spanning
approximately eight privately owned
tracts when the recovery plan was
completed (Service 1989, p. 7). This
population now consists of three natural
and five introduced colonies, all located
within an approximately 2.8-km? (1.1-
mi2) area of Davidson and Rutherford
Counties on lands owned by the State of
Tennessee (except for colony 5.2, which
is on private land). Drew and Clebsch
(1995, p. 62) estimated a total of 89,300
plants at colony 5.1 in 1987, occupying
an estimated area of 13,860 m2 (149,189
ft2). TDEC (2006, p. 4) reported there
were 7,353 flowering stems at this site
in 2005. The mean ratio of juveniles to
adults for this colony over 6 years of
monitoring is 3.87 (Table 2) and density
estimates (Table 3) have remained
comparable to the initial estimate
provided by Drew and Clebsch for 1987
(1995, p. 62). Colony 5.2 is divided
between two privately owned
properties. The plants in this colony are
found in habitats of varying quality,
having been subjected to past
disturbance in some places, and in
1993, vegetative plants were observed
occupying an area of approximately
1,823 m2 (19,623 ft2) (TDEC 1996,
Appendix [, p. XXV). TDEC (2006, p. 4)
reported there were 392 flowering stems
at this colony in 2005. Colonies 5.3
through 5.6 were established from seed
and juveniles planted at Long Hunter
State Park during 1989 through 1991.
TDEC (1996, Appendix I, p. XXVI)
observed 428 plants at colony 5.3 in
1996, and noted that they were spread
out over a wide area; in 2005, TDEC
(2006, p. 4) reported there were 1,607
flowering stems at this colony. TDEC
(1996, Appendix I, p. XXVII) observed
that a thriving population containing
thousands of individuals had become
established at colony 5.4 by 1996, and
that the plants north of the road
dividing this colony occupied an area of
2,153 m? (23,175 ft2); in 2005, TDEC
(2006, p. 5) counted 863 and 987
flowering stems on the north and south
sides of the road, respectively. Colony
5.5 consisted of less than 200 total
plants occupying an estimated area of
53 m2 (570 ft2) in 1996 (TDEC 1996,
Appendix I, pp. XXVIII-XXIX); in 2005,
there were 1,300 flowering stems (TDEC
2006, p. 4). TDEC (unpublished data)
first conducted quantitative monitoring
at this colony in 2006, when the ratio of
juveniles to adults they sampled was
4.12 (Table 2) and the estimated density
was 12.03 Echinacea tennesseensis per

square meter (Table 3). Colony 5.6
consisted of approximately 2,000 plants
occupying an area of 51 m2 (549 ft2) in
1996 (TDEC 1996, Appendix I, p. XXIX—
XXX); in 2005, there were 846 flowering
stems (TDEC 2006, p. 5). Colony 5.7, for
which no historic monitoring data are
available, is the only naturally occurring
colony at Long Hunter State Park. TDEC
(2006, p. 4) counted 17 flowering stems
here in 2005. Colony 5.8 was
established in 2000 at the Fate Sanders
Barrens DSNA, located on COE lands at
J. Percy Priest Reservoir. This colony is
located approximately 3.5 km (2.8 mi)
southeast of colony 5.3 in the
Couchville population. TDEC planted
199 plants into two areas at this colony
in 2000 (Lincicome 2008, pers. comm.)
and counted 101 flowering stems in
2005 (TDEC 2006, p. 5). Based on
available qualitative and quantitative
data, we believe that the secure colonies
(5.1, 5.4, 5.6, and 5.8) in the Couchville
population are self-sustaining,. We
believe that three of the four colonies
we consider not secure are also self-
sustaining. The total number of
flowering stems from the Couchville
population in secure and self-sustaining
colonies was 10,150 in 2005. Colonies
that we do not consider secure
accounted for an estimated 3,316
flowering stems in 2005.

The Stones River National Battlefield
population (i.e., population 6, not
included in the recovery plan) consists
of three colonies established through
introductions into an area that is now a
DSNA. Colony 6.1 was established from
seeds introduced by Hemmerly in 1970
(1976, pp. 10, 81) as part of
investigations into seedling survival
under field conditions. This colony
consists of two groupings of plants, one
of which consisted of 3,880 plants and
the other of 28 plants in 1995; the
colony occupied an area of 39 m2 (420
ft2) in 1996 (TDEC 1996, Appendix L, p.
XXXI). TDEC (20086, p. 4) counted 2,535
flowering stems at this colony in 2005.
TDEC first conducted quantitative
monitoring at colony 6.1 in 2006, when
the ratio of juveniles to adults they
sampled was 5.18 (Table 2). The
estimated mean density was 41.37
Echinacea tennesseensis per square
meter (Table 3), but the confidence
interval at this site was large, reflecting
a high degree of variability among the
sampled transects, some of which
contained no plants. Colonies 6.2 and
6.3 are thought to have been established
by a neighbor of the battlefield in the
mid-1990s (Hogan 2008, pers. comm.)
and consisted of 134 and 401 plants,
respectively, in 1995 (TDEC 1996,
Appendix I, p. XXXII). In 2005, TDEC
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(2006, p. 4) counted 237 flowering stems
at colony 6.2 and 852 flowering stems

at colony 6.3. The total number of
flowering stems in the Stones River
National Battlefield population in 2005
was 3,624 (TDEC 2006, 4). Based on
available quantitative and qualitative
data, we believe all colonies in this
population are secure and self-
sustaining.

Numerous partners are involved in
managing Echinacea tennesseensis
populations on their lands. TDEC
compared management options at the
Vesta Cedar Glade DSNA, including
mowing, discing, burning, and
application of selective herbicides for
removal of grasses (Clebsch 1993, pp. 2—
8). TDEC and TNC have used grazing of
goats, mechanical removal, and
herbicide applications to control woody
species encroachment on the margins of
cedar glade openings at Mount View
Glade DSNA (TDEC 2003, pp. 4-9).
TDEC applies prescribed fire or
mechanical removal, as needed and
within constraints imposed by locations
within the urban interface, to control
woody species, including the invasive
exotic privet (Ligustrum sp.), at many
DSNAs where E. tennesseensis occurs;
these include Mount View Glade, Vesta
Cedar Glade, Vine Cedar Glade, Cedars
of Lebanon State Forest Natural Area,
Gattinger’s Cedar Glade and Barrens,
Elsie Quarterman Cedar Glade, Fate
Sanders Barrens, and Couchville Cedar
Glade and Barrens. TDEC works with
the Tennessee Division of Forestry
(TDF) to ensure that colonies in the
Cedars of Lebanon State Forest, which
includes three DSNAs, receive
necessary management and collaborates
with TDF to implement all prescribed
burns that are conducted on DSNAs.
TDEC also has cooperated with COE on
construction of fences or earthen berms
around sites at J. Percy Priest Reservoir
that have been threatened by urban
encroachment and illegal ORV use. The
NPS monitors the introduced
population at the Stones River National
Battlefield and controls woody plant
encroachment and vegetation
succession in the glade openings where
the colonies occur, as necessary.

Because TDEC and other entities have
monitored Echinacea tennesseensis
populations many times since the time
of listing and have managed colonies on
protected lands to minimize threats
from vegetation succession and ORV
use, and will continue to do so in the
foreseeable future, we consider this
recovery action completed.

Recovery Action (6): Conduct Public
Education Projects

Echinacea tennesseensis was featured
in newspaper (Paine 2002, p. 6B) and
magazine (Simpson and Somers 1990,
pp. 14-16; Campbell 1992, p. 32; Daerr
1999, p. 50) articles to educate the
general public about the species, the
cedar glade ecosystem it occupies, and
the conservation efforts directed
towards them. The Service published
“An Educator’s Guide to the Threatened
and Endangered Species and
Ecosystems of Tennessee,” which
includes instructional materials about
the cedar glades of middle Tennessee
and two Federally listed plant species
found in the glades, E. tennesseensis
and Astragalus bibullatus (Pyne’s
ground-plum) (Service no date, pp. 50—
53). TDEC personnel periodically lead
guided wildflower walks in the cedar
glades DSNAs and educate the public
about E. tennesseensis and other Federal
and State listed plant species during
those walks. In 2000, TDEC published
10,000 copies of an educational poster
featuring Tennessee’s rare plants,
including E. tennesseensis. Because
numerous public education projects
have been conducted, we consider this
recovery action completed.

Summary of Comments and
Recommendations

During the open comment period for
the proposed rule (75 FR 48896, August
12, 2010), we requested that all
interested parties submit comments or
information concerning the proposed
delisting of Echinacea tennesseensis.
We directly notified and requested
comments from the State of Tennessee.
We contacted all appropriate State and
Federal agencies, county governments,
elected officials, scientific
organizations, and other interested
parties and invited them to comment.
We also published a newspaper notice
in The Tennesseean, a newspaper
serving the middle Tennessee region
where E. tennesseensis occurs, inviting
public comment.

As stated in the proposed rule (75 FR
48896, August 12, 2010), we accepted
comments for 60 days, ending October
12, 2010. During the comment period,
we received comments from two
individuals.

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), and the Office of Management
and Budget’s (OMB) December 16, 2004,
Final Information Quality Bulletin for
Peer Review, we solicited independent
opinions from 4 knowledgeable
individuals who have expertise with the
species, who are within the geographic

region where the species occurs, or are
familiar with the principles of
conservation biology. We received
comments from one of the peer
reviewers.

We reviewed all comments received
from the peer reviewer and the public
for substantive issues and new
information regarding the proposed
delisting of Echinacea tennesseensis.
Substantive comments received during
the comment period are addressed
below and, where appropriate,
incorporated directly into this final rule
and into the post-delisting monitoring
plan.

Issue 1: One commenter requested
that we address the site quality for the
colonies that comprise the Allvan
population and the growth of these
colonies over time compared to other
colonies, despite the fact that this
population is not needed to meet the
criteria in the recovery plan that there
must be five populations with three
secure and self-sustaining colonies each.
This request was made because Drew
and Clebsch (1995, p. 64) observed
during surveys conducted in 1987 that
the Allvan site, where colony 4.1 was
located, had a much different plant
community assemblage than other
Echinacea tennesseensis sites due to
human disturbance and because the
commenter apparently believed that
colonies 4.2 and 4.3 also were located
at this disturbed site.

Response: Drew and Clebsch (1995, p.
62) concluded that human disturbance
had altered the vegetation community at
the site where the original colony (4.1)
of the Allvan population was located.
The dominant species they observed at
the Allvan site (Grindelia lanceolata,
Silphium trifoliatum, and Aster pilosus
var. priceae) were absent or present in
low frequency at other sites. Conversely,
the dominant species from the other
sites were only present in low frequency
and numbers at the site of colony 4.1.
These differences were likely
attributable to the intensive use that this
site, owned by a trucking company, had
experienced. The portion of the
property where E. tennesseensis once
occurred was used in the past as a
discard site for old engine parts and
other assorted scrap materials (TDEC
1996, Appendix I, p. XXI). As noted
above, the colony at this site was
destroyed prior to flowering stem counts
in 2005.

Colonies 4.2 and 4.3 of the Allvan site
were both established on COE lands, in
distinct sites from colony 4.1, from
introductions during the years 1989
through 1991. In contrast to the site
conditions where colony 4.1 was once
located, TDEC (1996, Appendix I, pp.
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XXI-XXIV) described the habitat at
these sites as “dry barrens and glades”
(colony 4.2) and “open gravelly glades
and barrens” (colony 4.3), but made no
observations of atypical composition of
associated species present at these sites.
While we do not have numbers to
specifically address growth rates in
colonies 4.2 and 4.3, in the section
above addressing recovery action (5), we
discuss quantitative monitoring data
collected at each of these sites in 2006.
Both of these colonies are also included
in the Post-delisting Monitoring Plan for
Echinacea tennesseensis.

Issue 2: Two commenters supported
the use of analyzing variability and
trends over time in density metrics
derived from count data as a measure of
population size, rather than using the
Recovery Plan criterion that minimal
size for each colony be 15 percent cover
of flowers over 800 square yards of
suitable habitat. However, one of these
commenters expressed concern that the
proposed delisting rule reported only
one census of the total number of
flowering stems along with an
extrapolated total number of plants and
number of adults (i.e., flowering plants).
This commenter noted that “‘by
choosing to report counts from only one
year, annual count fluctuation and
sample area size are not considered.”
This commenter suggested that stem
counts collected by Drew and Clebsch
(1995) from their sample plots in the
first census of the species in 1987 could
be used to establish reference densities,
and that more recent site densities
calculated from flowering stem counts
would be an acceptable substitute for
the objective size criterion provided in
the Recovery Plan.

Response: We have incorporated
available quantitative data on density
estimates and ratios of juveniles to
adults into this final rule. We did not
use data from the 2005 flowering stem
counts conducted at all sites (TDEC
2006, pp. 4-5) to estimate flowering
stem densities, because the area
surveyed was not documented during
that effort. We agree with the
commenter that estimating the total
number of individuals in a colony based
on flowering stem counts from a single
year is not appropriate and have
removed those estimates from Table 1 in
this rule, as explained above in the
Species Information section.

Issue 3: Two commenters requested
more information be presented on the
status of the Echinacea tennesseensis
populations as it relates to the Recovery
Plan criterion that defines self-
sustaining populations as those in
which there are two juvenile plants for
every flowering plant. Specifically, one

commenter noted that the proposed rule
to delist E. tennesseensis reported that
six colonies were sampled once for the
juvenile stage class, in 2006, and that
the average of these colonies did not
meet this criterion. This commenter
noted that it was unclear whether these
sampled colonies that did not meet the
self-sustaining criterion were included
in the group of colonies reported in the
rule to be self-sustaining, adding that
regular recruitment is required for the
persistence of a population, or in this
case, an introduced colony. The other
commenter noted that one must assume
that this criterion was applied when
determining whether to classify a
population as self-sustaining in Table 1
of the proposed rule. Both commenters
also requested additional detail
concerning how the ratios were derived
that were used to estimate (1) numbers
of adults based on counts of flowering
stems, and (2) numbers of seedlings
from estimated numbers of adults, in
order to yield the estimated numbers of
individuals that were reported in Table
1 of the proposed rule. Specifically, one
of the commenters questioned whether
the multiplier used to calculate the ratio
was an average calculated across
monitored colonies, whether multiple
years of data were used in calculating
this ratio, and whether the accuracy of
the ratio in estimating population sizes
had been field tested. This commenter
also recommended reporting confidence
intervals with these estimates to provide
a measure of their precision.

Response: The Service and TDEC
undertook a thorough review of the
monitoring data collected by TDEC and
reanalyzed those data to produce ratios
among juvenile and adult stage-classes
(Table 2, above) and to produce density
estimates with confidence intervals for
each monitored site (Table 3, above). In
doing so, we found errors in the analysis
used to determine ratios of juveniles to
adults for the introduced colonies for
the year 2006. We have incorporated
those corrections and provide colony
numbers for each colony for which
these ratios have been calculated (Table
2, above). We have removed estimates of
numbers of adults and total numbers of
individuals from Table 1 in this rule, as
explained above in the Species
Information section. While quantitative
data are not available for all colonies to
use in determining whether they are
self-sustaining, we believe that
quantitative data from a representative
sample of colonies combined with
available qualitative data provide an
adequate basis for determining whether
the colonies are self-sustaining, as
explained above in the Recovery

section. Table 1, above, provides a list
of all colonies considered in this rule
along with our determination of
whether each colony is secure, self-
sustaining, or both.

Issue 4: Two commenters raised
issues related to potential threats
associated with climate change,
including possible disruption of
pollinator services due to potential
changes in flowering periods and
pollinator behavior; lack of a persistent
seed bank to provide resilience to
multiple drought years or extreme
climatic events; and the potential for
increased drought frequency or severity
to impact juvenile plants. One of these
commenters noted the findings of Drew
and Clebsch (1995) that plants with total
leaf length < 30 cm were susceptible to
a higher rate of mortality due to low
drought tolerance. This commenter also
pointed out that, according to National
Drought Mitigation Center (2010) data,
middle Tennessee experienced drought
years in 2007 and 2008, including an
exceptional drought period from August
to September of 2007, and that this
drought could have impacted juvenile
and other stage classes.

Response: To the extent possible, we
address threats related to climate change
in the section Summary of Factors
Affecting the Species. We do not have
sufficient data concerning pollinators of
Echinacea tennesseensis, their
phenology in relation to phenology of E.
tennesseensis, or potential for changes
to the phenology of either to specifically
address this comment. However, we
have no specific data to suggest that
climate change is currently a threat to E.
tennesseensis or will be in the
foreseeable future. We have
incorporated information on drought
conditions in Middle Tennessee during
2007 and 2008, as well as data on
monthly departures from normal rainfall
for the period 1985 through 2010, into
this rule in the section Recovery and
discuss them in relation to available
monitoring data.

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR part
424) set forth the procedures for listing,
reclassifying, or removing species from
the Federal Lists of Endangered and
Threatened Wildlife and Plants.
“Species” is defined by the Act as
including any species or subspecies of
fish or wildlife or plants, and any
distinct vertebrate population segment
of fish or wildlife that interbreeds when
mature (16 U.S.C. 1532(16)). Once the
“species” is determined we then
evaluate whether that species may be
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endangered or threatened because of
one or more of the five factors described
in section 4(a)(1) of the Act. We must
consider these same five factors in
reclassifying or delisting a species. We
may delist a species according to 50
CFR 424.11(d) if the best available
scientific and commercial data indicate
that the species is neither endangered
nor threatened for the following reasons:
(1) The species is extinct; (2) the species
has recovered and is no longer
endangered or threatened; and/or (3) the
original scientific data used at the time
the species were classified was in error.

Under section 3 of the Act, a species
is “endangered” if it is in danger of
extinction throughout all or a
“significant portion of its range” and is
“threatened” if it is likely to become
endangered within the foreseeable
future throughout all or a “significant
portion of its range.” The word ‘“‘range”
refers to the range in which the species
currently exists, and the word
“significant” refers to the value of that
portion of the range being considered to
the conservation of the species. The
“foreseeable future” is the period of
time over which events or effects
reasonably can or should be anticipated,
or trends extrapolated. A recovered
species is one that no longer meets the
Act’s definition of endangered or
threatened. Determining whether or not
a species is recovered requires
consideration of the same five categories
of threats specified in section 4(a)(1) of
the Act. For species that are already
listed as endangered or threatened, the
analysis for a delisting due to recovery
must include an evaluation of the
threats that existed at the time of listing,
the threats currently facing the species,
and the threats that are reasonably likely
to affect the species in the foreseeable
future following the delisting or
downlisting and the removal of the
Act’s protections.

The following analysis examines all
five factors currently affecting, or that
are likely to affect Echinacea
tennesseensis within the foreseeable
future. In making this final
determination, we have considered all
scientific and commercial information
available, which includes information
received during the public comment
period on our proposed delisting rule
(75 FR 48896, August 12, 2010),
reanalyzed data from monitoring
conducted during 1998 through 2004,
and monitoring data collected in 2008
(TDEC unpublished data).

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The final rule to list Echinacea
tennesseensis as endangered (44 FR
32604) identified the following habitat
threats: Habitat loss due to residential
and recreational development and
succession of cedar glade communities
in which the species occurred.

Losses of cedar glade habitat and
colonies of Echinacea tennesseensis to
residential development have posed a
significant threat to E. tennesseensis. At
the time of listing, one population of E.
tennesseensis had been reduced in size
due to housing construction and another
was destroyed during the construction
of a trailer park. The three extant
occurrences at that time were all located
on private lands, one of which was
imminently threatened by surrounding
residential development. This Davidson
County occurrence has since been
protected as a DSNA. Approximately
two-thirds of the Wilson County
occurrence that was on public lands is
now a DSNA, and one-third remains on
private lands. The Rutherford County
occurrence was located in a gravel
parking lot of a commercial property
and has been destroyed. Since the time
of listing, protection of natural colonies
on publicly owned conservation lands
and establishment of additional colonies
through introductions have effectively
diminished the threat residential
development once posed to the survival
of E. tennesseensis.

The final listing rule for Echinacea
tennesseensis described recreational
development as a threat facing the
Davidson County (i.e., Mount View)
population, but did not specifically
address the nature of the recreational
development. The Mount View, Allvan,
and Couchville populations occur in
close proximity to J. Percy Priest
Reservoir, construction of which was
completed in 1967. It is possible that
development of recreational facilities
following completion of the reservoir
presented a threat to E. tennesseensis or
cedar glade habitats. However, four of
the secure and self-sustaining colonies
(i.e., colonies 1.2, 1.4, 4.2, and 5.8) are
located within the now-protected lands
buffering the reservoir, three of which
were designated as Environmentally
Sensitive Areas in the J. Percy Priest
2007 Master Plan Update (U.S. Army
Corps of Engineers 2007, pp. 3—1—4-3).
Therefore, recreational development no
longer poses a threat to the survival of
E. tennesseensis.

There are now 27 colonies,
distributed among the six populations of
Echinacea tennesseensis, which occur

entirely or primarily on conservation
lands in either State or Federal
ownership. The lone exception to public
ownership of these conservation lands
is the Gattinger Glade DSNA, which is
managed by TDEC but privately owned
and protected under a conservation
easement. We consider 19 of these
colonies to be secure and self-
sustaining. Sixteen colonies, all but two
of which are secure, are located entirely
or primarily within DSNAs that were
designated at various times between
1974 and 2009. TDEC manages most of
these DSNAs, in some cases
cooperatively with TDF, for the purpose
of conserving E. tennesseensis and the
cedar glades and barrens ecosystem that
the species depends on for its survival.
All but one of these DSNAs lie within
or adjacent to State or Federal
conservation lands that provide
complementary conservation benefits by
maintaining functioning ecosystems
within which these colonies occur and
harboring additional protected colonies
of E. tennesseensis.

The non-DSNA lands in the Gedars of
Lebanon State Forest also contain three
colonies, therefore providing a large,
protected cedar glade and forest
ecosystem connected to the Vesta Cedar
Glade, Vine Cedar Glade, and Cedars of
Lebanon State Forest DSNAs. An
additional colony is located at the
Cedars of Lebanon State Park, which is
adjacent to the Cedars of Lebanon State
Forest. Long Hunter State Park contains
six colonies and provides a functioning
ecosystem buffer to the Couchville
Cedar Glade and Barrens DSNA. COE
lands at J. Percy Priest Reservoir provide
habitat for three colonies in addition to
the colonies in the Elsie Quarterman
Cedar Glade and Fate Sanders Barrens
DSNAs that lie within these lands. The
Gattinger Cedar Glade is the only DSNA
on private land that contains a colony
of Echinacea tennesseensis. While this
property is not buffered by other public
lands, it lies within a large tract of land
owned by the Nashville Super
Speedway, which has been a partner in
the conservation of E. tennesseensis.
The three colonies at Stones River
National Battlefield are included among
the 16 within DSNAs, and lie within a
protected buffer provided by NPS lands.

We believe the colonies that are
located in DSNAs or on recently
acquired lands that will be added to
Tennessee’s natural area system, with
the exceptions of colonies 2.4 and 2.7,
will receive adequate long-term
protection and necessary management
to control vegetation succession and
disturbance from human activities,
given the statutory protections afforded
these lands and TDEC’s demonstrated
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commitment to protecting lands through
this mechanism and to maintaining the
quality of habitats in the DSNAs.
Colonies 2.4 and 2.7 contain an
estimated 1 and 6 flowering stems,
respectively. The lack of long-term
protection and management for these
two colonies will not have a significant
effect on the status of the species, as
these two colonies represent less than
one percent of the Vesta population. We
expect that the delisting of Echinacea
tennesseensis would not weaken
TDEC’s commitment to the conservation
of these DSNAs, several of which harbor
one or more Federally listed plant
species other than E. tennesseensis. We
have also identified five colonies on
public lands outside of DSNAs that we
consider secure.

Illegal ORYV activity remains an issue
for three colonies on public lands,
which we have not counted among the
19 secure colonies. TDEC has worked to
reduce this threat in several DSNAs by
constructing barbed wire fences and
barriers using limestone boulders. The
COE has also extended efforts in the
form of constructing fences or earthen
berms or both near three colonies on
lands at J. Percy Priest Reservoir to
reduce this threat. Damage from ORV
activity was noted by TDEC (1996,
Appendix I) at only one of the 9
colonies located exclusively on private
lands that are not under recovery
protection agreements, none of which
were counted among the 19 secure
colonies in this rule. While illegal ORV
use remains a concern throughout the
range of Echinacea tennesseensis (TDEC
1996, p. 21 and Appendix I), we do not
have evidence to suggest that such
activity is occurring at a magnitude that
makes E. tennesseensis likely to become
endangered in the foreseeable future.

Habitat loss or modification in the
form of ORYV activity has been observed
at four colonies (TDEC 1996, Appendix
1), and recovery protection agreements
are lacking at nine colonies that exist
solely on private lands, leaving them
vulnerable to habitat disturbance.
However, we believe that Echinacea
tennesseensis is neither endangered nor
threatened as a result of habitat loss or
modification because there are 19 secure
and self-sustaining colonies distributed
among six geographically defined
populations. Management of these
colonies to reduce threats to E.
tennesseensis and its habitat is
coordinated by TDEC in cooperation
with other partners. Examples of these
management activities were provided
under number (5) in the Recovery
section.

The listing rule for Echinacea
tennesseensis (44 FR 32604) identified

vegetation succession as a threat to the
species and the cedar glades it depends
on for its survival. A status survey for
the species, completed in 1996 (TDEC
1996, p. 22), did not address this threat
in its analysis of factors affecting the
survival of the species, but it did
recommend controlling vegetation
succession at some sites in the appendix
containing population and site status
reports. TDEC has developed a program
for managing vegetation succession and
other threats to cedar glades on DSNAs
inhabited by E. tennesseensis and two
other Federally listed species, and
continues to work cooperatively with
TDF, Tennessee State Parks, and COE to
manage potential threats in habitats
where colonies exist on properties
belonging to these agencies. Further, we
are not aware of any colonies of E.
tennesseensis that have been lost to
vegetation succession.

Summary of Factor A: Because we
expect that the lands containing the 19
secure and self-sustaining colonies,
which accounted for approximately 83
percent of the total flowering stems
estimated to exist in 2005, will remain
permanently protected and will be
managed to maintain cedar glade habitat
and no known colonies have been lost
to vegetation succession, we find that
the present or threatened destruction,
modification, or curtailment of its
habitat or range has been effectively
diminished to the point that it is no
longer a threat to Echinacea
tennesseensis.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

The final rule to list Echinacea
tennesseensis as endangered (44 FR
32604) identified collection for
commercial and recreational purposes
as a threat to the species. Limited
digging, presumably for horticultural
purposes, has been observed in the past
at five colonies of E. tennesseensis, three
(i.e., colonies 5.3, 5.5, and 5.6) of which
are located in high visibility areas
within Long Hunter State Park (TDEC
1996, p. 21). We do not consider these
three colonies or a fourth (i.e., colony
3.5) located on private land to be secure
for the purposes of this rule. We
consider colony 4.2, where digging has
been observed in the past, to be secure
because it became a DSNA in 1998, and
no evidence of digging at this site has
been recorded since 1996. Echinacea
tennesseensis that originated from
natural populations, but is now grown
from seed or vegetative propagules
produced in nurseries, is available for
interstate commerce from one nursery
under the authority of the Act through

a section 10(a)(1)(A) permit. These
plants are also for sale by multiple
nurseries only within Tennessee, thus
not requiring a permit under section
10(a)(1)(A) of the Act. TDEC regulates
commerce of plants listed as endangered
by the State of Tennessee through
issuance of permits for this purpose, as
authorized by the Tennessee Rare Plant
Protection Act of 1985 (T.C.A. 11-26—
201). There are also at least two
cultivars of E. tennesseensis, which are
of hybrid origin, now available for
interstate commerce and easily found on
the Internet. We do not believe cultivars
are a threat to the Tennessee purple
coneflower because planting of these
individuals is not allowed on public
and state owned property where wild
populations occur.

The genus Echinacea has long been
used for medicinal purposes by Native
Americans and is commercially
available as a popular homeopathic
supplement. However, the primary
species used in commercial medicinal
applications and studied for their
medicinal properties do not include E.
tennesseensis (Senchina et al. 2006, p.
1). We are not aware of collections of
this species being taken for this purpose
and do not believe this poses a threat to
this species currently or into the
foreseeable future.

Summary of Factor B: Echinacea
tennesseensis and hybrids displaying
the attractive traits of the species are
readily available commercially, and
poaching has been observed in the past
at only five colonies, one of which we
counted as secure in our analysis for
this delisting rule because this colony
became a DSNA in 1998, and no
evidence of activity has occurred since
1996. In addition, E. tennesseensis is not
among the primary species of Echinacea
used for medicinal applications.
Therefore, we find that overutilization
for commercial, recreational (i.e.,
gardening), scientific, or educational
purposes is no longer a threat to E.
tennesseensis.

Factor C. Disease or Predation

The listing rule for Echinacea
tennesseensis (44 FR 32604) stated that
light grazing occurred at colony 3.2 but
acknowledged that the degree of threat,
if any, posed by this grazing was
uncertain. A robust population of E.
tennesseensis remains at this site today,
much of which was recently acquired by
TDEC for addition to Tennessee’s
natural area system. Deer browse has
been identified as an impact at the three
colonies in Stones River National
Battlefield (TDEC 1996, Appendix I, pp.
XXXI-XXXIII) and at colony 5.5 (TDEC
2007, p. 5). However, we have no data
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to suggest that such browsing currently
threatens these colonies, which have
persisted since being established by
introductions 10 or more years ago.

Summary of Factor C: Because we
have no data to suggest that either
grazing or deer browse threaten any
colonies, we find that disease or
predation is not a threat to Echinacea
tennesseensis.

Factor D. The Inadequacy of Existing
Regulatory Mechanisms

When Echinacea tennesseensis was
listed, the final rule to list E.
tennesseensis as endangered (44 FR
32604) identified the lack of State
protections as a threat to the species.
Echinacea tennesseensis is now listed as
endangered by the State of Tennessee
and is protected under the Tennessee
Rare Plant Protection Act of 1985
(T.C.A. 11-26-201), which forbids
persons from knowingly uprooting,
digging, taking, removing, damaging,
destroying, possessing, or otherwise
disturbing for any purpose, any
endangered species from private or
public lands without the written
permission of the landowner. While this
legislation does not forbid the
destruction of E. tennesseensis or its
habitat with landowner permission,
neither does the Act afford such
protection to listed plants. Regardless,
as discussed in Factor A above,
destruction, modification, or
curtailment of its habitat or range is no
longer a threat. Furthermore, those
colonies located in DSNAs are afforded
additional protection by the State of
Tennessee’s Natural Area Preservation
Act of 1971 (T.C.A. 11-1701), which
protects DSNAs from vandalism and
forbids removal of State endangered and
threatened species from these areas.

Summary of Factor D: While it is
possible that the State of Tennessee
could determine that Echinacea
tennesseensis should be removed from
the State’s endangered plant list of
Tennessee if the species is removed
from the Federal List of Endangered and
Threatened Plants, we believe that the
protected status of the lands where the
19 secure colonies currently exist will
continue to provide adequate regulatory
protection for those colonies even if
State delisting occurs. Therefore, we
find that the inadequacy of existing
regulatory mechanisms is no longer a
threat to E. tennesseensis.

Factor E. Other Natural or Manmade
Factors Affecting Its Continued
Existence

TDEC (1996, p. 2) identified low
levels of genetic variability in Echinacea
tennesseensis as a threat but did not

report any deleterious effects of
diminished genetic variability, such as
inbreeding depression, that would
indicate this factor poses a threat to this
species. Baskauf et al. (1994, p. 186)
documented low levels of genetic
variability in E. tennesseensis, but also
observed that this species is not devoid
of genetic variability and is evidently
well adapted to its cedar glade habitat.
They noted that given the relatively
large sizes of many of the naturally
occurring populations, random genetic
drift should not erode genetic variability
in E. tennesseensis very rapidly. They
suggested that dramatic population
fluctuations or extinction and
colonization events could have occurred
historically and eroded genetic
variability (Baskauf et al. 1994, p. 186).
However, it is possible that this species
might never have possessed high levels
of genetic variability (Walck et al. 2002,
p. 62). Reduction of genetic diversity
could affect the viability of the
introduced colonies, as they could be
subject to losses in genetic variability
that result from establishing colonies
from a subset of the total genetic
structure found in the species (i.e., the
founder effect) (Allendorf and Luikart
2007, p. 129). We have no information
concerning the genetic structure of
introduced colonies compared to
naturally occurring ones, but this could
be a factor to investigate if introduced
colonies are found to be less stable than
natural colonies through future
monitoring. At this time, however, we
do not believe that low genetic
variability threatens E. tennesseensis.

The Intergovernmental Panel on
Climate Change (IPCC) concluded that
evidence of warming of the climate
system is unequivocal (IPCC 2007a, p.
30). Numerous long-term climate
changes have been observed including
changes in arctic temperatures and ice,
widespread changes in precipitation
amounts, ocean salinity, wind patterns
and aspects of extreme weather
including droughts, heavy precipitation,
heat waves, and the intensity of tropical
cyclones (IPCC 2007b, p. 7). While
continued change is certain, the
magnitude and rate of change is
unknown in many cases. Species that
are dependent on specialized habitat
types, that are limited in distribution, or
that have become restricted to the
extreme periphery of their range will be
most susceptible to the impacts of
climate change. As stated above,
Echinacea tennesseensis is only found
in limestone barrens and cedar glades
habitats of the Central Basin, Interior
Low Plateau Physiographic Province, in
Davidson, Rutherford, and Wilson

Counties in Tennessee. Within this
ecosystem, E. tennesseensis inhabits
both xeric (dry) communities, where
there is no soil or soil depth less than
5 cm (2 in.) and subxeric (moderately
dry) communities on soils deeper than
5cm (2 in.).

Estimates of the effects of climate
change using available climate models
lack the geographic precision needed to
predict the magnitude of effects at a
scale small enough to discretely apply
to the range of Echinacea tennesseensis.
However, data on recent trends and
predicted changes for the Southeast
United States (Karl et al. 2009, pp. 111-
116) provide some insight for evaluating
the potential threat of climate change to
E. tennesseensis. Since 1970, the
average annual temperature of the
region has increased by about 2 °F, with
the greatest increases occurring during
winter months. The geographic extent of
areas in the Southeast region affected by
moderate to severe spring and summer
drought has increased over the past
three decades by 12 and 14 percent,
respectively (Karl et al. 2009, p. 111).
These trends are expected to increase.

Rates of warming are predicted to
more than double in comparison to
what the Southeast has experienced
since 1975, with the greatest increases
projected for summer months.
Depending on the emissions scenario
used for modeling change, average
temperatures are expected to increase by
4.5 °F to 9 °F by the 2080s (Karl et al.
2009, pp. 111). While there is
considerable variability in rainfall
predictions throughout the region,
increases in evaporation of moisture
from soils and loss of water by plants in
response to warmer temperatures are
expected to contribute to the effect of
these droughts (Karl et al. 2009, pp.
112).

Despite the observations of Drew and
Clebsch (1995, p. 66) that seedlings had
an approximately 50-percent probability
of dying during the drought conditions
that occurred during their first year of
study, we believe there is biological and
historical evidence to suggest that
Echinacea tennesseensis is well-adapted
to endure predicted effects of climate
change. First, Drew and Clebsch (1995,
p. 66) found that stage-specific mortality
rates during the drought conditions of
their first year of study for non-
reproductive E. tennesseensis plants
with a cumulative leaf length greater
than 30 cm (12 in) (i.e., non-seedling,
vegetative plants) and plants that were
reproductively active ranged from 17 to
31 percent, considerably lower than
rates observed in seedlings. Second,
Hemmerly (1976, p. 12) found that
mature plants possessed several roots
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averaging 38.4 cm (15.1 in.) length and
extending an average depth of 23.1 cm
(9.1 in.) into the soil, often branching
horizontally after reaching an
impenetrable rock layer. These
observations suggest that while
seedlings face higher risks of mortality
to drought conditions, this species
possesses biological characteristics that
increase drought resistance in later life-
history stages. That non-seedling life
stages of E. tennesseensis are more
resilient to drought than seedlings is
supported by Drew and Clebsch’s (1995,
p. 67) observation of demographic
patterns in flowering individuals.
During 1988, 41 percent of the plants
that they observed flowering during
1987 failed to do so, presumably
influenced by drought. However, 68
percent of those plants that failed to
flower during 1988 produced flowers
again during 1989, when annual rainfall
levels increased. This ability to vary
flower production in relation to annual
rainfall levels, combined with its
apparently long-lived habit (Baskauf
1993, p. 37), should enable E.
tennesseensis to remain viable through
periods of drought.

Studies examining the influence of
genetic, ecological, and physiological
factors on the distribution of Echinacea
tennesseensis have not found sufficient
differences between this species and
more widespread congeners to explain
its endemism in the cedar glades of
middle Tennessee based on these factors
alone (Baskin et al. 1997, p. 385;
Baskauf and Eickmeier 1994, p. 963;
Snyder et al. 1994, p. 64). Rather, it has
been suggested that historical and
ecological factors contributed to the
evolution of this species and its
subsequent restriction to cedar glade
habitats in middle Tennessee (Baskin et
al. 1997, p. 385). Baskin et al. (1997, pp.
390-391) suggested that an ancestral
form of E. tennesseensis migrated to and
became established in middle
Tennessee during the Hypsithermal
Interval (i.e., the period of greatest post-
glacial warming, ca. 8,000 to 5,000 years
before present), and that as temperatures
became cooler, the only members of this
ancestral taxon that survived were those
growing in the cedar glades of the region
—i.e., the plants that eventually gave
rise to E. tennesseensis.

While predictions of increased
drought frequency, intensity, and
duration suggest that seedling survival
could be a limiting factor for Echinacea
tennesseensis, the species possesses
other biological traits (i.e., long life
span, interannual reproductive
variability) to provide resilience to this
threat. In their analyses of life-history
traits in relation to potential

vulnerability to variability in
demographic vital rates caused by
increased variability in climatic
patterns, Morris et al. (2008, p. 22) and
Dalgleish et al. (2010, p. 216) concluded
that longer-lived species should be less
influenced by climate-driven increases
in demographic variability. Further,
predicted climate changes for the
Southeast could, similar to what is
believed to have taken place during the
Hypsithermal Interval (Delcourt et al.
1986, p. 135), lead to an expansion of
openings within forested areas of
middle Tennessee, potentially
increasing the area occupied by cedar
glades communities. This presumably
would increase the amount of suitable
habitat available for E. tennesseensis.
Based on these factors and the fact that
we have no evidence that climate
changes observed to date have had any
adverse impact on E. tennesseensis or
its habitat, we do not believe that
climate change is a threat to E.
tennesseensis now or within the
foreseeable future.

Summary of Factor E: Because (1)
management activities take place to
prevent the loss of 19 secure Echinacea
tennesseensis colonies, (2) 31 colonies
are considered self-sustaining, as
measured by persistence and
demographic stability over time (despite
low levels of genetic variation within
the species), (3) there is biological and
historical evidence to suggest that E.
tennesseensis is well-adapted to endure
predicted effects of climate change, and
(4) we have no evidence that climate
changes observed to date have had any
adverse impact on E. tennesseensis or
its habitat, we find that other natural or
manmade factors considered here are no
longer a threat to E. tennesseensis. Post
delisting monitoring will also afford an
opportunity to monitor the impacts of
any natural events that occur, such as a
drought similar to the one in 2007 and
2008, for five growing seasons to ensure
that E. tennesseensis no longer requires
protection as a listed species.

Conclusion of the 5-Factor Analysis

We have carefully assessed the best
scientific and commercial information
available regarding the threats faced by
Echinacea tennesseensis in developing
this rule. As identified above, site
protection and habitat management
efforts by TDEC, working cooperatively
with TDF, TNC, COE, the Service, and
private landowners, has reduced habitat
loss from residential and recreational
development so that it is no longer a
threat. Potential effects of ORV use,
illegal and otherwise, in habitats
containing colonies of E. tennesseensis
remain. While disturbance from ORV

use has been observed in the past and
remains unaddressed at four colonies
(i.e., colonies 2.4, 3.6, 3.8, and 4.3) on
publicly and privately owned lands
harboring E. tennesseensis, these four
colonies accounted for only 2 percent of
the species’ total distribution in 2005.
Most of the largest colonies are located
in DSNAs and are protected from this
threat by fences or other barriers that
TDEC has constructed and maintained.
At the time the 1989 recovery plan was
written, there were five extant
populations ranging in size from
approximately 3,700 to 89,000 plants
and consisting of one to three colonies
each (Clebsch 1988, p. 14; Service 1989,
p. 2). There was an estimated total of
146,000 individual plants in 1989 (Drew
and Clebsch 1995, p. 62). Recovery
efforts have secured habitat for 19
colonies that are self-sustaining and
distributed among six geographically
defined populations. These 19 secured
colonies accounted for 88,773 flowering
stems in 2005, or approximately 83
percent of the flowering stems observed;
whereas, colonies that we do not
consider secure accounted for 18,576
flowering stems, or approximately 17
percent of the flowering stems observed
(TDEC 2006, pp. 4-5). The number of
secured plants and colonies is adequate
to ensure that Factor A is no longer a
threat to the species overall. Thus,
destruction and modification of habitat
from ORV use is not a threat to the
species throughout all its range now or
into the foreseeable future.

The final rule that listed Echinacea
tennesseensis as endangered (44 FR
32604) identified the overuse of this
species for commercial or scientific (i.e.,
medicinal) purposes as a potential
threat to this species. This threat has not
materialized, and we do not believe it
will in the future due to the emphasis
on use of three other species from the
genus Echinacea for this purpose.
Neither do livestock grazing, as
identified in the listing rule, nor browse
by herbivores threaten E. tennesseensis.

The State of Tennessee enacted the
Rare Plant Protection Act of 1985,
addressing the inadequacy of existing
regulatory mechanisms for protecting
this species at the time it was listed.
Should the State of Tennessee remove
Echinacea tennesseensis from its List of
Endangered Plants, we believe that the
protected status of the lands where the
19 secure colonies currently exist will
continue to provide adequate regulatory
protection for those colonies. Also,
TDEC’s program for managing
vegetation succession and other threats
to cedar glade habitats on DSNAs
inhabited by E. tennesseensis and their
cooperative efforts with TDF, Tennessee



Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Rules and Regulations

46649

State Parks, and COE to manage threats
in habitats where colonies exist on
properties under their jurisdictions have
been effective in maintaining habitats in
the absence of disturbances from ORV
activity.

Baskauf et al. (1994, p. 186)
documented low levels of genetic
variability in Echinacea tennesseensis,
but also observed that this species is not
devoid of genetic variability and is
evidently well adapted to its cedar glade
habitat. They noted that given the
relatively large sizes of many of the
naturally occurring populations,
random genetic drift should not erode
genetic variability in E. tennesseensis
very rapidly. We do not believe that low
genetic variability threatens E.
tennesseensis now or within the
foreseeable future.

Based on biological evidence and
historical factors discussed above in
relation to the potential threat of climate
change, and the fact that we have no
evidence that climate changes observed
to date have had any adverse impact on
Echinacea tennesseensis or its habitat,
we do not believe that climate change is
a threat to E. tennesseensis now or
within the foreseeable future.

With respect to Echinacea
tennesseensis, we have sufficient
evidence (see Summary of Factors
Affecting the Species section above) to
show that all of the threats identified at
or since the time of listing are no longer
significant threats to the species, and are
not likely to become threats in the
foreseeable future. We believe that the
19 secure, self-sustaining colonies
distributed among six populations are
secure for the foreseeable future from
the threats currently affecting the
species and those identified at the time
of listing. These 19 colonies are located
on protected conservation lands, the
long-term management of which we
believe precludes threats due to
residential or recreational development
and succession of cedar glade
communities for the foreseeable future.
Based on the analysis above and given
the reduction in threats, Echinacea
tennesseensis does not currently meet
the Act’s definition of endangered in
that it is not in danger of extinction
throughout all of its range, nor the
definition of threatened in that it is not
likely to become endangered in the
foreseeable future throughout all its
range.

Significant Portion of the Range
Analysis

Having determined that Echinacea
tennesseensis does not meet the
definition of endangered or threatened
throughout its range, we must next

consider whether there are any
significant portions of its range that are
in danger of extinction or likely to
become endangered. A portion of a
species’ range is significant if it is part
of the current range of the species and
is important to the conservation of the
species as evaluated based upon its
representation, resiliency, or
redundancy.

If we identify any portions of a
species’ range that warrant further
consideration, we then determine
whether in fact the species is
endangered or threatened in any
significant portion of its range.
Depending on the biology of the species,
its range, and the threats it faces, it may
be more efficient for the Service to
address the significance question first
and in others the status question first.
Thus, if the Service determines that a
portion of the range is not significant,
the Service need not determine whether
the species is endangered or threatened
there. If the Service determines that the
species is not endangered or threatened
in a portion of its range, the Service
need not determine if that portion is
significant.

For Echinacea tennesseensis, we
applied the process described above to
determine whether any portions of the
range warranted further consideration.
The potential threats identified above
are fairly uniform throughout the range
of the species; however, they are more
pronounced on privately owned lands
where the species occurs. As discussed
above, a portion of a species’ range is
significant if it is part of the current
range of the species and is important to
the conservation of the species because
it contributes meaningfully to the
representation, resiliency, or
redundancy of the species. The
contribution must be at a level such that
its loss would result in a decrease in the
ability to conserve the species. While
there is some variability in the habitats
occupied by E. tennesseensis across its
range, the basic ecological components
required for the species to complete its
life cycle are present throughout the
habitats occupied by the six
populations. No specific location within
the current range of the species provides
a unique or biologically significant
function that is not found in other
portions of the range. The currently
occupied range of E. tennesseensis
encompasses approximately 400 km?
(154 mi2) in Davidson, Rutherford, and
Wilson Counties, Tennessee. We have
determined that 19 secure and self-
sustaining colonies presently are
distributed among the six populations of
E. tennesseensis, which accounted for
approximately 83 percent of the total

individuals estimated to exist in 2005.
Sixteen additional colonies account for
the remaining 17 percent of the total
individuals estimated to exist in 2005
and are not considered secure. However,
we do not consider these unsecured
colonies to be a significant portion of
the range of this species because these
colonies provide no unique or
biologically significant function that is
not provided by the 19 secured and self-
sustaining colonies.

In conclusion, major threats to
Echinacea tennesseensis have been
reduced, managed, or eliminated.
Although the impacts to E.
tennesseensis habitat are fairly uniform
throughout the range of the species, they
are more pronounced on privately
owned lands where the species occurs.
However, we do not consider these
unsecured colonies to be a significant
portion of the range of this species.
Therefore, we have determined that E.
tennesseensis is not in danger of
becoming extinct throughout all or a
significant portion of its range nor is it
likely to become endangered now or
within the foreseeable future throughout
all or any significant portion of its
range. On the basis of this evaluation,
we believe E. tennesseensis no longer
requires the protection of the Act, and
we remove E. tennesseensis from the
Federal List of Endangered and
Threatened Plants (50 CFR 17.12(h)).

Effect of This Rule

This rule will revise 50 CFR 17.12(h)
to remove Echinacea tennesseensis from
the List of Endangered and Threatened
Plants. Because no critical habitat was
ever designated for this species, this
rule will not affect 50 CFR 17.96.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants. The
prohibitions under section 9(a)(2) of the
Act make it illegal for any person
subject to the jurisdiction of the United
States to import or export, transport in
interstate or foreign commerce in the
course of a commercial activity, sell or
offer for sale in interstate or foreign
commerce, remove and reduce
Echinacea tennesseensis to possession
from areas under Federal jurisdiction, or
remove, cut, dig up, or damage or
destroy E. tennesseensis on any other
area in knowing violation of any State
law or regulation such as a trespass law.
Section 7 of the Act requires that
Federal agencies consult with us to
ensure that any action authorized,
funded, or carried out by them is not
likely to jeopardize the species’
continued existence. This rule will
revise 50 CFR 17.12(h) to remove
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(delist) E. tennesseensis from the
Federal List of Endangered and
Threatened Plants and these
prohibitions would no longer apply.
Delisting E. tennesseensis is expected to
have positive effects in terms of
increasing management flexibility by
State and Federal governments.

Post-Delisting Monitoring

Section 4(g)(1) of the Act requires us
to monitor for at least 5 years species
that are delisted due to recovery. Post-
delisting monitoring refers to activities
undertaken to verify that a species
delisted due to recovery remains secure
from the risk of extinction after the
protections of the Act no longer apply.
The primary goal of post-delisting
monitoring is to monitor the species so
that its status does not deteriorate, and
if a decline is detected, to take measures
to halt the decline so that proposing it
as endangered or threatened is not again
needed. If at any time during the
monitoring period, data indicate that
protective status under the Act should
be reinstated, we can initiate listing
procedures, including, if appropriate,
emergency listing.

Section 4(g) of the Act explicitly
requires cooperation with the States in
development and implementation of
post-delisting monitoring programs, but
we remain responsible for compliance
with section 4(g) and, therefore, must
remain actively engaged in all phases of
post-delisting monitoring. We also seek
active participation of other entities that
are expected to assume responsibilities
for the species’ conservation after
delisting. In August 2008, TDEC agreed
to be a cooperator in the post-delisting
monitoring of E. tennesseensis.

We have finalized a Post-Delisting
Monitoring Plan (Plan) for Echinacea
tennesseensis (USFWS 2011, entire).
The Plan: (1) Summarizes the species’
status at the time of delisting; (2) defines
thresholds or triggers for potential
monitoring outcomes and conclusions;
(3) lays out frequency and duration of
monitoring; (4) articulates monitoring
methods, including sampling
considerations; (5) outlines data
compilation and reporting procedures
and responsibilities; and (6) depicts a
post-delisting monitoring

implementation schedule, including
timing and responsible parties.

Required Determinations

Paperwork Reduction Act of 1995

OMB regulations at 5 CFR 1320,
which implement provisions of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), require that Federal
agencies obtain approval from OMB
before collecting information from the
public. The OMB regulations at 5 CFR
1320.3(c) define a collection of
information as the obtaining of
information by or for an agency by
means of identical questions posed to,
or identical reporting, recordkeeping, or
disclosure requirements imposed on, 10
or more persons. Furthermore, 5 CFR
1320.3(c)(4) specifies that “ten or more
persons” refers to the persons to whom
a collection of information is addressed
by the agency within any 12-month
period. For purposes of this definition,
employees of the Federal government
are not included. This rule and our final
Post-Delisting Monitoring Plan do not
contain any new collections of
information that require approval by
OMB under the Paperwork Reduction
Act. This rule will not impose
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

We have determined that we do not
need to prepare an environmental
assessment or environmental impact
statement, as defined in the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,

“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and the Department of
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. We
have determined that there are no Tribal
lands affected by this rule.

References Cited

A complete list of references cited is
available on http://www.regulations.gov
under docket number FWS—-R4-ES—
2010-0059.

Author

The primary author of this document
is Geoff Call, Tennessee Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we hereby amend part
17, subchapter B of chapter I, title 50 of
the Code of Federal Regulations, as set
forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

§17.12 [Amended]

m 2. Amend § 17.12(h) by removing the
entry for “Echinacea tennesseensis”
under “FLOWERING PLANTS” from
the List of Endangered and Threatened
Plants.

Dated: July 21, 2011.

Gregory E. Siekaniec,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2011-19674 Filed 8-2-11; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 923

[Doc. No. AMS—FV-11-0059; FV11-923-1
CR]

Sweet Cherries Grown in Designated
Counties in Washington; Continuance
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Referendum order.

SUMMARY: This document directs that a
referendum be conducted among
eligible Washington sweet cherry
growers to determine whether they favor
continuance of the marketing order
regulating the handling of sweet
cherries grown in designated counties in
Washington.

DATES: The referendum will be
conducted from November 5 through
November 18, 2011. To vote in this
referendum, growers must have grown
sweet cherries in designated counties in
Washington during the period April 1,
2010, through March 31, 2011.

ADDRESSES: Copies of the marketing
order may be obtained from the
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, U.S. Department of Agriculture,
805 SW. Broadway, Suite 930, Portland,
Oregon 97205, or the Office of the
Docket Clerk, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237.
FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson, Marketing
Specialist, or Gary D. Olson, Regional
Manager, Northwest Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or E-mail:
Teresa.Hutchinson@ams.usda.gov or

GaryD.Olson@ams.usda.gov,
respectively.

SUPPLEMENTARY INFORMATION: Pursuant
to Marketing Order No. 923 (7 CFR part
923), hereinafter referred to as the
“order,” and the applicable provisions
of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act,” it is hereby directed that
a referendum be conducted to ascertain
whether continuance of the order is
favored by growers. The referendum
shall be conducted from November 5
through November 18, 2011, among
eligible Washington sweet cherry
growers. Only growers that were
engaged in the production of sweet
cherries in designated counties in
Washington during the period of April
1, 2010, through March 31, 2011, may
participate in the continuance
referendum.

USDA has determined that
continuance referenda are an effective
means for determining whether growers
favor the continuation of marketing
order programs. USDA would consider
termination of the order if fewer than
two-thirds of the growers voting in the
referendum and growers of less than
two-thirds of the volume of Washington
sweet cherries represented in the
referendum favor continuance of the
program. In evaluating the merits of
continuance versus termination, USDA
will not exclusively consider the results
of the continuance referendum. USDA
will also consider all other relevant
information regarding operation of the
order as well as relative benefits and
disadvantages to growers, handlers, and
consumers to determine whether
continuing the order would tend to

effectuate the declared policy of the Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the ballot materials used in
the referendum herein ordered have
been submitted to and approved by the
Office of Management and Budget
(OMB) and have been assigned OMB
No. 0581-0189, Generic Fruit Crops. It
has been estimated that it will take an
average of 20 minutes for each of the
approximately 2500 Washington sweet
cherry growers to cast a ballot.
Participation is voluntary. Ballots
postmarked after November 18, 2011,
will not be included in the vote
tabulation.

Teresa L. Hutchinson and Gary D.
Olson of the Northwest Marketing Field
Office, Fruit and Vegetable Programs,
AMS, USDA, are hereby designated as
the referendum agents of the Secretary
of Agriculture to conduct this
referendum. The procedure applicable
to the referendum shall be the
“Procedure for the Conduct of
Referenda in Connection With
Marketing Orders for Fruits, Vegetables,
and Nuts Pursuant to the Agricultural
Marketing Agreement Act of 1937, as
Amended” (7 CFR 900.400-900.407).

Ballots will be mailed to all growers
of record and may also be obtained from
the referendum agents or from their
appointees.

List of Subjects in 7 CFR Part 923

Cherries, Marketing agreements,
Reporting and recordkeeping
requirements.

Authority: 7 U.S.C. 601-674.

Dated: July 28, 2011.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-19654 Filed 8-2-11; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 26
[Docket No. PRM-26—-4; NRC—-2010-0269]

Petition for Rulemaking Submitted by
the California Association of Marriage
and Family Therapists

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking:
consideration in the rulemaking
process.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) has decided to
consider in a rulemaking the issues
raised in a petition for rulemaking
(PRM) submitted by Ms. Mary
Riemersma, on behalf of the California
Association of Marriage and Family
Therapists (the petitioner) (Docket ID
PRM-26—4, NRC-2010-0269). The
petitioner asked the NRC to amend the
regulations at Title 10 of the Code of
Federal Regulations (10 CFR) 26.187(b)
to add marriage and family therapists as
substance abuse experts.


mailto:Teresa.Hutchinson@ams.usda.gov
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ADDRESSES: Further NRC action on the
issues raised by this petition can be
found on the Federal rulemaking Web
site at http://www.regulations.gov by
searching on Docket ID: NRC-2011—
0137 which is the identification for the
future rulemaking.

You can access publicly available
documents related to the petition using
the following methods:

e The NRC’s Public Document Room
(PDR). The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, Room O1-
F21, One White Flint North, 11555
Rockville Pike, Rockville, MD 20852.

e The NRC’s Agencywide Documents
Access and Management System
(ADAMS). Publicly available documents
created or received at the NRC are
available electronically at the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. From this page, the
public can access ADAMS to obtain text
and image files of the NRC’s public
documents. If you do not have access to
ADAMS or if you have problems
accessing the documents located in
ADAMS, contact the NRC’s PDR
reference staff by telephone at 1-800—
397-4209 or 301-415—4737 or by e-mail
to PDR.Resource@nrc.gov.

e Federal Rulemaking Web Site.
Public comments and supporting
materials related to this petition can be
found at http://www.regulations.gov by
searching on the rulemaking Docket ID
PRM-26—-4, NRC-2010-0269. Address
questions about NRC dockets to Carol
Gallagher by telephone at 301-492—-3668
or by e-mail to carol.gallagher@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Anthony W. Markley, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
3165, e-mail to
anthony.markley@nrc.gov.

SUPPLEMENTARY INFORMATION: On August
24, 2010 (75 FR 51958), the NRC
published a notice of receipt of a PRM
filed by the California Association of
Marriage and Family Therapists and a
request for public comment. The
comment period closed on November 8,
2010, and the NRC received no
comments.

The NRC determined that the issues
raised in PRM-26—4 are appropriate for
consideration and will address them in
a future rulemaking. Docket ID PRM—
26—4 is closed.

Dated at Rockville, Maryland, this 14th day
of July 2011.

For the Nuclear Regulatory Commission.
Darren B. Ash,
Acting Executive Director for Operations.
[FR Doc. 2011-19639 Filed 8—2—11; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 240
[Docket No. R-1428]
RIN 7100-AD 79

Retail Foreign Exchange Transactions
(Regulation NN)

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking
and request for comment.

SUMMARY: The Board of Governors of the
Federal Reserve System (‘“Board”) is
publishing for comment a regulation to
permit banking organizations under its
supervision to engage in off-exchange
transactions in foreign currency with
retail customers. The proposed rule also
describes various requirements with
which banking organizations must
comply to conduct such transactions.

DATES: Comments on this notice of
proposed rulemaking must be received
by October 11, 2011.

ADDRESSES: You may submit comments
identified by Docket No. R-1428 and
RIN No. 7100-AD 79, by using any of
the methods below. Please submit your
comments using only one method.

Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
htpp://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

Facsimile: (202) 452—3819 or (202)
452-3102.

Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at htpp://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying
information. Public comments may also
be viewed electronically or in paper

form in Room MP-500 of the Board’s
Martin Building (20th and C Streets,
NW.) between 9 a.m. and 5 p.m. on
weekdays.

FOR FURTHER INFORMATION CONTACT:
Scott Holz, Senior Counsel, Legal
Division, (202) 452—2966.
SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2010, President Obama
signed into law the Dodd-Frank Wall
Street Reform and Consumer Protection
Act of 2010 (Dodd-Frank Act).? As
amended by section 742(c)(2) of the
Dodd-Frank Act,? the Commodity
Exchange Act (CEA) provides that a
United States financial institution 3 for
which there is a Federal regulatory
agency * shall not enter into, or offer to
enter into, certain types of foreign
exchange transactions described in
section 2(c)(2)(B)(i)(I) of the CEA with a
retail customer  except pursuant to a
rule or regulation of a Federal regulatory
agency allowing the transaction under
such terms and conditions as the
Federal regulatory agency shall
prescribe © (a “‘retail forex rule”).
Section 2(c)(2)(B)(i)(I) includes “an
agreement, contract, or transaction in
foreign currency that * * * is a contract
of sale of a commodity for future
delivery (or an option on such a
contract) or an option (other than an
option executed or traded on a national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934 (15 U.S.C.
78f(a)).” 7 A Federal regulatory agency’s
retail forex rule must treat all such
futures and options and all agreements,
contracts, or transactions that are
functionally or economically similar to
such futures and options similarly.s

1Public Law 111-203, 124 Stat. 1376.

2Dodd-Frank Act § 742(c)(2) (to be codified at 7
U.S.C. 2(c)(2)(E)). In this preamble, citations to the
retail forex statutory provisions will be the section
where the provisions will be codified in the
Commodity Exchange Act.

3The CEA defines “financial institution” to
include an agreement corporation, an Edge Act
corporation, a depository institution (as defined in
section 3 of the Federal Deposit Insurance Act), a
financial holding company (as defined in section 2
of the Bank Holding Company Act of 1956), a trust
company, or “a similarly regulated subsidiary or
affiliate of an entity” described above. 7 U.S.C.
1a(21).

4 For purposes of the retail forex rules, ‘“Federal
regulatory agency” includes “an appropriate
Federal banking agency.” 7 U.S.C. 2(c)(2)(E)(i)(III).
The Board is an ‘“‘appropriate Federal banking
agency” under the CEA. 7 U.S.C. 1a(2).

5 A retail customer is a person who is not an
“eligible contract participant” under the CEA. See,
7 U.S.C. 1a(18).

67 U.S.C. 2(c)(2)(E)ii)(D.

77 U.S.C. 2(c)(2)(B){E)(D).

87 U.S.C. 2(c)(2)(E)(iii)(ID).
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Retail forex rules must prescribe
appropriate requirements with respect
to disclosure, recordkeeping, capital and
margin, reporting, business conduct,
and documentation requirements, and
may include such other standards or
requirements as the Federal regulatory
agency determines to be necessary.?
This Dodd-Frank Act amendment to the
CEA takes effect 360 days from the
enactment of the Act.1° Therefore, as of
July 16, 2011, state member banks,
uninsured state-licensed branches of
foreign banks, financial holding
companies, bank holding companies,
agreement corporations, and Edge Act
corporations (collectively, banking
institutions) may not engage in a retail
forex transaction except pursuant to a
retail forex rule issued by the Board.

On September 10, 2010, the
Commodity Futures Trading
Commission (CFTC) adopted a retail
forex rule for persons subject to its
jurisdiction.1® After studying and
considering the CFTC’s retail forex rule,
and being mindful of the desirability of
issuing comparable rules, the Board is
proposing to adopt a substantially
similar rule for banking institutions
wishing to engage in retail forex
transactions. The Dodd-Frank Act does
not require that retail forex rules be
issued jointly, or on a coordinated basis,
with any other Federal regulatory
agency. The Federal banking agencies
(the Board, Office of the Comptroller of
the Currency (OCC), and Federal
Deposit Insurance Corporation (FDIC))
have consulted with each other and
generally agree on their respective
approaches to regulating retail forex
transactions. However, each banking
agency is issuing separate rules.12

The retail forex rule proposed today
provides for banking institutions to
notify the Board before engaging in
retail forex transactions. It would also
require that such banking institutions
generally be “well-capitalized,” and it
would prohibit fraudulent transactions
and unlawful representations in
connection with this business. The rule
would require customers be given a

97 U.S.C. 2(c)(2)(E)(iii) (D).

10 See Dodd-Frank Act § 754.

11 Regulation of Off-Exchange Retail Foreign
Exchange Transactions and Intermediaries, 75 FR
55409 (Sept. 10, 2010) (Final CFTC Retail Forex
Rule). The CFTC proposed these rules prior to the
enactment of the Dodd-Frank Act. Regulation of
Off-Exchange Retail Foreign Exchange Transactions
and Intermediaries, 75 FR 3281 (Jan. 20, 2010)
(Proposed CFTC Retail Forex Rule).

12The OCC’s proposed rule was published on
April 22, 2011 (76 FR 22633); its final rule was
published on July 14, 2011 (76 FR 41375). The
FDIC’s proposed rule was published on May 17,
2011 (76 FR 28358); its final rule was published on
July 12, 2011 (76 FR 40779).

standardized risk disclosure statement
before engaging in retail forex
transactions, along with a calculation of
the number of profitable retail forex
accounts maintained by the banking
institution in the past year. The rule
would impose customer margin
requirements, and require confirmations
and monthly statements be provided to
the customer. Recordkeeping
requirements are specified for the
banking institution, along with certain
trading and operational standards.

The Board’s proposed retail forex rule
is modeled on the CFTC’s retail forex
rule to promote consistent treatment of
retail forex transactions regardless of
whether a retail forex customer’s dealer
is a banking institution or a CFTC
registrant. The proposal includes
various changes that reflect differences
between Board and CFTC supervisory
regimes and differences between
banking organizations and CFTC
registrants. For example:

e The Board’s proposed retail forex
rule leverages the Board’s existing
comprehensive supervision of banking
institutions. For example, the Board’s
proposed retail forex rule does not
include registration requirements,
because banking institutions are already
subject to comprehensive supervision
by the Board. Thus, instead of a
registration requirement, banking
institutions must provide 60 days notice
to the Board to conduct a retail forex
business.

e Because banking institutions are
already subject to various capital and
other supervisory requirements,3 the
Board’s proposed retail forex rule
generally requires banking institutions
wishing to engage in retail forex
transactions to be “well capitalized.”

e The proposed rule would require
that the risk disclosure statement
highlight that a retail forex transaction
is not insured by the FDIC. The CFTC’s
regulations do not address FDIC
insurance because no financial
intermediaries under the CFTC’s
jurisdiction are insured depository
institutions.

The Board has consulted with the
OCC and FDIC in preparing its proposed
retail forex regulation. Although the
Board’s proposed rule is substantially
similar to the OCC’s and FDIC’s rules,
there are some differences between the
Board’s proposal and the rules adopted
by the other two bank regulatory
agencies. For example:

e The Board’s proposed rule would
not prohibit a bank from exercising a
right of set off, i.e., applying a retail
forex customer’s losses or margin call

13 See, e.g., 12 CFR parts 208, 211, and 225.

against other assets of the customer held
by bank other than money or property
given as margin. The OCC and FDIC
have adopted rules to prohibit retail
forex dealers under their supervision
from exercising a right of set off and
have further required that retail forex
customer margin be held in a separate
account that holds only retail forex
margin. The Board is not proposing to
require a separate retail forex margin
account, but is requesting comment on
whether these prohibitions would be
appropriate.

e The Board’s proposed rule would
bar the use of mandatory pre-dispute
arbitration agreements. The CFTC and
the OCC have adopted rules that permit
pre-dispute arbitration agreements,
while the FDIC has adopted a
prohibition similar to the one being
proposed by the Board. The Board is
requesting comment on whether such
agreements should be permitted.

II. Section-by-Section Description of the
Rule

While many sections contain
questions for commenters, the Board
invites comments on all aspects of the
proposed rule.

Section 240.1—Authority, Purpose, and
Scope

This section authorizes a banking
institution to conduct retail forex
transactions.

The Board notes that some state
member banks may also engage in retail
forex transactions through their foreign
branches. The CEA does not clearly
define whether foreign branches or
subsidiaries of state member banks and
foreign subsidiaries of bank holding
companies and financial holding
companies may be considered United
States financial institutions that can be
included in the scope of this proposed
rule. The proposed retail forex rule
would define the term ‘‘banking
institution” to include entities
organized under the laws of the United
States or under the laws of any U.S.
state, and any branch or office of that
entity, wherever located. After receiving
comments on their proposed rules, the
OCC and FDIC have adopted retail forex
rules that exempt foreign branches of
national and state nonmember banks
when they engage in retail forex
transactions with non-U.S. customers.
This allows foreign branches dealing
with non-U.S. customers to apply only
those disclosure, recordkeeping, capital,
margin, reporting, business conduct,
documentation and other requirements
of foreign law applicable to the branch,
while affording U.S. customers the
protections of a retail forex regulation
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adopted pursuant to the Dodd-Frank
Act. The Board is proposing to adopt
this exemption as well. The Board’s
proposed rule would also include U.S.
subsidiaries of banking institutions,
except for those for which there is
another federal regulatory agency
authorized to prescribe rules or
regulations under section 2(c)(2)(E) of
the CEA.14 The term ‘‘banking
institution” would not include entities
organized under the laws of a foreign
country. Therefore, foreign branches of
state member banks, as well as foreign
offices of U.S. bank holding companies
and financial holding companies would
be subject to the proposed rule when
dealing with U.S. customers.
Subsidiaries of a banking institution
that are organized under foreign law
would not be covered regardless of the
customer’s nationality.

Question II.1.1: The Board requests
comment on whether this rule should
apply to foreign branches of state
member banks, or bank holding
companies and financial holding
companies conducting retail forex
transactions abroad through entities
organized under the laws of the United
States, and whether this rule should
apply to transactions with U.S. or
foreign customers.

Section 240.2—Definitions

This section proposes definitions of
terms specific to retail forex transactions
and to the regulatory requirements that
apply to retail forex transactions.

The definition of “retail forex
transaction” generally includes the
following transactions in foreign
currency between a banking institution
and a person that is not an eligible
contract participant: 15 (i) A future or
option on such a future; 16 (ii) options
not traded on a registered national
securities exchange; 17 and (iii) certain
leveraged or margined transactions. This
definition has several important
features.

First, certain transactions in foreign
currency are not “‘retail forex
transactions,” and therefore are not
subject to the prohibition in section
742(c)(2) of the Dodd-Frank Act. For
example, a “spot” forex transaction
where one currency is bought for
another and the two currencies are
exchanged within two days is not a
“future” and would not meet the
definition of a “retail forex transaction,”
since actual delivery occurs as soon as

147 U.S.C. 2(c)(2)(E).

15 The definition of “eligible contract participant”
is found in section 1a(18) of the CEA and is
discussed below.

167 U.S.C. 2(c)(2)(B)E)@).
177 U.S.C. 2(c)(2)(B){) ).

practicable.1® Similarly, a “retail forex
transaction” does not include a forward
contract with a commercial entity that
creates an enforceable obligation to
make or take delivery, provided the
commercial counterparty has the ability
to make delivery and accept delivery in
connection with its line of business.?? In
addition, ‘“retail forex transaction” does
not include an “identified banking
product” or a part of an “identified
banking product,” as defined in section
401(b) of the Legal Certainty for Bank
Product Act of 2000.20 Finally, the
definition does not include transactions
executed on an exchange or designated
contract market.

Second, the proposal would cover
rolling spot forex transactions (so-called
Zelener 21 contracts), including without
limitation such transactions traded on
the Internet, through a mobile phone, or
on an electronic platform. A rolling spot
forex transaction normally requires
delivery of currency within two days,
like spot transactions. However, in
practice, these contracts are indefinitely
renewed every other day and no
currency is actually delivered until one
party affirmatively closes out the
position.22 Therefore, the contracts are

18 See generally, CFTC v. Int’l Fin. Servs. (New
York), Inc., 323 F. Supp. 2d 482, 495 (S.D.N.Y.
2004) (distinguishing between foreign exchange
futures contracts and spot contracts in foreign
exchange, and noting that foreign currency trades
settled within two days are ordinarily spot
transactions rather than futures contracts); see also
Bank Brussels Lambert v. Intermetals Corp., 779 F.
Supp. 741, 748 (S.D.N.Y. 1991).

19 See generally, CFTC v. Int’l Fin. Servs. (New
York), Inc., 323 F. Supp. 2d 482, 495 (S.D.N.Y.
2004) (distinguishing between forward contracts in
foreign exchange and foreign exchange futures
contracts); see also William L. Stein, The Exchange-
Trading Requirement of the Commodity Exchange
Act, 41 Vand. L. Rev. 473, 491 (1988). In contrast
to forward contracts, futures contracts generally
include several or all of the following
characteristics: (i) Standardized nonnegotiable
terms (other than price and quantity); (ii) parties are
required to deposit initial margin to secure their
obligations under the contract; (iii) parties are
obligated and entitled to pay or receive variation
margin in the amount of gain or loss on the position
periodically over the period the contract is
outstanding; (iv) purchasers and sellers are
permitted to close out their positions by selling or
purchasing offsetting contracts; and (v) settlement
may be provided for by either (a) Cash payment
through a clearing entity that acts as the
counterparty to both sides of the contract without
delivery of the underlying commodity; or (b)
physical delivery of the underlying commodity.
See, Edward F. Greene et al., U.S. Regulation of
International Securities and Derivatives Markets
§14.08(2] (8th ed. 2006).

207 U.S.C. 27(b).

21CFTCv. Zelener, 373 F.3d 861 (7th Cir. 2004);
see also CFTC v. Erskine, 512 F.3rd 309 (6th Cir.
2008).

22For example, in Zelener, the retail forex dealer
retained the right, at the date of delivery of the
currency to deliver the currency, roll the
transaction over, or offset all or a portion of the
transaction with another open position held by the

economically more like futures than
spot contracts, although some courts
have held them to be spot contracts in
form.23 For this reason, the proposal
regulates these rolling spot forex
transactions as retail forex transactions
when conducted with a person that is
not an eligible contract participant.

This section defines several terms by
reference to the CEA, including “‘eligible
contract participant.” Foreign currency
transactions with eligible contract
participants are not considered retail
forex transactions and are therefore not
subject to this rule. The proposed
definition covers a variety of financial
entities, governmental entities, certain
businesses, and individuals that meet
certain investment thresholds.24

Question II.2.2: Does the Commodity
Exchange Act’s definition of “‘eligible
contract participant” appropriately
capture who is not a retail customer for
purposes of this proposed rule? Should
the Board expand the definition of retail
forex customer to include persons who
are eligible contract participants? If so,
which eligible contract participants
should be considered retail forex
customers?

Section 240.3—Prohibited Transactions

This section prohibits a banking
institution and its related persons from

customer. See CFTC v. Zelener, 373 F.3d 861, 869
(7th Cir. 2004).

23 See, e.g., CFTC v. Erskine, 512 F.3d 309, 326
(6th Cir. 2008); CFTC v. Zelener, 373 F.3d 861, 869
(7th Cir. 2004).

24 The term “eligible contract participant” is
defined at 7 U.S.C. 1a(18), and for purposes most
relevant to this proposed rule generally includes:

(a) A corporation, partnership, proprietorship,
organization, trust, or other entity—

(1) That has total assets exceeding $10,000,000;

(2) The obligations of which under an agreement,
contract, or transaction are guaranteed or otherwise
supported by a letter of credit or keepwell, support,
or other agreement by certain other eligible contract
participants; or

(3) That—

(i) Has a net worth exceeding $1,000,000; and

(ii) Enters into an agreement, contract, or
transaction in connection with the conduct of the
entity’s business or to manage the risk associated
with an asset or liability owned or incurred or
reasonably likely to be owned or incurred by the
entity in the conduct of the entity’s business;

(b) Subject to certain exclusions,

(1) A governmental entity (including the United
States, a State, or a foreign government) or political
subdivision of a governmental entity;

(2) A multinational or supranational
governmental entity; or

(3) An instrumentality, agency or department of
an entity described in (b)(1) or (2); and

(c) An individual who has amounts invested on
a discretionary basis, the aggregate of which is in
excess of—

(1) $10,000,000; or

(2) $5,000,000 and who enters into the agreement,
contract, or transaction in order to manage the risk
associated with an asset owned or liability incurred,
or reasonably likely to be owned or incurred, by the
individual.
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engaging in fraudulent conduct in
connection with retail forex
transactions. This section also addresses
potential conflicts of interest by
prohibiting a banking institution from
acting as a counterparty to a retail forex
transaction if the banking institution or
its affiliate exercises discretion over the
customer’s retail forex account.

This section uses wording that is
somewhat different from that used by
the CFTC, OCC and FDIC. First, the
Board’s proposal prohibits a banking
institution from defrauding or
attempting to defraud a person, while
the other regulators use the phrase
“cheat or defraud or attempt to cheat or
defraud a person.” The Board believes
that “cheat” is synonymous with
“defraud” and has used only the term
“defraud” in the proposed rule. Second,
the Board’s proposal would prohibit a
banking institution from “knowingly”’
making a false report or deceiving a
person, while the other regulators
prohibit their retail forex dealers from
“willfully” engaging in these activities.
The Board believes that “knowingly”
sets a more appropriate standard of
proof.

Question I1.3.1: Does the prohibition
on “cheating” in other retail forex rules
add protections not contained in the
Board’s proposal? Does the use of
“knowingly” instead of “willfully” set
the appropriate standard to protect retail
forex customers?

Section 240.4—Notification

This section requires a banking
institution to notify the Board prior to
engaging in a retail forex business. This
notice would include information on
customer due diligence (including
credit evaluations, customer
appropriateness, and ‘“‘know your
customer” documentation); new
product approvals; haircuts for noncash
margin; and conflicts of interest. In
addition, the banking institution must
certify that it has adequate written
policies, procedures, and risk
measurement and management systems
and controls to engage in a retail forex
business in a safe and sound manner
and in compliance with the
requirements of the Board’s retail forex
rule. Once a banking institution has
notified the Board pursuant to this
provision, the Board will have sixty
days to seek additional information or
object to the notification in writing, or
the notification will be deemed
effective. If the Board asks for additional
information, the notice will become
effective sixty days after all the
information requested is received by the
Board, unless the Board objects in
writing.

Banking institutions engaged in retail
forex transactions as of the effective date
of this rule who promptly notify the
Board will have six months, or a longer
period provided by the Board, to bring
their operations into conformance with
the rule. Under this rule, a banking
institution that notifies the Board within
30 days of the effective date of the final
retail forex rule, subject to an extension
by the Board, and submits the
information requested by the Board
thereafter will be deemed to be
operating its retail forex business
pursuant to a rule or regulation of a
Federal regulatory agency, as required
under the Commodity Exchange Act, for
such period.25

A banking institution need not join a
futures self-regulatory organization as a
condition of conducting a retail forex
business.

Section 240.5—Application and Closing
Out of Offsetting Long and Short
Positions

This section requires a banking
institution to close out offsetting long
and short positions in a retail forex
account. The banking institution would
have to offset such positions regardless
of whether the customer has instructed
otherwise. The CFTC concluded that
“keeping open long and short positions
in a retail forex customer’s account
removes the opportunity for the
customer to profit on the transactions,
increases the fees paid by the customer
and invites abuse.” 26 Under the
proposal, a banking institution may
offset retail forex transactions as
instructed by the retail forex customer
or the customer’s agent (other than the
banking institution itself).

Section 240.6—Disclosure

This section requires a banking
institution to provide retail forex
customers with a risk disclosure
statement similar to the one required by
the CFTC’s retail forex rule, but tailored
to address certain unique characteristics
of retail forex in banking institutions.
The prescribed risk disclosure statement
would describe the risks associated with
retail forex transactions. The disclosure
statement would make clear that a
banking institution that wishes to use
the right of set off to collect margin for
or cover losses arising out of retail forex
transactions must include this right in
the risk disclosure statement and obtain
separate written acknowledgement (See
discussion of set-off below in section
240.9).

257 U.S.C. 2(c)(2)(E) (i) (D).
26 Proposed CFTC Retail Forex Rule, 75 FR at
3287 n.54.

In its retail forex rule, the CFTC
requires its registrants to disclose to
retail customers the percentage of retail
forex accounts that earned a profit, and
the percentage of such accounts that
experienced a loss, during each of the
most recent four calendar quarters.2?
The CFTC initially explained that “the
vast majority of retail customers who
enter these transactions do so solely for
speculative purposes, and that relatively
few of these participants trade
profitably.” 28 In its final rule, the CFTC
found this requirement appropriate to
protect retail customers from “inherent
conflicts embedded in the operations of
the retail over-the-counter forex
industry.” 29 The Board’s proposed rule
requires this disclosure; however, the
Board invites comments regarding this
approach.

Question I1.6.1: Does this disclosure
provide meaningful information to retail
customers of banking institutions?
Would alternative disclosures more
effectively accomplish the objectives of
the disclosure?

Similarly, the CFTC’s retail forex rule
requires a disclosure that states that the
dealer makes money on such trades, in
addition to any fees, commissions, or
spreads, even when a retail customer
loses money trading.3° The proposed
rule includes this disclosure
requirement.

Question I1.6.2: Does this disclosure
provide meaningful information to retail
customers of banking institutions?
Would alternative disclosures more
effectively accomplish the objectives of
the disclosure?

As proposed, the risk disclosure must
be provided as a separate document.

Question I1.6.3: Should banking
institutions be allowed to combine the
retail forex risk disclosure with other
disclosures that banking institutions
make to their customers? Or would
combining disclosures diminish the
impact of the retail forex disclosure?

Question I1.6.4: Should the rule
require disclosure of the fees the
banking institution charges retail forex
customers for retail forex transactions?
What fees do banking institutions
currently charge retail forex customers
for retail forex transactions? Are there
other costs to retail forex customers of
engaging in retail forex transactions that
banking institutions should disclose? If
so, what are these costs?

" 2717 CFR 5.5(e)(1).

28 Proposed CFTC Retail Forex Rule, 75 FR at
3289.

29Final CFTC Retail Forex Rule, 75 FR at 55412.
3017 CFR 5.5(b).
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Section 240.7—Recordkeeping

This section specifies which
documents and records a banking
institution engaged in retail forex
transactions must retain for examination
by the Board. Banking institutions are
required to maintain retail forex account
records, financial ledgers, transactions
records, daily records, order tickets, and
records showing allocations and
noncash margin, as well as records
relating to possible violations of law.
This section also prescribes document
maintenance standards, including the
manner and length of maintenance.
Finally, this section requires banking
institutions to record and maintain
transaction records and make them
available to customers.

Section 240.8—Capital Requirements

This proposal does not amend the
Board’s regulations regarding capital.
This section generally requires that a
banking institution that offers or enters
into retail forex transactions must be
“well capitalized” as defined in the
Board’s Regulations H or Y 31 or the
banking institution must obtain an
exemption from the Board. An
uninsured state-licensed U.S. branch or
agency of a foreign bank must apply the
capital rules that are made applicable to
it pursuant to section 225.2(r)(3) of the
Board’s Regulation Y.32 An Edge
corporation or agreement corporation
must comply with the capital adequacy
guidelines that are made applicable to
an Edge corporation engaged in banking
pursuant to section 211.12(c)(2) of the
Board’s Regulation K.33

In addition, a banking institution
must continue to hold capital against
retail forex transactions as provided in
the Board’s regulations.

Section 240.9—Margin Requirements

Paragraph (a) requires a banking
institution that engages in retail forex
transactions, in advance of any such
transaction, to collect from the retail
forex customer margin equal to at least
two percent of the notional value of the
retail forex transaction if the transaction
is in a major currency pair, and at least
five percent of the notional value of the
retail forex transaction otherwise. These
margin requirements are identical to the
requirements imposed by the CFTC’s
retail forex rule. A major currency pair
is a currency pair with two major
currencies. Under the proposal, the
major currencies would be the U.S.
Dollar (USD), Canadian Dollar (CAD),
Euro (EUR), United Kingdom Pound

3112 CFR 208.43 and 12 CFR 225.2(r).
3212 CFR 225.2(r)(3).
3312 CFR 211.12(c)(2).

(GBP), Japanese Yen (JPY), Swiss franc
(CHF), New Zealand Dollar (NZD),
Australian Dollar (AUD), Swedish
Kronor (SEK), Danish Kroner (DKK),
and Norwegian Krone (NOK),34 or any
other currency as determined by the
Board.

Question I1.9.1: The Board requests
comment on whether this list of major
currencies is appropriate and how the
Board should identify a major currency
OT Major currency pair.

Prior to the CFTC’s rule, non-bank
dealers routinely permitted customers to
trade with 1 percent margin (leverage of
100:1) and sometimes with as little as
0.25 percent margin (leverage of 400:1).
When the CFTC proposed its retail forex
rule in January 2010, it proposed a
margin requirement of 10 percent
(leverage of 10:1). In response to
comments, the CFTC reduced the
required margin in the final rule to 2
percent (leverage of 50:1) for trades
involving major currencies and 5
percent (leverage of 20:1) for trades
involving non-major currencies.

Question I1.9.2: The Board’s proposed
rule would adopt the margin
requirements adopted in final by the
CFTC. The Board invites comments on
whether the requirements should be
adjusted and if so, how.

Paragraph (b) specifies the acceptable
forms of margin that customers may
post. Under the proposal, banking
institutions must establish policies and
procedures providing for haircuts for
noncash margin collected from
customers and must review these
haircuts annually. It may be prudent for
banking institutions to review and
modify the size of the haircuts more
frequently.

Question I1.9.3: Should the Board
specify haircuts for noncash margin
posted for retail forex transactions? If so,
how should those haircuts be
determined?

Paragraph (c) requires a banking
institution to collect additional margin
from the customer or to liquidate the
customer’s position if the amount of
margin held by the banking institution
fails to meet the requirements of
paragraph (a). The proposed rule
requires the banking institution to mark
the customer’s open retail forex
positions and the value of the
customer’s margin to the market daily to
ensure that a retail forex customer does

34 See National Futures Association, Forex
Transaction: A Regulatory Guide 17 (Feb. 2011);
New York Federal Reserve Bank, Survey of North
American Foreign Exchange Volume tbl. 3e (Jan.
2011); Bank for International Settlements, Report on
Global Foreign Exchange Market Activity in 2010 at
15 tbl. B.6 (Dec. 2010).

not accumulate substantial losses not
covered by margin.

Question 11.9.4: How frequently do
banking institutions currently mark
retail forex customers’ open retail forex
positions and the value of the
customers’ margin to the market?
Should the rule require marking
customer positions and margin to the
market daily, or would more frequent
marks be more appropriate in light of
the speed at which currency markets
move? What is the most frequent mark
to market requirement that is practical
in light of the characteristics of the forex
markets and the assets that retail forex
customers may pledge as margin for
retail forex transaction?

The retail forex regulations adopted
by the OCC and FDIC both prohibit set-
off, i.e., the bank forex dealer would be
prohibited from applying a retail forex
customer’s losses against any asset or
liability of the retail forex customer
other than money or property given as
margin. Banks generally have broad
rights to set off mutual debts to cover
customer obligations. It is not clear that
limiting a bank’s right of set-off in these
particular transactions would provide
appropriate incentives for retail forex
customers.

Question I11.9.5: Would limiting the
right of set-off encourage a retail
customer to take on more risk in forex
transactions, because the customer’s
other assets would be protected against
losses from the forex transactions? Does
allowing a banking institution to
exercise its right of set-off with regard
to retail forex transactions strike the
appropriate balance of incentives and
protections for retail customers?

In order to effectuate the prohibition
against a bank retail forex dealer
exercising a right of set-off, the OCC and
FDIC require that each customer’s retail
forex transaction margin be held in a
separate account that holds only that
customer’s retail forex transaction
margin. The Board is not proposing to
require the use of a separate margin
account, as it is not proposing to
prohibit a banking institution from
exercising a right of set-off.

Section 240.10—Required Reporting to
Customers

This section requires a banking
institution engaging in retail forex
transactions to provide each retail forex
customer confirmations and monthly
statements, and describes the
information to be included.

Question II.10.1: The Board requests
comment on whether this section
provides for statements that would be
meaningful and useful to retail
customers, or whether, in light of the
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distinctive characteristics of retail forex
transactions, other information would
be more appropriate.

Section 240.11—Unlawful
Representations

This section prohibits a banking
institution and its related persons from
representing that the Federal
government, the Board, or any other
Federal agency has sponsored,
recommended, or approved retail forex
transactions or products in any way.
This section also prohibits a banking
institution from implying or
representing that it will guarantee
against or limit retail forex customer
losses or not collect margin as required
by section 240.9. This section does not
prohibit a banking institution from
sharing in a loss resulting from error or
mishandling of an order, and guaranties
entered into prior to the effectiveness of
the prohibition would only be affected
if an attempt is made to extend, modify,
or renew them. This section also does
not prohibit a banking institution from
hedging or otherwise mitigating its own
exposure to retail forex transactions or
any other foreign exchange risk.

Section 240.12—Authorization To
Trade

This section requires a banking
institution to have specific
authorization from a retail forex
customer before effecting a retail forex
transaction for that customer.

Section 240.13—Trading and
Operational Standards

This section largely follows the
trading standards of the CFTC’s retail
forex rule, which were developed to
prevent some of the deceptive or unfair
practices identified by the CFTC and the
National Futures Association.

Under paragraph (a), a banking
institution engaging in retail forex
transactions is required to establish and
enforce internal rules, procedures and
controls to prevent front running, in
which transactions in accounts of the
banking institution or its related persons
are executed before a similar customer
order, and to establish settlement prices
fairly and objectively.

Paragraph (b) prohibits a banking
institution engaging in retail forex
transactions from disclosing that it
holds another person’s order unless
disclosure is necessary for execution or
is made at the Board’s request.

Paragraph (c) ensures that related
persons of another retail forex
counterparty do not open accounts with
a banking institution without the
knowledge and authorization of the
account surveillance personnel of the

other retail forex counterparty to which
they are affiliated. Similarly, paragraph
(d) ensures that related persons of a
banking institution do not open
accounts with other retail forex
counterparties without the knowledge
and authorization of the account
surveillance personnel of the banking
institution to which they are affiliated.

Paragraph (e) prohibits a banking
institution engaging in retail forex
transactions from (1) Entering a retail
forex transaction to be executed at a
price that is not at or near prices at
which other retail forex customers have
executed materially similar transactions
with the banking institution during the
same time period, (2) changing prices
after confirmation, (3) providing a retail
forex customer with a new bid price that
is higher (or lower) than previously
provided without providing a new ask
price that is similarly higher (or lower)
as well, and (4) establishing a new
position for a retail forex customer
(except to offset an existing position) if
the banking institution holds one or
more outstanding orders of other retail
forex customers for the same currency
pair at a comparable price.

Paragraphs (e)(3) and (e)(4) do not
prevent a banking institution from
changing the bid or ask prices of a retail
forex transaction to respond to market
events. The Board understands that
market practice among CFTC-registrants
is not to offer requotes, but to simply
reject orders and advise customers they
may submit a new order (which the
dealer may or may not accept).
Similarly, a banking institution may
reject an order and advise customers
they may submit a new order.

Question I1.13.1: Does this
requirement appropriately protect retail
forex customers? If not, how should it
be modified? Would it be simpler for the
rule to simply prohibit requoting,
because banking institutions may
instead reject an order and accept new
orders from their retail forex customers?

Paragraph (e)(5) requires a banking
institution to use consistent market
prices for customers executing retail
forex transactions during the same time.
It also prevents a banking institution
from offering preferred execution to
some of its retail forex customers but
not others.

Section 240.14—Supervision

This section imposes on a banking
institution and its agents, officers, and
employees a duty to supervise
subordinates with responsibility for
retail forex transactions to ensure
compliance with the Board’s retail forex
rule.

Section 240.15—Notice of Transfers

This section describes the
requirements for transferring a retail
forex account. Generally, a banking
institution must provide retail forex
customers 30 days’ prior notice before
transferring or assigning their account.
Affected customers may then instruct
the banking institution to transfer the
account to an institution of their
choosing or liquidate the account. There
are three exceptions to the above notice
requirement: A transfer in connection
with the receivership or conservatorship
under the Federal Deposit Insurance
Act; a transfer pursuant to a retail forex
customer’s specific request; and a
transfer otherwise allowed by applicable
law. A banking institution that is the
transferee of retail forex accounts must
generally provide the transferred
customers with the risk disclosure
statement of section 240.6 and obtain
each affected customer’s written
acknowledgement within 60 days.

Section 240.16—Customer Dispute
Resolution

This section prohibits a banking
institution from entering into any
agreement or understanding with a
retail forex customer in which the
customer agrees, prior to the time a
claim or grievance arises, to submit the
claim or grievance to any settlement
procedure.

This provision differs from the
applicable CFTC dispute settlement
procedures, which permit mandatory
pre-dispute settlement agreements
under certain conditions.35 The
substance of the CFTC dispute
settlement regulation, however, dates
back to August 10, 2001. Since that
time, Congress enacted seven provisions
in the Dodd-Frank Act that prohibit the
use of pre-dispute arbitration
provisions.3® Consonant with this

3517 CFT 166.5. The CFTC’s regulation permits
predispute dispute settlement agreements with a
customer with certain restrictions such as that
signing the agreement must not be made a condition
for the customer to utilize the services offered by
the CFTC registrant.

36 See Dodd-Frank Act section 748 (amending
CEA section 23(n)(2) to provide: “No predispute
arbitration agreement shall be valid or enforceable,
if the agreement requires arbitration of a dispute
arising under this section.”); section 921(a) (adding
similar provisions to section 150 to the Securities
Exchange Act of 1934 and section 205(f) to the
Investment Advisers Act of 1940); section 922(c)
(adding a similar provision to 18 U.S.C. 1514A,
which provides employee protections, including a
right to a jury trial to enforce such protections, to
employees of publicly registered companies and
nationally recognized statistical rating
organizations); section 1028 (requiring the
Consumer Financial Protection Bureau (CFPB) to
conduct a study and report to Congress on the use
of predispute arbitration agreements ‘“between

Continued
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demonstrated Congressional concern
with such agreements, the Board is
proposing, pursuant to its authority to
adopt “such other standards or
requirements as [it] shall determine to
be necessary,” to prohibit a banking
institution from entering into a pre-
dispute settlement agreement with a
retail forex customer. The OCC'’s final
retail forex regulation follows the
CFTC’s approach, while the FDIC’s final
regulation prohibits pre-dispute
settlement agreements similar to the
approach being proposed by the Board.

Question III.16.1: Should the Board
permit pre-dispute arbitration
provisions, as long as the banking
institution does not require a customer
to agree to pre-dispute arbitration as a
condition of opening a retail forex
account?

Interagency Statement on Retail Sales of
Nondeposit Investment Products

For banking institutions, the
requirements in this proposed rule
would overlap with applicable
expectations contained in the
Interagency Statement on Retail Sales of
Nondeposit Investment Products (NDIP
Policy Statement).37 The NDIP Policy
Statement sets out guidance regarding
the Board’s expectations when a
banking institution engages in the sale
of nondeposit investment products to
retail customers. The NDIP Policy
Statement addresses issues such as
disclosure, suitability, sales practices,
compensation, and compliance. The
Board views retail forex transactions as
nondeposit investment products, but the
terms ‘‘retail forex customer” in this
proposed rule and ‘“retail customer” in
the NDIP Policy Statement are not
necessarily co-extensive. After the
effective date of the final version of this
proposed rule, the Board will expect
banking institutions engaging in or
offering retail forex transactions to also
comply with the NDIP Policy Statement
to the extent such compliance does not
conflict with the requirements of the
Board’s final retail forex rule.

Question II.17: Does the proposed
regulation create issues concerning
application of the NDIP Policy

covered persons and consumers in connection with
the offering or providing of consumer financial
products or services” and giving the CFPB authority
to adopt regulations prohibiting such agreements;
section 1057(d) (prohibiting predispute arbitration
agreements that affect the employee protection
rights of a person that is employed by an entity
subject to CFPB regulation; and section 1414
(amending section 129C of the Truth in Lending Act
to prohibit predispute arbitration agreements with
respect to residential mortgage loans and home
equity loans).

37 See SR Letter 94—11 (Feb. 17, 1994); see also
SR Letter 95-46 (Sept. 14, 1995).

Statement to retail forex transactions
that the Board should address?

III. Request for Comments

The Board requests comment on all
aspects of the proposed rule, including
the questions posed in the preamble. In
addition, the Board requests comments
on the following questions:

e Question II.1: Does the proposed
rule appropriately protect retail forex
customers of banking institutions?

e Question III.2: Are the proposed
rule’s variations from the CFTC retail
forex rule appropriately tailored to the
differences between banking institutions
and CFTC registrants and the regulatory
regimes applicable to each?

To assist in the review of comments, the
Board requests that commenters identify
their comments by question number.

IV. Regulatory Analysis

A. Regulatory Flexibility Act

In accordance with section 3(a) of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. (RFA), the Board is publishing an
initial regulatory flexibility analysis for
the proposed rule. The RFA generally
requires an agency to provide an initial
regulatory flexibility analysis with the
proposed rule or to certify that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. The Board
welcomes comment on all aspects of the
initial regulatory flexibility analysis. A
final regulatory flexibility analysis will
be conducted after consideration of the
comments received during the comment

eriod.

1. Statement of objectives of the
proposal. Section 2(c)(2)(E) of the
Commodity Exchange Act (7 U.S.C.
2(c)(2)(E)) will prohibit a U.S. financial
institution from conducting retail
foreign exchange transactions unless
done pursuant a rule or regulation of a
Federal regulatory agency allowing such
transactions. The Board is proposing a
new regulation to allow banking
institutions under its supervision to
engage in retail foreign exchange
transactions.

2. Small entities affected by the
proposal. Under regulations issued by
the Small Business Administration, a
banking institution is considered a
“small entity” if it has assets of $175
million or less.38 As of December 21,
2010, there were approximately 398
small state member banks, 20 small
Edge Act and agreement corporations,
62 small uninsured branches of foreign

381J.S. Small Business Administration, Table of
Small Business Size Matched to North American
Industry Classification System Codes, 13 CFR
121.201.

banks, 3,988 small bank holding
companies and 267 small financial
holding companies. The Board is not
aware of any small institutions engaged
in retail forex transactions.

3. Compliance requirements. A
description of the projected
recordkeeping and other compliance
requirements can be found below in
section B, “Paperwork Reduction Act,”
under the following headings: Reporting
Requirements, Disclosure Requirements,
and Policies and Procedures;
Recordkeeping. The Board believes that
there are no other compliance
requirements for this proposed rule.

4. Other Federal rules. The Board
believes that no Federal rules duplicate,
overlap, or conflict with the proposed
rule. As noted in the supplementary
information above, retail forex
transactions would also be subject to the
Interagency Statement on Retail Sales of
Nondeposit Investment Products, but
this rule would govern to the extent of
a conflict.

5. Significant alternatives to the
proposed rule. As discussed above, the
Board has requested comment on
required disclosures, margin, and
reporting requirements for all banking
institutions engaging in retail foreign
exchange transactions and has solicited
comment on any approaches that would
reduce the burden on all counterparties,
including small entities. The Board
welcomes comment on any significant
alternatives that would minimize the
impact of the proposal on small entities.

B. Paperwork Reduction Act

Request for Comment on Proposed
Information Collection

In accordance with section 3512 of
the Paperwork Reduction Act (PRA) of
1995 (44 U.S.C. 3501-3521), the Board
may not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The information collection
requirements are found in §§ 240.4—
240.7, 240.9-240.10, 240.13, 240.15—
24016.

Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the Board’s functions,
including whether the information has
practical utility;

(b) The accuracy of the estimate of the
burden of the information collection,
including the validity of the
methodology and assumptions used;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected;



Federal Register/Vol.

76, No. 149/ Wednesday, August 3,

2011 /Proposed Rules 46659

(d) Ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology; and

(e) Estimates of capital or startup costs
and costs of operation, maintenance,
and purchase of services to provide
information.

Comments on the collection of
information should be sent to Cynthia
Ayouch, Acting Federal Reserve
Clearance Officer, Division of Research
and Statistics, Mail Stop 95—A, Board of
Governors of the Federal Reserve
System, Washington, DC 20551, with
copies of such comments sent to the
Office of Management and Budget,
Paperwork Reduction Project (7100—
New), Washington, DC 20503. You may
also submit comments electronically,
identified by Docket number, by any of
the following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments
on the http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: regs.comments@
federalreserve.gov. Include docket
number in the subject line of the
message. All comments will become a
matter of public record.

Proposed Information Collection

Title of Information Collection:
Reporting, recordkeeping, and
disclosure requirements associated with
Regulation NN.

Frequency of Response: On occasion.

Affected Public: Businesses or other
for-profit.

Respondents: Agreement
corporations, Edge Act corporations,
state member banks, uninsured
branches of foreign banks, financial
holding companies and bank holding
companies (collectively, ‘“banking
institutions”).

Reporting Requirements

The reporting requirements in § 240.4
would require that, prior to initiating a
retail forex business, a banking
institution provide the Board with prior
notice. The notice must certify that the
banking institution has written policies
and procedures, and risk measurement
and management systems in controls in
place to ensure that retail forex
transactions are conducted in a safe and
sound manner. The banking institution
must also provide other information
required by the Board, such as
documentation of customer due
diligence, new product approvals, and

haircuts applied to noncash margins. A
banking institution already engaging in
a retail forex business may continue to
do so, provided it requests an extension
of time.

Disclosure Requirements

Section 240.5, regarding the
application and closing out of offsetting
long and short positions, would require
a banking institution to promptly
provide the customer with a statement
reflecting the financial result of the
transactions and the name of the
introducing broker to the account. The
customer would provide specific
written instructions on how the
offsetting transaction should be applied.

Section 240.6 would require that a
banking institution furnish a retail forex
customer with a written disclosure
before opening an account that will
engage in retail forex transactions for a
retail forex customer and receive an
acknowledgment from the customer that
it was received and understood. It also
requires the disclosure by a banking
institution of its fees and other charges
and its profitable accounts ratio.

Section 240.10 would require a
banking institution to issue monthly
statements to each retail forex customer
and to send confirmation statements
following transactions.

Section 240.13(b) would allow
disclosure by a banking institution that
an order of another person is being held
by them only when necessary to the
effective execution of the order or when
the disclosure is requested by the Board.
Section 240.13(c) would prohibit a
banking institution engaging in retail
forex transactions from knowingly
handling the account of any related
person of another retail forex
counterparty unless it receives proper
written authorization, promptly
prepares a written record of the order,
and transmits to the counterparty copies
of all statements and written records.
Section 240.13(d) would prohibit a
related person of a banking institution
engaging in forex transactions from
having an account with another retail
forex counterparty unless it receives
proper written authorization and copies
of all statements and written records for
such accounts are transmitted to the
counterparty.

Section 240.15 would require a
banking institution to provide a retail
forex customer with 30 days’ prior
notice of any assignment of any position
or transfer of any account of the retail
forex customer. It would also require a
banking institution to which retail forex
accounts or positions are assigned or
transferred to provide the affected
customers with risk disclosure

statements and forms of
acknowledgment and receive the signed
acknowledgments within 60 days.

The customer dispute resolution
provisions in § 240.16 would require
certain endorsements,
acknowledgments, and signature
language. It also would require that
within 10 days after receipt of notice
from the retail forex customer that they
intend to submit a claim to arbitration,
the banking institution provide them
with a list of persons qualified in the
dispute resolution and that the customer
must notify the banking institution of
the person selected within 45 days of
receipt of such list.

Policies and Procedures; Recordkeeping

Section 240.7 would require that a
banking institution engaging in retail
forex transactions keep full, complete,
and systematic records and establish
and implement internal rules,
procedures, and controls. Section 240.7
also would require that a banking
institution keep account, financial
ledger, transaction and daily records, as
well as memorandum orders, post-
execution allocation of bunched orders,
records regarding its ratio of profitable
accounts, possible violations of law,
records for noncash margin, and
monthly statements and confirmations.
Section 240.9 would require policies
and procedures for haircuts for noncash
margin collected under the rule’s
margin requirements, and annual
evaluations and modifications of the
haircuts.

Estimated PRA Burden

Estimated Number of Respondents: 5
banking institutions; 2 service
providers.

Total Reporting Burden: 80 hours.

Total Disclosure Burden: 5,510 hours.

Total Recordkeeping Burden: 1,280
hours.

Total Annual Burden: 6,870 hours.

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires the Board to use
plain language in all proposed and final
rules published after January 1, 2000.
The Board invites comment on how to
make this proposed rule easier to
understand. For example, the Board
requests comment on such questions as:

e Have we organized the material to
suit your needs? If not, how could the
material be better organized?

e Have we clearly stated the
requirements of the rule? If not, how
could the rule be more clearly stated?

¢ Does the rule contain technical
language or jargon that is not clear? If


http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
mailto:regs.comments@federalreserve.gov
mailto:regs.comments@federalreserve.gov
http://www.federalreserve.gov
http://www.federalreserve.gov
http://www.regulations.gov
http://www.regulations.gov
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so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes would make the regulation
easier to understand?

e What else could we do to make the
regulation easier to understand?

List of Subjects in 12 CFR Part 240

Banks, Banking, Consumer protection,
Foreign currencies, Foreign exchange,
Holding companies, Investments,
Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the Board proposes to amend
12 CFR Chapter II as follows:

1. Add new part 240 to read as
follows:

PART 240—RETAIL FOREIGN
EXCHANGE TRANSACTIONS
(REGULATION NN)

Sec.

240.1
240.2
240.3

Authority, purpose, and scope.

Definitions.

Prohibited transactions.

240.4 Notification.

240.5 Application and closing out of
offsetting long and short positions.

240.6 Disclosure.

240.7 Recordkeeping.

240.8 Capital requirements.

240.9 Margin requirements.

240.10 Required reporting to customers.

240.11 Unlawful representations.

240.12 Authorization to trade.

240.13 Trading and operational standards.

240.14 Supervision.

240.15 Notice of transfers.

240.16 Customer dispute resolution.

Authority: 7 U.S.C. 2(c)(2)(E), 12 U.S.C.
248, 321-338, 1813(q), 1818, 1844(b), 31064,
3108.

§240.1 Authority, purpose and scope.

(a) Authority. This part is issued by
the Board of Governors of the Federal
Reserve System (the Board) under the
authority of section 2(c)(2)(E) of the
Commodity Exchange Act (7 U.S.C.
2(c)(2)(E)), sections 9 and 11 of the
Federal Reserve Act (12 U.S.C. 321-338
and 248), section 5(b) of the Bank
Holding Company Act of 1956 (12
U.S.C. 1844(b)), sections 9 and 13a of
the International Banking Act of 1978
(12 U.S.C. 3106a and 3108), and
sections 3 and 8 of the Federal Deposit
Insurance Act (12 U.S.C. 1813(q) and
1818).

(b) Purpose. This part establishes
rules applicable to retail foreign
exchange transactions engaged in by
banking institutions and applies on or
after the effective date.

(c) Scope. Except as provided in
paragraph (d) of this section, this part
applies to banking institutions, as
defined in section 240.2(b) of this part,
and any branches or offices of those
institutions wherever located. This part
applies to subsidiaries of banking
institutions organized under the laws of
the United States or any U.S. state that
are not subject to the jurisdiction of
another federal regulatory agency
authorized to prescribe rules or
regulations under section 2(c)(2)(E) of
the Commodity Exchange Act (7 U.S.C.
(2)(c)(2)(E)).

(d) International applicability.
Sections 240.3 and 240.5 through 240.16
do not apply to retail foreign exchange
transactions between a foreign branch or
office of a banking institution and a
non-U.S. customer. With respect to
those transactions, the foreign branch or
office remains subject to any disclosure,
recordkeeping, capital, margin,
reporting, business conduct,
documentation, and other requirements
of applicable foreign law.

§240.2 Definitions.

For purposes of this part, the
following terms have the same meaning
as in the Commodity Exchange Act (7
U.S.C. 1 et seq.): “affiliated person of a
futures commission merchant”’;
““associated person”’; “contract of sale”;
“commodity”’; “‘eligible contract
participant”; “futures commission
merchant”’; “future delivery”; “option”’;
“security”’; and “security futures
product.”

(a) Affiliate has the same meaning as
in section 2(k) of the Bank Holding
Company Act of 1956 (12 U.S.C.
1841(k)).

(b) Banking institution means:

(1) A state member bank (as defined
in 12 CFR 208.2);

(2) An uninsured state-licensed U.S.
branch or agency of a foreign bank;

(3) A financial holding company (as
defined in section 2 of the Bank Holding
Company Act of 1956; 12 U.S.C. 1841);

(4) A bank holding company (as
defined in section 2 of the Bank Holding
Company Act of 1956; 12 U.S.C. 1841);

(5) A corporation operating under the
fifth undesignated paragraph of section
25 of the Federal Reserve Act (12 U.S.C.
603), commonly known as “an
agreement corporation;” and

(6) A corporation organized under
section 25A of the Federal Reserve Act
(12 U.S.C. 611 et seq.), commonly
known as an “Edge Act corporation.”

(c) Commodity Exchange Act means
the Commodity Exchange Act (7 U.S.C.
1 et seq.).

(d) Forex means foreign exchange.

(e) Identified banking product has the
same meaning as in section 401(b) of the

Legal Certainty for Bank Products Act of
2000 (7 U.S.C. 27(b)).

(f) Institution-affiliated party or IAP
has the same meaning as in 12 U.S.C.
1813(u)(1), (2), or (3).

(g) Introducing broker means any
person who solicits or accepts orders
from a retail forex customer in
connection with retail forex
transactions.

(h) Related person, when used in
reference to a retail forex counterparty,
means:

(1) Any general partner, officer,
director, or owner of ten percent or
more of the capital stock of the banking
institution;

(2) An associated person or employee
of the retail forex counterparty, if the
retail forex counterparty is not an
insured depository institution;

(3) An IAP, if the retail forex
counterparty is an insured depository
institution; and

(4) Any relative or spouse of any of
the foregoing persons, or any relative of
such spouse, who shares the same home
as any of the foregoing persons.

(i) Retail foreign exchange dealer
means any person other than a retail
forex customer that is, or that offers to
be, the counterparty to a retail forex
transaction, except for a person
described in item (aa), (bb), (cc)(AA),
(dd), or (ff) of section 2(c)(2)(B)(1)(II) of
the Commodity Exchange Act (7 U.S.C.
2(c)(2)(B)(M)ID).

(j) Retail forex account means the
account of a retail forex customer,
established with a banking institution,
in which retail forex transactions with
the banking institution as counterparty
are undertaken, or the account of a retail
forex customer that is established in
order to enter into such transactions.

(k) Retail forex account agreement
means the contractual agreement
between a banking institution and a
retail forex customer that contains the
terms governing the customer’s retail
forex account with the banking
institution.

(1) Retail forex business means
engaging in one or more retail forex
transactions with the intent to derive
income from those transactions, either
directly or indirectly.

(m) Retail forex counterparty
includes, as appropriate:

(1) A banking institution;

(2) A retail foreign exchange dealer;

(3) A futures commission merchant;

(4) An affiliated person of a futures
commission merchant; and

(5) A broker or dealer registered under
section 15(b) (except paragraph (11)
thereof) or 15C of the Securities
Exchange Act of 1934 (15 U.S.C. 780(b),
780-5) or a U.S. financial institution
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other than a banking institution,
provided the counterparty is subject to
arule or regulation of a Federal
regulatory agency covering retail forex
transactions.

(n) Retail forex customer means a
customer that is not an eligible contract
participant, acting on his, her, or its
own behalf and engaging in retail forex
transactions.

(0) Retail forex proprietary account
means a retail forex account carried on
the books of a banking institution for
one of the following persons; a retail
forex account of which 10 percent or
more is owned by one of the following
persons; or a retail forex account of
which an aggregate of 10 percent or
more of which is owned by more than
one of the following persons:

(1) The banking institution;

(2) An officer, director or owner of ten
percent or more of the capital stock of
the banking institution; or

(3) An employee of the banking
institution, whose duties include:

(i) The management of the banking
institution’s business;

(ii) The handling of the banking
institution’s retail forex transactions;

(iii) The keeping of records, including
without limitation the software used to
make or maintain those records,
pertaining to the banking institution’s
retail forex transactions; or

(iv) The signing or co-signing of
checks or drafts on behalf of the banking
institution;

(4) A spouse or minor dependent
living in the same household as of any
of the foregoing persons; or

(5) An affiliate of the banking
institution;

(p) Retail forex transaction means an
agreement, contract, or transaction in
foreign currency, other than an
identified banking product or a part of
an identified banking product, that is
offered or entered into by a banking
institution with a person that is not an
eligible contract participant and that is:

(1) A contract of sale of a commodity
for future delivery or an option on such
a contract; or

(2) An option, other than an option
executed or traded on a national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78f(a));
or

(3) Offered or entered into on a
leveraged or margined basis, or financed
by a banking institution, its affiliate, or
any person acting in concert with the
banking institution or its affiliate on a
similar basis, other than:

(i) A security that is not a security
futures product as defined in section
1a(47) of the Commodity Exchange Act
(7 U.S.C. 1a(47)); or

(ii) A contract of sale that—

(A) Results in actual delivery within
two days; or

(B) Creates an enforceable obligation
to deliver between a seller and buyer
that have the ability to deliver and
accept delivery, respectively, in
connection with their line of business;
or

(iii) An agreement, contract, or
transaction that the Board determines is
not functionally or economically similar
to an agreement, contract, or transaction
described in paragraph (p)(1) or (p)(2) of
this section.

§240.3 Prohibited transactions.

(a) Fraudulent conduct prohibited. No
banking institution or its related persons
may, directly or indirectly, in or in
connection with any retail forex
transaction:

(1) Defraud or attempt to defraud any
person;

(2) Knowingly make or cause to be
made to any person any false report or
statement or cause to be entered for any
person any false record; or

(3) Knowingly deceive or attempt to
deceive any person by any means
whatsoever.

(b) Acting as counterparty and
exercising discretion prohibited. A
banking institution that has authority to
cause retail forex transactions to be
effected for a retail forex customer
without the retail forex customer’s
specific authorization may not (and an
affiliate of such an institution may not)
act as the counterparty for any retail
forex transaction with that retail forex
customer.

§240.4 Notification.

(a) Notification required. Before
commencing a retail forex business, a
banking institution shall provide the
Board with prior written notice in
compliance with this section. The
notice will become effective 60 days
after a complete notice is received by
the Board, provided the Board does not
request additional information or object
in writing. In the event the Board
requests additional information, the
notice will become effective 60 days
after all information requested by the
Board is received by the Board unless
the Board objects in writing.

(b) Notification requirements. A
banking institution shall provide the
following in its written notification:

(1) Information concerning customer
due diligence, including without
limitation credit evaluations, customer
appropriateness, and ‘“‘know your
customer” documentation;

(2) The haircuts to be applied to
noncash margin as provided in
240.9(b)(2);

(3) Information concerning new
product approvals;

(4) Information on addressing
conflicts of interest; and

(5) A resolution by the banking
institution’s Board of Directors that the
banking institution has established and
implemented written policies,
procedures, and risk measurement and
management systems and controls for
the purpose of ensuring that it conducts
retail forex transactions in a safe and
sound manner and in compliance with
this part.

(c) Treatment of existing retail forex
businesses. A banking institution that is
engaged in a retail forex business on the
effective date of this part may continue
to do so, until and unless the Board
objects in writing, so long as the
institution submits the information
required to be submitted under
paragraphs (b)(1) through (5) of this
section within 30 days of the effective
date of this part, subject to an extension
of time by the Board, and such
additional information as requested by
the Board thereafter.

(d) Compliance with the Commodity
Exchange Act. A banking institution
that is engaged in a retail forex business
on the effective date of this part and
complies with paragraph (c) of this
section shall be deemed to be acting
pursuant to a rule or regulation
described in section 2(c)(2)(E)(ii)(I) of
the Commodity Exchange Act (7 U.S.C.
2(c)(2)(E)(iD) (D).

§240.5 Application and closing out of
offsetting long and short positions.

(a) Application of purchases and
sales. Any banking institution that—

(1) Engages in a retail forex
transaction involving the purchase of
any currency for the account of any
retail forex customer when the account
of such retail forex customer at the time
of such purchase has an open retail
forex transaction for the sale of the same
currency;

(2) Engages in a retail forex
transaction involving the sale of any
currency for the account of any retail
forex customer when the account of
such retail forex customer at the time of
such sale has an open retail forex
transaction for the purchase of the same
currency;

(3) Purchases a put or call option
involving foreign currency for the
account of any retail forex customer
when the account of such retail forex
customer at the time of such purchase
has a short put or call option position
with the same underlying currency,
strike price, and expiration date as that
purchased; or
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(4) Sells a put or call option involving
foreign currency for the account of any
retail forex customer when the account
of such retail forex customer at the time
of such sale has a long put or call option
position with the same underlying
currency, strike price, and expiration
date as that sold shall:

(i) Immediately apply such purchase
or sale against such previously held
opposite transaction with the same
customer; and

(ii) Promptly furnish such retail forex
customer with a statement showing the
financial result of the transactions
involved and the name of any
introducing broker to the account.

(b) Close-out against oldest open
position. In all instances in which the
short or long position in a customer’s
retail forex account immediately prior to
an offsetting purchase or sale is greater
than the quantity purchased or sold, the
banking institution shall apply such
offsetting purchase or sale to the oldest
portion of the previously held short or
long position.

(c) Transactions to be applied as
directed by customer. Notwithstanding
paragraphs (a) and (b) of this section,
the offsetting transaction shall be
applied as directed by a retail forex
customer’s specific instructions. These
instructions may not be made by the
banking institution or a related person.

§240.6 Disclosure.

(a) Risk disclosure statement required.
No banking institution may open or
maintain an account that will engage in
retail forex transactions for a retail forex
customer unless the banking institution
has furnished the retail forex customer
with a separate written disclosure
statement containing only the language
set forth in paragraph (d) of this section
and the disclosures required by
paragraphs (e), (f), and (g) of this
section.

(b) Acknowledgement of risk
disclosure statement required. The
banking institution must receive from
the retail forex customer a written
acknowledgement signed and dated by
the customer that the customer received
and understood the written disclosure
statement required by paragraph (a) of
this section.

(c) Placement of risk disclosure
statement. The disclosure statement
may be attached to other documents as
the initial page(s) of such documents
and as the only material on such
page(s).

(d) Content of risk disclosure
statement. The language set forth in the
written disclosure statement required by
paragraph (a) of this section shall be as
follows:

Risk Disclosure Statement

Retail forex transactions generally
involve the leveraged trading of
contracts denominated in foreign
currency with a banking institution as
your counterparty. Because of the
leverage and the other risks disclosed
here, you can rapidly lose all of the
funds or property you give the banking
institution as margin for such trading
and you may lose more than you pledge
as margin.

You should be aware of and carefully
consider the following points before
determining whether such trading is
appropriate for you.

(1) Trading foreign currencies is a not
on a regulated market or exchange—
your banking institution is your trading
counterparty and has conflicting
interests. The retail forex transaction
you are entering into is not conducted
on an interbank market, nor is it
conducted on a futures exchange subject
to regulation by the Commodity Futures
Trading Commission. The foreign
currency trades you transact are trades
with your banking institution as the
counterparty. When you sell, the
banking institution is the buyer. When
you buy, the banking institution is the
seller. As a result, when you lose money
trading, your banking institution is
making money on such trades, in
addition to any fees, commissions, or
spreads the banking institution may
charge.

(2) Any electronic trading platform
that you may use for retail foreign
currency transactions with your banking
institution is not a regulated exchange.
It is an electronic connection for
accessing your banking institution. The
terms of availability of such a platform
are governed only by your contract with
your banking institution. Any trading
platform that you may use to enter into
off-exchange foreign currency
transactions is only connected to your
banking institution. You are accessing
that trading platform only to transact
with your banking institution. You are
not trading with any other entities or
customers of the banking institution by
accessing such platform. The
availability and operation of any such
platform, including the consequences of
the unavailability of the trading
platform for any reason, is governed
only by the terms of your account
agreement with the banking institution.

(3) You may be able to offset or
liquidate any trading positions only
through your banking institution
because the transactions are not made
on an exchange, and your banking
institution may set its own prices. Your
ability to close your transactions or

offset positions is limited to what your
banking institution will offer to you, as
there is no other market for these
transactions. Your banking institution
may offer any prices it wishes. Your
banking institution may establish its
prices by offering spreads from third
party prices, but it is under no
obligation to do so or to continue to do
so. Your banking institution may offer
different prices to different customers at
any point in time on its own terms. The
terms of your account agreement alone
govern the obligations your banking
institution has to you to offer prices and
offer offset or liquidating transactions in
your account and make any payments to
you. The prices offered by your banking
institution may or may not reflect prices
available elsewhere at any exchange,
interbank, or other market for foreign
currency.

(4) Paid solicitors may have
undisclosed conflicts. The banking
institution may compensate introducing
brokers for introducing your account in
ways that are not disclosed to you. Such
paid solicitors are not required to have,
and may not have, any special expertise
in trading, and may have conflicts of
interest based on the method by which
they are compensated. You should
thoroughly investigate the manner in
which all such solicitors are
compensated and be very cautious in
granting any person or entity authority
to trade on your behalf. You should
always consider obtaining dated written
confirmation of any information you are
relying on from your banking institution
in making any trading or account
decisions.

(5) Retail forex transactions are not
insured by the Federal Deposit
Insurance Corporation.

(6) Retail forex transactions are not a
deposit in, or guaranteed by, a banking
institution.

(7) Retail forex transactions are
subject to investment risks, including
possible loss of all amounts invested.

Finally, you should thoroughly
investigate any statements by any
banking institution that minimize the
importance of, or contradict, any of the
terms of this risk disclosure. Such
statements may indicate sales fraud.

This brief statement cannot, of course,
disclose all the risks and other aspects
of trading off-exchange foreign currency
with a banking institution.

I hereby acknowledge that I have
received and understood this risk
disclosure statement.

Date

Signature of Customer
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(e)(1) Disclosure of profitable
accounts ratio. Immediately following
the language set forth in paragraph (d)
of this section, the statement required
by paragraph (a) of this section shall
include, for each of the most recent four
calendar quarters during which the
banking institution maintained retail
forex customer accounts:

(i) The total number of retail forex
customer accounts maintained by the
banking institution over which the
banking institution does not exercise
investment discretion;

(ii) The percentage of such accounts
that were profitable for retail forex
customer accounts during the quarter;
and

(iii) The percentage of such accounts
that were not profitable for retail forex
customer accounts during the quarter.

(2) Statement of profitable trades. (i)
The banking institution’s statement of
profitable trades shall include the
following legend: Past performance is
not necessarily indicative of future
results.

(ii) Each banking institution shall
provide, upon request, to any retail
forex customer or prospective retail
forex customer the total number of retail
forex accounts maintained by the
banking institution for which the
banking institution does not exercise
investment discretion, the percentage of
such accounts that were profitable, and
the percentage of such accounts that
were not profitable for each calendar
quarter during the most recent five-year
period during which the banking
institution maintained such accounts.

(f) Disclosure of fees and other
charges. Immediately following the
language required by paragraph (e) of
this section, the statement required by
paragraph (a) of this section shall
include:

(1) The amount of any fee, charge, or
commission that the banking institution
may impose on the retail forex customer
in connection with a retail forex account
or retail forex transaction;

(2) An explanation of how the
banking institution will determine the
amount of such fees, charges, or
commissions; and

(3) The circumstances under which
the banking institution may impose
such fees, charges, or commissions.

(g) Set off. Immediately following the
language required by paragraph (f) of
this section, the statement required by
paragraph (a) of this section shall
include:

(1) A statement as to whether the
banking institution will or will not
retain the right to set off obligations of
the retail forex customer arising from
the customer’s retail forex transactions,

including margin calls and losses,
against the customer’s other assets held
by the banking institution;

(2) If the banking institution states
that it reserves its right to set off
obligations of the retail forex customer
arising from the customer’s retail forex
transactions against the customer’s other
assets, the banking institution must
receive from the retail forex customer a
written acknowledgement signed and
dated by the customer that the customer
received and understood the written
disclosure required by paragraph (g)(1)
of this section.

(h) Future disclosure requirements. If,
with regard to a retail forex customer,
the banking institution changes any fee,
charge, or commission required to be
disclosed under paragraph (f) of this
section, then the banking institution
shall mail or deliver to the retail forex
customer a notice of the changes at least
15 days prior to the effective date of the
change.

(i) Form of disclosure requirements.
The disclosures required by this section
shall be clear and conspicuous and
designed to call attention to the nature
and significance of the information
provided.

(j) Other disclosure requirements
unaffected. This section does not relieve
a banking institution from any other
disclosure obligation it may have under
applicable law.

§240.7 Recordkeeping.

(a) General rule. A banking institution
engaging in retail forex transactions
shall keep full, complete and systematic
records, together with all pertinent data
and memoranda, of all transactions
relating to its retail forex business,
including:

(1) Retail forex account records. For
each retail forex account:

(i) The name and address of the
person for whom such retail forex
account is carried or introduced and the
principal occupation or business of the
person.

(ii) The name of any other person
guaranteeing the account or exercising
trading control with respect to the
account;

(iii) The establishment or termination
of the account;

(iv) A means to identify the person
who has solicited and is responsible for
the account or assign account numbers
in such a manner as to identify that
person;

(v) The funds in the account, net of
any commissions and fees;

(vi) The account’s net profits and
losses on open trades;

(vii) The funds in the account plus or
minus the net profits and losses on open

trades, adjusted for the net option value
in the case of open options positions;

(viii) Financial ledger records that
show separately for each retail forex
customer all charges against and credits
to such retail forex customer’s account,
including but not limited to retail forex
customer funds deposited, withdrawn,
or transferred, and charges or credits
resulting from losses or gains on closed
transactions; and

(ix) A list of all retail forex
transactions executed for the account,
with the details specified in paragraph
(a)(2) of this section.

(2) Retail forex transaction records.
For each retail forex transaction:

(i) The date and time the banking
institution received the order;

(ii) The price at which the banking
institution placed the order, or, in the
case of an option, the premium that the
retail forex customer paid;

(iii) The customer account
identification information;

(iv) The currency pair;

(v) The size or quantity of the order;

(vi) Whether the order was a buy or
sell order;

(vii) The type of order, if the order
was not a market order;

(viii) The size and price at which the
order is executed, or in the case of an
option, the amount of the premium paid
for each option purchased, or the
amount credited for each option sold;

(ix) For options, whether the option is
a put or call, expiration date, quantity,
underlying contract for future delivery
or underlying physical, strike price, and
details of the purchase price of the
option, including premium, mark-up,
commission, and fees;

(x) For futures, the delivery date; and

(xi) If the order was made on a trading
platform:

(A) The price quoted on the trading
platform when the order was placed, or,
in the case of an option, the premium
quoted;

(B) The date and time the order was
transmitted to the trading platform; and
(C) The date and time the order was

executed.

(3) Price changes on a trading
platform. If a trading platform is used,
daily logs showing each price change on
the platform, the time of the change to
the nearest second, and the trading
volume at that time and price.

(4) Methods or algorithms. Any
method or algorithm used to determine
the bid or asked price for any retail
forex transaction or the prices at which
customers orders are executed,
including, but not limited to, any mark-
ups, fees, commissions or other items
which affect the profitability or risk of
loss of a retail forex customer’s
transaction.
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(5) Daily records which show for each
business day complete details of:

(i) All retail forex transactions that are
futures transactions executed on that
day, including the date, price, quantity,
market, currency pair, delivery date,
and the person for whom such
transaction was made;

(ii) All retail forex transactions that
are option transactions executed on that
day, including the date, whether the
transaction involved a put or call, the
expiration date, quantity, currency pair,
delivery date, strike price, details of the
purchase price of the option, including
premium, mark-up, commission and
fees, and the person for whom the
transaction was made; and

(iii) All other retail forex transactions
executed on that day for such account,
including the date, price, quantity,
currency and the person for whom such
transaction was made.

(6) Other records. Written
acknowledgements of receipt of the risk
disclosure statement required by
§ 240.6(b), offset instructions pursuant
to § 240.5(c), records required under
paragraphs (b) through (f) of this
section, trading cards, signature cards,
street books, journals, ledgers, payment
records, copies of statements of
purchase, and all other records, data
and memoranda that have been
prepared in the course of the banking
institution’s retail forex business.

(b) Ratio of profitable accounts. (1)
With respect to its active retail forex
customer accounts over which it did not
exercise investment discretion and that
are not retail forex proprietary accounts
open for any period of time during the
quarter, a banking institution shall
prepare and maintain on a quarterly
basis (calendar quarter):

(i) A calculation of the percentage of
such accounts that were profitable;

(ii) A calculation of the percentage of
such accounts that were not profitable;
and

(iii) Data supporting the calculations
described in paragraphs (b)(1)(i) and
(b)(1)(ii) of this section.

(2) In calculating whether a retail
forex account was profitable or not
profitable during the quarter, the
banking institution shall compute the
realized and unrealized gains or losses
on all retail forex transactions carried in
the retail forex account at any time
during the quarter, and subtract all fees,
commissions, and any other charges
posted to the retail forex account during
the quarter, and add any interest income
and other income or rebates credited to
the retail forex account during the
quarter. All deposits and withdrawals of
funds made by the retail forex customer
during the quarter must be excluded

from the computation of whether the
retail forex account was profitable or not
profitable during the quarter.
Computations that result in a zero or
negative number shall be considered a
retail forex account that was not
profitable. Computations that result in a
positive number shall be considered a
retail forex account that was profitable.

(3) A retail forex account shall be
considered “active” for purposes of
paragraph (b)(1) of this section if and
only if, for the relevant calendar quarter,
a retail forex transaction was executed
in that account or the retail forex
account contained an open position
resulting from a retail forex transaction.

(c) Records related to possible
violations of law. A banking institution
engaging in retail forex transactions
shall make a record of all
communications received by the
banking institution or its related persons
concerning facts giving rise to possible
violations of law related to the banking
institution’s retail forex business. The
record shall contain: the name of the
complainant, if provided; the date of the
communication; the relevant agreement,
contract, or transaction; the substance of
the communication; and the name of the
person who received the
communication and the final
disposition of the matter.

(d) Records for noncash margin. A
banking institution shall maintain a
record of all noncash margin collected
pursuant to § 240.9. The record shall
show separately for each retail forex
customer:

(1) A description of the securities or
property received;

(2) The name and address of such
retail forex customer;

(3) The dates when the securities or
property were received;

(4) The identity of the depositories or
other places where such securities or
property are segregated or held, if
applicable;

(5) The dates on which the banking
institution placed or removed such
securities or property into or from such
depositories; and

(6) The dates of return of such
securities or property to such retail
forex customer, or other disposition
thereof, together with the facts and
circumstances of such other disposition.

(e) Order tickets.

(1) Except as provided in paragraph
(e)(2) of this section, immediately upon
the receipt of a retail forex transaction
order, a banking institution shall
prepare an order ticket for the order
(whether unfulfilled, executed or
canceled). The order ticket shall
include:

(i) Account identification (account or
customer name with which the retail
forex transaction was effected);

(ii) Order number;

(iii) Type of order (market order, limit
order, or subject to special instructions);

(iv) Date and time, to the nearest
minute, the retail forex transaction order
was received (as evidenced by
timestamp or other timing device);

(v) Time, to the nearest minute, the
retail forex transaction order was
executed; and

(vi) Price at which the retail forex
transaction was executed.

(2) Post-execution allocation of
bunched orders. Specific identifiers for
retail forex accounts included in
bunched orders need not be recorded at
time of order placement or upon report
of execution as required under
paragraph (e)(1) of this section if the
following requirements are met:

(i) The banking institution placing
and directing the allocation of an order
eligible for post-execution allocation has
been granted written investment
discretion with regard to participating
customer accounts and makes the
following information available to
customers upon request:

(A) The general nature of the post-
execution allocation methodology the
banking institution will use;

(B) Whether the banking institution
has any interest in accounts which may
be included with customer accounts in
bunched orders eligible for post-
execution allocation; and

(C) Summary or composite data
sufficient for that customer to compare
the customer’s results with those of
other comparable customers and, if
applicable, any account in which the
banking institution has an interest.

(ii) Post-execution allocations are
made as soon as practicable after the
entire transaction is executed;

(iii) Post-execution allocations are fair
and equitable, with no account or group
of accounts receiving consistently
favorable or unfavorable treatment; and

(iv) The post-execution allocation
methodology is sufficiently objective
and specific to permit the Board to
verify fairness of the allocations using
that methodology.

(f) Record of monthly statements and
confirmations. A banking institution
shall retain a copy of each monthly
statement and confirmation required by
§ 240.10.

(g) Form of record and manner of
maintenance. The records required by
this section must clearly and accurately
reflect the information required and
provide an adequate basis for the audit
of the information. A banking
institution must create and maintain
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audio recordings of oral orders and oral
offset instructions. Record maintenance
may include the use of automated or
electronic records provided that the
records are easily retrievable, and
readily available for inspection.

(h) Length of maintenance. A banking
institution shall keep each record
required by this section for at least five
years from the date the record is created.

§240.8 Capital requirements.

(a) Capital required for a state
member bank. A banking institution
defined in section 240.2(b)(1) offering or
entering into retail forex transactions
must be well-capitalized as defined in
section 208.43 of Regulation H (12 CFR
208.243).

(b) Capital required for an uninsured
state-licensed branch of a foreign bank.
A banking institution defined in section
240.2(b)(2) offering or entering into
retail forex transactions must be well-
capitalized under the capital rules made
applicable to it pursuant to section
225.2(r)(3) of Regulation Y (12 CFR
225.2(r)(3).

(c) Capital required for financial
holding companies and bank holding
companies. A banking institution
defined in section 240.2(b)(3) or (4)
offering or entering into retail forex
transactions must be well-capitalized as
defined in section 225.2(r) of Regulation
Y (12 CFR Part 225.2(x)).

(d) Capital required for an agreement
corporation or Edge Act corporation. A
banking institution defined in section
240.2(b)(5) or (6) offering or entering
into retail forex transactions must
maintain capital in compliance with the
capital adequacy guidelines that are
made applicable to an Edge corporation
engaged in banking pursuant to section
211.12(c)(2) of Regulation K (12 CFR
211.12(c)(2)).

§240.9 Margin requirements.

(a) Margin required. A banking
institution engaging, or offering to
engage, in retail forex transactions must
collect from each retail forex customer
an amount of margin not less than:

(1) Two percent of the notional value
of the retail forex transaction for major
currency pairs and 5 percent of the
notional value of the retail forex
transaction for all other currency pairs;

(2) For short options, 2 percent for
major currency pairs and 5 percent for
all other currency pairs of the notional
value of the retail forex transaction, plus
the premium received by the retail forex
customer; or

(3) For long options, the full premium
charged and received by the banking
institution.

(b)(1) Form of margin. Margin
collected under paragraph (a) of this
section or pledged by a retail forex
customer for retail forex transactions in
excess of the requirements of paragraph
(a) of this section must be in the form
of cash or the following financial
instruments:

(i) Obligations of the United States
and obligations fully guaranteed as to
principal and interest by the United
States;

(ii) General obligations of any State or
of any political subdivision thereof;

(iii) General obligations issued or
guaranteed by any enterprise, as defined
in 12 U.S.C. 4502(10);

(iv) Certificates of deposit issued by
an insured depository institution, as
defined in section 3(c)(2) of the Federal
Deposit Insurance Act (12 U.S.C.
1813(c)(2));

(v) Commercial paper;

(vi) Corporate notes or bonds;

(vii) General obligations of a sovereign
nation;

(viii) Interests in money market
mutual funds; and

(ix) Such other financial instruments
as the Board deems appropriate.

(2) Haircuts. A banking institution
shall establish written policies and
procedures that include:

(i) Haircuts for noncash margin
collected under this section; and

(ii) Annual evaluation, and, if
appropriate, modification of the
haircuts.

(c) Major currencies. (1) for the
purposes of subsections (a)(1) and (a)(2),
major currency means:

(i) United States Dollar (USD)

(ii) Canadian Dollar (CAD)

(iii) Euro (EUR)

(iv) United Kingdom Pound (GBP)

(v) Japanese Yen (JPY)

(vi) Swiss Franc (CHF)

(vii) New Zealand Dollar (NZD)

(viii) Australian Dollar (AUD)

(ix) Swedish Kronor (SEK)

(x) Danish Kroner (DKK)

(xi) Norwegian Krone (NOK), and

(xii) Any other currency as determined
by the Board.

(d) Margin calls; liquidation of
position. For each retail forex customer,
at least once per day, a banking
institution shall:

(1) Mark the value of the retail forex
customer’s open retail forex positions to
market;

(2) Mark the value of the margin
collected under this section from the
retail forex customer to market;

(3) Determine whether, based on the
marks in paragraphs (d)(1) and (d)(2) of
this section, the banking institution has
collected margin from the retail forex

customer sufficient to satisfy the
requirements of this section; and

(4) If, pursuant to paragraph (d)(3) of
this section, the banking institution
determines that it has not collected
margin from the retail forex customer
sufficient to satisfy the requirements of
this section then, within a reasonable
period of time, the banking institution
shall either:

(i) Collect margin from the retail forex
customer sufficient to satisfy the
requirements of this section; or

(ii) Liquidate the retail forex
customer’s retail forex transactions.

§240.10 Required reporting to customers.

(a) Monthly statements. Each banking
institution must promptly furnish to
each retail forex customer, as of the
close of the last business day of each
month or as of any regular monthly date
selected, except for accounts in which
there are neither open positions at the
end of the statement period nor any
changes to the account balance since the
prior statement period, but in any event
not less frequently than once every three
months, a statement that clearly shows:

(1) For each retail forex customer:

(i) The open retail forex transactions
with prices at which acquired;

(ii) The net unrealized profits or
losses in all open retail forex
transactions marked to the market;

(iii) Any money, securities or other
property required by § 240.9(d); and

(iv) A detailed accounting of all
financial charges and credits to the
retail forex customer’s retail forex
accounts during the monthly reporting
period, including: money, securities, or
property received from or disbursed to
such customer; realized profits and
losses; and fees, charges, and
commissions.

(2) For each retail forex customer
engaging in retail forex transactions that
are options:

(i) All such options purchased, sold,
exercised, or expired during the
monthly reporting period, identified by
underlying retail forex transaction or
underlying currency, strike price,
transaction date, and expiration date;

(ii) The open option positions carried
for such customer and arising as of the
end of the monthly reporting period,
identified by underlying retail forex
transaction or underlying currency,
strike price, transaction date, and
expiration date;

(iii) All such option positions marked
to the market and the amount each
position is in the money, if any;

(iv) Any money, securities or other
property required by § 240.9(c); and

(v) A detailed accounting of all
financial charges and credits to the



46666 Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Proposed Rules

retail forex customer’s retail forex
accounts during the monthly reporting
period, including: money, securities, or
property received from or disbursed to
such customer; realized profits and
losses; premiums and mark-ups; and
fees, charges, and commissions.

(b) Confirmation statement. Each
banking institution must, not later than
the next business day after any retail
forex transaction, send:

(1) To each retail forex customer, a
written confirmation of each retail forex
transaction caused to be executed by it
for the customer, including offsetting
transactions executed during the same
business day and the rollover of an open
retail forex transaction to the next
business day;

(2) To each retail forex customer
engaging in forex option transactions, a
written confirmation of each forex
option transaction, containing at least
the following information:

(i) The retail forex customer’s account
identification number;

(ii) A separate listing of the actual
amount of the premium, as well as each
mark-up thereon, if applicable, and all
other commissions, costs, fees and other
charges incurred in connection with the
forex option transaction;

(iii) The strike price;

(iv) The underlying retail forex
transaction or underlying currency;

(v) The final exercise date of the forex
option purchased or sold; and

(vi) The date the forex option
transaction was executed.

(3) To each retail forex customer
engaging in forex option transactions,
upon the expiration or exercise of any
option, a written confirmation statement
thereof, which statement shall include
the date of such occurrence, a
description of the option involved, and,
in the case of exercise, the details of the
retail forex or physical currency
position which resulted therefrom
including, if applicable, the final trading
date of the retail forex transaction
underlying the option.

(c) Notwithstanding the provisions of
paragraphs (b)(1) through (3) of this
section, a retail forex transaction that is
caused to be executed for a pooled
investment vehicle that engages in retail
forex transactions need be confirmed
only to the operator of such pooled
investment vehicle.

(d) Controlled accounts. With respect
to any account controlled by any person
other than the retail forex customer for
whom such account is carried, each
banking institution shall promptly
furnish in writing to such other person
the information required by paragraphs
(a) and (b) of this section.

(e) Introduced accounts. Each
statement provided pursuant to the
provisions of this section must, if
applicable, show that the account for
which the banking institution was
introduced by an introducing broker
and the name of the introducing broker.

Unlawful representations.

(a) No implication or representation of
limiting losses. No banking institution
engaged in retail foreign exchange
transactions or its related persons may
imply or represent that it will, with
respect to any retail customer forex
account, for or on behalf of any person:

(1) Guarantee such person or account
against loss;

(2) Limit the loss of such person or

(3) Not call for or attempt to collect
margin as established for retail forex

(b) No implication of representation of
engaging in prohibited acts. No banking
institution or its related persons may in
any way imply or represent that it will
engage in any of the acts or practices
described in paragraph (a) of this

(c) No Federal government
endorsement. No banking institution or
its related persons may represent or
imply in any manner whatsoever that
any retail forex transaction or retail
forex product has been sponsored,
recommended, or approved by the
Board, the Federal government, or any
agency thereof.

(d) Assuming or sharing of liability
from bank error. This section shall not
be construed to prevent a banking
institution from assuming or sharing in
the losses resulting from the banking
institution’s error or mishandling of a
retail forex transaction.

(e) Certain guaranties unaffected. This
section shall not affect any guarantee
entered into prior to the effective date
of this part, but this section shall apply
to any extension, modification or
renewal thereof entered into after such

§240.12 Authorization to trade.

(a) Specific authorization required. No
banking institution may directly or
indirectly effect a retail forex
transaction for the account of any retail
forex customer unless, before the
transaction occurs, the retail forex
customer specifically authorized the
banking institution to effect the retail
forex transaction.

(b) A retail forex transaction is
“specifically authorized” for purposes
of this section if the retail forex
customer specifies:

(1) The precise retail forex transaction
to be effected;

(2) The exact amount of the foreign
currency to be purchased or sold; and

(3) In the case of an option, the
identity of the foreign currency or
contract that underlies the option.

§240.13 Trading and operational
standards.

(a) Internal rules, procedures, and
controls required. A banking institution
engaging in retail forex transactions
shall establish and implement internal
rules, procedures, and controls
designed, at a minimum, to:

(1) Ensure, to the extent reasonable,
that each order received from a retail
forex customer that is executable at or
near the price that the banking
institution has quoted to the customer is
entered for execution before any order
in any retail forex transaction for:

(i) A proprietary account;

(ii) An account in which a related
person has an interest, or any account
for which such a related person may
originate orders without the prior
specific consent of the account owner if
the related person has gained
knowledge of the retail forex customer’s
order prior to the transmission of an
order for a proprietary account;

(iii) An account in which a related
person has an interest, if the related
person has gained knowledge of the
retail forex customer’s order prior to the
transmission of an order for a
proprietary account; or

(iv) An account in which a related
person may originate orders without the
prior specific consent of the account
owner, if the related person has gained
knowledge of the retail forex customer’s
order prior to the transmission of an
order for a proprietary account;

(2) Prevent banking institution related
persons from placing orders, directly or
indirectly, with another person in a
manner designed to circumvent the
provisions of paragraph (a)(1) of this
section; and

(3) Fairly and objectively establish
settlement prices for retail forex
transactions.

(b) Disclosure of retail forex
transactions. No banking institution
engaging in retail forex transactions may
disclose that an order of another person
is being held by the banking institution,
unless the disclosure is necessary to the
effective execution of such order or the
disclosure is made at the request of the
Board.

(c) Handling of retail forex accounts
of related persons of retail forex
counterparties. No banking institution
engaging in retail forex transactions
shall knowingly handle the retail forex
account of any related person of another
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retail forex counterparty unless the
banking institution:

(1) Receives written authorization
from a person designated by such other
retail forex counterparty with
responsibility for the surveillance over
such account pursuant to paragraph
(a)(2) of this section;

(2) Prepares immediately upon receipt
of an order for the account a written
record of the order, including the
account identification and order
number, and records thereon to the
nearest minute, by time-stamp or other
timing device, the date and time the
order is received; and

(3) Transmits on a regular basis to the
other retail forex counterparty copies of
all statements for the account and of all
written records prepared upon the
receipt of orders for the account
pursuant to paragraph (c)(2) of this
section.

(d) Related person of banking
institution establishing account at
another retail forex counterparty. No
related person of a banking institution
working in the banking institution’s
retail forex business may have an
account, directly or indirectly, with
another retail forex counterparty unless
the other retail forex counterparty:

(1) Receives written authorization to
open and maintain the account from a
person designated by the banking
institution of which it is a related
person with responsibility for the
surveillance over the account pursuant
to paragraph (a)(2) of this section; and

(2) Transmits on a regular basis to the
banking institution copies of all
statements for the account and of all
written records prepared by the other
retail forex counterparty upon receipt of
orders for such account pursuant to
paragraph (c)(2) of this section.

(e) Prohibited trading practices. No
banking institution engaging in retail
forex transactions may:

(1) Enter into a retail forex
transaction, to be executed pursuant to
a market or limit order at a price that is
not at or near the price at which other
retail forex customers, during that same
time period, have executed retail forex
transactions with the banking
institution;

(2) Adjust or alter prices for a retail
forex transaction after the transaction
has been confirmed to the retail forex
customer;

(3) Provide a retail forex customer a
new bid price for a retail forex
transaction that is higher than its
previous bid without providing a new
asked price that is also higher than its
previous asked price by a similar
amount;

(4) Provide a retail forex customer a
new bid price for a retail forex
transaction that is lower than its
previous bid without providing a new
asked price that is also lower than its
previous asked price by a similar
amount; or

(5) Establish a new position for a
retail forex customer (except one that
offsets an existing position for that retail
forex customer) where the banking
institution holds outstanding orders of
other retail forex customers for the same
currency pair at a comparable price.

§240.14 Supervision.

(a) Supervision by the banking
institution. A banking institution
engaging in retail forex transactions
shall diligently supervise the handling
by its officers, employees, and agents (or
persons occupying a similar status or
performing a similar function) of all
retail forex accounts carried, operated,
or advised by the banking institution
and all activities of its officers,
employees, and agents (or persons
occupying a similar status or performing
a similar function) relating to its retail
forex business.

(b) Supervision by officers, employees,
or agents. An officer, employee, or agent
of a banking institution must diligently
supervise his or her subordinates’
handling of all retail forex accounts at
the banking institution and all the
subordinates’ activities relating to the
banking institution’s retail forex
business.

§240.15 Notice of transfers.

(a) Prior notice generally required.
Except as provided in paragraph (b) of
this section, a banking institution must
provide a retail forex customer with 30
days’ prior notice of any assignment of
any position or transfer of any account
of the retail forex customer. The notice
must include a statement that the retail
forex customer is not required to accept
the proposed assignment or transfer and
may direct the banking institution to
liquidate the positions of the retail forex
customer or transfer the account to a
retail forex counterparty of the retail
forex customer’s selection.

(b) Exceptions. The requirements of
paragraph (a) of this section shall not
apply to transfers:

(1) Requested by the retail forex
customer;

(2) Made by the Federal Deposit
Insurance Corporation as receiver or
conservator under the Federal Deposit
Insurance Act; or

(3) Otherwise authorized by
applicable law.

(c) Obligations of transferee banking
institution. A banking institution to

which retail forex accounts or positions
are assigned or transferred under
paragraph (a) of this section must
provide to the affected retail forex
customers the risk disclosure statements
and forms of acknowledgment required
by this part and receive the required
signed acknowledgments within sixty
days of such assignments or transfers.
This requirement shall not apply if the
banking institution has clear written
evidence that the retail forex customer
has received and acknowledged receipt
of the required disclosure statements.

§240.16 Customer dispute resolution.

(a) No banking institution shall enter
into any agreement or understanding
with a retail forex customer in which
the customer agrees, prior to the time a
claim or grievance arises, to submit any
claim or grievance regarding any retail
forex transaction or disclosure to any
settlement procedure.

(b) Election of forum.

(1) Within 10 business days after the
receipt of notice from the retail forex
customer that the customer intends to
submit a claim to arbitration, the
banking institution shall provide the
customer with a list of persons qualified
in dispute resolution.

(2) The customer must, within 45
days after receipt of such list, notify the
national bank of the person selected.
The customer’s failure to provide such
notice shall give the banking institution
the right to select a person from the list.

(c) Enforceability. A dispute
settlement procedure may require
parties using the procedure to agree,
under applicable state law, submission
agreement, or otherwise, to be bound by
an award rendered in the procedure if
the agreement to submit the claim or
grievance to the procedure was made
after the claim or grievance arose. Any
award so rendered by the procedure will
be enforceable in accordance with
applicable law.

(d) Time limits for submission of
claims. The dispute settlement
procedure used by the parties may not
include any unreasonably short
limitation period foreclosing submission
of a customer’s claims or grievances or
counterclaims.

(e) Counterclaims. A procedure for the
settlement of a retail forex customer’s
claims or grievances against a banking
institution or employee thereof may
permit the submission of a counterclaim
in the procedure by a person against
whom a claim or grievance is brought if
the counterclaim:

(1) Arises out of the transaction or
occurrence that is the subject of the
retail forex customer’s claim or
grievance; and



46668 Federal Register/Vol.

76, No. 149/ Wednesday, August 3, 2011/Proposed Rules

(2) Does not require for adjudication
the presence of essential witnesses,
parties, or third persons over which the
settlement process lacks jurisdiction.

By order of the Board of Governors of the
Federal Reserve System, July 28, 2011.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. 2011-19535 Filed 8—-2-11; 8:45 am]
BILLING CODE 6210-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-64766; File No. S7-25-11]
RIN 3235-AL10

Business Conduct Standards for
Security-Based Swap Dealers and
Major Security-Based Swap
Participants

Correction

In proposed rule document number
2011-16758, appearing on pages 42396—
42455 in the issue of Monday, July 18,
2011, make the following corrections:

PART 240 § 240.15Fh—3 [Corrected]

1. On page 42455, in the third
column, §240.15Fh-3 (f)(2), paragraph
two “(g)(1)” should read “(f)(1)”.

2. On the same page, in the same
column, § 240.15Fh-3, paragraph nine
“(h)” should read “(g)”.

3. On the same page, in the same
column, third from the bottom of the
page, “(i)” should read “(h)”.

[FR Doc. C1-2011-16758 Filed 8—3—11; 8:45 am)]
BILLING CODE 1505-01-D

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 357
[Docket No. RM11-21-000]

Revision to Form No. 6

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
proposes to amend the instructions on
page 700 of FERC Form No. 6 (Form 6)
to ensure that pipelines report
interstate-only barrel and barrel-mile
data and not a combination of interstate
and intrastate throughput. The

Commission also proposes to direct
pipelines that reported combined
interstate and intrastate data on lines (1)
through (12) of page 700 of their 2010
Form 6 to file a revised page 700
containing only interstate data for the
years 2009 and 2010.

DATES: Comments are due October 3,
2011.

FOR FURTHER INFORMATION CONTACT:
Andrew Knudsen (Legal Information),
Office of the General Counsel, 888
First Street, NE., Washington, DC

20426, (202) 502—-6527,
Andrew.Knudsen@ferc.gov.

Michael Lacy (Technical Information),
Office of Energy Market Regulation,
888 First Street, NE., Washington, DC
20426, (202) 502—-8843,
Michael.Lacy@ferc.gov.

Brian Holmes (Technical Information),
Office of Enforcement, 888 First
Street, NE., Washington, DC 20426,
(202) 502—6008,
Brian.Holmes@ferc.gov.

SUPPLEMENTARY INFORMATION:
July 29, 2011.

1. The Federal Energy Regulatory
Commission (Commission) proposes to
amend the instructions on page 700,
Annual Cost of Service Based Analysis
Schedule, of FERC Form No. 6, Annual
Report of Oil Pipeline Companies,
(Form 6) to ensure that pipelines report
interstate-only barrel and barrel-mile
data and not a combination of interstate
and intrastate throughput. The
Commission also directs pipelines that
reported combined interstate and
intrastate data in any field on lines (1)
through (12) of page 700 of their 2010
Form 61 to file within 90 days of the
final rule’s publication in the Federal
Register a revised page 700 containing
only interstate data for the years 2009
and 2010.

Background

2. Page 700 of Form 6 serves as a
preliminary screening tool for pipeline
rate filings with the Commission.2
Specifically, page 700 enables shippers
to evaluate proposed rate changes under
the indexing methodology 3 and to
determine whether a pipeline’s cost of
service or per barrel-mile costs are so
substantially divergent from the
revenues produced to warrant a

1Pipelines filed their 2010 FERC Form 6 on April

18, 2011.

2 All jurisdictional pipelines are required to file
page 700, including pipelines exempt from filing
the full Form 6. 18 CFR 357.2(a)(2) and (a)(3)
(2011).

3 Cost of Service Requirements and Filing
Requirements for Oil Pipelines, Order No. 571,
FERC Stats. & Regs. T 31,006, at 31,168 (1995).

challenge.# In Order No. 620, the
Commission clarified that it intended
page 700 to include only the interstate
costs and interstate revenues, and not a
combination of interstate and intrastate
data.5

Discussion

3. The Commission proposes to
modify the instructions on page 700 to
specify that pipelines must report
interstate throughput levels and exclude
throughput associated with intrastate
movements. The current instructions on
page 700 for lines (11) and (12) may
inadvertently have caused some
pipelines to report barrel and barrel-
mile throughput that combines
interstate and intrastate data. The
instruction for line (12) on page 700
directs pipelines to report the same
barrel-mile figures as those reported on
line 33a of page 600 of the Form 6.
Similarly, the instruction for line (11)
on page 700 directs pipelines to report
the same barrel figures as those reported
on line 33b of page 601 of the Form 6.
Thus, the instructions on page 700
specify that the throughput data
reported on page 700 is the same
throughput data that is reported on page
600—601.6 The instructions for page 600
direct pipelines to include “all oils
received” by the pipeline,” which
consequently may have led some filers
to report combined interstate and
intrastate barrel-miles on lines (11) and
(12) of page 700.

4. It is an axiomatic rule of ratemaking
that the same set of costs and volumes
must be used to determine rates.? The
Commission did not intend for the cost
of service per-barrel/mile data provided
by page 700 to include interstate-only
costs and revenues alongside
throughput data that combines interstate
and intrastate totals. To address this
reporting issue, the Commission now
proposes to modify the instructions for
line (11)© and line (12) 1° of page 700 to
more precisely direct pipelines to report

4 Revisions to and Electronic Filing of the FERC
Form No. 6 and Related Uniform Systems of
Accounts, Order No. 620, FERC Stats. & Regs.

q 31,115, at 31,960, on reh’g, 94 FERC 61,130
(2001).

5Order No. 620, FERC Stats. & Regs. at 31,959,
on reh’g, 94 FERC at 61,498.

6 Pages 600—601 are entitled Statistics of
Operations.

7 Pipelines filing pages 600-601 as well as page
700 may transport both interstate and intrastate
barrels.

8 Five-Year Review of Oil Pipeline Pricing Index,
75 FR 80300, 80308 (Dec. 22, 2010), 133 FERC
{61,228, at P 85 (2010), order on reh’g, 135 FERC
161,172 (2011).

9 Instruction number 4 on page 700 of the
Form 6.

10Instruction number 5 on page 700 of the
Form 6.
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only interstate barrels and interstate
barrel-miles and not a combination of
interstate and intrastate throughput.

5. The Commission further proposes
to require pipelines that reported
throughput levels on their 2010 Form 6,
page 700 reflecting both interstate and
intrastate data to file a revised page 700
with only interstate barrels and barrel-
miles for 2009 and 2010. Moreover, the
current instructions on page 700 require
that pipelines report interstate-only data
on lines (1) through (10) relating to
various cost, revenue and other
ratemaking elements. Any pipeline that
reported combined interstate and
intrastate data on lines (1)—(10) of page
700 must also file corrections so that
page 700 only contains interstate data
for 2009 and 2010. This action ensures
the availability of complete interstate
cost per barrel-mile data consistent with
the Commission’s regulation of
interstate oil and petroleum product
pipeline rates and the intent of page 700
to enable the Commission and shippers
to analyze interstate pipeline costs.
Moreover, this requirement is consistent
with the existing instructions on page
700, which allow staff to require the

submission of cost-of-service
workpapers pursuant to the 154-B
methodology at any time.1?

Information Collection Statement

6. The Office of Management and
Budget (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules.12 Upon approval of a
collection(s) of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of an agency rule
will not be penalized for failing to
respond to these collections of
information unless the collections of
information display a valid OMB
control number. The Paperwork
Reduction Act (PRA) 13 requires each
federal agency to seek and obtain OMB
approval before undertaking a collection
of information directed to ten or more
persons or contained in a rule of general
applicability.14

7. The Commission is submitting
these reporting requirements to OMB for
its review and approval under section
3507(d) of the PRA. Comments are
solicited on the Commission’s need for

this information, whether the
information will have practical utility,
the accuracy of provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to
be collected, and any suggested methods
for minimizing the respondent’s burden,
including the use of automated
information techniques.

8. The Commission’s estimate of the
additional Public Reporting Burden and
cost related to the proposed rule in
Docket RM11-21-000 follow. The
Commission recognizes that there will
be a one-time increased burden
involved in the initial implementation
associated with: (a) Using only interstate
figures for lines 1-12 of page 700, and
(b) re-filing of revised data for lines (1)
through (12) of page 700 for 2009 and
2010. We estimate an additional one-
time burden of one-hour per filer for the
combined implementation and the re-
filing of the page 700 for the 2009 and
2010 data. For the recurring effort
involved in filing interstate data on
lines (1) through (12) of page 700 for
2011 and future years, we estimate that
the change in burden is negligible (after
the initial implementation).

Estimated addi- Total estimated Estimated addi-
Annual number tional one-time additional one- tional one-time
RM11-21, FERC Form 6 of filers burden per filer time burden cost per filer
(hr.) (hr.) ($)1°
Implementation Burden (one-time); and Re-filing of Page 700,
lines 1-12 for 2009-2010 (ONE-tIME) .....eeverrviriiriiieiie e 166 16 1 166 $68.45
LI 1 LU PRSP 166 | coveeeieeiee e 166 11,362.70

The additional one-time burden of
166 hours is being spread over the three
years for the purposes of submittal to
the Office of Management and Budget
(OMB), giving an average additional
annual burden of 55.33 hours.

Information Collection Costs: The
Commission seeks comments on the
costs and burden to comply with these
requirements.

Total additional one-time cost =
$11,362.70.

Title: FERC-6, Annual Report of Oil
Pipeline Companies.

Action: Proposed Revisions to the
FERC Form 6.

OMB Control No: 1902-0022.

11 FERC Form No. 6, Page 700 (“A respondent
may be requested by the Commission or its staff to
provide its workpapers which support the data
reported on page 700.”).

125 CFR part 1320.

1344 U.S.C. 3501-3520.

14 OMB’s regulations at 5 CFR 1320.3(c)(4)(i)
require that “Any recordkeeping, reporting, or

Respondents: Public and non-public
utilities.

Frequency of Responses: Initial
implementation and one-time re-filing
of selected data for 2009-2010.

Necessity of the Information: This
action ensures the availability of
complete interstate cost per barrel-mile
data consistent with the Commission’s
regulation of interstate oil and
petroleum product pipeline rates and
the intent of page 700 to enable the
Commission and shippers to analyze
interstate pipeline costs.

Internal review: The Commission has
reviewed the proposed changes and has
determined that the changes are
necessary. These requirements conform
to the Commission’s need for efficient

disclosure requirement contained in a rule of

general applicability is deemed to involve ten or
more persons.”’

15Based on an estimated average cost per
employee for 2011 (including salary plus benefits)
of $142,372, the estimated average hourly cost per
employee is $68.45. The average work year is 2,080
hours.

information collection, communication,
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information collection requirements.

9. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
[Attention: Ellen Brown, Office of the
Executive Director, e-mail:
DataClearance@ferc.gov, Phone: (202)
502-8663, fax: (202) 273-0873].
Comments on the requirements of this
rule may also be sent to the Office of
Information and Regulatory Affairs,

16 Although 166 pipelines file page 700, the
number of pipelines that must file corrected
information will likely be substantially less. Some
pipelines only transport interstate shipments and
thus would have reported only interstate data on
page 700. Other pipelines may have reported only
interstate data on lines (1)—(12) on page 700, and
these pipelines would not need to file additional
data.
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Office of Management and Budget,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by
e-mail to OMB at
oira_submission@omb.eop.gov. Please
reference OMB Control No. 1902—-0022,
FERC-6 and the docket number of this
proposed rulemaking in your
submission.

Environmental Analysis

10. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.?” The actions taken here
fall within categorical exclusions in the
Commission’s regulations for
information gathering, analysis, and
dissemination.?® Therefore, an
environmental assessment is
unnecessary and has not been prepared
in this rulemaking.

Regulatory Flexibility Act Certification

11. The Regulatory Flexibility Act of
1980 (RFA) requires agencies to prepare
certain statements, descriptions, and
analyses of proposed rules that will
have a significant economic impact on
a substantial number of small business
entities.1? Agencies are not required to
make such an analysis if a rule would
not have such an effect.

12. As explained above, the change to
page 700 will not increase the burden of
preparing page 700. Further, the time
required to implement changes and to
file any necessary one-time revision of
the page 700 data as specified in this
order is minimal, Thus, the Commission
concludes that the final rule would not
have a significant economic impact on
small entities.

17 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 486 FR
1750 (Jan. 22, 1988), FERC Stats. & Regs. { 30,783
(1987).

1818 CFR 380.4(a)(5).

195 U.S.C. 601-12.

Comment Procedures

13. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due 60 days from
publication in the Federal Register.
Comments must refer to Docket No.
RM11-21-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

14. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

15. Commenters that are not able to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street, NE.,
Washington, DC 20426.

16. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

Document Availability

17. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First

Street, NE., Room 2A, Washington, DC
20426.

18. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

19. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects in 18 CFR Part 357

Pipelines, Reporting and
recordkeeping requirements, Uniform
system of accounts.

By direction of the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

Note: Appendix A will not be published in
the Code of Federal Regulations

Appendix A—Summary of Proposed
Changes to FERC Form 6, Page 700

Instruction 4 is revised to read as follows:

Enter on line 11, columns b and c, the
interstate throughput in barrels for the
current and previous calendar years.

Instruction 5 is revised to read as follows:

Enter on line 12, columns b and c, the
interstate throughput in barrel-miles for the
current and previous calendar years.

Line 11 is revised to read as follows:
Total Interstate Throughput in Barrels

Line 12 is revised to read as follows:

Total Interstate Throughput in Barrel-Miles
Note: Appendix B will not be published in

the Code of Federal Regulations

Appendix B: Revised Page 700 to

Form 6

BILLING CODE 6717-01-P
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Name of Respondent This Report Is: Date of Report Year/Period of Report
- (Mo, Da, Yr)
O (1) An Original End of
O (2) A Resubmission !/

——__________Annual Cost of Service Based Analysis Schedule
1.) Use footnotes when particulars are required or for any explanations.
2.) Enter on lines 1-9, columns (b) and (c), the value the respondent's Operating & Maintenance Expenses,
Depreciation Expense, AFUDC Depreciation, Amortization of Deferred Earnings, Rate Base, Rate of Return, Return,
Income Tax Allowance, and Total Cost of Service, respectively, for the end of the current and previous calendar years.
The values shall be computed consistent with the Commission's Opinion No. 154-B et al. methodology. Any item(s) not
applicable to the filing, the pipeline company shall report nothing in columns (b) and (c).
3.) Enter on line 10, columns (b) and (c), total interstate operating revenue, as reported on page 301, for the current
and previous calendar years.
4.) Enter on line 11, columns b and c, the interstate throughput in barrels for the current and previous calendar years.
5.) Enter on line 12, columns b and c, the interstate throughput in barrel-miles for the current and previous calendar
years.
6.) If the company makes major changes to its application of the Opinion No. 154-B et al. methodology, it must
describe such changes in a footnote, and calculate the amounts in columns (b) and (c) of lines No. 1-12 using the
changed application.
7.) Arespondent may be requested by the Commission or its staff to provide its workpapers which support the data
_reported on page 700.
|

ltem Current Year Previous Year
Line (a) Amount Amount
No. (in dollars) (in doliars)
(b) ()
1 | Operating and Maintenance Expenses
2 | Depreciation Expense |
3 | AFUDC Depreciation
4 ' Amortization of Deferred Earnings
5 | Rate Base
6 | Rate of Return % (10.25% -10.25)
7 | Return on Rate Base
8 | Income Tax Allowance
9 | Total Cost of Service
10 | Total Interstate Operating Revenues
11 | Total Interstate Throughput in Barrels
12 ; Total Interstate Throughput in Barrel-Miles

[FR Doc. 2011-19652 Filed 8-2-11; 8:45 am)] January 23, 2007 (72 FR 2795). In that individuals with celiac disease, has
BILLING CODE 6717-01-C document, FDA proposed to define the  been peer reviewed by an external group
term “gluten-free,” for voluntary use in  of scientific experts, and we revised the
the labeling of foods, to mean that the assessment, as appropriate, based upon
DEPARTMENT OF HEALTH AND food does not contain an ingredient that expert comments. FDA is reopening the
HUMAN SERVICES is any species of wheat, rye, barley, or comment period for the proposed rule
a crossbred hybrid of these grains on the “gluten-free” labeling of foods to,
Food and Drug Administration (collectively referred to as ““prohibited in part, announce the availability of and
grains”); an ingredient that is derived solicit comments on the report entitled
21 CFR Part 101 from a prohibited grain and that has not  “Health Hazard Assessment for Effects
[Docket No. FDA—-2005-N—0404; formerly been processed to remove glutel} (e.g., of G.luter.l Exposure in I.ndiyiduals with
Docket No. 2005N—0279] Whgat flour); an 1ngr‘e(.ilent thi.it is Celiac Dlseas.e: Determination of
derived from a prohibited grain and that Tolerable Daily Intake Levels and Levels
RIN 0910-ZA26 has been processed to remove gluten of Concern for Gluten” (“Gluten

(e.g., wheat starch), if the use of that Report”), which discusses the Agency’s
ingredient results in the presence of 20  gluten safety assessment. The Agency
parts per million (ppm) or more gluten  also seeks comments on whether and, if

Food Labeling; Gluten-Free Labeling of
Foods; Reopening of the Comment

Period in the food; or 20 ppm or more gluten. so, how, the safety assessment should
AGENCY: Food and Drug Administration, FDA also announced in the proposed affect FDA’s proposed definition of
HHS. rule that we intended to conduct a “gluten-free”” in the final rule, and on a
ACTION: Proposed rule; reopening of safety assessment for gluten exposure number of related issues. Finally, FDA
comment period. and seek comments on the safety seeks comments on the Agency’s
assessment and its potential use in tentative conclusions that the safety
SUMMARY: The Food and Drug defining the term ‘“‘gluten-free” in the assessment-based approach may lead to
Administration (FDA) is reopening the  final rule. A report by FDA discussing a conservative, highly uncertain
comment period for the proposed rule a health hazard assessment we estimation of risk to individuals with
on the “gluten-free” labeling of foods, conducted, which included a safety celiac disease associated with very low

published in the Federal Register of assessment for gluten exposure in levels of gluten exposure; and that the
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final rule should adopt the proposed
rule’s approach to defining the term
“gluten-free,” because that approach
takes into account the availability of
reliable analytical methods and also
considers other practical factors related
to the needs of individuals with celiac
disease and their food consumption.

DATES: Submit electronic or written
comments by October 3, 2011.

ADDRESSES: You may submit comments,
identified by Docket No. FDA—2005—N—
0404 (formerly Docket No. 2005N-0279)
by any of the following methods:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Fax:301-827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
docket number and Regulatory
Information Number (RIN) for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Rhonda R. Kane, Center for Food Safety
and Applied Nutrition (HFS-820), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740—
3835, 240-402-2371, FAX 301-436—
2636; e-mail: rhonda.kane@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. The Proposed Rule

In the Federal Register of January 23,
2007 (72 FR 2795), FDA proposed to
define the term “gluten-free” for the
voluntary use in the labeling of foods to

mean that the food does not contain: (1)
An ingredient that is any species of
wheat, rye, barley, or a crossbred hybrid
of these grains (collectively referred to
as ‘“‘prohibited grains”); (2) an
ingredient that is derived from a
prohibited grain and that has not been
processed to remove gluten (e.g., wheat
flour); (3) an ingredient that is derived
from a prohibited grain and that has
been processed to remove gluten (e.g.,
wheat starch), if the use of that
ingredient results in the presence of 20
ppm or more gluten in the food; or (4)
20 ppm or more gluten. FDA stated in
the proposal that establishing a
definition of the term ““gluten-free” and
uniform conditions for its use in the
labeling of foods is necessary to ensure
that individuals with celiac disease are
not misled and are provided with
truthful and accurate information with
respect to foods so labeled and to
respond to a directive of the Food
Allergen Labeling and Consumer
Protection Act of 2004 (FALCPA) (Title
II of Pub. L. 108-282).

In response to FALCPA, FDA
convened an internal, interdisciplinary
group to review the available literature
and evaluate the current state of
knowledge about scientifically sound
approaches to establishing labeling
thresholds for gluten (as well as for the
major food allergens), including the data
needs and advantages and
disadvantages of each approach, among
other issues. The resulting FDA report,
entitled “Approaches to Establish
Thresholds for Major Food Allergens
and for Gluten in Food,” revised March
2006 (“Thresholds Report”) (Ref. 1),
described four approaches that the
Agency might consider using to
establish a gluten threshold level, if the
Agency chose to do so (Ref. 1 at pp. 2
and 42-45). As stated in the preamble
to the proposed rule, the Thresholds
Report concluded that an analytical
methods-based approach and a safety
assessment-based approach were the
two viable approaches that FDA could
use to establish a gluten threshold level
to define the food labeling term “gluten-
free” (72 FR 2795 at 2803).

Based upon the analytical methods-
based approach, FDA proposed in 2007
a gluten threshold level of < 20 ppm
(i.e., a food labeled ““gluten-free” cannot
contain 20 ppm or more gluten) as one
of the criteria to define the term “‘gluten-
free.” Under this approach, the gluten
threshold would be determined by the
sensitivity of the analytical method(s)
used to verify compliance.

FDA stated in the proposed rule (72
FR 2795 at 2803) that the Agency had
tentatively determined that enzyme-
linked immunosorbent assay (ELISA)-

based methods can be used reliably and
consistently to detect gluten at the level
of 20 ppm in a variety of food matrices.
We further stated that FDA was
tentatively considering using < 20 ppm
as the threshold gluten level, for
purposes of enforcing a regulatory
definition of “gluten-free,”” based on the
results of a method validation trial
published in the peer-reviewed
scientific literature (Ref. 2). Since the
publication of our proposed rule, FDA
has become aware that this method,
which is known as the “R5-Mendez
Method” (alternatively, also referred to
as the “ELISA R5 Mendez Method”’)
(Refs. 3 and 4), has received a Certificate
of Performance Tested>M Status from
the AOAC Research Institute (Certificate
No. 12061) (Ref. 5). This method is
recommended for determining the
gluten content of foods by the Codex
Alimentarius Commission in the 2008
revised “Codex Standard for Foods for
Special Dietary Use for Persons
Intolerant to Gluten (Codex Stan 118—
1979)” (Ref. 4).

In the proposed rule (72 FR 2795 at
2803), we mentioned two other
validated ELISA-based methods that
also can be used to detect gluten (Ref.
6). Although these ELISA-based
methods have not been certified by
AOAC International, the results of their
multi-laboratory validation, which were
published in the peer-reviewed
scientific literature, indicate that they
can reliably and consistently detect
gluten at 20 ppm in a variety of food
matrices. Similar to the R5—Mendez
Method, these two ELISA-based
methods are designed to detect the
prolamin called “gliadin” in wheat
(which represents approximately half
the total gluten proteins in wheat) and
to cross-react with the prolamins in the
other gluten-containing grains rye and
barley. These methods were validated in
Japan and are official methods of the
Japanese Ministry of Health, Labor and
Welfare (Ref. 6). Of the two ELISA-based
methods validated in Japan, FDA is
considering for use the one that is
currently commercially available in the
United States (“Morinaga method”’)
(Ref. 7).

If FDA includes in its final rule a
gluten threshold level of < 20 ppm as
one of the criteria for defining the term
“gluten-free,” the Agency has
tentatively concluded that it would use
both the ELISA R5—Mendez Method and
the Morinaga method that are discussed
in this Federal Register document (Refs.
5 and 7) to assess compliance with such
gluten threshold level for foods bearing
“gluten-free” labeling claims. By
requiring concurrence between two
validated, peer-reviewed ELISAs that
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employ different antibodies and
different methods of sample preparation
of foods for analysis, the probability of
erroneous results (e.g., false positives
and false negatives) is diminished,
which increases the confidence level of
any conclusions made based on the
results (Ref. 8). FDA seeks comments on
this tentative conclusion.

FDA'’s proposed codified language in
the proposed rule (72 FR 2795 at 2817)
pertaining to the addition of a new
§ 101.91(c) states: “Compliance. When
compliance with paragraph (b) of this
section is based on an analysis of the
food, FDA will use a method that can
reliably detect the presence of 20 ppm
gluten in a variety of food matrices,
including both raw and cooked or baked
products.” FDA tentatively concludes
that the specific analytical methods that
we will use to assess compliance with
the < 20 ppm gluten threshold level in
foods labeled “gluten free” should be
specified in codified language. Doing so
would clarify for interested stakeholders
what methodology FDA intends to use
for enforcement purposes. FDA
recognizes that for some food matrices
(e.g., fermented or hydrolyzed foods),
there are no currently available
validated methods that can be used to
accurately determine if these foods
contain < 20 ppm gluten. In such cases,
FDA is considering whether to require
manufacturers of such foods to have a
scientifically valid method ? that will
reliably and consistently detect gluten at
20 ppm or less before including a
“gluten-free” claim in the labeling of
their foods. FDA is requesting
comments on this proposed approach as
well as on whether FDA also should
require these manufacturers to maintain
records on test methods, protocols, and
results and to make these records
available to FDA upon inspection.

II. Health Hazard/Safety Assessment for
Gluten Exposure in Individuals with
Celiac Disease

The second possible approach
deemed in the Thresholds Report to be
feasible for establishing a gluten
threshold level is the safety assessment-
based approach. Under the safety
assessment-based approach, the labeling
threshold is determined at least in part
on the basis of a ““safe” level or

1 A scientifically valid method for purposes of
substantiating a “‘gluten-free” claim for foods
matrices where formally validated methods (e.g.,
that underwent a multi-laboratory performance
evaluation) do not exist is one that is accurate,
precise, and specific for its intended purpose and
where the results of the method evaluation are
published in the peer-reviewed scientific literature.
In other words, a scientifically valid test is one that
consistently and reliably does what it is intended
to do.

“tolerable daily intake” (TDI) of a
substance as calculated using the No
Observed Adverse Effect Levels
(NOAELSs) and the Lowest Observed
Adverse Effect Levels (LOAELS) from
available dose-response data in animals
or humans and applying one or more
appropriate “uncertainty factors” to
account for gaps, limitations, and
uncertainty in the data and for inter-
individual difference (i.e., variability
among individuals within the target
population) (Ref. 1 at pp. 42—43). In the
proposed rule, we stated that FDA
would conduct a safety assessment for
gluten exposure consistent with the
safety assessment-based approach
described in the Thresholds Report (72
FR 2795 at 2803).

We completed a health hazard
assessment of the adverse health effects
of gluten exposure in individuals with
celiac disease that included a safety
assessment for gluten. We submitted a
report on this health hazard assessment,
the Gluten Report (Ref. 9), to a group of
external scientific experts for peer
review, and revised the document, as
appropriate, considering the experts’
comments. The report concerning the
external peer review is available for
public review, and can be accessed at
the Agency’s Web site http://www.fda.
gov/downloads/Food/ScienceResearch/
ResearchAreas/RiskAssessmentSafety
Assessment/UCM264150.pdf.

FDA is now reopening the comment
period on the proposed rule, in part, for
the purpose of announcing the
availability of, and soliciting comments
on, our Gluten Report. The Agency also
invites comments on whether and, if so,
how the safety assessment should affect
FDA'’s proposed definition of the food
labeling term “‘gluten-free” in the final
rule, and on a number of related issues.

FDA'’s assessment of the adverse
health effects of gluten exposure in
individuals with celiac disease
presented in the Gluten Report followed
established hazard assessment
components and approaches used
within the Center for Food Safety and
Applied Nutrition (CFSAN) to
determine TDIs for chemical and natural
toxin contaminants in foods. The
assessment combined safety and risk
assessment principles, and the
determination of TDIs relied primarily
on human dose-response data from
prospectively-designed challenge
studies in which NOAELs and/or
LOAELS are available. In the Gluten
Report, FDA examines and provides an
overview of the nature and
characteristics of the adverse effects
associated with celiac disease found in
susceptible individuals, and an

overview of gluten proteins involved in
inducing these effects.

The Gluten Report also describes the
nature of the evaluation FDA performed
on the available dose-response and
adverse health effects data associated
with celiac disease. As explained in the
Gluten Report, the Agency conducted a
review of relevant gluten challenge and
other dose-response studies and
assessed these studies for routes of
exposure, type of challenge material,
timing of adverse response, type of
adverse response, age groups of subjects,
and other relevant dose-response
characteristics. Based on the timing of
adverse responses to gluten exposure,
studies were delineated and assessed in
the following reaction timeframes:
Acute (hours up to and including 14
days), subchronic (greater than 14 days
up to and including 3 months), and
chronic (greater than 3 months). The
types of adverse responses from dose-
response studies characterized and
assessed were the following:
Morphological and/or physiological
adverse health effects (e.g., adverse
changes in the small intestinal mucosa,
gastrointestinal absorption measures, or
immune response) and clinical adverse
health effects (e.g., diarrhea,
constipation, abdominal pain, or
fatigue). Also, gluten dose-response data
were divided based on age of the
subjects participating in the studies
with children, represented by
individuals from 1 year up to and
including 18 years of age, and adults,
represented by individuals greater than
18 years of age. These different
categorizations allowed for
characterization and comparison of TDIs
and other safety assessment
determinations from a variety of studies
based on adverse health response type
(i.e., morphological and/or
physiological or clinical), duration of
gluten exposure (i.e., acute, subchronic,
or chronic) and age (i.e., children or
adults) of sensitive subjects with celiac
disease. We calculated the TDI levels for
gluten in both children and adults with
celiac disease to be 0.4 milligrams (mg)
gluten/day for adverse morphological
and/or physiological adverse health
effects and 0.015 mg gluten/day for
clinical adverse health effects
(regardless of the duration of gluten
exposure). Further details about this
calculation are available in the safety
assessment itself.

In cases where more than one
appropriate study was available for a
given assessment category (e.g., acute
gluten exposures leading to
morphological health effects in
children), this assessment identified a
“critical study” of high quality in line
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with the safety assessment procedure
from which to estimate TDIs for the
respective category. Once the NOAELs
and/or LOAELs of the critical studies
were determined from these data, a
single 10-fold uncertainty factor was
applied to account for inter-individual
variability. In cases in which only
LOAELs were available, a second 10-
fold uncertainty factor to extrapolate
from LOAEL values to NOAEL values
was applied, which resulted in a 100-
fold (i.e., 10 x 10) reduction in the
estimated TDI gluten levels.

As described in the Gluten Report,
FDA also used the U.S. Department of
Agriculture Continuing Survey of Food
Intake by Individuals (CSFII) for the
combined survey years of 1994 to 1996
and 1998 (Ref. 10) to conduct an
exposure assessment in which a number
of estimates of gluten consumption from
food products are determined and
presented (Ref. 9). Due to the absence of
sufficient study data on actual dietary
intakes of individuals with celiac
disease, FDA had to make certain
assumptions about how foods labeled
“gluten-free”” might be used by these
persons. For example, in our gluten
exposure assessment, we assumed that
Americans with celiac disease would
substitute “gluten-free”” versions of the
same types and quantities of foods that
represent major sources of gluten
consumed by persons who do not have
celiac disease. Also, we assumed that all
of the “gluten-free” versions of these
foods would contain a uniform trace
amount of gluten, representing the
different estimated gluten levels of
concern (LOCs) for these foods
corresponding to the different TDIs of
gluten we identified.

Based upon CSFII data, at the 90th
percentile level of intake of ““all celiac
disease grain foods,” the estimated
gluten LOC values for individuals with
celiac disease presented in the Gluten
Report range from 0.01 ppm to 0.6 ppm,
depending upon the corresponding age
group and whether the type of adverse
health effects are clinical or
morphological and/or physiological in
nature. The lowest gluten and most
conservative LOC value associated with
a TDI that we estimated, 0.01 ppm
gluten, would: (1) Be protective of the
vast majority of individuals with celiac
disease ages 1 year and older, including
those most sensitive to gluten and (2)
not cause clinical, morphological, and/
or physiological adverse health effects.
FDA tentatively concludes that, based
on the LOGCs identified in the safety
assessment-based approach, the Agency
should not use that approach in
defining “gluten-free” because the
estimation of risk to individuals with

celiac disease associated with very low
levels of gluten exposure may be
conservative and highly uncertain.

Specific details with regard to the
methodologies used, data considered,
and conclusions can be found in the
Gluten Report. FDA is interested in
receiving public comments on the safety
assessment and, in particular, comments
concerning: (1) The assessment
approach used, (2) the assumptions
made, (3) the data considered, and (4)
the transparency and clarity of the
Gluten Report.

III. Discussion

A. Gluten Threshold Level of < 20 ppm
To Define, in Part, the Term “Gluten-
Free”

We proposed to use an analytical
methods-based approach to adopt a
gluten threshold level of < 20 ppm as
one of the criteria for defining the term
“gluten-free.” Were we to move forward
with this analytical methods-based
approach, FDA is considering using
both the two ELISA-based methods
discussed in this Federal Register
document (Refs. 5 and 7) when analysis
of a food would be necessary in order
to determine regulatory compliance
with FDA’s definition of “gluten-free”
for a food bearing such a labeling claim.
For the reasons discussed in this
section, FDA tentatively concludes that,
in the final rule, the definition of
“gluten-free” should follow the
proposed rule’s analytical methods-
based approach, which takes into
account the availability of reliable
analytical methods and also considers
other practical factors related to the
needs of individuals with celiac disease
and their food consumption.

In the Thresholds Report, as well as
in the proposed rule, FDA noted that the
Agency'’s decisions in setting a
threshold for gluten would require
consideration of factors, such as “ease of
compliance and enforcement,
stakeholder concerns (i.e., industry,
consumers, and other interested
parties), economics (e.g., cost/benefit
analysis), trade issues, and legal
authorities” (Ref. 1 at p. 45 and 72 FR
2795 at 2800). First, in order to enforce
a regulatory definition of “gluten-free,”
it is essential that the Agency have
analytical methods that have been
validated to detect the level of gluten at
the cutoff point that the Agency uses to
establish a gluten threshold level as a
criterion to define the term “gluten
free.” At the current time, FDA is not
aware of any analytical methods that
have been validated to reliably and
consistently detect gluten below 20

We also note that the proposed
analytical methods-based threshold
level of < 20 ppm gluten would be
consistent with international standards
currently in place. In 2008, after the
issuance of the proposed rule, the Codex
Alimentarius Commission adopted a
revised “Codex Standard for Foods for
Special Dietary Use for Persons
Intolerant to Gluten (Codex Stan 118—
1979)” (Ref. 4). This Codex standard
established a threshold of 20 mg gluten
per kilogram (kg) product (which is
equivalent to 20 ppm gluten) for foods
labeled “‘gluten-free.” 2 In 2009, the
Commission of European Communities
issued a regulation (Ref. 13), in part,
requiring that foods labeled “gluten-
free”” not contain more than 20 ppm
gluten. This regulation is binding and
applicable in all Member States of the
European Union, which currently
represents 27 countries in Europe (Refs.
13 and 14).

The European Union level of 20 ppm
is consistent with statements by some
celiac disease researchers and some
epidemiologic evidence suggesting that
variable trace amounts and
concentrations of gluten in foods can be
tolerated by most individuals with
celiac disease without causing adverse
health effects (Refs. 15 through 20).
These statements and studies were
considered in the safety assessment, but
because these do not provide dose-
response data necessary for
development of a hazard/safety
assessment, they were not factored into
that analysis. FDA seeks comments on
this research, conducted in Europe,
much of which was focused on
identifying a maximum threshold value
for trace amounts of gluten in “‘gluten-
free” diets. In their research report, a
group of Spanish researchers described
the importance of identifying such a
maximum tolerable level of gluten in
“gluten-free” foods to people with
celiac disease:

Although alternative therapies are now
being researched * * *, the only treatment
available nowadays for those suffering from
celiac disease is to adhere to a strict gluten-
free diet for life. This includes a combination
of consumption of naturally gluten-free
foods, such as meat, fish, fruit, vegetables,
legumes, eggs and dairy products with
gluten-free substitutes of bread, cookies,
pasta and other cereal-based foods. Gluten-

2The Foreign Agriculture Organization and
World Health Organization jointly created the
Codex Alimentarius Commission, in part, to
develop food standards and guidelines as well as
related codes of practice to protect the health of
consumers and to facilitate international trade (Ref.
11). There are currently more than 185 countries,
including the United States, that are eligible to
participate in the decision-making process to
develop Codex standards (Ref. 12).
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free products intended for dietary use have
two main roles. On the one hand, they are
essential for achieving a balanced diet and on
the other, they minimize the differences with
the diet of noncoeliac patients. These two
roles should not be underestimated, the
former should provide the appropriate energy
and nutrients required for a healthy diet and
the latter improves socialization of celiac
patients, preventing them from looking
different, from feeling deprivation and
consequently from committing transgression.
This is particularly important for the newly
diagnosed as they are often undernourished,
especially in cases in which a late diagnosis
has occurred. This is also crucial during
adolescence, widely documented as the most
difficult stage to manage a strict gluten-free
diet. Considering the important role of
gluten-free products in the diet of coeliac
patients, the quality of these products should
be carefully assessed and reviewed. (Ref. 19).

FDA considers the points made by
Gilbert and her colleagues to be
important considerations in defining the
term ‘“‘gluten-free.” To the extent it is
possible to do so and protect public
health, we believe that we should set a
gluten threshold level for “gluten free”
labeling that best assists most
individuals with celiac disease in
adhering life-long to a “gluten-free” diet
without causing adverse health
consequences. If the prevalence of
persons with celiac disease not
following a ‘“‘gluten-free” diet increases
because there are fewer foods labeled
“gluten-free” to choose from (because
the criteria for making “gluten-free”
labeling claims are too stringent for
most food manufacturers to meet) or
such foods become more expensive
(because any changes made by
manufacturers to enable them to meet
more stringent criteria to make foods
labeled “‘gluten-free” may increase their
production costs), then these
individuals could be at a higher risk of
developing serious health complications
and other diseases associated with
celiac disease. In other words, moving
to a definition of “gluten-free”” that
adopts a criterion that is much lower
than < 20 ppm gluten could have an
adverse impact on the health of
Americans with celiac disease.

A consequence of using the analytical
methods-based approach is that the
words “gluten-free”” could be used on a
product that is not, in fact, entirely free
of gluten. There is precedent in FDA
regulations on defined “free” nutrient
content labeling claims to allow up to a
specified measurable amount of the
substance that is the subject of each of
those claims to be present in the food.
For example, per reference amount
customarily consumed or per labeled
serving, a food labeled “fat free” could
contain < 0.5 gram (g) of fat

(§101.62(b)(1)({) (21 CFR
101.62(b)(1)(i))), a food labeled
‘““cholesterol free” could contain < 2 mg
cholesterol (§101.62(d)(1)(i)(A)), and a
food labeled ““sodium free” could
contain < 5 mg sodium (21 CFR
101.61(b)(1)(i)). FDA seeks comments
regarding whether, in light of FDA’s
safety assessment and the data
underlying it, the possible presence of
more than 0.01 ppm but < 20 ppm
gluten in a food bearing a “gluten-free”
labeling claim would be a material fact
that must be disclosed on the label in
order to prevent a “‘gluten-free” claim
from being false or misleading under the
statutory definitions of misbranding
found at 21 U.S.C. 321(n) and 343(a).

FDA also seeks comments, data, and
any other information related to the
issue of whether a “gluten-free” claim
on foods that contain a trace level of
gluten greater than 0.01 ppm but < 20
ppm should be qualified in a way to
ensure that the claim is truthful and not
misleading. In the proposed rule (72 FR
2795 at 2803 and 2804), the Agency
discussed and requested comments on
whether the addition of qualifying
language would be necessary in order to
inform individuals with celiac disease
that a food labeled “‘gluten-free”
nonetheless could contain the amount
of gluten permitted by whatever labeling
threshold level FDA established in a
final rule. For example, an asterisk
could be placed immediately after the
term ‘““gluten-free” (i.e., “gluten-free*”’)
on a food label or in food labeling, with
a clarifying statement located in close
proximity to that claim in a print size
no smaller than V46 of an inch (e.g.,
“does not contain 20 ppm or more
gluten” or ““does not contain 20
micrograms or more gluten per 100
grams food”). In light of the safety
assessment, and because FDA
previously received very few comments
on this issue, we are soliciting public
comments again on whether it would be
necessary to accompany any ‘“gluten-
free’” labeling claim with the addition of
qualifying language. Also, we request
comments on the wording for any
qualifying language and on its proximity
to a “gluten-free”” claim appearing on a
food label or in food labeling.

B. Gluten Threshold Lower Than < 20
ppm To Define, in Part, the Term
“Gluten-Free”

FDA is considering whether and how
the results of the safety assessment
should alter the Agency’s proposed
definition of “gluten-free.” We
recognize that there are highly sensitive
individuals with celiac disease who
may not be fully protected if they
consume foods containing a trace level

of gluten above 0.01 ppm but below 20
ppm. Therefore, we are seeking
comments on whether a “gluten free”
claim based on a < 20 ppm threshold
should be accompanied by a qualifying
statement. FDA has tentatively
concluded, however, that < 20 ppm
gluten is the appropriate threshold level
to use as a criterion to define the food
labeling term ‘““gluten-free.” As
previously noted, FDA is concerned that
adoption of a gluten threshold level that
is lower than < 20 ppm may have the
unintended and unwanted effect of
making it more difficult for those with
celiac disease to adhere to a life-long
“gluten-free”” diet, thereby putting those
individuals at increased risk of
developing serious health complications
and other diseases associated with
celiac disease.

FDA'’s concern is based on questions
about whether food manufacturers of
multi-ingredient foods, especially grain-
based products, could comply with a
gluten threshold level much lower than
< 20 ppm. Even if a lower gluten
threshold level could be enforced, we
do not know if it would: (1) Influence
some U.S. food manufacturers to
discontinue labeling their products
“gluten-free” because they cannot
consistently and reliably meet a lower
gluten threshold level, (2) discourage
other U.S. food companies from
becoming manufacturers of foods
labeled “‘gluten-free,” (3) resultin a
significant increase in the cost of foods
labeled “‘gluten-free,” or (4) negatively
affect international trade of foods
labeled “‘gluten-free,” thereby affecting
the availability of certain foods to those
individuals with celiac disease.

Therefore, FDA invites comments,
supported by data and any other
information, on the potential impact the
adoption a gluten threshold level lower
than < 20 ppm as a criterion to define
the term ““gluten-free” might have on
manufacturers of foods labeled “gluten-
free” and on celiac disease consumers of
those foods.

FDA seeks to define the term “gluten-
free” to assist as many individuals with
celiac disease as possible in identifying
foods that they can eat without
experiencing adverse health effects. If
FDA adopts the proposed < 20 ppm
gluten threshold level as one of the
criteria to define the term “‘gluten-free”
in the final rule, the Agency will remain
open to the feasibility and desirability of
revising this criterion as more sensitive
methods to detect gluten become
available or if FDA determines in the
future that further research on celiac
disease indicates that the adoption of a
lower gluten threshold level for foods
labeled “‘gluten-free” is warranted to be
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adequately protective of the celiac
disease population. FDA is interested in
receiving data and comments that will
help identify the proportion of the
population of individuals with celiac
disease that may experience adverse
health effects as a result of exposure to
gluten at levels between 0.01 ppm and
< 20 ppm.

C. Gluten Threshold to Define, in Part,
the Term ‘“Low-Gluten”

In the proposed rule (72 FR 2795 at
2804), we noted that Australia and New
Zealand have developed a two-tiered
approach to gluten-related food labeling
by setting regulatory standards for
“gluten-free,” meaning no detectable
gluten, and “low-gluten,” meaning no
more than 20 mg gluten per 100 g of the
food (which is equivalent to no more
than 200 ppm gluten in the food). In the
Preliminary Regulatory Impact Analysis
section (72 FR 2795 at 2811 and 2812)
and the Regulatory Flexibility Analysis
section (72 FR 2795 at 2813) of the
proposed rule, we evaluated an
alternative regulatory option (referred to
as “Option 6”), under which we would
define and allow in food labeling both
of the claims “low gluten” and ““gluten
free.” The “Option 6” analysis used <
20 ppm gluten as a criterion for defining
the term “gluten-free,” with the
suggestion that an amount higher than
20 ppm would be specified as a
criterion for defining the term “low-
gluten.” The proposed rule did not
identify any specific amount of gluten to
define the term “low-gluten”” because
we did not have sufficient scientific
data to recommend such a level, nor
does FDA have such data today.

In light of the findings of FDA’s safety
assessment and the discussion in this
Federal Register document of factors
that could influence the Agency’s
decision on how to define the term
“gluten-free,” FDA believes that it
would be helpful to again solicit
comments about any reasons that would
support a gluten threshold level to
define, in part, the food labeling claim
“low-gluten.” If such reasons exist, FDA
is also seeking comments on the specific
gluten threshold level and any other
criteria that the Agency should use to
define the term “low-gluten.”

IV. Request for Comments

In addition to comments on the issues
raised elsewhere in this Federal
Register document, we are interested in
any data and information not identified
in this Federal Register document, the
Gluten Report, or the proposed rule, that
we should consider in establishing a
gluten threshold level as one of the

criteria to define the food labeling term
“gluten free.”

V. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

VI. Electronic Access

Persons with access to the Internet
may obtain FDA’s report on the health
hazard assessment it conducted, the
Gluten Report, at http://www.fda.gov/
downloads/Food/ScienceReseacrh/
ReseacrhAreas/RiskAssessmentSafety
Assessment/UCM264152.pdf.
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Dated: July 28, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-19620 Filed 8-2-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 40 and 49
[REG-112841-10]

RIN 1545-BJ40

Indoor Tanning Services; Cosmetic
Services Excise Taxes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of public hearing on
proposed rulemaking.

SUMMARY: This document provides
notice of public hearing on proposed
rulemaking providing guidance on the
indoor tanning services excise tax
imposed by the Patient Protection and
Affordable Care Act. These regulations

affect users and providers of indoor
tanning services.

DATES: The public hearing is being held
on Tuesday, October 11, 2011, at 10 a.m.
The IRS must receive outlines of the
topics to be discussed at the public
hearing by September 28, 2011.
ADDRESSES: The public hearing is being
held in the IRS Auditorium, Internal
Revenue Service Building, 1111
Constitution Avenue, NW., Washington,
DC 20224. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.

Mail outlines to CC:PA:LPD:PR (REG—
112841-10), Room 5205, Internal
Revenue Service, POB 7604, Ben
Franklin Station, Washington, DG
20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CCG:PA:LPD:PR (REG-112841-10),
Couriers Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS-REG—
112841-10).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Michael H. Beker at (202) 622—3130;
concerning submissions of comments,
the hearing and/or to be placed on the
building access list to attend the hearing
Regina Johnson at (202) 622-7180 (not
a toll-free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed rulemaking (REG—
112841-10) that was published in the
Federal Register on Tuesday, June 15,
2010 (75 FR 33740). The notice also
announced that a hearing will be
scheduled if requested by the public in
writing by September 13, 2010.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. A period of 10
minutes is allotted to each person for
presenting oral comments. After the
deadline has passed, persons who have
submitted written comments and wish
to present oral comments at the hearing
must submit an outline of the topics to
be discussed and the amount of time to
be devoted to each topic (a signed
original and four copies) by September
28, 2010.

The IRS will prepare an agenda
containing the schedule of speakers.
Copies of the agenda will be made
available free of charge, at the hearing.
Because of access restrictions, the IRS
will not admit visitors beyond the
immediate entrance area more than 30
minutes before the hearing starts. For

information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
document.

LaNita Van Dyke,

Branch Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedure and
Administration).

[FR Doc. 2011-19597 Filed 8—2—11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 54
[REG-120391-10]
RIN 1545-BJ58

Requirements for Group Health Plans
and Health Insurance Issuers Relating
to Coverage of Preventive Services
Under the Patient Protection and
Affordable Care Act

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: Elsewhere in this issue of the
Federal Register, the IRS is issuing an
amendment to temporary regulations
published July 19, 2010, under the
provisions of the Patient Protection and
Affordable Care Act (the Affordable Care
Act) relating to coverage of preventive
services without any participant cost
sharing. The IRS is issuing the
temporary regulations at the same time
that the Employee Benefits Security
Administration of the U.S. Department
of Labor and the Center for Consumer
Information & Insurance Oversight of
the U.S. Department of Health and
Human Services are issuing a
substantially similar amendment to
interim final regulations published July
19, 2010 with respect to group health
plans and health insurance coverage
offered in connection with a group
health plan under the Employee
Retirement Income Security Act of 1974
and the Public Health Service Act. The
temporary regulations provide guidance
to employers, group health plans, and
health insurance issuers providing
group health insurance coverage. The
text of those temporary regulations also
serves as the text of these proposed
regulations.

DATES: Written or electronic comments
and requests for a public hearing must
be received by October 3, 2011.
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ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-120391-10), room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered to:
CC:PA:LPD:PR (REG-120391-10),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC 20224.
Alternatively, taxpayers may submit
comments electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-120391—
10).

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Karen Levin
at 202—622-6080; concerning
submissions of comments, Treena
Garrett at 202—622-7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

The temporary regulations published
elsewhere in this issue of the Federal
Register amend § 54.9815—-2713T of the
Miscellaneous Excise Tax Regulations.
The proposed and temporary
regulations are being published as part
of a joint rulemaking with the
Department of Labor and the
Department of Health and Human
Services (the joint rulemaking). The text
of those temporary regulations also
serves as the text of these proposed
regulations. The preamble to the
temporary regulations explains the
temporary regulations and these
proposed regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulation does not impose a collection
of information requirement on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, this regulation
has been submitted to the Chief Counsel
for Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any

written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS.
Comments are specifically requested on
the clarity of the proposed regulations
and how they may be made easier to
understand. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by a
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the hearing will be published
in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Karen Levin,
Office of the Division Counsel/Associate
Chief Counsel (Tax Exempt and
Government Entities), IRS. The
proposed regulations, as well as the
temporary regulations, have been
developed in coordination with
personnel from the U.S. Department of
Labor and the U.S. Department of
Health and Human Services.

List of Subjects in 26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 54, as
proposed to be amended on July 19,
2010, at 75 FR 41787. is further
proposed to be amended as follows:

PART 54—PENSION EXCISE TAXES

Paragraph 1. The authority citation
for part 54 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 54.9815-2713, as
proposed to be added at 75 FR 41788,
July 19, 2010, is amended by revising
paragraph (a)(1)(iv) to read as follows:

§54.9815-2713 Coverage of preventive
health services.

(a] * % %

(1) * % %

(iv) [The text of proposed § 54.9815—
2713(a)(1)(iv) is the same as the text of
§54.9815-2713T(a)(1)(iv) published
elsewhere in this issue of the Federal
Register].

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2011-19685 Filed 8—1-11; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721
[EPA-HQ-OPPT-2011-0108; FRL-8878-3]
RIN 2070-AB27

Tris carbamoyl triazine; Proposed
Modification of Significant New Uses

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Under section 5(a)(2) of the
Toxic Substances Control Act (TSCA),
EPA is proposing to amend the
significant new use rule (SNUR) for the
chemical substance identified
generically as tris carbamoyl triazine,
which was the subject to
premanufacture notice (PMN) P-95—
1098. This action would amend the
SNUR to allow certain uses without
requiring a significant new use notice
(SNUN), and would extend SNUN
requirements to certain additional uses.
EPA is proposing this amendment based
on review of new toxicity test data.
DATES: Comments must be received on
or before September 2, 2011.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2011-0108, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Document Control Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

e Hand Delivery: OPPT Document
Control Office (DCO), EPA East Bldg.,
Rm. 6428, 1201 Constitution Ave., NW.,
Washington, DC. Attention: Docket ID
Number EPA-HQ-OPPT-2011-0108.
The DCO is open from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
DCO is (202) 564—8930. Such deliveries
are only accepted during the DCO’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPPT—
2011-0108. EPA’s policy is that all
comments received will be included in
the docket without change and may be
made available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
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whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the docket and made available
on the Internet. If you submit an
electronic comment, EPA recommends
that you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the docket index available
at http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available electronically at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Tracey
Klosterman, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone

number: (202) 564—2209; e-mail
address: klosterman.tracey@epa.gov.

For general information contact: The
TSCA—-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, import,
process, or use the chemical substance
identified generically as tris carbamoyl
triazine (PMN P-95-1098). Potentially
affected entities may include, but are
not limited to:

e Manufacturers, importers, or
processors of the subject chemical
substance (NAICS codes 325 and
324110), e.g., chemical manufacturers
and petroleum refineries.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
§721.5. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import certification
requirements promulgated at 19 CFR
12.118 through 12.127; see also 19 CFR
127.28. Chemical importers must certify
that the shipment of the chemical
substance complies with all applicable
rules and orders under TSCA. Importers
of chemicals subject to a final SNUR
must certify their compliance with the
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, any persons who export or
intend to export a chemical substance
that is the subject of a proposed or final
SNUR are subject to the export
notification provisions of TSCA section
12(b) (15 U.S.C. 2611(b)) (see § 721.20),
and must comply with the export

notification requirements in 40 CFR part
707, subpart D.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specitic examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

A. What action is the agency taking?

In the Federal Register of August 20,
1998 (63 FR 44562) (FRL-5788-7), EPA
published a final SNUR (codified at
§721.9719) for the chemical substance
identified generically as tris carbamoyl
triazine (PMN P—-95-1098), in
accordance with the procedures at
§721.160.

EPA is proposing to amend the
requirements of the SNUR as detailed in
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this unit. The modified SNUR would
require persons who intend to
manufacture, import, or process the
chemical substance for an activity
designated as a significant new use to
notify EPA at least 90 days before
commencing that activity. The docket
established for this proposed SNUR is
available under docket ID number EPA—
HQ-OPPT-2011-0108. The docket
includes information considered by the
Agency in developing the final rule and
the modified TSCA section 5(e) consent
order negotiated with the PMN
submitter.

PMN Number P-95-1098

Chemical name: Tris carbamoyl
triazine (generic).

CAS number: Not available.

Effective date of the TSCA section 5(e)
consent order: April 25, 1997.

Effective date of the modified TSCA
section 5(e) consent order: December 1,
2010.

Federal Register publication date and
reference for the final SNUR: August 20,
1998 (63 FR 44562).

Basis for the modified TSCA section
5(e) consent order: The generic (non-
confidential) use of the PMN substance
is as a cross linking resin. The original
TSCA section 5(e) consent order was
issued under sections 5(e)(1)(A)(i),
5(e)(1)(A)(ii)(1), and 5(e)(1)(A)(ii)(ID)
based on the findings that the chemical
substance may present an unreasonable
risk of injury to the environment, that it
will be produced in substantial
quantities, and there may be significant
or substantial human exposure to the
chemical substance. The original 5(e)
consent order required establishment of
a hazard communication program;
established a maximum manufacture
and importation volume limit for
submission of required human health
testing; and prohibited purposeful or
predictable releases of the PMN
substance in concentrations that exceed
40 parts per billion (ppb) in surface
waters. The proposed SNUR for this
chemical substance is based on and
consistent with the provisions of the
modified TSCA section 5(e) consent
order, discussed below. The proposed
SNUR designates as a ‘‘significant new
use”’ the absence of the protective
measures required in the corresponding
modified consent order.

Human Health Toxicity Concerns:
During the initial PMN review process,
EPA established a no-observable-effect
level (NOEL) of 15 mg/kg/day and a
lowest-observable-effect level (LOEL) of
150 mg/kg/day for systemic effects
based on the results of a 28-day
inhalation study in rats on the PMN
substance, but did not determine that

the PMN substance may present an
unreasonable risk to human health as a
result of expected exposure. However,
the TSCA section 5(e) consent order
required the PMN submitter to complete
and submit a prenatal developmental
toxicity study at a certain production
volume limit. This is consistent with the
exposure-based finding pursuant to
section 5(e)(1)(A)@ii)(II) of TSCA. The
PMN submitter completed this study
and based on the results the Agency
established a NOEL of 30 mg/kg/day for
maternal toxicity and 1,000 mg/kg/day
for fetal toxicity. Using the results from
both this prenatal developmental study
and the earlier 28-day study, the Agency
then reevaluated the predicted
workplace exposures and determined
that there may be an unreasonable risk
of maternal and systemic toxicity
resulting from unprotected inhalation
exposure to the PMN substance.

Ecotoxicity Concerns: In addition, to
address Agency environmental
concerns, the PMN submitter completed
a fish early-life stage toxicity test and a
daphnid chronic toxicity test on the
PMN substance. During the initial
review of the PMN, EPA’s preliminary
Ecological Structural Activity
Relationship (EcoSAR) analysis of test
data on structurally analogous
substances resulted in a predicted
toxicity to aquatic organisms at
concentrations that exceed the
concentration of concern (COC) of 40
ppb of the PMN substance in surface
waters. Based on the results of the
submitted fish and daphnid tests, fish
were identified as the most sensitive
species and a revised COC for aquatic
toxicity of 66 ppb was established.
Based on the revised COC, EPA then
performed environmental modeling
assessments for the PMN releases to
surface waters and determined that the
new COC would not be exceeded under
expected conditions of manufacture,
import, processing, distribution in
commerce, use or disposal of the PMN
substance.

The Agency concluded, after
examining this new information and
reexamining the test data and other
information supporting its findings
under section 5(e)(1)(A)(ii)(I) of TSCA in
the original TSCA section 5(e) consent
order, that the finding that certain
activities involving the substance may
present an unreasonable risk of injury to
the environment is no longer supported.
The Agency also concluded that certain
additional activities involving the
substance may present an unreasonable
risk of injury to human health, pursuant
to 5(e)(1)(A)(ii)(). To conform with
these findings and to protect against the
remaining potential risks, the Agency

has modified the TSCA section 5(e)
consent order (“modified order”); these
modifications became effective on
December 1, 2010. The modified TSCA
section 5(e) consent order:

1. Identifies those forms of the PMN
substance that are exempt from the
provisions of the consent order. These
exemptions apply to quantities of the
PMN substance after it has been
completely reacted (cured).

2. Adds protection in the workplace
requirements for respiratory protection
and alternative New Chemical Exposure
Limit (NCEL) exposure monitoring to
address the newly-identified potential
risks from inhalation exposure in the
workplace.

3. Revises the hazard communication
requirements to add the human health
hazard and exposures and remove the
environmental hazards and exposures.

4. Removes all release to water
requirements.

5. Revises the recordkeeping
requirements to reflect the
aforementioned modified consent order
requirements.

The proposed rule would conform to
the scope of the significant new uses in
the SNUR to mirror the modified
consent order.

Recommended testing: EPA has
determined that the results of the 90-day
inhalation toxicity test in rats (OPPTS
Test Guideline 870.3465) would help
further characterize the human health
effects of the PMN substance. The
modified TSCA section 5(e) consent
order does not require submission of the
aforementioned information at any
specified time or production volume.
However, the order’s restrictions on
manufacturing, import, processing,
distribution in commerce, use and
disposal of the PMN substance will
remain in effect until the order is
modified or revoked by EPA based on
submission of that or other relevant
information.

B. What is the agency’s authority for
taking this action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including the TSCA section 5(a)(2)
factors, listed in Unit III. of this
document. Once EPA determines that a
use of a chemical substance is a
significant new use, TSCA section
5(a)(1)(B) and 40 CFR part 721 requires
persons to submit a significant new use
notice (SNUN) to EPA at least 90 days
before they manufacture, import, or
process the chemical substance for that
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use. Persons who must report are
described in § 721.5.

EPA may respond to SNUNSs by,
among other things, issuing or
modifying a TSCA section 5(e) consent
order and/or amending the SNUR
promulgated under TSCA section
5(a)(2). Amendment of the SNUR will
often be necessary to allow persons
other than the SNUN submitter to
engage in the newly authorized use(s),
because even after a person submits a
SNUN and the review period expires,
other persons still must submit a SNUN
before manufacturing on processing for
the significant new use. Procedures and
criteria for modifying or revoking SNUR
requirements appear at § 721.185.

III. Significant New Use Determination

Section 5(a)(2) of TSCA states that
EPA’s determination that a use of a
chemical substance is a significant new
use must be made after consideration of
all relevant factors, including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

¢ The extent to which a use changes
the type or form of exposure to human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In addition to these factors
enumerated in TSCA section 5(a)(2), the
statute authorizes EPA to consider any
other relevant factors.

To determine what would constitute a
significant new use for the chemical
substance identified generically as Tris
carbamoyl triazine (PMN P-95-1098),
EPA considered relevant information
about the toxicity of the chemical
substance, likely human exposures and
environmental releases associated with
possible uses, taking into consideration
the four bulleted TSCA section 5(a)(2)
factors listed in this unit.

IV. Rationale for the Proposed Rule

During review of PMN P-95-1098, the
chemical substance identified
generically as tris carbamoyl triazine,
EPA concluded that regulation was
warranted under TSCA section 5(e),
pending the development of information
sufficient to make reasoned evaluations
of the health or environmental effects of
this chemical substance. The basis for
such findings is outlined in Unit II. of
this notice and in the Federal Register
document of August 20, 1998 (63 FR

44562) (FRL-5788-7). Based on these
findings, a TSCA section 5(e) consent
order requiring the use of appropriate
exposure controls were negotiated with
the PMN submitter. The SNUR
provisions for this chemical substance
are consistent with the provisions of the
original TSCA section 5(e) consent
order. This SNUR was promulgated
pursuant to § 721.160.

After the review of test data submitted
pursuant to the TSCA section 5(e)
consent order for P-95-1098 (see Unit
II.) and consideration of the factors
included in TSCA section 5(a)(2) (see
Unit II1.), EPA determined that the
chemical substance may pose an
unreasonable risk to human health, but
no longer may present an unreasonable
risk to the environment. Consequently,
EPA is proposing this modification to
the SNUR at § 721.9719 according to
procedures in §§721.160 and 721.185 so
that SNUR provisions for this chemical
substance remain consistent with the
provisions of the TSCA section 5(e)
consent order, as modified.

V. Applicability of Proposed Rule to
Uses Occurring Before Effective Date of
the Final Rule

To establish a significant “new” use,
EPA must determine that the use is not
ongoing. EPA solicits comments on
whether any of the uses proposed as
significant new uses are ongoing. As
discussed in the Federal Register of
April 24, 1990 (55 FR 17376), EPA has
decided that the intent of section
5(a)(1)(B) of TSCA is best served by
designating a use as a significant new
use as of the date of publication of the
proposed rule, rather than as of the
effective date of the final rule. If uses
begun after publication of the proposed
rule were considered ongoing rather
than new, it would be difficult for EPA
to establish SNUR notice requirements,
because a person could defeat the SNUR
by initiating the significant new use
before the rule became final, and then
argue that the use was ongoing as of the
effective date of the final rule.

Thus, any persons who begin
commercial manufacture, import, or
processing activities with the chemical
substances that are not currently a
significant new use under the current
rule but which would be regulated as a
“significant new use” if this proposed
rule if this rule is finalized, must cease
any such activity as of the effective date
of the rule if and when finalized. To
resume their activities, these persons
would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires.

EPA has promulgated provisions to
allow persons to comply with this
SNUR before the effective date. If a
person were to meet the conditions of
advance compliance under § 721.45(h),
the person would be considered to have
met the requirements of the final SNUR
for those activities.

VI. Test Data and Other Information

EPA recognizes that TSCA section 5
does not require the development of any
particular test data before submission of
a SNUN. There are two exceptions:

1. Development of test data is
required where the chemical substance
subject to the SNUR is also subject to a
test rule under TSCA section 4 (see
TSCA section 5(b)(1)).

2. Development of test data may be
necessary where the chemical substance
has been listed under TSCA section
5(b)(4) (see TSCA section 5(b)(2)).

In the absence of a TSCA section 4
test rule or a TSCA section 5(b)(4)
listing covering the chemical substance,
persons are required only to submit test
data in their possession or control and
to describe any other data known to or
reasonably ascertainable by them (see
§ 720.50). However, upon review of
PMNs and SNUNSs, the Agency has the
authority to require appropriate testing.
In this case, EPA recommends persons,
before performing any testing, to consult
with the Agency pertaining to protocol
selection. To access the Harmonized
Test Guidelines referenced in this
document electronically, please go to
http://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

The modified TSCA section 5(e)
consent order for the chemical
substance that would be regulated under
this proposed rule does not require
submission of the test at any specified
time or volume. However, the
restrictions on manufacture, import,
processing, distribution in commerce,
use and disposal of the PMN substance
would remain in effect until the consent
order is modified or revoked by EPA
based on submission of that or other
relevant information. These restricted
activities cannot be commenced unless
the PMN submitter first submits the
results of toxicity tests that would
permit a reasoned evaluation of the
potential risks posed by this chemical
substance. The test specified in the
modified TSCA section 5(e) consent
order is included in Unit II. The
proposed SNUR would contain the same
restrictions as the modified TSCA
section 5(e) consent order. Persons who
intend to commence non-exempt
commercial manufacture, import, or
processing for those activities proposed
as significant new uses would be
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required to notify the Agency by
submitting a SNUN at least 90 days in
advance of commencement of those
activities.

The recommended testing specified in
Unit II. of this document may not be the
only means of addressing the potential
risks of the chemical substance.
However, SNUNs submitted without
any test data may increase the
likelihood that EPA will take action
under TSCA section 5(e), particularly if
satisfactory test results have not been
obtained from a prior PMN or SNUN
submitter. EPA recommends that
potential SNUN submitters contact EPA
early enough so that they will be able
to conduct the appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substance.

e Potential benefits of the chemical
substance.

¢ Information on risks posed by the
chemical substance compared to risks
posed by potential substitutes.

VII. SNUN Submissions

According to 40 CFR 721.1(c), persons
submitting a SNUN must comply with
the same notice requirements and EPA
regulatory procedures as persons
submitting a PMN, including
submission of test data on health and
environmental effects as described in
§720.50. SNUNs must be on EPA Form
No. 7710-25, generated using e-PMN
software, and submitted to the Agency
in accordance with the procedures set
forth in §§721.25 and 720.40. E-PMN
software is available electronically at
http://www.epa.gov/opptintr/newchems.

VIIL. Economic Analysis

EPA evaluated the potential costs of
establishing SNUN requirements for
potential manufacturers, importers, and
processors of the chemical substances
during the development of the direct
final rule. The Agency’s complete
Economic Analysis is available in the
docket under docket ID number EPA—
HQ-OPPT-2011-0108.

IX. Statutory and Executive Order
Reviews

A. Executive Order 12866

This proposed rule would modify a
SNUR for a chemical substance that is
the subject of a PMN and TSCA section
5(e) consent order. The Office of
Management and Budget (OMB) has
exempted these types of actions from

review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).

B. Paperwork Reduction Act

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable. EPA is amending the table in
40 CFR part 9 to list the OMB approval
number for the information collection
requirements contained in this proposed
rule. This listing of the OMB control
numbers and their subsequent
codification in the CFR satisfies the
display requirements of PRA and OMB’s
implementing regulations at 5 CFR part
1320. This Information Collection
Request (ICR) was previously subject to
public notice and comment prior to
OMB approval, and given the technical
nature of the table, EPA finds that
further notice and comment to amend it
is unnecessary. As a result, EPA finds
that there is “good cause” under section
553(b)(3)(B) of the Administrative
Procedure Act, 5 U.S.C. 553(b)(3)(B), to
amend this table without further notice
and comment.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action would not impose any
burden requiring additional OMB
approval. If an entity were to submit a
SNUN to the Agency, the annual burden
is estimated to average between 30 and
170 hours per response. This burden
estimate includes the time needed to
review instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Collection
Strategies Division, Office of
Environmental Information (2822T),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. Please remember to
include the OMB control number in any

correspondence, but do not submit any
completed forms to this address.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency hereby
certifies that promulgation of this SNUR
would not have a significant adverse
economic impact on a substantial
number of small entities. The rationale
supporting this conclusion is discussed
in this unit. The requirement to submit
a SNUN applies to any person
(including small or large entities) who
intends to engage in any activity
described in the rule as a ““significant
new use.” Because these uses are
“new,” based on all information
currently available to EPA, it appears
that no small or large entities presently
engage in such activities. A SNUR
requires that any person who intends to
engage in such activity in the future
must first notify EPA by submitting a
SNUN. Although some small entities
may decide to pursue a significant new
use in the future, EPA cannot presently
determine how many, if any, there may
be. However, EPA’s experience to date
is that, in response to the promulgation
of SNURs covering over 1,000
chemicals, the Agency receives only a
handful of notices per year. For
example, the number of SNUNs was
four in Federal fiscal year 2005, eight in
FY2006, six in FY2007, eight in FY2008,
and seven in FY2009. During this five-
year period, three small entities
submitted a SNUN. In addition, the
estimated reporting cost for submission
of a SNUN (see Unit VIIL.) is minimal
regardless of the size of the firm.
Therefore, the potential economic
impacts of complying with this SNUR
would not be expected to be significant
or adversely impact a substantial
number of small entities. In a SNUR that
published in the Federal Register of
June 2, 1997 (62 FR 29684) (FRL-5597—
1), the Agency presented its general
determination that final SNURs are not
expected to have a significant economic
impact on a substantial number of small
entities, which was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

D. Unfunded Mandates Reform Act

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reason to
believe that any State, local, or Tribal
government would be impacted by this
proposed rule. As such, EPA has
determined that this proposed rule
would not impose any enforceable duty,
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contain any unfunded mandate, or
otherwise have any effect on small
governments subject to the requirements
of sections 202, 203, 204, or 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

E. Executive Order 13132

This action would not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

F. Executive Order 13175

This proposed rule would not have
Tribal implications because it is not
expected to have substantial direct
effects on Indian Tribes. This proposed
rule would not significantly nor
uniquely affect the communities of
Indian Tribal governments, nor would it
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000), do not apply
to this proposed rule.

G. Executive Order 13045

This action is not subject to Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211

This proposed rule is not subject to
Executive Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use and because this
action is not a significant regulatory
action under Executive Order 12866.

I. National Technology Transfer and
Advancement Act

In addition, since this action does not
involve any technical standards, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note), does not
apply to this action.

J. Executive Order 12898

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: July 22, 2011.
Wendy C. Hamnett,

Director, Office of Pollution Prevention and
Toxics.

Therefore, 40 CFR part 721 is
proposed to be amended as follows:

PART 721—[AMENDED]

1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

2. Amend § 721.9719 as follows:

a. Revise the section heading.

b. Revise paragraphs (a)(1), (a)(2)(i),
and (a)(2)(ii).

c. Remove paragraph (a)(2)(iii).

d. Revise paragraph (b)(1).

e. Remove paragraph (b)(3).

The revisions and addition read as
follows:

§721.9719 Tris carbamoyl triazine.

(a] L

(1) The chemical substance identified
generically as tris carbamoyl triazine
(PMN P-95-1098) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section. The requirements of this
rule do not apply to quantities of the
chemical substance after it has been
completely reacted (cured).

(2) * % x

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(4), (a)(5), (a)(6)(v), (b) (concentration
set at 1.0 percent), and (c). Respirators
must provide a National Institute for
Occupational Safety and Health
(NIOSH) assigned protection factor
(APF) of at least 5. As an alternative to
the respiratory requirements listed, a
manufacturer, importer, or processor
may choose to follow the new chemical
exposure limit (NCEL) provisions listed
in the Toxic Substances Control Act
(TSCA) section 5(e) consent order for
this substance. The NCEL is 1.0 mg/m3
as an 8-hour time weighted average.
Persons who wish to pursue NCELs as
an alternative to the § 721.63 respirator
requirements may request to do so

under § 721.30. Persons whose § 721.30
requests to use the NCELs approach are
approved by EPA will receive NCELs
provisions comparable to those
contained in the corresponding section
5(e) consent order. The following
NIOSH-certified respirators meet the
requirements for § 721.63(a)(4):

(A) Air purifying, tight-fitting half-
face respirator equipped with the
appropriate combination cartridges;
cartridges should be tested and
approved for the gas/vapor substance
(i.e., organic vapor, acid gas, or
substance-specific cartridge) and should
include a particulate filter (N100 if oil
aerosols are absent, R100, or P100);

(B) Air purifying, tight-fitting full-face
respirator equipped with the
appropriate combination cartridges,
cartridges should be tested and
approved for the gas/vapor substance
(i.e., organic vapor, acid gas, or
substance-specific cartridge) and should
include a particulate filter (N100 if oil
aerosols are absent, R100, or P100);

(C) Powered air-purifying respirator
equipped with loose-fitting hood or
helmet equipped with a High Efficiency
Particulate Air (HEPA) filter; powered
air-purifying respirator equipped with
tight-fitting facepiece (either half-face or
full-face) equipped with a High
Efficiency Particulate Air (HEPA) filter;

(D) Supplied-air respirator operated in
pressure demand or continuous flow
mode and equipped with a hood or
helmet, or tight-fitting face piece (either
half-face or full-face).

(ii) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (c), (d), (e) (concentration set at
1.0 percent), (f), (g)(1)(ii), (g)(1)(iv),
(8)(1)(ix), (g)(2)(i1), (g)(2)(iv), and (g)(5).

(b) * ok %

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (d), (), (g), and (h) are
applicable to manufacturers, importers,
and processors of this substance.

* * * * *
[FR Doc. 2011-19412 Filed 8—2—11; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 430, 433, 447, and 457
[CMS-2292-P]

RIN 0938—-AQ32

Medicaid and Children’s Health
Insurance Programs; Disallowance of
Claims for FFP and Technical
Corrections

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule reflects
the Centers for Medicare and Medicaid
Services’ commitment to the general
principles of the President’s Executive
Order 13563 released January 18, 2011,
entitled “Improving Regulation and
Regulatory Review,” as this rule would:
implement a new reconsideration
process for administrative
determinations to disallow claims for
Federal financial participation (FFP)
under title XIX of the Act (Medicaid);
lengthen the time States have to credit
the Federal Government for identified
but uncollected Medicaid provider
overpayments and provide that interest
will be due on amounts not credited
within that time period; make
conforming changes to the Medicaid
and Children’s Health Insurance
Program (CHIP) disallowance process to
allow States the option to retain
disputed Federal funds through the new
administrative reconsideration process;
revise installment repayment standards
and schedules for States that owe
significant amounts; provide that
interest charges may accrue during the
new administrative reconsideration
process if a State chooses to retain the
funds during that period. This proposed
rule would also make a technical
correction to reporting requirements for
disproportionate share hospital
payments, revise internal delegations of
authority to reflect current CMS
structure, remove obsolete language,
and correct other technical errors.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on September 2, 2011.

ADDRESSES: In commenting, please refer
to file code CMS—2292—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the instructions under the ‘“More Search
Options” tab.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-2292-P, P.O. Box 8016, Baltimore,
MD 21244-8016 .

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-2292-P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments before the close
of the comment period to either of the
following addresses:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Room 445-G, Hubert
H. Humphrey Building, 200
Independence Avenue, SW.,
Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal Government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786—
7195 in advance to schedule your
arrival with one of our staff members.

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

Submission of comments on
paperwork requirements. You may
submit comments on this document’s
paperwork requirements by following
the instructions at the end of the
“GCollection of Information

Requirements” section in this
document.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:

Robert Lane, (410) 786—2015, or Lisa
Carroll, (410) 786—2696, for general
information.

Edgar Davies, (410) 786—3280, for
Overpayments.

Claudia Simonson, (312) 353—2115, for
Overpayments resulting from Fraud.

Rory Howe, (410) 786—4878, for Upper
Payment Limit and Disproportionate
Share Hospital.

SUPPLEMENTARY INFORMATION:
Inspection of Public Comments: All

comments received before the close of

the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in

a comment. We post all comments

received before the close of the

comment period on the following Web
site as soon as possible after they have
been received: http://regulations.gov.

Follow the search instructions on that

Web site to view public comments.
Comments received timely will also

be available for public inspection as

they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid

Services, 7500 Security Boulevard,

Baltimore, Maryland 21244, Monday

through Friday of each week from

8:30 a.m. to 4 p.m. To schedule an

appointment to view public comments,

phone 1-800-743-3951.

I. Background

Title XIX of the Social Security Act
(the Act) authorizes Federal grants to
States to jointly fund programs that
provide medical assistance to low-
income families, the elderly, and
persons with disabilities. This Federal-
State partnership is administered by
each State in accordance with an
approved State plan. States have
considerable flexibility in designing
their programs, but must comply with
Federal requirements specified in the
Medicaid statute, regulations, and
interpretive agency guidance. Federal
financial participation (FFP) is available
for State medical assistance
expenditures, and administrative
expenditures related to operating the
State Medicaid program, that are
authorized under Federal law and the
approved State plan.

Section 4901 of the Balanced Budget
Act of 1997 (Pub. L. 105-33, enacted on
August 5, 1997) (BBA), added title XXI
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to the Social Security Act (the Act)
which authorizes the Children’s Health
Insurance Program (CHIP) to jointly
fund State efforts to initiate and expand
the provision of child health assistance
to uninsured, low-income children.
Such assistance is primarily provided
by obtaining health benefits coverage
through (1) a separate child health
program that meets the requirements
specified under section 2103 of the Act;
(2) expanded eligibility for benefits
under the State’s Medicaid plan under
title XIX of the Act; or (3) a combination
of the two approaches. Available
Federal funding is limited to an annual
allotment. To be eligible for Federal
funds under title XXI of the Act, States
must submit a State child health plan,
which must be approved by the
Secretary.

Prior to the passage of the Medicare
Improvement for Patients and Providers
Act of 2008 (Pub. L. 110-275, enacted
on July 15, 2008) (MIPPA) in 2008, the
administrative review of Medicaid
claims for FFP that CMS has disallowed
(disallowances) was governed by section
1116(d) of the Act, which provided
simply that States were entitled to a
reconsideration of any disallowance.
The current regulations, as discussed
below, delegated that reconsideration to
the HHS Departmental Appeals Board
(Board).

Section 2107(e)(2)(B) of the Act makes
section 1116 of the Act applicable to
CHIP, to the same extent as it is
applicable to Medicaid, with respect to
administrative review, unless
inconsistent with the CHIP statute. As a
result, the same basic administrative
review process, with reconsideration
through the Board process, was made
applicable by regulation to CHIP.

In section 204 of the MIPPA, section
1116(d) of the Act was amended to
remove Medicaid (and by implication
CHIP) from the section 1116(d) process,
and a new section 1116(e) of the Act
was added to set forth a Medicaid-
specific (and by implication CHIP)
administrative review process.

This new section 1116(e) of the Act
added by MIPPA provides that the State
shall be entitled to and, upon request,
shall receive a reconsideration of the
disallowance, provided that such
request is made during the 60-day
period that begins on the date the State
receives notice of the disallowance. In
addition, a State may appeal, in whole
or in part, a disallowance by the
Secretary, or an unfavorable
reconsideration of a disallowance, to the
Board by filing a notice of appeal with
the Board during the 60-day period that
begins on the date the State receives

notice of the disallowance or of the
unfavorable reconsideration.

The current rules setting forth the
process for administrative review for
determinations that State claims for
Federal funding are not allowable
(disallowances) are set out in the
Medicaid program at § 430.42 and for
the CHIP program at § 457.212. Those
rules set out a process for disallowance
of FFP and provide for reconsideration
of disallowances by the HHS Board
using procedures set forth in 45 CFR
part 16. The rules provide a framework,
which has been used by the Department
for resolution of an increasing range of
disputes.

Section 6506 of the Patient Protection
and Affordable Care Act (Pub. L. 111—
148, enacted on March 23, 2010) (the
Affordable Care Act) amended section
1903(d)(2) of the Act to extend the
period from 60 days to 1 year for which
a State may collect an overpayment
from providers before having to return
the Federal funds. This section also
provides for additional time beyond the
1 year for States to recover debts due to
fraud when a final judgment (including
a final determination on an appeal) is
pending.

II. Provisions of the Proposed Rule

This proposed rule would revise
regulatory provisions in 42 CFR parts
430, 433, 447, and 457.

A. Administrative Review of
Determinations to Disallow Claims for
FFP

Section 204 of the MIPPA (Review of
Administrative Claim Determination)
amended section 1116 of the Act by
striking “title XIX” from section 1116(d)
of the Act and adding section 1116(e) of
the Act which provides language that
States may obtain review by the Board
of an agency decision or reconsidered
agency decision. Therefore, we are
proposing to revise § 430.42 to set forth
new procedures to review
administrative determinations to
disallow claims for FFP. These new
procedures would provide for the
availability of an informal agency
reconsideration and a formal
adjudication by the HHS Board.

Specifically, § 430.42(b) would
provide States the option to request
administrative reconsideration of an
initial determination of a Medicaid
disallowance. These revisions identify
timeframes for the reconsideration
process. The timeframes that we are
proposing are short because we view
this reconsideration process to be a
quick and efficient process for States to
point out clear errors or omissions in
disallowance determinations, relating

either to facts or policy interpretations,
that can be corrected before the parties
incur further time and expense in an
appeal to the Board. Disputes that
involve complex fact-finding or issues
of legal authority are not appropriate for
this expedited review process.

Section 430.42(c) describes the
procedures for such a reconsideration,
§430.42(d) describes the option for a
State to withdraw a reconsideration
request, and § 430.42(e) describes the
procedures for issuing reconsideration
decisions and implementing such
decisions. We propose that neither the
State nor CMS will be limited to a
record developed in the reconsideration
process in any further appeal of the
matter. This is consistent with the
provisions of section 1116(e)(2)(B) of the
Act which provides for the Board to
consider “such documentation as the
State may submit and as the Board may
require” including “all relevant
evidence.”

Because section 1116(e)(2)(B) of the
Act clarifies that the Board decision
(and by implication the reconsideration
decision) is to be based on
documentation submitted by the State,
we include a statement in the proposed
regulations reflecting the existing
principle that the State is responsible
for documenting the allowability of its
claims for FFP. Because the Medicaid
program is State-administered, the State
is in possession of the underlying
factual information on its claims, and
therefore, has the responsibility of
documenting submitted claims. This is
not a new principle, and is currently
applied by the Board in reviewing
disallowance determinations, but it is
important to reiterate this point to make
clear how the reconsideration and
review process will operate.

Section 430.42(f) provides States the
option of appeal to the Board of either
an initial determination of a Medicaid
disallowance, or the reconsideration of
such a determination under § 430.42(b).
The procedures for such an appeal are
set forth in §430.42(g). For this purpose,
we have proposed that the Board shall
follow the procedures set forth in its
regulations at 45 CFR part 16, but we
have included language from section
1116(e)(2)(B) of the Act to describe the
scope of the Board review to include “a
thorough review of the issues, taking
into account all relevant evidence,
including such documentation as the
State may submit and as the Board may
require.” In § 430.42(h), we set forth the
procedure for issuance and
implementation of the final decision.



46686 Federal Register/Vol.

76, No. 149/ Wednesday, August 3, 2011/Proposed Rules

B. State Option To Retain Federal Funds
Pending Administrative Review and
Interest Charges on Properly Disallowed
Funds Retained by the State

Section 204 of the MIPPA (Review of
Administrative Claim Determination)
amended section 1116 of the Act by
striking “title XIX” from section 1116(d)
of the Act and adding section 1116(e) of
the Act which provides language that
the States may obtain review by the
Board of an agency decision or
reconsidered agency decision. Section
1903(d)(5) of the Act gives a State the
option of retaining the amount of
Federal payment in controversy when
such payment has been disallowed by
the Secretary pending a final
administrative determination upon
review. In other words, the statute
provides a State the option of retaining
(or returning) the entire amount of
Federal payment that has been
disallowed, while that disallowance is
being reconsidered by the agency, or
under appeal to the Board. If a final
administrative determination has been
made upholding the disallowance, the
State must return all disallowed
amounts with interest “for the period
beginning on the date such amount was
disallowed and ending on the date of
such final determination.”

Specifically, we propose to revise
§433.38 to clarify the application of
interest when the State opts to retain
Federal funds. These regulations specify
the procedures that CMS and a State
must follow when the State chooses to
retain the funds pending a final
administrative determination. The
current regulations provide that a State
that chooses to retain the disallowed
funds during an appeal to the Board is
required to pay interest on any portion
of the disallowance that is ultimately
sustained by the Board. Section 433.38
would be revised to add language
clarifying that interest would accrue on
disallowed claims of FFP during both
the reconsideration process and the
Board appeal process. We are also
providing clarifying language regarding
interest charged on disallowed claims
during the repayment of Federal funds
by installments. If a State chooses to
retain the FFP when a claim is
disallowed and appeals the
disallowance, the interest will continue
to accrue through the reconsideration
and the Board decision. If the
disallowance is upheld, the State may
request a repayment of FFP by
installments.

We are also proposing two options for
the repayment of interest that accrues
from the date of the disallowance notice
until the final Board decision when a

State elects repayment by installments.
It has consistently been our policy that
once the State has exhausted all of its
administrative appeal rights and the
disallowance has been upheld, the
principal overpayment amount plus
interest through the date of final
determination becomes the new
overpayment amount. We are proposing
to provide States with an additional
option for repaying that interest during
a repayment schedule. Given States’
current fiscal situation, we believe that
allowing some flexibility in the
repayment of interest during the
repayment schedule may further assist
States with their budgetary concerns.

If a State chooses to repay the
overpayment by installments, the State
may choose the option of:

(1) Dividing the new overpayment
amount (principal plus initial interest)
by the 12-quarters of repayment. The
initial interest is interest from the date
of the disallowance notice until the first
payment. The State will still be required
to pay interest per quarter on the
remaining balance of the overpayment
until the final payment. To clarify how
this option would work, we provide an
example in Table 3; or

(2) Paying the first installment of the
principal plus all interest accrued from
the date of the disallowance notice
through the first payment. The first
installment would include the principal
payment plus interest calculated from
the date of the disallowance notice.
Each subsequent payment would
include the principal payment plus
interest calculated on the remaining
balance of the overpayment amount.

Under section 1903(d)(5) of the Act, a
State that wishes to retain the Federal
share of a disallowed amount will be
charged interest, based on the average of
the bond equivalent of the weekly 90-
day treasury bill auction rates, from the
date of the disallowance to the date of
a final determination.

A State that has given a timely written
notice of its intent to repay by
installments to CMS will accrue interest
during the repayment schedule on a
quarterly basis at the Treasury Current
Value Fund Rate (CVFR), from:

(1) The date of the disallowance
notice, if the State requests a repayment
schedule during the 60-day review
period and does not request
reconsideration by CMS or appeal to the
Board within the 60-day review period.

(2) The date of the final determination
of the administrative reconsideration, if
the State requests a repayment schedule
during the 60-day review period
following the CMS final determination
and does not appeal to the Board.

(3) The date of the final determination
by the Board, if the State requests a
repayment schedule during the 60-day
review period following the Board’s
final determination.

The initial installment will be due by
the last day of the quarter in which the
State requests the repayment schedule.
If the request is made during the last 30
days of the quarter, the initial
installment will be due by the last day
of the following quarter. Subsequent
repayment amounts plus interest will be
due by the last day of each subsequent
quarter.

The CVFR is based on the Treasury
Tax and Loan (TT&L) rate and is
published annually in the Federal
Register, usually by October 31st
(effective on the first day of the next
calendar year), at the following Web
site: http://www.fms.treas.gov/cvfr/
index.html.

We are soliciting comments related to
these approaches and the best
application of interest when a State
chooses repayment of FFP by
installments. We are also interested in
any suggestions on alternative
approaches with respect to the
repayment of interest during the
repayment schedule.

C. Repayment of Federal Funds by
Installments

Currently, § 430.48 provides that
States with significant repayment
obligations in proportion to the size of
their Medicaid programs may repay that
liability in installments. Current
regulations provide a 12-quarter time
period for repayment similar to the time
period implemented by the Federal
Claims Collection Act. The State must
meet two basic conditions for a
repayment of Federal funds by
installment. The amount to be repaid
must exceed 2.5 percent of the
estimated or actual annual State share of
the Medicaid program and the State
must provide written notice of intent to
repay by installments before the total
repayment is due.

Currently, the number of quarters
allowed for a repayment schedule is
determined on the basis of the ratio of
repayment amounts to the annual State
share of Medicaid expenditures. The
percentages of the annual State amounts
used to determine the proposed
amounts of quarterly installments are:
21/2; percent for each of the first 4
quarters; 5 percent for each of the
second 4 quarters; and 17%z; percent for
each of the last 4 quarters.

This proposed rule would amend
§430.48 to revise the repayment
schedule, providing more options for
States electing a repayment schedule for
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the payment of Federal funds by
installment. We are proposing three
schedules including schedules that
recognize the unique fiscal pressures of
States that are experiencing economic
distress, and to make technical
corrections.

The rationale for the installment
repayment schedule is to enable States
to continue to operate their programs
effectively while repaying the Federal
share. HHS has determined that the
current provision is not sufficiently
flexible to meet that goal. Therefore, we
are revising the general provision to
provide States with additional options
for repayment.

Current regulations provide an
exception to the 12-quarter time period
for repayment when amounts due
exceed the State’s share of annual
expenditures for the program to which
the disallowance applies. We are not
proposing to amend this provision.

We are proposing to replace the
existing repayment schedule and
qualifying criteria for States with
significant repayment obligations
(repayment amounts of at least 2.5
percent of total annual Medicaid
expenditures) with three new
repayment options to assist States in
repayment of Federal funds. Two of the
options are available to States at the
time that the disallowance is
established, either at the issuance of a
disallowance letter or issuance of the
administrative appeal decision.

The first option is a new standard
repayment schedule. Any State would
have the option of electing this standard
repayment schedule which would allow
the State to repay on a quarterly basis
over a 3-year period, subject to a
minimum repayment amount of at least
0.25 percent of total annual State share
of Medicaid expenditures.

The second new option would be
available to States experiencing a period
of economic distress as defined in this
proposed regulation. This option would
also allow States to return funds over a
3-year period; however, States would
have smaller payments in the first 2
years when their fiscal circumstances
are more difficult and larger payments
in the final year to ensure payment in
full.

The third option is available for States
who experience a period of economic
distress that occurs or continues during
an existing repayment plan. This third
option allows the State an additional
period of time to repay owed amounts
dependent upon the ongoing economic
health of the State. We describe each
new option in this section. Furthermore,
to clarify how the various proposed
revised standard and alternative

repayment schedules would work, we
provide an example in Table 1.

1. Standard Repayment Schedule

In §430.48, we propose to replace the
current 2.5 percent threshold for
determining whether a State would
qualify for a repayment schedule.
Therefore, all States that meet the new
proposed 0.25 percent threshold would
be eligible to choose the new standard
repayment schedule (option 1). We
propose a quarterly repayment schedule
in which the State would repay the total
overpayment amount in no more than a
12-quarter period (3 years). The
amounts of the quarterly installments
and the total quarters of the repayment
schedule will be determined by dividing
the total overpayment amount by a
minimum proposed amount of quarterly
installments. In this repayment
schedule, the State must pay at least a
minimum repayment amount per
quarter of 0.25 percent of the annual
State share (plus any calculated
interest). The State would be required to
repay not less than this amount each
quarter for up to a 12-quarter period.
The total repayment amount must be
fully repaid within the 12-quarter
period. In many instances, due to the
minimum quarterly payment
requirement, the repayment amount will
be paid in full in less than 12 quarters.

Except in times when economic
distress occurs during an existing
repayment plan (option 3), as described
below, the standard repayment period
may not exceed 12 quarters unless the
total repayment amount exceeds 100
percent of the State’s estimated State
share of annual expenditures.

Current regulations require that the
remaining amount of the repayment be
in quarterly amounts equal to not less
than 17.5 percent of the estimated State
share of annual expenditures. If the total
repayment amount exceeds 100 percent
of the State’s estimated State share of
annual expenditures, we are proposing
a change that would allow the
remaining amount of the repayment to
be in quarterly amounts equal to not less
than 87/ percent of the overpayment
amount. This change would allow for
repayment of the total amount that
exceeds 100 percent of the State’s
estimated State share of annual
expenditures to be repaid in 12 quarters.

The proposed 12-quarter time period
for repayment is similar to the time
period implemented in the Federal
Claims Collection Act (Pub. L. 89-508),
which generally limits the repayment of
a debt due the Federal Government to 3
years. The Department’s implementing
regulations at 45 CFR 30.17, provide
that the size and frequency of the

payments should reasonably relate to
the size of the debt and the debtor’s
ability to pay. Additionally, the
installment agreement will provide for
full payment of the debt, including
interest and charges, in 3 years or less,
when feasible. We believe that the
proposed 12-quarter standard timeframe
for repayment aligns with the intent of
the Federal Claims Collection Act and
implementing regulations. We are
interested in comments related to the
use of a minimum quarterly repayment
amount allowing up to a 12-quarter
repayment timeline.

We have also proposed to eliminate
the requirement for offsetting of
retroactive claims. This provision would
undermine the purpose of the revised
repayment schedule. Offsetting
currently requires that prior period
increasing adjustments claimed by
States that are over 1-year old would be
applied against the repayment amount.
This would have the effect of altering
(shortening) the repayment schedule by
the amount of prior period claims for
unrelated expenditures.

We are soliciting comments on the
modifications to the standardized
repayment schedule. We are particularly
interested in receiving comments on our
use of 0.25 percent of the State share as
a minimum required repayment
amount.

2. Alternate Repayment Schedule
During Periods of Economic Distress

States owing the Federal Government
significant amounts of Federal funds
during a period of State economic
downturn have requested recognition of
the realities of their fiscal constraints
through more flexibility in repayment
by installment plan. We share the
concern of States with respect to
repayment of Federal funds during
periods of State economic distress. We
realize that immediate repayment of the
entire amount or even repayment by
installments under the new proposed
regulations in certain instances could
result in hardship for the health
programs being administered by the
State and have an adverse effect on the
beneficiaries of these programs.
Therefore, we are proposing an option
(option 2) for States that have been
experiencing economic distress. This
option is an alternate to the standard
repayment schedule for States
experiencing economic distress at the
time that a repayment schedule is
initially developed. We are seeking
comments not only on the creation of an
alternate repayment schedule but also
on all elements of the alternate
schedule.
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We are proposing at § 430.48(d) that if
a State has been experiencing periods of
economic distress, defined as a negative
percentage change in the State’s
coincident index as determined by the
Philadelphia Federal Reserve Bank,
within the 6 months immediately prior
to the start of a repayment schedule, the
State may elect this alternate repayment
schedule instead of the proposed
standard repayment schedule. It still
provides States up to 12 quarters to
repay the full amount, but allows for
lower payments in the earlier quarters to
provide relief to States beginning to
repay Federal funds in a time of
economic hardship for the State. The
entire overpayment amount will be
repaid at the end of the 12-quarter
period unless the State qualifies for an
extension as discussed in option 3.

In §430.48(c)(3),we propose that
quarterly required repayment amounts
will depend upon the total amount
owed. If the total amount owed divided
by 12 is less than 0.25 percent of the
State share, the State would make 12
equal quarterly payments of the lesser
amount. If the amount divided by 12 is
greater than 0.25 percent of the State
share, the quarterly repayment amount
for the first 8 quarters will not be more
than 0.25 percent of the estimated
annual State share plus interest. The
remaining balance of the overpayment
amount would be divided equally over
the remaining 4 quarters. This 12-
quarter time period for repayment
during periods of State economic
distress was used because it is in
accordance with the time period
implemented by the Federal Claims
Collection Act. The Federal Claims
Collection Act generally limits the
repayment of a debt due the Federal
Government to 3 years.

3. Extended Repayment Schedule
During Periods of Economic Distress

Additionally, we are proposing at
§430.48(e), an option (option 3) to
extend a repayment schedule if a State
has entered into a standard repayment
schedule or the alternative schedule
described above and enters into or
continues to experience a period of
economic distress. The State may only
request to enter into the economic
distress extension plan once per
repayment; a State may not repeatedly
request to begin new repayment periods
based on the status of its economic
health. This extension would create a
new repayment period, beginning the
quarter directly following a State’s
request (for example, 9th quarter), for
the outstanding balance of the

repayment amount calculated for the
remaining quarters and any additional
extension quarters.

We are proposing that a State which
is already repaying amounts using the
standard repayment schedule may
request a new 3-year extension period
for economic distress. A State that is
currently repaying funds under a
standard repayment schedule may
request an economic distress extension
if at any time during the repayment
period, the State experiences 6
consecutive months of economic
distress.

We are proposing to define “economic
distress” as a negative percentage
change in the State’s coincident index
as determined by the Philadelphia
Federal Reserve Bank. As we discuss
below, this index is based on four
different State-level indicators that
together reflect each State’s overall
economic health.

The consecutive period that forms the
basis for such a request can include
months immediately prior to the start of
the standard repayment schedule as
long as they create a consecutive 6-
month period reaching into the
repayment period. For example, when
determining the initial repayment
schedule, a State cannot qualify for the
alternative payment schedule (option 2)
because it has only experienced 4
consecutive months of economic
distress. If the State continues to
experience economic distress during the
first 2 months of its standard repayment
plan, it may request an economic
distress extension because it has
experienced 6 consecutive months of
economic distress, 4 months prior to the
repayment schedule and 2 months
during the first months of the repayment
schedule.

For States in a standard repayment
schedule that qualify for the economic
distress extension, the outstanding
balance, including interest, will be used
to recalculate a new 12-quarter
repayment schedule using the same
methodology as in option 2, the
alternate repayment schedule; the
remaining balance, including interest
will be divided by 12. The first 8
quarterly payments will be the lesser of
the quotient or 0.25 percent of the
estimated annual State share. As in
option 2, the remainder owed will be
divided over the final 4 quarters of the
extension period. Interest will continue
to accrue during the new 12-quarters
repayment schedule at the CVFR.

For States initially beginning
repayment through an alternate
repayment schedule, we propose to
allow an extension of the repayment

period to provide additional time to
repay the overpayment amount if the
State continues to find itself in
economic distress during the original
repayment period. If a State initially has
an alternate repayment schedule in
place (because it was in economic
distress before the repayment schedule
began) and has any qualifying periods of
economic distress during the first 8
quarters of the alternate repayment
schedule, the State may request that we
extend the alternate repayment period
by the number of such qualifying
quarters. For purposes of this additional
relief, qualifying periods of economic
distress would include those quarters in
which the State experienced at least 1
month of economic distress. In other
words, for at least 1 month in that
quarter, the State experienced economic
distress as defined below.

This extension, beyond the original 12
quarters, would extend the number of
quarters of qualifying periods of
economic distress by the number of
quarters in which the State experiences
economic distress. We are proposing
that the extension would allow a State
to recalculate their payment amounts
before the increased (ballooned
payments) became due and would allow
for no more than 8 additional quarters.
For example, a State experiencing
economic distress for 3 quarters of the
first 8 quarters would receive an
extension of 3 additional quarters for a
total of 15 quarters to fully repay funds
owed.

Continuing the example above, the
State qualifying for 15 quarters would
pay 0.25 percent of the State share for
the first 8 quarters. For the remaining 7
quarters, the State would pay the
balance of the repayment amount
divided by 7 (the number of remaining
quarters).

In Table 2, we provide an example to
demonstrate and compare a State that
repays using the current repayment
schedule, the proposed standard
repayment schedule, the proposed
alternate repayment schedule begun
during a period of economic distress,
the proposed standard repayment
schedule with an economic distress
extension, and the proposed alternate
repayment schedule initiated in a
period of economic distress and
extended for continued economic
distress. For simplicity and clarity,
Table 2 does not include interest that
would be charged during the repayment
process, but we have provided Table 3
to illustrate the application of interest
charges.
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TABLE 1—EXAMPLE
Total FY MEAICAIA StAtE SNAIE .....coooiiiiiiiiiiiiee ettt e ettt e e e e e e e e e e e e eeeeaaraeeeeeeeeasssaeeeeeeaaasbseseeeeseansssaneeeeeeansanneeens $3,500,000,000
Overpayment AmMOuUNt ........cccceeeveeriieenieeieeneeeee 220,200,000
Current Minimum Payment—2.5% of State Share 87,500,000
Proposed Standard Minimum Payment: Higher of:
0.25% Of State SHAre OR ...ttt et b e e ae e e bt e s e bt e bt e eae e e ahe e sabe e beeembeeaheeembeeeaeeeabeeaaeeenbeesaneeseanns 8,750,000
Disallowed amount (D/A)/12 QIS ....coeeieieeieieeie ettt ettt s e s e s b e e s e et e e s e e et e e e e b e sae e nr e e se e ne e b e e r e b e e n e b e e n e s 18,350,000
Alternate Economic Distress:
0.25% Of StAtE SHArE—8 QLIS ... .eiiiiiiiiiiitii ittt et et ete e e et e e bt e eaeeeeaeesase et eeenbeesaeeanseeanseenbeaaseeanseesnneeseanns 8,750,000
D/A balance/4 qgtrs ... 37,550,000
[N o =1 =T g Lot o | =PRSS 21,457,143

TABLE 2—EXAMPLE

Quarters

Current repayment

Proposed standard

Proposed alternate
repayment
schedule

(State begins in

Proposed alternate
repayment
schedule
(State begins in
economic distress)

Proposed alternate
repayment
schedule
(State begins with
standard repayment

schedule payment schedule | economic distress requests and quali- | schedule, requests
(noagﬂi’imin fies for economic and qualifies for

distress) 9 distress extension economic distress

for Qtrs 1, 2, and 6) | extension in Qtr. 4)

87,500,000 18,350,000 8,750,000 8,750,000 18,350,000

87,500,000 18,350,000 8,750,000 8,750,000 18,350,000

45,200,000 18,350,000 8,750,000 8,750,000 18,350,000

18,350,000 8,750,000 8,750,000 18,350,000

18,350,000 8,750,000 8,750,000 8,750,000

18,350,000 8,750,000 8,750,000 8,750,000

18,350,000 8,750,000 8,750,000 8,750,000

18,350,000 8,750,000 8,750,000 8,750,000

18,350,000 37,550,000 21,457,143 8,750,000

18,350,000 37,550,000 21,457,143 8,750,000

18,350,000 37,550,000 21,457,143 8,750,000

18,350,000 37,550,000 21,457,143 8,750,000

21,457,143 19,200,000

21,457,143 19,200,000

21,457,142 19,200,000

19,200,000

220,200,000 220,200,000 220,200,000 220,200,000 220,200,000
TABLE 3—EXAMPLE
PrinCipal OVErPAYMENT ....coiuiiiiiiiii ettt et sttt e e e e sae e et e e nbe e e r e snneeans 220,000,000
[0 G = T SO PP P PP PPPPPPP 200,000
TOtal OVEIPAYMENT ...ttt ettt et ettt b e e et e e eae e et e e e be e e bt e saneeteesaneenbeeenns 220,200,000
Current Value FUNA RAE ....c..ooiiiiiiiie ettt sttt e b e bt et eenaeeebeesnee s 3%

Proposed standard

Proposed standard

Proposed standard

Quarters payment schedule payment schedule payment schedule
principal interest total
18,350,000 1,628,877 19,978,877
18,350,000 1,481,088 19,831,088
18,350,000 1,348,113 19,698,113
18,350,000 1,198,682 19,548,682
18,350,000 1,026,191 19,376,191
18,350,000 889,932 19,239,932
18,350,000 750,389 19,100,389
18,350,000 600,958 18,950,958
18,350,000 441,603 18,791,603
18,350,000 298,776 18,648,776
18,350,000 152,665 18,502,665
18,350,000 3,234 18,353,234
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Quarters

principal

Proposed standard
payment schedule

Proposed standard
payment schedule
interest

Proposed standard
payment schedule
total

220,200,000

9,820,508 230,020,508

We are proposing that the
determination of economic distress
would be made on a State-specific basis
as opposed to a national index. We
believe this will ensure that States
experiencing economic difficulty may
avail themselves of this option
regardless of whether the nation as a
whole is facing a recession or time of
growth. We believe that it is an
equitable way of handling situations in
which individual States are
experiencing severe fiscal hardship.

We reviewed several different data
sources to develop qualifying criteria for
States seeking an alternate repayment
schedule due to economic distress. We
looked for indicators which were
readily available to the States and CMS,
transparent to the public, robust in its
measurement of economic health, based
on the most recent data possible,
consistent across States, and predictably
available on a regular basis in a timely
manner. We also attempted to find a
measure that mirrored as closely as
possible the criteria used by the
National Bureau of Economic Research
(NBER) to determine a national
recession.

We researched several potential
economic distress measures and
consulted various entities including the
National Association of State Budget
Officers, the Rockefeller Institute, the
Philadelphia Federal Reserve Bank, and
the Government Accountability Office
(GAOQ). The main options we considered
were a model used by the GAO, the
Philadelphia Federal Reserve Bank State
coincident index, and the measure of
whether a State qualifies for extended
benefits in the Unemployment
Insurance program overseen by the U.S.
Department of Labor. The GAO index is
used to provide information to Congress
on State level economic health. It
provided much of what we believed
would be necessary to accurately
measure overall economic health.
However, it is not publicly available nor
is it replicated on a predictable basis.
The Unemployment Insurance program
provided data that was timely, accurate,
and publicly available. However, it did
not appear to be the most robust
measure of total economic health in a

State, nor did it closely reflect the type
of information used by the NBER.

We are proposing to adopt the State
coincident index as determined by the
Philadelphia Federal Reserve Bank.
Unlike the other indicators we
reviewed, this measure met all of the
criteria we established. It is publicly
available on the Philadelphia Federal
Reserve Web site
(www.philadelphiafed.org), based on
recent data, published in a timely
manner, and published monthly. The
index represents a robust measure of
economic health. In addition, the
Philadelphia Federal Reserve Bank State
coincident index data compilation best
approximated the type of information
NBER reviews in determining a national
recession. We are inviting comments on
this choice of measures.

The coincident index combines four
State-level indicators to summarize
current economic conditions in a single
statistic: nonfarm payroll employment;
average hours worked in manufacturing;
the unemployment rate; and wage and
salary disbursements deflated by the
consumer price index (U.S. city
average). The trend for each State’s
index is set to the trend of its gross
domestic product (GDP), so long-term
growth in the State’s index matches
long-term growth in its GDP. The model
and the input variables are consistent
across the 50 States, so the State indexes
are comparable to one another.

We are proposing that a State
(including the District of Columbia and
the territories) would be eligible to
utilize the economic distress option for
repayment if the State had a period of
continuous distress as demonstrated by
negative percent changes in the
Philadelphia Federal Reserve Bank State
coincident index for the immediate
prior 6 months for which data is
available. That is, if the State’s index
were negative for each of the 6 months
preceding the beginning of the
repayment period, then the State would
be deemed to be experiencing a period
of economic distress for purposes of the
repayment schedule options and could
request the alternative repayment
schedule.

We performed an analysis to
determine how frequently States would
qualify for an alternate repayment
schedule using the 6-month period as a
trigger. Using data from NBER, we
identified when the last 4 recession
periods occurred and their duration.
The most recent NBER declared national
recession started in December of 2007
and continued through June 2009. The
previous recession was from March
2001 through November 2001. Our
objective was to compare the measures
and to determine if any State would
qualify for an alternate repayment
schedule when the nation is not in a
recession.

We then turned to data from the
Philadelphia Federal Reserve Bank State
coincident indexes to determine
negative growth by State for the period
of January 2005 through May 2010. We
found that one State would have
qualified for an alternate repayment
schedule as early as October 2005 for a
2-month period (for example, for each of
those 2 months, the immediate previous
6 months demonstrated economic
distress). Additionally, we found other
States that qualified as early as
November 2007 and some that would
qualify as late as April 2010. We only
found one State that would not have
met the requirements to qualify for the
alternate repayment schedule.

We are particularly interested in
receiving input on the Philadelphia
Federal Reserve State coincident index
as the criteria for State economic health.
We are soliciting comments on our use
of this index as well as suggestions for
other potential measures of State
economic health and/or distress. We
welcome comments on the GAO model
and the Unemployment Insurance
determination as well as other potential
indicators that are not specifically
discussed.

We are also soliciting comments on
whether the correct measure, if using
the Philadelphia Federal Reserve Bank
State coincident index, is a negative
percent change for each of the previous
6 months in the immediate prior
6-month period. We considered using a
3-month look back period, as well as to
look only at the current months within
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a given quarter. We encourage
comments on this as well as suggestions
for alternate measures.

D. Refunding of Federal Share of
Overpayments to Providers

We are proposing to revise §433.300
through §433.322 in accordance with
section 6506 of the Patient Protection
and Affordable Care Act (Pub. L. 111—
148, enacted on March 23, 2010) (the
Affordable Care Act). These provisions
amended section 1903(d)(2) of the Act
to provide an extension of the period for
collection of provider overpayments.
Under the new provisions, States have
up to 1 year from the date of discovery
of an overpayment made to a Medicaid
provider to recover or to attempt to
recover such an overpayment. At the
end of the 1 year period, the State is
required to return to the Federal
Government the Federal share of any
unrecovered amount.

In addition, for overpayments due to
fraud, when a State is unable to recover
the overpayment (or any portion
thereof) within 1 year of discovery
because no final determination of the
amount of the overpayment has been
made under an administrative or
judicial process (as applicable),
including as a result of a judgment being
under appeal, the State will have until
30 days after the date on which a final
judgment (including, if applicable, a
final determination on an appeal) is
made in the judicial or administrative
process to recover such overpayment
before being required to make the
adjustment to the Federal share.
Previously, States had up to 60 days to
recover an overpayment and make an
adjustment to the Federal share. There
was also no specific statutory basis set
forth in the Act for a State to recover or
seek to recover an overpayment made to
a Medicaid provider due to fraud. This
rule replaces “60-calendar day” and
“60-day” in §433.316 with “1-year” to
bring the regulatory language into
alignment with the provisions of the
Affordable Care Act.

We are also proposing to amend the
Departmental regulations at § 433.304
by adding language that defines what
constitutes ““final written notice”’; when
a Medicaid agency may treat an
overpayment made to a Medicaid
provider as resulting from fraud under
§433.316(d); and that the State is not
required to return the Federal share of
overpayments until 30 days after a final
judgment (including a final
determination on appeal) when a State
has not recovered an overpayment
resulting from fraud within 1-year of
discovery. The proposed rule would
also amend the regulations by deleting

the definition of “abuse” from § 433.304
so that the regulatory language mirrors
that of the statute as amended by the
Affordable Care Act.

We are also proposing that interest
will be due by the State on amounts of
Medicaid provider overpayments that
are not timely refunded by the State. A
State that fails to timely refund such
amounts improperly retains the use of
such funds and will be presumed to
have earned interest on that use. Such
imputed interest will be deemed
program income and must be refunded
along with the principal amount.
Interest will be assessed at the Current
Value of Funds Rate (CVFR) and will
accrue beginning on the day after the
end of the 1-year period following
discovery until the last day of the
quarter for which the State submits a
CMS-64 report refunding the Federal
share of the overpayment.

These regulations do not apply to
overpayments involving administrative
costs. Therefore, the Federal share of all
overpayments involving administrative
costs must be refunded immediately
following discovery, as required by
section 1903(d)(2)(A) of the Act. An
example of administrative costs would
include any item claimed on the CMS—
64.10 forms.

E. Technical Corrections to Medicaid
Regulations

1. Grants Procedures

The proposed rule updates references
at §430.30 by striking “CMS-25"" and
adding “CMS-37.” The CMS-25 was
renamed to the CMS-37, but the
changes were never codified in
regulation. We took the opportunity in
this proposed rule to make the
correction. States are currently using the
CMS-37 form.

2. Deferral of Claims for FFP

The proposed rule would revise the
delegation of authority for deferral
determinations under § 430.40 to reflect
internal agency organizational changes.
Authority to impose deferral of claims
for FFP has been revised from the
Regional Administrator to the
Consortium Administrator responsible
for the Medicaid program.

3. Inpatient Services: Application of
Upper Payment Limits (UPLs)

The rule proposes technical changes
that remove UPL transition period
language at § 447.272 and §447.321.
The last transition period expired on
September 30, 2008.

4. Reporting Requirements for
Disproportionate Share Hospital
Payments

The proposed rule would correct a
technical error in the regulation text at
§447.299(c)(15). This paragraph
provides a narrative description of how
“total uninsured IP/OP uncompensated
care costs” is to be calculated from
component data elements. The first
sentence unintentionally and
incorrectly references costs associated
with Medicaid eligible individuals in
the description of uninsured
uncompensated costs. This reference is
incorrect and could not be interpreted
reasonably to contribute to an accurate
description of “total uninsured IP/OP
uncompensated care costs.”
Additionally, it erroneously contradicts
section 1923(g) of the Act, §447.299, 42
CFR part 455 subpart D, and
longstanding CMS policy. The second
sentence of § 447.299(c)(15) accurately
identifies the component data elements
and correctly describes the calculation
of “total uninsured IP/OP
uncompensated care costs,” which does
not include Medicaid eligible
individuals.

F. Conforming Changes to CHIP
Regulations

The CHIP regulations at § 457.210
through §457.212 and 457.218 mirror
Medicaid regulations at 42 CFR parts
430 and 433 related to deferrals,
disallowances, and repayment of
Federal funds by installments. We are
proposing to make conforming changes
to both the Medicaid and CHIP
programs by striking § 457.210 through
§457.212 and §457.218 and
incorporating the requirements of 42
CFR part 430. We are incorporating
these through reference in § 457.628(a).

We are also incorporating the
requirements of 42 CFR part 433 with
respect to overpayments. Section
2105(c)(6)(B) of the Act incorporates the
overpayment requirements of section
1903(d)(2) of the Act into CHIP.
Therefore, we are also amending the
CHIP regulations to reflect the
overpayment requirements as revised by
the Affordable Care Act. We are
incorporating these through reference in
§457.628(a).

II1. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
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approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:
¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

e Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the following
sections of this document that contain
information collection requirements:

A. ICRs Regarding Disallowance of
Claims for FFP (§ 430.42)

Section 430.42 was revised in
accordance with the Medicare
Improvement for Patients and Providers
Act of 2008 (MIPPA) to set forth new
procedures to review administrative
determinations to disallow claims for
FFP. These new procedures provide for
an informal agency reconsideration that
must be submitted in writing to the
Administrator within 60 day after
receipt of a disallowance letter. The
reconsideration request must specify the
findings or issues with which the State
disagrees and the reason for the
disagreement. It also may include
supporting documentary evidence that
the State wishes the Administrator to
consider.

The burden associated with this
requirement is the time and effort
necessary for the State Medicaid Agency
to draft and submit the reconsideration
letter and supporting documentation.
Although this requirement is subject to
the PRA, we believe that 5 CFR
1320.4(a)(2), exempts the
reconsideration letter as a collection of
information and the PRA. In this case,
the information associated with the
reconsideration would be collected
subsequent to an administrative action,
that is, a determination to disallow.

B. ICRs Regarding Refund of Federal
Share of Medicaid Overpayments to
Providers (§ 433.322)

Section 2105(c)(6)(B) of the Act
incorporates the overpayment
requirements of section 1903(d)(2) of the
Act into CHIP. The overpayment
regulations at § 433.322 require that the
Medicaid Agency “maintain a separate
record of all overpayment activities for
each provider in a manner that satisfies
the retention and access requirements of

45 CFR 74.53.” We are incorporating
these through reference in §457.628(a).
Accordingly, it would require CHIP
programs to comply with §433.322.
States are currently required to maintain
these records under current regulations
for Medicaid (and by implication CHIP).
The recordkeeping requirements set
out under 45 CFR 92.42 (and §433.322)
are adopted from OMB Circular A-110.

C. ICRs Regarding Medicaid Program
Budget Report (CMS-37)

The information collection
requirements associated with CMS-37
are approved by OMB and have been
assigned OMB control number 0938—
0101. This proposed rule would not
impose any new or revised reporting or
recordkeeping requirements concerning
CMS-37.

D. ICRs Regarding Quarterly Medicaid
Statement of Expenditures for the
Medical Assistance Program (CMS-64)

The information collection
requirements associated with CMS—-64
are approved by OMB and have been
assigned OMB control number 0938—
0067. This proposed rule would not
impose any new or revised reporting or
recordkeeping requirements concerning
CMS-64.

If you comment on these information
collection and recordkeeping
requirements, please do either of the
following:

1. Submit your comments
electronically as specified in the
ADDRESSES section of this proposed rule;
or

2. Submit your comments to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget,

Attention: CMS Desk Officer, 2292—P

Fax: (202) 395—-6974; or

E-mail:

OIRA submission@omb.eop.gov.

IV. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Regulatory Impact Statement

A. Statement of Need

This proposed rule: (1) Implements
changes to section 1116 of the Act as set
forth in section 204 of the Medicare
Improvement for Patients and Providers

Act of 2008 (Pub. L. 110-275, enacted
on July 15, 2008) to provide a new
reconsideration process for
administrative determinations to
disallow claims for Federal financial
participation (FFP) under title XIX of
the Act (Medicaid);

(2) Implements changes to section
1903(d) (2) of the Act as set forth in
section 6506 of the Patient Protection
and Affordable Care Act (Pub. L. 111—
148, enacted on March 23, 2010) (the
Affordable Care Act), to lengthen the
time States have to credit the Federal
Government for identified but
uncollected Medicaid provider
overpayments and provides that interest
is due for amounts not timely credited
within that time period;

(3) Implements changes as set forth in
Section 2107(e)(2)(B) of the Act which
makes section 1116 of the Act
applicable to CHIP, to the same extent
as it is applicable to Medicaid, with
respect to administrative review, unless
inconsistent with the CHIP statute.

(4) Implements changes as set forth by
HHS to enable States to continue to
operate their Medicaid programs
effectively while repaying the Federal
share of unallowable expenditures and
to provide more flexibility for States to
manage their budgets during periods of
economic downturn.

(5) Implements changes as set forth by
HHS to clarify that interest charges
accrue during the new administrative
reconsideration process as set forth in
section 204 of the Medicare
Improvement for Patients and Providers
Act of 2008 (Pub. L. 110-275, enacted
on July 15, 2008) if a State chooses to
retain the funds during that period.

We conducted a review of existing
regulations to correct a technical error
in the regulation text at §447.299(c)(15)
which erroneously contradicts section
1923(g) of the Act, §447.299, 42 CFR
part 455 subpart D, and longstanding
CMS policy; revise internal delegations
of authority to reflect current CMS
structure; remove obsolete language;
and correct other technical errors in
accordance with section 6 of Executive
Order 13563 of January 18, 2011.

B. Overall Impact

We have examined the impact of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), Executive Order 13563 on
Improving Regulation and Regulatory
Review (February 2, 2011), section
1102(b) of the Social Security Act,
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section 202 of the Unfunded Mandates
Reform Act of 1995 (March 22, 1995;
Pub. L. 104—4), Executive Order 13132
on Federalism (August 4, 1999) and the
Congressional Review Act (5 U.S.C.
804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).
This rule does not reach the economic
threshold and thus is not considered a
major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
entities, if a rule has a significant impact
on a substantial number of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
physician practices, hospitals and other
providers are small entities, either by
nonprofit status or by qualifying as
small businesses under the Small
Business Administration’s size
standards (revenues of less than $7.0 to
$34.5 million in any 1 year). States and
individuals are not included in the
definition of a small entity. For details,
see the Small Business Administration’s
Web site at http://www.sba.gov/sites/
default/files/Size Standards Table.pdyf.

We are not preparing an analysis for
the RFA because the Secretary has
determined that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

In addition, section 1102(b) of the Act
requires us to prepare a RIA if a rule
may have a significant impact on the
operations of a substantial number of
small rural hospitals. This analysis must
conform to the provisions of section 603
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area for Medicare payment
regulations and has fewer than 100
beds. We are not preparing an analysis
for section 1102(b) of the Act because
the Secretary has determined that this
proposed rule would not have a
significant impact on the operations of
a substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also

requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
In 2011, that threshold is approximately
$136 million. This rule would have no
consequential effect on State, local, or
Tribal governments in the aggregate, or
on the private sector.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of Executive Order
13132 are not applicable.

C. Anticipated Effects

1. Effects on State Medicaid Programs

The rule provides States with the
option to use certain provisions as well
as proposes new requirements or
changes to existing interpretations of
statutory or regulatory requirements.
This rule has multiple purposes, one of
which is to provide for a new
reconsideration process for
administrative determinations to
disallow Federal financial participation
(FFP). This provision offers States the
option of requesting reconsideration of
a disallowance to CMS instead of or
before requesting reconsideration by the
HHS Board, which could reduce legal
cost, time, and resources, if a
disallowance is reversed by CMS. This
provision concerns agency
administrative appeals procedures and
any direct burden that is imposed on
States would not reach the economic
threshold. This provision would also
not affect substantive rights to
administrative determinations
consistent with existing statutes and
regulations.

Another provision of this rule extends
the time period a State has to recover or
seek to recover an overpayment made to
a Medicaid provider before the State
must refund the Federal share of the
uncollected overpayment to CMS. This
provision updates current regulations to
reflect new statutory requirements
without substantive changes and we
anticipate very slight if any economic
impact. The provision also provides that
interest will be due from States on
Medicaid provider overpayments that
are not timely credited. States are
already required to credit the Federal
share of interest actually earned from
overpayments collected from providers,

but not refunded to the Federal
government within the applicable
regulatory timeframe. Although
imputing interest on amounts not
properly refunded to the Federal
Government (whether or not interest
was actually earned) may slightly
increase the amount owed to the Federal
Government, this provision will only
affect States that do not refund the
Federal share of uncollected provider
overpayments to the Federal
government within statutory and
regulatory timeframes. States may avoid
interest liability by returning the
Federal share of overpayments within
the required timeframe. We believe this
change will eliminate an incentive for
States to delay timely crediting the
Federal government with amounts due.

A third provision of this rule is to
revise Medicaid and CHIP regulations
related to the disallowance process to
allow States the option to retain
disputed Federal funds through the
administrative review process. We
cannot anticipate if States will choose to
retain Federal funds through the
administrative review process. If States
decide to retain Federal funds, they may
return the funds before the
reconsideration or appeals process is
completed without withdrawing the
reconsideration or the appeal.

A fourth provision of this rule is to
provide that interest charges accrue for
any amounts the State opts to retain
during these processes. This provision
is intended to implement regulations
that impose an interest charge on
disallowed funds that a State retains
pending completion of the
administrative reconsideration and/or
appeals process. Under section
1903(d)(5) of the Act, a State that wishes
to retain the Federal share of a
disallowed amount will be liable for
interest on the retained funds, based on
the average of the bond equivalent of the
weekly 90-day treasury bill auction
rates, from the date of the disallowance
to the date of a final determination. We
will assess interest on the funds from
the date of the disallowance notice
through the date we receive written
notice from the State that it no longer
wishes to retain the funds or a final
determination has been reached through
the appeals process.

Although the application of interest
through the final determination may
slightly increase the amount owed to the
Federal Government due to the
additional interest charges, this
provision does not implement a new
requirement or burden to the State. It
instead provides States with the
opportunity to keep the Federal funds in
question during the entire
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determination period. However, if the
Federal funds are found to be due back
to the Federal Government in the final
determination, then the State is required
to repay the accrued interest in addition
to the disallowed amount. States may
opt to pay the disallowed amounts at
the time of the original disallowance in
order to avoid interest charges.

We have also clarified current CMS
policy in this rule that a State that has
given a timely written notice of its
intent to repay by installments to CMS
will accrue interest during the
repayment schedule on a quarterly basis
at the Treasury Current Value Fund Rate
(CVFR), from:

(1) The date of the disallowance
notice, if the State requests a repayment
schedule during the 60-day review
period and does not request
reconsideration by CMS or appeal to the
Board within the 60-day review period.

(2) The date of the final determination
of the administrative reconsideration, if
the State requests a repayment schedule
during the 60-day review period
following the CMS final determination
and does not appeal to the Board.

(3) The date of the final determination
by the Board, if the State requests a
repayment schedule during the 60-day
review period following the Board’s
final determination.

A fifth provision of this rule is to
revise installment repayment standards
and schedules. This provision will
provide States with more flexibility in
repaying large amounts of Federal
funds. We anticipate that the revised
repayment schedule will ease the
burden for States in periods of economic
downturn and allow them to operate
their program more effectively. States
may choose repayment by installments
in lieu of returning a large sum of FFP
in a short period of time. States could
potentially qualify for an alternate
repayment schedule if they meet the
regulatory requirements. We will charge
interest on the funds from the date of
the disallowance notice through the
date we receive final payment of the
repayment schedule. Although this may
marginally increase the amount owed to
the Federal Government due to the
additional interest charges, the extended
repayment schedule is purely an option
for States, rather than a new
requirement. This provision provides
States the ability to analyze what
method and timeline of repayment
would work best for the State given the
circumstances within the State at the
time.

The remaining provisions of this rule
make technical corrections, revise
internal delegations of authority for
administrative determinations, and

remove obsolete language. These
provisions merely update the
regulations that are currently in effect
without substantive changes.

D. Alternatives Considered

This section provides an overview of
regulatory alternatives that we
considered for this proposed rule. In
determining the appropriate guidance to
assist States in their efforts to meet
Federal requirements, we conducted
analysis and research in both the public
and private sector. Based, in part, on
this analysis and research we arrived at
the provisions proposed in this rule.

1. Administrative Review of
Determinations To Disallow Claims for
FFP

In this section of the proposed rule,
we are setting out procedures for States
to request a reconsideration of a
disallowance to the CMS Administrator.
The proposed process is to be a quick
and efficient process for States to point
out clear errors or omissions in
disallowance determinations, relating
either to facts or policy interpretations,
that can be corrected before the parties
incur further time and expense in an
appeal to the Board. Disputes that
involve complex fact-finding or issues
of legal authority are not appropriate for
this expedited review process.

We considered the use of a
conference, which would occur once the
Administrator had reviewed the
reconsideration documents. Either the
Administrator or the State would have
been able to request to schedule an
informal conference. The purpose of the
conference would have been to give the
State an opportunity to make an oral
presentation and give both parties an
opportunity to clarify issues and
questions about matters which may
have been in question. We rejected this
process because we do not believe such
an option would achieve the objective to
have a quick and efficient process
relating either to facts or policy
interpretations. Such a process could
cause delays in resolving the disallowed
funds sufficient to create additional
burden to State budgets in the form of
interest on disallowed amounts, legal
fees, and utilization of resources, time
and effort. There would also be an
additional burden to States on the
record retention requirements.

2. Repayment of Federal Funds by
Installments

In this section of the proposed rule,
we are proposing three schedules
including schedules that recognize the
unique fiscal pressures of States that are
experiencing economic distress. We

considered eliminating the threshold,
which is based on a percentage of the
estimated annual State’s share of
Medicaid expenditures, to qualify for a
repayment schedule and establishing a
repayment schedule based on dividing
the overpayment amount by a standard
12-quarter schedule. We rejected this
option because we wanted to ensure
that States that request a repayment
schedule would have a substantial
amount in overpayments to repay and
were not merely making token
payments.

We also considered keeping the
current percentage of 2.5 percent as the
threshold, but due to the current
economic downturn and the current
strain on States’ budgets, we decided to
provide some relief and flexibility to
States in the form of reducing the
required amount of the estimated
annual State’s share of Medicaid
expenditures to qualify for a repayment
schedule.

In developing the alternate repayment
schedules, we considered several
different data sources to develop
qualifying criteria for States seeking an
alternate repayment schedule due to
economic distress. We looked for
indicators which were readily available
to the States and CMS, transparent to
the public, robust in its measurement of
economic health, based on the most
recent data possible, consistent across
States, and predictably available on a
regular basis in a timely manner. We
also attempted to find a measure that
mirrored as closely as possible the
criteria used by the National Bureau of
Economic Research (NBER) to
determine a national recession.

We researched several potential
economic distress measures and
consulted various entities including the
National Association of State Budget
Officers, the Rockefeller Institute, the
Philadelphia Federal Reserve Bank, and
the Government Accountability Office
(GAO). The main options we considered
were a model used by the GAO, the
Philadelphia Federal Reserve Bank State
coincident index, and the measure of
whether a State qualifies for extended
benefits in the Unemployment
Insurance program overseen by the U. S.
Department of Labor. The GAO index is
used to provide information to Congress
on State level economic health. It
provided much of what we believed
would be necessary to accurately
measure overall economic health.
However, it is not publicly available nor
is it replicated on a predictable basis.
The Unemployment Insurance program
provided data that was timely, accurate,
and publicly available. However, it did
not appear to be the most robust
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measure of total economic health in a
State, nor did it closely reflect the type
of information used by the NBER.

E. Conclusion

For the reasons discussed above, we
are not preparing analysis for either the
RFA or section 1102(b) of the Act
because we have determined that this
regulation will not have a direct
significant economic impact on a
substantial number of small entities or
a direct significant impact on the
operations of a substantial number of
small rural hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects

42 CFR Part 430

Administrative practice and
procedure, Grant programs—health,
Medicaid, Reporting and recordkeeping
requirements.

42 CFR Part 433

Administrative practice and
procedure, Child support, Claims, Grant
programs—health, Medicaid, Reporting
and recordkeeping requirements.

42 CFR Part 447

Accounting, Administrative practice
and procedure, Drugs, Grant programs—
health, Health facilities, Health
professions, Medicaid, Reporting and
recordkeeping requirements, Rural
areas.

42 CFR Part 457

Administrative practice and
procedure, Grant programs—health,
Health insurance, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services proposes to amend
42 CFR Chapter IV, as set forth below:

PART 430—GRANTS TO STATES FOR
MEDICAL ASSISTANCE PROGRAMS

1. The authority citation for part 430
continues to read as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

Subpart C—Grants; Reviews and
Audits; Withholding for Failure To
Comply; Deferral and Disallowance of
Claims; Reduction of Federal Medicaid
Payments

2. Section 430.30 is amended by
revising paragraph (b) to read as follows:

§430.30 Grants procedures.

* * * * *

(b) Quarterly estimates. The Medicaid
agency must submit Form CMS-37
(Medicaid Program Budget Report;
Quarterly Distribution of Funding
Requirements) to the central office (with
a copy to the regional office) 45 days

before the beginning of each quarter.
* * * * *

3. Section 430.33 is amended by
revising paragraph (c)(2) to read as
follows:

§430.33 Audits.

* * * * *

(C] * % %

(2) Appeal. Any exceptions that are
not disposed of under paragraph (c)(1)
of this section are included in a
disallowance letter that constitutes the
Department’s final decision unless the
State requests reconsideration by the
Administrator or the Appeals Board.
(Specific rules are set forth in §430.42.)

* * * * *

4. Section 430.40 is amended by
revising paragraphs (a)(1), (b)(1)
introductory text, (c)(3), (c)(5), (c)(6),
and (e)(1) to read as follows:

§430.40 Deferral of claims for FFP.

(a] * % %

(1) The Consortium Administrator for
Medicaid or the Administrator
questions its allowability and needs
additional information in order to

resolve the question; and
* * * * *

(b) E

(1) Within 15 days of the action
described in paragraph (a)(2) of this
section, the Consortium Administrator
sends the State a written notice of
deferral that—

* * * * *

(C] * * *

(3) If the Consortium Administrator
finds that the materials are not in
readily reviewable form or that
additional information is needed, he or
she promptly notifies the State that it
has 15 days to submit the readily

reviewable or additional materials.
* * * * *

(5) The Consortium Administrator has
90 days, after all documentation is
available in readily reviewable form, to
determine the allowability of the claim.

(6) If the Consortium Administrator
cannot complete review of the material
within 90 days, CMS pays the claim,
subject to a later determination of
allowability.

* * * * *

(e] * * %

(1) The Consortium Administrator or
the Administrator gives the State

written notice of his or her decision to

pay or disallow a deferred claim.

5. Section 430.42 is amended by—

A. Revising paragraphs (a)
introductory text and paragraph (a)(9).

B. Redesignating paragraphs (b), (c),
and (d), as paragraphs (f), (g), and (h)
respectively.

C. Adding new paragraphs (b), (c), (d),
and (e).

D. Revising the paragraph heading of
newly designated paragraph (f).

E. Revising newly designated
paragraph (f)(2).

F. Adding new paragraph (f)(3).

G. Revising newly designated
paragraphs (g) and (h).

The revisions and additions read as
follows:

§430.42 Disallowance of claims for FFP.

(a) Notice of disallowance and of right
to reconsideration. When the
Consortium Administrator or the
Administrator determines that a claim
or portion of claim is not allowable, he
or she promptly sends the State a
disallowance letter that includes the

following, as appropriate:
* * * * *

(9) A statement indicating that the
disallowance letter is the Department’s
final decision unless the State requests
reconsideration under paragraph (b)(2)
or (f)(2) of this section.

(b) Reconsideration of disallowances
determination. (1) The Administrator
will reconsider Medicaid disallowance
determinations.

(2) To request reconsideration of a
disallowance, a State must complete the
following:

(i) Submit the following within 60
days after receipt of the disallowance
letter:

(A) A written request to the
Administrator that includes the
following:

(1) A copy of the disallowance letter.

(2) A statement of the amount in
dispute.

(3) A brief statement of why the
disallowance should be reversed or
revised, including any information to
support the State’s position with respect
to each issue.

(4) Additional information regarding
factual matters or policy considerations.
(B) A copy of the written request to

the Consortium Administrator.

(C) Send all requests for
reconsideration via registered or
certified mail to establish the date the
reconsideration was received by CMS.

(ii) In all cases, the State has the
burden of documenting the allowability
of its claims for FFP.
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(iii) Additional information regarding
the legal authority for the disallowance
will not be reviewed in the
reconsideration but may be presented in
any appeal to the Departmental Appeals
Board under paragraph (f)(2) of this
section.

(3) A State may request to retain the
FFP during the reconsideration of the
disallowance under section 1116(e) of
the Act, in accordance with §433.38 of
this subchapter.

(4) The State is not required to request
reconsideration before seeking review
from the Departmental Appeals Board.

(5) The State may also seek
reconsideration, and following the
reconsideration decision, request a
review from the Board.

(6) If the State elects reconsideration,
the reconsideration process must be
completed or withdrawn before
requesting review by the Board.

(c) Procedures for reconsideration of a
disallowance. (1) Within 60 days after
receipt of the disallowance letter, the
State shall, in accordance with (b)(2) of
this section, submit in writing to the
Administrator any relevant evidence,
documentation, or explanation and shall
simultaneously submit a copy thereof to
the appropriate Consortium
Administrator.

(2) After consideration of the policies
and factual matters pertinent to the
issues in question, the Administrator
shall, within 60 days from the date of
receipt of the request for
reconsideration, issue a written decision
or a request for additional information
as described in the following
subparagraph.

(3) At the Administrator’s option,
CMS may request from the State any
additional information or documents
necessary to make a decision. The
request for additional information must
be sent via registered or certified mail to
establish the date the request was sent
by CMS and received by the State.

(4) Within 30 days after receipt of the
request for additional information, the
State must submit to the Administrator,
with a copy to the Consortium
Administrator in readily reviewable
form, all requested documents and
materials.

(i) If the Administrator finds that the
materials are not in readily reviewable
form or that additional information is
needed, he or she shall notify the State
via registered or certified mail that it has
15 business days from the date of
receipt of the notice to submit the
readily reviewable or additional
materials.

(ii) If the State does not provide the
necessary materials within 15 business
days from the date of receipt of such

notice, the Administrator shall affirm
the disallowance in a final
reconsideration decision issued within
15 days from the due date of additional
information from the State.

(5) If additional documentation is
provided in readily reviewable form
under the paragraph (c)(4) of this
section, the Administrator shall issue a
written decision, within 60 days from
the due date of such information.

(6) The final written decision shall
constitute final CMS administrative
action on the reconsideration and shall
be (within 15 business days of the
decision) mailed to the State agency via
registered or certified mail to establish
the date the reconsideration decision
was received by the State.

(7) If the Administrator does not issue
a decision within 60 days from the date
of receipt of the request for
reconsideration or the date of receipt of
the requested additional information,
the disallowance shall be deemed to be
affirmed upon reconsideration.

(8) No section of this regulation shall
be interpreted as waiving the
Department’s right to assert any
provision or exemption under the
Freedom of Information Act.

(d) Withdrawal of a request for
reconsideration of a disallowance. (1) A
State may withdraw the request for
reconsideration at any time before the
notice of the reconsideration decision is
received by the State without affecting
its right to submit a notice of appeal to
the Board. The request for withdrawal
must be in writing and sent to the
Administrator, with a copy to the
Consortium Administrator, via
registered or certified mail.

(2) Within 60 days after CMS’ receipt
of a State’s withdrawal request, a State
may, in accordance with (f)(2) of this
section, submit a notice of appeal to the
Board.

(e) Implementation of decisions for
reconsideration of a disallowance. (1)
After undertaking a reconsideration, the
Administrator may affirm, reverse, or
revise the disallowance and shall issue
a final written reconsideration decision
to the State in accordance with
paragraph (c)(4) of this section.

(2) If the reconsideration decision
requires an adjustment of FFP, either
upward or downward, a subsequent
grant award will be issued in the
amount of such increase or decrease.

(3) Within 60 days after the receipt of
a reconsideration decision from CMS a
State may, in accordance with
paragraph (f)(2) of this section, submit a
notice of appeal to the Board.

(f) Appeal of Disallowance.

* * * * *

* x %

(2) A State that wishes to request an
appeal of a disallowance by the Board
must:

(i) Submit a notice of appeal to the
Board at the address given on the
Departmental Appeals Board’s Web site
within 60 days after receipt of the
disallowance letter.

(A) If a reconsideration of a
disallowance was requested, within 60
days after receipt of the reconsideration
decision; or

(B) If reconsideration of a
disallowance was requested and no
written decision was issued, within 60
days from the date the decision on
reconsideration of the disallowance was
due to be issued by CMS.

(ii) Include all of the following:

(A) A copy of the disallowance letter.

(B) A statement of the amount in
dispute.

(C) A brief statement of why the
disallowance is wrong.

(3) The Board’s decision of an appeal
under paragraph (f)(2) of this section
shall be the final decision of the
Secretary and shall be subject to
reconsideration by the Board only upon
a motion by either party that alleges a
clear error of fact or law and is filed
during the 60-day period that begins on
the date of the Board’s decision or to
judicial review in accordance with
paragraph (f)(2)(i) of this section.

(g) Appeals procedures. The
reconsideration procedures are those set
forth in 45 CFR part 16 for Medicaid
and for many other programs
administered by the Department.

(1) In all cases, the State has the
burden of documenting the allowability
of its claims for FFP.

(2) The Board shall conduct a
thorough review of the issues, taking
into account all relevant evidence,
including such documentation as the
State may submit and the Board may
require.

(h) Implementation of decisions. (1)
The Board may affirm the disallowance,
reverse the disallowance, modify the
disallowance, or remand the
disallowance to CMS for further
consideration.

(2) The Board will issue a final
written decision to the State consistent
with 45 CFR Part 16.

(3) If the appeal decision requires an
adjustment of FFP, either upward or
downward, a subsequent grant award
will be issued in the amount of increase
or decrease.

6. Section 430.48 is revised to read as
follows:

§430.48 Repayment of Federal funds by
instaliments.

(a) Basic conditions. When Federal
payments have been made for claims
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that are later found to be unallowable,
the State may repay the Federal funds
by installments if all of the following
conditions are met:

(1) The amount to be repaid exceeds
0.25 percent of the estimated or actual
annual State share for the Medicaid
program.

(2) The State has given the
Consortium Administrator written
notice, before total repayment was due,
of its intent to repay by installments.

(b) Annual State share determination.
CMS determines whether the amount to
be repaid exceeds 0.25 percent of the
annual State share as follows:

(1) If the Medicaid program is
ongoing, CMS uses the annual estimated
State share of Medicaid expenditures for
the current year, as shown on the State’s
latest Medicaid Program Budget Report
(CMS-37). The current year is the year
in which the State requests the
repayment by installments.

(2) If the Medicaid program has been
terminated by Federal law or by the
State, CMS uses the actual State share
that is shown on the State’s CMS-64
Quarterly Expense Report for the last
four quarters filed.

(c) Standard Repayment amounts,
schedules, and procedures. (1)
Repayment amount. The repayment
amount may not include any amount
previously approved for installment
repayment.

(2) Repayment schedule. The
maximum number of quarters allowed
for the standard repayment schedule is
12 quarters (3 years), except as provided
in paragraphs (c)(4) and (e) of this
section.

(3) Quarterly repayment amounts. (i)
The quarterly repayment amounts for
each of the quarters in the repayment
schedule will be the larger of the
repayment amount divided by 12
quarters or the minimum repayment
amount;

(ii) The minimum quarterly
repayment amounts for each of the
quarters in the repayment schedule is
0.25 percent of the estimated State share
of the current annual expenditures for
Medicaid;

(iii) The repayment period may be
less than 12 quarters when the
minimum repayment amount is
required.

(4) Extended schedule. (i) The
repayment schedule may be extended
beyond 12 quarterly installments if the
total repayment amount exceeds 100
percent of the estimated State share of
the current annual expenditures;

(ii) The quarterly repayment amount
will be 84 percent of the estimated
State share of the current annual
expenditures until fully repaid.

(5) Repayment process. (i) Repayment
is accomplished through deposits into
the State’s Payment Management
System (PMS) account;

(ii) A State may choose to make
payment by Automated Clearing House
(ACH) direct deposit, by check, or by
Fedwire transfer.

(6) Reductions. If the State chooses to
repay amounts representing higher
percentages during the early quarters,
any corresponding reduction in required
minimum percentages is applied first to
the last scheduled payment, then to the
next to the last payment, and so forth as
necessary.

(d) Alternate repayment amounts,
schedules, and procedures for States
experiencing economic distress
immediately prior to the repayment
period. (1) Repayment amount. The
repayment amount may not include
amounts previously approved for
installment repayment if a State initially
qualifies for the alternate repayment
schedule at the onset of an installment
repayment period.

(2) Qualifying period of economic
distress. (i) A State would qualify to
avail itself of the alternate repayment
schedule if it demonstrates the State is
experiencing a period of economic
distress;

(ii) A period of economic distress is
one in which the State demonstrates
distress for at least each of the previous
6 months, ending the month prior to the
date of the State’s written request for an
alternate repayment schedule, as
determined by a negative percent
change in the monthly Philadelphia
Federal Reserve Bank State coincident
index.

(3) Repayment schedule. The
maximum number of quarters allowed
for the alternate repayment schedule is
12 quarters (3 years), except as provided
in paragraph (d)(5) of this section.

(4) Quarterly repayment amounts. (i)
The quarterly repayment amounts for
each of the first 8 quarters in the
repayment schedule will be the smaller
of the repayment amount divided by 12
quarters or the maximum quarterly
repayment amount;

(ii) The maximum quarterly
repayment amounts for each of the first
8 quarters in the repayment schedule is
0.25 percent of the annual State share
determination as defined in paragraph
(b) of this section;

(iii) For the remaining 4 quarters, the
quarterly repayment amount equals the
remaining balance of the overpayment
amount divided by the remaining 4
quarters.

(5) Extended schedule. (i) For a State
that initiated its repayment under an
alternate payment schedule for

economic distress, the repayment
schedule may be extended beyond 12
quarterly installments if the total
repayment amount exceeds 100 percent
of the estimated State share of current
annual expenditures;

(A) In these circumstances, paragraph
(d)(3) of this section is followed for
repayment of the amount equal to 100
percent of the estimated State share of
current annual expenditures.

(B) The remaining amount of the
repayment is in quarterly amounts equal
to 8%/ percent of the estimated State
share of current annual expenditures
until fully repaid.

(ii) Upon request by the State, the
repayment schedule may be extended
beyond 12 quarterly installments if the
State has qualifying periods of economic
distress in accordance with paragraph
(d)(2) of this section during the first 8
quarters of the alternate repayment
schedule.

(A) To quality for additional quarters,
the States must demonstrate a period of
economic distress in accordance with
paragraph (d)(2) of this section for at
least 1 month of a quarter during the
first 8 quarters of the alternate
repayment schedule.

(B) For each quarter (of the first 8
quarters of the alternate payment
schedule) identified as qualified period
of economic distress, one quarter will be
added to the remaining 4 quarters of the
original 12 quarter repayment period.

(C) The total number of quarters in the
alternate repayment schedule shall not
exceed 20 quarters.

(6) Repayment process. (i) Repayment
is accomplished through deposits into
the State’s Payment Management
System (PMS) account;

(ii) A State may choose to make
payment by Automated Clearing House
(ACH) direct deposit, by check, or by
Fedwire transfer.

(7) If the State chooses to repay
amounts representing higher
percentages during the early quarters,
any corresponding reduction in required
minimum percentages is applied first to
the last scheduled payment, then to the
next to the last payment, and so forth as
necessary.

(e) Alternate repayment amounts,
schedules, and procedures for States
entering into distress during a standard
repayment schedule. (1) Repayment
amount. The repayment amount may
include amounts previously approved
for installment repayment if a State
enters into a qualifying period of
economic distress during an installment
repayment period.

(2) Qualifying period of economic
distress. (i) A State would qualify to
avail itself of the alternate repayment
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schedule if it demonstrates the State is
experiencing economic distress;

(ii) A period of economic distress is
one in which the State demonstrates
distress for each of the previous 6
months, that begins on the date of the
State’s request for an alternate
repayment schedule, as determined by a
negative percent change in the monthly
Philadelphia Federal Reserve Bank State
coincident index.

(3) Repayment schedule. The
maximum number of quarters allowed
for the alternate repayment schedule is
12 quarters (3 years), except as provided
in paragraph (e)(5) of this section.

(4) Quarterly repayment amounts. (i)
The quarterly repayment amounts for
each of the first 8 quarters in the
repayment schedule will be the smaller
of the repayment amount divided by 12
quarters or the maximum repayment
amount;

(ii) The maximum quarterly
repayment amounts for each of the first
8 quarters in the repayment schedule is
0.25 percent of the annual State share
determination as defined in paragraph
(b) of this section;

(iii) For the remaining 4 quarters, the
quarterly repayment amount equals the
remaining balance of the overpayment
amount divided by the remaining 4
quarters.

(5) Extended schedule. (i) For a State
that initiated its repayment under the
standard payment schedule and later
experienced periods of economic
distress and elected an alternate
repayment schedule, the repayment
schedule may be extended beyond 12
quarterly installments if the total
repayment amount of the remaining
balance of the standard schedule,
exceeds 100 percent of the estimated
State share of the current annual
expenditures;

(ii) In these circumstances, paragraph
(d)(3) of this section is followed for
repayment of the amount equal to 100
percent of the estimated State share of
current annual expenditures;

(iii) The remaining amount of the
repayment is in quarterly amounts equal
to 875 percent of the estimated State
share of the current annual expenditures
until fully repaid.

(6) Repayment process. (i) Repayment
is accomplished through deposits into
the State’s Payment Management
System (PMS) account;

(ii) A State may choose to make
payment by Automated Clearing House
(ACH) direct deposit, by check, or by
Fedwire transfer.

(7) If the State chooses to repay
amounts representing higher
percentages during the early quarters,
any corresponding reduction in required

minimum percentages is applied first to
the last scheduled payment, then to the
next to the last payment, and so forth as
necessary.

PART 433—STATE FISCAL
ADMINISTRATION

7. The authority citation for part 433
continues as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

Subpart A—Federal Matching and
General Administration Provisions

8. Section 433.38 is amended by
revising paragraphs (a) introductory
text, (b)(1), (b)(3), (c), (e)(1)(),(e)(1)(id),
(e)(1)(iii), (e)(1)(iv), and by adding
paragraphs (e)(1)(v), and (e)(1)(vi) to
read as follows:

§433.38 Interest charge on disallowed
claims for FFP.

(a) Basis and scope. This section is
based on section 1903(d)(5) of the Act,
which requires that the Secretary charge
a State interest on the Federal share of
claims that have been disallowed but
have been retained by the State during
the administrative appeals process
under section 1116(e) of the Act and the
Secretary later recovers after the
administrative appeals process has been
completed. This section does not apply
to—

(b) * * *

(1) CMS will charge the State interest
on FFP when—

(i) CMS has notified the Medicaid
agency under §430.42 of this subpart
that a State’s claim for FFP is not
allowable;

(ii) The agency has requested a
reconsideration of the disallowance to
the Administrator under § 430.42 of this
chapter and has chosen to retain the
FFP during the administrative
reconsideration process in accordance
with paragraph (c)(2) of this section;

(iii)(A) CMS has made a final
determination upholding part or all of
the disallowance;

(B) The agency has withdrawn its
request for administrative
reconsideration on all or part of the
disallowance; or

(C) The agency has reversed its
decision to retain the funds without
withdrawing its request for
administrative reconsideration and CMS
upholds all or part of the disallowance.

(iv) The agency has appealed the
disallowance to the Departmental
Appeals Board under 45 CFR Part 16
and has chosen to retain the FFP during
the administrative appeals process in

accordance with paragraph (c)(2) of this
section.

(v)(A)The Board has made a final
determination upholding part or all of
the disallowance;

(B) The agency has withdrawn its
appeal on all or part of the
disallowance; or

(C) The agency has reversed its
decision to retain the funds without
withdrawing its appeal and the Board
upholds all or part of the disallowance.

* * * * *

(3) Unless an agency decides to
withdraw its request for administrative
reconsideration or appeal on part of the
disallowance and therefore returns only
that part of the funds on which it has
withdrawn its request for administrative
reconsideration or appeal, any decision
to retain or return disallowed funds
must apply to the entire amount in
dispute.

* * * * *

(c) State procedures. (1) If the
Medicaid agency has requested
administrative reconsideration to CMS
or appeal of a disallowance to the Board
and wishes to retain the disallowed
funds until CMS or the Board issues a
final determination, the agency must
notify the CMS Consortium
Administrator in writing of its decision
to do so.

(2) The agency must mail its notice to
the CMS Consortium Administrator
within 60 days of the date of receipt of
the notice of the disallowance, as
established by the certified mail receipt
accompanying the notice.

(3) If the agency withdraws its
decision to retain the FFP or its request
for administrative reconsideration or
appeal on all or part of the FFP, the
agency must notify CMS in writing.

* * * * *

(e) I

(1) * *x %

(i) On the date of the final
determination by CMS of the
administrative reconsideration if the
State elects not to appeal to the Board,
or final determination by the Board;

(ii) On the date CMS receives written
notice from the State that it is
withdrawing its request for
administrative reconsideration and
elects not to appeal to the Board, or
withdraws its appeal to the Board on all
of the disallowed funds; or

(iii) If the agency withdraws its
administrative reconsideration on part
of the funds on—

(A) The date CMS receives written
notice from the agency that it is
withdrawing its request for
administrative reconsideration on a
specified part of the disallowed funds
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for the part on which the agency
withdraws its request for administrative
reconsideration; and

(B) The date of the final determination
by CMS on the part for which the
agency pursues its administrative
reconsideration; or

(iv) If the agency withdraws its appeal
on part of the funds, on—

(A) The date CMS receives written
notice from the agency that it is
withdrawing its appeal on a specified
part of the disallowed funds for the part
on which the agency withdraws its
appeal; and

(B) The date of the final determination
by the Board on the part for which the
agency pursues its appeal; or

(v) If the agency has given CMS
written notice of its intent to repay by
installment, in the quarter in which the
final installment is paid. Interest during
the repayment of Federal funds by
installments will be at the Current Value
of Funds Rate (CVFR); or

(vi) The date CMS receives written
notice from the agency that it no longer
chooses to retain the funds.

* * * * *

Subpart F—Refunding of Federal
Share of Medicaid Overpayments to
Providers

9. Section 433.300 is amended by
revising paragraph (b) to read as follows:

§433.300 Basis.
* * * * *

(b) Section 1903(d)(2)(C) and (D) of
the Act, which provides that a State has
1 year from discovery of an
overpayment for Medicaid services to
recover or attempt to recover the
overpayment from the provider before
adjustment in the Federal Medicaid
payment to the State is made; and that
adjustment will be made at the end of
the 1-year period, whether or not
recovery is made, unless the State is
unable to recover from a provider
because the overpayment is a debt that
has been discharged in bankruptcy or is
otherwise uncollectable.

* * * * *

10. Section 433.302 is revised to read

as follows:

§433.302 Scope of subpart.

This subpart sets forth the
requirements and procedures under
which States have 1 year following
discovery of overpayments made to
providers for Medicaid services to
recover or attempt to recover that
amount before the States must refund
the Federal share of these overpayments
to CMS, with certain exceptions.

11. Section 433.304 is amended by
removing the definition of “Abuse” and

adding the definition of “Final written
notice” to read as follows:

§433.304 Definitions.
* * * * *

Final written notice means that
written communication, immediately
preceding the first level of formal
administrative or judicial proceedings,
from a Medicaid agency official or other
State official that notifies the provider of
the State’s overpayment determination
and allows the provider to contest that
determination, or that notifies the State
Medicaid agency of the filing of a civil
or criminal action.

* * * * *

12. Section 433.312 is amended by

revising paragraph (a) to read as follows:

§433.312 Basic requirements for refunds.

(a) Basic rules. (1) Except as provided
in paragraph (b) of this section, the State
Medicaid agency has 1 year from the
date of discovery of an overpayment to
a provider to recover or seek to recover
the overpayment before the Federal
share must be refunded to CMS.

(2) The State Medicaid agency must
refund the Federal share of
overpayments at the end of the 1-year
period following discovery in
accordance with the requirements of
this subpart, whether or not the State
has recovered the overpayment from the
provider.

13. Section 433.316 is amended by
revising paragraphs (a), (c) introductory
text, (d), (f), and (g) to read as follows:

§433.316 When discovery of overpayment
occurs and its significance.

(a) General rule. The date on which an
overpayment is discovered is the
beginning date of the 1-year period
allowed for a State to recover or seek to
recover an overpayment before a refund
of the Federal share of an overpayment
must be made to CMS.

* * * * *

(c) Overpayments resulting from
situations other than fraud. An
overpayment resulting from a situation
other than fraud is discovered on the
earliest of—

* * * * *

(d) Overpayments resulting from
fraud. (1) An overpayment that results
from fraud is discovered on the date of
the final written notice (as defined in
§433.304 of this subchapter) of the
State’s overpayment determination.

(2) When the State is unable to
recover a debt which represents an
overpayment (or any portion thereof)
resulting from fraud within 1 year of
discovery because no final
determination of the amount of the

overpayment has been made under an
administrative or judicial process (as
applicable), including as a result of a
judgment being under appeal, no
adjustment shall be made in the Federal
payment to such State on account of
such overpayment (or any portion
thereof) until 30 days after the date on
which a final judgment (including, if
applicable, a final determination on an
appeal) is made.

(3) The Medicaid agency may treat an
overpayment made to a Medicaid
provider as resulting from fraud under
subsection (d) of this section only if it
has referred a provider’s case to the
Medicaid fraud control unit, or
appropriate law enforcement agency in
States with no certified Medicaid fraud
control unit, as required by §455.15,
§455.21, or §455.23 of this chapter, and
the Medicaid fraud control unit or
appropriate law enforcement agency has
provided the Medicaid agency with
written notification of acceptance of the
case; or if the Medicaid fraud control
unit or appropriate law enforcement
agency has filed a civil or criminal
action against a provider and has
notified the State Medicaid agency.

* * * * *

(f) Effect of changes in overpayment
amount. Any adjustment in the amount
of an overpayment during the 1-year
period following discovery (made in
accordance with the approved State
plan, Federal law and regulations
governing Medicaid, and the appeals
resolution process specified in State
administrative policies and procedures)
has the following effect on the 1-year
recovery period:

(1) A downward adjustment in the
amount of an overpayment subject to
recovery that occurs after discovery
does not change the original 1-year
recovery period for the outstanding
balance.

(2) An upward adjustment in the
amount of an overpayment subject to
recovery that occurs during the 1-year
period following discovery does not
change the 1-year recovery period for
the original overpayment amount. A
new 1-year period begins for the
incremental amount only, beginning
with the date of the State’s written
notification to the provider regarding
the upward adjustment.

(g) Effect of partial collection by State.
A partial collection of an overpayment
amount by the State from a provider
during the 1-year period following
discovery does not change the 1-year
recovery period for the balance of the
original overpayment amount due to
CMS.

* * * * *
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14. Section 433.318 is amended by
revising paragraphs (a)(2), (b)
introductory text, (c) introductory text,
(c)(1), (d)(1), and (e), to read as follows:

§433.318 Overpayments involving
providers who are bankrupt or out of
business.

(a) * x %

(2) The agency must notify the
provider that an overpayment exists in
any case involving a bankrupt or out-of-
business provider and, if the debt has
not been determined uncollectable, take
reasonable actions to recover the
overpayment during the 1-year recovery
period in accordance with policies
prescribed by applicable State law and
administrative procedures.

(b) Overpayment debts that the State
need not refund. Overpayments are
considered debts that the State is unable
to recover within the 1-year period
following discovery if the following

criteria are met:
* * * * *

(c) Bankruptcy. The agency is not
required to refund to CMS the Federal
share of an overpayment at the end of
the 1-year period following discovery,
if—

(1) The provider has filed for
bankruptcy in Federal court at the time
of discovery of the overpayment or the
provider files a bankruptcy petition in
Federal court before the end of the 1-

year period following discovery; and
* * * * *

(d) * Kk ok

(1) The agency is not required to
refund to CMS the Federal share of an
overpayment at the end of the 1-year
period following discovery if the
provider is out of business on the date
of discovery of the overpayment or if the
provider goes out of business before the
end of the 1-year period following
discovery.
* * * * *

(e) Circumstances requiring refunds. If
the 1-year recovery period has expired
before an overpayment is found to be
uncollectable under the provisions of
this section, if the State recovers an
overpayment amount under a court-
approved discharge of bankruptcy, or if
a bankruptcy petition is denied, the
agency must refund the Federal share of
the overpayment in accordance with the
procedures specified in § 433.320 of this
subpart.

15. Section 433.320 is amended by—

A. Revising paragraphs (a)(2), (b)(1),
(d), (0(2), (g)(1), and (h)(1).

B. Adding paragraph (a)(4).

The revisions and addition read as
follows:

§433.320 Procedures for refunds to CMS.

(El] * * %

(2) The agency must credit CMS with
the Federal share of overpayments
subject to recovery on the earlier of—

(i) The Form CMS—64 submission due
to CMS for the quarter in which the
State recovers the overpayment from the
provider; or

(ii) The Form CMS—64 due to CMS for
the quarter in which the 1-year period
following discovery, established in

accordance with Sec. 433.316, ends.
* * * * *

(4) If the State does not refund the
Federal share of such overpayment as
indicated in paragraph (a)(2), the State
will be liable for interest on the amount
equal to the Federal share of the non-
recovered, non-refunded overpayment
amount. Interest during this period will
be at the Current Value of Funds Rate
(CVFR), and will accrue beginning on
the day after the end of the 1-year
period following discovery until the last
day of the quarter for which the State
submits a CMS-64 report refunding the
Federal share of the overpayment.

(b) * % %

(1) The State is not required to refund
the Federal share of an overpayment at
the end of the 1-year period if the State
has already reported a collection or
submitted an expenditure claim reduced
by a discrete amount to recover the
overpayment prior to the end of the 1-
year period following discovery.

* * * * *

(d) Expiration of 1-year recovery
period. If an overpayment has not been
determined uncollectable in accordance
with the requirements of § 433.318 of
this subpart at the end of the 1-year
period following discovery of the
overpayment, the agency must refund
the Federal share of the overpayment to
CMS in accordance with the procedures
specified in paragraph (a) of this
section.

* * * * *

(f) * * %

(2) The Form CMS—64 submission for
the quarter in which the 1-year period
following discovery of the overpayment
ends.

(g] R

(1) If a provider is determined
bankrupt or out of business under this
section after the 1-year period following
discovery of the overpayment ends and
the State has not been able to make
complete recovery, the agency may
reclaim the amount of the Federal share
of any unrecovered overpayment
amount previously refunded to CMS.
CMS allows the reclaim of a refund by
the agency if the agency submits to CMS

documentation that it has made

reasonable efforts to obtain recovery.
* * * * *

(h) * * *

(1) Amounts of overpayments not
collected during the quarter but
refunded because of the expiration of
the 1-year period following discovery;
* * * * *

16. Section 433.322 is revised to read
as follows:

§433.322 Maintenance of Records.

The Medicaid agency must maintain a
separate record of all overpayment
activities for each provider in a manner
that satisfies the retention and access
requirements of 45 CFR 92.42.

PART 447—PAYMENTS FOR
SERVICES

17. The authority citation for part 447
continues as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

Subpart C—Payment for Inpatient
Hospital and Long-Term Care Facility
Services

§447.272 [Amended]

18. Section 447.272 is amended by
removing paragraphs (e) and (f).

Subpart E—Payment Adjustments for
Hospitals That Serve a
Disproportionate Number of Low-
Income Patients

19. Section 447.299 is amended by
revising paragraph (c)(15) to read as
follows:

§447.299 Reporting requirements.

* * * * *

(C) * K* %

(15) Total uninsured IP/OP
uncompensated care costs. Total annual
amount of uncompensated IP/OP care
for furnishing inpatient hospital and
outpatient hospital services to
individuals with no source of third
party coverage for the hospital services
they receive.

(i) The amount should be the result of
subtracting paragraphs (c)(12) and
(c)(13), from paragraph (c)(14) of this
section.

(ii) The uncompensated care costs of
providing physician services to the
uninsured cannot be included in this
amount.

(iii) The uninsured uncompensated
amount also cannot include amounts
associated with unpaid co-pays or
deductibles for individuals with third
party coverage for the inpatient and/or
outpatient hospital services they receive
or any other unreimbursed costs
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associated with inpatient and/or
outpatient hospital services provided to
individuals with those services in their
third party coverage benefit package.

(iv) The uncompensated care costs do
not include bad debt or payer discounts
related to services furnished to
individuals who have health insurance
or other third party payer.

* * * * *

Subpart F—Payment Methods for
Other Institutional and Non-
Institutional Services

§447.321 [Amended]

20. Section 447.321 is amended by
removing paragraphs (e) and (f).

PART 457—ALLOTMENTS AND
GRANTS TO STATES

21. The authority citation for part 457
continues as follows:

Authority: Sec. 1102 of the Social Security
Act (42 U.S.C. 1302).

Subpart B—General Administration—
Reviews and Audits; Withholding for
Failure To Comply; Deferral and
Disallowance of Claims; Reduction of
Federal Medical Payments

§457.210 [Removed]
22. Section 457.210 is removed.

§457.212 [Removed]
23. Section 457.212 is removed.

§457.218 [Removed]
24. Section 457.218 is removed.

Subpart F—Payments to States

25. Section 457.628 is amended by
revising paragraph (a) to read as follows:

§457.628 Other applicable Federal
regulations.

* * * * *

(a) HHS regulations in §433.312
through § 433.322 of this chapter
(related to Overpayments); §433.38 of
this chapter (Interest charge on
disallowed claims of FFP); § 430.40
through § 430.42 of this chapter
(Deferral of claims for FFP and
Disallowance of claims for FFP);
§430.48 of this chapter (Repayment of
Federal funds by installments); § 433.50
through § 433.74 of this chapter (sources
of non-Federal share and Health Care-
Related Taxes and Provider Related
Donations); and § 447.207 of this
chapter (Retention of Payments) apply
to State’s CHIP programs in the same
manner as they apply to State’s
Medicaid programs.

* * * * *

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

Dated: February 2, 2011.
Donald M. Berwick,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: July 27, 2011.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2011-19528 Filed 8-2—11; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1207]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed in the table below. The purpose
of this proposed rule is to seek general
information and comment regarding the
proposed regulatory flood elevations for
the reach described by the downstream
and upstream locations in the table
below. The BFEs and modified BFEs are
a part of the floodplain management
measures that the community is
required either to adopt or to show
evidence of having in effect in order to
qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before November 1, 2011.
ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community is available for inspection at
the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1207, to Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance

and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646-4064, or (e-mail)
luis.rodriguez1@dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.


mailto:luis.rodriguez1@dhs.gov
mailto:luis.rodriguez1@dhs.gov

46702 Federal Register/Vol. 76, No. 149/ Wednesday, August 3, 2011/Proposed Rules

Executive Order 12988, Civil Justice Accordingly, 44 CFR part 67 is 1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
Reform. This proposed rule meets the proposed to be amended as follows: 3 CFR, 1979 Comp., p. 376.
applicable standards of Executive Order
12988. PART 67—[AMENDED] §67.4 [Amended]
List of Subjects in 44 CFR Part 67 1. The authority citation for part 67 2. The tables published under the
. . . continues to read as follows: authority of §67.4 are proposed to be
Administrative practice and . : amended as follows:
procedure, Flood insurance, Reporting Authority: 42 U.S.C. 4001 et seq.;
and recordkeeping requirements. Reorganization Plan No. 3 of 1978, 3 CFR,
* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
#Depth in feet above
. . R ground
State City/town/county Source of flooding Location A Elevation in meters
(MSL)
Existing Modified
City of Cadiz, Kentucky
Kentucky ................ City of Cadiz .......... Little River (backwater ef- | From the Lake Barkley confluence to ap- None +375
fects from Lake Barkley). proximately 4.5 miles upstream of the
Lake Barkley confluence.
Kentucky ................ City of Cadiz .......... Little River Tributary 1 From the Little River confluence to ap- None +375
(backwater effects from proximately 1,678 feet upstream of the
Lake Barkley). Little River confluence.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Cadiz

Maps are available for inspection at 63 Main Street, Cadiz, KY 42211.

Unincorporated Areas of Caldwell Parish, Louisiana

Louisiana ............... Unincorporated Hurricane Creek/Branch Approximately 0.9 mile upstream of the None +146
Areas of Caldwell 2-3. Hurricane Creek confluence.
Parish.
Approximately 1.0 mile upstream of the None +146
Hurricane Creek confluence.
Louisiana ............... Unincorporated Hurricane Creek/Branch Approximately 1,275 feet upstream of the None +168
Areas of Caldwell 3-1. Hurricane Creek confluence.
Parish.
Approximately 1.0 mile upstream of the None +168
Hurricane Creek confluence.
Louisiana ............... Unincorporated Hurricane Creek/Branch Approximately 265 feet upstream of the None +156
Areas of Caldwell 3-4 (Hanchey Tributary). Hurricane Creek confluence.
Parish.
Approximately 0.87 mile upstream of the None +156
Hurricane Creek confluence.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Unincorporated Areas of Caldwell Parish

Maps are available for inspection at the Caldwell Parish Community Recreation Center, 911 Complex, 6563 U.S. Route 165, Columbia, LA
71418.
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above

State City/town/county Source of flooding Location ** AEl evagt’irc?nu?r? meters
(MSL)
Existing Modified
Town of Stuckey, South Carolina
South Carolina ....... Town of Stuckey ... | Indiantown Swamp ........... At the upstream side of Mount Carmel None +31
Ap?)?g)?ihately 0.56 mile upstream of None +32

Mount Carmel Road.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

Town of Stuckey

ADDRESSES

Maps are available for inspection at the Town Office, 11 Town Hall Road, Stuckey, SC 29554.

* Elevation in feet (NGVD)
+ Elevation in feet(NAVD)
# Depth in feet above

Flooding source(s) Location of referenced elevation ** AEl eva%g)nuri]r?m oters Communities affected
(MSL)
Effective Modified
Carroll County, New Hampshire (All Jurisdictions)
Bay Tributary 1 ....ccceeeeee. At the Moultonborough Bay confluence ....................... None +506 | Town of Moultonborough.
Approximately 1.09 miles upstream of the Bay Tribu- None +547
tary 1.1 divergence.
Bay Tributary 1.1 ..o At the Moultonborough Bay confluence ...........c.......... None +506 | Town of Moultonborough.
At the Bay Tributary 1 divergence ................... None +515
Bearcamp River .........cccce.. At the upstream side of Covered Bridge Road . +428 +429 | Town of Ossipee.
Approximately 520 feet upstream of Covered Bndge +430 +431
Road.
Bearcamp River .........cccc.... Approximately 2.06 miles upstream of State Route +567 +566 | Town of Tamworth.
113 (Tamworth Road).
Approximately 2.15 miles upstream of State Route +571 +570
113 (Tamworth Road).
Berry Pond/Berry Pond Trib- | Approximately 150 feet upstream of State Route 25 None +568 | Town of Moultonborough,
utary 1. (Whittier Highway). Town of Sandwich.
Approximately 2.6 miles upstream of State Route 25 None +622
(Whittier Highway).
Berry Pond Diversion ............ At the Red Hill River confluence ...........cccccceeiiinniennn. None +536 | Town of Moultonborough.
At the Berry Pond divergence None +569
East Branch Saco River ....... Approximately 160 feet upstream of U.S. Route 3028 +565 +566 | Town of Bartlett, Town of
(State Route 16A). Jackson.
Approximately 0.63 miles upstream of Town Hall +835 +836
Road.
Halfway Brook ..........cccoceeeee At the Moultonborough Bay confluence ....................... None +506 | Town of Moultonborough.
Approximately 1.29 miles upstream of Ossipee Moun- None +1428
tain Road.
Halfway Brook Tributary 1 .... | At the Halfway Brook confluence ...........ccccconvriieenen. None +529 | Town of Moultonborough.
Approximately 0.88 miles upstream of the Halfway None +541
Brook confluence.
Moultonborough Bay ............. Entire shoreling ..........cccoviiiiiiiiiccc e None +506 | Town of Moultonborough.
Ossipee Lake .............. Entire shoreline .. None +414 | Town of Effingham.
Pequawket Pond Entire shoreline within community .. None +464 | Town of Albany.
Province Lake ... Entire shoreline .........ccocoeieiiiiiiiiiiens None +480 | Town of Effingham.
Red Hill River ........ccceeeeenen. At the Moultonborough Bay confluence ....................... None +506 | Town of Moultonborough,
Town of Sandwich.
Approximately 1.70 miles upstream of School House None +587
Road.
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* Elevation in feet (NGVD)
+ Elevation in feet(NAVD)
# Depth in feet above
Flooding source(s) Location of referenced elevation ** AEl eva%g)nu?r?m eters Communities affected
(MSL)
Effective Modified
Red Hill River Tributary 1 ..... At the Red Hill River confluence .........cccccoceeneiiinennen. None +536 | Town of Moultonborough.
Approximately 0.80 miles upstream of Sheridan Road None +878
Red Hill River ........cccceeeeenee. At the Red Hill River confluence ...........cccoceviiiiiieennn. None +536 | Town of Moultonborough.
Tributary 1 Diversion ............. | At the Red Hill River Tributary 1 divergence ............... None +600
Rocky Branch ........cccceceenen. Approximately 70 feet upstream of U.S. Route 302 +573 +574 | Town of Bartlett.
(Crawford Notch Road).
Approximately 520 feet upstream of U.S. Route 302 +575 +576
(Crawford Notch Road).
Rocky Branch ........ccccceceenee. Approximately 0.47 miles upstream of U.S. Route 302 +607 +608 | Town of Bartlett.
(Crawford Notch Road).
Approximately 0.90 miles upstream of U.S. Route 302 +655 +656
(Crawford Notch Road).
Saco RiVer ......ccceevviieeiens Approximately 1,970 feet upstream of Maine Central None +756 | Town of Hart’'s Location.
Railroad.
Approximately 0.85 miles upstream of Maine Central None +772
Railroad.
Shannon Brook .............c....... At the Moultonborough Bay confluence ....................... None +506 | Town of Moultonborough.
Approximately 1.07 miles upstream of State Route None +1202
171 (Old Mountain Road).
Shannon Brook Tributary 1 ... | At the Shannon Brook confluence ..............cccccceeene None +550 | Town of Moultonborough.
Approximately 400 feet upstream of State Route 109 None +588
(Governor Wentworth Highway).
Squam Lake .....ccceeeririeniene Entire shoreline ..........ccoeeiiiiiiiiiie e None +565 | Town of Moultonborough,
Town of Sandwich.
Weed Brook ........ccccceeveeeeenns At the Berry Pond confluence .........cccccooviieeeiiieennenn. None +569 | Town of Moultonborough,
Town of Sandwich.
Approximately 650 feet upstream of State Route 25 None +701
(Whittier Highway).
Weed Brook Diversion .......... At the Weed Brook Tributary 1 confluence None +569 | Town of Moultonborough.
At the Weed Brook divergence ...................... None +585
Weed Brook Tributary 1 ........ At the Weed Brook confluence ...........ccceciiiiiiinenen. None +600 | Town of Moultonborough.
Approximately 1,700 feet upstream of Bodge Hill None +785
Road.
Wildcat BrookK .........ccccceeeennee Approximately 1,560 feet downstream of Meloon +1116 +1115 | Town of Jackson.
Road.
Approximately 120 feet downstream of Meloon Road +1177 +1176

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Town of Albany
Maps are available for inspection at the Town Hall, 1972—A State Route 16, Albany, NH 03818.

Town of Bartlett

Maps are available for inspection at the Bartlett Town Hall, 56 Town Hall Road, Intervale, NH 03845.
Town of Effingham

Maps are available for inspection at the Town Hall, 68 School Street, Effingham, NH 03882.

Town of Hart’s Location

Maps are available for inspection at the Town Hall, 979 U.S. Route 302, Hart’s Location, NH 03812.
Town of Jackson

Maps are available for inspection at the Town Hall, 54 Main Street, Jackson, NH 03846.

Town of Moultonborough

Maps are available for inspection at the Town Hall, 6 Holland Street, Moultonborough, NH 03254.

Town of Ossipee

Maps are available for inspection at the Ossipee Town Hall, 55 Main Street, Center Ossipee, NH 03814.
Town of Sandwich

Maps are available for inspection at the Sandwich Town Hall, 8 Maple Street, Center Sandwich, NH 03227.

Town of Tamworth
Maps are available for inspection at the Town Hall, 84 Main Street, Tamworth, NH 03886.
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* Elevation in feet (NGVD)
+ Elevation in feet(NAVD)
# Depth in feet above
. . ek ground -
Flooding source(s) Location of referenced elevation A Elevation in meters Communities affected
(MSL)
Effective Modified
Juniata County, Pennsylvania (All Jurisdictions)
Susquehanna River .............. At the downstream Northumberland County boundary +405 +403 | Township of Susque-
hanna.
At the West Mahantango Creek confluence ................ +408 +405
Tuscarora Creek ..........cc...... Approximately 0.9 mile upstream of Groninger Valley None +445 | Township of Spruce Hill.
Road.
Approximately 3.1 miles upstream of Groninger Valley None +461
Road.
West Mahantango Creek ...... At the Susquehanna River confluence ............cccc........ +408 +405 | Township of Susque-
hanna.
Approximately 60 feet downstream of Old Trail Road +408 +407

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for

exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

Township of Spruce Hill

ADDRESSES

Maps are available for inspection at the Spruce Hill Township Secretary’s Office, 727 Half Moon Road, Port Royal, PA 17082.

Township of Susquehanna

Maps are available for inspection at the Susquehanna Township Hall, 358 Fairground Road, Liverpool, PA 17045.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: July 22, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-19546 Filed 8—2-11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1208]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1% annual-chance)
Flood Elevations (BFEs) and proposed
BFE modifications for the communities
listed in the table below. The purpose

of this proposed rule is to seek general
information and comment regarding the
proposed regulatory flood elevations for
the reach described by the downstream
and upstream locations in the table
below. The BFEs and modified BFEs are
a part of the floodplain management
measures that the community is
required either to adopt or to show
evidence of having in effect in order to
qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before November 1, 2011

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community is available for inspection at
the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-1208, to Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C

Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguez1@dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-4064, or (e-mail)
luis.rodriguezi@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
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meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

*Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
#Depth in feet

State City/town/county Source of flooding Location ** above ground
A Elevation in meters
(MSL)
Existing Modified
Unincorporated Areas of Chickasaw County, lowa
lowa ...ccoovciiiiiiinne Unincorporated Little Cedar River (back- Approximately 1,200 feet upstream of the None +962
Areas of Chicka- water effects from Cedar River confluence.
saw County. Cedar River).
Approximately 100 feet upstream of None +962
Beumont Way.

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Unincorporated Areas of Chickasaw County
Maps are available for inspection at the Chickasaw County Courthouse, 8 East Prospect Street, New Hampton, 1A 50659.

Unincorporated Areas of Mingo County, West Virginia

West Virginia Unincorporated Mate Creek +707 +706

Areas of Mingo
County.

Approximately 0.21 mile downstream of
Norfolk & Western Railway (imme-
diately downstream of County Route 9).

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Unincorporated Areas of Mingo County
Maps are available for inspection at the Mingo County Floodplain Management Office, 75 East 2nd Avenue, Room 325, Williamson, WV 25661.
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Flooding source(s)

Location of referenced elevation **

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters

(MSL)

Effective Modified

Communities affected

Lake County, Florida, and Incorp

orated Areas

Leesburg Tributary 1

Leesburg Tributary 2

Leesburg Tributary 2—1

Leesburg Tributary 3

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Multiple Ponding Areas

Approximately 1,225 feet downstream of the Flying
Baron Estates Airport Runway.

At the downstream side of State Route 44
Approximately 960 feet downstream of Youngs
Road.

Approximately 105 feet upstream of West Main
Street.
At the Leesburg Tributary 2 confluence

Approximately 1,410 feet upstream of the Leesburg
Tributary 2 confluence.

Approximately 1,550 feet downstream of Youngs
Road.

Approximately 325 feet upstream of Youngs Road

Area bound by Violet Avenue to the north, Royal
Trails Road to the east, and Maggie Jones Road
to the south and west.

Area bound by Pandorea Avenue to the north,
Greenbrier Street to the east, State Route 44 to
the south, and Harbor Way to the west.

Area bound by County Route 42 to the north, State
Route 44 to the east and south, and County
Route 439 to the west.

Area bound by Alder Avenue to the north, Beach
Road to the east, Poinciana Street to the south,
and Royal Trails Road to the west.

Area bound by Poinciana Street to the north and
east, and Royal Trails Road to the south and
west.

Area bound by Clover Avenue to the north,
Wildflower Way to the east, State Route 44 to
the south, and Sunflower Street to the west.

Area bound by Royal Trails Road to the north and
east, Poinciana Street to the south, and Tamarac
Street to the west.

Area bound by Maggie Jones Road to the north,
Royal Trails Road to the east, State Route 44 to
the south, and Lake Norris Road to the west.

Area bound by Division Street to the north, State
Route 44 to the east and south, and Aspen
Street to the west.

Area approximately 665 feet northeast of the inter-
section of Royal Trails Road and Maggie Jones
Road, bound by West Thyme Avenue to the
north, Poinciana Street to the east, Red Oak Av-
enue to the south, and Royal Trails Road to the
west.

Area bound by Saffron Avenue to the north, State
Route 44 to the east, and Royal Trails Road to
the south and west.

Area bound by Sawgrass Fill Road to the north,
Royal Trails Road to the east, State Route 44 to
the south, and Harbor Way to the west.

Area bound by Hawthorn Avenue to the north,
Alder Way to the east, and Poinciana Street to
the south and west.

Area bound by Apricot Avenue to the north, Fir
Street to the east, Quince Avenue to the south,
and Royal Trails Road to the west.

+66 +64
None +81

+67 +66
None +83

+77 +78

+77 +78

+64 +65

+77 +76
None +42
None +42
None +43
None +44
None +44
None +44
None +44
None +45
None +45
None +45
None +45
None +46
None +46
None +46

City of Leesburg, Unincor-
porated Areas of Lake
County.

City of Leesburg, Unincor-
porated Areas of Lake
County.

City of Leesburg, Unincor-
porated Areas of Lake
County.

City of Leesburg, Unincor-
porated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.

Unincorporated Areas of Lake
County.
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Flooding source(s)

Location of referenced elevation **

* Elevation in feet (NGVD)

+Elevation i

n feet

(NAVD)

#Depth in

feet

above ground

Communities affected

A Elevation in meters
(MSL)
Effective Modified

Multiple Ponding Areas ....... Area bound by Tamarac Street to the north and None +46 | Unincorporated Areas of Lake
west, Royal Trails Road to the east, and Violet County.
Avenue to the south.

Multiple Ponding Areas ....... Area bound by Royal Trails Road to the north and None +46 | Unincorporated Areas of Lake
west, Viola Way to the east, and West Thyme County.
Avenue to the south.

Multiple Ponding Areas ....... Area bound by West Thyme Avenue to the north, None +46 | Unincorporated Areas of Lake
Poinciana Street to the east, Hemlock Lane to County.
the south, and Royal Trails Road to the west.

Multiple Ponding Areas ....... Area bound by Bears Lane to the north, Flag Street None +47 | Unincorporated Areas of Lake
to the east, Red Oak Avenue to the south, and County.
Jericho Trail to the west.

Multiple Ponding Areas ....... Area bound by West Thyme Avenue to the north, None +47 | Unincorporated Areas of Lake
Poinciana Street to the east, and Maggie Jones County.
Road to the south and west.

Multiple Ponding Areas ....... Area approximately 0.4 mile northeast of the inter- None +47 | Unincorporated Areas of Lake
section of Royal Trails Road and Maggie Jones County.
Road, bound by West Thyme Avenue to the
north, Poinciana Street to the east, Red Oak Av-
enue to the south, and Royal Trails Road to the
west.

Multiple Ponding Areas ....... Area approximately 90 feet southeast of the inter- None +47 | Unincorporated Areas of Lake
section of Royal Trails Road and West Thyme County.
Avenue, bound by West Thyme Avenue to the
north, West Thyme Court to the east, Daffodil
Avenue to the south, and Royal Trails Road to
the west.

Multiple Ponding Areas ....... Area bound by Quince Avenue to the north, Cash- None +47 | Unincorporated Areas of Lake
ew Street to the east, Poinciana Street to the County.
south, and Tamarac Street to the west.

Multiple Ponding Areas ....... Area bound by Chinaberry Street to the north, None +48 | Unincorporated Areas of Lake
Aspen Street to the east, Alder Avenue to the County.
south, and Poinciana Street to the west.

Multiple Ponding Areas ....... Area bound by Fullerville Road to the north, Cooter None +48 | Unincorporated Areas of Lake
Pond Road to the east, Quince Avenue to the County.
south, and Buck Run Drive to the west.

Multiple Ponding Areas ....... Area bound by Quince Avenue to the north, China- None +48 | Unincorporated Areas of Lake
berry Street to the east and south, and Royal County.
Trails Road to the west.

Multiple Ponding Areas ....... Area bound by Saffron Avenue to the north, Mango None +48 | Unincorporated Areas of Lake
Street to the east, West Thyme Avenue to the County.
south, and Royal Trails Road to the west.

Multiple Ponding Areas ....... Area bound by Seagrape Avenue to the north, None +49 | Unincorporated Areas of Lake
Apricot Avenue to the east and south, and Hon- County.
eysuckle Street to the west.

Multiple Ponding Areas ....... Area bound by Saffron Avenue to the north, China- None +49 | Unincorporated Areas of Lake
berry Street to the east and south, and Royal County.
Trails Road to the west.

Multiple Ponding Areas ....... Area bound by Saffron Avenue to the north, Mango None +49 | Unincorporated Areas of Lake
Street to the east, Alder Avenue to the south, County.
and Poinciana Street to the west.

Multiple Ponding Areas ....... Area bound by West Thyme Avenue to the north, None +49 | Unincorporated Areas of Lake
Aspen Street to the east, Red Oak Avenue to the County.
south, and Royal Trails Road to the west.

Multiple Ponding Areas ....... Area bound by East Thyme Avenue to the north, None +49 | Unincorporated Areas of Lake
Aspen Street to the east, Alder Avenue to the County.
south, and Poinciana Street to the west.

Multiple Ponding Areas ....... Area bound by Almond Tree Lane to the north, None +50 | Unincorporated Areas of Lake
Aspen Street to the east, East Thyme Avenue to County.
the south, and Datura Street to the west.

Multiple Ponding Areas ....... Area bound by Quince Avenue to the north, China- None +50 | Unincorporated Areas of Lake
berry Street to the east, Kumquat Avenue to the County.
south, and Cashew Street to the west.

Multiple Ponding Areas ....... Area bound by Quince Avenue to the north, West None +53 | Unincorporated Areas of Lake
Lake Road to the east, Chinaberry Street to the County.
south, and Cashew Street to the west.
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Flooding source(s)

Location of referenced elevation **

* Elevation in feet (NGVD)

+Elevation i

n feet

(NAVD)

#Depth in

feet

above ground

Communities affected

A Elevation in meters
(MSL)
Effective Modified

Ponding Area .........cccocuenee. Area bound by Royal Trails Road to the north and None +38 | Unincorporated Areas of Lake
east, Tamarac Street to the south, and Maggie County.
Jones Road to the west.

Ponding Area .........ccccceeu. Area approximately 575 feet southwest of the inter- None +39 | Unincorporated Areas of Lake
section of Tamarac Street and Violet Avenue, County.
bound by Fullervile Road to the north, Royal
Trails Road to the east, and Maggie Jones Road
to the south and west.

Ponding Area ........cccceeueee. Area approximately 470 feet southwest of the inter- None +40 | Unincorporated Areas of Lake
section of Tamarac Street and Violet Avenue, County.
bound by Fullerville Road to the north, Royal
Trails Road to the east, and Maggie Jones Road
to the south and west.

Ponding Area .........cccocueuneee. Area bound by Royal Trails Road to the north and None +41 | Unincorporated Areas of Lake
east, Saffron Avenue to the south, and Maggie County.
Jones Road to the west.

Ponding Area ...........ccceeu. Area approximately 340 feet southwest of the inter- None +41 | Unincorporated Areas of Lake
section of Tamarac Street and Violet Avenue, County.
bound by Fullervile Road to the north, Royal
Trails Road to the east, and Maggie Jones Road
to the south and west.

Ponding Area .........cccceeueee. Area bound by Poinciana Street to the north and None +41 | Unincorporated Areas of Lake
west, Holly Branch Road to the east, and Stew- County.
ard Road to the south.

Ponding Area .........cccocueeneee. Area bound by Pandorea Avenue to the north, Clo- None +43 | Unincorporated Areas of Lake
ver Street to the east, State Route 44 to the County.
south, and Lantana Street to the west.

Ponding Area .........cccoceeu. Area bound by Larkspur Avenue to the north, State None +43 | Unincorporated Areas of Lake
Route 44 to the east and south, and Rabanal County.
Trail to the west.

Ponding Area ........cccceeueee. Area bound by Rory Lane to the north, State Route None +44 | Unincorporated Areas of Lake
44 to the east and south, and Poinciana Street to County.
the west.

Ponding Area .........cccocueeneee. Area bound by Maggie Jones Road to the north, None +44 | Unincorporated Areas of Lake
Royal Trails Road to the east, Red Oak Avenue County.
to the south, and Back Forty Road to the west.

Ponding Area .........ccccceeu. Area bound by Tamarac Street to the north, Violet None +44 | Unincorporated Areas of Lake
Avenue to the east, Royal Trails Road to the County.
south, and Maggie Jones Road to the west.

Ponding Area .........cccceeueee. Area bound by Royal Trails Road to the north and None +45 | Unincorporated Areas of Lake
east, State Route 44 to the south, and Wildflower County.
Way to the west.

Ponding Area .........cccocueeneee. Area bound by Cinnamon Avenue to the north, Fir None +45 | Unincorporated Areas of Lake
Street to the east, and Royal Trails Road to the County.
south and west.

Ponding Area .........c.ccoc..e. Area bound by Saffron Avenue to the north, Royal None +45 | Unincorporated Areas of Lake
Trails Road to the east, Poinciana Street to the County.
south, and Tamarac Street to the west.

Ponding Area ........cccceeueee. Area bound by Ixora Avenue to the north, Bamboo None +46 | Unincorporated Areas of Lake
Street to the east, Lupine Avenue to the south, County.
and Windward Avenue to the west.

Ponding Area .........cccceee.ee. Area bound by Yucca Avenue to the north, Jericho None +46 | Unincorporated Areas of Lake
Trail to the east, Pandorea Avenue to the south, County.
and Windward Avenue to the west.

Ponding Area .........cccceeueee. Area bound by Primrose Lane to the north, Poin- None +46 | Unincorporated Areas of Lake
ciana Street to the east, Red Oak Avenue to the County.
south, and Royal Trails Road to the west.

Ponding Area .........cccceeueee. Area bound by Red Oak Avenue to the north and None +46 | Unincorporated Areas of Lake
east, and Royal Trails Road to the south and County.
west.

Ponding Area .........cccceeueeee. Area bound by Red Oak Avenue to the north, None +46 | Unincorporated Areas of Lake
Pandorea Avenue to the east and south, and County.
Jericho Trail to the west.

Ponding Area .........cccceeueeee. Area bound by West Veronica Avenue to the north, None +46 | Unincorporated Areas of Lake
Apple Street to the east, Alder Avenue to the County.
south, and Alder Court to the west.
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Flooding source(s)

Location of referenced elevation **

* Elevation in feet (NGVD)

+Elevation i

n feet

(NAVD)

#Depth in

feet

above ground

Communities affected

A Elevation in meters
(MSL)
Effective Modified

Ponding Area .........cccocuenee. Area bound by Aster Court to the north and west, None +46 | Unincorporated Areas of Lake
Royal Trails Road to the east, and Redgum County.
Court to the south.

Ponding Area .........ccccec...e. Area bound by Division Street to the north, Dahlia None +46 | Unincorporated Areas of Lake
Street to the east, Nutmeg Avenue to the south, County.
and Abele Street to the west.

Ponding Area ........cccceeueee. Area bound by Coconut Avenue to the north, None +47 | Unincorporated Areas of Lake
Wildflower Way to the east, State Route 44 to County.
the south, and Sunflower Street to the west.

Ponding Area .........cccceeueee. Area approximately 1,025 feet southeast of the None +47 | Unincorporated Areas of Lake
intersection of Royal Trails Road and Greenbrier County.
Street, bound by Royal Trails Road to the north
and east, Wildflower Way to the south, and
Greenbrier Street to the west.

Ponding Area ..........cccceeu. Area bound by Hemlock Lane to the north, Poin- None +47 | Unincorporated Areas of Lake
ciana Street to the east, Primrose Lane to the County.
south, and Royal Trails Road to the west.

Ponding Area ...........ccc...... Area bound by Hawthorn Avenue to the north, None +47 | Unincorporated Areas of Lake
Alder Way to the east, Alder Avenue to the County.
south, and Poinciana Street to the west.

Ponding Area .........cccocueneee. Area bound by Chinaberry Street to the north, Per- None +47 | Unincorporated Areas of Lake
simmon Street to the east, Hawthorn Avenue to County.
the south, and Poinciana Street to the west.

Ponding Area ........cccceeeueeee. Area bound by East Veronica Avenue to the north, None +47 | Unincorporated Areas of Lake
Rabanal Trail to the east, Scrub Oak Lane to the County.
south, and Poinciana Street to the west.

Ponding Area ........cccceeueee. Area approximately 580 feet southeast of the inter- None +48 | Unincorporated Areas of Lake
section of Royal Trails Road and Greenbrier County.
Street, bound by Royal Trails Road to the north
and east, Wildflower Way to the south, and
Greenbrier Street to the west.

Ponding Area .........cccceeueee. Area approximately 370 feet southeast of the inter- None +48 | Unincorporated Areas of Lake
section of Royal Trails Road and West Thyme County.
Avenue, bound by West Thyme Avenue to the
north, West Thyme Court to the east, Daffodil
Avenue to the south, and Royal Trails Road to
the west.

Ponding Area .........ccccec...e. Area bound by Saffron Avenue to the north, West None +48 | Unincorporated Areas of Lake
Saffron Court to the east, Poinciana Street to the County.
south, and Royal Trails Road to the west.

Ponding Area .........cccceeueee. Area bound by Poinciana Street to the north and None +49 | Unincorporated Areas of Lake
east, Viola Way to the south, and Royal Trails County.
Road to the west.

Ponding Area .........cccceeueeee. Area bound by Fullerville Road to the north, Jewell None +49 | Unincorporated Areas of Lake
Drive to the east, Seagrape Avenue to the south, County.
and Redlands Drive to the west.

Ponding Area .........ccccceeu. Area bound by Fullerville Road to the north, Bear None +49 | Unincorporated Areas of Lake
Lake Boulevard to the east, Seagrape Avenue to County.
the south, and Buck Run Drive to the west.

Ponding Area ...........cccoc..... Area bound by Saffron Avenue to the north, West None +49 | Unincorporated Areas of Lake
Saffron Court to the west, Vitex Avenue to the County.
south, and Royal Trails Road to the west.

Ponding Area .........cccocueeneee. Area bound by Eddy Lane to the north, Cassia None +49 | Unincorporated Areas of Lake
Street to the east, Nutmeg Avenue to the south, County.
and Aspen Street to the west.

Ponding Area ........cccceeueeee. Area bound by Vitex Avenue to the north, Aspen None +50 | Unincorporated Areas of Lake
Street to the east, West Thyme Avenue to the County.
south, and Poinciana Street to the west.

Ponding Area ........cccceeueee. Area bound by Kumquat Avenue to the north, None +50 | Unincorporated Areas of Lake
Chinaberry Street to the east and south, and County.
Cashew Street to the west.

Ponding Area .........cccceeueee. Area bound by Seagrape Avenue to the north, None +50 | Unincorporated Areas of Lake
Jewell Drive to the east, Tulip Avenue to the County.
south, and Apricot Avenue to the west.
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Flooding source(s)

Location of referenced elevation **

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters

Communities affected

(MSL)
Effective Modified

Ponding Area .........cccocuenee. Area bound by East Veronica Avenue to the north, None +51 | Unincorporated Areas of Lake
Aspen Street to the east, Alder Avenue to the County.
south, and Balsam Street to the west.

Ponding Area .........cccceeueee. Area bound by East Thyme Avenue to the north, None +51 | Unincorporated Areas of Lake
Rabanal Trail to the east, East Veronica Avenue County.
to the south, and Aspen Street to the west.

Ponding Area .........ccccceeu. Area bound by Verano Drive to the north, Jewell None +51 | Unincorporated Areas of Lake
Drive to the east, Buck Lake Road to the south, County.
and Apricot Avenue to the west.

Ponding Area .........cccocueeneee. Area bound by Buck Lake Road to the north, Saint None +51 | Unincorporated Areas of Lake
Claire Lake Drive to the east and south, and County.
Chinaberry Street to the west.

Ponding Area .........cccceeueee. Area bound by Seagrape Avenue to the north, Fir None +51 | Unincorporated Areas of Lake
Street to the east, Quince Avenue to the south, County.
and Royal Trails Road to the west.

Ponding Area .........ccccceeu. Area bound by Vitex Avenue to the north, Shady None +52 | Unincorporated Areas of Lake
Rose Court to the east, West Thyme Avenue to County.
the south, and Poinciana Street to the west.

Ponding Area .........cccocueeneee. Area bound by Chinaberry Street to the north, Ash None +52 | Unincorporated Areas of Lake
Avenue to the east, East Thyme Avenue to the County.
south, and Kumquat Avenue to the west.

Ponding Area .........cccceeueee. Area bound by Nutmeg Avenue to the north, Dahlia None +52 | Unincorporated Areas of Lake
Street to the east, East Thyme Avenue to the County.
south, and Aspen Street to the west.

Ponding Area ..........cccccocu. Area bound by Saffron Avenue to the north, West None +54 | Unincorporated Areas of Lake
Lake Road to the east, East Thyme Avenue to County.
the south, and Chinaberry Street to the west.

Ponding Area .........cccocueeneee. Area bound by Nutmeg Avenue to the north, Lo- None +54 | Unincorporated Areas of Lake
cust Street to the east, Larkspur Avenue to the County.
south, and Dahlia Street to the west.

Ponding Area .........ccccec..... Area bound by Quince Avenue to the north, Saint None +55 | Unincorporated Areas of Lake
Claire Lake Drive to the east, Saffron Avenue to County.
the south, and Chinaberry Street to the west.

Ponding Area .........ccccceeu. Area bound by Tulip Avenue to the north, Saint None +56 | Unincorporated Areas of Lake
Claire Lake Drive to the east, Quince Avenue to County.
the south, and Chinaberry Street to the west.

Ponding Area D2L .............. Area bound by South Old Dixie Highway to the +71 +74 | Town of Lady Lake.
north and east, Shiloh Avenue to the south, and
Arlington Avenue to the west.

St. Johns River .......cccce... Approximately 2.1 miles upstream of State Route +6 +7 | Unincorporated Areas of Lake
40. County.

Approximately 2.6 miles upstream of State Route +6 +7

44,

Vista Lake ......cccccocvvirineenne Entire shoreline within community ..........cccccccovieen. +108 +106 | Unincorporated Areas of Lake

County.

Wolf Branch ........cccceeueeeene Approximately 0.9 mile downstream of Wolf Branch +84 +83 | City of Mount Dora, Unincor-

Road. porated Areas of Lake
County.
Approximately 645 feet upstream of Country Club +166 +168

Boulevard.

*National Geodetic Vertical Datum.
+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

City of Leesburg

ADDRESSES

Maps are available for inspection at the Public Works Department, 550 South 14th Street, Leesburg, FL 34748.

City of Mount Dora

Maps are available for inspection at the Building and Zoning Department, 510 North Baker Street, Mount Dora, FL 32757.

Town of Lady Lake
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
Flooding source(s) Location of referenced elevation ** above ground Communities affected
A Elevation in meters

(MSL)
Effective Modified

Maps are available for inspection at the Town Hall, 409 Fennell Boulevard, Lady Lake, FL 32159.

Unincorporated Areas of Lake County
Maps are available for inspection at the Lake County Public Works Department, 437 Ardice Avenue, Eustis, FL 32726.

Lafayette Parish, Louisiana, and Incorporated Areas

Anselm Coulee ................... At the upstream side of the Vermillion River con- None +14 | City of Youngsville.
fluence.
At the downstream side of the Isaac Verot Coulee None +24
confluence.
Coulee Des Poches ............ At the Vermillion River confluence .........cccccoceeiennee +17 +18 | City of Lafayette, Unincor-
porated Areas of Lafayette
Parish.
Approximately 125 feet upstream of South Pacific +27 +28
Railroad.
Coulee Lasalle ......cccceeeenee Approximately 0.3 mile downstream of Le Triomphe None +24 | Town of Broussard, City of
Parkway. Youngsville.
Approximately 0.9 mile upstream of Cane Brake None +25
Road.
Coulee Mine ......cccoeveeveene At the Vermillion River confluence .........cccccoceeienne +16 +17 | Unincorporated Areas of La-
fayette Parish.
At the downstream side of Malapart Road .............. None +46
Isaac Verot Coulee ............. At the Vermillion River confluence .........ccccccoceeiennes +15 +16 | City of Lafayette, Unincor-
porated Areas of Lafayette
Parish.
At the upstream side of the Anselm Coulee con- None +24
fluence.
Isaac Verot Coulee—Lateral | At the Isaac Verot Coulee confluence ..................... None +24 | Town of Broussard.
2.
At the downstream side of State Highway 89 .......... None +36
Vermillion River ........cccoce.... Approximately 600 feet upstream of the Anselm +14 +15 | City of Lafayette.
Coulee confluence.
Approximately 1.5 miles upstream of State High- +22 +21
way 726.
Webb Coulee Lower Reach | Approximately 0.75 mile upstream of the Vermillion +15 +16 | City of Lafayette, Unincor-
River confluence. porated Areas of Lafayette
Parish.
At the Jupiter Street Coulee confluence .................. +30 +27

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Lafayette

Maps are available for inspection at 705 West University Avenue, Lafayette, LA 70506.

City of Youngsville

Maps are available for inspection at 305 Iberia Street, Youngsville, LA 70592.

Town of Broussard

Maps are available for inspection at 416 East Main Street, Broussard, LA 70518.

Unincorporated Areas of Lafayette Parish

Maps are available for inspection at 101 East Cypress Street, Lafayette, LA 70501.

Alcona County, Michigan (All Jurisdictions)

Lake Huron ........ccccoveieenns Entire shoreline within community ..........ccccccceeeeeen. None +583 | City of Harrisville, Township of
Alcona, Township of Harris-
ville, Township of Haynes.

*National Geodetic Vertical Datum.
+ North American Vertical Datum.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
Flooding source(s) Location of referenced elevation ** above ground Communities affected
A Elevation in meters

(MSL)
Effective Modified

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Harrisville

Maps are available for inspection at City Hall, 200 5th Street, Harrisville, Ml 48740.

Township of Alcona

Maps are available for inspection at the Alcona Township Hall, 5576 North U.S. Route 23, Black River, Ml 48721.
Township of Harrisville

Maps are available for inspection at the Township Hall, 114 South Poor Farm Road, Harrisville, Ml 48740.
Township of Haynes

Maps are available for inspection at the Haynes Township Hall, 3930 East McNeill Road, Lincoln, Ml 48742.

Menominee County, Michigan (All Jurisdictions)

Green Bay ......cccooeveiiniinens Entire shoreline within community .............cccceeeenee. +584 +585 | City of Menominee, Township

of Cedarville, Township of

Ingallston, Township of Me-

nominee.

Menominee River ................ At the Green Bay confluence ..........ccccoceeiiiniiinnens +584 +585 | City of Menominee.

Approximately 700 feet downstream of Canadian +584 +585
National Railway.

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Menominee

Maps are available for inspection at City Hall, 2511 10th Street, Menominee, M| 49858.

Township of Cedarville

Maps are available for inspection at the Cedarville Township Hall, Old Mill Road and M-35, Cedar River, Ml 49887.

Township of Ingallston

Maps are available for inspection at the Ingallston Township Hall, W3790 Town Hall Lane No. 13.5, Wallace, MI 49893.

Township of Menominee

Maps are available for inspection at the Township Hall, N2283 O1 Drive, Menominee, M| 49858.

Blue Earth County, Minnesota, and Incorporated Areas

Blue Earth River ................. At the Minnesota River confluence ..............ccccee. +785 +783 | City of Mankato, City of Sky-
line, Unincorporated Areas
of Blue Earth County.

Approximately 0.5 mile downstream of Hawthorn None +785
Road.

County Ditch 56 ........cccec... At the Lake Crystal confluence .........cccccooovniienieens None +973 | City of Lake Crystal, Unincor-
porated Areas of Blue Earth
County.

Approximately 0.7 mile upstream of County High- None +979
way 9.
Minnesota River .................. At the upstream side of the Le Sueur County +769 +768 | City of Mankato, Unincor-
boundary. porated Areas of Blue Earth
County.
Approximately 2.5 miles upstream of 480th Lane ... +804 +805

*National Geodetic Vertical Datum.
+ North American Vertical Datum.
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* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters

(MSL)
Modified

Flooding source(s) Location of referenced elevation ** Communities affected

Effective

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Lake Crystal

Maps are available for inspection at City Hall, 100 East Robinson Street, Lake Crystal, MN 56055.

City of Mankato

Maps are available for inspection at the Intergovernmental Center, 10 Civic Center Plaza, Mankato, MN 56001.

City of Skyline

Maps are available for inspection at City Hall, 23 Skyline Drive, Mankato, MN 56001.

Unincorporated Areas of Blue Earth County
Maps are available for inspection at the Blue Earth County Environmental Department, 410 South 5th Street, Mankato, MN 56001.

Jasper County, Missouri, and Incorporated Areas

Brownell West ..........cccc...... At the Silver Creek Tributary 2 confluence .............. None +1011 | City of Joplin.
At the downstream side of East 32nd Street ........... None +1025
Center Creek Tributary 28 From approximately 500 feet upstream of the Cen- None +852 | Unincorporated Areas of Jas-
(backwater effects from ter Creek confluence to approximately 1,012 feet per County.
Center Creek). upstream of the Center Creek confluence.
Eagle Picher Creek ............. Approximately 1,010 feet upstream of Northwest None +959 | City of Joplin.
Murphy Boulevard.
Approximately 75 feet downstream of West 2nd None +989
Street.
Eagle Picher Creek Tribu- At the Eagle Picher Creek confluence .................... None +978 | City of Joplin.
tary 1.
Approximately 81 feet downstream of North Maiden None +991
Lane.
Silver Creek Tributary 2 ...... Approximately 776 feet upstream of the Silver +986 +988 | City of Joplin.
Creek confluence.
Approximately 77 feet downstream of East 32nd None +1021
Street.
Swifty Creek ......cccevvrevennenne Approximately 114 feet upstream of 1-44 ................ +1088 +1086 | City of Sarcoxie, Unincor-
porated Areas of Jasper
County.
Approximately 500 feet upstream of 5th Street ....... +1097 +1099
Tin Cup Creek ......cceeeeenenne Approximately 289 feet upstream of 32nd Street .... +974 +973 | City of Joplin.
Approximately 178 feet upstream of West 30th None +988
Street.
Turkey Creek Tributary 3 At the Turkey Creek confluence .........ccccvcveveenuennen. +994 +995 | City of Joplin, Village of
(overflow effects from Duquesne.
Turkey Creek).
Approximately 1,941 feet downstream of 1-44 ........ None +997

*National Geodetic Vertical Datum.

+ North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Joplin

Maps are available for inspection at City Hall, 602 South Main Street, Joplin, MO 64801.

City of Sarcoxie

Maps are available for inspection at City Hall, 111 North 6th Street, Sarcoxie, MO 64862.

Unincorporated Areas of Jasper County
Maps are available for inspection at the Jasper County Courthouse, 302 South Main Street, Carthage, MO 64836.
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Flooding source(s)

Location of referenced elevation **

* Elevation in feet (NGVD)
+ Elevation in feet
(NAVD)

# Depth in feet
above ground
A Elevation in meters

(MSL)

Communities affected

Effective

Modified

Village of Duquesne

Maps are available for inspection at City Hall, 1501 South Duquesne Road, Duquesne, MO 64802.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: July 22, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-19549 Filed 8-2-11; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-B-1101]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule; correction.

SUMMARY: On May 25, 2010, FEMA
published in the Federal Register a
proposed rule that contained an
erroneous table. This notice provides
corrections to that table, to be used in
lieu of the information published at 75
FR 29290. The table provided here
represents the flooding sources, location
of referenced elevations, effective and
modified elevations, and communities
affected for Anne Arundel County,
Maryland, and Incorporated Areas.
Specifically, it addresses the following

flooding sources: Cabin Branch,
Franklin Branch, Hall Creek, Little
Patuxent River, Marley Creek, Midway
Branch, Patapsco River, Patuxent River,
Sawmill Creek, and Severn Run.

DATES: Comments are to be submitted
on or before November 1, 2011.
ADDRESSES: You may submit comments,
identified by Docket No. FEMA-B—
1101, to Luis Rodriguez, Chief,
Engineering Management Branch,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—4064
or (e-mail) luis.rodriguez1@dhs.gov.
FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064 or (e-mail)
luis.rodriguezi1@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) publishes proposed
determinations of Base (1% annual-
chance) Flood Elevations (BFEs) and
modified BFEs for communities
participating in the National Flood
Insurance Program (NFIP), in
accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are minimum requirements. They
should not be construed to mean that
the community must change any

existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those
buildings.

Corrections

In the proposed rule published at 75
FR 29290, in the May 25, 2010, issue of
the Federal Register, FEMA published a
table under the authority of 44 CFR
67.4. The table, entitled “Anne Arundel
County, Maryland, and Incorporated
Areas’” addressed the following flooding
sources: Cabin Branch, Franklin Branch,
Little Patuxent River, Marley Creek,
Midway Branch, Patapsco River,
Patuxent River, Sawmill Creek, and
Severn Run. That table contained
inaccurate information as to the location
of referenced elevation, effective and
modified elevation in feet, and/or
communities affected for those flooding
sources. In addition, it did not include
the flooding source Hall Creek. In this
notice, FEMA is publishing a table
containing the accurate information, to
address these prior errors. The
information provided below should be
used in lieu of that previously
published.

Flooding source(s)

Location of referenced elevation**

* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground A Elevation in me-
ters (MSL)

Effective Modified

Communities affected

Anne Arundel County, Maryland, and Inco

rporated Areas

Cabin Branch ..

Franklin Branch

Approximately 122 feet downstream of Chessie Sys-

tem.

Approximately 325 feet upstream of Andover Road ....
At the Midway Branch confluence ..........ccccccovveeninenen.

+8 +7
+115 +118
None +127

Unincorporated Areas of
Anne Arundel County.

Unincorporated Areas of
Anne Arundel County.
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* Elevation in feet (NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
Flooding source(s) Location of referenced elevation** ground A Elevation in me- Communities affected
ters (MSL)
Effective Modified
Approximately 780 feet upstream of Clark Road ......... None +214
Hall Creek .....cccoceevvvrvieencnne. At the most downstream Calvert County boundary ..... +43 +40 | Unincorporated Areas of
Anne Arundel County.
At the most upstream Calvert County boundary .......... +54 +52
Little Patuxent River .............. Approximately 600 feet upstream of the Patuxent +43 +46 | Unincorporated Areas of
River confluence. Anne Arundel County.
Approximately 1,456 feet upstream of Brock Bridge +130 +132
Road.
Marley Creek ......cccoevevvevnene Approximately 485 feet upstream of Arundel Express- +8 +7 | Unincorporated Areas of
way. Anne Arundel County.
Approximately 165 feet upstream of Elevation Road .. +28 +26
Midway Branch ..................... At the Little Patuxent River confluence ....................... +76 +85 | Unincorporated Areas of
Anne Arundel County.
Approximately 0.58 mile upstream of Clark Road ....... None +211
Patapsco River .........cccccee.... Approximately 0.77 mile downstream of the Harbor +9 +12 | Unincorporated Areas of
Tunnel Thruway. Anne Arundel County.
Approximately 200 feet upstream of 1-195 ................. +25 +26
Patuxent River .........ccc....... Approximately 0.56 mile downstream of Southern +9 +8 | Unincorporated Areas of
Maryland Boulevard. Anne Arundel County.
Approximately 0.57 mile upstream of Laurel Fort +139 +140
Meade Road.
Sawmill Creek ......cccovvrvennene At the upstream side of Crain Highway ...........cccceco.... +8 +10 | Unincorporated Areas of
Anne Arundel County.
Approximately 400 feet upstream of Washington Balti- None +105
more and Annapolis Road.
Severn Run ......ccoeevevcieennens Approximately 0.43 mile downstream of Veterans +6 +7 | Unincorporated Areas of
Highway. Anne Arundel County.
Approximately 0.5 mile up- FO7 +98
stream of Telegraph Road.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

~Mean Sea Level, rounded to the nearest 0.1 meter.
**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for

exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management Agency,

500 C Street, SW., Washington, DC 20472.

ADDRESSES

Unincorporated Areas of Anne Arundel County

Maps are available for inspection at the Anne Arundel County Permit Application Center, 2664 Riva Road, Annapolis, MD 21401.

(Catalog of Federal Domestic Assistance No.

97.022, “Flood Insurance.”)

Dated: July 24, 2011.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-19545 Filed 8-2-11; 8:45 am]

BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-B-1105]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule; correction.

corrections to that table, to be used in
lieu of the information published at 75
FR 31373. The table provided here
represents the flooding sources, location
of referenced elevations, effective and
modified elevations, and communities
affected for Lawrence County, Missouri,
and Incorporated Areas. Specifically, it
addresses the following flooding
sources: Chapel Drain, Clear Creek,
Kelly Creek Tributary, Tributary No. 1,
Tributary 2, Unnamed Tributary,
Unnamed Tributary Number 1,
Unnamed Tributary Number 2,
Unnamed Tributary Number 3, and
Unnamed Tributary Number 4.

SUMMARY: On June 3, 2010, FEMA
published in the Federal Register a
proposed rule that contained an
erroneous table. This notice provides

DATES: Comments are to be submitted
on or before November 1, 2011.

ADDRESSES: You may submit comments,
identified by Docket No. FEMA-B—
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1105, to Luis Rodriguez, Chief,
Engineering Management Branch,
Federal Insurance and Mitigation
Administration, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, (202) 646—4064
or (e-mail) luis.rodriguez1@dhs.gov.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064 or (e-mail)
luis.rodriguezi@dhs.gov.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) publishes proposed
determinations of Base (1% annual-

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are minimum requirements. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in those

table under the authority of 44 CFR
67.4. The table, entitled “Lawrence
County, Missouri, and Incorporated
Areas” addressed the following flooding
sources: Kelly Creek Tributary,
Tributary No. 1, Unnamed Tributary,
Unnamed Tributary Number 1,
Unnamed Tributary Number 2,
Unnamed Tributary Number 3, and
Unnamed Tributary Number 4. That
table contained inaccurate information
as to the location of referenced
elevation, effective and modified
elevation in feet, and/or communities
affected for those flooding sources. In
addition, it did not include the
following flooding sources: Chapel
Drain, Clear Creek, and Tributary 2. In
this notice, FEMA 1is publishing a table

chance) Flood Elevations (BFEs) and
modified BFEs for communities
participating in the National Flood

buildings.

Corrections

Insurance Program (NFIP), in

accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

In the proposed rule published at 75
FR 31373, in the June 3, 2010, issue of
the Federal Register, FEMA published a

containing the accurate information, to
address these prior errors. The
information provided below should be
used in lieu of that previously
published.

Flooding source(s)

Location of referenced elevation**

Lawrence County, Missouri, and Incorporated Areas

Chapel Drain

Clear Creek

Kelly Creek Tributary

Tributary No. 1

Tributary 2

Unnamed Tributary

Unnamed Tributary Number
1.

Unnamed Tributary Number
2.

Unnamed Tributary Number
3.

Unnamed Tributary Number
4.

Approximately 50 feet upstream of Farm Road 1090 ..

Approximately 0.71 mile upstream of Farm Road
1090.

Approximately 250 feet downstream of Farm Road
1050.

Just upstream of the Barry County boundary

Approximately 0.45 mile downstream of Farm Road
2230.

Approximately 100 feet upstream of Farm Road 2230

Approximately 50 feet upstream of the Unnamed Trib-
utary confluence.

Approximately 275 feet upstream of State Highway 37

Just upstream of the Unnamed Tributary confluence ..

Approximately 900 feet upstream of State Route H ...

Approximately 1,675 feet downstream of the Barry
County boundary.

Approximately 550 feet upstream of Farm Road 2230

Approximately 200 feet downstream of Washington
Avenue.

Approximately 525 feet upstream of Union Street

Approximately 600 feet upstream of South Street

Approximately 100 feet upstream of Prospect Street ..

Approximately 250 feet upstream of the Unnamed
Tributary Number 2 confluence.

Approximately at Tyler drive

Approximately 215 feet upstream of Saint Louis
Street.

Approximately 650 feet upstream of Lincoln Avenue ..

*Elevation in feet NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above
ground Communities
A Elevation in meters affected
(MSL)
Effective Modified
None +1335 | Unincorporated Areas of
Lawrence County.
None +1379
None +1233 | Unincorporated Areas of
Lawrence County.
None +1243
None +1365 | Unincorporated Areas of
Lawrence County.
None +1401
None +1326 | Unincorporated Areas of
Lawrence County.
None +1333
None +1357 | Unincorporated Areas of
Lawrence County.
None +1377
None +1277 | Unincorporated Areas of
Lawrence County.
None +1383
None +1372 | City of Aurora.
None +1406
None +1359 | City of Aurora.
None +1402
None +1376 | City of Aurora.
None +1390
None +1361 | City of Aurora.
None +1381

*National Geodetic Vertical Datum.
#North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.
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Flooding source(s)

Location of referenced elevation**

*Elevation in feet NGVD)
+ Elevation in feet (NAVD)
# Depth in feet above

ground Communities
A Elevation in meters affected
(MSL)
Effective Modified

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for

exact locations of all BFEs to be changed.

Send comments to Luis Rodriguez, Chief, Engineering Management Branch, Federal Insurance and Mitigation Administration, Federal Emer-
gency Management Agency, 500 C Street, SW., Washington, DC 20472.

City of Aurora

ADDRESSES

Maps are available for inspection at 2 West Pleasant Street, Aurora, MO 65712.

Unincorporated Areas of Lawrence County

Maps are available for inspection at 1 East Courthouse Square, Mt. Vernon, MO 65712.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: July 22, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2011-19548 Filed 8-2-11; 8:45 am]

BILLING CODE 9110-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 110621347-1385-02]
RIN 0648-BB19

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery Off the Southern
Atlantic States; Control Date for
Commercial Wreckfish Sector

AGENCY: Commerce, National Oceanic
and Atmospheric Administration
(NOAA), National Marine Fisheries
Service (NMFS).

ACTION: Advanced Notice of Proposed
Rulemaking; Consideration of a Control
Date.

SUMMARY: NMFS announces that it is
establishing a new control date of March
11, 2011, to control future access to the
commercial wreckfish sector of the
snapper-grouper fishery operating in the
exclusive economic zone (EEZ) of the
South Atlantic. If changes to the
management regime are developed and
implemented under the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act), a control date could be used to
limit the number of participants in this
commercial sector. This announcement

is intended, in part, to promote
awareness of the potential eligibility
criteria for future access so as to
discourage speculative entry into this
sector while the South Atlantic Fishery
Management Council (Council) and
NMFS consider whether and how access
to the commercial wreckfish sector
should be controlled.

DATES: Written comments must be
received on or before 5 p.m., local time,
September 2, 2011.

ADDRESSES: You may submit comments,
identified by NOAA-NMFS-2011-0152,
by the following method:

e FElectronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

To submit comments through the
Federal e-rulemaking portal http://
www.regulations.gov, select “‘submit a
comment,” enter the following docket
number into the “Search” box: NOAA-
NMFS-2011-0152. To view posted
comments during the comment period,
enter “NOAA-NMFS-2011-0152" in
the keyword search and click on
“search.” NMFS will accept anonymous
comments (enter N/A in the required
fields if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, Public Information Officer,

South Atlantic Fishery Management
Council; toll free 1-866—SAFMC-10 or
843-571-4366; kim.iverson@safmc.net.
SUPPLEMENTARY INFORMATION:
Previously, the Council established a
control date of March 28, 1990, for the
commercial wreckfish sector of the
snapper-grouper fishery. Subsequent to
that action, an individual transferable
quota program was implemented for
wreckfish in 1992. The Council is
currently developing Amendments 20A
and 20B to the Snapper-Grouper Fishery
Management Plan (FMP) regarding
wreckfish. Therefore, at its March 2011
meeting, the Council recommended a
new control date of March 11, 2011, for
the commercial wreckfish sector. The
Council manages wreckfish under the
FMP for the Snapper-Grouper Fishery of
the South Atlantic Region. The new
control date would apply to current
wreckfish ITQ shareholders as well as
persons who are contemplating entering
the commercial wreckfish sector in the
EEZ of the South Atlantic region. If
adopted, a new control date would be
established for the commercial
wreckfish sector. The Council requested
that this control date be published in
the Federal Register, in part, to notify
fishermen that if they enter this sector
after March 11, 2011, they may not be
assured of future access if the Council
and/or NMFS decide to limit entry or
impose other management measures.

Establishment of the new control date
would allow the Council to limit the
level of participation in the subject
sector using the March 11, 2011, date as
part of a management strategy. Control
dates are intended to discourage
speculative entry into a sector of that
fishery, as new entrants entering after
the control date are forewarned that
they are not guaranteed future
participation.

Establishment of this new control date
does not commit the Council or NMFS
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to any particular management regime or
criteria for entry into the commercial
wreckfish sector. Fishermen are not
guaranteed future participation in the
sector regardless of their level of
participation before or after the control
date. The Council may recommend a
different control date or it may
recommend a management regime that
does not involve a control date. Other
criteria, such as documentation of
landings or fishing effort, may be used
to determine eligibility for participation
in a limited access fishery. The Council
and/or NMFS also may choose to take
no further action to control entry or
access to the subject sector, in which
case the control date may be rescinded.
Any action by the Council will be taken
pursuant to the requirements for fishery
management plan and amendment
development established under the
Magnuson-Stevens Act.

This notification also gives the public
notice that interested participants
should locate and preserve records that
substantiate and verify their
participation in the commercial
wreckfish sector in the South Atlantic
EEZ.

This rule has been determined to be
not significant under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 28, 2011.

Eric C. Schwaab,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 2011-19667 Filed 8—2—11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 110711384—-1398-01]
RIN 0648—-XA470

Western Pacific Bottomfish and
Seamount Groundfish Fisheries; 2011-
12 Main Hawaiian Islands Deep 7
Bottomfish Annual Catch Limits and
Accountability Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed specification; request
for comments.

SUMMARY: NMF'S proposes to specify a
quota (annual catch target, ACT) of
325,000 1b (147,418 kg) of Deep 7
bottomfish in the main Hawaiian
Islands (MHI) for the 2011-12 fishing

year, based on a proposed annual catch
limit (ACL) of 346,000 lb (156,943 kg).
When the fishery is projected to reach
the quota, NMFS would close, as an
accountability measure, the commercial
and non-commercial fisheries for MHI
Deep 7 bottomfish for the remainder of
the fishing year. The proposed
specifications and fishery closure
support the long-term sustainability of
Hawaii bottomfish.

DATES: Comments must be received by
August 18, 2011.

ADDRESSES: Comments on this proposed
specification, identified by 0648—
XA470, may be sent to either of the
following addresses:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal http://
www.regulations.gov; or

e Mail: Mail written comments to
Michael D. Tosatto, Regional
Administrator, NMFS, Pacific Islands
Region (PIR), 1601 Kapiolani Blvd, Suite
1110, Honolulu, HI 96814—4700.

Instructions: Comments must be
submitted to one of the two addresses to
ensure that the comments are received,
documented, and considered by NMFS.
Comments sent to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
information (e.g., name, address, etc.)
submitted voluntarily by the sender may
be publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

An environmental assessment (EA)
was prepared that describes the impact
on the human environment that would
result from this proposed action. Based
on the EA, NMFS prepared a finding of
no significant impact (FONSI) for the
proposed action. Copies of the EA and
FONSI are available from http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Jarad Makaiau, NMFS PIR Sustainable
Fisheries, 808—944—-2108.
SUPPLEMENTARY INFORMATION: The
bottomfish fishery in Federal waters
around Hawaii is managed under the
Fishery Ecosystem Plan for the
Hawaiian Archipelago (Hawaii FEP),
developed by the Western Pacific

Fishery Management Council (Council)
and implemented by NMFS under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).
Amendment 3 to the Hawaii FEP
established a process for the Council
and NMFS to specify annual catch
limits and accountability measures; that
process is codified at 50 CFR 665.4 (76
FR 37285, June 27, 2011). The
regulations require NMFS to specify an
ACL for MHI Deep 7 bottomfish each
fishing year, based on a
recommendation from the Council. The
Deep 7 bottomfish are onaga (Etelis
coruscans), ehu (E. carbunculus), gindai
(Pristipomoides zonatus), kalekale (P.
sieboldii), opakapaka (P. filamentosus),
lehi (Aphareus rutilans), and hapuupuu
(Epinephelus quernus).

The Council’s recommendation of an
ACL of 346,000 1b (156,943 kg)
considers the most recent bottomfish
stock assessment, risk of overfishing,
past fishery performance,
recommendations from its Scientific
and Statistical Committee (SSC), and
input from the public. The proposed
ACL is based on a 2010 stock
assessment that indicated that the MHI
Deep 7 bottomfish were not overfished
and not subject to overfishing. The
proposed ACL is associated with less
than a 41 percent probability of
overfishing the Deep 7 bottomfish in the
MHI.

Management uncertainty, influenced
by unreported recreational landings,
accuracy of commercial catch reporting,
weather influences on the fishing
activity and productivity, monitoring
and forecasting capabilities, and
mortality of recreational catch discards
associated with high-grading, could
cause the fishery to exceed the ACL.
Accordingly, the Council recommended
a quota (annual catch target, ACT) of
325,000 1b (147,418 kg), about six
percent (21,000 1b or 9,525 kg) lower
than the ACL, to provide a sufficient
buffer to ensure that the fishery does not
exceed the ACL.

If the quota (ACT) is projected to be
reached before August 31 (the end of the
fishing year), NMFS will close the non-
commercial and commercial fisheries
for Deep 7 bottomfish in Federal waters
through August 31. When NMFS closes
Federal waters to fishing for Deep 7
bottomfish, State of Hawaii law allows
the State to adopt a complementary
closure of the Deep 7 fishery in State
waters. During a closure for Deep 7
bottomfish, no person may fish for,
possess, or sell any of these fish in the
MHI, except as otherwise authorized by
law. Specifically, fishing for, and the
resultant possession or sale of, Deep 7
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bottomfish by vessels legally registered
to Pacific Remote Island Area
bottomfish fishing permits, and
conducted in compliance with all other
laws and regulations, are not affected by
the closure. There is no prohibition on
fishing for or selling other non-Deep 7
bottomfish species throughout the year.

NMFS will consider public comments
on the proposed ACL and quota (ACT)
and will announce the final
specifications prior to the scheduled
reopening of the fishery on September 1,
2011. The fishery will continue until
August 31, 2012, unless the fishery is
closed earlier because the quota is
reached. Regardless of the final ACL and
quota, all other management measures
will continue to apply in the MHI
bottomfish fishery.

To be considered, comments on these
proposed specifications must be
received by August 18, 2011, not
postmarked or otherwise transmitted by
that date.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator for Fisheries
has determined that this proposed
specification is consistent with the
Hawaii FEP, other provisions of the
Magnuson-Stevens Act, and other
applicable laws, subject to further
consideration after public comment.

Certification of Finding of No
Significant Impact on Substantial
Number of Small Entities

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that
these proposed specifications, if
adopted, would not have a significant
economic impact on a substantial
number of small entities.

A description of the action, why it is
being considered, and the legal basis for
it are contained in the preamble to this
proposed specification.

“The proposed action would specify the
annual catch limit (ACL) and accountability
measures (AM) for MHI Deep 7 bottomfish
for the non-commercial and commercial
fisheries for 2011-12. In the 2010-11 fishing
year (September 1, 2010, through March 12,
2011), 475 vessels engaged in the commercial
harvest of MHI Deep 7 bottomfish. The 2010-
11 average gross revenue per vessel was
$3,347, based on an average price of $5.93
per pound, and harvest of 268,089 lb
(121,603 kg). In general, the relative
importance of MHI bottomfish to commercial
participants as a percentage of overall fishing
or household income is unknown, as the total
suite of fishing and other income-generating
activities by individual operations across the
year has not been examined. Based on
available information, NMFS has determined
that all vessels in the current fishery are
small entities under the Small Business
Administration definition of a small entity,
i.e., they are engaged in the business of fish
harvesting, are independently owned or
operated, are not dominant in their field of

operation, and have annual gross receipts not
in excess of $4 million. Therefore, there are
no disproportionate economic impacts
between large and small entities.
Furthermore, there are no disproportionate
economic impacts among the universe of
vessels based on gear, home port, or vessel
length.

Assuming an average price of $5.93 per Ib
and 475 participating vessels, the proposed
2011-12 ACL of 346,000 1b (156,943 kg) is
expected to yield $2,051,780 in total revenue,
or an average of $4,319 in revenue per vessel,
compared to $3,347 per vessel realized in the
2010-11 fishery. Even though there would be
a substantial number of vessels, i.e., 100
percent of the bottomfish fleet, affected by
this specification, there would be no
significantly adverse economic impact to
individual vessels resulting from the
implementation of this specification.
Therefore, pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 605(b), NMFS has
determined that this rule will not have a
significant economic impact on a substantial
number of small entities.”

As a result, an initial regulatory
flexibility analysis is not required and
none has been prepared.

This action is exempt from review
under the procedures of E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 28, 2011.

Eric C. Schwaab,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 2011-19665 Filed 8—-2-11; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Salmon-Challis National Forest, ID;
Upper North Fork HFRA Ecosystem
Restoration Project Environmental

Impact Statement

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The North Fork Ranger
District, Salmon-Challis National Forest,
is proposing an integrated hazardous
fuels and forest restoration project in the
Upper North Fork drainage. The
approximately 41,000 acre planning
area is being considered for treatments
consisting primarily of prescribed
burning and mechanical thinning. The
drainage area includes the communities
of Moose Creek Estates, Royal Elk
Ranch, Lost Trail Ski Area, Gibbonsville
and North Fork which have widespread
private land resources, and have been
identified as “at-risk” communities by
Lemhi County and the State of Idaho.
Lemhi County’s Wildfire Prevention
Plan has designated the North Fork
drainage as high priority for hazardous
fuel reduction, an essential criteria
allowing the use of authorities and
expedited environmental analysis under
the Healthy Forest Restoration Act
(HFRA) of 2003. A collaborative process
was used to obtain suggestions and
input on restoration needs and potential
activities for this project area to improve
the health of the ecosystem and reach
the desired future condition.

DATES: Comments concerning the scope
of the analysis must be received by
September 2, 2011. The draft
environmental impact statement is
expected in November, 2011 and the
final environmental impact statement is
expected in March, 2012.

ADDRESSES: Send written comments to
Russell Bacon, North Fork District
Ranger, Attn: Upper North Fork HFRA

Ecosystem Restoration Project EIS, P.O.
Box 180, 11 Casey Rd., North Fork, ID
83466. Comments may also be sent via
e-mail to comments-intermtn-salmon-
challis-northfork@fsfed.us, or via
facsimile to (208) 865—2738.

FOR FURTHER INFORMATION CONTACT:
Maggie Milligan, Project Team Leader,
at (208) 865—2711 or visit the Forest
Web site http://www.fs.fed.us/r4/sc/
projects/. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

Existing forest stand structure and
forest vegetation have created the
potential for large-scale, high-intensity
wildfires that threaten human life,
property, and natural resources.
Quaking aspen stands provide
substantial habitat value for wildlife and
contribute to landscape habitat
diversity. However, many historic aspen
stands in Central Idaho have been lost,
and many others are either regenerating
poorly or are otherwise in decline.
Likewise, whitebark pine is being
considered as the first tree species in the
Northwest to be listed as endangered
because of a lethal combination of
blister rust and mountain pine beetle.
Historic logging practices and fire
suppression have contributed to a
decline in ponderosa pine, known to be
more fire resilient. In essence, the rich
biodiversity in the project area is at risk.

This area contains the State Highway
93 transportation corridor and scenic
byway, private lands, residences and a
winter recreation ski facility classified
by Lemhi County as wildland urban
interface (WUI). The purpose is to
reduce hazardous natural fuels, restore
plant communities and improve fish
and wildlife habitat diversity while
returning resilient conditions to this fire
adapted landscape. This proposal is
necessary to compliment other existing,
on-going and planned fuels treatments
surrounding “at-risk” communities
within the North Fork drainage, and to
address forest health conditions that are
reaching crucial stages towards non-
desired change.

Private developments, such as Moose
Creek Estates, have responded to these
needs and have already completed

planning and hazard reduction
treatments necessary to gain enrollment
as a “Fire-Wise Community” in the
State of Idaho.

Proposed Action

Hazardous fuels treatments and
associated opportunities have been
identified by the Salmon-Challis
National Forest for this project through
extensive discussions, focused site visits
and numerous exchanges of ideas with
the Lemhi County Forest Restoration
Group and other local community
members. Three Idaho Roadless Areas
are in the project area. Ladder fuel
reduction along road corridors, shaded
fuel break creation in strategic locations
adjacent to private land and other
developments, restoration treatments for
mountain meadow and aspen and
whitebark pine communities, old
growth stand protection, re-establishing
landscape fire resilience through
prescribe burning, fish habitat and
passage restoration are activities
proposed for the project. Integrated and
adaptive invasive weed management
would be an integral activity with all
the proposed treatments and restoration
actions.

The proposed action includes
commercially thinning from below to
reduce the understory on approximately
5,123 acres of the project area; 2,687
acres of tractor logging, 1,332 acres of
skyline logging and 1,104 acres of
helicopter logging. All emphasis would
be to retain large trees; whole tree
skidding to facilitate use of tree tops and
slash as biomass or for pile burning. All
slash piles would be left onsite for 1
year for possible biomass utilization.
Pre-commercial thinning would occur
within the commercial units and in
1300 additional acres. All thinning
(commercial/precommercial) units
would receive a follow-up prescribed
burning treatment.

The project would use the existing
transportation system except for the
construction of approximately 14 miles
of new temporary road of which 2.8
miles are proposed within Idaho
Roadless Areas. All new roads or other
roads currently closed would be
rehabilitated and closed following use.
Additionally, 53 miles of non-system
roads in the project ara would be
decommissioned.

Two site-specific Forest Plan
Amendments are proposed in
association with this project to change
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current requirements and prescriptions
which limit treatments and activities
needed to attain the desired future
condition in the project area. Proposed
Site Specific Amendment #1—Wildland
Fire Management would more closely
align with Federal Wildland Fire policy
by allowing for the use of unplanned
ignitions to meet project objectives.
Proposed Site Specific Amendment
#2—Big Game Winter Range would
change direction regarding cover to
forage ratios within management area
(MA) 4A in order to achieve fuels
reduction objective in this HFRA
project.

Responsible Official

Regional Forester, Intermountain
Region, 324 25th St., Ogden, UT 84401.

Nature of Decision To Be Made

An environmental impact statement
(EIS) that discloses the environmental
consequences of implementing the
proposed action and alternatives to the
proposed action will be prepared. A
separate Record of Decision (ROD) will
explain the Regional Forester’s decision
regarding whether or not to implement
some level of fuels reduction and other
proposed activities on all, part, or none
of the area analyzed, given the
consideration of multiple-use goals and
objectives.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. Comments that would
be most useful are those concerning
developing or refining the proposed
action, in particular are site specific
concerns and those that can help us
develop treatments and activities that
would be responsive to our goal to
reduce hazardous fuel conditions, risks
to communities from uncharacteristic
high-intensity wildfires and landscape
restoration needs in the project. It is
important that reviewers provide their
comments at such times and in such
manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, we ask that input be timely
and clearly articulate the reviewer’s
concerns and contentions. Section
104(e) of the HFRA requires agencies to
provide notice of the project and
conduct a public meeting when
preparing authorized hazardous-fuel-
reduction projects. A public meeting is
scheduled for Thursday, August 18th,
2011 at 6:30pm at the Gibbonsville
Improvement Association Building.
Additional public meetings are
anticipated to be held following

publication of the Draft Environmental
Impact Statement.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered; however, anonymous
comments will not provide the Agency
with the ability to provide the
respondent with subsequent
environmental documents.

Dated: July 26, 2011.
Frank V. Guzman,
Forest Superviser.
[FR Doc. 2011-19493 Filed 8—2—11; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Southern New Mexico Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Southern New Mexico
Resource Advisory Committee will meet
in Socorro, New Mexico. The committee
is authorized under the Secure Rural
Schools and Community Self-
Determination Act (Pub. L 110-343) (the
Act) and operates in compliance with
the Federal Advisory Committee Act.
The purpose of the committee is to
improve collaborative relationships and
to provide advice and recommendations
to the Forest Service concerning projects
and funding consistent with the title II
of the Act. The meeting is open to the
public. The purpose of the meeting is to
review project proposals to be initiated
with title II funds.

DATES: The meeting will be held August
25,2011, 8 a.m.

ADDRESSES: The meeting will be held at
Socorro County Annex Building, 198
Neel Avenue. The public may access the
teleconference by calling the conference
bridge number at 1-877-855-4797 and
authorization code 6540381V starting at
8:30 a.m. Written comments may be
submitted as described under
SUPPLEMENTARY INFORMATION. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at the
Wilderness Ranger District, HC 68 Box
50, Mimbres, NM 88049-9301. Please
call ahead to 575-536—2250 to facilitate
entry into the building to view
comments.

FOR FURTHER INFORMATION CONTACT: Mr.
Al Koss, Designated Federal Official,
575—-536—2250 or akoss@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
Requests for reasonable accomodation
for access to the facility or procedings
may be made by contacting the person
listed FOR FURTHER INFORMATION.

SUPPLEMENTARY INFORMATION: The
following business will be conducted:
(1) Review of project proposals for
initiation of title II funds; and (2) Public
comment. The full agenda and order of
proposal presentations can be found at
https://fsplaces.fs.fed.us/fsfiles/unit/wo/
secure rural schools.nsf/RAC/Southern
+New+Mexico?’OpenDocument.

Anyone who would like to bring
related matters to the attention of the
committee may file written statements
with the committee staff before or after
the meeting. The agenda will include
time for people to make oral statements
of three minutes or less. Individuals
wishing to make an oral statement
should request in writing by August 15
to be scheduled on the agenda.

Written comments and requests for
time for oral comments must be sent to
Patti Turpin, Lincoln National Forest,
3463 Las Palomas Road, Alamogordo,
New Mexico, 88310, or by e-mail to
pturpin@fs.fed.us, or via facsimile to
575—434-7218. A summary of the
meeting will be posted at https://
fsplaces.fs.fed.us/fsfiles/unit/wo/
secure_rural _schools.nsf/RAC/Southern
+New+Mexico?OpenDocument within
21 days of the meeting.

July 29, 2011.
Alan E. Koss,
Designated Federal Official.
[FR Doc. 2011-19616 Filed 8-2-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne-Mariposa Counties
Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne-Mariposa
Counties Resource Advisory Committee
(RAC) will meet on August 15, 2011 at
the City of Sonora Fire Department, in
Sonora, California. The primary purpose
of the meeting is to vote on which
projects to fund.
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DATES: The meeting will be held August
15, 2011, from 12 p.m. to 3 p.m.
ADDRESSES: The meeting will be held at
the City of Sonora Fire Department
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).

FOR FURTHER INFORMATION CONTACT: Beth
Martinez, Committee Coordinator,
USDA, Stanislaus National Forest,
19777 Greenley Road, Sonora, CA 95370
(209) 532—-3671, extension 320; EMAIL
bethmartinez@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items include: (1) Project voting, (2)
Public comment. This meeting is open
to the public.

Dated: July 28, 2011.
Christina M. Welch,
Deputy Forest Supervisor.
[FR Doc. 2011-19611 Filed 8-2-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Deschutes Provincial Advisory
Committee (DPAC)

AGENCY: Forest Service, Agriculture.
ACTION: Notice of meeting.

SUMMARY: The Deschutes Provincial
Advisory Committee will meet on

July 22, 2011 to conduct a field trip to
review projects relevant to the goals and
objectives of the committee. Members
will meet at the Deschutes National
Forest Supervisor’s office, Upper
Deschutes Conference Room (1001 SW
Emkay Drive, Bend Oregon) at 9 a.m.
The field trip will be from 9:30 a.m.
until 2 p.m. All Deschutes Province
Advisory Committee meetings are open
to the public.

FOR FURTHER INFORMATION CONTACT:
Michael Keown, Province Liaison,
Sisters Ranger District, Pine Street and
Highway 20, Sisters, Oregon 97759,
Phone (541) 549-7735.

John Allen,

Deschutes National Forest Supervisor.
[FR Doc. 2011-19382 Filed 8-2—11; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the New Jersey Advisory Committee
to the U.S. Commission on Civil Rights

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission) and the
Federal Advisory Committee Act

(FACA) that a planning meeting of the
of the New Jersey Advisory Committee
to the U.S. Commission on Civil Rights
will convene at 10 a.m. on Wednesday,
August 17, 2011 at the Legislative
Annex, 125 West State Street, 1st Floor
Annex, Committee Room 115, Trenton,
New Jersey 08625. The purpose of the
planning meeting is to review and
discuss the draft report on services
provided to persons with non-apparent
disabilities who are incarcerated in New
Jersey state prisons. The draft report was
prepared by the subcommittee of the
New Jersey Advisory Committee to the
U.S. Commission on Civil Rights.

Members of the public are entitled to
submit written comments; the
comments must be received in the
regional office by Friday, September 16,
2011. Comments may be mailed to the
Eastern Regional Office, U.S.
Commission on Civil Rights, 624 9th
Street, NW., Suite 740, Washington, DC
20425, faxed to (202) 376-7548, or
e-mailed to ero@usccr.gov. Persons
wishing to e-mail their comments, or to
present their comments verbally at the
meeting, or who desire additional
information should contact contact Ivy
L. Davis, Director, Eastern Regional
Office, at (202) 376—7533 (or for hearing
impaired TDD 800—877-8339). Hearing-
impaired persons who will attend the
meeting and require the services of a
sign language interpreter should contact
the Regional Office at least ten (10)
working days before the scheduled date
of the meeting.

Records generated from this meeting
may be inspected and reproduced at the
Eastern Regional Office, as they become
available, both before and after the
meeting. Persons interested in the work
of this advisory committee are advised
to go to the Commission’s Web site,
http://www.usccr.gov, or to contact the
Eastern Regional Office at the above
e-mail or street address.

The meeting will be conducted
pursuant to the rules and regulations of
the Commission and FACA.

Dated in Washington, DC, July 29, 2011.
Peter Minarik,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 2011-19668 Filed 8—2—11; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Evaluation of State Coastal
Management Programs and National
Estuarine Research Reserves

AGENCY: Commerce, National Oceanic
and Atmospheric Administration
(NOAA), National Ocean Service, Office
of Ocean and Coastal Resource
Management.

ACTION: Notice of Intent to Evaluate and
Notice of Availability of Final Findings.

SUMMARY: The NOAA Office of Ocean
and Coastal Resource Management
(OCRM) announces its intent to evaluate
the performance of the North Carolina
and Delaware Coastal Management
Programs and the Delaware National
Estuarine Research Reserve.

The Coastal Zone Management
Program evaluations will be conducted
pursuant to section 312 of the Coastal
Zone Management Act of 1972, as
amended (CZMA) and regulations at 15
CFR part 923, subpart L. The CZMA
requires continuing review of the
performance of states with respect to
coastal program implementation.
Evaluation of a Coastal Management
Program requires findings concerning
the extent to which a state has met the
national objectives, adhered to its
Coastal Management Program document
approved by the Secretary of Commerce,
and adhered to the terms of financial
assistance awards funded under the
CZMA.

The National Estuarine Research
Reserve evaluation will be conducted
pursuant to sections 312 and 315 of the
CZMA and regulations at 15 CFR part
921, subpart E and part 923, subpart L.
Evaluation of a National Estuarine
Research Reserve requires findings
concerning the extent to which a state
has met the national objectives, adhered
to its Reserve final management plan
approved by the Secretary of Commerce,
and adhered to the terms of financial
assistance awards funded under the
CZMA.

Each evaluation will include a site
visit, consideration of public comments,
and consultations with interested
Federal, state, and local agencies and
members of the public. A public
meeting will be held as part of the site
visit. When the evaluation is completed,
OCRM will place a notice in the Federal
Register announcing the availability of
the Final Evaluation Findings. Notice is
hereby given of the dates of the site
visits for the listed evaluations and the
dates, local times, and locations of the
public meetings during the site visits.


mailto:bethmartinez@fs.fed.us
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DATES AND TIME: The North Carolina
Coastal Management Program
evaluation site visit will be held
September 12—16, 2011. One public
meeting will be held during the week.
The public meeting will be held on
Wednesday, September 14th, 2011, at
6:30 p.m. local time at the NOAA
Beaufort Laboratory, NOAA/NCNERR
Administration Building (Building 1),
101 Pivers Island Road, Beaufort, North
Carolina.

The Delaware Coastal Management
Program evaluation site visit will be
held September 19-23, 2011. One
public meeting will be held during the
week. The public meeting will be held
on Monday, September 19, 2011, at 6
p-m. local time at the Delaware Reserve,
818 Kitts Hummock Road, Dover,
Delaware.

The Delaware National Estuarine
Research Reserve evaluation site visit
will be held September 19-23, 2011.
One public meeting will be held during
the week. The public meeting will be
held on Monday, September 19, 2011, at
6 p.m. local time at the Delaware
Reserve, 818 Kitts Hummock Road,
Dover, Delaware.

ADDRESSES: Copies of the states’ most
recent performance reports, as well as
OCRM'’s evaluation notification and
supplemental information request
letters to the state, are available upon
request from OCRM. Written comments
from interested parties regarding these
programs are encouraged and will be
accepted until 15 days after the public
meeting held for the program. Please
direct written comments to Kate Barba,
Chief, National Policy and Evaluation
Division, Office of Ocean and Coastal
Resource Management, NOS/NOAA,
1305 East-West Highway, 10th Floor,
N/ORM?7, Silver Spring, Maryland
20910, or Kate.Barba@noaa.gov.
SUPPLEMENTARY INFORMATION: Notice is
hereby given of the availability of the
final evaluation findings for the North
Inlet/Winyah Bay (South Carolina)
National Estuarine Research Reserve
(NERR). Sections 312 and 315 of the
Coastal Zone Management Act of 1972
(CZMA), as amended, require a
continuing review of the performance of
coastal states with respect to approval of
CMPs and the operation and
management of NERRs. The North Inlet/
Winyah Bay NERR was found to be
adhering to programmatic requirements
of the NERR System.

Copies of these final evaluation
findings may be obtained upon written
request from: Kate Barba, Chief,
National Policy and Evaluation
Division, Office of Ocean and Coastal
Resource Management, NOS/NOAA,

1305 East-West Highway, 10th Floor,
N/ORM?, Silver Spring, Maryland
20910, or Kate.Barbaa@noaa.gov.

FOR FURTHER INFORMATION CONTACT: Kate
Barba, Chief, National Policy and
Evaluation Division, Office of Ocean
and Coastal Resource Management,
NOS/NOAA, 1305 East-West Highway,
10th Floor, N/ORM?7, Silver Spring,
Maryland 20910, (301) 563-1182, or
Kate.Barba@noaa.gov.

Federal Domestic Assistance Catalog
11.419 Coastal Zone Management Program
Administration.

Dated: July 19, 2011.

Donna Wieting,

Director, Office of Ocean and Coastal
Resource Management National Ocean
Service National Oceanic and Atmospheric
Administration.

[FR Doc. 2011-19494 Filed 8-2-11; 8:45 am]
BILLING CODE 3510-08-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XA534

Takes of Marine Mammals Incidental to
Specified Activities; Seabird and
Pinniped Research Activities in Central
California, 2011-2012

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
harassment authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA) regulations, notification is
hereby given that NMFS has issued an
Incidental Harassment Authorization
(IHA) to PRBO Conservation Science
(PRBO), to take marine mammals, by
Level B harassment, incidental to
conducting seabird and pinniped
research activities on Southeast Farallon
Island, Afio Nuevo Island, and Point
Reyes National Seashore in central
California.

DATES: Effective July 29, 2011, through
July 28, 2012.

ADDRESSES: A copy of the authorization,
application, and associated
Environmental Assessment (EA) and
Finding of No Significant Impact
(FONSI) may be obtained by writing to
P. Michael Payne, Chief, Permits,
Conservation and Education Division,
Office of Protected Resources, National
Marine Fisheries Service, 1315 East
West Highway, Silver Spring, MD
20910, telephoning the contact listed

below (see FOR FURTHER INFORMATION
CONTACT), or visiting the internet at:
http://www.nmfs.noaa.gov/pr/permits/
incidental.htm#applications.
Documents cited in this notice may
also be viewed, by appointment, during
regular business hours, at the
aforementioned address.
FOR FURTHER INFORMATION CONTACT:
Jeannine Cody, Office of Protected
Resources, NMFS (301) 427—-8401.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(D) of the MMPA (16
U.S.C. 1371(a)(5)(D)) directs the
Secretary of Commerce to authorize,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals of a species or
population stock, by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Authorization for incidental taking of
small numbers of marine mammals shall
be granted if NMFS finds that the taking
will have a negligible impact on the
species or stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant). The
authorization must set forth the
permissible methods of taking, other
means of effecting the least practicable
adverse impact on the species or stock
and its habitat, and monitoring and
reporting of such takings. NMFS has
defined “‘negligible impact” in 50 CFR
216.103 as “* * * an impact resulting
from the specified activity that cannot
be reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment.
Section 101(a)(5)(D) of the MMPA
establishes a 45-day time limit for
NMFS’ review of an application
followed by a 30-day public notice and
comment period on any proposed
authorizations for the incidental
harassment of small numbers of marine
mammals. Within 45 days of the close
of the public comment period, NMFS
must either issue or deny the
authorization. NMFS must publish a
notice in the Federal Register within 30
days of its determination to issue or
deny the authorization.


http://www.nmfs.noaa.gov/pr/permits/incidental.htm#applications
http://www.nmfs.noaa.gov/pr/permits/incidental.htm#applications
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Except with respect to certain
activities not pertinent here, the MMPA
defines “harassment” as:

Any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[Level A harassment]; or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].

Summary of Request

NMEF'S received an application on
January 10, 2011, from PRBO requesting
the taking, by Level B harassment, of
small numbers of marine mammals,
incidental to conducting seabird and
pinniped research activities on
Southeast Farallon Island, Afio Nuevo
Island, and Point Reyes National
Seashore in central California (CA) for
one year. PRBO, along with partners
Oikonos Ecosystem Knowledge and
Point Reyes National Seashore, plan to
conduct the research activities for one
year. NMFS reviewed PRBO’s
application and identified a number of
issues requiring further clarification.
After addressing comments from NMFS,
PRBO modified its application and
submitted a revised application on
February 23, 2011. NMFS determined
that application complete and adequate
on April 18, 2011.

PRBO’s research activities involve
monitoring and censusing seabird
colonies; observing seabird nesting
habitat; restoring nesting burrows;
observing breeding elephant seals, and
resupplying a field station. The
activities would occur in the vicinity of
pinniped haul out sites located on
Southeast Farallon Island (37°41'54.32”
N, 123°0’8.33” W), Anio Nuevo Island
(37°629.25” N, 122°20°12.20” W), or
within Point Reyes National Seashore
(37°59°38.61” N, 122°58°24.90” W) in
Central CA.

Acoustic and visual stimuli generated
by: (1) Noise generated by motorboat
approaches and departures; (2) noise
generated during restoration activities
and loading operations while
resupplying the field station; and (3)
human presence during seabird and
pinniped research activities, may have
the potential to cause California sea
lions (Zalophus californianus), Pacific
harbor seals (Phoca vitulina), northern
elephant seals (Mirounga angustirostris),
and Steller sea lions (Eumetopias
jubatus) hauled out on Southeast
Farallon Island, Afio Nuevo Island, or
Point Reyes National Seashore to flush
into the surrounding water or to cause
a short-term behavioral disturbance for

marine mammals in the areas. These
types of disturbances are the principal
means of marine mammal taking
associated with these activities and
PRBO has requested an authorization to
take 5,104 California sea lions, 526
harbor seals, 190 northern elephant
seals, and 20 Steller sea lions by Level
B harassment only.

Description of the Specified Geographic
Region

The action area consists of the
following three locations in the
northeast Pacific Ocean:

South Farallon Islands

The South Farallon Islands (SFI)
consist of Southeast Farallon Island
(SEFI) located at 37°41754.32” N,
123°0°8.33” W and West End Island
(WEI). These two islands are directly
adjacent to each other and separated by
only a 30-foot (ft) (9.1 meter (m))
channel. The SFI have a land area of
approximately 120 acres (0.49 square
kilometers (km)) and are part of the
Farallon National Wildlife Refuge. The
islands are located near the edge of the
continental shelf 28 miles (mi) (45.1 km)
west of San Francisco, CA, and lie
within the waters of the Gulf of the
Farallones National Marine Sanctuary
(NMS).

Ario Nuevo Island

Afio Nuevo Island (ANI) located at
37°6°29.25” N, 122°20°12.20” W is one-
quarter mile (402 m) offshore of Afio
Nuevo Point in San Mateo County, CA.
This small 25-acre (0.1 square km)
island is part of the Afilo Nuevo State
Reserve, all of which is owned and
operated by California State Parks. ANI
lies within the Monterey Bay NMS and
the newly established Ano Nuevo State
Marine Conservation Area.

Point Reyes National Seashore

Point Reyes National Seashore (PRNS)
is located approximately 40 miles (64.3
km) north of San Francisco Bay and also
lies within the Gulf of the Farallones
NMS. The research areas (Life Boat
Station, Drakes Beach, and Point Bonita)
are within the headland coastal areas of
the national park.

Description of the Specified Activity

PRBO will conduct seabird and
pinniped research activities on
Southeast Farallon Island, Afio Nuevo
Island, and Point Reyes National
Seashore from July 29, 2011 through
July 28, 2012. To date, NMFS has issued
three, 1-year IHAs to PRBO for the
conduct of the same activities from 2007
to 2011, with the last expiring on Feb.
18, 2011.

Seabird Research on Southeast Farallon
Island

PRBO proposes to conduct: (1) Daily
observations of seabird colonies at a
maximum frequency of three 15-minute
(min) visits per day; and (2) conduct
daily observations of breeding common
murres (Uria aalge) at a maximum
frequency of one 5-hour visit per day
between July 2011 and July 2012. These
activities usually involve one or two
observers conducting daily censuses of
seabirds or conducting mark/recapture
studies of breeding seabirds on
Southeast Farallon Island. The
researchers plan to access the island’s
two landing areas, the North Landing
and the East Landing, by 14 to 18 ft (4.3
to 5.5 m) open motorboats, which are
hoisted onto the island using a derrick
system and then travel by foot to coastal
areas of the island to view breeding
seabirds from behind an observation

blind.

Field Station Resupply on Southeast
Farallon Island

PRBO proposes to resupply the field
station once every two weeks at a
maximum frequency of 26 visits.
Resupply activities involve personnel
approaching either the North Landing or
East Landing by motorboat. At East
Landing—the primary landing site—all
personnel assisting with the landing
would stay on the loading platform
approximately 30 ft (9.1 m) above the
water. At North Landing, loading
operations would occur at the water
level in the intertidal areas.

Seabird Research on Afio Nuevo Island

PRBO, in collaboration with Oikonos-
Ecosystem Knowledge, proposes to
monitor seabird burrow nesting habitat
quality and to conduct habitat
restoration at a maximum frequency of
20 visits per year. This activity involves
two to three researchers accessing the
north side of the island by a 12 ft (3.7
m) Zodiac boat. Once onshore, the
researchers will check subterranean nest
boxes and restore any nesting habitat for
approximately 15 min.

Seabird Research on Point Reyes
National Seashore

The National Park Service in
collaboration with PRBO monitors
seabird breeding and roosting colonies;
conducts habitat restoration; removes
non-native plants; monitors intertidal
areas; maintains coastal dune habitat.
Seabird monitoring usually involves one
or two observers conducting the survey
by small boats (12 to 22 ft; 3.6 to 6.7 m)
along the Point Reyes National Seashore
shoreline. Researchers would visit the
site at a maximum frequency of 20 times
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per year, with an emphasis on
increasing monitoring during the
nesting season. Researchers would
conduct occasional, intermittent visits
during the rest of the year.

Pinniped Research on West End Island

Pinniped research activities involve
surveying breeding northern elephant
seals on West End Island between early
December and late February. At least
three researchers would visit the site at
a maximum frequency of five times per
year. To conduct the census, the
researchers would travel by foot
approximately 1,500 ft (457.2 m) above
the site to conduct the census.

NMFS outlined the purpose of the
program in the Notice of Proposed IHA
(76 FR 30311, May 25, 2011). The
activities to be conducted have not
changed between the Notice of Proposed
THA (76 FR 30311, May 25, 2011) and
this final notice announcing the
issuance of the IHA. For a more detailed
description of the authorized action,
including a discussion of associated
acoustic and visual stimuli from the
pinniped and seabird research, NMFS
refers the reader to the Notice of
Proposed IHA (76 FR 30311, May 25,
2011), the application, and associated
documents referenced earlier in this
document.

Comments and Responses

NMFS published a notice of receipt of
the PRBO application and proposed IHA
in the Federal Register on May 25, 2011
(76 FR 30311). During the 30-day public
comment period, NMFS received no
comments from the public and one
letter from the Marine Mammal
Commission (Commission), which
recommended that NMFS issue the
requested authorization provided that
PRBO carry out the required mitigation
measures and monitoring as described
in the Notice of Proposed IHA (76 FR
30311, May 25, 2011). NMFS has
included all measures proposed in the
Notice of Proposed IHA (76 FR 30311,
May 25, 2011) in the authorization.

Description of Marine Mammals in the
Area of the Specified Activity

The marine mammals most likely to
be harassed incidental to conducting
seabird and pinniped research at the
research areas on Southeast Farallon
Island, Ano Nuevo Island, or Point
Reyes National Seashore are primarily
California sea lions, northern elephant
seals, Pacific harbor seals, and to a
lesser extent the eastern distinct
population of the Steller sea lion, which
is listed as endangered under the U.S.
Endangered Species Act of 1973 (ESA;
16 U.S.C. 1531 et seq.). California sea

lions, northern elephant seals, and
Pacific harbor seals are not listed as
threatened or endangered under the
ESA, nor are they categorized as
depleted under the MMPA.

NMFS included a more detailed
discussion of the status of these stocks
and their occurrence at SEFI, ANI, and
PRNS in the Notice of Proposed THA (76
FR 30311, May 25, 2011).

Potential Effects on Marine Mammals

Acoustic and visual stimuli generated
by: (1) Motorboat operations; and (2) the
appearance of researchers may have the
potential to cause Level B harassment of
any pinnipeds hauled out on Southeast
Farallon Island, Afio Nuevo Island, or
Point Reyes National Seashore. This
disturbance from acoustic and visual
stimuli is the principal means of marine
mammal taking associated with these
activities.

The effects of the pinniped and
seabird research activities would be
limited to short-term startle responses
and localized behavioral changes and
have the potential to temporarily
displace the animals from a haulout site.
NMFS would expect the pinnipeds to
return to a haulout site within 60 min
of the disturbance (Allen et al., 1985)
and does not expect that the pinnipeds
would permanently abandon a haulout
site during the conduct of pinniped and
seabird research operations.

Finally, no research activities would
occur on pinniped rookeries and
breeding animals are concentrated in
areas where researchers would not visit.
Therefore, NMFS does not expect
mother and pup separation or crushing
of pups to occur.

For a more detailed discussion of
behavioral reactions of marine mammals
to loud noises or looming visual stimuli,
and some specific observations of the
response of marine mammals to this
activity gathered during previous
monitoring, NMFS refers the reader to
the Notice of Proposed IHA (76 FR
30311, May 25, 2011), the application,
and associated documents.

Anticipated Effects on Habitat

NMFS does not anticipate that the
research operations would result in any
temporary or permanent effects on the
habitats used by the marine mammals in
the research areas, including the food
sources they use (i.e., fish and
invertebrates). NMFS does not
anticipate that there would be any
physical damage to any habitat. While
NMEF'S anticipates that the specified
activity may result in marine mammals
avoiding certain areas due to temporary
ensonification and human presence, this
impact to habitat is temporary and

reversible. See the Notice of Proposed
IHA (76 FR 30311, May 25, 2011).
Mitigation

In order to issue an incidental take
authorization (ITA) under Section
101(a)(5)(D) of the MMPA, NMFS must
set forth the permissible methods of
taking pursuant to such activity, and
other means of effecting the least
practicable adverse impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and the availa