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Presidential Documents

Title 3—

The President

Proclamation 8707 of September 2, 2011

Labor Day, 2011

By the President of the United States of America

A Proclamation

Every day, hard-working men and women across America prove that, even
in difficult times, our country is still home to the most creative, dynamic,
and talented workers in the world. Generations of working people have
built this country—from our highways and skylines, to the goods and services
driving us in the 21st century. On Labor Day and throughout the year,
we celebrate our Nation’s workers, and we commit to supporting their efforts
in moving our economy forward.

The right to organize and collectively bargain is a fundamental American
value. Since its beginnings in our country, organized labor has raised our
living standards and built our middle class. It is the reason we have a
minimum wage, weekends away from work to rest and spend time with
family, and basic protections in our workplaces. Many Americans today
are given opportunities because their parents and grandparents fought for
these basic rights and values. The principles upheld by the honorable laborers
of generations past and their unions continue to fuel the growth of our
economy and a strong middle class.

This year has seen a vigorous fight to protect these rights and values,
and on this Labor Day, we reaffirm that collective bargaining is a cornerstone
of the American dream. From public employees—including teachers, fire-
fighters, police, and others who perform public services—to workers in
private industries, these men and women hold the power of our Nation
in their hands.

In the last several years, we have pulled our country back from the brink,
through a series of tough economic decisions. While we have come far,
great challenges still face us. Many Americans are still struggling, and many
are unemployed. My Administration is working tirelessly each day to promote
policies that get Americans back to work. We will always strive to keep
our fundamental promise that, in America, anyone who works hard and
acts responsibly can provide a better future for their children. When we
come together, there is no limit to what the American workforce can do.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 5, 2011,
as Labor Day. I call upon all public officials and people of the United
States to observe this day with appropriate programs, ceremonies, and activi-
ties that acknowledge the tremendous contributions of working Americans
and their families.
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[FR Doc. 2011-23258
Filed 9-8-11; 8:45 am]
Billing code 3195-W1-P

IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of September, in the year of our Lord two thousand eleven, and of the
Independence of the United States of America the two hundred and thirty-
sixth.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1310; Directorate
Identifier 2010-NM—-067-AD; Amendment
39-16786; AD 2011-18-04]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 and ERJ
190 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been reported during operational
checks that some failures of the Escape Slide
* * *installed on the forward passenger and
service door have occurred which prevented
the door from opening.

* * * [T]his condition * * * could delay
an emergency evacuation and increase the
chance of injury to passengers and flight
crew * * ¥,

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
October 14, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 14, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://

www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Kenny Kaulia, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227—-2848; fax (425) 227—-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 13, 2011 (76 FR
2279). That NPRM proposed to correct
an unsafe condition for the specified
products. MCAI Brazilian Airworthiness
Directive 2009-11-01 states:

It has been reported during operational
checks that some failures of the Escape Slide
P/N [part number] 4A4030-2 and P/N
4A4030—4 installed on the forward passenger
and service door have occurred which
prevented the door from opening.

Since this condition * * * could delay an
emergency evacuation and increase the
chance of injury to passengers and flight
crew, a corrective action is required.

MCAI Brazilian Airworthiness Directive
2009-08-02 states:

It has been reported during operational
checks some failures in the deployment of
the Escape Slide P/N 104003-1 installed in
the forward passenger and service door,
preventing the door opening.

Since this condition * * * could impede
an emergency evacuation and increase the
chance of injury to passengers and flight
crew, a corrective action is required.

The required actions include modifying
the escape slides of the forward
passenger and service doors, and doing
borescope inspections for damage of the
aspirator body and inlet cross valve.
Corrective actions include replacing the
aspirator body. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Delay the AD

Goodrich requested that issuance of
this AD be delayed until further notice
pending completion of their ongoing
investigations into the root cause of
additional door stall events. The
commenter anticipates that a reduced
overhaul cycle might be required to
mitigate future occurrences until a
complete and final action is developed.

We disagree with the request to delay
the AD. To delay this action would be
inappropriate, in light of the identified
unsafe condition. We might consider
additional rulemaking action, however,
if we receive new information
indicating the need to change the AD.
We have not changed the AD in this
regard.

Request To Expand the Applicability of
the AD

EMBRAER requested that post-
modification part number (P/N)
4A4030-5 for the ER] 170, and P/N
104003-2 for the ERJ 190, be included
in the Applicability, Actions, and Parts
Installation paragraphs of the NPRM
(paragraphs (c), (g), and (i) respectively).
The commenter made this request in
response to reports of door stall caused
by the forward escape slide of those part
numbers post-modification using the
version of the Goodrich service
information cited in the NPRM.

We disagree with the request to add
the part numbers. While we are aware
of the reports of door stall caused by the
forward escape slides with those other
parts that had been modified per the
Goodrich service information cited in
the NPRM, we understand that the root
cause of the door stall is still under
investigation, as mentioned by the
previous commenter. Further, we
choose to not delay issuance of the AD
as mentioned previously, because the
known unsafe condition exists on the
part numbers specified in the NPRM.
When that investigation is complete we
might take further rulemaking action.
We have not changed the AD in this
regard.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.
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Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 236 products of U.S. registry. We
also estimate that it will take about 12
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $240,720, or
$1,020 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this AD will not
have federalism implications under

Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-18-04 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-16786. Docket No.
FAA-2010-1310; Directorate Identifier
2010-NM-067-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 14, 2011.

Affected ADs
(b) None.

Applicability

(c) This AD applies to Empresa Brasileira
de Aeronautica S.A. (EMBRAER) airplanes as
identified in paragraphs (c)(1) and (c)(2) of
this AD, certificated in any category.

(1) Model ERJ 170-100 LR, =100 STD, —100
SE, and —100 SU airplanes; and Model ER]
170-200 LR, —200 SU, and —200 STD
airplanes; equipped with Goodrich escape
slides having part number (P/N) 4A4030-2 or
P/N 4A4030-4.

(2) Model ERJ 190-100 STD, —100 LR, —100
ECJ, and —100 IGW airplanes; and Model ER]
190-200 STD, —200 LR, and —200 IGW
airplanes; equipped with Goodrich escape
slides having P/N 104003-1.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/furnishings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been reported during operational
checks that some failures of the Escape Slide
* * * installed on the forward passenger and
service door have occurred which prevented
the door from opening.

* * *[T]his condition * * * could delay
an emergency evacuation and increase the
chance of injury to passengers and flight
crew * * *,

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 18 months after the effective
date of this AD, modify the forward escape
slide and do a borescope inspection of the
aspirator body and inlet cross valve, in
accordance with the Accomplishment
Instructions of the Goodrich alert service
bulletin identified in paragraph (g)(1) or
(g)(2) of this AD, as applicable. Do all
applicable corrective actions before further
flight.

(1) For any forward door escape slide
having P/N 4A4030-2 or P/N 4A4030—4:
Goodrich Alert Service Bulletin 4A4030—
25A379, original, dated August 10, 2009.

(2) For any forward door escape slide
having P/N 104003-1: Goodrich Alert Service
Bulletin 104003-25A380, Revision 2, dated
July 7, 2009.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(h) Actions accomplished before the
effective date of this AD in accordance with
Goodrich Alert Service Bulletin 104003—
25A380, Revision 1, dated April 15, 2009, are
considered acceptable for compliance with
the corresponding action specified in this
AD.

Parts Installation

(i) After 6 months from the effective date
of this AD, no airplane may operate with the
forward door escape slide having P/N
4A4030-2 or P/N 4A4030—4 (for Model ERJ
170 airplanes), or P/N 104003-1 (for Model
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ERJ 190 airplanes), on which 18 months or
more has elapsed from the slide date of
manufacture (for slides that have not been
repacked) or the date of last slide repack (for
slides that have been repacked).

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(j) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Kenny Kaulia, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-2848; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(k) Refer to MCAI Brazilian Airworthiness
Directive 2009-11-01, dated November 30,
2009; MCAI Brazilian Airworthiness
Directive 2009-08-02, dated August 18,
2009; Goodrich Alert Service Bulletin
4A4030-25A379, original, dated August 10,
2009; and Goodrich Alert Service Bulletin
104003-25A380, Revision 2, dated July 7,
2009; for related information.

Material Incorporated by Reference

(1) You must use Goodrich Alert Service
Bulletin 4A4030-25A379, original, dated
August 10, 2009; or Goodrich Alert Service
Bulletin 104003—25A380, Revision 2, dated
July 7, 2009; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), Technical
Publications Section (PC 060), Av. Brigadeiro

Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL; telephone
+55 12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; e-mail
distrib@embraer.com.br; Internet: http://
www.flyembraer.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on August
12, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-21622 Filed 9-8-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0216; Directorate
Identifier 2010-NM-197-AD; Amendment
39-16796; AD 2011-18-14]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 190 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * The pylon internal shear pin was
found cracked during a regular check.
Further investigation revealed that the failure
occurred due to hydrogen embrittlement. The
ANAC [Agéncia Nacional de Aviagdo Givil]
is issuing this [Brazilian] AD to prevent
insufficient strength of the pylon to wing
attachment, which in combination with an
engine imbalance caused by a fan blade out
could cause pylon to wing attachment failure
and consequent engine separation.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
October 14, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 14, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: 425—
227-2768; fax: 425—-227-1149; e-mail:
cindy.ashforth@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 14, 2011 (76 FR
13539). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

* * * The pylon internal shear pin was
found cracked during a regular check.
Further investigation revealed that the failure
occurred due to hydrogen embrittlement. The
ANAC is issuing this [Brazilian] AD to
prevent insufficient strength of the pylon to
wing attachment, which in combination with
an engine imbalance caused by a fan blade
out could cause pylon to wing attachment
failure and consequent engine separation.

* * * * *

Required actions include replacing
pylon shear pins in the rear outboard
and inboard shear pin assembly in the
right- and left-hand pylons with new
parts. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request for Further Inspection

JetBlue requested that, in addition to
replacement of the pylon rear inboard
and outboard internal shear pins, a
detailed visual inspection of the pylon
rear outboard and inboard external
shear pins should be done to ensure that
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the external shear pins have no
evidence of corrosion and corrosion
products, or corrosion pitting. JetBlue
found external shear pins with surface
corrosion and pitting.

We disagree with the request. Embraer
inspected the suspect external shear
pins from JetBlue and found particles of
sealant and other contaminants
embedded in the inner surface, but there
was no sign of corrosion or damage. The
material of the external shear pin is
corrosion-resistant stainless steel. No
change has been made to the AD in this
regard.

Request To Clarify Service Bulletin
Reference

Embraer requested that paragraph (j)
of the NPRM refer to EMBRAER Service
Bulletin 190LIN-54-0001, dated June
21, 2010, rather than 190LIN-54—001.

We agree with the request and have
made the change in paragraph (j) of this
AD.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
73 products of U.S. registry. We also
estimate that it will take about 10 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $2,360
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected

parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$234,330, or $3,210 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a "’significant regulatory
action” under Executive Order 12866;

2. Is not a "significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES

section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-18-14 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-16796. Docket No.
FAA-2011-0216; Directorate Identifier
2010-NM-197-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 14, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Empresa
Brasileira de Aeronautica S.A. (EMBRAER)
Model ERJ 190-100 STD, —100 LR, —100 EC]J,
and —100 IGW airplanes; and Model ER] 190—

200 STD, —200 LR, and —200 IGW airplanes;
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 54: Nacelles/Pylons.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

* * * The pylon internal shear pin was
found cracked during a regular check.
Further investigation revealed that the failure
occurred due to hydrogen embrittlement. The
ANAC [Agéncia Nacional de Aviagdo Civil]
is issuing this [Brazilian] AD to prevent
insufficient strength of the pylon to wing
attachment, which in combination with an
engine imbalance caused by a fan blade out
could cause pylon to wing attachment failure
and consequent engine separation.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replace Shear Pins

(g) For Model ERJ 190-100 STD, —100 LR,
~100 IGW; and ERJ 190-200 STD, —200 LR,
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and —200 IGW airplanes: Within 3,000 flight
hours after the effective date of this AD,
replace the shear pins having part number (P/
N) 190-15178-003 and P/N 190-15181-003
in the rear outboard and inboard shear pin
assembly in the right- and left-hand pylons,
with new shear pins having P/N 190-15178—
005 and P/N 190-15181-005, respectively, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
190-54—-0010, dated May 19, 2010.

(h) For Model ERJ 190-100 ECJ airplanes:
Within 3,000 flight hours or within 12
months after the effective date of this AD,
whichever occurs first, replace the shear pins
having P/N 190-15178-003 and P/N 190-
15181-003, in the rear outboard and inboard
shear pin assembly in the right- and left-hand
pylons, with new shear pins having P/N 190—
15178-005 and P/N 190-15181-005,
respectively, in accordance with the
Accomplishment Instructions of EMBRAER
Service Bulletin 190LIN-54-0001, dated June
21, 2010.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: The
MCALI allows credit for previous installation
of internal shear pins in accordance with
EMBRAER 190 Aircraft Maintenance Manual
Task 54-50-00—400, Revision 19, dated July
15, 2010. This AD does not allow credit for
this task; however, under the provisions of
paragraph (i) of this AD, we will consider
requests for an alternative method of
compliance.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Cindy Ashforth, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-2768; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(j) Refer to MCAI Agéncia Nacional de
Aviacao Civil (ANAC) Airworthiness
Directive 2010-08-02, dated September 20,
2010; and EMBRAER Service Bulletins 190—
54—-0010, dated May 19, 2010, and 190LIN—
54-0001, dated June 21, 2010; for related
information.

Material Incorporated by Reference

(k) You must use EMBRAER Service
Bulletin 190-54-0010, dated May 19, 2010;
or EMBRAER Service Bulletin 190LIN-54—
0001, dated June 21, 2010; as applicable; to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL; telephone
+55 12 3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; e-mail
distrib@embraer.com.br; Internet http://
www.flyembraer.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on August
19, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-22028 Filed 9-8-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0471; Directorate
Identifier 2010—-NM-219-AD; Amendment
39-16800; AD 2011-18-18]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model DHC-8-400 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Several operators have reported pitch
oscillations and/or elevator asymmetry
caution lights illumination when flying with
the autopilot engaged. Investigations revealed
that loose rivets in the torque tube assemblies
caused relative motion between the crank
arms and torque tubes.

Loose rivets could result in excessive wear
and subsequent significant backlash in the
driving crank arms. This condition, if left
uncorrected, will progressively get worse and
degrade the controllability of the aeroplane.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
October 14, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 14, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Stephen Kowalski, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7327; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on May 12, 2011 (76 FR 27617).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCAI states:

Several operators have reported pitch
oscillations and/or elevator asymmetry
caution lights illumination when flying with
the autopilot engaged. Investigations revealed
that loose rivets in the torque tube assemblies
caused relative motion between the crank
arms and torque tubes.

Loose rivets could result in excessive wear
and subsequent significant backlash in the
driving crank arms. This condition, if left


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.flyembraer.com
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uncorrected, will progressively get worse and
degrade the controllability of the aeroplane.

Required actions include doing an
inspection for the part number of the
left and right elevator torque tube
assemblies and, if necessary, replacing
the elevator torque tube assembly or
replacing the elevator torque tube rivets,
and re-identifying the assemblies. You
may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 27617, May 12, 2011) or on the
determination of the cost to the public.

Revised Service Information

Bombardier Service Bulletin 84—27—
50, Revision ‘D,” dated September 22,
2010, has been issued for clarification,

but adds no new actions. We have
updated the references in paragraphs
(g), (h), (i), and (m) of this AD to include
Bombardier Service Bulletin 84—27-50,
Revision ‘D,” dated September 22, 2010.
We have also updated Table 1 of this
AD to allow credit for Bombardier
Service Bulletin 84-27-50, Revision ‘C,’
dated July 26, 2010.

Conclusion

We reviewed the relevant data, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in

ESTIMATED COSTS

general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
66 products of U.S. registry. We also
estimate the following costs to comply
with this AD.

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection .................. 2 x $85 per hour = $170 ....cceccvevvvvverenen. NONE e $170 $11,220

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
required inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements:

. Cost per
Action Labor cost Parts cost product

Replace left torque tube ........cceviiieiiniiiiicceeee 15 work-hours x $85 per hour = $1,275 ......ccceceveenne $4,354 $5,629

Replace right torque tube ..........ccoceiiiiiiiiiiiies 15 work-hours x $85 per hour = $1,275 ......ccevvenenee. 5,913 7,188

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a ’significant regulatory
action” under Executive Order 12866;

2. Is not a "significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:


http://www.regulations.gov
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-18-18 Bombardier, Inc.: Amendment
39-16800. Docket No. FAA-2011-0471;
Directorate Identifier 2010-NM-219-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 14, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model DHC-8-400, —401, and —402

airplanes; certificated in any category; serial
numbers 4001 through 4305 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several operators have reported pitch
oscillations and/or elevator asymmetry
caution lights illumination when flying with
the autopilot engaged. Investigations revealed
that loose rivets in the torque tube assemblies
caused relative motion between the crank
arms and torque tubes.

Loose rivets could result in excessive wear
and subsequent significant backlash in the

driving crank arms. This condition, if left
uncorrected, will progressively get worse and
degrade the controllability of the aeroplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection for Part Number

(g) At the applicable times identified in
paragraphs (g)(1) and (g)(2) of this AD, do an
inspection to determine the part numbers of
the left and right elevator torque tubes, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-50, Revision ‘D,” dated September 22,
2010. A review of airplane maintenance
records is acceptable in lieu of this
inspection if the part numbers of the left and
right elevator torque tubes can be
conclusively determined from that review.

(1) For airplanes that have accumulated
8,000 or more total flight hours as of the
effective date of this AD: Within 2,000 flight
hours after the effective date of this AD.

(2) For airplanes that have accumulated
less than 8,000 total flight hours as of the
effective date of this AD: Within 6,000 flight
hours after the effective date of this AD, but
before the accumulation of 10,000 total flight
hours.

Corrective Actions

(h) If, as a result of the inspection required
by paragraph (g) of this AD, any left elevator
torque tube has part number (P/N) 82760709—
009, at the applicable time in paragraph (g)(1)
or (g)(2) of this AD, do the actions in
paragraph (h)(1) or (h)(2) of this AD.

(1) Replace the elevator torque tube with a
new elevator torque tube having P/N
82760709-011, in accordance with the

TABLE 1—CREDIT SERVICE BULLETINS

Accomplishment Instructions of Bombardier
Service Bulletin 84—-27-50, Revision ‘D,’
dated September 22, 2010.

(2) Replace the rivets in each elevator
torque tube assembly with Hi Lite pins
having P/N B0206001AG8 and collars having
P/N HST1070CY, and re-identify the elevator
torque tube assembly having P/N 82760709—
009, in accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-50, Revision ‘D,” dated September 22,
2010.

(i) If, as a result of the inspection required
by paragraph (g) of this AD, any right elevator
torque tube has P/N 82760757009, at the
applicable time in paragraph (g)(1) or (g)(2)
of this AD, do the actions in paragraph (i)(1)
or (i)(2) of this AD.

(1) Replace the elevator torque tube with a
new elevator torque tube having P/N
82760757—011, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—27-50, Revision ‘D,
dated September 22, 2010.

(2) Replace the rivets in each elevator
torque tube assembly with Hi Lite pins
having P/N B0206001AG8 and collars having
P/N HST1070CY, and re-identify the elevator
torque tube assembly having P/N 82760757—
009, in accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-50, Revision ‘D,” dated September 22,
2010.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(j) Actions done before the effective date of
this AD, in accordance with the service
bulletins listed in table 1 of this AD, are
considered acceptable for compliance with
the corresponding action specified in this
AD.

Service Bulletin

Revision Date

Bombardier Service Bulletin 84-27-50 ..............

Bombardier Service Bulletin 84-27-50 ....

Bombardier Service Bulletin 84-27-50 ..............
Bombardier Service Bulletin 84-27-50 ..............

Original

March 3, 2010.
April 28, 2010.
May 19, 2010.
July 26, 2010.

Parts Installation

(k) As of the effective date of this AD, no
person may install on any airplane an
elevator torque tube assembly having P/N
82760709-009 or 82760757-009.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR

39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority

(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(m) Refer to MCAI Canadian Airworthiness
Directive CF—2010-27, dated August 20,
2010; and Bombardier Service Bulletin 84—
27-50, Revision ‘D, dated September 22,
2010; for related information.

Material Incorporated by Reference

(n) You must use Bombardier Service
Bulletin 84—27-50, Revision ‘D,” dated
September 22, 2010, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.
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(2) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—-375-4000; fax 416—-375—-4539;
e-mail thd.qseries@aero.bombardier.com;
Internet http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/ibr
locations.html.

Issued in Renton, Washington, on August
23, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-22277 Filed 9-8-11; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 239, 249, 269 and 274

[Release Nos. 33-9256; 34-65244; 39-2478;
1C-29780]

Amendments To Include New
Applicant Types on Form ID

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule amendments.

SUMMARY: The Securities and Exchange
Commission (“Commission”’) is
amending Form ID to include additional
applicant types in order to facilitate
processing of the form. Form ID is the
application for access codes to file on
the Commission’s Electronic Data
Gathering, Analysis, and Retrieval
(“EDGAR”) system. The purpose of
introducing these new applicant types is
to improve the Commission’s internal
procedures for processing filings,
including by routing Form ID filings to
the appropriate internal office or
division.

DATES: Effective Date: September 9,
2011.

FOR FURTHER INFORMATION CONTACT:
Catherine Moore, Senior Special
Counsel or Andrew Bernstein, Attorney-
Adpviser, Office of Clearance and
Settlement, Division of Trading and
Markets, Securities and Exchange
Commission, 100 F Street, NE.,

Washington, DC 20549, at (202) 551—
5710.

SUPPLEMENTARY INFORMATION:

I. Background

Form ID is filed by registrants, third
party filers, or any of their respective
agents, to whom the Commission
previously has not assigned a Central
Index Key (“CIK”) code, to request
access codes in order to file in
electronic format through EDGAR.
EDGAR access codes include the CIK
code, the CIK Confirmation Code
(“CCC”), Password (“PW”), and
Password Modification Authorization
Code (“PMAC”).1

Currently, Form ID does not
differentiate applicants by specific type
and simply lists as possible applicant
types “filer,” “filing agent,” “training
agent,” “transfer agent,” and
“individual.” However, the number and
type of persons that use EDGAR for
submitting filings has increased since
Form ID was first adopted by the
Commission and may increase further
following the adoption of various rules
under the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”’).2 Accordingly, the
Commission is amending Form ID to list
specific persons as applicant types on
the form in order to allow the form to
be assigned for processing within the
Commission based on the type of
applicant.

The new applicant types include
persons that currently file on EDGAR
but who are not separately listed on
Form ID, persons that currently file
forms with the Commission in paper but
who may be required to file on EDGAR
in the future, and persons who will be
required to meet certain new filing
obligations under the Securities
Exchange Act of 1934 (‘“‘Exchange Act”),
including provisions added by the
Dodd-Frank Act. The amendments to
Form ID also include corresponding
definitions for each new applicant
type.3 New applicants should select
only one entity type when completing
and submitting Form ID.# If an applicant

1 See EDGAR Filing Manual (Volume I) General
Information (Section 2.4, Accessing EDGAR).

2The Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010).

3 The definitions included in Form ID are to
facilitate the correct selection of “applicant type”
by a particular filer and are not intended to amend
or otherwise change any provision of the federal
securities laws or the regulations promulgated
thereunder.

4For purposes of Form ID, the term “person”
includes either an individual or entity. If the
applicant is also an “individual” as defined in the
current Form ID, then the applicant must apply as
both an “individual” as well as another appropriate
applicant type that properly characterizes it.

qualifies as more than one of the
applicant types listed on the form, it
should select the applicant type related
to the first filing it plans to submit on
EDGAR. The access codes the applicant
retrieves after Form ID is approved may
be used to submit filings on EDGAR for
any entity type (other than transfer
agent) provided that such filing
complies with all other applicable rules
and regulations.> Persons that have
previously filed Form ID applications
with the Commission are not required to
re-file Form ID as a result of these
amendments.

As more fully described below, the
following applicant types and
applicable definitions are being added
to Form ID: Investment Company,
Business Development Company or
Insurance Company Separate Account,
Institutional Investment Manager (Form
13F Filer), Non-Investment Company
Applicant under the Investment
Company Act of 1940, Large Trader,
Clearing Agency, Municipal Advisor,
Municipal Securities Dealer, Nationally
Recognized Statistical Rating
Organization, Security-Based Swap Data
Repository, Security-Based Swap Dealer
and Major Security-Based Swap
Participant, and Security-Based Swap
Execution Facility.

Investment Company, Business
Development Company or Insurance
Company Separate Account,
Institutional Investment Manager (Form
13F Filer), and Non-Investment
Company Applicant Under the
Investment Company Act of 1940

Currently, a person that may fall
within the applicant type of
“Investment Company, Business
Development Company or Insurance
Company Separate Account,”
“Institutional Investment Manager
(Form 13F Filer),” or “Non-Investment
Company Applicant under the
Investment Company Act of 1940” may
make submissions on EDGAR in
electronic format without referencing
the appropriate applicant type on Form
ID. As such, the Commission is adding
these specific applicant types to Form
ID in order to facilitate processing of the
form as filed by such persons. The
applicant type of “Investment Company,
Business Development Company or
Insurance Company Separate Account”
being added to Form ID includes
persons that meet the definition of
“investment company” in Section 3 of

5Persons that are transfer agents must apply for
a separate set of access codes even if they already
submit filings on EDGAR in another capacity. See
Securities Exchange Act Release No. 54865
(December 4, 2006), 71 FR 74698 (December 12,
2006) (File No. S7-14-06).


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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the Investment Company Act of 1940
(“Investment Company Act”’) 6 or
otherwise register an offering of their
securities on a registration form adopted
by the Commission under the
Investment Company Act, including
management companies (within the
meaning of Sections 4 and 5 of the
Investment Company Act), face-amount
certificate companies (within the
meaning of Section 2(a)(15) of the
Investment Company Act), unit
investment trusts (within the meaning
of Section 4 of the Investment Company
Act), business development companies
(within the meaning of Section 2(a)(48)
of the Investment Company Act), and
insurance company separate accounts
(including any separate account which
would be required to be registered
under the Investment Company Act
except for the exclusion provided by
Section 3(c)(11) of such Act and which
files a registration statement on Form
N-3 or Form N—4). The applicant type
of “Institutional Investment Manager
(Form 13F Filer)” includes any person
that is required to file a Form 13F under
Section 13(f) of the Exchange Act and
the rules promulgated thereunder.”
Finally, a “Non-Investment Company
Applicant under the Investment
Company Act of 1940” is descriptive of
the type of Form ID applicant that is
submitting an application seeking an
order from the Commission for an
exemption from one or more provisions
of the Investment Company Act and the
rules promulgated thereunder.

Large Trader

The applicant type “Large Trader” is
being added to Form ID in order for
these new registrants to retrieve EDGAR
access codes and subsequently register
with the Commission as a large trader in
accordance with new Rule 13h—1 under
the Exchange Act, which will become
effective as of October 3, 2011.8 The
definition of “Large Trader” that is
being added to Form ID cross-references
the definition that was adopted by the
Commission in Rule 13h-1.

Clearing Agency

Among other things, Title VII of the
Dodd-Frank Act added new provisions
to the Exchange Act that require
clearing agencies that clear security-
based swaps to register with the
Commission. It also required that the
Commission adopt rules with respect to

6 See 15 U.S.C. 80a-3.

7 See 15 U.S.C. 78m(f)(6)(A).

8 See Securities Exchange Act Release No. 64976
(July 27, 2011), 76 FR 46960 (Aug. 3, 2011) (File
No. S7-10-10).

security-based swap clearing agencies.?
The Commission previously stated that
it preliminarily believes that clearing
agencies should in the future file
compliance reports with the
Commission in a tagged data format in
accordance with the EDGAR database,
which would utilize the existing
EDGAR framework to provide electronic
filings to the Commission.1° The
definition of “Clearing Agency” being
added to Form ID cross-references the
definition in Section 3(a)(23) of the
Exchange Act.11

Municipal Advisor

Section 975 of the Dodd-Frank Act
amended Section 15B of the Exchange
Act to make it unlawful for “a
municipal advisor to provide advice to
or on behalf of a municipal entity or
obligated person with respect to
municipal financial products or the
issuance of municipal securities, or to
undertake a solicitation of a municipal
entity or obligated person, unless the
municipal advisor is registered.” 12
Municipal Advisors register with the
Commission on Form MA-T.13 This
current form is temporary, however,
with an expiration date of December 31,
2011.14 On December 20, 2010, the
Commission proposed rules relating to a
permanent registration regime for
municipal advisors.?® The proposed
permanent registration regime would
require that an application for the
registration of a municipal advisor must
be filed electronically with the
Commission on proposed new Forms
MA or MA-I, as applicable, and the
Commission is considering whether
such applications should be filed
through EDGAR.16 The definition of
“Municipal Advisor” on Form ID cross-
references the definition in Section
15B(e)(4) of the Exchange Act.1”

Municipal Securities Dealer

A “Municipal Securities Dealer”
currently registers with the Commission
in paper format on Form MSD.8 The

9 See 15 U.S.C. 78q-1(g), (i), and (j) (as amended
by Section 763(b) of the Dodd-Frank Act).

10 See Securities Exchange Act Release No. 64017
(March 3, 2011), 76 FR 14472 (March 16, 2011) (File
No. S7-08-11).

1115 U.S.C. 78c(a)(23).

12 See 15 U.S.C. 780—4(a)(1)(B) (as amended by
Section 975(a)(1)(b) of the Dodd-Frank Act).

1317 CFR 249.1300T.

14 See Securities Exchange Act Release No. 62824
(September 1, 2010), 75 FR 54465 (September 8,
2010) (File No. S7-19-10).

15 See Securities Exchange Act Release No. 63576
(December 20, 2010), 76 FR 824 (January 6, 2011)
(File No. S7—45-10).

16 Id. at 839.

17 See 15 U.S.C. 780—4(a)(1)(B) (as amended by
Section 975(a)(1)(b) of the Dodd-Frank Act).

1817 CFR 249.1100.

definition of “Municipal Securities
Dealer” being added to Form ID cross-
references the definition in Section
3(a)(30) of the Exchange Act.19

Nationally Recognized Statistical Rating
Organization

A Nationally Recognized Statistical
Rating Organization (“NRSRO”’)
currently registers with the Commission
in paper format on Form NRSRO 20 and
files annual reports required under Rule
17g-3 of the Exchange Act.2! The
Commission has proposed amending
these rules to require an NRSRO to use
EDGAR in order to submit all future
information and reports.22 The
definition of a “Nationally Recognized
Statistical Rating Organization” that is
being added to Form ID cross-references
the definition in Section 3(a)(62) of the
Exchange Act.23

Security-Based Swap Data Repository

The Dodd-Frank Act provided the
Commission with broad authority to
adopt rules governing security-based
swap data repositories (“SDRs”) and to
develop additional duties applicable to
these SDRs. The Commission proposed
Rule 13n-1 under the Exchange Act to
establish the procedures by which SDRs
could apply to the Commission for
registration.2¢ This proposed rule
provided that an application for the
registration of an SDR must be filed
electronically on proposed new Form
SDR with the Commission. The
definition of ““Security-Based Swap Data
Repository” being added to Form ID
cross-references the definition in
Section 3(a)(75) of the Exchange Act.25

Security-Based Swap Dealer and Major
Security-Based Swap Participant

Section 761(a) of the Dodd-Frank Act
amended Section 3(a) of the Exchange
Act to add definitions for, among others,
the terms “‘security-based swap dealer”
and ‘“major security-based swap
participant.” 26 Section 15F of the
Exchange Act, added by section 764(a)
of the Dodd-Frank Act, establishes
requirements for registration and
comprehensive oversight of security-
based swap dealers and major security-

1915 U.S.C. 78c¢(a)(30).

2017 CFR 249b.300.

2117 CFR 240.17g-3.

22 See Securities Exchange Act Release No. 64514
(May 18, 2011), 76 FR 33420 (June 8, 2011) (File
No. S7-18-11).

2315 U.S.C. 78c(a)(62).

24 See Securities Exchange Act Release No. 63347
(November 19, 2010), 75 FR 77306 (December 10,
2010) (File No. S7-35-10).

25 See 15 U.S.C. 78c(a)(75) (as amended by
Section 761 of the Dodd-Frank Act).

26 See Public Law 111-203, § 761(a).
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based swap participants.2? The
definition of ‘“Major Security-Based
Swap Participant” that is being added to
Form ID cross-references the definition
in Section 3(a)(67)(A) of the Exchange
Act.28 In addition, the definition of
“Security-Based Swap Dealer” that is
being added to Form ID cross-references
the definition in Section 3(a)(71)(A) of
the Exchange Act.29

Securities-Based Swap Execution
Facility

Section 761(a) of the Dodd-Frank Act
amended Section 3(a) of the Exchange
Act to add definitions for, among others,
the term “‘security-based swap
execution facility.” 30 In accordance
with Section 763 of the Dodd-Frank Act,
the Commission proposed Regulation
SB SEF under the Exchange Act, which
was designed to create a registration
framework for security-based swap
execution facilities (““SB SEFs”’).31
Proposed rule 801(a) in Regulation SB
SEF would require the registration
application for SB SEFs to be filed
electronically in a tagged data format
with the Commission on Form SB
SEF.32 The definition of a “Securities-
Based Swap Execution Facility” that is
being added to Form ID cross-references
the definition found in Section 3(a)(77)
of the Exchange Act.33

The Commission believes that
updating Form ID to add the above
applicant types and related definitions
will facilitate the processing of the form,
including by routing Form ID filings to
the appropriate internal office or
division, and allow filers to promptly
retrieve access codes and file in
electronic format on EDGAR.

II. Procedural and Other Matters

The Administrative Procedure Act
(““APA”) 34 generally requires an agency
to publish, before adopting a rule, notice
of a proposed rulemaking in the Federal
Register.35 This requirement does not
apply, however, to, “interpretive rules,
general statements of policy, or rules of
agency organization, procedure, or
practice.” 36 Further, the APA also

2715 U.S.C. 780—10 (as amended by Section
764(a) of the Dodd-Frank Act).

28 See 15 U.S.C. 78¢(a)(67)(A) (as amended by
Section 761 of the Dodd-Frank Act).

29 See 15 U.S.C. 78c(a)(71)(A) (as amended by
Section 761 of the Dodd-Frank Act).

30 See Public. Law 111-203, § 761(a).

31 See Securities Exchange Act Release No. 63827
(February 2, 2011), 76 FR 10948 (February 28, 2011)
(File No. S7-06—11).

32]d,

33 See 15 U.S.C. 78c(a)(77) (as amended by
Section 763 of by the Dodd-Frank Act).

345 U.S.C. 551 et seq.

35 See 5 U.S.C. 553(b).

36 Id.

generally requires that an agency
publish a rule in the Federal Register 30
days before the rule becomes effective.3?
This requirement, however does not
apply where an agency finds good
cause.38

The Commission is amending Form
ID to include new applicant types.
These new applicant types are
“Investment Company, Business
Development Company or Insurance
Company Separate Account,”
“Institutional Investment Manager (13F
Filer),” “Non-Investment Company
Applicant under the Investment
Company Act of 1940,” “Large Trader,”
“Clearing Agency,” “Municipal
Advisor,” “Municipal Securities
Dealer,” “Nationally Recognized
Statistical Rating Organization,”
“Security-Based Swap Data Repository,”
“Security-Based Swap Dealer and Major
Security-Based Swap Participant,” and
“Securities-Based Swap Execution
Facility.” The sole purpose of including
these new applicant types is to improve
the Commission’s internal procedures
for processing filings, including routing
Form ID filings to the appropriate
internal office or division. Accordingly,
the Commission finds that because the
amendments relate solely to rules of
agency organization, procedure or
practice, publishing the changes for
comment is unnecessary.39

The APA also generally requires
publication of a rule in the Federal
Register at least 30 days before its
effective date unless the agency finds
otherwise for good cause.#® As noted
above, the amendments to Form ID are
intended solely to improve the
Commission’s internal procedures for
processing filings. These changes will
not impose a new burden on any person
to file the form with the Commission as
the obligation to submit a Form ID arises
from the requirement to make filings
with the Commission through EDGAR
in accordance with other rules and
regulations issued by the Commission.
Similarly, the amendments do not
impose any burden on persons who
have previously submitted a Form ID as

37 See 5 U.S.C. 553(d).

38]d.

39 For similar reasons, the amendments do not
require analysis under the Regulatory Flexibility
Act or analysis of major status under the Small
Business Regulatory Enforcement Fairness Act. See
5 U.S.C. 601(2) (for purposes of Regulatory
Flexibility analyses, the term “rule’” means any rule
for which the agency publishes a general notice of
proposed rulemaking) and 5 U.S.C. 804(3)(C) (for
purposes of Congressional review of agency
rulemaking, the term “rule” does not include any
rule of agency organization, procedure, or practice
that does not substantially affect the rights or
obligations of non-agency parties).

40 See 5 U.S.C. 553(d)(3).

these persons will not be required to re-
file the Form ID to account for the
inclusion of specific applicant types.
These changes will allow the
Commission to process Form IDs more
efficiently and will reduce the
likelihood of unnecessary delays in
processing. For these reasons, the
Commission finds good cause for these
procedural amendments to take effect
immediately.

IIL. Paperwork Reduction Act

Form ID, as in effect prior to these
amendments, contains “collection of
information” requirements within the
meaning of the Paperwork Reduction
Act of 1995 (“PRA”).41 Specifically,
there is a current approved collection of
information for Form ID entitled
“EDGAR Form ID”’ (Office of
Management and Budget (“OMB”’)
Control No. 3235-0328). An agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.

We do not believe that the
amendments to Form ID necessitate an
increase or decrease in the current PRA
burden estimates for Form ID.
Specifically, respondents to Form 1D
previously were required to indicate
whether they are submitting the form as
a “filer,” “filing agent,” “training
agent,” “transfer agent,” or
“individual.” The amendments we are
adopting today simply add new
applicant types to reflect persons that
currently file on EDGAR but who are
not separately listed on Form ID. These
new applicant types include
“Investment Company, Business
Development Company or Insurance
Company Separate Account,”
“Institutional Investment Manager
(Form 13F Filer),” “Non-Investment
Company Applicant under the
Investment Company Act of 1940,”
“Large Trader,” “Clearing Agency,”
“Municipal Advisor,” “Municipal
Securities Dealer,” “Nationally
Recognized Statistical Rating
Organization,” ““Security-Based Swap
Data Repository,” “Security-Based Swap
Dealer and Major Security-Based Swap
Participant,” and “‘Securities-Based
Swap Execution Facility.” Respondents
will continue to be required to select an
appropriate applicant type, with the
sole difference being that that the list of
options will increase.

The amendments to Form ID do not
impose a new burden on any person to
file the form with the Commission, nor
do they impose any burden on persons
who have previously submitted a Form

4144 U.S.C. et seq.
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ID as these persons will not be required
to re-file the Form ID to account for the
inclusion of specific applicant types.
The sole change being effected by these
amendments will be that new registrants
will be asked to indicate a specific
applicant type when completing the
Form ID. To the extent that these new
registrants will be required to register
with the Commission and make filings
on EDGAR in accordance with other
Commission rules and regulations, the
PRA burdens associated with those
obligations will be accounted for in the
context of those other rules and
regulations.

The total estimated burden of filing a
Form ID for a filer not currently subject
to a requirement to file on EDGAR is
0.15 hours. For the reasons discussed
above, we therefore believe that the
overall information collection burden of
Form ID would remain the same. As a
result, we have not submitted the
revisions to the collection of
information to the Office of
Management and Budget for review
under 44 U.S.C. 3507(d) and 5 CFR
1320.11.

IV. Economic Analysis

A. Consideration of Costs and Benefits

The amendments to Form ID update
the form to reflect the increased use of
the EDGAR database by various persons
and institutions regulated by the
Commission. Some of these entities
currently file on EDGAR in electronic
format and others may be required to
file on EDGAR in the future. The
amendments will facilitate the
Commission’s process for reviewing and
processing the form and, consequently,
the ability of filers to promptly retrieve
the access codes needed to file on
EDGAR. We do not believe these
amendments will impose any significant
costs on non-agency parties.

B. Consideration of Burden on
Competition and Promotion of
Efficiency, Competition and Capital
Formation

Section 23(a) 42 of the Exchange Act
requires the Commission, when making

4215 U.S.C. 78w(a).

rules and regulations under the
Exchange Act, to consider the impact a
new rule would have on competition.
Section 23(a)(2) of the Exchange Act
prohibits the Commission from adopting
any rule that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act. Section
3(f) of the Exchange Act*3 and Section
2(c) of the Investment Company Act 44
require the Commission, when engaging
in rulemaking that requires it to
consider whether an action is necessary
or appropriate in the public interest, to
consider, in addition to the protection of
investors, whether the action would
promote efficiency, competition, and
capital formation. We do not believe
that the amendments to Form ID that
reflect new entity applicant types will
have any impact on competition.

V. Statutory Authority

We are adopting the amendments to
Form ID under the authority in Section
19(a) 45 of the Securities Act, Sections
3(b),46 13(a),4” 23(a),%8 and 35A 49 of the
Exchange Act, Section 31959 of the
Trust Indenture Act of 1939 and
Sections 3051 and 3852 of the
Investment Company Act of 1940.

List of Subjects in 17 CFR Parts 239,
249, 269 and 274

Reporting and recordkeeping
requirements, Securities.

Text of Form Ammendments

For the reasons set out in the
preamble, the Commission amends title
17, chapter II, of the Code of Federal
Regulations as follows.

4315 U.S.C. 78c(f).
4415 U.S.C. 80a—2(c).
4515 U.S.C. 77s(a).
4615 U.S.C. 78¢(b).
4715 U.S.C. 78m(a).
4815 U.S.C. 78w(a).
4915 U.S.C. 78ll.
5015 U.S.C. 77sss.
5115 U.S.C. 80a—29.
5215 U.S.C. 80a—37.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

m 1. The authority citation for part 239,
continues to read, in part, as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
772-2,77z-3, 77sss, 78c, 781, 78m, 78n,
780(d), 78u->5, 78w(a), 781l, 78mm, 80a—2(a),
80a—3, 80a—8, 80a—9, 80a—10, 80a—13, 80a—
24, 80a—26, 80a—29, 80a—30, 80a—37, and
Pub. L. No. 111-203, § 939A, 124 Stat. 1376,
(2010) unless otherwise noted.

* * * * *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

m 2. The authority citation for part 249

continues to read, in part, as follows:
Authority: 15 U.S.C. 78a et seq., and 7201

et seq.; and 18 U.S.C. 1350, unless otherwise

noted.
* * * * *

PART 269—FORMS PRESCRIBED
UNDER THE TRUST INDENTURE ACT
OF 1939

m 3. The authority citation for part 269
continues to read as follows:
Authority: 15 U.S.C. 77ddd(c), 77eee,

77ggg, 77hhh, 77iii, 77jjj, 77sss, and 781I(d),
unless otherwise noted.

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

m 4. The authority citation for part 274
continues to read, in part, as follows:
Authority: 15 U.S.C. 771, 77g, 77h, 77j, 77s,
78c(b), 781, 78m, 78n, 780(d), 80a—8, 80a—24,
80a—26, and 80a—29, unless otherwise noted.
* * * * *
m 5. Form ID (referenced in §§ 239.63,
249.446, 269.7 and 274.402 of this
chapter) is revised to read as set forth in
the attached Appendix A.
Dated: September 1, 2011.
By the Commission.
Elizabeth M. Murphy,
Secretary.

Note: The following Appendix A will not
appear in the Code of Federal Regulations.

BILLING CODE 8011-01-P
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APPENDIX A OWE APPROVAL
U8, Securities and Exchange Commission Eﬁmmnm &ﬁ%
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FORMID

UNIFORM APPLICATION FOR ACCESS CODES TO FILE ON EDGAR

PART |—APPLICATION FOR ACCESS CODES TO FILE ON EDGAR

Name of applicant ( Applicant’s name as specified in its charter, except, if individual, last name, first name, middle name,
sufixfee. o

Mailing Address or Post Office Box No,

City State or Country Zip

Telephone number (include Area and, if Foreign, Country Code)

Applicant is (see definitions in the General Instructions):

[0 Individual (if you cheek this box, you miust also check another box that appropriately describes you)
[ Clearing Agency

2 Filer

Filing Agent

Institutional Tovestment Manager (Form 13F Filer)

Investment Company, Business Development Company or Insurance Company Separate Account
Large Trader

I Municipal Advisor

| Municipal Securities Dealer

| Nationally Recognized Statistical Rating Organization

Non-[nwvestment Company Applicant under the Investment Company Act of 1940
Security-Based Swap Data Repository

Security-Based Swap Dealer and Major Security-Based Swap Participant

Security-Based Swap Execution Facility

Training Agent

Transfer Agent

oo

]

i 1 ”“ 1

'
L

ooooad

PART ||l FILER INFORMATION (To be completed only by filers that are not individuals)
Filer’s Tax or Federal Tdentification Number (do not enter Social Security Number)

Dioing Business As

Foreign Name {if Foreign Issuer Filer and applicable)

Primary Business Address or Post Office Box No. (if different from mailing address)

Oy e StteorContry o

State of Tncorporation Fiscal Year End (mm/yy)

© SEC2084 (09-11)
Persons who respond to the collection of information contained in this form are
not required to respond uniess the form displays a current valid OMB control numbey.
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PAST 1~ CONTACT INFORMATION {To be completed by 4l spplicanis)
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FORM ID
GENERAL INSTRUCTIONS

USING AND PREPARING FORM ID

FORM ID must be filed by all applicant tyxes listed on this Formy, or their agents, to whom the Commission
previously has not assigned & Central Index Key (CIK) code, to request the following access codes to permit filing
on EDGAR:

v Central Index Key (CIK~The CIK uniquely identifies ¢ach filer, filing agent, and training agent. We assign the
CIK at the time you make an initial application. You may not change this code. The CIK is a public number.

+  CIK Confirmation Code (CCC)—You will use the CCC in the header of your filings in conjunction with your
CIK to ensure that you anthorized the filing,

¢ Password (PW}-The PW allows you to log onto the EDGAR system, submit filings, and change your CCC.
«  Password Modification Authorization Code (PMAC)--The PMAC allows you to change your passward.

An applicant must file this Form i electronic format via the Commission’s EDGAR Filer Management websile.
Please see Regulation 8-T (17 CFR Part 232) and the EDGAR Filer Manual for instructions on how to file
electronically, including how to use the access codes,

The applicant must complete the Form ID electronic filing by also submitting to the Commission a copy of a
notarized paper “authenticating” document. The authenticating document must include the information required

1o be included in the Form ID filing, be manually signed by the applicant over the applicant’s typed signature, and
confirm the authenticity of the Form 1D filing. Applicants may fulfill the authenticating document requirement by
making a copy of the applicant’s electronic Form ID filing, adding the necessary confirming language, signing it, and
having the signature notarized.

1§ the applicant has prepared the authenticating document before making its electronic Form ID Aling, it may submit
the document as an uploaded Portable Document Format (PDF) attachment to the electronic filing. An applicant
also may submit the authenticating docurnent by faxing it to the Commission at (202) 504-2474 or (703) 914-4240
within two business days before or after its electronic Form [D filing. If submitted by fax after the electronic Form
1D filing, the authenticating document must contain the accession number assigned to the electronic Form ID) filing.
If'the fax is not received timely, the Form ID filing and application for access codes will not be processed, and the
applicant will receive an e-mail message at the contact e-mail address included in the Form D filing informing the
applicant of the failure to process and providing further guidance. The message will state why the application was
ol processed,

For assistance with technical questions about electronic filing, call Filer Support at (202} 331-890K). For assistance
with questions about the EDGAR rules, Division of Corporation Finance filers may call the Office of Information
Technology at (202) 531-3600; and Division of Investment Management filers may call the IM EDGAR Inquiry Line
at (202 351-6989.

You must complete all items in any parts that apply to vou. I any item in any part does not apply to you, please leave
it blank.
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PART |—APPLICANT INFORMATION (To be completed by all applicants)
Provide the applicant's name in English,

Please check one of the boxes to indicate whether you will be sending electronic submissions & a clearing agency,
filer, filing agent, institutional investment manager, investment company, large trader, municipal advisor, municipal
securities dealer, nationally recognized statistical rating organization, non-investment company applicant under the
Investment Campany Act of 1940, security-based swap data repository, security-based swap dealer, security-based
swap execution facility, training agent, or transfer agent. Mark only one of these boxes per application. If you are an
individual, however, also mark the “Individual” box.

For purposes of this Form, the term “person” includes either an individual or entity. Tn addition, please note that
the following definitions are o facilitate the correct selection of “applicant type” and are not infended fo amend or
otherwise change any provision of the federal securities laws or the regulations promulgated thereunder. Finally,
to the extent that a definition cross-references a particular statute, such definition shall also include any rules or
regulations promulgated by the Commission further refining the statutory definition.

+ “Individual™—A natural person.

*  “Clearing Agency™—Any person that is a “clearing agency” as defined in Section 3(a)23) of the Securities
Exchange Act of 1934, as amended. (See 15 US.C. T8c(a)23)).

+ “Filer"—Any person on whose behalf an electronic filing is made that is not otherwise covered by another
Form ID applicant type {other than “Individual”, as noted in the Instructions above).

+ “Filing Agent™—A financial printer, law firm, or other person, which will be using these access codes to send a
filing or portion of a filing on behalf of a filer.

+ “Institutionsl Investment Manager (Form 13F Filer)”—Any person that is required to file a Form 13F under
Section 13(f) of the Securities Exchange Act of 1934, as amended. (See 15 US.C. 78m{fi6)( AL

¢ “Investment Company, Business Development Company or Insurance Company Separate Account™—Any person
that meets the definition of “invesiment company”™ in Section 3 of the Investment Company Act of 1940, as amended
{See 13 US.C. 80a-3), or othenwise registers an offering of its securities on 4 registration form adopted by the
Commission under such Ad, inchiding management companies, face-amount certificate companies, unit ivestment
trusts, business development companies, and insurance company separate accounts {including any separate account
which would be required to be registered under the Investment Company Act of 1940 except for the exclusion
provided by Section XX 11) of such Act and which files a registration statement on Form N-3 o Form N-4).

v “Large Trader™—Any person that is a “large trader” as defined by Rule 13h1(a)(1) under the Securities
Exchange Act of 1934, as amended (See 17 CFR 240.13h-1(a)( 1)),

+ “Municipal Advisor"—Any person that is & “municipal advisor” as defined in Section 13B{e)(4) of the
Securities Exchange Act of 1934, as amended. (See 15 US.C. T8o-dieji4)).

« “Mumicipal Securities Dealer™—Any person that is a “municipal securities dealer” as defined in Section 3{a)
{30} of the Securities Exchange Act of 1934, as amended. (See 13 US.C. 78c(a)30}).

+  "Nationally Recognized Statistical Rating Organization™—Any person that is a “nationally recognized statistical
rating organization” as defined in Section 3{a)(62) of the Securities Exchange Act of 1934, as amended.
{See 15 US.C. 78cfay 62)),

+ “Non-Investment Company Applicant under the Investment Company Act of 1940""—Any person submitting an
application for an order seeking an exemption under the Investment Company Act of 1940, as amended.

« "Security-Based Swap Data Repository™—Any person that is a “security-based swap data repository” as defined
in Section 3(a)(75) of the Securities Exchange Act of 1934, as amended. iSee 13 US.C. T8c{ak75)).

+ “Security-Based Swap Dealer and Major Security-Based Swap Participant™—Any person that is a *security-
based swap dealer” or a *major security-based swap participant™ as each term is defined in Sections 3(a)(71)
and (67) of the Securities Exchange Act of 1934, as amended. (See 13 US.C. 78c(a)(71) and (67)).
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+  “Security-Based Swap Execution Facility”—Any person that is a “security-based swap execution facility” as
defined in Section 3(a)({77) of the Securities Exchange Act of 1934, as amended. (See 15 US.C. 78c(a)(77)).

+  “Training Agent™Any person that will be sending only test filings in conjunction with training other persons.

¢ “Transfer Agent"—Any person planning to register as a Transfer Agent as defined in Section 3{a)¥25) of the
Securities Exchange Act of 1934, as amended, on whose behalf an electronic filing is made. {See 15 US.C.
T8e(a) 250,

PART li—FILER INFORMATION (To be completed only by filers that are not individuals)

The filer’s tax or federal identification number is the number issued by the Internal Revenue Service. This section
does mot apply to individuals. Accordingly, do not enter a Social Security number. If an investment company filer

is organized as a sries company, the investment company may use the tax or federal identification number of any
one of its constituent series, Issuers that have applied for but not yet received their tax or federal identification
number and foreign issuers that do not have a tax or federal identification number must include all zeroes. A “foreign
issuer” is an entity so defined by Securities Act of 1933 (15 U.S.C. 77 ef seq.) Rule 405 (17 CFR 230.405) and the
Securities Exchange Act of 1934 (15 US.C. T8a ef seq.) Rule 3b-4(b) (17 CFR 240.3b-4(b}). Foreign issuers should
inchude their country of organization.

A foreign issuer filer must provide its “doing business as” name in the language of the name under which it does
business and must provide its foreign language name, if any, in the space so marked.

If the filer’s fiscal year does not end on the same date each year (e.g., falls on the last Saturday in December), the
filer must enter the date the current fiscal year will end.

PART lll—CONTACT INFORMATION (To be completed by all applicants)

In this section, identify the individual who should receive the access codes and other EDGAR-related information.
Please include an e-mail address that will become your default notification address for EDGAR filings; it will be
stored in the Company Contact Information on the EDGAR Database, EDGAR will send all subsequent filing
notifications automatically to that address. You can have one e-mail address in the EDGAR Company Contact
Information. For information on including additional e-mail addresses on a per filing basis, refer to Volume 1,
Section 3.2.2 of the EDGAR Filer Manual.

PART IV—ACCOUNT INFORMATION (To be completed by filers and filing agents only}
Tdentify in this section the individual who should receive account information and/or billing invoices from us. We
will use this information to process electronically fee payments and billings. If the address changes, update it via the
EDGAR filing website, or your account statements may be returned to us as undeliverable.
PART V—SIGNATURE (To be completed by all applicants)

If the applicant is a corporation, partnership, trust or other entity, state the capacity in which the representative
individual, who must be duly authorized signs the Form on behalf of the applicant.

If the applicant is an individual, the applicant must sign the Form,

I another person signs on behalf of the representative individual or the individual applicant, confirm the authority
af the other person to sign in writing in an electronic attachment to the Form. The confirming statement need only
indicate that the representative individual or individual applicant authorizes and designates the named person or
persons to file the Form on behalf of the applicant and state the duration of the authorization.

[FR Doc. 2011-22895 Filed 9-8-11; 8:45 am] DEPARTMENT OF HOMELAND SUMMARY: The Coast Guard is
BILLING CODE 8011-01-C SECURITY establishing a safety zone upon the
specified navigable waters of the San
Coast Guard Diego Bay, San Diego, California, in

support of a bay swim in San Diego
Harbor. This safety zone is necessary to
provide for the safety of the
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. Persons and
Safety Zone; TriRock Triathlon, San vessels are prohibited from entering
Diego Bay, San Diego, CA into, transiting through, or anchoring
within this safety zone unless

AGENCY: Coast Guard, DHS. authorized by the Captain of the Port, or
ACTION: Temporary final rule. his designated representative.

33 CFR Part 165
[Docket No. USCG—2011-0789]

RIN 1625-AA00
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DATES: This rule is effective from 7 a.m.
to 10 a.m. on September 11, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011-
0789 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0789 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer David
Varela, Waterways Management, U.S.
Coast Guard Sector San Diego, Coast
Guard; telephone 619-278-7262, e-mail
charles.d.varela@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
publishing an NPRM would be
impracticable. The logistical details of
the San Diego Bay swim were not
finalized or presented to the Coast
Guard in enough time to draft and
publish an NPRM. As such, the event
would occur before the rulemaking
process could be completed.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than
30 days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure public safety.

Basis and Purpose

Competitor Group is sponsoring the
TriRock Triathlon, consisting of 2000
swimmers swimming a predetermined

course. The sponsor will provide three
safety vessels for this event. This safety
zone is necessary to provide for the
safety of the participants, crew,
spectators, sponsor vessels, and other
users of the waterway.

Discussion of Rule

The Coast Guard is establishing a
safety zone that will be enforced on
September 11, 2011, from 7 a.m. to
10 a.m. The limits of the safety zone
will be navigable waters of the San
Diego Bay behind the San Diego
Convention Center bound by the
following coordinates including the
marina; 32°42’16” N, 117°09'58” W to
32°4215” N, 117°10°02” W then south to
32°42700” N, 117°0945” W to 32°42'03”
N, 117°0940” W.

This temporary safety zone is
necessary to ensure unauthorized
personnel and vessels remain safe by
keeping clear during the bay swim.
Persons and vessels are prohibited from
entering into, transiting through, or
anchoring within this safety zone unless
authorized by the Captain of the Port, or
his designated representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

This determination is based on the
size and location of the temporary safety
zone. Commercial vessels will not be
hindered by the safety zone.
Recreational vessels may be allowed to
transit through the designated safety
zone during the specified times if they
request and obtain authorization from
the Captain of the Port, or designated
representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.

The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
the aforementioned portion of the San
Diego Bay from September 11, 2011,
from 7 a.m. to 10 a.m.

This temporary safety zone will not
have a significant economic impact on
a substantial number of small entities
for the following reasons. This rule
impacts only a small area of San Diego
Harbor, and will be enforced for only
seven hours. Vessel traffic can pass
safely around the zone. Before the
effective period, the Coast Guard will
publish a local notice to mariners (LNM)
and will issue broadcast notice to
mariners (BNM) alerts via marine
channel 16 VHF before the safety zone
is enforced.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
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Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant

energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f1), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a
temporary safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T11-431 to
read as follows:

§165.T11-431 Safety Zone; TriRock
Triathlon, San Diego Bay, San Diego, CA.

(a) Location. The limits of the safety
zone will be navigable waters of the San
Diego Bay behind the San Diego
Convention Center bound by the
following coordinates including the
marina; 32°42"16” N, 117°09'58” W to
32°4215” N, 117°10°02” W then south to
32°42’00” N, 117°09’45” W to 32°42°03”
N, 117°09'40” W.

(b) Enforcement Period. This section
will be enforced from 7 a.m. to 10 a.m.
on September 11, 2011. If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and will announce that fact via
Broadcast Notice to Mariners.

(c) Definitions. The following
definition applies to this section:
Designated representative, means any
commissioned, warrant, or petty officer
of the Coast Guard on board Coast
Guard, Coast Guard Auxiliary, and
local, state, and federal law enforcement
vessels who have been authorized to act
on the behalf of the Captain of the Port.

(d) Regulations. (1) Entry into, transit
through, or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated representative.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Patrol Commander (PATCOM). The
PATCOM may be contacted on VHF-FM
Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other federal, state, or local agencies.

Dated: August 29, 2011.
S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2011-23260 Filed 9-7-11; 4:15 pm]
BILLING CODE 9110-04-P
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POSTAL SERVICE
39 CFR Part 20

Outbound International Mailings of
Lithium Batteries

AGENCY: Postal Service™,
ACTION: Final rule; withdrawal.

SUMMARY: The Postal Service is
withdrawing a final rule that would
incorporate new maximum limits for the
outbound mailing of lithium batteries to
international, or APO, FPO or DPO
locations. The Postal Service also
withdraws the corresponding Code of
Federal Regulations revision to reflect
these new limits.

DATES: The final rule published on
August 25, 2011 (76 FR 53056—-56057),
is withdrawn effective September 9,
2011.

FOR FURTHER INFORMATION CONTACT: Rick
Klutts at 813—877-0372.
SUPPLEMENTARY INFORMATION: In a final
rule with comment period published in
the Federal Register on August 25,
2011, the Postal Service provided new
maximum limits for mailpieces
containing equipment with lithium
metal or lithium-ion batteries that were
to be effective October 3, 2011. These
revisions were consistent with recent
amendments to the Universal Postal
Union (UPU) Convention and
regulations as announced in
International Bureau Circulars 114 and
115, dated June 14, 2011, that affected
UPU Convention Articles 15 and 16,
Article RL 131 of the letter post
regulations, and Article RC 120 of the
parcel post regulations.

The withdrawal of the revisions is
necessary because of a notice to the
UPU from the International Civil
Aviation Organization (ICAO) on
August 19, 2011, requesting that the
UPU delay implementation of the
aforementioned amendment until the
UPU revisions could be reviewed by the
ICAO Dangerous Goods Panel, and if
approved, incorporated into The
Technical Instructions for the Safe
Transport of Dangerous Goods by Air
manual. Therefore, the UPU has
informed its member countries that the
date of newly adopted UPU
amendments for lithium batteries will
be the subject of further notice based on
the decision of the panel and any
changes to the ICAO Technical
Instructions.

Accordingly, the Postal Service
withdraws its final rule published on
August 25, 2011. The Postal Service also
withdraws the revision to 39 CFR 20.1
whereby a new section 135.6 was added
to the Mailing Standards of the United

States Postal Service, International Mail
Manual (IMM®) to describe the new
maximum limits for the outbound
mailing of lithium batteries to
international, or APO, FPO or DPO
locations. The parallel changes that
were to be made to other USPS
publications are also withdrawn.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-23054 Filed 9-8—11; 8:45 am]|
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-9460-3]

Approval of Clean Air Act Prevention
of Significant Deterioration Permit

Issued to Avenal Power Center, LLC To
Construct the Avenal Energy Project

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final Action.

SUMMARY: This document announces
that EPA has issued a final permit
decision granting the Clean Air Act
Prevention of Significant Deterioration
(PSD) permit application submitted by
Avenal Power Center, LLC to authorize
construction of the Avenal Energy
Project.

DATES: The EPA’s PSD permit for the
Avenal Energy Project became effective
and final agency action on August 18,
2011, when administrative review
procedures were exhausted. Pursuant to
section 307(b)(1) of the Clean Air Act,
42 U.S.C. 7607(b)(1), judicial review of
this permit decision, to the extent it is
available, may be sought by filing a
petition for review in the United States
Court of Appeals for the Ninth Circuit
within 60 days of September 9, 2011.

ADDRESSES: The documents relevant to
the above-referenced action are
available for public inspection during
normal business hours at the following
address: U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne St.,
San Francisco, CA 94105. To arrange for
viewing of these documents, call Shirley
Rivera at (415) 972—-3966.

FOR FURTHER INFORMATION CONTACT:
Shirley Rivera, Air Division, U.S.
Environmental Protection Agency,
Region 9, 75 Hawthorne St., San
Francisco, CA 94105. The EPA
Environmental Appeals Board (EAB)
decision described below is available at
the following Web site: http://www.epa.
gov/eab/.

SUPPLEMENTARY INFORMATION: The EPA
issued a PSD permit on May 27, 2011,
to Avenal Power Center, LLC for the
Avenal Energy Project, granting
approval to construct a new
600-megawatt natural gas-fired
combined-cycle power plant in Kings
County, California. The EPA issued an
administrative amendment to the permit
on June 21, 2011, to correct
typographical errors. The EPA’s
Environmental Appeals Board (EAB)
received four petitions for review of the
permit from the following entities
within 30 days of the EPA’s service of
notice of the issuance of the permit: (1)
El Pueblo Para El Aire y Agua Limpio;
(2) Greenaction for Health &
Environmental Justice; (3) Sierra Club
and Center for Biological Diversity; and
(4) Mr. Rob Simpson. The EAB denied
review of these petitions on August 18,
2011. All conditions of the Avenal
Power Center, LLC permit for the
Avenal Energy Project, as amended on
June 21, 2011, are final and effective.
Pursuant to 40 CFR 124.19(f)(1), final
agency action by EPA has occurred
because of the exhaustion of the agency
review procedures before the EAB. The
EPA Administrator has delegated
authority to the EAB to issue final
decisions in PSD permit appeals filed
under 40 CFR part 124. 40 CFR 124.2(a).

Dated: August 31, 2011.
Gina McCarthy,

Assistant Administrator. Office of Air and
Radiation.

[FR Doc. 2011-22834 Filed 9-8-11; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0639; FRL-8886-8]
Mandipropamid; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
mandipropamid in or on basil, fresh and
basil, dried. This action is in response
to EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on basil. This
regulation establishes a maximum
permissible level for residues of
mandipropamid in or on these
commodities. The time-limited
tolerances expire on December 31, 2012.
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DATES: This regulation is effective
September 9, 2011. Objections and
requests for hearings must be received
on or before November 8, 2011, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2011-0639. All documents in the
docket are listed in the docket index
available in http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Marcel Howard, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6784; e-mail address:
howard.marcel@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System

(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab 02.ipl.

C. How can I file an objection or hearing
request?

Under section 408(g) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2011-0639 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 8, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2011-0639, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation

(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and
408(1)(6) of FFDCA, 21 U.S.C. 346a(e)
and 346a(1)(6), is establishing time-
limited tolerances for residues of
mandipropamid, 4-chloro-N-[2-[3-
methoxy-4-(2-
propynyloxy)phenyl]ethyl]-o-(2-
propynyloxy)-benzeneacetamide, in or
on basil, fresh at 20 parts per million
(ppm) and basil, dried at 240 ppm.
These time-limited tolerances expire on
December 31, 2012.

Section 408(1)(6) of FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on FIFRA section 18 related
time-limited tolerances to set binding
precedents for the application of section
408 of FFDCA and the safety standard
to other tolerances and exemptions.
Section 408(e) of FFDCA allows EPA to
establish a tolerance or an exemption
from the requirement of a tolerance on
its own initiative, i.e., without having
received any petition from an outside
party.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”
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Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “emergency conditions
exist which require such exemption.”
EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

III. Emergency Exemption for
Mandipropamid on Basil and FFDCA
Tolerances

The Applicant stated that a new,
destructive fungal pathogen, known as
downy mildew (Peronospora belbahrii),
has been identified in Illinois and it
resulted in a 50% yield loss in basil
production using registered alternatives.
Illinois recently experienced some
atypical weather conditions (high
moisture and temperatures) that were
conducive to the development and
spread of the disease. The increase
presence of the disease and the zero
tolerance policy for downy mildew
adopted by the distributors led basil
grower to seek a spray program to
maintain season-long control of this
disease. The registered alternatives have
been deemed inadequate for season-long
control due to product application
restrictions or lack of product efficacy.
The Applicant stated that because of the
favorable weather conditions and the
inadequacy of the registered alternatives
to achieve season-long control of the
downy mildew, an emergency situation
exists and significant economic losses
will likely incur. Further, the Applicant
asserts that without a suitable additional
fungicide, such as mandipropamid, to
address the issue, the future viability of
basil industry in Illinois is threatened.
After having reviewed the submission,
EPA determined that an emergency
condition exists for this State, and that
the criteria for approval of an emergency
exemption are met. EPA has authorized
a specific exemption under FIFRA
section 18 for the use of mandipropamid
on basil for control of downy mildew in
linois.

As part of its evaluation of the
emergency exemption application, EPA
assessed the potential risks presented by
residues of mandipropamid in or on
basil, fresh and basil, dried. In doing so,
EPA considered the safety standard in
section 408(b)(2) of FFDCA, and EPA
decided that the necessary tolerance
under section 408(1)(6) of FFDCA would
be consistent with the safety standard
and with FIFRA section 18. Consistent
with the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing this
tolerance without notice and

opportunity for public comment as
provided in section 408(1)(6) of FFDCA.
Although these time-limited tolerances
expire on December 31, 2012, under
section 408(1)(5) of FFDCA, residues of
the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on basil, fresh and basil,
dried after that date will not be
unlawful, provided the pesticide was
applied in a manner that was lawful
under FIFRA, and the residues do not
exceed a level that was authorized by
these time-limited tolerances at the time
of that application. EPA will take action
to revoke these time-limited tolerances
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because these time-limited tolerances
are being approved under emergency
conditions, EPA has not made any
decisions about whether
mandipropamid meets FIFRA’s
registration requirements for use on
basil or whether permanent tolerances
for this use would be appropriate.
Under these circumstances, EPA does
not believe that this time-limited
tolerance decision serves as a basis for
registration of mandipropamid by a
State for special local needs under
FIFRA section 24(c). Nor does this
tolerance by itself serve as the authority
for persons in any State other than
Illinois to use this pesticide on the
applicable crops under FIFRA section
18 absent the issuance of an emergency
exemption applicable within that State.
For additional information regarding the
emergency exemption for
mandipropamid, contact the Agency’s
Registration Division at the address
provided under FOR FURTHER
INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a

tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”

Consistent with the factors specified
in FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure expected as a result
of this emergency exemption request
and the time-limited tolerances for
residues of mandipropamid on basil,
fresh at 20 ppm and basil, dried at 240
ppm. EPA’s assessment of exposures
and risks associated with establishing
time-limited tolerances follows.

A. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for mandipropamid used for
human risk assessment is discussed in
Unit III. of the final rule published in
the Federal Register of January 16, 2008
(73 FR 2812) (FRL—8346-6).

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to mandipropamid, EPA
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considered exposure under the time-
limited tolerances established by this
action as well as all existing
mandipropamid tolerances in 40 CFR
180.637. EPA assessed dietary
exposures from mandipropamid in food
as follows:

i. Acute exposure. No such effects
were identified in the toxicological
studies for mandipropamid; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFIL. As to residue levels in food, EPA
relied upon permanent tolerance level
residues established for mandipropamid
and 100 percent crop treated (PCT)
information for all agricultural
commodities. An unrefined chronic
exposure assessment that assumes 100
PCT was conducted for the proposed
Section 18 uses of mandipropamid. The
parent mandipropamid is the residue of
concern for tolerance monitoring, and
mandipropamid and its major aquatic
degradates (SYN 500003 and SYN
5044851) for the risk assessment.

iii. Cancer. EPA has determined that
mandipropamid is classified as “not
likely to be a human carcinogen” based
on the absence of treatment-related
increases in tumors in the rat and mouse
carcinogenicity studies. Therefore, an
exposure assessment to evaluate cancer
risk is unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for mandipropamid. Tolerance level
residues and 100 PCT were assumed for
all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for mandipropamid in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
mandipropamid. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at hitp://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
mandipropamid for acute exposures are
estimated to be 25.2 parts per billion
(ppb) for surface water and 0.05 ppb for
ground water. The estimated
environmental concentrations (EECs) for
the aquatic degradates SYN 500003 and

SYN 504851 are estimated to be 2.32
and 8.99 ppb for surface water and 0.6
and 1.7 ppb for ground water,
respectively. The combined level of
mandipropamid and the degradates in
surface water is 36.5 ppb.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 36.5 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Mandipropamid is not registered for
any specific use patterns that would
result in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
mandipropamid and any other
substances, and mandipropamid does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
mandipropamid has a common
mechanism of toxicity with other
substances. For information regarding
EPA'’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s Web site at http://www.epa.gov/
pesticides/cumulative.

C. Safety Factor for Infants and Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity

and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence (quantitative or
qualitative) of increased susceptibility
and no residual uncertainties with
regard to prenatal toxicity following in
utero exposure to rats or rabbits
(developmental studies) and prenatal
and/or postnatal exposures to rats
(reproduction study).

3. Conclusion. EPA has determined
that reliable data show that the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
mandipropamid is complete except that
EPA has determined that an
immunotoxicity study is required as per
the revised 40 CFR part 158. However,
there is no need for an additional
uncertainty factor while the
immunotoxicity study is completed.
The overall weight of evidence in terms
of hematology, clinical chemistry, organ
weights, and/or histopathology
indicates that mandipropamid does not
directly target the immune system.
Therefore, EPA does not anticipate that
conducting a functional immunotoxicity
study will result in a lower point of
departure than currently selected for the
overall risk assessment. The
immunotoxicity study should be
conducted in conjunction with any
future petition for the section 3
registration of mandipropamid.

ii. There is no indication that
mandipropamid is a neurotoxic
chemical and there is no need for a
developmental neurotoxicity study or
additional uncertainty factors (UFs) to
account for neurotoxicity.

iii. There is no evidence that
mandipropamid results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to
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mandipropamid in drinking water. EPA
used similarly conservative assumptions
to assess postapplication exposure of
children as well as incidental oral
exposure of toddlers. These assessments
will not underestimate the exposure and
risks posed by mandipropamid.

D. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, mandipropamid is
not expected to pose an acute risk.

2. Chronic risk. There are no
residential uses for mandipropamid,
and therefore aggregate risk is equal to
that from consumption of food and
water. EPA has concluded that chronic
exposure to mandipropamid from food
and water will utilize 44% of the cPAD
for (children 1 to 2 years of age) the
population group receiving the greatest
exposure, while the general U.S.
population utilizes 26% of the cPAD.

3. Short-term and intermediate risk.
Short-term aggregate exposure takes into
account short-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Mandipropamid is not
registered or proposed for use on any
sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which was previously addressed.

4. Aggregate cancer risk for U.S.
population. As explained in this unit,
mandipropamid is not likely to be
carcinogenic in humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children,
from aggregate exposure to
mandipropamid residues.

V. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(German Multi-residue Method DFG S—
19) is available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail
address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

There are no specific Codex, Canadian
or Mexican maximum residue limits
(MRL) for mandipropamid in or on
basil.

VI. Conclusion

Therefore, time-limited tolerances are
established for residues of
mandipropamid, 4-chloro-N-[2-[3-
methoxy-4-(2-
propynyloxy)phenyllethyl]-o-(2-
propynyloxy)- benzeneacetamide, in or
on basil, fresh at 20 ppm and basil,
dried at 240 ppm. These tolerances
expire on December 31, 2012.

VII. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under sections 408(e) and 408(1)(6) of
FFDCA. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May

22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established in accordance with
sections 408(e) and 408(1)(6) of FFDCA,
such as the tolerances in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or Tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or Tribal governments,
on the relationship between the national
government and the States or Tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
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the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 31, 2011.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.637 is amended by
revising paragraph (b) to read as follows:

§ 180.637 Mandipropamid; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.
Time-limited tolerances specified in the
following table are established for
residues of the mandipropamid, 4-
chloro-N-[2-[3-methoxy-4-(2-
propynyloxy)phenyl]ethyl]-o-(2-
propynyloxy)-benzeneacetamide in or
on the specified agricultural
commodities, resulting from use of the
pesticide pursuant to FFIFRA section 18
emergency exemptions. The tolerances
expire on the date specified in the table.

: Parts per Expiration
Commodity million date
Basil, dried ........ 240 12/31/12
Basil, fresh ........ 20 12/31/12

* * * * *

[FR Doc. 2011-22983 Filed 9-8—11; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0496; FRL—8881-6]
Dicamba; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of dicamba in or
on teff, forage; teff, grain; teff, straw; and
teff, hay. Interregional Research Project
Number 4 (IR-4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective
September 9, 2011. Objections and
requests for hearings must be received
on or before November 8, 2011, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0496. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm.
S—4400, One Potomac Yard (South
Bldg.), 2777 S. Crystal Dr., Arlington,
VA. The Docket Facility is open from
8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
Docket Facility telephone number is
(703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Laura Nollen, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-7390; e-mail address: nollen.
laura@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural

producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab 02.tpl. To access the
harmonized test guidelines referenced
in this document electronically, please
go http://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0496 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 8, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in
40 CFR 178.25(h).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
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confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2010-0496, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of October 22,
2010 (75 FR 65321) (FRL-8851-1), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0E7779) by IR—4,
500 College Rd. East, Suite 201W,
Princeton, NJ 08540. The petition
requested that 40 CFR 180.227 be
amended by establishing a tolerance for
residues of the herbicide dicamba, 3,6-
dichloro-o-anisic acid, and its
metabolite 3,6-dichloro-5-hydroxy-o-
anisic acid (5-OH dicamba), in or on
teff, forage at 90.0 parts per million
(ppm); teff, grain at 6.0 ppm; teff, straw
at 30.0 ppm; and teff, hay at 40.0 ppm.
That notice referenced a summary of the
petition prepared on behalf of IR-4 by
Helena Chemical Company, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the tolerance expression for all
established commodities to be
consistent with current Agency policy.
The reason for this change is explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA

determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for dicamba
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with dicamba follows.

In the Federal Register of April 2,
2008 (73 FR 17914) (FRL-8356-6), EPA
published a final rule establishing
tolerances for combined residues of the
herbicide dicamba, 3,6-dichloro-o-anisic
acid, and its metabolite, 3,6-dichloro-5-
hydroxy-o-anisic acid in or on corn,
sweet, forage at 0.50 ppm; corn, sweet,
kernel plus cob with husks removed
0.04 ppm,; and corn, sweet, stover at
0.50 ppm, based on EPA’s conclusion
that aggregate exposure to dicamba is
safe for the general population,
including infants and children. Since
2008, there have been no additional
tolerance actions for dicamba.

As noted in this unit, the current
action concerns a tolerance for dicamba
on teff. Teff is an intermediate grass that
is morphologically and taxonomically
similar to other cereal grains, including
wheat. It is used to make flour in a
manner similar to wheat and other
cereal grains. EPA recently assessed the
proposed use of dicamba on teff. In that
assessment, EPA determined that
aggregate dicamba exposures and risks
will not increase as a result of the
addition of the proposed teff uses to the
uses assessed as part of the 2008
rulemaking. Teff is not included in the
Continuing Survey of Food Intakes by
Individuals (CSFII). However, because it
is used to make flour in a manner
similar to wheat and other cereal grains,

it will likely substitute in the diet for
cereal grain foods which will contain
similar residues of dicamba; therefore, a
significant increase in dietary exposure
to residues of dicamba from
consumption of teff-containing foods
will not occur. Furthermore, residues of
dicamba in teff livestock feeds will be
similar to those in other forages, hays,
and silages for which tolerances of
dicamba are currently established. As
such, there would be no increase in the
livestock dietary burden should teff be
substituted in the livestock diet for
other hays and silages; residues in meat,
milk, poultry and eggs will remain the
same.

Further information about EPA’s risk
assessment and determination of safety
for this action can be found at http://
www.regulations.gov in document ““2,4-
D and Dicamba: Petition for the
Establishment of Tolerances on Teff;
Request for Registration of Latigo (EPA
Reg. No. 5905-564) on Teff.”” in docket
ID number EPA-HQ-OPP-2010-0496.
Except as supplemented by the
information described in this unit, EPA
is relying on the safety finding in the
2008 rulemaking and the risk
assessment underlying that action in
establishing the tolerances for dicamba
on teff, forage; teff, grain; teff, straw; and
teff, hay. Further information regarding
the safety finding for the last rulemaking
can be found in the Federal Register of
April 2, 2008 (73 FR 17917) (FRL—8356—
6), at hitp://www.epa.gov/fedrgstr/EPA-
PEST/2008/April/Day-02/p6674.htm.

For the 2008 rulemaking, the toxicity
database was considered complete.
However, recent changes to 40 CFR part
158 imposed new data requirements for
immunotoxicity testing (OPPTS
Guideline 870.7800) and acute and
subchronic neurotoxicity testing
(OPPTS Guideline 870.6200) for
pesticide registration. The toxicity
database for dicamba includes
acceptable acute and subchronic
neurotoxicity studies; therefore, the
requirements for the neurotoxicity
screening battery have been met.
Additionally, an immunotoxicity study
was recently submitted and is currently
under review. A screening level review
of this study indicates that no effects,
including immunotoxic effects, were
observed at the highest dose tested of
approximately 307 milligrams/
kilograms(mg/kg/day). This value is
higher than the doses currently used for
risk assessment; therefore, risk
assessment endpoints will not change
and the toxicity database is considered
complete.

Based upon the 2008 rulemaking and
the other information discussed in this
unit, EPA concludes that there is a
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reasonable certainty that no harm will
result to the general population, and to
infants and children, from aggregate
exposure to dicamba residues. Refer to
the April 2, 2008 (73 FR 17914) (FRL—
8356—6) Federal Register document,
available at http://www.regulations.gov,
for a detailed discussion of the aggregate
risk assessments and determination of
safety. EPA relies upon those risk
assessments and the findings made in
the Federal Register document in
support of this action.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodologies,
Methods I and II—gas chromatography
with electron capture detection (GC/
ECD), are available to enforce the
tolerance expression. The methods are
published in the Pesticide Analytical
Manual (PAM) Volume II. The method
may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established MRLs
for dicamba in or on commodities
associated with this action.

C. Revisions to Petitioned-For
Tolerances

The EPA has revised the tolerance
expression to clarify:

1. That, as provided in FFDCA section
408(a)(3), the tolerance covers
metabolites and degradates of dicamba
not specifically mentioned; and

2. That compliance with the specified
tolerance levels is to be determined by
measuring only the specific compounds
mentioned in the tolerance expression.

V. Conclusion

Therefore, tolerances are established
for residues of dicamba, 3,6-dichloro-o-
anisic acid, including its metabolites
and degradates, in or on teff, forage at
90.0 ppm; teff, grain at 6.0 ppm; teff,
straw at 30.0 ppm; and teff, hay at 40.0

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled

Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 31, 2011.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.227 is amended by
revising the introductory text in
paragraphs (a)(1), (2), and (3); and
alphabetically adding the following
commodities to the table in paragraph
(a)(1) to read as follows:

§180.227 Dicamba; tolerances for
residues.

(a) General. (1) Tolerances are
established for the residues of the
herbicide dicamba (3,6-dichloro-o-anisic
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acid), including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels is to be determined by
measuring only the sum of the residues
of dicamba (3,6-dichloro-o-anisic acid)
and its metabolite, 3,6-dichloro-5-
hydroxy-o-anisic acid, calculated as the
stoichiometric equivalent of dicamba, in
or on the following commodities:

Commodity P;ritlﬁ b
Teff, forage .....ccccoovevviniieieeeen, 90.0
Teff, grain 6.0
Teff, hay ...... 40.0
Teff, straw ..o 30.0

(2) Tolerances are established for
residues of the herbicide dicamba, 3,6-
dichloro-o-anisic acid, including its
metabolites and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels is
to be determined by measuring only the
residues of dicamba (3,6-dichloro-o-
anisic acid) and its metabolite, 3,6-
dichloro-2-hydroxybenzoic acid,
calculated as the stoichiometric
equivalent of dicamba, in or on the
following commodities:

* * * * *

(3) Tolerances are established for
residues of the herbicide dicamba, 3,6-
dichloro-o-anisic acid, including its
metabolites and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels is
to be determined by measuring only the
residues of dicamba, 3,6-dichloro-o-
anisic acid, and its metabolites, 3,6-
dichloro-5-hydroxy-o-anisic acid, and
3,6-dichloro-2-hydroxybenzoic acid,
calculated as the stoichiometric
equivalent of dicamba, in or on the
following commodities:

* * * * *
[FR Doc. 2011-23159 Filed 9-8-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0466; FRL—8882-1]
Novaluron; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances under the Federal Food,

Drug, and Cosmetic Act (FFDCA) for
residues of novaluron in or on multiple
commodities which are identified and
discussed later in this document.
Additionally, the Agency is amending
existing tolerances for meat byproducts
and revising commodity terms for hog
and poultry byproducts. Interregional
Research Project Number 4 (IR—4)
requested the sweet corn tolerances;
Makhteshim-Agan of North America,
Inc. requested the food and feed
handling establishment tolerances.
DATES: This regulation is effective
September 9, 2011. Objections and
requests for hearings must be received
on or before November 8, 2011, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION ).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0466. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Jennifer Gaines, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5967; e-mail address:
gaines.jennifer@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl. To access the
harmonized test guidelines referenced
in this document electronically, please
go hitp://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0466 in the subject line on
the first page of your. All requests for a
hearing must be in writing, and must be
received by the Hearing Clerk on or
before November 8, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
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EPA-HQ-OPP-2010-0466, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-for Tolerance

In the Federal Register of June 23,
2010 (75 FR 35801) (FRL-8831-3), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0F7708) by
Makhteshim-Agan of North America,
Inc., 4515 Falls of Neuse Road, Raleigh,
NC 27609 as well as the filing of a
pesticide petition (PP 0E7723) by IR—4,
500 College Road East, Suite 201W,
Princeton, NJ 08540. The IR—4 petition
(PP 0E7723) requested that 40 CFR
180.598 be amended by establishing
tolerances for residues of the insecticide
novaluron, (N -[[[3-chloro-4-[1,1,2-
trifluoro-2- (trifluoromethoxy)ethoxy]
phenyllamino] carbonyl]-2,6-
difluorobenzamide), in or on corn,
sweet, kernels plus cob with husks
removed at 0.05 parts per million (ppm);
corn, sweet, forage at 20 ppm; and corn,
sweet, stover at 50 ppm and to increase
the established livestock tolerances for
residues of novaluron in or on milk
from 1.0 to 1.5 ppm, and milk fat from
20 to 35 ppm, respectively. The
Makhteshim-Agan petition (PP 0F7708)
requested novaluron tolerances for all
food commodities (other than those
already covered by a higher tolerance as
a result of use on growing crops) in food
handling establishments where food
products are held, processed or
prepared at 0.01 ppm. That notice
referenced a summary of the petitions
prepared by Makhteshim-Agan of North
America, Inc, the registrant, which is
available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing for PP 0F7708.
Comments were received on the notice
of filing for PP 0E7723. EPA’s response

to these comments is discussed in Unit
IV.C.

Based upon review of the data
supporting the petition, EPA has revised
the tolerances for sweet corn forage and
determined it is not appropriate to raise
the existing tolerances for milk and milk
fat. The EPA also determined it is
appropriate to revise several existing
livestock commodities based on the
proposed sweet corn use. The reasons
for these changes are explained in Unit
IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for novaluron
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with novaluron follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Novaluron has low acute toxicity via
the oral, dermal, and inhalation routes.
No ocular or dermal irritation was

noted. Novaluron is not a dermal
sensitizer. In subchronic and chronic
toxicity studies, novaluron primarily
produced hematotoxic effects (toxicity
to blood) such as methemoglobinemia,
decreased hemoglobin, decreased
hematocrit, and decreased red blood
corpuscles (RBGs or erythrocytes) that
were associated with compensatory
erythropoiesis. Increased spleen weights
and/or hemosiderosis in the spleen were
considered to be due to enhanced
removal of damaged erythrocytes and
not to an immunotoxic effect.

There was no maternal or
developmental toxicity seen in the rat
and rabbit developmental toxicity
studies up to the limit doses. In the two-
generation reproductive toxicity study
in rats, both parental and offspring
toxicity (increased spleen weights) were
observed at the same dose. Reproductive
toxicity (decreases in epididymal sperm
counts and increase age at preputial
separation in the F1 generation) was
observed at a higher dose only in males.

Signs of neurotoxicity were seen in
the rat acute neurotoxicity study at the
limit dose, including clinical signs
(piloerection, fast/irregular breathing),
functional observation battery (FOB)
parameters (head swaying, abnormal
gait) and neuropathology (sciatic and
tibial nerve degeneration). However, no
signs of neurotoxicity or neuropathology
were observed in the subchronic
neurotoxicity study in rats or in any
other subchronic or chronic toxicity
study in rats, mice or dogs. Therefore,
there is no concern for neurotoxicity
resulting from exposure to novaluron.

There was no evidence of
carcinogenic potential in either the rat
or mouse carcinogenicity studies and no
evidence of mutagenic activity in the
submitted mutagenicity studies,
including a bacterial (Salmonella, E.
coli) reverse mutation assay, an in vitro
mammalian chromosomal aberration
assay, an in vivo mouse bone-marrow
micronucleus assay and a bacterial DNA
damage or repair assay. Based on the
results of these studies, EPA has
classified novaluron as ‘“not likely to be
carcinogenic to humans.”

Specific information on the studies
received and the nature of the adverse
effects caused by novaluron as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Novaluron: Human-Health Risk
Assessment for Proposed Section 3 Uses
on Sweet Corn and in Food—or Feed-
Handling Establishments” at pages 53—
56 in docket ID number EPA-HQ-OPP-
2010-0466.
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B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful

analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some

degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm. A summary of the
toxicological endpoints for novaluron
used for human risk assessment is
shown in Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR NOVALURON FOR USE IN HUMAN HEALTH RISk

ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Acute dietary (All
populations).

Chronic dietary
(All populations).

Dermal short-term
(1 to 30 days).

Dermal inter-
mediate-term (1
to 6 months).

Inhalation short-
term (1 to 30
days).

Inhalation Inter-
mediate-term (1
to 6 months).

Not applicable

NOAEL = 1.1 mg/kg/day UF =
100.
FQPA SF = 1x

Not applicable

Oral study NOAEL = 4.38 mg/kg/
day (dermal absorption rate =
100)%.

Oral study NOAEL = 4.38 mg/kg/
day (inhalation absorption rate
= 100%).

Oral study NOAEL = 1.1 mg/kg/
day (inhalation absorption rate
= 100%).

Chronic RfD = cPAD = 0.011 mg/
kg/day.

Residential LOC for MOE < 100 ..

Residential/Occupational LOC for
MOE < 100.

Residential/Occupational LOC for
MOE < 100.

An endpoint of concern attributable to a single
dose was not identified. An acute RfD was not
established.

Combined chronic toxicity/carcinogenicity feeding
in rat. LOAEL = 30.6 mg/kg/day based on eryth-
rocyte damage and turnover resulting in a re-
generative anemia.

No toxicity was observed at the limit dose in the
dermal study and there were no developmental
toxicity concerns at the limit-dose; therefore,
quantification of short-term dermal risk is not
necessary.

90-day feeding study in rat. LOAEL = 8.64 mg/kg/
day based on clinical chemistry (decreased he-
moglobin, hematocrit, and RBC counts) and
histopathology (increased hematopoieses and
hemosiderosis in spleen and liver).

90-day feeding study in rat. LOAEL = 8.64 mg/kg/
day based on clinical chemistry (decreased he-
moglobin, hematocrit, and RBC counts) and
histopathology (increased hematopoieses and
hemosiderosis in spleen and liver).

Combined chronic toxicity/carcinogenicity feeding
in rat. LOAEL = 30.6 mg/kg/day based on eryth-
rocyte damage and turnover resulting in a re-
generative anemia.

Not likely to be carcinogenic to humans.

UF = Uncertainty factor, FQPA SF = FQPA safety factor, NOAEL = no-observed-adverse-effect-level, LOAEL = lowest-observed-adverse-ef-
fect-level, PAD = population-adjusted dose (a = acute, ¢ = chronic), RfD = reference dose, MOE = margin of exposure, LOC = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and

therefore, a quantitative acute dietary
exposure assessment is unnecessary.

which uses food consumption data from
the USDA 1994-1996 and 1998 CSFII.
As to residue levels in food, EPA

feed uses. In evaluating dietary
exposure to novaluron, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
novaluron tolerances in 40 CFR 180.598.
EPA assessed dietary exposures from
novaluron in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for novaluron;

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA from 1994-1996 and
1998 Continuing Surveys of Food
Intakes by Individuals (CSFII). As to
residue levels in food, EPA conducted a
partially refined dietary (food and
drinking water) exposure and risk
assessment for the proposed new uses
on sweet corn and in food—and feed—
handling establishments, all established
uses, and drinking water using the
DEEM-FCID (Dietary Exposure
Evaluation Model-Food Commodity
Ingredient Database), Version 2.03,

incorporated average percent crop
treated (PCT) data for apples, cabbage,
cotton, pears, and potatoes, and utilized
percent crop treated for new use PCT
estimates for grain sorghum and sweet
corn. 100 PCT was assumed for the
remaining food commodities.
Anticipated residues (ARs) for meat,
milk, hog, and poultry commodities
were calculated using average field trial
residues, PCT estimates for sweet corn
and grain sorghum, average PCT for
apple and cotton, and assumed 100 PCT
for sugarcane and cowpea seed.
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The chronic analysis also
incorporated average greenhouse trial
residues for tomatoes; empirical
processing factors for apple juice
(translated to pear and stone fruit juice),
cottonseed oil, dried plums, and tomato
paste and puree; and DEEM default
processing factors for the remaining
processed commodities; and average
field trial residues for all crops unless
residues were less than LOQ (If residues
were less than LOQ), the chronic
analysis assumed ¥z LOQ values)

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that novaluron does not pose
a cancer risk to humans. Therefore, a
dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency estimated the PCT for
existing uses as follows:

Apples at 15%; cabbage at 10%;
cotton at 2.5%; pears at 10%; and
potatoes at 2.5%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency estimated the PCT for
new uses as follows:

Sweet corn at 59% and sorghum at
5%.

EPA utilized estimated PCT data in
the chronic dietary risk assessment for
the new use on sweet corn and
sorghum, based on the market leader
approach. Sorghum, though not new,
was only registered 1 year ago. Since
sorghum has been registered for such a
relatively short period, EPA has
sorghum to be a “new use” when
estimating the PCT. The market leader
approach is the comparison of the PCT
with all chemicals of a specific type
(i.e., herbicide, insecticide, etc.) on a
specific crop and choosing the highest
PCT (market leader) as the PCT for the
new use. This method of estimating a
PCT for a new use of a registered
pesticide or a new pesticide produces a
high-end estimate that is unlikely, in
most cases, to be exceeded during the
initial 5 years of actual use. The
predominant factors that bear on
whether the estimated PCT could be
exceeded are: The extent of the pest
pressure on the crops in question; the
pest spectrum of the new pesticide in
comparison with the market leaders as
well as whether the market leaders are
well-established for this use; and
resistance concerns with the market
leaders.

Novaluron has a relatively narrow
spectrum of activity compared to the
market leaders. Additionally, there are
no resistance or pest pressure issues
identified for the use of novaluron on

sweet corn. All information currently
available has been considered for use on
sweet corn, and EPA concludes that it

is unlikely that the actual sweet corn
PCT with novaluron will exceed the
estimated PCT for new uses during the
next 5 years.

The Agency believes that the three
conditions discussed in Unit III.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which novaluron may be applied in a
particular area.

2. Dietary exposure from drinking
water. The residues of concern in
drinking water are novaluron and its
chlorophenyl urea and chloroaniline
degradates. The Agency used screening
level water exposure models in the
dietary exposure analysis and risk
assessment for novaluron in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of novaluron. Further
information regarding EPA drinking
water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Estimated drinking water
concentrations (EDWCs) were not
generated for the food-and-feed
handling establishment uses because the
use pattern is not expected to result in
the contamination of drinking water.
Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) for parent
novaluron in surface water; and the
Screening Concentration in Ground
Water (SCI-GROW) models for
novaluron, chlorophenyl urea and
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chloroaniline in ground water, the
EDWCs of novaluron, chlorophenyl
urea, and chloroaniline for chronic
exposures for non-cancer assessments
are estimated to be 0.76 parts per billion
(ppb), 0.89 ppb and 2.6 ppb,
respectively, for surface water and
0.0056 ppb, 0.0045 ppb and 0.0090 ppb,
respectively, for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. The
highest drinking water concentrations
were estimated for surface water. Of the
three EDWC values for surface water,
the chronic EDWC for the terminal
metabolite chloroaniline, is the highest
(assuming 100% molar conversion from
parent to aniline). This is consistent
with the expected degradation pattern
for novaluron. Therefore, for chronic
dietary risk assessment, the water
concentration value for chloroaniline of
2.6 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Novaluron
is not currently registered for any
specific use patterns that would result
in residential exposure. However, the
following uses that could result in
residential exposures are pending
registration and have been assessed:
Indoor and outdoor uses for the control
of roaches and crickets (crack and
crevice and spot treatments) in
residential areas such as homes and
apartment buildings, and their
immediate surroundings, and on modes
of transportation.

There is a potential for exposure in
residential settings during the
application process for homeowners
who use products containing novaluron.
There is also a potential for exposure
from entering novaluron-treated areas
that could lead to exposures to adults
and children. Both residential handler
and post-application scenarios were
assessed for the indoor use since this is
believed to cover the outdoor perimeter
treatment. Residential handler dermal
and inhalation exposures were assessed
for application via low-pressure
handwands and trigger-pump sprayers.

Additionally exposure routes were
assessed for post-application exposures
for adults and children via inhalation
and dermal routes and post-application
incidental oral (hand-to-mouth)
exposure for children (3 to < 6 years
old). Additionally, a combined
residential assessment that consisted of
adult dermal and inhalation post-

application exposures as well as
children (3 to < 6 years old) dermal,
inhalation, and oral (hand-to-mouth)
post-application exposure was included
which details of the residential risk
exposure and risk assessment are
contained in the EPA public docket
EPA-HQ-OPP-2010-0466 at http://
www.regulations.gov in document
“Novaluron: Human-Health Risk
Assessment for Proposed Section 3 Uses
on Sweet Corn and in Food- or Feed-
Handling Establishments” on pp. 28-37.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found novaluron to share
a common mechanism of toxicity with
any other substances, and novaluron
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that novaluron does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology

database for novaluron includes rat and
rabbit prenatal developmental toxicity
studies and a 2-generation reproduction
toxicity study in rats. There was no
evidence of increased quantitative or
qualitative susceptibility following in
utero exposure to rats or rabbits in the
developmental toxicity studies and no
evidence of increased quantitative or
qualitative susceptibility of offspring in
the reproduction study. Neither
maternal nor developmental toxicity
was seen in the developmental studies
up to the limit doses. In the
reproduction study, offspring and
parental toxicity (increased absolute and
relative spleen weights) were similar
and occurred at the same dose;
additionally, reproductive effects
(decreases in epididymal sperm counts
and increased age at preputial
separation in the F1 generation)
occurred at a higher dose than that
which resulted in parental toxicity.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for novaluron
is complete except for immunotoxicity
testing and a 90-day inhalation toxicity
study. Recent changes to 40 CFR part
158 make immunotoxicity testing
(OPPTS Guideline 870.7800) required
for pesticide registration; however, the
existing data are sufficient for endpoint
selection for exposure/risk assessment
scenarios, and for evaluation of the
requirements under the FQPA.
Although effects were seen in the spleen
in two studies, as explained in Unit
III.A., EPA has concluded that
novaluron does not directly target the
immune system and the Agency does
not believe that conducting a functional
immunotoxicity study will result in a
NOAEL lower than the regulatory dose
for risk assessment; therefore, an
additional database uncertainty factor is
not needed to account for potential
immunotoxicity. A 90-day inhalation
toxicity study is requested for further
characterization of inhalation risk. Due
to the potential for repeated inhalation
exposure anticipated from the proposed
residential use pattern, there is concern
for toxicity by the inhalation route. An
inhalation study would provide a dose
and endpoint via the route of exposure
of concern (i.e. route-specific study) and
thus would avoid using an oral study
and route-to-route extrapolation.
Although a point of departure from an
oral study was used to assess residential
post-application inhalation risks for
novaluron, the Agency does not believe
this assessment is under-protective. The
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post-application inhalation MOEs
calculated were all greater than 3,000,
thus providing an ample margin of
safety to account for any uncertainties
in route-to-route extrapolation. Further,
the MOE was calculated for post-
application inhalation exposure and risk
using the saturation concentration
which is a very conservative approach.
The saturation concentration represents
what would occur if a large amount of
chemical were spilled in a non-
ventilated room and allowed to
evaporate until equilibrium is reached.

ii. There were signs of neurotoxicity
in the acute neurotoxicity study in rats,
including clinical signs (piloerection,
irregular breathing), functional
observation battery (FOB) parameters
(increased head swaying, abnormal
gait), and neuropathology (sciateic and
tibial nerve degeneration). However, the
signs observed were not severe, were
seen only at the limit dose (2000 mg/kg/
day) and were not reproducible. No
signs of neurotoxicity or neuropathology
were observed in the subchronic
neurotoxicity study in rats at similar
doses, and no evidence of
neuropathology was observed in
subchronic and chronic toxicity studies
in rats, mice, or dogs. In addition, no
clinical signs were observed in the acute
oral toxicity study (LD50 < 5,000 mg/
kg). Therefore, novaluron does not
appear to be a neurotoxicant, and there
is no need for a developmental
neurotoxicity study or additional UFs to
account for neurotoxicity.

iii. There is no evidence that
novaluron results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed using anticipated
residues derived from reliable residue
field trials and PCT assumptions for
some commodities. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to novaluron in
drinking water. EPA used similarly
conservative assumptions to assess
postapplication exposure of children as
well as incidental oral exposure of
toddlers resulting from the proposed
residential uses of novaluron. These
assessments will not underestimate the
exposure and risks posed by novaluron.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure

estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, novaluron is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to novaluron from
food and water will utilize 72% of the
cPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure. The residential exposure
assessment was conducted using high-
end estimates of use and potential
exposure providing a conservative,
health protective estimate of risk.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

There are potential short-term
exposures from the pending residential
uses for novaluron. The Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to novaluron.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 1,600 for the U.S. population
and 290 for children 1-2 years old.
Because EPA’s level of concern for
novaluron is a MOE of 100 or below,
these MOEs are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

There are potential intermediate-term
exposures from the pending residential
uses for novaluron. The Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with intermediate-term
residential exposures to novaluron.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures result
in aggregate MOEs of 320 for U.S.
population and 140 for children 1-2
years old. Because EPA’s level of
concern for novaluron is a MOE of 100
or below, these MOEs are not of
concern.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
novaluron is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to novaluron
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The following adequate enforcement
methodologies (gas chromatography/
electron-capture detection (GC/ECD)
method and a high-performance liquid
chromatography/ultraviolet (HPLC/UV)
method) are available to enforce the
tolerance expression. The methods may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305-2905; e-mail
address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

There are no Codex, Canadian, or
Mexican maximum residue limits
(MRLs) established for residues of
novaluron in or on sweet corn, stover,
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forage and kernel plus cob with husks
removed or for all food commodities
based on the use of novaluron in food
and feed handling establishments.
Canada is currently in the process of
reviewing the use of novaluron on sweet
corn. The EPA and the Pest
Management Regulatory Agency
(PMRA) reviewed the sweet corn
petition as a Joint Review Project and
tolerance recommendations are in
agreement at 0.05 ppm for sweet corn
and kernel plus cob with husks
removed. Additionally, PMRA proposed
to increase its MRL for milk to 1.0 ppm
from 0.5 ppm, and as a result the EPA
and PMRA milk tolerances/MRLs will
be in agreement. The PMRA does not
recommend MRLs for livestock feed
commodities and therefore will not
establish MRLs for sweet corn stover
and sweet corn forage.

C. Response to Comments

EPA received one comment to the
Notice of Filing that made a general
objection to the presence of any
novaluron residues on vegetable crops.
The Agency understands the
commenter’s concerns and recognizes
that some individuals believe that
pesticides should be banned on
agricultural crops. However, the existing
legal framework provided by section
408 of the Federal Food, Drug and
Cosmetic Act (FFDCA) states that
tolerances may be set when persons
seeking such tolerances or exemptions
have demonstrated that the pesticide
meets the safety standard imposed by
that statute. This citizen’s comment
appears to be directed at the underlying
statute and not EPA’s implementation of
it; the citizen has made no contention
that EPA has acted in violation of the
statutory framework. The commenter
also expressed concern that EPA’s risk
assessment for novaluron did no
“combined testing”” with other
chemicals. EPA, however, does not
require “‘combined testing” of a
pesticide with other pesticides or other
chemicals due to impracticality. With
regard to the potential for cumulative
effects from exposure to the pesticide
and other substances with a common
mechanism of toxicity, see the
discussion of this issue in Unit III.C.4.,
Cumulative effects from substances with
a common mechanism of toxicity.

D. Revisions to Petitioned-for
Tolerances

Based on analysis of the residue field
trial data using the Agency’s Tolerance
Spreadsheet in accordance with the
Agency’s Guidance for Setting Pesticide
Tolerances Based on Field Trial Data,
EPA revised the proposed tolerance on

corn, sweet, forage from 20 ppm to 16
ppm and determined no change to the
existing milk and milk fat tolerances is
needed.

Based on the proposed use on sweet
corn, the revised reasonably balanced
dietary burdens (RBDBs) for novaluron
are 9.6 ppm for beef cattle, 18.3 ppm for
dairy cattle, 2.4 ppm for poultry, and 2.5
ppm for swine. Accordingly, the Agency
has determined it is appropriate to raise
the existing tolerances for meat
byproducts. However, no changes are
necessary for the tolerances for
secondary residues in/on cattle, goat,
horse, sheep, poultry, and swine
commodities. Additionally, commodity
terms for hog, meat byproducts and
poultry, meat byproducts are being
revised.

Therefore, the tolerances for meat
byproducts are being revised as follows:
Cattle, meat byproducts, except kidney
and liver from 0.60 ppm to 11 ppm;
goat, meat byproducts, except kidney
and liver from 0.60 ppm to 11 ppm;
horse, meat byproducts, except kidney
and liver from 0.60 ppm to 11 ppm;
sheep, meat byproducts, except kidney
and liver from 0.60 ppm to 11 ppm; hog,
meat byproducts from 0.10 ppm to hog,
meat byproducts, except kidney and
liver to 1.5 ppm; and poultry, meat
byproducts from 0.80 ppm to poultry,
meat byproducts, except kidney and
liver to 7.0 ppm.

V. Conclusion

Therefore, tolerances are established
for residues of novaluron, (N-[[[3-
chloro-4-[1,1,2-trifluoro-2-
(trifluoromethoxy)ethoxy]
phenyllamino]carbonyl]-2,6-
difluorobenzamide), in or on corn,
sweet, kernels plus cob with husks
removed at 0.05 ppm; corn, sweet,
forage at 16 ppm; corn, sweet, stover at
50 ppm; cattle, meat byproducts, except
kidney and liver at 11 ppm; goat, meat
byproducts, except kidney and liver at
11 ppm; horse, meat byproducts, except
kidney and liver at 11 ppm; sheep, meat
byproducts, except kidney and liver at
11 ppm; hog, meat byproducts, except
kidney and liver at 1.5 ppm; poultry,
meat byproducts, except kidney and
liver at 7.0 ppm; and Food/feed
commodities (other than those covered
by a higher tolerance as a result of use
on growing crops) in food/feed handling
establishments at 0.01 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types

of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
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(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 26, 2011.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.598, paragraph (a), is
amended as follows:
m a. Revise the commodity entries for
“cattle, meat byproducts, except kidney
and liver”; “‘goat, meat byproducts,
except kidney and liver”’; “hog, meat
byproducts”; “horse, meat byproducts,
except kidney and liver”; “poultry, meat
byproducts”; “sheep, meat byproducts,
except kidney and liver”; and
m b. Add, alphabetically, the
commodities for “corn, sweet, forage”;
“corn, sweet, kernel plus cob with
husks removed”’; “corn, sweet, stover”’;
and ‘“food and feed commodities (other
than those covered by a higher tolerance
as a result of use on growing crops) in
food and feed handling establishments.”
The revised and added text reads as
follows:

§180.598 Novaluron; tolerances for
residues.

(a) * *x %

: Parts per
Commodity million
Corn, sweet, forage .........cce...... 16
Corn, sweet, kernel plus cob
with husks removed .............. 0.05
Corn, sweet, stover .................. 50
Food commodities and feed
commodities (other than
those covered by a higher
tolerance as a result of use
on growing crops) in food
and feed handling establish-
MENtS oo 0.01
Goat, meat byproducts, except
kidney and liver ..........ccc.c.c.... 11
Hog, meat byproducts, except
kidney and liver .........c.ccc....... 15
Horse, meat byproducts, except
kidney and liver ..........ccccc..... 11
Poultry, meat byproducts, ex-
cept kidney and liver ............. 7.0
Sheep, meat byproducts, ex-
cept kidney and liver ............. 11

* * * * *

[FR Doc. 2011-22981 Filed 9-8-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0905; FRL-8881-7]
2,4-D; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

Parts per

Commaodity million

Cattle, meat byproducts, except
kidney and liver ..........cccceee 11

SUMMARY: This regulation establishes
tolerances for residues of 2,4-D in or on
teff, bran; teff, forage; teff, grain; and
teff, straw. Interregional Research
Project Number 4 (IR—4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective
September 9, 2011. Objections and
requests for hearings must be received
on or before November 8, 2011, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket

identification (ID) number EPA-HQ-
OPP-2010-0905. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Laura Nollen, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7390; e-mail address:
nollen.laura@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.
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B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://ecfr.gpoaccess.gov/cgi/t/
text/text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab 02.tpl. To access the
harmonized test guidelines referenced
in this document electronically, please
go http://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0905 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 8, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2010-0905, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of February 4,
2011 (76 FR 6465) (FRL-8858-7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0F7796) by IR—4,
500 College Road East, Suite 201W,
Princeton, NJ 08540. PP 0F7796 was
incorrectly reported and should have
read PP 0E7796, the correct petition
number. The petition requested that 40
CFR 180.142 be amended by
establishing a tolerance for residues of
the herbicide 2,4-D (2,4-
dichlorophenoxyacetic acid), both free
and conjugated, determined as the acid,
in or on teff, bran at 4.0 parts per
million (ppm); teff, forage at 25.0 ppm;
teff, grain at 2.0 ppm; and teff, straw at
50.0 ppm. That notice referenced a
summary of the petition prepared on
behalf of IR—4 by Helena Chemical
Company, the registrant, which is
available in the docket, http://
www.regulations.gov. Comments were
received on the notice of filing. EPA’s
response to these comments is
discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA has revised
the tolerance expression for all
established commodities to be
consistent with current Agency policy.
The reason for these changes is
explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has

reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for 2,4-D including
exposure resulting from the tolerances
established by this action. EPA’s
assessment of exposures and risks
associated with 2,4-D follows.

In the Federal Register of July 27,
2005 (70 FR 43298) (FRL-7726-8), EPA
published a final reestablishing
tolerances for combined residues of the
herbicide 2,4-D (2,4-
dichlorophenoxyacetic acid), in or on
hops, wild rice, and soybeans, based on
upon EPA’s conclusion that aggregate
exposure to 2,4-D is safe for the general
population, including infants and
children. Since 2005, there have been
no additional tolerance actions for
2,4-D.

As noted in this unit, the current
action concerns a tolerance for 2,4-D on
teff. Teff is an intermediate grass that is
morphologically and taxonomically
similar to other cereal grains, including
wheat. It is used to make flour in a
manner similar to wheat and other
cereal grains. EPA recently assessed the
proposed use of 2,4-D on teff. In that
assessment, EPA determined that
aggregate 2,4-D exposures and risks will
not increase as a result of the addition
of the proposed teff uses to the uses
assessed as part of the 2005 rulemaking.
Teff is not included in the Continuing
Survey of Food Intakes by Individuals
(CSFII). However, because it is used to
make flour in a manner similar to wheat
and other cereal grains, it will likely
substitute in the diet for cereal grain
foods which will contain similar
residues of 2,4-D; therefore, a significant
increase in dietary exposure to residues
of 2,4-D from consumption of teff-
containing foods will not occur.
Furthermore, residues of 2,4-D in teff
livestock feeds will be similar to those
in other forages, hays, and silages for
which tolerances of 2,4-D are currently
established. As such, there would be no
increase in the livestock dietary burden
should teff be substituted in the
livestock diet for other hays and silages;
residues in meat, milk, poultry and eggs
will remain the same.

Further information about EPA’s risk
assessment and determination of safety
for this action can be found at http://
www.regulations.gov in document “2,4-
D and Dicamba: Petition for the
Establishment of Tolerances on Teff;
Request for Registration of Latigo (EPA
Reg. No. 5905-564) on Teff.”” in docket
ID number EPA-HQ-OPP-2010-0905.
Except as supplemented by the
information described in this unit, EPA
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is relying on the safety finding in the
2005 rulemaking and the risk
assessment underlying that action in
establishing tolerances for 2,4-D on teff,
bran; teff, forage; teff, grain; and teff,
straw. Further information regarding the
safety finding for the last rulemaking
can be found in the Federal Register of
July 27, 2005 (70 FR 43307) (FRL-7726—
8), at http://www.epa.gov/fedrgstr/EPA-
PEST/2005/July/Day-27/p14886.htm.

For the 2005 rulemaking, the 2,4-D
toxicity database was considered
complete except for the submission of a
developmental neurotoxicity study
(DNT) and a repeat 2-generation
reproduction study. The absence of
these studies led EPA to retain an
additional safety factor for the
protection of infants and children as
provided by FFDCA section
408(b)(2)(C). Additionally, recent
changes to 40 CFR part 158 imposed
new data requirements for
immunotoxicity testing (OPPTS
Guideline 870.7800) and acute and
subchronic neurotoxicity testing
(OPPTS Guideline 870.6200) for
pesticide registration. All of these data
requirements have now been met. The
toxicity database for 2,4-D includes
acceptable acute and subchronic
neurotoxicity studies; therefore, the
requirements for the neurotoxicity
screening battery have been met. To
address the other deficiencies, the
registrant submitted an F1-extended
1-generation toxicity study in rats. This
study has been reviewed and found
acceptable, and fulfills the outstanding
requirements for a DNT study, a repeat
2-generation reproduction study, and
immunotoxicity testing. After review of
these studies, EPA has concluded that
they do not affect EPA’s derivation of
2,4-D’s acute reference dose (aRfD) or
chronic reference dose (cRfD). It is
likely, however, that in the future EPA
will remove the additional safety factor
for the protection of infants and
children now that the 2,4-D database is
complete. Thus, once a full
reassessment of 2,4-D is completed,
estimated risks are likely to decline
substantially. However, because a full
reassessment of 2,4-D risk taking into
account the new studies has not been
formally conducted, EPA is relying
primarily on the 2005 rulemaking to
support this action. Therefore, the safety
finding for this action relies on the
additional margin of safety provided by
retaining the additional safety factor for
protection of infants and children. For
further information on EPA’s review of
these studies, information is available at
http://www.regulations.gov, in docket ID
number EPA-HQ-OPP-2010-0905.

In the 2005 rulemaking, EPA relied
upon data showing the percent of crops
treated with 2,4-D in assessing chronic
risk. In evaluating the proposed teff
tolerances, EPA considered updated
data on percent crop treated and has
concluded that the updated data would
increase the chronic risk estimates from
the 2005 assessment for the general
population and children 1-6 years old
(the most sensitive subpopulation) by
2.2% and 3.1% of the cPAD,
respectively. Because the chronic risk
estimates for the 2005 assessment were
well below the level of concern, these
differences are considered insignificant.

Therefore, based upon the 2005
rulemaking and the other information
discussed in this unit, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to 2,4-D
residues. Refer to the July 27, 2005 (70
FR 43298) (FRL-7726-8) Federal
Register document, available at http://
www.regulations.gov, for a detailed
discussion of the aggregate risk
assessments and determination of
safety. EPA relies upon those risk
assessments and the findings made in
the Federal Register document in
support of this action.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology,
a gas chromatography with electron
capture detection (GC/ECD) method,
designated as EN—CAS Method No.
ENC-2/93, is available to enforce the
tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance

that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established MRLs
for 2,4-D in or on any commodities
associated with this action.

C. Response to Comments

EPA received one comment to the
Notice of Filing that made a general
objection to proposed new tolerances
and new tolerance exemptions for
several chemicals, including 2,4-D. The
commenter additionally noted that,
“prior to approval of these or other
chemicals in the food system the EPA
must be confident that these will not
cause harm” and “only long term
studies can provide data on the health
impact of exposure to these chemicals.”
The commenter stated that none of the
mentioned chemicals, including 2,4-D,
should be permitted in food.

The Agency understands the
commenter’s concerns and recognizes
that some individuals believe that
certain pesticide chemicals should not
be permitted in our food. However, the
existing legal framework provided by
section 408 of the FFDCA states that
tolerances may be set when persons
seeking such tolerances or exemptions
have demonstrated that the pesticide
meets the safety standard imposed by
that statute. When new or amended
tolerances are requested for residues of
a pesticide in food or feed, the Agency,
as is required by section 408 of the
FFDCA, estimates the risk of the
potential exposure to these residues.
The Agency has concluded after this
assessment, which includes the
consideration of long-term animal
studies with 2,4-D, that there is a
reasonable certainty that no harm will
result from aggregate human exposure to
2,4-D and that, accordingly, the 2,4-D
tolerances on teff are ““safe.”

D. Revisions to Petitioned-For
Tolerances

The EPA has revised the tolerance
expression to clarify:

1. Tvided in FFDCA section 408(a)(3),
the tolerance covers metabolites and
degradates of 2,4-D not specifically
mentioned; and 2. Tcompliance with
the specified tolerance levels is to be
determined by measuring only the
specific compounds mentioned in the
tolerance expression.

V. Conclusion

Therefore, tolerances are established
for residues of 2,4-D (2,4-
dichlorophenoxyacetic acid), including
its metabolites and degradates, in or on
teff, bran at 4.0 ppm; teff, forage at 25.0
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ppm; teff, grain at 2.0 ppm; and teff, duty or contain any unfunded mandate c di Parts per
straw at 50.0 ppm. as described under Title II of the ommodity million

. Unfunded Mandates Reform Act of 1995
sz ?;x:tory and Executive Order (UMRA) (Pub. L. 104—4). ) ) ) ) )
This action does not involve any

This final rule establishes tolerances technical standards that would require $62' fbran """"""""""""""""""""" 2‘5"8
under section 408(d) of FFDCA in Agency consideration of voluntary Tgff’ gor;a;rg];e 20
response to a petition submitted to the — consensus standards pursuant to section  Teff straw 50.0
Agency. The Office of Management and  12(d) of the National Technology
Budget (OMB) has exempted these types . . . * x

of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable

Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 31, 2011.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.142 is amended by
revising the introductory text in
paragraphs (a), (c), and (d); and
alphabetically adding the following
commodities to the table in paragraph
(a) to read as follows:

§180.142 2,4-D; tolerances for residues.

(a) General. Tolerances are
established for residues of the herbicide,
plant regulator, and fungicide 2,4-D,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels is to be determined by
measuring residues of 2,4-D (2,4-
dichlorophenoxyacetic acid), both free
and conjugated, determined as the acid,
in or on the following commodities:

(c) Tolerances with regional
registrations. Tolerances with regional
registration, as defined in § 180.1(1), are
established for residues of the herbicide,
plant regulator, and fungicide 2,4-D,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels is to be determined by
measuring residues of 2,4-D (2,4-
dichlorophenoxyacetic acid), both free
and conjugated, determined as the acid,
in or on the follow commodities:

* * * * *

(d) Indirect or inadvertent residues.
Tolerances are established for indirect
or inadvertent residues of the herbicide,
plant regulator, and fungicide 2,4-D,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerances levels is to be determined by
measuring residues of 2,4-D (2,4-
dichlorophenoxyacetic acid), both free
and conjugated, determined as the acid,
in or on the following commodities:

* * * * *
[FR Doc. 2011-22984 Filed 9-8—11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 73 and 76
[DA 11-1432]

Broadcast Applications and
Proceedings; Fairness Doctrine and
Digital Broadcast Television
Redistribution Control; Fairness
Doctrine, Personal Attacks, Political
Editorials and Complaints Regarding
Cable Programming Service Rates

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission makes several
nonsubstantive, editorial revisions to
parts 1, 73 and 76 of the Commission’s
rules. The Commission removes rules
that are without current legal effect and
are obsolete. The deleted rules include
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the fairness doctrine, broadcast flag
rules and cable programming services
complaint rules.

DATES: Effective September 9, 2011.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. For additional information, see
the SUPPLEMENTARY INFORMATION section
of this document.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Katie Costello,
Katie.Costello@fcc.gov of the Media
Bureau, Policy Division, (202) 418—
2233.

SUPPLEMENTARY INFORMATION: This is a
summary of the Order, DA 11-1432,
adopted on August 24, 2011, and
released on August 24, 2011 under
delegated authority, with erratum
released August 25, 2011. The full text
of this document is available for public
inspection and copying during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street, SW., CY—
A257, Washington, DC 20554. This
document will also be available via
ECFS (http://www.fcc.gov/cgb/ecfs/).
(Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Regulatory Information

This final rule is being issued without
prior notice and opportunity to
comment pursuant to authority under
the Administrative Procedures Act, 5
U.S.C. 553(b)(3)(B). The rule
amendments adopted in this Order are
nonsubstantive, editorial revisions of
the Commission’s rules pursuant to
§0.231 (b) of the Commission’s rules,
and merely delete obsolete rule
provisions. The Commission finds good
cause to conclude that notice and
comment procedures are unnecessary
and would not serve any useful
purpose.

Paperwork Reduction Act Analysis

This document contains no new or
modified information collection
requirements. The rules contained
herein have been analyzed with respect

to the Paperwork Reduction Act of 1995,
Public Law 104-13, 44 U.S.C. 3501, et
seq., and found to contain no new or
modified form, information collection,
and/or recordkeeping, labeling,
disclosure, or record retention
requirements, and will not increase or
decrease burden hours imposed on the
public. In addition, therefore, this Order
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, 44 U.S.C.
3506(c)(4). The Commission will send a
copy of the Order in a report to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act.

Regulatory Flexibility Act

Because this Order is being adopted
without notice and comment, the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., does not apply.

Summary of the Order

1. In this Order, we make several
nonsubstantive, editorial revisions to
parts 1, 73 and 76 of the Commission’s
rules. We make these revisions to delete
certain rule provisions that are without
current legal effect and obsolete.

2. Specifically, this Order removes
Broadcast Applications and Proceedings
rules part 1, subpart D of the
Commission’s rules, §§ 1.502 through
1.615 of the Commission’s rules. This
Order removes broadcast and cable
rules, §§73.1910 and 76.209 of the
Commission’s rules, which reference the
Commission’s so-called “Fairness
Doctrine.” This Order removes cable
personal attack and political editorial
rules, §§76.1612 and 76.1613 of the
Commission’s rules.

3. This Order removes the
Commission’s ‘“Broadcast Flag” rules,
part 73, subparts L and M, of the
Commission’s rules, §§73.8000 and
73.9000 through 73.9009 of the
Commission’s rules. This Order deletes
the Commission’s cable programming
services (CPST) complaint process rules,
§§76.950, 76.951, 76.953, 76.954,
76.955, 76.956, 76.957, 76.960, 76.961,
76.1402, 76.1605 and 76.1606 of the
Commission’s rules.

List of Subjects
47 CFR Part 1

Administrative practice and
procedure, Radio.

47 CFR Part 73

Political candidates, Radio,
Television.

47 CFR Part 76

Administrative practice and
procedure, Cable television, Political
candidates.

Federal Communications Commission.
Thomas Horan
Chief of Staff, Media Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 73
and 76 as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79, et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, 227, 303(x),
and 309.

Subpart D—[Removed and Reserved]
m 2. Remove and reserve Subpart D.

PART 73—RADIO BROADCAST
SERVICES

m 3. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336
and 339.

§73.1910 [Removed]
m 4. Remove § 73.1910.

Subparts L and M—[Removed]
m 5. Remove Subparts L and M.

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

m 6. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 302a, 303, 303a, 307, 308, 309, 312,
315, 317, 325, 339, 340, 341, 503, 521, 522,
531, 532, 534, 535, 536, 537, 543, 544, 544a,
545, 548, 549, 552, 554, 556, 558, 560, 561,
571,572 and 573.

§76.209 [Removed]
m 7. Remove § 76.209.

§§76.950 and 76.951 [Removed]
m 8. Remove §§ 76.950 and 76.951.

§§76.953 through 76.957 [Removed]
m 9. Remove §§ 76.953 through 76.957.

§§76.960 and 76.961 [Removed]
m 10. Remove §§ 76.960 and 76.961.

§76.985 [Amended]

m 11.In §76.985, remove forms entitled
“INSTRUCTIONS FOR FCC 329,”
“FCC329”.

§76.1402 [Removed]

m 12. Remove § 76.1402.
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§§76.1605 and 76.1606 [Removed]
m 13. Remove §§ 76.1605 and 76.1606.

§§76.1612 and 76.1613 [Removed]

m 14. Remove §§76.1612 and 76.1613.
[FR Doc. 2011-23010 Filed 9-8-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 213
[Docket No. FRA-2009-0007, Notice No. 4]
RIN 2130-AC35

Track Safety Standards; Concrete
Crossties

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: This document responds to
petitions for reconsideration of FRA’s
final rule published on April 1, 2011,
mandating specific requirements for
effective concrete crossties, for rail
fastening systems connected to concrete
crossties, and for automated inspections
of track constructed with concrete
crossties. This document amends and
clarifies the final rule.

DATES: The final rule is effective
November 8, 2011.

FOR FURTHER INFORMATION CONTACT:
Kenneth Rusk, Staff Director, Office of
Railroad Safety, FRA, 1200 New Jersey
Avenue, SE., Washington, DC 20590
(telephone: (202) 493-6236); or
Veronica Chittim, Trial Attorney, Office
of Chief Counsel, FRA, 1200 New Jersey
Avenue, SE., Washington, DC 20950
(telephone: (202) 493-0273).

SUPPLEMENTARY INFORMATION:
Background

On August 26, 2010, FRA issued a
Notice of Proposed Rulemaking (NPRM)
as a first step to the agency’s
promulgation of concrete crosstie
regulations per the Congressional
mandate contained in Section 403(d), of
the Rail Safety Improvement Act of 2008
(Pub. L. 110-432, Division A) (RSIA).
See 75 FR 52,490. On April 1, 2011,
following consideration of written
comments received in response to the
NPRM, FRA published a final rule
mandating specific requirements for
effective concrete crossties, for rail
fastening systems connected to concrete
crossties, and for automated inspections
of track constructed with concrete

crossties. See 76 FR 18,073. FRA
received two petitions for
reconsideration in response to the final
rule.

On May 5, 2011, the International
Brotherhood of Teamsters, Brotherhood
of Maintenance of Way Employes
Division (BMWED) filed a petition for
reconsideration (BMWED Petition) of
the final rule and on May 27, 2011, the
Association of American Railroads
(AAR) filed a petition for
reconsideration (AAR Petition) of the
final rule. In order to provide sufficient
time to fully consider both Petitions,
FRA delayed the effective date of the
final rule until October 1, 2011. See 76
FR 34,890 (June 15, 2011).

The specific issues raised by these
petitioners and FRA’s responses to their
petitions, are discussed in detail below
in the “Section-by-Section Analysis”
portion of the preamble. The Section-by-
Section analysis also contains a detailed
discussion of each provision of the final
rule which FRA has amended or
clarified. The amendments contained in
this document generally clarify
requirements currently contained in the
final rule or allow for greater flexibility
in complying with the rule, and are
within the scope of the issues and
options discussed, considered, or raised
in the NPRM.

Section-by-Section Analysis
Amendments to 49 CFR Part 213
Section 213.109 Crossties

AAR Petition: Visibility of Prestressing
Material

The final rule provides that concrete
crossties shall not be “broken through or
deteriorated to the extent that
prestressing material is visible.” 49 CFR
213.109(d)(1). AAR requests that FRA
amend 49 CFR 213.109(d)(1) to state,
“broken through or deteriorated to the
extent outer prestressing strands are no
longer in tension.” AAR Petition at 3—
4. In proposing such language, AAR
asserts that FRA is inconsistent with the
specifications in 49 CFR 213.335(d)(1)
for Class 6 track. See AAR Petition at 3.
AAR argues that “FRA’s concern is
whether the prestressing material is in
tension,” as demonstrated by the
discussion in the final rule. AAR
Petition at 3.

FRA declines to adopt AAR’s
recommendation to modify the language
of 49 CFR 213.109(d)(1). The intent of
49 CFR 213.109(d)(1) is to ensure that
concrete crossties with reinforcing
strands that have lost their bond to the
concrete are considered defective. This
intent is clearly described in the
preamble to the final rule. See 76 FR

18,077-18,079 (Apr. 1, 2011). While a
concrete crosstie that is ‘““broken through
or deteriorated to the extent outer
prestressing strands are no longer in
tension” would be defective, the
standard that AAR proposes is difficult
to quantify in the field, as an inspector
would have difficulty knowing if the
prestressing strands are no longer in
tension. AAR’s proposal would add a
qualifier to the standard, making the
regulation more subjective and more
difficult to enforce.

AAR suggests using the same standard
for §213.109(d)(1) as specified in
§213.335(d), for Class 6 track. Section
213.335(d) provides that the crosstie
cannot be “‘so deteriorated that the
prestress strands are ineffective or
withdrawn into the tie at one end and
the tie exhibits structural cracks in the
rail seat or in the gage of track.” FRA
believes that the standard adopted for
lower speeds of track in §213.109(d)(1)
improves upon § 213.335(d) for lower
classes of track by more clearly defining
what it means to be “ineffective” and
explaining how to find “structural
cracks.” FRA notes that while further
study would be needed to determine
whether this clarifying language would
also be appropriate in higher classes of
track, any potential amendment to
§ 213.335(d) would be outside the scope
of this proceeding, as modifications to
the language in § 213.335(d) was neither
raised in the NPRM, nor discussed in
the final rule. However, FRA would be
willing to address the language in
§213.335(d) in future updates to part
213.

AAR further states that FRA’s position
to reject the proposed phrase
“completely broken through” for
§213.109 is unconvincing. See AAR
Petition at 3. Contrary to this concern,
FRA’s intent was to simply provide
consistency in the language used for
wooden crossties and does not find it
necessary to introduce ambiguity by
adopting differing language without
sufficient justification.

Although AAR is concerned with the
situations where prestressing material is
visible and yet not defective, FRA
clearly explained in the preamble to the
final rule in response to AAR’s
comment that FRA is not concerned
with prestressing material being visible
due to a wheel impact or due to the
manufacturing process. See 76 FR
18,077-18,079 (Apr. 1, 2011). FRA
thoroughly explained its intent in the
preamble that by saying the material is
“visible” it does not mean ‘“‘a concrete
tie being simply chipped due to wheel
impact as opposed to actual
deterioration.” 76 FR 18,077 (Apr. 1,
2011). FRA also clarified that it is “not
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concerned with reinforcing material that
may be left visible on the end of a tie
during the manufacturing process.” 76
FR 18,077 (Apr. 1, 2011). While this
explanatory language is not in the rule
text itself, it is clear that FRA intended
to clarify in the preamble those prestress
concrete crosstie conditions that are of
concern to the agency. See Nov. 18,
2008, Concrete Crossties Task Force
(CCTF) meeting document (TSCCTF08—
1118-06 CONSENSUS WG & TF CLEAN
Document For Concrete Crossties,
“NOTE: FRA wants to describe pre-
stress tie conditions, to be covered in
the compliance manual or preamble”).
As FRA adequately addressed AAR’s
comment to the NPRM in the preamble
to the final rule, FRA declines to adopt
AAR’s proposed change to
§213.109(d)(1).

AAR Petition: The Use of Crossties With
One Fastener on a Rail

AAR argues that § 213.109(d)(6)
should be amended to state:
“[clonfigured with less than two
fasteners on the same rail except (i) as
provided in § 213.127(c) and (ii) where
the fastenings on two adjacent ties on
class 1 and class 2 track provide the
equivalent of the fastenings on one tie,
in which case the two adjacent ties shall
be counted as one tie.” AAR Petition at
5.

This issue was raised by AAR in
previous comments and addressed by
FRA in the final rule. AAR has provided
nothing new to sway the agency’s views
on the issue. Thus, FRA is again
declining to adopt the proposal. See 76
FR 18,077 (Apr. 1, 2011). In response to
the issue, FRA has already stated the
following:

FRA responds that, as with nonconcrete
ties, one of the safety requirements of an
effective concrete tie is that it be able to hold
fasteners. Consequently, FRA is declining to
accept AAR’s recommended change to the
regulatory text due to this safety concern.

76 FR 18,077 (Apr. 1, 2011). In the
Section-by-Section analysis of the final
rule, FRA further stated the following
with respect to AAR’s proposal:

FRA contends that, as with non-concrete
ties, one of the safety requirements of an
effective concrete tie is that it be able to hold
fasteners. Thus, FRA is declining to accept
this suggested change to the regulatory text
due to this safety concern.

76 FR 18,079 (Apr. 1, 2011).

As noted above, FRA believes that it
responded to this issue adequately in
the preamble to the final rule and that
this issue is duplicative and need not be
addressed. See 49 CFR 211.29(c).
However, FRA would like to take this
opportunity to further explain its

reasoning. Although AAR argues that
the rule text that disqualifies concrete
crossties under the conditions described
will impose a significant cost on the
industry, FRA notes that it has not
changed its enforcement policy in the
final rule and those concrete crossties
that are unable to hold fasteners would
have been defective even prior to the
issuance of the final rule. The final rule
did not modify the existing requirement
that any type of crosstie with a missing
fastener is considered defective in part
213. The Track Safety Standards require
that to be an effective crosstie, it must
be able to hold fasteners that can
restrain the rail. The crosstie, rail, and
fasteners work together as a system to
provide effective restraint.! FRA
concedes that the BNSF Railway
(BNSF), the only railroad known to FRA
that utilizes defective crossties in this
manner, will need to spend substantial
funds to remediate any trackage that
consists of these defective crossties.
However, this cost is not a new cost as

a result of the final rule, but merely the
cost of compliance with part 213 as it
existed prior to the final rule. Finally,
amending the rule text is not an
appropriate avenue to address one
railroad’s isolated and limited practice
on approximately fifty miles of non-
mainline track.2 A more appropriate
avenue would be for BNSF to seek a
waiver from the FRA Railroad Safety

1See 76 FR 18,073, 18,079 (Apr. 1, 2011):

The rail and fastener assembly work as a system,
capable of providing electrical insulation, and
adequate resistance to lateral displacement,
undesired gage widening, rail canting, rail rollover,
and abrasive or excessive compressive stresses.

* * * Part of the complexity of crosstie assessment
is the fastener component. Both crossties and
fasteners act as a system to deliver the expected
performance effect. A non-compliant crosstie and
defective fastener assembly improperly maintains
the rail position and support on the crosstie and
contributes to excessive lateral gage widening (rail
cant-rail rollover), and longitudinal rail movement
because of loss of toeload.

2 AAR’s Petition included BNSF’s submission of
its May 2011 findings, based on reports from a
geometry car that had operated over BNSF’s
Seadrift subdivision on December 14, 2010.
According to AAR, BNSF’s practice of using
crossties in this manner will not hinder, but may
actually improve safety. FRA notes that BNSF’s
findings were based on the operation of trains at ten
miles per hour, over an eight mile segment of track
designed for twenty-five miles per hour. This data
alone is insufficient to demonstrate that this
practice would prevent rollover at higher speeds
and varying conditions or apply more broadly than
as shown on this particular trackage. FRA also notes
that AAR states that “there are eight miles of track
with approximately 80 percent of the ties consisting
of ties with one defective fastener (approximately
20 percent of the ties are new).” AAR Petition at
5. If this description is correct, this track generally
meets the Class 1 criteria of 5 non-defective ties per
39 feet of track.

Board, pursuant to the procedures
contained in 49 CFR part 211.3

AAR Petition: Spacing of Concrete
Crossties at Rail Joints

AAR requests amending
§213.109(e)(1) to add “(50 inches in the
case of concrete ties)” after 48 inches”
and §213.109(e)(3) to add “(25 inches in
the case of concrete ties)” after “24
inches.” AAR Petition at 6.

The spacing requirements for crossties
at rail joints contained at § 213.109(e),
were not modified by the final rule. The
specifications for crossties’ spacing are
based on providing sufficient support to
arail joint and are not dependent on the
type of crosstie material used, whether
the crossties are made of wood or
concrete. For Class 1 and Class 2 track,
the regulation provides that each rail
joint shall be supported by at least one
crosstie whose centerline is within 24
inches of each rail joint location. 49 CFR
213.109(e)(1). For Classes 3, 4, and 5,
each rail joint shall by supported by
either at least one non-defective crosstie
within 18 inches of the joint, or have
two crossties, one on each side of the
rail joint, whose centerlines are within
24 inches of the rail joint. 49 CFR
213.109(e)(2), (3). The Track Safety
Standards already allow for flexibility in
the spacing of crossties.* Although it
may be true that the industry spaces
concrete crossties further apart than
wooden crossties, all crossties, wood or
concrete, must provide effective support
for the rail joint.

AAR’s suggestion does not appear to
have been previously raised in the

3FRA may waive its regulatory requirements
when a waiver is in the public interest and
consistent with railroad safety. In doing so, FRA
often imposes conditions designed to ensure safety.
If a railroad believes that there are some FRA
requirements applicable to it that should be waived,
it may petition for a waiver under the procedures
set forth in 49 CFR part 211. Any such petition
should specify why the railroad believes it cannot
comply with the regulation and what alternative
measures it will take to ensure safety. See 49 CFR
211.9. If FRA’s Railroad Safety Board determines
that a railroad can provide, through alternative
procedures, the same level of safety that the FRA
regulations provide, then the Safety Board may
grant the waiver. FRA’s Railroad Safety Board’s
decision to restrict the exercise of FRA’s regulatory
authority in no way constrains the exercise of its
statutory emergency order authority under 49
U.S.C. 20104. That authority was designed to
address imminent hazards not dealt with by
existing regulations and/or so dangerous as to
require immediate, ex parte action on the
government’s part.

4For example, the railroads have a range of
crosstie spacing options, between 19.5 inches and
30 inches, depending on the size of the crosstie, the
size of the rail, and the class of track. The industry-
recommended practice is to avoid placing a
concrete crosstie directly underneath the adjoining
ends of two rails, making a rail joint, as the
compressive forces downward on the concrete
crosstie would deteriorate the concrete crosstie
quickly.
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RSAC process or in any of the
comments to the NPRM. Nor has AAR
provided FRA with any data to support
its contention that concrete crossties
should be treated differently from wood
crossties in this manner. Moreover, AAR
has not provided any basis for why FRA
must consider these additional facts, or
explained why these facts were not
presented to the Administrator within
the allotted time. See 49 CFR 211.29(b).
Thus, FRA is denying AAR’s request.
Furthermore, for the reasons noted
above, FRA believes that the issue being
raised by AAR is outside the scope of
this proceeding and that it is
inappropriate for FRA to address the
issue at this late stage of the rulemaking
proceeding.

Section 213.234 Automated Inspection
of Track Constructed With Concrete
Crossties

AAR Petition: Whether Automated
Inspection Equipment Cannot Measure
Rail Seat Deterioration as Required

AAR argues that “today’s automated
inspection equipment cannot measure
rail seat deterioration at all, let alone
within ¥ of an inch.” AAR Petition at
5. Further, AAR states that ‘“automated
equipment is not capable of meeting the
standard set forth in subsection
213.234(d).” AAR suggests deleting
§213.234(d), (e), and (h). See AAR
Petition at 5.

Throughout the RSAC process, the
parties agreed that automated
inspections were a good approach to
locating areas of rail seat deterioration.
Indeed, the NPRM states that ““[o]ther
than automated inspection, there are
currently no other tools capable of
aiding in the detection of rail seat
deterioration.” 75 FR 52,497 (Aug. 26,
2010). FRA is surprised that AAR
asserts at this stage in the rulemaking
process that the technology to perform
these types of automated inspections
does not exist.

Although AAR is technically correct
that automated equipment cannot
currently measure rail seat deterioration
directly, today’s automated equipment
can indicate locations of rail seat
deterioration. Rail seat deterioration is
indicated as a result of interpolations
and calculations from rail cant
measurements. The rail cant
measurements provide an indication to
the designated § 213.7 person that the
location should be field-verified. The
railroad industry did not want to be
limited to a requirement to locate rail
seat deterioration through automated
inspection using the rail cant method
alone. In response to this concern, FRA
removed the provision initially

proposed in the NPRM requiring
automated inspections of rail cant.
Instead, FRA chose to use “a
performance-based standard” for
automated inspections that would
indicate rail seat deterioration to the
accuracy specified by § 213.234, or Vs of
an inch, without mandating which
technology should be used. See 76 FR
18,076-18,077, 18,080-18,081 (Apr. 1,
2011).

The design and practicality of all
automated and autonomous geometry
measurement systems is a supplement
to visual inspection efforts toward
identifying locations of greatest
derailment risk. It has been FRA'’s
objective and policy that on-the-ground
visual verification must be done by
inspectors to validate not only rail seat
deterioration, but all track structure and
geometry conditions discovered by
automated means. A credible gage
measurement restraint system (GRMS) is
the preferred choice, however, only
FRA’s DOTX 218 is properly equipped
to vertically and laterally load the rails
into the crosstie seat area. FRA’s other
cars load vertically, but not necessarily
completely load the rails laterally to
“seat” the rail on the crosstie pad in all
instances. FRA’s rail profiling system
(rail cant method) provides a highly
accurate indication (advisory) of
possible rail seat deterioration. FRA’s
safety strategy is to promptly identify
rail seat deterioration locations with
DOTX 217, 219, and 220 cars’ onboard
rail profiling systems, then re-inspect
those areas indicating rail seat
deterioration conditions. FRA’s
automated inspection vehicle uses rail
cant to indicate areas of rail seat
deterioration, to an accuracy level of
within at least one degree of rail cant,
which is equivalent to ¥s of an inch of
rail seat deterioration.

Additionally, there were
presentations made at the CCTF
meetings as part of the RSAC process,
describing technologies that can detect
or indicate rail seat abrasion. These
included systems used by Georgetown
Rail Equipment Company, Holland
Company LP, and ENSCO, Inc.5
Georgetown Rail Equipment Company
represents that their “‘scanning” system

5 See, e.g. “‘Rail Seat Abrasion Detection,
November 2008 Update, RSAC Meeting Nov. 19-20,
2008, by Richard Reiff, TTCI, AAR & BNSF
Cooperative Project (comparing detection systems
for rail seat abrasion, utilizing rail cant data or its
equivalent). For example, the presentation
compares the BNSF TGC85 car, the Holland
TrackStar, the FRA T—20 car, the FRA T—18, and
Georgetown Rail/Aurora systems. Also note the
availability of rail profile systems offered by
companies such as Plasser American, KLD Labs
Inc., MERMEC Inc., ENSCO, Inc., Holland Company
LP, and Georgetown Rail Equipment Company.

utilizes laser imagery to ““‘see”” height
differences of ties, scanning both the
inside and outside of the crosstie.¢ FRA
believes that BNSF may use this
““scanning” system currently on parts of
its concrete crossties trackage. AAR’s
Petition included geometry car reports
for a track geometry car that operated
over BNSF’s Seadrift subdivision on
December 14, 2010, measuring rail cant.
See AAR Petition at 5, 25, 32. While
FRA’s system of calculating rail cant
cannot technically “measure” rail seat
deterioration, it does provide
indications of rail seat deterioration.
FRA realizes that the rule text is
technically incorrect to require that an
automated inspection measurement
system ‘“measure” rail seat deterioration
to within % of an inch. FRA wishes to
clarify that it is requiring the automated
measurement system to ‘“‘locate” rail
seat deterioration. It is up to the railroad
whether it will use rail cant to indicate
locations of rail seat deterioration, to
utilize the scanning capability that has
been proven effective at detecting
dangerous areas of rail seat
deterioration, or to use any other
demonstrated effective and accurate
technology.

FRA also recognizes that detecting rail
cant alone will not necessarily
demonstrate all possible locations of rail
seat deterioration. For example, FRA’s
geometry car will not find areas of rail
seat deterioration that are due to
compression forces from loads onto the
crosstie. However, FRA’s geometry car
will locate rail seat deterioration due to
rail cant in curved track, which are the
hardest areas to detect manually. The
automated inspection provision
contained in §213.234 was never
intended to require railroads to detect
all areas of rail seat deterioration, but
rather to supplement manual visual
inspections.

Automated inspection technology is
able to detect rail seat deterioration to
an accuracy of Vs of an inch, as
demonstrated above. Furthermore, the
Final Regulatory Impact Analysis
explained in detail how FRA estimated
the costs of possible upgrades to
railroads’ existing technology or
equipment to detect rail seat
deterioration. See document number 6
in the public docket of this proceeding,
at 38. FRA believes that all Class 1
railroads, Class 2 railroads, intercity
passenger railroads, and commuter
railroads servicing a community greater
than 50,000 people currently conduct
automated geometry inspections of their

6 The scanning system measures the crosstie
voids against the nominal height of the crosstie
design, usually within a tolerance of %16 of an inch.
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track at frequencies roughly twice as
great as those required in the final rule.
Moreover, most major railroads with
concrete crossties already perform
automatic inspections to detect rail seat
deterioration (either through the rail
cant method or through the “scanning”
method), and most of these railroads
already have equipment that can
measure within s of an inch of
accuracy.” Thus, FRA denies AAR’s
request to delete the automated
inspection requirements contained in
§ 213.234, but FRA clarifies that by
requiring measurement of rail seat
deterioration, FRA actually meant that
the technology had to “indicate” rail
seat deterioration. Consequently, FRA
amends §213.234(d) and (g)
accordingly.

BMWED Petition: Whether FRA Should
Explicitly Require All Persons Fully
Qualified Under § 213.7, and Whose
Territories Are Subject to § 213.234
Automated Inspections, Be Provided
With a Copy of the Exception Report, or
That a Copy of Such Report Be Made
Readily Available to Such Persons

BMWED urges that FRA amend the
final rule to require “‘exception report
data to be provided to, or made readily
available to, persons fully qualified
under § 213.7, including track
inspectors responsible for performing
§ 213.233 visual track inspection in
between automated inspection cycles.”
BMWED Petition at 5. To support its
argument, BMWED cites to other
provisions in the CFR that mandate
focused dissemination and availability
of reports. See BWMED Petition at 5-6.

FRA accepts BMWED’s proposed
amendment to the final rule. The final
rule states that “[t|he automated
inspection measurement system shall
produce an exception report containing
a systematic listing of all exceptions to
§213.109(d)(4), identified so that an
appropriate person(s) designated as
fully qualified under § 213.7 can field-
verify each exception.”” 49 CFR
213.234(e). The final rule requires that
“[elach exception must be located and
field-verified no later than 48 hours
after the automated inspection” and

7 For example, CSX contracts Holland Company
LP’s GRMS system to automatically inspect their
concrete crossties, which can measure rail cant up
to 2 of a degree (equivalent to %16 of an inch).
Additionally, some regional railroads contact FRA
to perform and receive the benefit of an automated
inspection, which can calculate up to 2 of a degree.
The rail profile systems offered by companies such
as Plasser American, KLD Labs Inc., MERMEC Inc.,
ENSCO, Inc., Holland Company LP, Georgetown
Rail Equipment Company report a rail cant
accuracy of approximately %16 of an inch at the rail
base/crosstie interface. FRA believes that all Class
1 railroads equip their geometry cars with these
systems to measure undesirable rail cant.

“[a]ll field-verified exceptions are
subject to all the requirements [of part
213].” 49 CFR 213.234(e). FRA notes
that § 213.234(e) implicitly requires that
persons fully qualified under § 213.7
and whose territories are subject to
automated inspection under § 213.234
be provided with, or have ready access
to a copy of the exception report,
because without such information being
disseminated, § 213.234(e) cannot be
satisfied. In short, qualified persons
under § 213.7 cannot logically field-
verify exceptions found in the exception
report without access to the exception
report. Furthermore, it is in the best
interest of the railroad to provide all
track inspectors in the relevant territory
with access to the exception report so
that problem areas can be monitored
and corrected.8

It was FRA’s intent in the final rule
that the railroad would voluntarily
provide all persons fully qualified under
§ 213.7 with a copy of the exception
report, so that both a supervisor under
§213.7(a) and a track inspector under
§213.7(b) would have access to the
report. It is expected that the designated
§213.7 person(s) would then act
responsibly upon the information
subject to the requirements in part 213,
once verified, so that appropriate
remedial action would be taken in a
timely manner.

This issue was raised in the joint
comments to the NPRM of the American
Train Dispatchers Association (ATDA),
Brotherhood of Locomotive Engineers
and Trainmen (BLET), Brotherhood of
Maintenance of Way Employees
Division (BMWED), Brotherhood of
Railroad Signalmen (BRS), and the
United Transportation Union (UTU)
(Labor) and addressed by FRA in the
final rule. Labor representatives
recommended that FRA mandate that a
physical copy of the exception report be
given to the person that the track owner
has designated as being responsible for
frequency inspections pursuant to
§213.233. In response, FRA declined to
adopt Labor’s recommendation, stating
that it “refuses to interfere with a track
owner’s assignment process.” 76 FR
18,081 (Apr. 1, 2011). FRA clarified that
it ““agrees that it would be a best
practice for the track owner to ensure
that the person responsible for
performing the frequency inspections
required by § 213.233 be provided a
copy of the exception report, as all field-
verified exceptions are subject to all of

8]t is FRA’s understanding that most Class 1
railroads (e.g., Union Pacific Railroad Company,
Burlington Northern Santa Fe Railway) already
provide access to automated inspection reports to
49 CFR 213.7 inspectors in a given territory.

FRA’s Track Safety Standards.” 76 FR
18,081 (Apr. 1, 2011).

FRA intended to convey with its
response to Labor’s comment that it
would not direct the manner in which
a track owner communicates and
assigns corrective action to a
noncompliant condition among their
personnel. The final rule requires that
an exception report be created, but does
not explicitly require that the report be
given to a particular person, as long as
a fully-qualified person under §213.7
properly field-verifies any exceptions
pursuant to the rule. Persons designated
under § 213.7 must receive or have
access to the exception report in order
to comply with the provisions of the
final rule. In other words, a designated
qualified inspector is required by the
final rule to receive any noncompliant
rail seat deterioration reports, whether
the reports are made accessible to or are
physically handed to the person
designated under § 213.7, for field-
verification and repairs purposes.

While FRA addressed Labor’s
comments in the preamble to the final
rule, BWMED’s Petition modified
Labor’s recommendation by asking that
FRA require that individuals performing
frequency inspections be provided with
a copy of the automated inspection
report or that a copy of the automated
inspection report be made readily
available. With this alteration, FRA
believes that BWMED'’s request becomes
less burdensome on the railroads.
Railroads have an incentive to make
such automated inspection reports
available to track inspectors performing
frequency-based inspections because
this practice could ensure compliance
with the regulations and could prevent
worsening track conditions with costlier
repairs or potential accidents. If
inspectors have been provided with all
of the relevant information, inspectors
can better monitor problematic areas.
Further, as this is a good business
practice, most Class 1 railroads already
make these reports available to the
relevant inspectors. Given that the
benefits of making reports available to
all inspectors in the territory outweigh
the slight cost of requiring a railroad to
make the report available, which many
do already, FRA is amending the final
rule to explicitly require that railroads
make such reports available to all
relevant § 213.7 persons. The marginal
increase in cost of making the report
available compared with the added
benefit of allowing inspectors to note
defects earlier justify adding this
requirement.

To clarify FRA’s original intent and to
promote good industry practice, FRA
amends § 213.234(e) to require that
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exception reports be provided to or are
made available to all persons qualified
under § 213.7 and whose territories are
subject to the requirements of § 213.234.

BMWED Petition: Whether FRA Should
Adjust the Exception Testing Threshold
From V2 of an Inch to & of an Inch To
Compensate for the & of an Inch
Calibration Variance Allowed in
§213.234(d)(1)

BMWED asserts that “§213.234(d)(1)
has the affect [sic] of adding up to an
additional Vs of an inch to the proposed
maximum depth of %z inch rail seat
deterioration prescribed under
§213.109(d)(4).” BMWED Petition at 2.
Thus, BMWED requests that FRA
“compensate for the Vs inch calibration
variance” by requiring ‘‘the automated
exception report [to] record all
‘exceptions’ of ¥s of an inch or greater,
and that all such exceptions be subject
to field verification under the provisions
of § 213.234(e).” BMWED Petition at 2—
3. BMWED contends that because of the
s of an inch variance allowed by
§213.234(d)(1), exceptions may reach
up to ¥s of an inch before automated
means would detect them. See BMWED
Petition at 5.

FRA accepts BMWED’s
recommendation that railroads must flag
locations identified as %s of an inch or
greater on the automated exception
report, but FRA declines to require
field-verification of those areas noted on
the report that are less than 2 of an
inch. This additional notation will serve
as an alert to the inspectors of potential
problem areas to observe. Generally,
railroads already note locations on
automated reports in advance of the 2
of an inch violation level. For example,
BNSF already flags locations at s of an
inch with an alert. Adding an “‘alert” to
an automated exception report would be
a simple and low-cost modification. For
example, Rail Profile Measurement
System (RPMS) instrumentation on FRA
geometry cars are set to flag an advisory
exception when the angle exceeds four
degrees of negative or outward rail cant.
See 76 FR 18,081 (Apr. 1, 2011).
However, requiring field-verification of
locations flagged below V2 of an inch
would be inappropriate, as it would
impose too high of a cost without a
corresponding benefit to safety.

FRA estimates that there would be
approximately eight times as many
locations found at %s of an inch than
those found at %z of an inch. This
increase would result in eight times as
many field-verifications, and would
consequently represent a significant
increase in the economic burden.
Measurement errors are usually equally
distributed as positive and negative,

meaning that having a target of s of an
inch would trigger exceptions that
actually measure 4 of an inch as often
as /2 of an inch. FRA notes that this
would cause unneeded inspections for
such false-positives at a high cost.
However, there are potential cost
savings, as the additional field-
verification may result in the repair of
an issue that would have been more
costly to repair later or could have
contributed to an accident. BMWED’s
Petition recommends that FRA adopt
something higher than a minimum
safety standard. If FRA takes violations
before the railroad is noncompliant, it
would be contrary to FRA’s enforcement
policy and would be interfering with the
railroad’s managerial discretion.

While railroads astutely demand
higher than minimum standards, FRA
only requires the minimum for safety
purposes. A location indicating rail seat
deterioration of s of an inch would
likely fall within a railroad’s
maintenance standard to watch or to
field-verify, but such field-verification
will not be mandated by FRA. FRA
agrees with BMWED that it would be a
good practice and thus mandates that
automated inspection equipment must
note all locations indicating rail seat
deterioration of % of an inch and greater
on the report, yellow-flagging, or
identifying “alerts” for, those areas
identified between 3/ and V2 of an inch,
and red-flagging, or identifying
“alarms” for, those areas identified at V2
of an inch and above. However,
subjecting all areas ¥s of an inch and
above to field-verification would add
significant cost burdens without a
demonstrated safety benefit.

In light of the preceding discussion, a
new paragraph is added to § 213.234(e)
to require exception reports to note an
“alert” for locations identified between
% of an inch and V2 of an inch.

AAR Petition: Effective Date of the Rule
To Accommodate Railroad Training
Cycles

AAR asserts that ““[r]ailroads
traditionally concentrate training classes
for their existing employees in the first
half of the year, with training materials
prepared during the second half of the
previous year.” AAR Petition at 7. By
postponing the applicability date of the
formal training provision in §213.234(h)
to July 1, 2012, these requirements
would comport with the railroads’
standard training schedule.

In consideration of these typical
railroad training cycles, FRA will
extend the applicability date of
§213.234 to July 1, 2012. Accordingly,
FRA amends 49 CFR 213.234(a).

Regulatory Impact and Notices

A. Executive Orders 12866 and 13563
and DOT Regulatory Policies and
Procedures

Prior to issuing the April 1, 2011 final
rule, FRA prepared and placed in the
docket a regulatory analysis addressing
the economic impact of the final rule.
The rule was evaluated in accordance
with existing policies and procedures
and determined to be non-significant
under both Executive Orders 12866 and
13563 and DOT policies and
procedures. See 44 FR 11,034; February
26, 1979. For a more detailed
discussion, see 76 FR 18,082. This
response to the petitions for
reconsideration of the final rule is
likewise considered to be non-
significant under both Executive Orders
12866 and 13563 and DOT policies and
procedures. This regulatory action
generally clarifies or makes technical
amendments to the requirements
contained in the final rule or allows for
greater flexibility in complying with the
rule.

B. Regulatory Flexibility Act and
Executive Order 13272

The Regulatory Flexibility Act of 1980
(the Act) (5 U.S.C. 601 et seq.) and
Executive Order 13272 require a review
of proposed and final rules to assess
their impact on small entities. Prior to
issuing the April 1, 2011 final rule, FRA
prepared and placed in the docket a
regulatory flexibility analysis which
assessed the small entity impact by the
rule. FRA certified in the final rule that
it expects there will be no significant
economic impact on a substantial
number of small entities. For a more
detailed discussion, see 76 FR 18,082.
This response to the petitions for
reconsideration of the final rule
generally clarifies the requirements
contained in the rule or allows for
greater flexibility in complying with the
rule. Consequently, FRA certifies that
this regulatory action is not expected to
have a significant economic impact on
a substantial number of small entities.

C. Paperwork Reduction Act

The information collection
requirements in this final rule and
FRA’s response to petitions of
reconsideration are being submitted for
approval to the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq. The section that contains the one
new and current information collection
requirements is noted below, and the
estimated burden time to fulfill each
requirement is as follows:
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CFR section Riﬁ?\?grggm Total annual responses Averr:gie)c}:‘rgg per J&?(Iar?mﬁé
213.234—Automated Inspection of Track Con-
structed with Concrete Crossties:
—Exception Reports .......ccccevviiieeeneiiinines 18 Railroads ................. 150 reports ....ccccvvveeennn. 1,200
—Field Verified Exception Reports ............. 18 Railroads .. 150 field verifications ... 300
—Provision/Availability of Exception Reports | 18 Railroads ................. 150 electronic reports .. 30
to Designated Persons (New).
—Records of Inspection Data and Excep- | 18 Railroads ................. 150 records .......cccee...... 75
tion Records.
—Procedures for Maintaining Data Integrity | 18 Railroads ................. 18 procedures .............. 72
Collected by Measurement System.
—Training of Employees in Handling Seat | 18 Railroads ................. 2,000 trained employ- 16,000
Deterioration. ees.

All estimates include the time for
reviewing instructions; searching
existing data sources; gathering or
maintaining the needed data; and
reviewing the information. For
information or a copy of the information
collection submission sent to OMB,
please contact Mr. Robert Brogan at
202—-493-6292 or Ms. Kimberly Toone at
202—493-6132 or via e-mail at the
following addresses: Robert.Brogan
@dot.gov; Kimberly.Toone@dot.gov.

Organizations and individuals
desiring to submit comments on the
collection of information requirements
should direct them to the Office of
Management and Budget, Office of
Information and Regulatory Affairs, 725
17th St., NW., Washington, DC 20503,
attn: FRA Desk Officer. Comments may
also be sent via e-mail to the Office of
Management and Budget at the
following address: oira_submissions@
omb.eop.gov, mail to: victor.angelo@
fra.dot.gov.

OMB is required to make a decision
concerning the collection of information
requirements contained in response to
the petitions of reconsideration of this
final rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication.

FRA cannot impose a penalty on
persons for violating information
collection requirements which do not
display a current OMB control number,
if required. FRA intends to obtain
current OMB control numbers for any
new information collection
requirements resulting from this
rulemaking action prior to the effective
date of this final rule. The OMB control
number, when assigned, will be
announced by separate notice in the
Federal Register.

D. Environmental Impact

FRA has evaluated this action in
accordance with its “Procedures for
Considering Environmental Impacts”

(FRA’s Procedures) (64 FR 28,545, May
26, 1999) as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, Executive Orders, and related
regulatory requirements. FRA has
determined that this action is not a
major FRA action (requiring the
preparation of an environmental impact
statement or environmental assessment)
because it is categorically excluded from
detailed environmental review pursuant
to section 4(c)(20) of FRA’s Procedures.
64 FR 28,547, May 26, 1999. In
accordance with section 4(c) and (e) of
FRA’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
final rule that might trigger the need for
a more detailed environmental review.
As aresult, FRA finds that this
regulation is not a major Federal action
significantly affecting the quality of the
human environment.

E. Federalism Implications

Executive Order 13132, “Federalism”
(64 FR 43,255, Aug. 10, 1999), requires
FRA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, the agency may not issue
a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments or the agency consults
with State and local government

officials early in the process of
developing the regulation. Where a
regulation has federalism implications
and preempts State law, the agency
seeks to consult with State and local
officials in the process of developing the
regulation.

As stated in the preamble to the final
rule, FRA has analyzed this final rule in
accordance with the principles and
criteria contained in Executive Order
13132. FRA has determined that this
final rule has no federalism
implications, other than the possible
preemption of State laws under Sec.
20106. See 76 FR 18,083. This response
to the petitions for reconsideration of
the final rule generally clarifies the
requirements contained in the rule or
allows for greater flexibility in
complying with the rule.

F. Unfunded Mandates Reform Act of
1995

Pursuant to Sec. 201 of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, 2 U.S.C. 1531), each Federal
agency ‘“‘shall, unless otherwise
prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Sec. 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in the expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) [currently
$140,800,000] in any 1 year, and before
promulgating any final rule for which a
general notice of proposed rulemaking
was published, the agency shall prepare
a written statement” detailing the effect
on State, local, and tribal governments
and the private sector. This response to
the petitions for reconsideration of the
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final rule will not result in the
expenditure, in the aggregate, of
$140,800,000 or more in any one year,
and thus preparation of such a
statement is not required.

G. Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any “‘significant
energy action.” See 66 FR 28,355 (May
22, 2001). Under the Executive Order a
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this response to petitions for
reconsideration of the final rule in
accordance with Executive Order 13211,
and has determined that this regulatory
action is not a ““significant energy
action” within the meaning of the
Executive Order.

H. Administrative Procedure Act

Under the Administrative Procedure
Act, an independent Notice of Proposed
Rulemaking (NPRM) is not required
when an agency, for good cause, finds
“that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest.”” 5
U.S.C. 553(b)(3)(B). FRA believes that it
is making only technical changes,
clarifications, and minor amendments
in response to petitions for
reconsideration of FRA'’s final rule. For
this reason, and because FRA believes
that it has provided sufficient
opportunities for notice and comment
through the NPRM, the final rule, and
the petitions for reconsideration which
were all contained in the public docket,
publishing an independent NPRM is
unnecessary.

I. Privacy Act Statement

Anyone is able to search the
electronic form of all comments
received into any of DOT’s dockets by
the name of the individual submitting
the comment (or signing the comment,
if submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement published in the Federal
Register on April 11, 2000 (Volume 65,

Number 70, Pages 19477-78), or you
may visit http://DocketsInfo.dot.gov.

List of Subjects in 49 CFR Part 213

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

The Final Rule

In consideration of the foregoing, FRA
amends part 213 of chapter II, subtitle
B of title 49, Code of Federal
Regulations, as follows:

PART 213—[AMENDED]

m 1. The authority citation for Part 213
continues to read as follows:

Authority: 49 U.S.C. 20102-20114 and
20142; Sec. 403, Div. A, Public Law 110-432,
122 Stat. 4885; 28 U.S.C. 2461, note; and 49
CFR 1.49.

m 2. Section 213.234 is amended by
revising the first sentence of paragraph
(a), and revising paragraphs (d), (e), and
(g), to read as follows:

§213.234 Automated inspection of track
constructed with concrete crossties.

(a) General. Except for track described
in paragraph (c) of this section, the
provisions in this section are applicable
on and after July 1, 2012. * * *

* * * * *

(d) Performance standard for
automated inspection measurement
system. The automated inspection
measurement system must be capable of
indicating and processing rail seat
deterioration requirements that specify
the following:

(1) An accuracy, to within %s of an
inch;

(2) A distance-based sampling
interval, which shall not exceed five
feet; and

(3) Calibration procedures and
parameters assigned to the system,
which assure that indicated and
recorded values accurately represent rail
seat deterioration.

(e) Exception reports to be produced
by system; duty to field-verify
exceptions. The automated inspection
measurement system shall produce an
exception report containing a systematic
listing of all exceptions to
§213.109(d)(4), identified so that an
appropriate person(s) designated as
fully qualified under § 213.7 can field-
verify each exception.

(1) Exception reports must be
provided to or be made available to all
persons designated as fully qualified
under § 213.7 and whose territories are
subject to the requirements of § 213.234.

(2) Each exception must be located
and field-verified no later than 48 hours
after the automated inspection.

(3) All field-verified exceptions are
subject to all the requirements of this

art.

(4) Exception reports must note areas
identified between 3s of an inch and V2
of an inch as an “‘alert.”

* * * * *

(g) Procedures for integrity of data.
The track owner shall institute the
necessary procedures for maintaining
the integrity of the data collected by the
measurement system. At a minimum,
the track owner shall do the following:

(1) Maintain and make available to
FRA documented calibration procedures
of the measurement system that, at a
minimum, specify an instrument
verification procedure that ensures
correlation between measurements
made on the ground and those recorded
by the instrumentation; and

(2) Maintain each instrument used for
determining compliance with this
section such that it accurately provides
an indication of the depth of rail seat
deterioration in accordance with
paragraph (d)(1) of this section.

*

* * * *

Issued in Washington, DC, on September 6,
2011.

Joseph C. Szabo,

Administrator.

[FR Doc. 2011-23133 Filed 9-8—11; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-2011-0139]

RIN 2127-AJ44

Federal Motor Vehicle Safety
Standards, Child Restraint Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: This final rule, the first of two
under the designation RIN 2127-AJ44,
amends a provision in Federal Motor
Vehicle Safety Standard No. 213, “Child
restraint systems,” that permits NHTSA
to allow manufacturers of child restraint
systems (CRSs) manufactured before
August 1, 2010, to choose to have
NHTSA test the CRSs with either the
Hybrid II 6-year old child (H2-6C)
dummy or the Hybrid III 6-year-old
child (HIII-6C) dummy. This final rule
amends the provision to permit
manufacturers of currently-
manufactured CRSs the choice of
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NHTSA testing their child restraints
with either the H2-6C dummy or the
HIII-6C dummy until further notice.
While the HIII-6C is an advanced test
dummy with state-of-the-art
capabilities, NHTSA believes the agency
should complete ongoing research
programs to improve the usability of the
HIIN-6C dummy in FMVSS No. 213
before testing child restraints solely
with this crash test dummy.

DATES: This final rule is effective
September 9, 2011. If you wish to
petition for reconsideration of this rule,
your petition must be received by
October 24, 2011.

ADDRESSES: If you wish to petition for
reconsideration of this rule, you should
refer in your petition to the docket
number of this document and submit
your petition to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., West Building,
Washington, DC 20590.

The petition will be placed in the
docket. Anyone is able to search the
electronic form of all documents
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78).

FOR FURTHER INFORMATION CONTACT: For
technical issues, you may call Cristina
Echemendia, Office of Rulemaking
(Telephone: 202—-366—6345) (Fax: 202—
493-2990). For legal issues, you may
call Deirdre Fujita, Office of Chief
Counsel (Telephone: 202—366—2992)
(Fax: 202—366—3820). You may send
mail to these officials at the National
Highway Traffic Safety Administration,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building,
Washington, DC 20590.
SUPPLEMENTARY INFORMATION: S7.1.3 of
FMVSS No. 213 permits NHTSA to
allow manufacturers of CRSs
manufactured before August 1, 2010, to
choose to have NHTSA test the CRSs
with either the H2—6C dummy or the
HIII-6C dummy when the CRS is
subject to testing with a test dummy
representative of a 6-year-old child.?
NHTSA is amending S7.1.3 to permit
manufacturers of currently-
manufactured CRSs the choice of

1 These are CRSs that are recommended by the
manufacturer for use by children in a specified
mass range that includes any children having a
mass greater than 18 kilograms (40 pounds) or by
children in a height range greater than 1100
millimeters. See S7.1.2(d) of FMVSS No. 213.

NHTSA testing their child restraints
with either the H2—-6C dummy or the
HIII-6C dummy until further notice.

A supplemental notice of proposed
rulemaking (SNPRM) preceding this
final rule was published on November
24, 2010 (75 FR 71648, Docket No.
NHTSA-2010-0158). This final rule is
the first of two under the designation
RIN 2127—-AJ44. The second decisional
document will be published later this
year.?

Background

The agency adopted the HIII-6C into
FMVSS No. 213 in a final rule 3
published in response to a mandate in
the Transportation Recall Enhancement,
Accountability and Documentation Act
(the TREAD Act) (November 1, 2000,
Public Law 106—414, 114 Stat. 1800)
that required NHTSA undertake
rulemaking on child restraint systems.
Section 14 of the TREAD Act directed
NHTSA to initiate a rulemaking for the
purpose of improving the safety of child
restraints by November 1, 2001, and to
complete it by issuing a final rule or
taking other action by November 1,
2002. Section 14 specified nine
elements for consideration by NHTSA
in improving child restraint safety,
including considering whether to
require the use of the HIII-6C and other
Hybrid III ATDs in FMVSS No. 213
compliance tests.

Consistent with the TREAD Act,
NHTSA decided in its rulemaking to
adopt the HIII-6C into FMVSS No. 213.
NHTSA considered the dummy to be
“‘considerably more biofidelic” than its
predecessor, the H2-6C dummy, and
with enhanced potential to measure an
array of impact responses never before
measured by a child ATD, such as neck
moments and chest deflections.

However, the agency acknowledged
there was mixed acceptance by the
commenters of the HIII-6C dummy.
Some commenters believed that the
HITI-6C exhibited large neck elongation
in the FMVSS No. 213 test environment
that resulted in chin-to-chest and head-
to-knee contact and correspondingly
high head injury criterion (HIC) values.
In evaluating those comments, NHTSA
carefully analyzed its test data of sled
testing conducted with the HIII-6C, but
found no data indicating that head-to-
chest or head-to-knee impacts were an
issue or were typical. 68 FR at 37644.
Accordingly, the HIII-6C was adopted
into the standard, with what was then
considered to be sufficient lead time to

2Pending proposals made by the agency in

NPRMs published August 31, 2005, January 23,
2008, and November 24, 2010 will be addressed.

3June 24, 2003, 68 FR 37620, Docket No.
NHTSA-2003-15351.

enable manufacturers to become
familiar with the dummy. The
compliance date for the mandatory use
of the HIII-6C dummy was set as August
1, 2005.

Eventually, after examining the
performance of the HIII-6C in the
FMVSS No. 213 environment, NHTSA
extended the compliance date to August
1, 2010.# We reiterated our belief that
the HIII-6C dummy is more biofidelic in
its components than its predecessor the
H2-6C, and that the HIII-6C also has
more extensive instrumentation to
measure impact responses such as
forces, accelerations, moments and
deflections, which are crucial in
evaluating vehicle occupant protection
systems.5 Some CRS manufacturers
have found the HIII-6C to be a
satisfactory test instrument and are
using the dummy to certify the
compliance of their CRSs to FMVSS No.
213. These manufacturers are
positioning the test dummy and
measuring the head injury criterion
(HIC) as currently required by FMVSS
No. 213.

However, while the HIII-6C is an
advanced test dummy with state-of-the-
art capabilities and is being used to an
extent today, NHTSA proposed ¢ that
the agency should complete ongoing
efforts to improve the HIII-6C dummy
to make it more useful as an FMVSS No.
213 test device before testing child
restraints solely with this device. The
HIII-6C dummy has a softer neck than
the H2—6C, which results in slightly
greater head excursion results and larger
HIC values (chin-to-chest contact) than
the H2—6C. This, coupled with the stiff
thorax of the HIII-6C dummy,
accentuates the HIC values recorded by
the dummy.

Several measures are underway to
improve the Hybrid III dummy (see
discussion in 75 FR at 71660). Until
such time the HIII-6C is improved, we
proposed on November 24, 2010 that
FMVSS No. 213 should be amended to
permit NHTSA to allow manufacturers
the option of specifying that NHTSA use
either the H2—6C or the HIII-6C dummy
to test the manufacturer’s child
restraints until further notice.

4 August 5, 2008, 73 FR 45355, Docket No.
NHTSA-2008-0137.

5 FMVSS No. 208, “Occupant crash protection,”
uses Hybrid III dummies, including the HIII-6C
dummy, in its compliance tests. The HIII-6C has
been suitable for FMVSS No. 208 testing because
the test environment for that standard is different
than the FMVSS No. 213 environment, due to the
presence of the air bag.

675 FR 71648, November 24, 2010, Docket No.
NHTSA-2010-0158.
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Summary of Comments

The agency received three comments
on the November 24, 2010 proposal,
from: the Juvenile Products
Manufacturers Association (JPMA),
Evenflo Company Inc. (Evenflo), and the
Advocates for Highway Safety
(Advocates).

JPMA and Evenflo expressed support
for the proposal to reinstate the optional
use of the H2-6C and HIII-6C dummies
in compliance testing until such time
that design issues with the HIII-6C
dummy are addressed. JPMA noted that
both the HIII-6C and H2—6C dummies
are being used to test and certify CRS
models to FMVSS No. 213 by various
CRS manufacturers. Evenflo noted that
the H2—6C has been used for many years
to permit qualification of CRSs which
have provided good crash protection for
children in real world crashes. Both
JPMA and Evenflo expressed support of
NHTSA’s effort to fully implement the
HIII-6C dummy into FMVSS No. 213,
but noted that it must not be done until
the issues with this dummy are
addressed.

Advocates stated that it generally
opposes allowing alternative
compliance options because it allows
manufacturers to select the option that
affords the widest degree of
manufacturing latitude, not necessarily
safety protection, and may lead to
confusion and ambiguous results.
However, it stated that in this particular
case, in light of concerns expressed
about the biofidelity of the HIII-6C
dummy, it understands the necessity to
extend the optional use of the H2-6C
dummy. Nonetheless, Advocates
requested that the period of the
extension be limited, and better defined,
than simply left open-ended to ‘“‘until
such time FMVSS [No.] 213 is further
amended to specify otherwise,” as
stated in the preamble of the SNPRM.
Advocates suggested that a date certain
be established for termination of the
optional use of the H2—6C dummy in
compliance testing.

Response and Decision

For the reasons stated in the
November 2010 SNPRM and after
consideration of the comments on the
proposed optional use of the H2—-6C
dummy, NHTSA has decided to adopt
the proposed amendment to FMVSS No.
213 that allows, at the manufacturer’s
option, the use of either the H2-6C or
the HIII-6C dummy in the agency
compliance tests of child restraints.

We understand and generally concur
with Advocates’ concerns about the
potential for compliance options to
engender opportunities for confusion

and ambiguity about compliance test
results. For reasons such as those
described by Advocates, NHTSA seeks
to avoid incorporating compliance
options into the FMVSSs whenever
possible. However, in the case at hand,
we have decided against establishing a
termination date on the optional use of
the H2-6C dummy.

As noted in the November 2010
SNPRM and earlier in this document,
the agency has research projects
underway to improve the capability of
child dummies to assess CRS
performance.” After the agency fully
evaluates the new dummy, the
improved HIII-6C dummy will be
considered for incorporation into
FMVSS No. 213 and 49 CFR Part 572.
At that time, the agency will consider
the mandatory use of the improved
dummy in FMVSS No. 213 and the
termination of the optional use of the
H2-6C dummy in the agency’s
compliance tests. If a termination date
were included in S7.1.3, as the
termination date approached, CRS
manufacturers using the H2—6C to
certify their CRSs may question whether
their continued use of the dummy is
well-advised. If the HIII-6C dummy
were not sufficiently improved by the
termination date, as the termination
date approached, all CRS manufacturers
would again be faced with uncertainty
about how NHTSA would test their
child restraints. To avoid these
uncertainties, we have decided against
including a termination date for the
optional use of the H2-6C dummy.

Compliance Date

This final rule is effective on
publication in the Federal Register.
There is good cause for this effective
date, as this final rule clarifies FMVSS
No. 213 requirements as to how NHTSA
will test child restraints and provides
relief to manufacturers by allowing
flexibility in the test dummy used in
agency compliance tests of child
restraints.

7 The near-term Phase I upgrades to the HIII-6C
dummy that are expected to be completed in the
2013 timeframe include improvements in the
biofidelity of the dummy kinematics. The Phase IT
research is directed toward developing
biomechanical response data for developing future
improved child dummies. The Phase III of this
research includes design, development, and
evaluation of a new prototype 6-year old child
dummy which is expected to be completed in the
2015 timeframe. 75 FR at 71660.

Regulatory Analyses and Notices

Executive Order (E.O.) 12866
(Regulatory Planning and Review), E.O.
13563, and DOT Regulatory Policies and
Procedures

The agency has considered the impact
of this rulemaking action under E.O.
12866, E.O. 13563, and the Department
of Transportation’s regulatory policies
and procedures. This action was not
reviewed by the Office of Management
and Budget under E.O. 12866. This
action is not “significant”” under the
Department of Transportation’s
regulatory policies and procedures
(44 FR 11034; February 26, 1979). The
final rule does not impose any new
requirements on manufacturers that
produce child restraint systems, but
only reinstates a provision that allowed
NHTSA to provide flexibility to
manufacturers in directing NHTSA
which test dummy (the H2—6C or the
HIII-6C) to use in testing their
restraints. The agency believes that the
impact is so minimal as to not warrant
the preparation of a full regulatory
evaluation.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, we have considered the impacts of
this rulemaking action will have on
small entities (5 U.S.C. 601 et seq.). I
certify that this rulemaking action will
not have a significant economic impact
upon a substantial number of small
entities within the context of the
Regulatory Flexibility Act.

The following is the agency’s
statement providing the factual basis for
the certification (5 U.S.C. 605(b)). This
final rule affects child restraint
manufacturers. According to the size
standards of the Small Business
Association (at 13 CFR part 121.601),
the small business size standard for
manufacturers of “Motor Vehicle
Seating and Interior Trim
Manufacturing” (NAICS Code 336360)
is 500 employees or fewer. Many child
restraint manufacturers would be
classified as small businesses under this
standard. However, the final rule does
not impose any new requirements on
manufacturers that produce child
restraint systems, but only reinstates a
provision that allowed manufacturers
flexibility in telling NHTSA which test
dummy to use in testing their restraints.
Accordingly, we have not prepared a
Final Regulatory Flexibility Analysis.

Executive Order 13132 (Federalism)

NHTSA has examined today’s rule
pursuant to Executive Order 13132 (64
FR 43255, August 10, 1999) and
concluded that no additional
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consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rulemaking would not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The rule would not have “substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

NHTSA rules can preempt in two
ways. First, the National Traffic and
Motor Vehicle Safety Act contains an
express preemption provision: When a
motor vehicle safety standard is in effect
under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable
to the same aspect of performance of a
motor vehicle or motor vehicle
equipment only if the standard is
identical to the standard prescribed
under this chapter. 49 U.S.C.
30103(b)(1). It is this statutory command
by Congress that preempts any non-
identical State legislative and
administrative law addressing the same
aspect of performance.

The express preemption provision
described above is subject to a savings
clause under which “[cJompliance with
a motor vehicle safety standard
prescribed under this chapter does not
exempt a person from liability at
common law.” 49 U.S.C. 30103(e).
Pursuant to this provision, State
common law tort causes of action
against motor vehicle manufacturers
that might otherwise be preempted by
the express preemption provision are
generally preserved. However, the
Supreme Court has recognized the
possibility, in some instances, of
implied preemption of such State
common law tort causes of action by
virtue of NHTSA'’s rules, even if not
expressly preempted. This second way
that NHTSA rules can preempt is
dependent upon there being an actual
conflict between an FMVSS and the
higher standard that would effectively
be imposed on motor vehicle
manufacturers if someone obtained a
State common law tort judgment against
the manufacturer, notwithstanding the
manufacturer’s compliance with the
NHTSA standard. Because most NHTSA
standards established by an FMVSS are
minimum standards, a State common
law tort cause of action that seeks to
impose a higher standard on motor
vehicle manufacturers will generally not
be preempted. However, if and when

such a conflict does exist—for example,
when the standard at issue is both a
minimum and a maximum standard—
the State common law tort cause of
action is impliedly preempted. See
Geier v. American Honda Motor Co.,
529 U.S. 861 (2000).

Pursuant to Executive Order 13132
and 12988, NHTSA has considered
whether this rule could or should
preempt State common law causes of
action. The agency’s ability to announce
its conclusion regarding the preemptive
effect of one of its rules reduces the
likelihood that preemption will be an
issue in any subsequent tort litigation.
To this end, the agency has examined
the nature (e.g., the language and
structure of the regulatory text) and
objectives of today’s rule and finds that
this rule, like many NHTSA rules,
would prescribe only a minimum safety
standard. As such, NHTSA does not
intend that this rule would preempt
state tort law that would effectively
impose a higher standard on motor
vehicle manufacturers than that
established by today’s rule.
Establishment of a higher standard by
means of State tort law would not
conflict with the minimum standard
adopted here. Without any conflict,
there could not be any implied
preemption of a State common law tort
cause of action.

Executive Order 12988 (Civil Justice
Reform)

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729; Feb.
7, 1996), requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect; (2)
clearly specifies the effect on existing
Federal law or regulation; (3) provides
a clear legal standard for affected
conduct, while promoting simplification
and burden reduction; (4) clearly
specifies the retroactive effect, if any; (5)
specifies whether administrative
proceedings are to be required before
parties file suit in court; (6) adequately
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows. The issue of preemption is
discussed above. NHTSA notes further
that there is no requirement that
individuals submit a petition for
reconsideration or pursue other
administrative proceedings before they
may file suit in court.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. This action will not
result in additional expenditures by
state, local or tribal governments or by
any members of the private sector.
Therefore, the agency has not prepared
an economic assessment pursuant to the
Unfunded Mandates Reform Act.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), a
person is not required to respond to a
collection of information by a Federal
agency unless the collection displays a
valid OMB control number. This final
rule does not impose any new collection
of information requirements for which a
5 CFR part 1320 clearance must be
obtained.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78).

Environmental Impacts

We have considered the impacts of
this final rule under the National
Environmental Policy Act. This
rulemaking action only reinstates a
provision that allowed NHTSA to
provide flexibility to manufacturers in
directing NHTSA which test dummy
(the H2—6C or the HIII-6C) to use in
testing their restraints. This rulemaking
does not require any change that would
have any environmental impacts.
Accordingly, no environmental
assessment is required.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
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document to find this action in the
Unified Agenda.

Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

e Have we organized the material to
suit the public’s needs?

o Are the requirements in the rule
clearly stated?

¢ Does the rule contain technical
language or jargon that isn’t clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please send them to NHTSA.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, and Tires.

In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as set
forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

m 2. Section 571.213 is amended by
revising S7.1.3 to read as follows:

§571.213 Standard No. 213; Child restraint
systems.
* * * * *

S7.1.3 Voluntary use of alternative
dummies. At the manufacturer’s option
(with said option irrevocably selected
prior to, or at the time of, certification
of the restraint), when this section
specifies use of the 49 CFR part 572,
subpart N (Hybrid III 6-year-old
dummy) test dummy, the test dummy
specified in 49 CFR part 572, subpart I
(Hybrid II 6-year-old dummy) may be
used in place of the subpart N test

dummy.
* * * * *

Issued: September 1, 2011.
David L. Strickland,
Administrator.
[FR Doc. 2011-23047 Filed 9-8—11; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2011-0140]
RIN 2127-AL02

Federal Motor Vehicle Safety
Standards; Electronic Stability Control
Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule; response to petition
for reconsideration.

SUMMARY: This document responds to a
petition for reconsideration of a
September 2008 final rule that made
changes to a new Federal motor vehicle
safety standard requiring light vehicles
to be equipped with electronic stability
control systems. In that final rule, the
agency stated that it had previously
fulfilled the obligations of the United
States with respect to initiating
rulemaking with respect to the global
technical regulation for electronic
stability control and had adopted the
regulation to the extent appropriate. The
petition for reconsideration identified
three areas of the present text of the
electronic stability control standard that
are not, in the petitioner’s view,
harmonized with the global technical
regulation. After considering the
petition, the agency is granting the
petition in part and amending slightly
the test procedures of the standard and
is otherwise denying the petition.

DATES: This final rule is effective
October 11, 2011.

Petitions for reconsideration must be
received not later than October 24, 2011.

ADDRESSES: Petitions for reconsideration
should refer to the docket number and
must be submitted to: Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: For
technical issues, you may contact John
Lee, Office of Crash Avoidance
Standards, by telephone at (202) 366—
4924, and by fax at (202) 366—7002.

For legal issues, you may contact
David Jasinski, Office of the Chief
Counsel, by telephone at (202) 366—
2992, and by fax at (202) 366—3820.

You may send mail to both of these
officials at the National Highway Traffic
Safety Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background of the ESC Regulation
A. Benefits of ESC
B. ESC Final Rule
C. September 2008 Amendment
II. GTR and Petition for Reconsideration
A. Global Technical Regulation
B. Alliance’s Petition for Reconsideration
I1I. Discussion and Analysis of Petition
A. ESC Control Identification
B. Two-Part Telltales
C. Lightweight Outriggers
D. Effective Date
IV. Rulemaking Analyses and Notices
V. Regulatory Text

I. Background of the ESC Regulation
A. Benefits of ESC

Electronic stability control (ESC)
systems use automatic computer-
controlled braking of individual wheels
to assist the driver in maintaining
control in critical driving situations in
which the vehicle is beginning to lose
directional stability at the rear wheels
(spin out) or directional control at the
front wheels (plow out). NHTSA'’s crash
data study of existing vehicles equipped
with ESC demonstrated that these
systems reduce fatal single-vehicle
crashes of passenger cars by 55 percent
and fatal single-vehicle crashes of light
trucks and vans (LTVs) by 50 percent.?
NHTSA estimates that ESC has the
potential to prevent 56 percent of the
fatal passenger car rollovers and 74
percent of the fatal LTV first-event
rollovers that would otherwise occur in
single-vehicle crashes.2

B. ESC Final Rule

On April 6, 2007, NHTSA published
a final rule establishing Federal Motor
Vehicle Safety Standard (FMVSS) No.
126, Electronic Stability Control
Systems, which sets forth requirements
for ESC systems on new light vehicles.3
FMVSS No. 126 contains performance
requirements that include both
definitional and dynamic testing
elements. These elements together
ensure that ESC systems intervene
properly to limit oversteer and
understeer in order to provide the level
of yaw (directional) stability associated
with the high level of safety benefits
observed in crash data studies of ESC-
equipped vehicles. NHTSA adopted a
phase-in schedule to implement this
requirement such that all light vehicles
manufactured on or after September 1,

1Sivinski, R., Crash Prevention Effectiveness of
Light-Vehicle Electronic Stability Control: An
Update of the 2007 NHTSA Evaluation; DOT HS
811 486 (June 2011).

21d.

372 FR 17236. Docket No. NHTSA-2007-27662,
item 1.
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2011 must be equipped with a
complying ESC system.

FMVSS No. 126 also requires a
standardized set of ESC telltales and
controls. However, compliance with the
telltale and control requirements was
deferred until the end of the phase-in
period. NHTSA concluded that it was
not practicable to implement the telltale
and control requirements under the
phase-in schedule and was unwilling to
delay the phase-in and the expected
safety benefits for this reason alone.
Accordingly, the provisions in FMVSS
No. 126 dealing with telltales and
controls are prefaced by the phrase ““as
of September 1, 2011.”

C. September 2008 Amendment

We received four petitions for
reconsideration of the April 2007 final
rule. Among the issues raised in the
petitions were ones involving details of
the requirements for controls and
telltales. On September 22, 2008, we
published a final rule (September 2008
reconsideration rule) that granted in
part and denied in part the petitions.+
Three of the issues we addressed are
pertinent to the issues discussed in this
petition for reconsideration of that rule.

First, we granted a petition by Porsche
Cars North America, Inc. (Porsche) to
allow two-part “ESC Off” telltales. The
April 2007 final rule required both an
ESC malfunction telltale identified by
the ISO symbol for ESC or the
abbreviation “ESC” and a second
telltale to identify when an ESC system
has been turned off by the driver. The
second telltale was required to be
identified by the ISO symbol for ESC
with the word “Off” below it or by the
words “ESC Off.” We considered
allowing a two-part telltale in the April
2007 final rule, but decided against
doing so because we thought that
allowing a partial telltale would have

473 FR 54526, Docket No. NHTSA-2008-0068,
item 1.

created a conflict with the requirement
that the ESC Off status be indicated by
the ESC Off telltale whenever the driver
has manually disabled the ESC system
and that an ESC malfunction be
indicated separately by the ESC
malfunction telltale when an ESC
malfunction occurs at the same time.

Porsche petitioned for reconsideration
of the April 2007 final rule, stating that
its ESC system is designed in a manner
such that, in the rare case in which an
ESC malfunction occurs after the system
has been manually disabled, the system
automatically disables the manual
control functionality and extinguishes
the word “Off’ while continuing to
illuminate the ESC symbol or
abbreviation, thereby indicating the
malfunction. Upon reconsideration,
NHTSA decided to allow for a two-part
telltale rather than requiring
manufacturers to maintain separate
telltales for ESC malfunction and “ESC
Off.” In the September 2008 final rule,
we explained that, if an ESC
malfunction occurs after a driver has
disabled ESC, requiring that both
telltales illuminate at the same time,
both telltales would communicate the
same message to the driver: That the
ESC functionality has been reduced or
eliminated. Also, we noted our belief
that it would be rare for an ESC system
to malfunction after it has been
manually disabled. Because of that, we
believe that requiring both messages to
display simultaneously is not necessary
for safety. Accordingly, we amended
S5.3.3 of FMVSS No. 126 to allow for
a two-part “ESC Off” telltale.

Second, we received a petition from
the Alliance of Automobile
Manufacturers (Alliance) and the
Association of International Automobile
Manufacturers ® seeking clarification
that an ESC Off control could be

included in a multi-function control
that could be used to turn ESC off or on
and could also be used to turn traction
control off and to select an ESC
“performance mode”” would not be
prohibited by FMVSS No. 126. We
consider a multi-function control to be
a switch or button that combines several
functions. As provided by S5.4.3
(formerly S5.4.2),6 an ESC control
whose only purpose is to disable the
ESC system or place it in a mode or
modes in which it no longer satisfies the
performance requirements must be
labeled either with the ESC symbol plus
the word “Off” or the phrase “ESC Off.”
Paragraph S5.4.4 (formerly S5.4.3)
creates an exception for a control used
primarily for another function, such as
a four-wheel drive low-range transfer
case, that does not control the ESC
system directly but has the ancillary
effect of placing the ESC system in a
mode that no longer satisfies the
performance requirement. We agreed
that a multi-function control was
permissible, and we clarified S5.4.4
accordingly.

Third, the petition also raised the
issue of the identification of multi-
function controls and provided an
example of a rotary multi-mode control,
which is shown in Figure 1 below. We
stated that an ESC Off control,
regardless of whether it is contained in
a multifunction control, must be labeled
“ESC Off.” In the case of the example
provided in Figure 1, we stated that
such a control would not be
permissible. In explaining that
conclusion, we noted that the “ESC Off”
label was not adjacent to the control
because a lamp was located between the
two, and that the control could be made
to comply with FMVSS No. 101 by
moving the lamp to the right side of the
label.

Figure 1. Rotary Multi-mode Control Example

ESC on
O TCoff

O ESC Performance mode

O ESC off

5 The Association of International Automobile
Manufacturers is now known as Global
Automakers.

6 The September 2008 final rule redesignated
S5.4.2 and S5.4.3 as S5.4.3 and S5.4.4 respectively.
See 73 FR 54542. For the sake of simplicity, we will
refer to the paragraph designations as they exist
now throughout this document.
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II. GTR and Petition for
Reconsideration

A. Global Technical Regulation

The April 2007 final rule described
NHTSA'’s intent to begin formal work to
develop a global technical regulation
(GTR) on ESC in that year. Over the
course of several meetings of the United
Nations’ Economic Commission for
Europe (UNECE) World Forum for the
Harmonization of Vehicle Regulations
(WP.29) during 2007 and 2008, the
agency participated in successful efforts
that culminated in the establishment of
the ESC GTR (GTR No. 8) under the
1998 Global Agreement.” The U.S., as a
Contracting Party of the 1998 Agreement
that voted in favor of establishing this
GTR, is obligated under the Agreement
to initiate the process for adopting the
provisions of the GTR.8 We stated that
the September 2008 reconsideration rule
fulfilled the obligation of the U.S. to
initiate that process because the
regulatory text of the April 2007 final
rule, as amended by the September 2008
reconsideration rule, is consistent with
that of GTR No. 8.

B. Alliance’s Petition for
Reconsideration

We received one petition for
reconsideration of the September 2008
reconsideration rule from the Alliance.
The petition identified three areas in
which the Alliance believes there are
inconsistencies between FMVSS No.
126 and GTR No. 8.9 The Alliance also
provided a follow-up letter
recommending specific regulatory
language to address one of the issues
raised in its petition.10

First, the Alliance stated that the
provisions of FMVSS No. 126 and the
corresponding part of the table of
controls, telltales, and indicators in
FMVSS No. 101 related to the labeling
of multi-function controls is not
consistent with GTR No. 8. Second, the
Alliance stated that NHTSA did not
amend all of the necessary provisions to
allow for a two-part telltale. Third, the
Alliance stated that, unlike GTR No. 8,
FMVSS No. 126 does not allow for the
use of light weight outriggers for testing
vehicles weighing less than 1,588 kg

7 Although commonly referred to as the 1998
Global Agreement, this provision is more formally
titled the “1998 Agreement Concerning the
Establishing of Global Technical Regulations for
Wheeled Vehicles, Equipment and Parts which can
be Fitted and/or be Used on Wheeled Vehicles.”

8 While the 1998 Agreement obligates such
Contracting Parties to initiate rulemaking within
one year of the establishment of the GTR, it leaves
the ultimate decision of whether to adopt the GTR
into their domestic law to the parties themselves.

9Docket No. NHTSA-2008-0068, item 2.

10 Docket No. NHTSA—-2008-0068, item 3.

(3,500 Ibs.). The Alliance’s discussion of
these issues and our response is
described in detail in the next section.

III. Discussion and Analysis of Petition

A. ESC Control Identification

As amended by the September 2008
reconsideration rule, S5.4 of FMVSS No.
126 allows for the use of multi-function
controls to place the ESC system in a
noncompliant mode and for the use of
controls for other systems that have the
ancillary effect of placing the ESC
system in a noncompliant mode.
Pursuant to S5.4.4, a control for a
system that has the ancillary effect of
placing the ESC system in a
noncompliant mode need not be labeled
with an “ESC Off” identifier. No such
exclusion exists for a multi-function
control. Thus, a multi-function control
that can be used to place the ESC system
in a noncompliant mode must be
labeled with the “ESC Off” identifier.

GTR No. 8 also excludes controls for
a system that has the ancillary effect of
placing the ESC system in a
noncompliant mode from the
requirement that the control be labeled
with the “ESC Off” identifier. However,
GTR No. 8 has two additional
provisions that are not found in FMVSS
No. 126 related to two types of multi-
function controls. First, GTR No. 8
requires that a control for a multi-mode
ESC system, with at least one
noncompliant mode, be identified with
the “ESC” symbol with the text “OFF”
adjacent to the control position for a
noncompliant mode. Second, where an
ESC system is controlled by a multi-
functional control associated with a
multi-task display, the control itself is
not required to be identified with the
“ESC Off” identifier, but the driver
display is required to identify clearly to
the driver the control position for a
noncompliant mode with the “ESC Oft”
identifier. The Alliance petitioned the
agency to incorporate these two
provisions into FMVSS No. 126 to
achieve harmonization.

We are denying the portion of the
Alliance’s petition seeking amendment
to ESC control identification. We
believe that the ESC control
identification provisions of FMVSS No.
126 fully implement the provisions of
GTR No. 8, and that no further
amendment is necessary to achieve
harmonization. We address our reasons
with respect to each of the two types of
multi-function controls below.

First, regarding multi-function ESC
controls, such as the example in Figure
1, that include at least one function
designed to place the ESC system in a
mode or modes that would no longer

satisfy the performance requirements of
S5.2.1, S5.2.2, and S5.2.3 of FMVSS No.
126, we addressed such a control in the
September 2008 reconsideration rule.
We stated that the example set forth in
Figure 1 would not satisfy the
requirement that the “ESC Off”” label
(the “identifier”’) be adjacent to the
control that it identifies because the
telltale lamp is located between the two.
The definition of “adjacent”, as set forth
in S4 of FMVSS No. 101, requires that
the identifier of a control be both in
close proximity to the control and that
no other control, telltale, indicator,
identifier, or source of illumination
appear between the identifier and the
control. We suggested that this problem
could be solved by moving the lamp to
the other side of the label. If the lamp
was moved to the other side of the label,
the identifier “ESC Off” would be
adjacent to the “ESC Off” control.

The Alliance contends that adopting
the language of the GTR would
accommodate the specific control set
forth in Figure 1. However, even if we
made the amendment suggested by the
Alliance, the example set forth in Figure
1 would not meet the requirements of
FMVSS No. 101 because a source of
illumination would be located between
the control and the identifiers of the
various control positions. That is, the
Alliance’s concern with respect to the
example control in Figure 1 is not with
harmonization, but with the
requirements of FMVSS No. 101.
FMVSS No. 101 generally requires that
the identifiers of the various control
positions be adjacent to the control.
Otherwise, there would be nothing to
prohibit the identifiers of the various
control positions from being located in
a remote location.

Although the Alliance contends that
the language of GTR No. 8 would also
accommodate a push-button control that
must be pressed repeatedly in order to
cycle through multiple functions, we
find nothing in the text of GTR No. 8 or
the amendments suggested by the
Alliance that would allow any control
other than one similar to that set forth
in Figure 1. However, if the control
depicted in Figure 1 were operated by
pushing the control rather than turning
it, we again note that such a control
would be permissible if the lamp was
moved to the other side of the label.

The Alliance has offered no
compelling justification for changing
our position set forth in the September
2008 reconsideration rule that controls
similar to the one depicted in Figure 1
would be allowed simply by moving the
lamp to the other side of the label to
comply with FMVSS No. 101.
Therefore, we do not believe the
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Alliance’s suggested amendment to
accommodate multi-function controls is
necessary to harmonize FMVSS No. 126
with GTR No. 8.

Second, regarding ESC controls
incorporated into multi-function
controls with associated multi-task
display, we do not believe any
regulatory amendment is necessary to
accommodate such controls. There is a
general requirement, set forth in S5.1.3
of FMVSS No. 101, that the
identification of controls must be placed
on or adjacent to controls, and this
general requirement is applicable to
“ESC Off”” controls. However, S5.1.4 of
FMVSS No. 101 sets forth an exception
to this general requirement for multi-
function controls associated with a
multi-task display. Such controls must
meet the following five requirements set
forth in that section:

e The control must be visible to the
driver under defined conditions.

e The display must identify the
control with which it is associated
graphically or using words.

e If the control has layers, the top-
most layer must identify which control
is possible from the associated multi-
function control.

¢ The controls identified in Table 1
and Table 2 of FMVSS No. 101 (which
includes “ESC Off”’) must use the
identification specified in the table
whenever those functions are the active
function of the control.

e Associated displays may not
display telltales listed in Table 1 or
Table 2 (which includes “ESC Off”).

An “ESC Off” control may be
included in a multi-function control
with an associated multi-task display,
provided it meets the requirements of
S5.1.4 of FMVSS No. 101. We
acknowledge that preamble language in
the September 2008 reconsideration rule
suggested that controls used to navigate
through multiple functions (including
ESC Off) displayed in an information
center must be labeled with “ESC Off.”
We did not intend that statement to
apply to multi-function controls with an
associated multi-task display allowed by
FMVSS No. 101. We find nothing in the
text of FMVSS No. 126 that would
exclude “ESC Off” controls from being
included in such a multi-function
control with an associated multi-task
display permitted by FMVSS No. 101.
Accordingly, no amendment is
necessary to accommodate such
controls.

B. Two-Part Telltales

The Alliance acknowledged NHTSA’s
allowance of a two-part telltale in the
September 2008 final rule. However, the
Alliance stated that, although NHTSA

amended S5.3.3 of FMVSS No. 126 to
allow for a two-part telltale, S5.5.2 was
not modified and could be read to
prohibit the use of a two-part telltale.

As set forth in the April 2007 final
rule, S5.5.2 requires that the “ESC Off”
telltale be identified by the symbol for
“ESC Off” or the text “ESC OFF.” The
Alliance noted that GTR No. 8 requires
the telltale to be identified with the
symbol for “ESC Off,” the text “ESC
OFF,” or the word “OFF” on or adjacent
to either the ESC Off control or the ESC
malfunction telltale. The Alliance
requested that NHTSA amend S5.5.2 to
incorporate all of the provisions related
to two-part telltales as provided in GTR
No. 8.

We are denying the Alliance’s petition
to amend S5.5.2 because we do not
agree that S5.5.2 could be read to
prohibit the use of two-part telltales. A
two-part telltale is, by definition, the
addition of the word “OFF”’ adjacent to
the ESC malfunction telltale. The
acceptable “ESC Off” telltales listed in
S5.5.2 include the “ESC Off”” symbol or
the text “ESC OFF.” Both the “ESC Off”
symbol and the text “ESC OFF” place
the word “OFF”’ adjacent to what would
be considered an appropriate ESC
malfunction telltale. Accordingly, S5.5.2
does not prohibit the use of two-part
telltales.

Furthermore, the Alliance’s requested
language, which provides that the word
“OFF” on or adjacent to the control
referred to in S5.4 of FMVSS No. 126
(the “ESC Off” control) would be an
allowed “ESC Off” telltale, is
problematic. We cannot discern how the
word “OFF” on or adjacent to a control
would, by itself, constitute a two-part
telltale. As noted above, a two-part
telltale places the word “OFF”’ adjacent
to the illuminated ESC malfunction
telltale. The word “OFF”’ adjacent to the
control would only constitute a two-part
telltale if the control itself included the
illuminating ESC malfunction telltale.
Thus, by being adjacent to the control,
the word “OFF” would also be adjacent
to the telltale. But such a control would
not be a two-part telltale because the
word “OFF” was next to the control;
rather, it would be a two-part telltale
because the word “OFF”’ was adjacent
to the illuminated ESC malfunction
telltale. The agency is unaware of any
such design. Accordingly, it is not
necessary to accommodate two-part
telltales or achieve harmonization to
include language stating that the word
“OFF” on or adjacent to the control
referred to the “ESC Off”’ control would
be an allowed “ESC Off” telltale.

C. Lightweight Outriggers

The Alliance’s petition for
reconsideration also noted an
inconsistency between FMVSS No. 126
and GTR No. 8 regarding the use of
outriggers for testing light weight
vehicles weighing less than 1,588 kg
(3,500 Ib). Specifically, GTR No. 8
specifies three sizes of outriggers
depending on the weight of the vehicle,
while FMVSS No. 126 only specifies
two sizes of outriggers. The Alliance
noted that European and Asian markets
have a larger proportion of light weight
vehicles than the United States market.
However, the Alliance also cited recent
increases in fuel prices and demand by
consumers for smaller vehicles. The
Alliance noted in its petition that there
is at least one sport-utility vehicle that
weighs less than 1,588 kg (3,500 1b). The
Alliance predicted that, with increasing
fuel costs, it is likely that the United
States vehicle fleet, including light
trucks, will shift to lighter weight
vehicles, and that it would be necessary
to evaluate these smaller vehicles with
the light weight outrigger.

The testing procedures for FMVSS
No. 126 specify that trucks,
multipurpose passenger vehicles, and
buses are equipped with outriggers
when tested. Passenger cars need not be
tested with outriggers. Therefore, the
Alliance’s suggested change to FMVSS
No. 126 would only apply to lightweight
trucks, multipurpose passenger
vehicles, and buses under 1,588 kg
(3,500 1b) baseline weight.

The Alliance correctly noted in its
petition that GTR No. 8 and FMVSS No.
126 differ in their specifications for
outriggers on vehicles weighing less
than 1,588 kg (3,500 1b). While FMVSS
No. 126 specifies the use of a standard
outrigger for all vehicles with a baseline
weight under 2,722 kg (6,000 1b), GTR
No. 8 specifies the use of a standard
outrigger for vehicles weighing between
1,588 kg (3,500 1b) and 2,722 kg (6,000
lb) and a light outrigger for vehicles
weighing less than 1,588 kg (3,500 Ib).
FMVSS No. 126 does not specify the use
of lightweight outriggers for testing
trucks, multipurpose passenger
vehicles, or buses.

NHTSA grants the Alliance’s petition
with regard to the use of light outriggers
on lightweight trucks, multipurpose
passenger vehicles, and buses. Although
there are presently only a few trucks
with baseline weights of 1,588 kg (3,500
1b) or below, there is a possibility that
production of lightweight trucks may
increase in the future. To achieve
accuracy of testing of these lightweight
vehicles and to promote driver safety,
NHTSA is amending S6.3.4 to include
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the use of lightweight outriggers for
vehicles with a baseline weight of less
than 1,588 kg (3,500 1b). This
amendment has the effect of
harmonizing the provisions of FMVSS
No. 126 related to the use of outriggers
in testing with those of GTR No. 8.

D. Effective Date

Section 30111(d) of title 49, United
States Code, provides that a Federal
motor vehicle safety standard may not
become effective before the 180th day
after the standard is prescribed or later
than one year after it is prescribed
except when a different effective date is,
for good cause shown, in the public
interest. This rule makes amendments to
regulatory provisions that are subject to
phase-in and delayed effective dates
that were set forth in the April 2007
final rule. These amendments do not
impose new requirements on
manufacturers, but instead change the
outriggers the agency uses during
compliance testing of a very small
number of vehicles to increase the
testing accuracy. Therefore, good cause
exists for these amendments to be made
effective before the 180th day after
issuance of this final rule.

IV. Rulemaking Analyses and Notices

We have considered the impact of this
rulemaking action under Executive
Order 12866, “Regulatory Planning and
Review,” Executive Order 13563,
“Improving Regulation and Regulatory
Review,” and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed by the Office of
Management and Budget under those
two Executive Orders. This rule makes
several minor changes to the regulatory
text of FMVSS No. 126, and does not
increase the regulatory burden of
manufacturers. It has been determined

to be not “significant” under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures.

The agency has discussed the relevant
requirements of the Vehicle Safety Act,
the Regulatory Flexibility Act, Executive
Order 13132 (Federalism), Executive
Order 12988 (Civil Justice Reform),
Executive Order 13045 (Protection of
Children from Environmental Health
and Safety Risks), the Paperwork
Reduction Act, the National Technology
Transfer and Advancement Act, the
Unfunded Mandates Reform Act, and
the National Environmental Policy Act
in the April 2007 final rule cited above.
Those discussions are not affected by
these changes.

Privacy Act

Please note that any one is able to
search the electronic form of all
documents received into any of our
dockets by the name of the individual
submitting the document (or signing the
document, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(Volume 65, Number 70; Pages 19477—
78), or you may visit http://
www.dot.gov/privacy.html.

V. Regulatory Text
List of Subjects in 49 CFR Parts 571

Imports, Motor vehicle safety,
Reporting and recordkeeping
requirements, Tires.

In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
of Title 49 continues to read as follows:

AuthOI‘ity: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

m 2. In section 571.126, revise S6.3.4 to
read as follows:

§571.126 Standard No. 126; Electronic
stability control systems.
* * * * *

56.3.4 Outriggers. Outriggers are
used for testing trucks, multipurpose
passenger vehicles, and buses. Vehicles
with a baseline weight less than 1,588
kg (3,500 lbs) are equipped with “light”
outriggers. Vehicles with a baseline
weight equal to or greater than 1,588 kg
(3,500 lbs) and less than 2,722 kg (6,000
lbs) are equipped with “standard”
outriggers. Vehicles with a baseline
weight equal to or greater than 2,722 kg
(6,000 lbs) are equipped with “heavy”
outriggers. A vehicle’s baseline weight
is the weight of the vehicle delivered
from the dealer, fully fueled, with a 73
kg (160 1b) driver. Light outriggers are
designed with a maximum weight of 27
kg (59.5 Ib) and a maximum roll
moment of inertia of 27 kg-m2 (19.9 ft-
lb-sec?). Standard outriggers are
designed with a maximum weight of 32
kg (70 1b) and a maximum roll moment
of inertia of 35.9 kg-m2 (26.5 ft-1b-sec2).
Heavy outriggers are designed with a
maximum weight of 39 kg (86 1b) and
a maximum roll moment of inertia of
40.7 kg-m2 (30.0 ft-1b-sec?).

* * * * *
Issued on: August 31, 2011.

David L. Strickland,

Administrator.

[FR Doc. 2011-23092 Filed 9-8-11; 8:45 am]
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY
10 CFR Part 431

RIN 1904-AC04

Efficiency and Renewables Advisory
Committee, Appliance Standards
Subcommittee, Negotiated Rulemaking
Subcommittee/Working Group for
Liquid-Immersed and Medium-Voltage
Dry Type Transformers

AGENCY: Department of Energy, Office of
Energy Efficiency and Renewable
Energy.

ACTION: Notice of open meeting.

SUMMARY: This document announces an
open meeting of the Negotiated
Rulemaking Working Group for Liquid-
Immersed and Medium-Voltage Dry
Type Transformers (hereafter “MV
Group”). The MV Group is a working
group within the Appliance Standards
Subcommittee of the Efficiency and
Renewables Advisory Committee
(ERAC). The purpose of the MV Group
is to discuss and, if possible, reach
consensus on a proposed rule for
regulating the energy efficiency of
distribution transformers, as authorized
by the Energy Policy Conservation Act
(EPCA) of 1975, as amended, 42 U.S.C.
6313(a)(6)(C) and 6317(a). A separate
Working Group on Low-Voltage Dry
Type Transformers is being convened to
discuss and, if possible, reach
consensus on a proposed rule for
regulating the energy efficiency of low-
voltage transformers, as authorized by
the Energy Policy Conservation Act
(EPCA) of 1975, as amended, 42 U.S.C.
6313(a)(6)(C) and 6317(a) [76 FR 50148].

DATES: Thursday, September 15, 2011—
9 a.m.—5 p.m.

Friday, September 16, 2011—9 a.m.—
3 p.m.
ADDRESSES: Department of Energy,
Forrestal Building, 1000 Independence
Avenue, SW., Rooms 1E-245 and 8E—
089, Washington, DC 20585. Please
arrive at least 30 minutes early for
building entry requirements, see the

Public Participation section for more
information.

FOR FURTHER INFORMATION CONTACT: John
Cymbalsky, U.S. Department of Energy,
Office of Building Technologies (EE-2]),
1000 Independence Avenue, SW.,
Washington, DC 20585—-0121.
Telephone: (202) 287-1692. E-mail:
John.Cymbalsky@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

Background: DOE has decided to use
the negotiated rulemaking process to
develop proposed energy efficiency
standards for distribution transformers.
The primary reasons for using the
negotiated rulemaking process for
developing a proposed Federal standard
is that stakeholders strongly support a
consensual rulemaking effort and DOE
believes such a regulatory negotiation
process will be less adversarial and
better suited to resolving the complex
technical issues raised by this
rulemaking. An important virtue of
negotiated rulemaking is that it allows
expert dialog that is much better than
traditional techniques at getting the
facts and issues right and will result in
a proposed rule that will effectively
reflect Congressional intent.

A regulatory negotiation will enable
DOE to engage in direct and sustained
dialog with informed, interested, and
affected parties when drafting the
proposed regulation that is then
presented to the public for comment.
Gaining this early understanding of all
parties’ perspectives allows DOE to
address key issues at an earlier stage of
the process, thereby allowing more time
for an iterative process to resolve issues.
A rule drafted by negotiation with
informed and affected parties is more
likely to maximize benefits while
minimizing unnecessary costs than one
conceived or drafted without the
opportunity for sustained dialog among
interested and expert parties. DOE
anticipates that there will be a need for
fewer substantive changes to a proposed
rule developed under a regulatory
negotiation process prior to the
publication of a final rule.

To the maximum extent possible,
consistent with the legal obligations of
the Department, DOE will use the
consensus of the advisory committee or
subcommittee as the basis for the rule
the Department proposes for public
notice and comment.

Membership: The Members of the MV
Group were chosen from nominations

submitted in response to the
Department of Energy’s call for
nominations published in the Federal
Register on Friday, July 29, 2011 [76 FR
45471]. The selections are designed to
ensure a broad and balanced array of
stakeholder interests and expertise on
the negotiating working group for the
purpose of developing a rule that is
legally and economically justified,
technically sound, fair to all parties, and
in the public interest. All meetings are
open to all stakeholders and the public,
and participation by all is welcome
within boundaries as required by the
orderly conduct of business. The
Members of the MV Group are as
follows:

e Richard Anderson (Fayetteville
PWCQ)

e Tim Ballo (Earthjustice)

e Scott Beck (Lakeview Metals)

¢ John Caskey (NEMA)

e Jerry Corkran (Cooper Power
Systems)

¢ John Cymbalsky (DOE)

e Andrew DeLaski (ASAP)

e Tom Eckman (NWPower and
Conservation Council)

¢ Gary Fernstrom (PG&E)

e Carlos Gaytan (GE Prolec)

e Robert Greeson (Federal Pacific)

e Bruce Hirsch (Baltimore Gas and
Electric)

¢ Gerald Hodge (Howard Industries)
Phil Hopkinson (HVOLT)

Michael Hyland (APPA)

David Millure (Metglas)

Steve Nadel (ACEEE)

Wes Patterson (ABB)

Eric Petersen (AK Steel)

Ray Polinski (Allegheny Ludlum)

e Steve Rosenstock (Edison Electric
Institute)

¢ Robin Roy (NRDC)

e Robert Saint (NRECA)

e Chuck Simmons (Progress Energy)

e Mark Stoering (Xcel Energy;
member of ERAC)

Purpose of the Meeting: To launch the
process of seeking consensus on a
proposed rule for the energy efficiency
of liquid-immersed and medium-voltage
dry type distribution transformers, as
authorized by the Energy Policy
Conservation Act (EPCA) of 1975, as
amended, 42 U.S.C. 6313(a)(6)(C) and
6317(a).

Tentative Agenda: The meeting will
start at 9 a.m. and will conclude at 5
p.m. on Thursday, September 15, 2011,
in room 1E-245 and reconvene on
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Friday, September 16, 2011, from 9 a.m.
until 3 p.m. in room 8E-089. The
tentative meeting agenda includes
introductions, agreement on facilitator
and rules of procedure, presentations
from DOE consultants on the results of
their revised analysis of alternative
candidate standard levels, and
identification of the issues to be
addressed by the negotiations, and any
outstanding data needs.

Public Participation: Members of the
public are welcome to observe the
business of the meetings and to make
comments related to the issues being
discussed at appropriate points, when
called on by the moderator. The
facilitator will make every effort to hear
the views of all interested parties within
limits required for the orderly conduct
of business. To attend the meeting and/
or to make oral statements regarding any
of the items on the agenda, e-mail
erac@ee.doe.gov no later than 5 p.m.,
Thursday, September 8, 2011. Please
include “MV Work Group 091511” in
the subject line of the message. An early
confirmation of attendance will help
facilitate access to the building more
quickly. In the e-mail, please provide
your name, organization, citizenship
and contact information. Space is
limited.

Anyone attending the meeting will be
required to present government-issued
identification. Foreign nationals will be
required, per DOE security protocol, to
complete a questionnaire no later than
one week prior to the meeting,
Thursday, September 8, 2011.

Participation in the meeting is not a
prerequisite for submission of written
comments. ERAC invites written
comments from all interested parties. If
you would like to file a written
statement with the committee, you may
do so either by submitting a hard or
electronic copy before or after the
meeting. Electronic copy of written
statements should be e-mailed to
erac@ee.doe.gov.

Minutes: The minutes of the meeting
will be available for public review at
http://www.erac.energy.gov.

Issued in Washington, DC, on August 29,
2011.

LaTanya R. Butler,

Acting Deputy Committee Management
Officer.

[FR Doc. 201122457 Filed 9-8-11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1140
[Docket No. FDA-2011-N-0467]
RIN 0910-AG43

Non-Face-to-Face Sale and
Distribution of Tobacco Products and
Advertising, Promotion, and Marketing
of Tobacco Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is issuing this
advance notice of proposed rulemaking
(ANPRM) to obtain information related
to the regulation of non-face-to-face sale
and distribution of tobacco products
and the advertising, promotion, and
marketing of tobacco products. FDA is
taking this action as part of its
implementation of the Family Smoking
Prevention and Tobacco Control Act
(Tobacco Control Act). FDA is
requesting comments, data, research, or
other information related to non-face-to-
face sale and distribution of tobacco
products; the advertising, promotion,
and marketing of such products; and the
advertising of tobacco products via the
Internet, e-mail, direct mail, telephone,
smart phones, and other communication
technologies that can be directed to
specific recipients.

DATES: Submit either electronic or
written comments by December 8, 2011.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2011-N—
0467 and/or RIN number 0910-AG43,
by any of the following methods:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

o Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2011-N-0467 and

Regulatory Information Number (RIN
0910—AG43) for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov, insert the docket
number found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: Beth
Buckler, Center for Tobacco Products,
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850—
3229, 877-287-1373,
beth.buckler@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Tobacco Control Act, enacted on
June 22, 2009, amends the Federal Food,
Drug, and Cosmetic Act (the FD&C Act)
and provides FDA with the authority to
regulate tobacco products (Pub. L. 111—
31, 123 Stat. 1776). Among other things,
the Tobacco Control Act requires FDA
to issue regulations, by October 1, 2011,
regarding the sale and distribution of
tobacco products that occur through
means other than a direct, face-to-face
exchange between a retailer and a
consumer (I.e., a non-face-to-face or
remote sale) in order to prevent the sale
and distribution of tobacco products to
individuals who have not attained the
minimum age established by applicable
law for the purchase of such products,
including requirements for age
verification (section 906(d)(4)(A)(i) of
the FD&C Act (21 U.S.C.
3871(d)(4)(A)(1))). The Tobacco Control
Act also requires FDA to issue
regulations, by April 1, 2012, to address
the promotion and marketing of tobacco
products that are sold or distributed
through a non-face-to-face exchange in
order to protect individuals who have
not attained the minimum age
established by applicable law for the
purchase of such products (section
906(d)(4)(A)(ii)). Furthermore, section
906(d)(1) of the FD&C Act provides that
the Secretary of Health and Human
Services (the Secretary) may by
regulation require restrictions on the
sale and distribution of a tobacco
product, including restrictions on the
access to, and the advertising and
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promotion of, the tobacco product, if the
Secretary determines that such
regulation would be appropriate for the
protection of the public health.

On March 31, 2010, following the
enactment of the Tobacco Control Act,
and before FDA could issue the
regulations required by section
906(d)(4)(A) of the FD&C Act, the
Prevent All Cigarette Trafficking (PACT)
Act of 2009 (Pub. L. 111-154; 124 Stat.
1087) became law. Among other things,
the PACT Act makes cigarettes and
smokeless tobacco ! nonmailable matter,
with certain exceptions, and requires
Internet and other remote sellers to
comply with all State, local, Tribal, and
other laws that apply generally to sales
of cigarettes or smokeless tobacco that
occur entirely within the State in which
the cigarettes or smokeless tobacco
products are delivered, including laws
imposing restrictions on sales to minors
(18 U.S.C. 1716E, 15 U.S.C. 376a(a)(3)).
In addition, the PACT Act requires
Internet and other remote sellers to:

(1) Verity the age of their customers
prior to the sale through the use of
commercially-available databases to
ensure, among other things, that the
purchaser is at least the minimum age
required by law at the place of delivery,
and (2) use a method of delivery that
requires verification of the age and
identification of the person accepting
delivery of the product to ensure that
the person is at least the minimum age
required by law at the place of delivery
(15 U.S.C. 376a(b)(4)). The PACT Act
also directs the Attorney General of the
United States to create and distribute a
list of delivery sellers of cigarettes or
smokeless tobacco that are not in
compliance with the PACT Act. This list
will be provided to the attorney general
and tax administrator of every State,
common carriers and other persons that
deliver small packages to consumers in
interstate commerce, including the U.S.
Postal Service, and any other person
that can promote the effective
enforcement of the PACT Act (15 U.S.C.
376a(e)(1)(A)). The U.S. Postal Service
and the Department of Justice’s Bureau
of Alcohol, Tobacco, Firearms and
Explosives are responsible for
implementing the provisions of the
PACT Act.

FDA has determined that additional
information is needed about the non-
face-to-face sale and distribution of
tobacco products prior to issuing the
regulations required by section
906(d)(4)(A)() of the FD&C Act.

1The PACT Act defines the terms “‘cigarettes”
and “smokeless tobacco” differently than the FD&C
Act (see 15 U.S.C. 375(a)(2) and (a)(12) of the PACT
Act and section 900(3) and (18) of the FD&C Act).

Furthermore, because the enactment of
the PACT Act affects the non-face-to-
face sale and distribution of cigarettes
and smokeless tobacco, FDA is seeking
information about how non-face-to-face
sale and distribution practices for
cigarettes and smokeless tobacco have
changed or will change in light of the
PACT Act and its implementing
regulations (75 FR 29662, May 27, 2010;
75 FR 35302, June 22, 2010). FDA also
has determined that additional
information is needed about the
advertising, promotion, and marketing
of tobacco products prior to issuing
regulations under sections
906(d)(4)(A)(ii) and 906(d)(1) of the
FD&C Act. Specifically, FDA is seeking
information about the advertising,
promotion, and marketing of tobacco
products sold or distributed through a
non-face-to-face exchange. In addition,
given the rapid expansion of the
Internet and mobile technologies, FDA
is seeking information about the
advertising of tobacco products via the
Internet, e-mail, direct mail, telephone,
smart phones, and other communication
technologies that can be directed to
specific recipients.

FDA believes that issuing an ANPRM
is the best approach for ensuring that
the Agency has the information it needs
to issue effective regulations under that
section. FDA intends to use the
information submitted in response to
this document to inform its regulation of
the sale and distribution of tobacco
products through a non-face-to-face
exchange and the advertising,
promotion, and marketing of tobacco
products.

II. Request for Comments and
Information

FDA is seeking data, research,
information, and comments related to
the following:

A. Non-Face-to-Face Sale and
Distribution of Tobacco Products

1. Other than direct mail, catalog, and
Internet sales, what types of non-face-to-
face sales and distribution methods are
used to sell or distribute tobacco
products to consumers?

2. Do the non-face-to-face sales and
distribution methods differ depending
on the type of tobacco product being
sold (e.g., cigarettes, smokeless tobacco,
or other products ‘“made or derived
from tobacco” subject to the Tobacco
Control Act)? If so, how?

3. What are the methods used by
minors to acquire tobacco products
through a non-face-to-face exchange?

a. Which of these methods are minors
most successful in using to obtain
tobacco products?

b. What are the best data sources
(other than Federal Government
surveys) for information about the
extent and character of such purchases
by minors?

4. Since the enactment of the PACT
Act, have minors found alternative
methods to purchase and/or acquire
cigarettes or smokeless tobacco products
by a means other than a face-to-face
exchange? If so, what are they?

5. What are the current technologies,
procedures, or other methods used to
ensure that the purchaser of a tobacco
product through a non-face-to-face
exchange is an adult, including age and
ID verification?

a. How effective are these methods at
preventing minors’ access to tobacco
products through a non-face-to-face
exchange?

b. If these methods are not effective,
which other technologies, procedures,
or methods would work more effectively
to prevent minors’ access to tobacco
products through a non-face-to-face
exchange?

c. Do these methods differ depending
on the type of non-face-to-face exchange
(e.g., Internet, direct mail, catalog,
telephone, etc.)? If so, how?

d. Is requiring an adult (whether or
not the person who placed an order) to
sign for the delivery of tobacco products
adequate to ensure that tobacco
products purchased through a non-face-
to-face exchange are not delivered to
minors? Or, is it necessary to require
that the products be delivered only to
the person who ordered them? Are there
other requirements that could be placed
on the delivery of tobacco products to
prevent their delivery to minors?

6. What payment methods are used
for the sale of tobacco products through
non-face-to-face exchanges? Do these
payment methods differ depending on
the type of tobacco product purchased?
If so, how?

7. To what extent are tobacco
products sold through a non-face-to-face
exchange sold at substantially lower
prices than the same types of tobacco
products sold through a face-to-face
exchange? Do the price differences vary
depending on the type of tobacco
product purchased? If so, how?

8. What means are used to deliver
tobacco products sold to consumers
through non-face-to-face exchanges?

a. Do these means of delivery differ
depending on the type of non-face-to-
face exchange (e.g., Internet, direct mail,
catalog, etc.)? If so, how?

b. Do these means of delivery differ
depending on the type of tobacco
product sold? If so, how?
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c. Do these means of delivery differ
depending on the location of the seller
and/or purchaser? If so, how?

9. What strategies, if any, are used by
tobacco product manufacturers to
ensure that their tobacco products are
not sold or distributed to minors
through non-face-to-face exchanges by
parties other than the manufacturer?

a. Do tobacco product manufacturers
verify the effectiveness of these
strategies? If so, how?

b. Are there any data available to
verify the effectiveness of these
strategies? If so, what are they?

10. How can FDA most effectively
partner with other Federal agencies and
State, local, territorial, and Tribal
governments to prevent the sale and
distribution of tobacco products to
minors through non-face-to-face
exchanges?

B. Advertising, Promotion, and
Marketing of Tobacco Products

11. What forms of advertising,
promotion, and marketing are used to
promote the sale of tobacco products
through non-face-to-face exchanges?

a. What are the current trends in these
forms of advertising, promotion, and
marketing?

b. Which of these forms of
advertising, promotion, and marketing
are appealing to minors?

c. Are there themes or techniques
used in these forms of advertising,
promotion, and marketing that are
appealing to minors?

12. How are the Internet, e-mail,
direct mail, telephone, smartphones,
and other communication technologies
used to direct tobacco product
advertising, marketing, and promotion
messages to specific recipients?

a. What are the current trends in these
forms of advertising, promotion, and
marketing?

b. Which of these forms of
advertising, promotion, and marketing
are appealing to minors?

c. Are there themes or techniques
used in these forms of advertising,
promotion, and marketing that are
appealing to minors?

d. To what extent are databases with
individual tobacco user information
used to direct tobacco product
advertising, marketing, and promotion
messages to specific recipients?

13. What technologies, procedures or
other methods are currently used by the
tobacco industry (including, but not
limited to, manufacturers, importers,
distributors, and retailers) to restrict or
minimize a minor’s exposure to the
forms of advertising, promotion, and
marketing of tobacco products described

in questions 11 and 12 of section I.B of
this document?

a. How effective are these methods at
restricting or minimizing such
exposure?

b. If these methods are not effective,
what other technologies, procedures, or
methods would work more effectively to
restrict or minimize the exposure of
minors to such advertising, promotion,
and marketing?

c. Would the technologies,
procedures, or other methods described
in question 13b prevent such tobacco
product advertising, promotion, and
marketing from reaching adult
consumers? If so, what alternatives are
available to minimize minors’ exposure
while still enabling tobacco product
information to be communicated to
adults?

d. To the extent that minors’ exposure
to tobacco product advertising,
promotion, and marketing cannot be
eliminated, what restrictions or
requirements could be placed on such
advertising, promotion, and marketing
to minimize its appeal to or influence
on minors who are exposed to it?

e. Would the technologies,
procedures, or other methods described
in question 13d of section IL.B of this
document prevent the communication
of tobacco product information to adult
consumers? If so, what alternatives are
available to minimize minors’ exposure
while still enabling tobacco product
information to be communicated to
adults?

14. Given the rapid growth of social
media (e.g., Facebook, Twitter,
YouTube, etc.), how can minors’
exposure to tobacco product advertising,
promotion, and marketing through these
types of media be restricted or
minimized?

III. Submission of Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be viewed electronically
at http://www.regulations.gov or by
visiting the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

Authority: The ANPRM is issued under
section 906 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 387f) and under the
authority of the Commissioner of Food and
Drugs.

Dated: September 2, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-23096 Filed 9-8—11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Parts 1202 and 1206
[Docket No. ONRR-2011-0004]
RIN 1012-AA00

Workshops To Discuss Revisions to
Federal and Indian Coal Valuation
Regulations: Advance Notice of
Proposed Rulemaking

AGENCY: Office of Natural Resources
Revenue, Interior.
ACTION: Notice of Public Workshops.

SUMMARY: The Office of Natural
Resources Revenue (ONRR) announces
three public workshops to discuss
specific issues regarding the existing
royalty valuation regulations at 30 CFR
parts 1202 and 1206 for coal produced
from Federal and Indian leases.

DATES: The public workshop dates and
cities are:

Workshop 1—October 12, 2011
(8:30 a.m.—12 p.m. mountain time) in
Denver, Colorado.

Workshop 2—October 18, 2011
(8:30 a.m.—12 p.m., central time) in
St. Louis, Missouri.

Workshop 3—October 20, 2011
(8:30 a.m.—12 p.m. mountain time) in
Albuquerque, New Mexico.
ADDRESSES: The public workshop
locations are:

Workshop 1—Office of Natural
Resources Revenue, Denver Federal
Center, 6th Avenue and Kipling Street,
Building 85, Auditoriums A-D, Denver,
Colorado 80226, telephone number
(303) 231-3585.

Workshop 2—Marriott St. Louis
Airport, 10700 Pear Tree Lane, St.
Louis, Missouri 63134, telephone
number (314) 423-9700.

Workshop 3—Bureau of Land
Management, Albuquerque District
Office, 435 Montano Road, NW.,
Albuquerque, New Mexico 87102,
telephone number (505) 761-8700.
FOR FURTHER INFORMATION CONTACT: Hyla
Hurst, Regulatory Specialist, Office of
Natural Resources Revenue, P.O. Box
25165, MS 61013C, Denver, Colorado
80225, telephone (303) 231-3495, fax
number (303) 233-2225, e-mail
hyla.hurst@onrr.gov.

SUPPLEMENTARY INFORMATION: The
comment period for the Advance Notice
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of Proposed Rulemaking (ANPR) for
Federal and Indian coal valuation
closed on July 26, 2011. The ONRR
received responses from 11 commenters
representing industry, a tribe, a state, a
community group (representing several
member groups), 2 coal publications,
and 3 trade groups. We appreciate the
feedback and hope to obtain additional
input at the public workshops. You may
find it helpful to review the comments
prior to your attendance at one of the
workshops. You may access the
comments at http://www.onrr.gov/
Laws R D/PubComm/AA00rmpc.htm.

As indicated in the ANPR, the
intention of this rulemaking process is
to provide regulations that would (1)
Offer greater simplicity, certainty,
clarity, and consistency in production
valuation for mineral lessees and
mineral revenue recipients; (2) be easy
to understand; (3) decrease industry’s
compliance costs; and (4) provide early
certainty to industry and ONRR that
companies have paid every dollar due.

The ONRR is seeking further public
comment on the following issues:

(1) Using index prices to value coal.
Commenters were mixed on the subject
of using index prices to value coal.
Some commenters noted the perceived
lack of available indices or pricing
mechanisms for some regions and for
Indian coal. If ONRR does move forward
in using index prices to value coal for
royalty purposes on a limited basis, for
what regions does this approach make
sense?

(2) Examining possible alternatives for
the use of gross proceeds to value coal
sold at arm’s-length. Commenters
generally provided that no changes to
arm’s-length valuation were necessary.
Is there any support to develop
alternatives for the use of gross proceeds
in valuing coal sold at arm’s length?

(3) Examining possible alternatives to
improve non-arm’s-length valuation.
Comments on this issue were mixed.
The ONRR invites more specific
comments on the reasons that current
rules should be maintained or revised
and other suggestions to improve non-
arm’s-length coal valuation regulations.

(4) Examining the possible use of
separate valuation methods for lessees
that are coal cooperatives or for lessees
that consume their coal. Comments on
this issue were divided. The ONRR
invites comments on whether separate
valuation methods are needed for coal
cooperatives and lessees that consume
lease coal and suggestions regarding
methodologies that would be
appropriate.

(5) Simplifying the methods for
determining coal transportation and
washing allowances. Comments on this

issue were generally in favor of
maintaining the status quo and basing
allowances on reasonable, actual costs.
However, ONRR invites suggestions
regarding other methodologies that
would simplify the determination of
transportation and washing allowances.

The ONRR is also interested in
receiving comments on any other
alternative valuation methodologies that
would provide additional levels of
clarity, efficiency, and early certainty to
the industry and Federal Government.
In addition to the specific issues
identified above, we invite participants
to comment on any other significant
issues impacting the value of Federal
and Indian coal for royalty purposes.

Executive Order 13175 requires the
Federal Government to consult and
collaborate with the Indian community
(tribes and individual Indian mineral
owners) in the development of Federal
policies that impact the Indian
community. The locations of the
workshops were chosen to allow for
increased participation by the Indian
community.

We encourage stakeholders and
members of the public to participate.
The workshops will be open to the
public without advance registration;
however, attendance may be limited to
the space available at each venue. For
building security measures, each person
may be required to present a picture
identification to gain entry to the
meetings.

Dated: September 2, 2011.
Gregory J. Gould,

Director for Office of Natural Resources
Revenue.

[FR Doc. 2011-23140 Filed 9-8-11; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF THE INTERIOR

Office of Natural Resources Revenue

30 CFR Parts 1202 and 1206
[Docket No. ONRR-2011-0005]
RIN 1012-AA01

Workshops To Discuss Revisions to
Federal Oil and Gas Royalty Valuation
Regulations: Advance Notice of
Proposed Rulemaking

AGENCY: Office of Natural Resources
Revenue, Interior.

ACTION: Notice of public workshops.

SUMMARY: The Office of Natural
Resources Revenue (ONRR) announces
three public workshops to discuss
specific issues regarding the existing
Federal oil and gas royalty valuation

regulations at 30 CFR parts 1202 and
1206 for o0il and gas produced from
Federal onshore and offshore oil and gas
leases.

DATES: The public workshop dates and
cities are:

Workshop 1—September 27, 2011
(8:30 a.m. to 12 p.m. central time) in
Houston, Texas.

Workshop 2—September 29, 2011
(8:30 a.m. to 12 p.m. eastern time) in
Washington DC.

Workshop 3—October 4, 2011
(8:30 a.m. to 12 p.m. mountain time) in
Denver, Colorado.

ADDRESSES: The public workshop
locations are:

Workshop 1—JW Marriott Houston,
5150 Westheimer Road, Houston, Texas
77056-5506, telephone number (713)
961-1500.

Workshop 2—Main Interior Building,
1849 C Street, NW, Washington, DC
20240 (Yates Auditorium), telephone
number (202) 254-5573.

Workshop 3—Office of Natural
Resources Revenue, Denver Federal
Center, 6th Avenue and Kipling Street,
Building 85, Auditoriums A-D, Denver,
Colorado 80226, telephone number
(303) 231-3585.

FOR FURTHER INFORMATION CONTACT: Hyla
Hurst, Regulatory Specialist, Office of
Natural Resources Revenue, P.O. Box
25165, MS 61013C, Denver, Colorado
80225, telephone (303) 231-3495, fax
number (303) 233—-2225, e-mail
hyla.hurst@onrr.gov.

SUPPLEMENTARY INFORMATION: The
comment period for the Advance Notice
of Proposed Rulemaking (ANPR) for
Federal oil and gas valuation closed on
July 26, 2011. The ONRR received
responses from 19 commenters
representing states, industry, industry
trade associations, and the general
public. We appreciate the feedback and
hope to obtain additional input at the
public workshops. You may find it
helpful to review the comments prior to
your attendance at one of the
workshops. You may access the
comments at http://www.onrr.gov/
Laws R D/PubComm/AAO1rmpc.htm.
As indicated in the ANPR, the
intention of this rulemaking process is
to provide regulations that would (1)
Offer greater simplicity, certainty,
clarity, and consistency in production
valuation for mineral lessees and
mineral revenue recipients; (2) be easy
to understand; (3) decrease industry’s
compliance costs; and (4) provide early
certainty to industry and ONRR that
companies have paid every dollar due.
The ONRR is seeking further public
comment on the following issues:


http://www.onrr.gov/Laws_R_D/PubComm/AA00rmpc.htm
http://www.onrr.gov/Laws_R_D/PubComm/AA00rmpc.htm
http://www.onrr.gov/Laws_R_D/PubComm/AA01rmpc.htm
http://www.onrr.gov/Laws_R_D/PubComm/AA01rmpc.htm
mailto:hyla.hurst@onrr.gov

Federal Register/Vol. 76, No. 175/Friday, September 9, 2011/Proposed Rules

55839

(1) Using index prices to value oil and
gas. Commenters generally agreed that
the use of index pricing to determine
the value of Federal o0il production for
royalty purposes under the existing
rules is working well. The ONRR invites
other suggestions to improve the oil
valuation regulations. Comments on the
use of index pricing in valuing Federal
gas for royalty purposes were sharply
divided. The ONRR invites more
specific comments as to whether index
pricing could possibly replace gross
proceeds in valuing Federal gas
production.

(2) Examining possible alternatives to
the requirement to track costs for
determining gas transportation.
Comments on this issue were divided.
The ONRR invites specific comments on
alternative methods for calculating
actual transportation costs that would
adjust for location differences between
the lease or unit and the index pricing
point.

(3) Considering accounting for the
value of liquid hydrocarbons contained
in the gas stream by applying an
adjustment or “bump” to the index
price. Generally, commenters provided
that they would support an alternative
method for calculating the actual costs
to process gas if it were truly revenue
neutral. However, ONRR invites
suggestions regarding other
methodologies that would simplify the
valuation and reporting of processed
gas.

(4) The ONRR also is interested in
receiving comments on any other
alternative valuation methodologies that
would provide additional levels of
clarity, efficiency, and early certainty to
the industry and Federal Government.
In addition to the specific issues
identified above, we invite participants
to comment on any other significant
issues impacting the value of Federal oil
and natural gas for royalty purposes.

We encourage stakeholders and
members of the public to participate.
The workshops will be open to the
public without advance registration;
however, attendance may be limited to
the space available at each venue. For
building security measures, each person
may be required to present a picture
identification to gain entry to the
meetings.

Dated: September 2, 2011.
Gregory J. Gould,

Director for Office of Natural Resources
Revenue.

[FR Doc. 2011-23104 Filed 9-8—11; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF THE TREASURY
Office of the Secretary

31 CFR Part 1

RIN 1505-AC31

Privacy Act of 1974; Proposed
Implementation

AGENCY: Departmental Offices, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
the Department of the Treasury gives
notice of a proposed amendment to this
part to exempt a system of records from
certain provisions of the Privacy Act.
DATES: Comments must be received no
later than October 11, 2011.
ADDRESSES: Written comments should
be sent to the Department of the
Treasury, Office of Civil Rights and
Diversity, 1500 Pennsylvania Avenue,
NW., Washington, DC 20220. The
Department will make such comments
available for public inspection and
copying in the Department’s Library,
Room 1428, Main Treasury Building,
1500 Pennsylvania Avenue, NW.,
Washington, DC 20220, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect
comments by telephoning (202) 622—
0990 (not a toll-free line). You may also
submit comments through the Federal
rulemaking portal at http://
www.regulations.gov (follow the
instructions for submitting comments).
All comments, including attachments
and other supporting materials, received
are part of the public record and subject
to public disclosure. You should submit
only information that you wish to make
available publicly.

FOR FURTHER INFORMATION CONTACT:
Mariam G. Harvey, Department of the
Treasury, 1500 Pennsylvania Avenue,
NW., Washington, DC 20220, at (202)
622-0316, (202) 6220367 (fax), or via
electronic mail at
ocrd.comments@do.treas.gov.

SUPPLEMENTARY INFORMATION: Under 5
U.S.C. 552a(k)(2), the head of a Federal
agency may promulgate rules to exempt
a system of records from certain
provisions of 5 U.S.C. 552a if the system
of records is “investigatory material
compiled for law enforcement purposes,
other than material within the scope of
subsection (j)(2).” To the extent that this
system of records contain investigative
material within the provision of 5 U.S.C.
552a(k)(2), the Department of the
Treasury proposes to exempt the
Treasury .013—Department of the

Treasury Civil Rights Complaints and
Compliance Review Files, from various
provisions of the Privacy Act pursuant
to 5 U.S.C. 552a(k)(2).

The proposed rule will create a new
table in paragraph 31 CFR 1.36(g)(1)
under the heading designated as “(i)
Treasury.” The system of records
entitled “Treasury .013—Department of
the Treasury Civil Rights Complaints
and Compliance Review Files” will be
added to the table under (i). The current
heading “Departmental Offices:” and
the associated table will be designated
as ““(ii).” Paragraphs (ii) through (xiii)
are re-designated (iii) through (xiv)
respectively.

The Department of the Treasury
(Treasury) is publishing the notice of
the new system of records separately in
the Federal Register.

The proposed exemption under 5
U.S.C. 552a(k)(2) for the above system of
records is from provisions 5 U.S.C.
552a(c)(3), (d)(1), (d)(2), (d)(3), (d)(4),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(1), and
(f). Exemptions from these particular
subsections are justified on a case-by-
case basis to be determined at the time
a request is made for the following
reasons:

1.5 U.S.C. 552a(c)(3) requires an
agency to make accountings of
disclosures of a record available to the
individual named in the record upon
his or her request. The accountings must
state the date, nature, and purpose of
disclosures of the record and the names
and addresses of recipients. Making
accountings of disclosures available to
the subjects of investigations would
alert them to the fact that an
investigation is being conducted into
their activities as well as identify the
nature, scope, and purpose of that
investigation. The subjects of
investigations, if provided an
accounting of disclosures, would be able
to take measures to avoid detection or
apprehension by destroying or
concealing evidence that would form
the basis for detection or apprehension.

2.5 U.S.C. 552a(d)(1), (e?[‘l)(H), and
(f)(2), (3), and (5) grant individual
access, or concern procedures by which
an individual may gain access, to
records pertaining to themselves.
Disclosure of this information to the
subjects of investigations would provide
individuals with information
concerning the nature and scope of any
current investigation, may enable them
to avoid detection or apprehension, may
enable them to destroy or alter evidence
of criminal conduct that would form the
basis for their arrest, and could impede
the investigator’s ability to investigate
the matter. In addition, permitting
access to investigative files and records


http://www.regulations.gov
http://www.regulations.gov
mailto:ocrd.comments@do.treas.gov

55840

Federal Register/Vol. 76, No. 175/Friday, September 9, 2011/Proposed Rules

could disclose the identity of
confidential sources and the nature of
the information supplied by informants
as well as endanger the physical safety
of those sources by exposing them to
possible reprisals for having provided
the information. Confidential sources
and informers might refuse to provide
valuable information unless they believe
that their identities would not be
revealed through disclosure of their
names or the nature of the information
they supplied. Loss of access to such
sources would seriously impair the
investigator’s ability to perform its law
enforcement responsibilities.
Furthermore, providing access to
records contained in the system of
records could reveal the identities of
undercover law enforcement officers
who compiled information regarding the
individual’s criminal activities, thereby
endangering the physical safety of those
undercover officers by exposing them to
possible reprisals. Permitting access in
keeping these provisions would also
discourage other law enforcement and
regulatory agencies, foreign or domestic,
from freely sharing information and
thus would restrict access to
information necessary to accomplish it
mission most effectively.

3.5 U.S.C. 552a(d)(2), (3), and (4),
(e)(4)(H), and (f)(4) permit an individual
to request amendment of a record
pertaining to the individual or concern
related to procedures, and require the
agency either to amend the record or to
note the disputed portion of the record,
and to provide a copy of the
individual’s statement of disagreement
with the agency’s refusal to amend a
record to persons or other agencies to
whom the record is thereafter disclosed.
Since these provisions depend upon the
individual having access to his or her
records, and since an exemption from
the provisions of 5 U.S.C. 552a relating
to access to records is proposed for the
reasons set out in the preceding
paragraph of this section, these
provisions should not apply to the
above-listed system or records.

4.5 U.S.C. 552a(e)(1) requires an
agency to maintain in its records only
such information about an individual as
is relevant and necessary to accomplish
a purpose of the agency required to be
accomplished by statute or Executive
Order. The term “maintain,” as defined
in 5 U.S.C. 552a(a)(3), includes
“collect” and ““disseminate.” The
application of this provision could
impair the investigator’s ability to
collect and disseminate valuable law
enforcement information. In the early
stages of an investigation, it may be
impossible to determine whether
information collected is relevant and

necessary, and information that initially
appears irrelevant and information
developed subsequently, prove
particularly relevant and necessary to
the investigation. Compliance with the
above records maintenance
requirements would require the periodic
up-dating of information Treasury
collects and maintains to ensure that the
records in this system remain timely,
accurate, and complete. Further, the
investigator may uncover evidence of
violations of law that fall within the
investigative jurisdiction of other law
enforcement agencies. To promote
effective law enforcement, the
investigator will refer this evidence to
the appropriate authority for further
investigation.

5.5 U.S.C. 552a(e)(4)(G) and (f)(1)
enable individuals to inquire whether a
system of records contains records
pertaining to them. Application of these
provisions to the above-referenced
systems of records could allow
individuals to learn whether they have
been identified as subjects of
investigation. Access to such knowledge
would impair the investigator’s ability
to carry out the mission, since
individuals could take steps to avoid
detection and destroy or hide evidence
needed to prove the violation.

6.5 U.S.C. 552a(e)(4)(I) requires an
agency to publish a general notice
listing the categories of sources for
information contained in a system of
records. Revealing sources for
information could disclose investigative
techniques and procedures; result in
threats or reprisals against confidential
informants by the subjects of
investigations; and cause confidential
informants to refuse to give full
information to investigators for fear of
having their identities as sources
disclosed.

As required by Executive Order
12866, it has been determined that this
rule is not a significant regulatory
action, and therefore, does not require a
regulatory impact analysis.

Pursuant to the requirements of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612, it is hereby certified
that this rule will not have significant
economic impact on a substantial
number of small entities. The term
“small entity” is defined to have the
same meaning as the terms ‘‘small
business”, “small organization” and
“small governmental jurisdiction” as
defined in the RFA.

The proposed regulation, issued
under section 552a(k) of the Privacy
Act, is to exempt certain information
maintained by Treasury in the above
system of records from notification,
access and amendment of a record by

individuals who are citizens of the
United States or an alien lawfully
admitted for permanent residence.
Inasmuch as the Privacy Act rights are
personal and apply only to U.S. citizens
or an alien lawfully admitted for
permanent residence, small entities, as
defined in the RFA, are not provided
rights under the Privacy Act and are
outside the scope of this regulation.

List of Subjects in 31 CFR Part 1
Privacy.
Part 1, subpart C, of title 31 of the

Code of Federal Regulations is proposed
to be amended as follows:

PART 1—[AMENDED]

1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301 and 31 U.S.C. 321.
Subpart A also issued under 5 U.S.C. 552 as
amended. Subpart C also issued under 5
U.S.C. 552a.

2.In §1.36, redesignate paragraphs
()(1)(i) through (xiii) as (g)(1)(i)
through (xiv), respectively, and add new
paragraph (g)(1)(i) to read as follows:

§1.36 Systems exempt in whole or in part
from provisions of 5 U.S.C. 522a and this
part.

* * * *

(g) *
(1) *

(i) Treasury:

EE
L

Number System name

Treasury .013  Department of the Treasury
Civil Rights Complaints
and Compliance Review

Files,

* * * * *

Dated: August 17, 2011.
Veronica Marco,

Acting Deputy Assistant Secretary for Privacy,
Transparency, and Records.

[FR Doc. 2011-22979 Filed 9-8—11; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7
RIN 1024-AD85

Cape Hatteras National Seashore
Proposed Rule: Off-Road Vehicle
Management—Reopening of Public
Comment Period

AGENCY: National Park Service, Interior.

ACTION: Reopening of public comment
period.
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SUMMARY: We, the National Park
Service, are reopening the public
comment period for the proposed rule to
manage off-road vehicle use at Cape
Hatteras National Seashore in North
Carolina. The additional comment
period allows more time for those who
may have been affected by Hurricane
Irene to submit comments.

DATES: Comments must be received
before midnight (Eastern Daylight Time)
on September 19, 2011.

ADDRESSES: You may submit comments,
identified by the Regulation Identifier
Number 1024-AD85, by either of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail or hand deliver to:
Superintendent, Cape Hatteras National
Seashore, 1401 National Park Drive,
Manteo, North Carolina 27954.

FOR FURTHER INFORMATION CONTACT:
Mike Murray, Superintendent, Cape
Hatteras National Seashore, 1401
National Park Drive, Manteo, North
Carolina 27954. Phone: (252) 473-2111
(ext 148).

SUPPLEMENTARY INFORMATION: On ]uly 6,
2011, we published in the Federal
Register a proposed rule to manage off-
road vehicle use at Cape Hatteras
National Seashore, North Carolina. (76
FR 39350) The 60-day public comment
period for this proposal closed on
September 6, 2011. Hurricane Irene
made landfall in the area of the
Seashore on Saturday August 27, 2001,
resulting in wide-spread damage there,
and north along the east coast into New
England. Because hurricane damage
may have prevented some affected
persons from commenting on the rule,
we are reopening the public comment
period from September 9, 2011 through
September 19, 2011. We do not
anticipate extending the public
comment period beyond this date due to
a court-imposed deadline for
completing the final rule. If you already
commented on the rule you do not have
to resubmit your comments. Also, if you
submitted comments on this rule
between September 6, 2011 and
September 9, 2011 you do not need to
resubmit them, we will consider any
comments received during this period.

Comments submitted through Federal
eRulemaking Portal: http://
www.regulations.gov or submitted by
mail must be entered or postmarked
before midnight (Eastern Daylight Time)
September 19, 2011. Comments
submitted by hand delivery must be
received by the close of business hours
(5 p.m. Eastern Daylight Time) on
September 19, 2011. Comments will not

be accepted by fax, e-mail, or in any
way other than those specified above,
and bulk comments in any format (hard
copy or electronic) submitted on behalf
of others will not be accepted.

All submissions must include the
words ‘“National Park Service” or
“NPS” and must include the identifying
number 1024—AD85. Comments
received through the Federal
eRulemaking portal at http://
www.regulations.gov will be available
on the regulations.gov Web site, usually
without change. Before including your
address, phone number, e-mail address,
or other personal identifying
information in your comment, you
should be aware that your entire
comment—including your personal
identifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information, we cannot guarantee that
we will be able to do so. To view
comments received through the Federal
eRulemaking portal, go to http://
www.regulations.gov and enter 1024—
AD85 in the Keyword or ID search box.

Dated: September 6, 2011.
Eileen Sobeck,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2011-23127 Filed 9-8-11; 8:45 am]
BILLING CODE 4310-X6-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 2and 7
[Docket No. PTO-T-2010-0073]
RIN 0651-AC49

Extension of Comment Period for
Notice of Proposed Rulemaking on
Changes in Requirements for
Specimens and for Affidavits or
Declarations of Continued Use or
Excusable Nonuse in Trademark Cases

AGENCY: United States Patent and
Trademark Office, Commerce.
ACTION: Notice of extension of public
comment period.

SUMMARY: The United States Patent and
Trademark Office (“USPTQO”) is
extending until September 23, 2011, the
period for public comment on the
proposal to revise the Trademark Rules
of Practice and the Rules of Practice for
Filings Pursuant to the Madrid Protocol
to permit the USPTO to require: any
information, exhibits, and affidavits or
declarations deemed reasonably
necessary to examine an affidavit or

declaration of continued use or
excusable nonuse in trademark cases, or
for the USPTO to assess the accuracy
and integrity of the register; and upon
request, more than one specimen in
connection with a use-based trademark
application, an allegation of use, an
amendment to a registered mark, or an
affidavit or declaration of continued use
in trademark cases.

DATES: Comments must be received by
September 23, 2011, to ensure full
consideration.

ADDRESSES: The USPTO prefers that
comments be submitted via electronic
mail message to
TMFRNotices@uspto.gov. Written
comments may also be submitted by
mail to Commissioner for Trademarks,
P.O. Box 1451, Alexandria, VA 22313—
1451, attention Cynthia C. Lynch; by
hand-delivery to the Trademark
Assistance Center, Concourse Level,
James Madison Building-East Wing, 600
Dulany Street, Alexandria, Virginia,
attention Cynthia C. Lynch; or by
electronic mail message via the Federal
eRulemaking Portal. See the Federal
eRulemaking Portal Web site (http://
www.regulations.gov) for additional
instructions on providing comments via
the Federal eRulemaking Portal. The
comments will be available for public
inspection on the USPTQO’s Web site at
http://www.uspto.gov, and will also be
available at the Office of the
Commissioner for Trademarks, Madison
East, Tenth Floor, 600 Dulany Street,
Alexandria, Virginia. Because comments
will be available for public inspection,
information that is not desired to be
made public, such as an address or
phone number, should not be included
in the comments.

SUPPLEMENTARY INFORMATION: On ]uly
12, 2011, the USPTO published a notice
of proposed rulemaking to revise the
Trademark Rules of Practice (37 CFR
part 2) and the Rules of Practice for
Filings Pursuant to the Madrid Protocol
(“Madrid Rules”) (37 CFR part 7) to
provide for the USPTO to require:

(1) Any information, exhibits, and
affidavits or declarations deemed
reasonably necessary to examine a post
registration affidavit or declaration of
continued use in trademark cases, or for
the USPTO to assess the accuracy and
integrity of the register; and (2) upon
request, more than one specimen in
connection with a use-based trademark
application, an allegation of use, an
amendment to a registered mark, or an
affidavit or declaration of continued use
in trademark cases (76 FR 40839 (July
12, 2011)). The notice invited the public
to submit written comments on the
proposed rules on or before September
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12, 2011. The USPTO is now extending

the period for submission of public

comments until September 23, 2011.
Dated: September 6, 2011.

David J. Kappos,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2011-23129 Filed 9-8-11; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0723; FRL-9462-3]

Partial Approval and Partial
Disapproval of Air Quality
Implementation Plans; California; San
Joaquin Valley; Reasonably Available
Control Technology for Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to partially
approve and partially disapprove a
revision to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD or SJV) portion of the
California State Implementation Plan
(SIP). Specifically, we propose to
partially approve and partially
disapprove SJVUAPCD’s ‘‘Reasonably
Available Control Technology (RACT)
Demonstration for Ozone State
Implementation Plan (SIP)” (RACT SIP)
for the 8-hour ozone National Ambient
Air Quality Standard (NAAQS) under
the Clean Air Act as amended in 1990
(CAA or the Act). We are taking

comments on this proposal and plan to
follow with a final action.

DATES: Any comments must arrive by
October 11, 2011.

ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2011-0723, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: Generally, documents in the
docket for this action are available

TABLE 1—SUBMITTED DOCUMENT

electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Stanley Tong, EPA Region IX, (415)
947-4122, tong.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

Table of Contents

9 ¢ ’

us,

1. The State’s Submittal
A. What document did the State submit?
B. Are there other versions of this
document?
C. What is the purpose of the submitted
RACT SIP?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the RACT SIP?
B. Does the RACT SIP meet the evaluation
criteria?
C. What are the deficiencies?
D. Proposed Action and Public Comment
III. Statutory and Executive Order Reviews

I. The State’s Submittal

A. What document did the State submit?
Table 1 lists the document proposed

for partial approval and partial

disapproval with the date that it was
adopted and submitted by the SJV.

Local agency

Document

Adopted Submitted

SUVUAPCD ..o

Reasonably Available Control Technology (RACT) Demonstration for
Ozone State Implementation Plan (SIP).

04/16/2009 06/18/2009

On December 11, 2009, EPA
determined that the submittal for SJV’s
RACT SIP met the completeness criteria
in 40 CFR part 51 Appendix V, which
must be met before formal EPA review.

B. Are there other versions of this
document?

On October 8, 2004, SJV adopted its
“Extreme Ozone Attainment
Demonstration Plan” for the 1-hour
ozone standard (2004 SIP). The plan
was amended on October 20, 2005 and
included 1-hour ozone RACT
provisions. On September 5, 2008, the

State withdrew the RACT provisions
from the 2004 SIP and indicated SJV
would satisfy its RACT obligation for
the 1-hour ozone standard with a
revised 8-hour ozone RACT SIP.
Subsequent to the State’s withdrawal of
the RACT element, EPA published a
Finding of Failure to Submit a required
SIP revision for the 1-hour ozone
standard (74 FR 3442, January 21, 2009).
In this action, we indicated that first,
offset sanctions as identified in CAA
section 179(b) would apply, and next,
highway funding sanctions would apply
if the State failed to submit a SIP

revision which included all required
RACT rules and the supporting RACT
demonstrations to meet CAA sections
172(c)(1), 182(b)(2), and 182(f) within
the time frames specified in the CAA.
See 74 FR at 3443. On June 18, 2009, the
California Air Resources Board (CARB)
submitted a revised RACT SIP
demonstration for the 8-hour ozone
standard. EPA’s December 11, 2009
completeness determination turned off
the sanctions clocks.

There is no previous version of this
document in the SJV portion of the
California SIP, although the SJV adopted
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a prior version of the RACT SIP on
August 17, 2006, and submitted it to us
on January 31, 2007.* We are proposing
to act on only the most recently
submitted version, but we have also
reviewed materials provided with the
2007 submittal.

C. What is the purpose of the submitted
RACT SIP?

Volatile Organic Compounds (VOC)
and Oxides of Nitrogen (NOx) help
produce ground-level ozone, or smog,
which harms human health and the
environment. Section 110(a) of the CAA
requires States to submit enforceable
regulations that control VOC and NOx
emissions. Sections 182(b)(2) and (f)
require that SIPs for ozone
nonattainment areas classified as
moderate or above include
implementation of RACT for any source
covered by a Control Techniques
Guidelines (CTG) document and for any
major source of VOC or NOx. The SJV
is subject to these requirements because
it is designated and classified as an
extreme ozone nonattainment area for
the 8-hour ozone NAAQS (40 CFR
81.305). Therefore, SfVUAPCD must
adopt RACT level controls for all
sources covered by a CTG document
and for all major non-CTG sources of
VOC or NOx.

Section IV.G. of the preamble to EPA’s
final rule to implement the 8-hour
ozone NAAQS (70 FR 71612, November
29, 2005) discusses RACT SIP
requirements. It states in part that where
a RACT SIP is required, States
implementing the 8-hour ozone
standard must assure that RACT is met,
either through a certification that
previously required RACT controls
represent RACT for 8-hour
implementation purposes or through a
new RACT determination. Since RACT
may change over time as new
technology becomes available or the
cost of existing technology decreases,
States must use the latest information
available to demonstrate that their
ozone SIPs continue to require RACT
based on the current availability of
technically and economically feasible
controls. 70 FR at 71655. The submitted
RACT SIP provides SJV’s analyses of the
District’s compliance with the section
182 RACT requirements for both the 1-
hour and 8-hour ozone NAAQS. EPA’s
technical support document (TSD) has
more information about SJV’s analyses.

1The SJV also revised the RACT SIP on December
28, 2007 to lower the major source threshold to 10
tons per year (tpy) and to address four new Control
Techniques Guidelines (CTG) documents. This
revision was not submitted to EPA. See SJV 2009
RACT SIP dated April 16, 2009 pg. 1-3.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the RACT
SIp?

The rules and guidance documents
that we used to evaluate SJV’s RACT SIP
include the following:

1. “Final Rule to Implement the
8-Hour Ozone National Ambient Air
Quality Standard—Phase 2 (70 FR
71612; November 29, 2005).

2. ““State Implementation Plans,
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990” (57 FR
13498; April 16, 1992).

3. Enforceability—Section 110(a) of
the CAA requires enforceable emission
limitations and other control measures.
Several EPA guidance documents are
used to evaluate rule enforceability,
including Issues Relating to VOC
Regulation Cutpoints, Deficiencies, and
Deviations: Clarification to Appendix D
of November 24, 1987 Federal Register,
May 25, 1988 (“The Blue Book”), and
EPA Region IX’s Guidance Document
for Correcting Common VOC and Other
Rule Deficiencies, August 21, 2001 (the
“Little Bluebook”).

4. “State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990 (57 FR
55620, November 25, 1992) (“the NOx
Supplement”).

5. Memorandum from William T.
Harnett to Regional Air Division
Directors (May 18, 2006), “RACT Qs &
As—Reasonably Available Control
Technology (RACT) Questions and
Answers”.

6. RACT SIPs, Letter dated March 9,
2006 from EPA Region IX (Andrew
Steckel) to CARB (Kurt Karperos)
describing Region IX’s understanding of
what constitutes a minimally acceptable
RACT SIP.

7. RACT SIPs, Letter dated April 4,
2006 from EPA Region IX (Andrew
Steckel) to CARB (Kurt Karperos) listing
EPA’s current CTGs, ACTs, and other
documents which may help to establish
RACT.

8. Comment letter dated May 18, 2006
from EPA Region IX (Andrew Steckel) to
SJV (George Heinen) on the 8-hour
Ozone Reasonably Available Control
Technology—State Implementation Plan
(RACT SIP) Analysis, draft staff report
dated April 18, 2006.

9. Comment letter dated June 29, 2006
from EPA Region IX (Andrew Steckel) to
SJV (George Heinen) on the 8-hour
Ozone Reasonably Available Control
Technology—State Implementation Plan
(RACT SIP) Analysis, final draft staff
report dated June 15, 2006.

10. Comment letter dated February 7,
2008 from EPA Region IX (Andrew
Steckel) to SJV (George Heinen) on the
8-hour Ozone Reasonably Available
Control Technology—State
Implementation Plan (RACT SIP)
Analysis, draft staff report dated
December 17, 2007.

11. Comment letter dated April 1,
2009 from EPA Region IX (Andrew
Steckel) to SJV (Errol Villegas) on the 8-
hour Ozone Reasonably Available
Control Technology—State
Implementation Plan (RACT SIP)
Analysis, for the April 16, 2009 Hearing.

B. Does the RACT SIP meet the
evaluation criteria?

SJV’s staff report includes a table
(Table 2—1) which lists all the CTG
source categories and matches those
CTG categories with the corresponding
District rule that implements RACT.
Given its designation and classification
as an extreme ozone nonattainment
area, SJV is also required to implement
RACT for all “major stationary sources”
of VOC or NOx—I.e., sources that emit
or have the potential to emit at least 10
tpy (CAA 182(e)). SJV staff searched for
all source categories covered by a CTG
and for sources that emit or have the
potential to emit at least 10 tpy of VOC
or NOx.

EPA’s review of CARB’s emissions
inventory Web site indicated the District
had identified all major sources except
for potentially four sources. Further
discussion with CARB and the District
indicates that three of these facilities are
subject to permit conditions limiting
their emissions to below 10 tpy, and the
fourth does not have VOC emission
sources. See TSD at 8.

SJV identified two CTG categories
(Shipbuilding and Ship Repair
Operations—surface coating; and
Manufacture of Synthesized
Pharmaceutical Products), for which no
sources covered by the CTGs currently
operate in SJV. Further discussion with
the District revealed a third CTG
category (Manufacture of Pneumatic
Rubber Tires), for which no covered
sources operate in SJV. SJV has adopted
and submitted, through CARB, negative
declarations for all three of these CTG
source categories.

SJV’s RACT SIP analysis is extensive.
For the most part, the District compared
its rules against Federal and state
regulations and to similar rules in the
South Coast Air Quality Management
District, Bay Area Air Quality
Management District, Sacramento
Metropolitan Air Quality Management
District, and Ventura County Air
Pollution Control District. In a few
cases, the District concluded that a
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recently approved SIP rule fulfills RACT
because EPA evaluated it for RACT. We
note that EPA’s approval of a rule into
the SIP does not necessarily mean that
we have approved it as satisfying
RACT—for example, EPA sometimes
approves a rule only as a SIP
strengthening action (e.g., to update
definitions, add test methods, or remove
exemptions) or only to incorporate non-
substantive changes.

We have independently evaluated
each of the SJV rules and associated
analysis to determine whether the RACT
SIP meets CAA Section 182 RACT
requirements.

Specifically, we divided SJV’s rules
into the following categories and
evaluated each rule for compliance with
RACT requirements.

Group 1: Rules that EPA recently
approved or proposed to approve as
implementing RACT.

Group 2: Rules for which we are not
aware of more stringent controls that are
reasonably available.

Group 3: Rules that EPA has
disapproved or proposed to disapprove,
in full or in part, because SJV has failed
to demonstrate they fully satisfy current
RACT requirements.

We identify below the rules in Group
3. Our TSD contains more detailed
analysis.

C. What are the deficiencies?

The District has not demonstrated that
the following rules fully satisfy current
RACT requirements. SJV is working to
address our comments and has held or
is scheduled to hold public workshops
to amend the rules or provide additional
analysis. Several of these rules were
recently amended and submitted to
EPA.

1. Rule 4352—Solid Fuel Fired
Boilers, Steam Generators, and Process
Heaters—final limited approval/
disapproval October 1, 2010 (75 FR
60623). District workshop tentatively
planned for October 2011.

2. Rule 4401—Steam Enhanced Crude
Oil Production Wells—final limited
approval/disapproval January 26, 2010
(75 FR 3996). Amendments submitted to
EPA on July 28, 2011.

3. Rule 4402—Crude Oil Production
Sumps—final limited approval/
disapproval July 7, 2011 (76 FR 39777).
District workshop tentatively planned
for October 2011.

4. Rule 4605—Aerospace Assembly
and Component Coating Operations—
final limited approval/disapproval
January 26, 2010 (75 FR 3996).
Amendments submitted to EPA on July
28, 2011.

5. Rule 4625—Wastewater
Separators—final limited approval/

disapproval July 7, 2011 (76 FR 39777).
District workshop tentatively planned
for October 2011.

6. Rule 4682—Polystyrene,
Polyethylene, And Polypropylene
Products Manufacturing—proposed
disapproval July 15, 2011 (76 FR 41745).
District workshop tentatively planned
for October 2011.

7. Rule 4684—Polyester Resin
Operations—final limited approval/
disapproval January 26, 2010 (75 FR
3996). Amendments adopted August 18,
2011, not yet submitted to EPA.

In addition, EPA is currently
evaluating three rules not included in
Groups 1, 2, or 3. These rules are listed
below and identified under Group 4 in
our TSD as rules for which we have not
yet made a RACT determination. EPA
will determine whether these rules
satisfy RACT through separate
rulemaking actions, subject to public
notice and comment.

1. Rule 4566—Compost—adopted
August 18, 2011, not yet submitted to
EPA.

2. Rule 4694—Wine Fermentation and
Storage Tanks—amendments adopted
August 18, 2011, not yet submitted to
EPA.

3. Fumigant Volatile Organic
Compound Regulations—California
Department of Pesticide Regulation—
submitted August 2, 2011.

D. EPA’s Proposed Actions and
Potential Consequences

1. EPA’s Proposed Approvals and
Disapprovals

For the reasons discussed above and
explained more fully in the TSD, EPA
proposes to partially approve and
partially disapprove SJVUAPCD’s RACT
SIP submitted June 18, 2009.
Specifically, under CAA section
110(k)(3), we propose to approve those
elements of the RACT SIP that pertain
to the SJV rules identified in Groups 1
or 2, which EPA has either fully
approved or proposed to fully approve
as satisfying the RACT requirements of
CAA sections 182(b)(2) and (f).

Also under CAA section 110(k)(3), we
propose to disapprove those elements of
the RACT SIP that pertain to the SJV
rules identified in Group 3, which EPA
has either disapproved or proposed to
disapprove in whole or in part, for
failure to satisfy RACT requirements,
and those elements of the RACT SIP that
pertain to the rules in Group 4, for
which EPA has not yet made a RACT
determination. We will not finalize this
partial disapproval, however, with
respect to any rule that we fully approve
as satisfying RACT before finalizing
action on this RACT SIP.

We will accept comments from the
public on this proposed partial approval
and partial disapproval for the next 30
days.

2. CAA Consequences of a Final
Disapproval

EPA is committed to working with
CARB and the District to resolve the
remaining RACT deficiencies identified
in this proposed action. However,
should we finalize the proposed partial
disapproval of the RACT SIP, the offset
sanction in CAA section 179(b)(2)
would apply in the SJV ozone
nonattainment area 18 months after the
effective date of such final disapproval.
The highway funding sanctions in CAA
section 179(b)(1) would apply in the
area six months after the offset sanction
is imposed. Neither sanction will be
imposed if California submits and we
approve prior to implementation of
sanctions, SIP revisions that correct the
deficiencies identified in our proposed
action.

In addition, CAA section 110(c)(1)
provides that EPA must promulgate a
Federal Implementation Plan (FIP)
within two years after finding that a
State has failed to make a required
submission or disapproving a State
implementation plan submission in
whole or in part, unless EPA approves
a SIP revision correcting the
deficiencies within that two-year
period. EPA previously found that the
State had failed to submit a plan
revision for SJV addressing the CAA
section 182 RACT requirements for the
1-hour ozone standard, starting a FIP
clock that expired on January 21, 2011.
See 74 FR 3442 (January 21, 2009). EPA
is currently in litigation with
environmental groups concerning this
previous FIP deadline.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submittal that
complies with the provisions of the Act
and applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submittals, EPA’s role
is to approve state choices, provided
that they meet the criteria of the CAA.
This action merely proposes to partially
approve and partially disapprove State
law as meeting Federal requirements
and does not impose additional
requirements beyond those imposed by
State law.

A. Executive Order 12866, Regulatory
Planning and Review

This proposed action is not a
“significant regulatory action” under
the terms of Executive Order (EO) 12866
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(58 FR 51735, October 4, 1993) and is
therefore not subject to review under the
EO.

B. Paperwork Reduction Act

This proposed action does not impose
an information collection burden under
the provisions of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq,
because this proposed partial approval
and partial disapproval under section
110 and subchapter I, part D of the
Clean Air Act will not in-and-of itself
create any new information collection
burdens but simply proposes to
disapprove certain State requirements
submitted for inclusion in the SIP.
Burden is defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this
proposed action will not have a
significant impact on a substantial
number of small entities. This proposed
rule does not impose any requirements
or create impacts on small entities. This
proposed partial approval and partial
disapproval of the SIP under CAA
section 110 and subchapter I, part D of
the Clean Air Act will not in-and-of
itself create any new requirements but
simply disapproves certain State
requirements submitted for inclusion in
the SIP. Accordingly, it affords no
opportunity for EPA to fashion for small
entities less burdensome compliance or
reporting requirements or timetables or
exemptions from all or part of the rule.
The fact that the Clean Air Act
prescribes that various consequences
(e.g., higher offset requirements) may or
will flow from a final disapproval does

not mean that EPA either can or must
conduct a regulatory flexibility analysis
for this action. Therefore, this proposed
action will not have a significant
economic impact on a substantial
number of small entities.

We continue to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This proposed action contains no
Federal mandates under the provisions
of Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1531-1538 for State, local, or Tribal
governments or the private sector. EPA
has determined that the proposed
disapproval action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or Tribal
governments in the aggregate, or to the
private sector. This action proposes to
partially approve and partially
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or Tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “‘Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This proposed action does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely proposes to partially approve
and partially disapprove certain State
requirements submitted for inclusion in
the SIP and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. Thus, Executive Order 13132 does
not apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This proposed action does not have
Tribal implications, as specified in
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP EPA
is proposing to partially approve and
partially disapprove would not apply in
Indian country located in the state, and
EPA notes that it will not impose
substantial direct costs on Tribal
governments or preempt Tribal law.
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This proposed action is not
subject to EO 13045 because it is not an
economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This proposed
partial approval and partial disapproval
of the SIP under section 110 and
subchapter I, part D of the Clean Air Act
will not in and of itself create any new
regulations but simply disapproves
certain State requirements submitted for
inclusion in the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

L National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides 