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Presidential Documents

Title 3—

The President

Proclamation 8737 of October 14, 2011

National Character Counts Week, 2011

By the President of the United States of America

A Proclamation

In times of adversity and triumph alike, the American people have been
guided by the strength of our character. With resilience and compassion,
we have provided for our neighbors, lifted their spirits, and embraced our
shared humanity. During National Character Counts Week, we celebrate
our country’s core values and commit to passing them on to the next
generation.

By setting a positive example for our children, we can inspire in them
the virtues that define our Nation: personal integrity, bold ingenuity, and
a drive to serve others. America’s role models—from parents and teachers
to community leaders and coaches—play an integral role in shaping character.
They foster patriotism, promote civic pride, and teach young people to
live by the Golden Rule by treating others the way they want to be treated.
Together, all Americans must cultivate moral fortitude, preach tolerance,
and demonstrate the value of respect for those different from ourselves.

Tragic events in our Nation remind us why it is imperative that we create
a climate of acceptance and compassion in our schools and communities.
Our country has mourned as we have heard heartbreaking stories of promising
young men and women subjected to harassment and bullying, driving some
out of school, and others to ultimately take their own lives. No family
should have to endure such a loss, and no child should feel that alone.
Let us honor their memories by striving to make our neighborhoods and
schools safe and affirming places for every child to learn, grow, and dream.

Our Nation’s character is engrained in our past, central to our present,
and key to our future. All of us share a responsibility to preserve and
uphold the values that have kept our country strong, prosperous, and free.
This week, we resolve to stay true to the American spirit and live according
to our highest ideals.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim October 16 through
October 22, 2011, as National Character Counts Week. I call upon public
officials, educators, parents, students, and all Americans to observe this
week with appropriate ceremonies, activities, and programs.
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IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day
of October, in the year of our Lord two thousand eleven, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2011-27314
Filed 10-19-11; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8738 of October 14, 2011

National Forest Products Week, 2011

By the President of the United States of America

A Proclamation

America’s forests have long played an integral role in shaping and developing
our Nation. They help us access clean water and air, drive discovery as
natural laboratories, and make our communities more beautiful and vibrant
places to live. From renewable energy and biofuels to green building mate-
rials, forests also provide a wide variety of products that make up an
important part of our economy. During National Forest Products Week,
we celebrate the value of our woodlands and recommit to careful stewardship
and preservation of these national treasures.

Through the America’s Great Outdoors Initiative, my Administration con-
tinues to advance a 21st century conservation agenda and ensure we use
our precious natural resources sustainably. Meeting the test of environmental
stewardship often means finding the best ideas at the grassroots level, and
this initiative is guided by the insights of Americans from across our country.
From hunters and fishers to tribal leaders and young people, we all have
a stake in safeguarding the woodlands we cherish. As we build the foundation
for a smarter, more community-driven environmental strategy, we embrace
the uniquely American idea that each of us has an equal share in the
land around us and an equal responsibility to protect it.

This year, we also join the global community in commemorating the Inter-
national Year of Forests. By bolstering our commitment to the responsible
management and conservation of forests around the world, we sow the
seeds of a greener future for our children and grandchildren.

To recognize the importance of products from our forests, the Congress,
by Public Law 86-753 (36 U.S.C. 123), as amended, has designated the
week beginning on the third Sunday in October of each year as “National
Forest Products Week” and has authorized and requested the President
to issue a proclamation in observance of this week.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim October 16 through October 22, 2011, as
National Forest Products Week. I call on the people of the United States
to join me in recognizing the dedicated individuals who are responsible
for the stewardship of our forests and for the preservation, management,
and use of these precious natural resources for the benefit of the American
people.
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IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day
of October, in the year of our Lord two thousand eleven, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2011-27319
Filed 10-19-11; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8739 of October 14, 2011

Blind Americans Equality Day, 2011

By the President of the United States of America

A Proclamation

Generations of blind and visually impaired Americans have dedicated their
passion and skills to enhancing our national life—leading as public servants,
penning works of literature, lending their voice to music, and inspiring
as champions of sport. On Blind Americans Equality Day, we celebrate
the achievements of blind and visually impaired Americans and reaffirm
our commitment to advancing their complete social and economic integration.

My Administration is dedicated to ensuring Americans with disabilities
have every opportunity to reach their full potential. Last year, I signed
the Twenty-First Century Communications and Video Accessibility Act to
set new standards that enable people living with disabilities to access
broadband, digital, and mobile innovations. To help level the playing field
for employment, we are working to improve the Federal Government’s com-
pliance with Section 508 of the Rehabilitation Act. Making electronic and
information technology 508 compliant will give applicants with disabilities
a fair chance and allow employees with disabilities to use necessary tools
while on the job. By taking these steps, my Administration reaffirms its
pledge to openness by making sure that people with disabilities can better
access all the information the Federal Government has placed online.

This year also marks the 75th anniversary of the passage of the Randolph-
Sheppard Act. For decades, the legislation has provided openings for blind
Americans to work as vendors on Federal property, creating meaningful
entrepreneurial opportunities and enabling them to contribute to our econ-
omy. These jobs have enriched the lives of those participating in the Ran-
dolph-Sheppard program and enhanced public understanding of blindness
for those who have interacted with the program’s vendors.

Though we have made progress in the march to equality for the blind
and those with low vision, there is still more work to be done. In addition
to improving access to technology and employment opportunities, this Janu-
ary, I signed the Pedestrian Safety Enhancement Act. This landmark legisla-
tion requires electric and hybrid car manufacturers to add sounds to alert
all pedestrians to the presence of these unusually quiet vehicles. These
provisions will help increase the safety and independence of blind and
visually impaired Americans.

By joint resolution approved on October 6, 1964 (Public Law 88-628, as
amended), the Congress designated October 15 of each year as “White Cane
Safety Day” to recognize the contributions of Americans who are blind
or have low vision. Today, let us recommit to forging ahead with the
work of perfecting our Union and ensuring we remain a Nation where
all our people, including those living with disabilities, have every oppor-
tunity to achieve their dreams.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim October 15, 2011, as Blind Americans Equal-
ity Day. I call upon public officials, business and community leaders, edu-
cators, librarians, and Americans across the country to observe this day
with appropriate ceremonies, activities, and programs.
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IN WITNESS WHEREOF, I have hereunto set my hand this fourteenth day
of October, in the year of our Lord two thousand eleven, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2011-27320
Filed 10-19-11; 8:45 am]
Billing code 3295-F2-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. FAA—-2011-1131; Special
Conditions No. 23-255-SC]

Special Conditions: Embraer S.A.;
Model EMB 500; Single-Place Side
Facing Seat Dynamic Test
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the installation of a single-
place side facing seat on Embraer S.A.
EMB 500 aircraft. Side-facing seats are
considered a novel design, and their
installation in a part 23 airplane was not
envisaged and is not adequately
addressed in 14 CFR part 23. The FAA
has determined that the existing
regulations do not provide adequate or
appropriate safety standards for
occupants of single-place side-facing
seats. In order to provide a level of
safety that is equivalent to that afforded
to occupants of forward and aft facing
seating, additional airworthiness
standards, in the form of special
conditions, are necessary.

DATES: The effective date of these
special conditions is October 12, 2011.

We must receive your comments by
November 21, 2011.

ADDRESSES: Send comments identified
by docket number [FAA-2011-1131]
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue, SE., Room W12-140, West

Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery of Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
8 a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket web site, anyone can find
and read the electronic form of all
comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m., and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Bob Stegeman, Federal Aviation
Administration, Small Airplane
Directorate, Aircraft Certification
Service, 901 Locust, Room 301, Kansas
City, MO 64106; telephone (816) 329—
4140; facsimile (816) 329—-4090.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA therefore finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

Background

On December 26, 2009, Embraer S.A.
applied for a change to Type Certificate
No. A59CE for installation of a side-
facing belted passenger seat in the
EMB-500 airplane. The implication of
the term belted is that the passenger seat
will be used during takeoff and landing
and so must comply with the provisions
of 14 CFR 23.562 and 23.785 (in
addition to the certification basis as
established in type certificate A59CE)
and any additional requirements that
the FAA determines are applicable. In
this case, the approval of a side facing
seat to these provisions is considered
new and novel and as such will require
special conditions and specific methods
of compliance to certificate.

14 CFR part 23 was amended August
8, 1988, by Amendment 23-36, to revise
the emergency landing conditions that
must be considered in the design of the
airplane. Amendment 23-36 revised the
static load conditions in § 23.561, and
added a new § 23.562 that required
dynamic testing for all seats approved
for occupancy during takeoff and
landing. The intent of Amendment 23—
36 is to provide an improved level of
safety for occupants on part 23
airplanes. Because most seating is
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forward-facing in part 23 airplanes, the
pass/fail criteria developed in
Amendment 23-36 focused primarily on
these seats. Since the regulations do not
address side-facing seats, these criteria
should be documented in Special
Conditions.

The FAA decision to review
compliance with these regulations stems
from the fact that the current regulations
do not provide adequate and
appropriate standards for the type
certification of this type of seat.

These requirements are substantially
similar to other single place side facing
seat installations approved for use on
several different part 23 and part 25
aircraft.

Type Certification Basis

Under the provisions of § 21.101,
Embraer S.A. must show that the model
EMB 500, as changed, continues to meet
the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. A59CE or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.”

The following model is covered by
this special condition:

Embraer S.A. EMB 500

For the model listed above, the
certification basis also includes all
exemptions, if any; equivalent level of
safety findings, if any; and special
conditions not relevant to the special
conditions adopted by this rulemaking
action.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 23) do not contain
adequate or appropriate safety standards
for the side facing seat as installed on
this Embraer S.A. model 500 because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

The FAA issues special conditions, as
defined in §11.19, under §11.38 and
they become part of the type
certification basis in accordance
with§ 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would apply to that model as well.

Novel or Unusual Design Features

The Embraer S.A., model EMB 500
will incorporate the following novel or
unusual design features:

A side facing passenger seat intended
for taxi/takeoff and landing

Discussion

The seat is to incorporate design
features that reduce the potential for
injury in the event of an accident. In a
severe impact, the occupant will be
restrained by a 2-point seatbelt and bear
on an adjacent padded wall. In addition
to the design features intended to
minimize occupant injury during an
accident sequence, the adjacent forward
wall/bulkhead interior structure will
have padding, which will provide some
protection to the head of the occupant.

The Code of Federal Regulations
states performance criteria for forward
and aft facing seats and restraints in an
objective manner. However, none of
these criteria are adequate to address the
specific issues raised concerning side-
facing seats. Therefore, the FAA has
determined that, in addition to the
requirements of part 21 and part 23,
special conditions are needed to address
the installation of this seat installation/
restraint.

Accordingly, these special conditions
are for the Embraer S.A. model EMB 500
side facing seat location. Other
conditions may be developed, as
needed, based on further FAA review
and discussions with the manufacturer
and civil aviation authorities.
Applicability

As discussed above, these special
conditions are applicable to the Embraer
model 500. Should Embraer S.A. apply
at a later date for a change to the type
certificate to include another model
incorporating the same novel or unusual
design feature, the special conditions
would apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is

imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Embraer S.A.,
model 500 airplanes.

Single-Place Side Facing Seat Dynamic
Test Requirements

In addition to the provisions of 14
CFR 23.562, the following will apply:

The following minimum acceptable
standards for dynamic seat certification
of the single side-facing seat are as
follows:

(a) Existing Criteria. As referenced by
§ 23.785(b), all injury protection criteria
of §§23.562(c)(1) through (c)(7) apply to
the occupants of the side-facing seats.
Head injury criteria (HIC) assessments
are only required for head contact with
the seat and/or adjacent structures.

(b) Body-to-wall/furnishing contact.
The seat must be installed aft of a
structure such as an interior wall or
furnishing that will contact the pelvis,
upper arm, chest, or head of an
occupant seated next to the structure. A
conservative representation of the
structure and its stiffness must be
included in the tests. It is required that
the contact surface of this structure
must be covered with at least two inches
of energy absorbing protective padding
(foam or equivalent), such as Ensolite.

(c) Thoracic Trauma. Testing with a
Side Impact Dummy (SID), as defined
by 49 CFR Part 572, Subpart F, or its
equivalent, must be performed in order
to establish Thoracic Trauma Index
(T'TI) injury criteria. TTI acquired with
the SID must be less than 85, as defined
in 49 CFR Part 572, Subpart F. SID TTI
data must be processed as defined in
Federal Motor Vehicle Safety Standard
(FMVSS) Part 571.214, section S11.5.
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Rational analysis, comparing an
installation with another installation
where TTI data were acquired and
found acceptable, may also be viable.

(d) Pelvis. Pelvic lateral acceleration
must not exceed 130g. Pelvic
acceleration data must be processed as
defined in FMVSS Part 571.214, section
S11.5.

(e) Shoulder Strap Loads. Where
upper torso straps (shoulder straps) are
used for occupants, tension loads in
individual straps must not exceed 1,750
pounds. If dual straps are used for
restraining the upper torso, the total
strap tension loads must not exceed
2,000 pounds.

(f) Compression Loads. The
compression load measured between the
pelvis and the lumbar spine of the ATD
may not exceed 1,500 pounds.

(g) Emergency Evacuation. The
airplane configuration must meet the
emergency evacuation requirements of
its certification basis with the seat
occupied.

(h) Test Requirements in § 23.562
dynamic loads. The tests in § 23.562(a)
(b) and (c) must be conducted on the
side-facing seat. Floor deformation is
required except for a seat that is
cantilevered to the bulkhead.

The following are the agreed to
methods of compliance and testing
requirements:

General Test Guidelines

(a) One longitudinal test with the SID
anthropomorphic test dummy (ATD) or
its equivalent, undeformed floor, no
yaw, and with all lateral structural
supports (armrests/walls) must be
accomplished.

—Pass/fail injury assessments: TTI and
pelvic acceleration.

(b) One longitudinal test with the
Hybrid II ATD, deformed floor, with 10
degrees yaw, and with all lateral
structural supports (armrests/walls)
must be accomplished.

—Pass/fail injury assessments: HIC and
upper torso restraint load, and
restraint system retention.

(c) Vertical (15 G’s) test must to be
conducted with modified Hybrid II
ATDs with existing pass/fail criteria.

(d) The ATD can be tethered for the
floor deformation test.

(e) The seatbelt is not required to have
a TSO Authorization but will need to
comply with the TSO-C22g Minimum
Performance Standards (MPS).

Issued in Kansas City, Missouri, on
October 12, 2011.

John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27119 Filed 10-19-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2011-1141; Special
Conditions No. 25-451-SC]

Special Conditions: Gulfstream
Aerospace Corporation, Model GIV-X
Airplane; Aircraft Electronic System
Security Protection From Unauthorized
External Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream Aerospace
Corporation Model GIV-X airplane.
This airplane will have novel or
unusual design features associated with
the architecture and connectivity
capabilities of the airplane’s computer
systems and networks, which may allow
access by external computer systems
and networks. Connectivity by external
systems and networks may result in
security vulnerabilities to the airplane’s
systems. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for these
design features. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: The effective date of these
special conditions is October 13, 2011.
We must receive your comments by
December 5, 2011.

ADDRESSES: Send comments identified
by docket number FAA-2011-1141
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

¢ Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or by Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building

Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
8 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at
http://DocketsInfo.dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.

FOR FURTHER INFORMATION CONTACT:
Varun Khanna, FAA, Airplane and
Flight Crew Interface Branch, ANM—
111, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone 425-227-1298;
facsimile 425—-227-1149.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
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comments. We may change these special
conditions based on the comments we
receive.

Background

On April 21, 2011, Gulfstream
Aerospace Corporation (hereafter
referred to as “Gulfstream”) applied for
a supplemental type certificate to install
a new interior design configuration in
the Gulfstream Model GIV-X passenger
airplane. The Gulfstream Model GIV-X
is a two-engine jet transport airplane
with a maximum takeoff weight of
47,600 pounds and an interior
configuration for a maximum of 19
passengers.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
Gulfstream must show that the
Gulfstream Model GIV-X airplane
(hereafter referred to as the “GIV-X"), as
changed, continues to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A12EA or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A12EA are as follows:

14 CFR part 25, effective February 1,
1965, including Amendments 25—1
through 25-56, except for the following
sections which are limited to showing
compliance with the amendments
indicated: Part 25 effective February 1,
1965, §§25.109, 25.571, and 25.813;
part 25 Amendment 25-22, § 25.571;
and part 25 Amendment 25-15,
§25.807(c)(2). In addition, the
certification basis includes certain
special conditions, exemptions, and
equivalent safety findings that are not
relevant to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the GIV-X because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model.

In addition to the applicable
airworthiness regulations and special

conditions, the GIV-X must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The GIV-X will incorporate the
following novel or unusual design
features: digital systems architecture
composed of several connected
networks. The proposed architecture
and network configuration may be used
for, or interfaced with, a diverse set of
functions, including:

1. Flight-safety related control,
communication, and navigation systems
(aircraft control domain);

2. Airline business and administrative
support (airline information domain);

3. Passenger information and
entertainment systems (passenger
entertainment domain), and;

4. The capability to allow access to or
by external sources.

Discussion

The GIV-X architecture and network
configuration may allow increased
connectivity to, and access by, external
airplane sources, airline operations, and
maintenance systems to the aircraft
control domain and airline information
domain. The aircraft control domain
and airline information domain perform
functions required for the safe operation
and maintenance of the airplane.
Previously these domains had very
limited connectivity with external
sources. The architecture and network
configuration may allow the
exploitation of network security
vulnerabilities resulting in intentional
or unintentional destruction, disruption,
degradation, or exploitation of data,
systems, and networks critical to the
safety and maintenance of the airplane.
The existing regulations and guidance
material did not anticipate these types
of airplane system architectures.
Furthermore, 14 CFR regulations and
current system safety assessment policy
and techniques do not address potential
security vulnerabilities, which could be
exploited by unauthorized access to
airplane systems, data buses, and
servers. Therefore, these special
conditions are issued to ensure that the
security (i.e., confidentiality, integrity,
and availability) of airplane systems is
not compromised by unauthorized
wired or wireless electronic
connections.

Applicability

As discussed above, these special
conditions are applicable to the
Gulfstream Model GIV-X. Should
Gulfstream apply at a later date for a
supplemental type certificate to modify
any other model included on the Type
Certificate No. A12EA to incorporate the
same novel or unusual design features,
these special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Gulfstream Model
GIV-X airplanes.

1. The applicant must ensure airplane
electronic system security protection
from access by unauthorized sources
external to the airplane, including those
possibly caused by maintenance
activity.

2. The applicant must ensure that
electronic system security threats are
identified and assessed, and that
effective electronic system security
protection strategies are implemented to
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protect the airplane from all adverse
impacts on safety, functionality, and
continued airworthiness.

3. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the aircraft is
maintained, including all post Type
Certification modifications that may
have an impact on the approved
electronic system security safeguards.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27196 Filed 10-19-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2011-1140; Special
Conditions No. 25-450-SC]

Special Conditions: Gulfstream
Aerospace Corporation, Model GIV-X
Airplane; Isolation or Aircraft
Electronic System Security Protection
From Unauthorized Internal Access

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream Aerospace
Corporation Model GIV-X airplane.
This airplane will have novel or
unusual design features associated with
connectivity of the passenger domain
computer systems to the airplane
critical systems and data networks. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these design
features. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: The effective date of these
special conditions is October 13, 2011.
We must receive your comments by
December 5, 2011.

ADDRESSES: Send comments identified
by docket number FAA-2011-1140
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey

Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or by Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
8 a.m. and 5 p.m., Monday through
Friday, except federal holidays.

e Fax:Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at
http://DocketsInfo.dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.

FOR FURTHER INFORMATION CONTACT:
Varun Khanna, FAA, Airplane and
Flight Crew Interface Branch, ANM—
111, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone 425—227-1298;
facsimile 425-227-1149.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a

specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On April 21, 2011, Gulfstream
Aerospace Corporation (hereafter
referred to as “Gulfstream”) applied for
a supplemental type certificate to install
a new interior design configuration in
the Gulfstream Model GIV-X passenger
airplane. The Gulfstream Model GIV-X
is a two-engine jet transport airplane
with a maximum takeoff weight of
47,600 pounds and an interior
configuration for a maximum of 19
passengers.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.101,
Gulfstream must show that the
Gulfstream Model GIV-X airplane
(hereafter referred to as the “GIV-X"), as
changed, continues to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A12EA or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the ““original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A12EA are as follows:

14 CFR part 25, effective February 1,
1965, including Amendments 25—1
through 25-56, except for the following
sections which are limited to showing
compliance with the amendments
indicated: Part 25 effective February 1,
1965, §§25.109, 25.571, and 25.813;
part 25 Amendment 25-22, § 25.571;
and part 25 Amendment 25-15,
§25.807(c)(2). In addition, the
certification basis includes certain
special conditions, exemptions, and
equivalent safety findings that are not
relevant to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the GIV-X because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
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same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model.

In addition to the applicable
airworthiness regulations and special
conditions, the GIV-X must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The GIV-X will incorporate the
following novel or unusual design
features: Digital systems architecture
composed of several connected
networks. The proposed architecture
and network configuration may be used
for, or interfaced with, a diverse set of
functions, including:

1. Flight-safety related control,
communication, and navigation systems
(aircraft control domain);

2. Airline business and administrative
support (airline information domain);

3. Passenger information and
entertainment systems (passenger
entertainment domain); and

4. The capability to allow access to or
by external sources.

Discussion

The GIV-X integrated network
configuration may allow increased
connectivity with external network
sources and will have more
interconnected networks and systems,
such as passenger entertainment and
information services, than previous
Gulfstream airplane models. This may
allow the exploitation of network
security vulnerabilities and increased
risks potentially resulting in unsafe
conditions for the airplane and its
occupants. This potential exploitation of
security vulnerabilities may result in
intentional or unintentional destruction,
disruption, degradation, or exploitation
of data and systems critical to the safety
and maintenance of the airplane. The
existing regulations and guidance
material did not anticipate these types
of system architectures. Furthermore, 14
CFR regulations and current system
safety assessment policy and techniques
do not address potential security
vulnerabilities which could be exploited
by unauthorized access to airplane
networks and servers. Therefore, these
special conditions are being issued to
ensure that the security (i.e.,
confidentiality, integrity, and
availability) of airplane systems is not

compromised by unauthorized wired or
wireless electronic connections between
airplane systems and networks and the
passenger entertainment domain.
Applicability

As discussed above, these special
conditions are applicable to the
Gulfstream Model GIV-X. Should
Gulfstream apply at a later date for a
supplemental type certificate to modify
any other model included on the Type
Certificate No. A12EA to incorporate the
same novel or unusual design features,
these special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Gulfstream Model
GIV—X airplanes.

1. The applicant must ensure that the
design provides isolation from, or
airplane electronic system security
protection against, access by
unauthorized sources internal to the
airplane. The design must prevent
inadvertent and malicious changes to,

and all adverse impacts upon, airplane
equipment, systems, networks, or other
assets required for safe flight and
operations.

2. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the aircraft is
maintained, including all post Type
Certification modifications that may
have an impact on the approved
electronic system security safeguards.

Issued in Renton, Washington, on October
13, 2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 201127198 Filed 10-19-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0010; Airspace
Docket No. 11-AAL-1]

Amendment of Federal Airways;
Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; technical
amendment.

SUMMARY: This action removes two
modified VHF Omnidirectional Range
(VOR) Federal airways, V-320 and V—
440, from a final rule published in the
Federal Register of April 28, 2011. That
rule amended 29 Air Traffic Service
(ATS) routes in Alaska affected by the
relocation of the Anchorage VOR
navigation aid. The FAA is taking this
action as a result of these VOR Federal
airways not passing flight inspections to
retain existing minimum enroute
altitude (MEA) requirements in the
vicinity of Anchorage, AK.

DATES: Effective date 0901 UTC October
20, 2011.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace, Regulations and
ATC Procedures Group, Office of
Mission Support Services, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

Federal Register Docket No. FAA—
2011-0010, Airspace Docket No. 11—
AAL-1 published on April 28, 2011 (76
FR 23687), amends all Federal Airways
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affected by the relocation of the
Anchorage VOR navigation aid. The
FAA subsequently delayed the effective
date from June 30, 2011, until further
notice (76 FR 35097; June 16, 2011).

The FAA has determined that V-320
and V—-440 do not have satisfactory
signal reception coverage capable of
meeting the existing MEA requirements
in the vicinity of Anchorage, AK.
Amendments for these airways will be
proposed at a future date under a
separate rulemaking. Accordingly, this
action is taken to remove these two
Victor airways in Alaska.

The remaining 27 ATS routes, as
amended, are unaffected by this action
and the effective date remains delayed
until further notice per the final rule,
delay of effective date published in the
Federal Register on June 16, 2011 (76
FR 35097).

VOR Federal airways are published in
Paragraph 6010 of FAA Order 7400.9V,
dated August 9, 2011, and effective
September 15, 2011, which is
incorporated by reference in 14 CFR
71.1. The VOR Federal airways listed in
this document will be subsequently
published in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation (1) Is
not a significant regulatory action under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies Federal airways in Alaska.

Final Rule Technical Amendment

Accordingly, pursuant to the
authority delegated to me, the modified
VOR Federal airways V-320 and V-440
legal descriptions as published in the
Federal Register on April 28, 2011 (76
FR 23687), FR Doc. 2011-10240, page
23688, column 2, line 4, and column 3,
line 4, respectively, are removed.

Issued in Washington, DC, on October 13,
2011.

Gary A. Norek,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 201127118 Filed 10-19-11; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404, 408, 416, and 422
[Docket No. SSA-2010-0010]

RIN 0960—-AH19

Recovery of Delinquent Debts—

Treasury Offset Program
Enhancements

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are amending our Tax
Refund Offset (TRO) and Administrative
Offset regulations. We are conforming
our regulations to those of the
Department of the Treasury (Treasury)
for the following reasons: Treasury
removed the 10-year limitation to
collect delinquent debts owed the
United States by reducing eligible
Federal payments, and more States are
participating in reciprocal agreements
with Treasury to offset State payments,
including tax refunds to reduce or
extinguish a federally owed debt. These
changes will allow us to collect
additional Federal debt.

DATES: These rules are effective
November 21, 2011.

FOR FURTHER INFORMATION CONTACT:
Jennifer C. Pendleton, Office of Payment
and Recovery Policy, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965-5652. For information on
amendments to 20 CFR Part 408, please
contact: Benjamin Franco, Office of
International Programs, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965—7342. For information on
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213 or TTY 1-800—-325-0778, or visit
our Internet site, Social Security Online,
at http://www.socialsecurity.gov.
SUPPLEMENTARY INFORMATION:

Background

We are making final the rule for
recovery of delinquent debts that we
proposed in a Notice of Proposed Rule
Making (NPRM) published in the
Federal Register on March 2, 2011 (76
FR 11402). The preamble to the NPRM
discussed the changes from the current
rules and our reasons for proposing
those changes. To the extent that we are
adopting the proposed rule as
published, we are not repeating that
information here. Interested readers may
refer to the preamble to the NPRM.1

Changes to Our Regulations

We are changing our regulations to
conform to Treasury’s regulations. In
addition to collecting non-tax debts
beyond the original 10-year statute of
limitations, we will collect delinquent
overpayments under titles II, VIII, and
XVI by offset of various State payments,
including State tax refunds. Debt
Collection Improvement Act (DCIA) of
1996, Public Law 104-134, 110 Stat.
1321-358 et seq. (April 26, 1996); 31
U.S.C. 3716; 31 CFR 285.6.

Therefore, we are changing Title 20
§§404.520, 404.521, 408.940, 408.941,
416.580, 416.581, and 422.310. Under
these sections, we notify the overpaid
person and refer overpayments to
Treasury for tax refund and
administrative offset.

Public Comments on the NPRM

In the NPRM, we provided the public
a 60-day comment period, which ended
on May 2, 2011. We received two public
comments from individuals. Since the
comments were long, we have
summarized and paraphrased them. We
are responding to the significant issues
raised by the commenters that were
within the scope of this rule.

Comment: One commenter wanted to
make sure that our regulations are
written with understandable language.

Response: We are committed to
writing our documents clearly and
welcome feedback if the public does not
believe that our documents are clear.

Comment: Another commenter agreed
with our proposed rule and suggested
that individuals be given ample notice
before monies are reclaimed and that
individuals be thoroughly informed
before entering into a contract that
might fall under this rule.

Response: Before referring a person
for offset under these sections, we will
give him or her at least 60 days prior
notice in accordance with §§404.521,
408.941, 416.581, and 422.310.

1The NPRM is available at http://
www.regulations.gov/#!documentDetail;D=SSA-
2010-0010-0001.
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Regulatory Procedures

Executive Order 12866 as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule meets the
criteria for a significant regulatory
action under Executive Order 12866 as
supplemented by Executive Order
13563. Thus, OMB reviewed the final
rule.

Regulatory Flexibility Act

We certify that this final rule will not
have a significant economic impact on
a substantial number of small entities
because it applies to individuals only.
Thus, a regulatory flexibility analysis is
not required under the Regulatory
Flexibility Act, as amended.

Paperwork Reduction Act

This rule does not create any new or
affect any existing collections and does
not require OMB approval under the
Paperwork Reduction Act.

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Income taxes, Old-Age, Survivors, and
Disability Insurance, Reporting and
recordkeeping requirements, Social
Security.

20 CFR Part 408

Administrative practice and
procedure; Aged; Reporting and
recordkeeping requirements; Social
Security; Supplemental Security Income
(SSI); Veterans.

20 CFR Part 416

Administrative practice and
procedure, Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

20 CFR Part 422

Administrative practice and
procedure, Organization and functions
(Government agencies), Reporting and
recordkeeping requirements, Social
Security.

Michael J. Astrue,
Commissioner of Social Security.

For the reasons set out in the
preamble, we are amending 20 CFR
chapter III, parts 404, 408, 416, and 422
as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950—- )

Subpart F—[Amended]

m 1. The authority citation for subpart F
of part 404 is revised to read as follows:

Authority: Secs. 204, 205(a), 702(a)(5), and
1147 of the Social Security Act (42 U.S.C.
404, 405(a), 902(a)(5), and 1320b-17); 31
U.S.C. 3716; 31 U.S.C. 3720A.

m 2. Amend § 404.520(b) in the second
sentence by removing the word
“individuals” and adding in its place
the word “persons” and by revising the
third sentence to read as follows:

§404.520 Referral of overpayments to the
Department of the Treasury for tax refund
offset—General.

* * * * *

(b) * * * We will refer overpayments
to the Department of the Treasury for
offset against Federal tax refunds
regardless of the length of time the debts
have been outstanding.

m 3. Amend § 404.521 by revising the
section heading, introductory text, and
paragraphs (a) and (b), and in paragraph
(e) by removing the word “‘individual”
in two places and adding in its place
“person”.

§404.521 Notice to overpaid persons.

Before we request the collection of an
overpayment by reduction of Federal
and State income tax refunds, we will
send a written notice of intent to the
overpaid person. In our notice of intent
to collect an overpayment through tax
refund offset, we will state:

(a) The amount of the overpayment;
and

(b) That we will collect the
overpayment by requesting that the
Department of the Treasury reduce any
amounts payable to the overpaid person
as refunds of Federal and State income
taxes by an amount equal to the amount
of the overpayment unless, within 60
calendar days from the date of our
notice, the overpaid person:

(1) Repays the overpayment in full; or

(2) Provides evidence to us at the
address given in our notice that the
overpayment is not past due or legally
enforceable; or

(3) Asks us to waive collection of the
overpayment under section 204(b) of the
Act.

* * * * *

PART 408—SPECIAL BENEFITS FOR
CERTAIN WORLD WAR Il VETERANS

Subpart I—[Amended]

m 4. The authority citation for subpart I
of part 408 is revised to read as follows:

Authority: Secs. 702(a)(5), 808, and 1147
of the Social Security Act (42 U.S.C.
902(a)(5), 1008, and 1320b—17); 31 U.S.C.
3716; 31 U.S.C. 3720A.

m 5.In §408.940(b) revise the third
sentence to read as follows:

§408.940 When will we refer an SVB
overpayment to the Department of the
Treasury for tax refund offset?

* * * * *

(b) * * * We refer overpayments to
the Department of the Treasury for offset
against Federal tax refunds regardless of
the amount of time the debts have been
outstanding.

m 6. In §408.941 revise the introductory
text, and paragraphs (a) and (b) to read
as follows:

§408.941 Will we notify you before we
refer an SVB overpayment for tax refund
offset?

Before we request that an
overpayment be collected by reduction
of Federal and State income tax refunds,
we will send a written notice of our
action to the overpaid person. In our
notice of intent to collect an
overpayment through tax refund offset,
we will state:

(a) The amount of the overpayment;
and

(b) That we will collect the
overpayment by requesting that the
Department of the Treasury reduce any
amounts payable to the overpaid person
as refunds of Federal and State income
taxes by an amount equal to the amount
of the overpayment unless, within 60
calendar days from the date of our
notice, the overpaid person:

(1) Repays the overpayment in full; or

(2) Provides evidence to us at the
address given in our notice that the
overpayment is not past due or legally
enforceable; or

(3) Asks us to waive collection of the
overpayment under section 204(b) of the
Act.

* * * * *

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart E—[Amended]

m 7. The authority citation for subpart E
of part 416 is amended to read as
follows:

Authority: Secs. 702(a)(5), 1147, 1601,
1602, 1611(c) and (e), and 1631(a)—(d) and (g)
of the Social Security Act (42 U.S.C.
902(a)(5), 1320b-17, 1381, 1381a, 1382(c)
and (e), and 1383(a)—(d) and (g)); 31 U.S.C.
3716; 31 U.S.C. 3720A.

m 8. Amend §416.580(b) by removing
the word “individuals’ in the second
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sentence and adding in its place
“persons” and by revising the last
sentence to read as follows:

§416.580 Referral of overpayments to the
Department of the Treasury for tax refund
offset—General.

* * * * *

(b) * * * We refer overpayments to
the Department of the Treasury for offset
against Federal tax refunds regardless of
the amount of time the debts have been
outstanding.

m 9. Amend § 416.581 by revising the
section heading, the introductory text,
and paragraphs (a) and (b), and in
paragraph (e), by removing the word
“individual” in two places and adding
in its place “person”’.

§416.581

We will make a request for collection
by reduction of Federal and State
income tax refunds only after we
determine that a person owes an
overpayment that is past due and
provide the overpaid person with
written notice. Our notice of intent to
collect an overpayment through tax
refund offset will state:

Notice to overpaid person.

(a) The amount of the overpayment;
and

(b) That we will collect the
overpayment by requesting that the
Department of the Treasury reduce any
amounts payable to the overpaid person
as refunds of Federal and State income
taxes by an amount equal to the amount
of the overpayment unless, within 60
calendar days from the date of our
notice, the overpaid person:

(1) Repays the overpayment in full; or

(2) Provides evidence to us at the
address given in our notice that the
overpayment is not past due or legally
enforceable; or

(3) Asks us to waive collection of the
overpayment under section 204(b) of the
Act.

* * * * *

PART 422—ORGANIZATION AND
PROCEDURES

Subpart D—[Amended]

m 10. The authority citation for subpart
D of part 422 continues to read as
follows:

Authority: Secs. 204(f), 205(a), 702(a)(5),
and 1631(b) of the Social Security Act (42
U.S.C. 404(f), 405(a), 902(a)(5), and 1383(b));
5 U.S.C. 5514; 31 U.S.C. 3711(e); 31 U.S.C.
3716.

m 11.In §422.310 revise paragraphs
(a)(1) and (b) to read as follows:

§422.310 Collection of overdue debts by
administrative offset.

(a) Referral to the Department of the
Treasury for offset. (1) We recover
overdue debts by offsetting Federal and
State payments due the debtor through
the Treasury Offset Program (TOP). TOP
is a Government-wide delinquent debt
matching and payment offset process
operated by the Department of the
Treasury, whereby debts owed to the
Federal Government are collected by
offsetting them against Federal and State
payments owed the debtor. Federal
payments owed the debtor include
current “‘disposable pay,” defined in 5
CFR 550.1103, owed by the Federal
Government to a debtor who is an
employee of the Federal Government.
Deducting from such disposable pay to
collect an overdue debt owed by the
employee is called “Federal salary
offset” in this subpart.

(b) Debts we refer. We refer for
administrative offset all qualifying debts
that meet or exceed the threshold
amounts used by the Department of the
Treasury for collection from State and
Federal payments, including Federal
salaries.

* * * * *
[FR Doc. 2011-27221 Filed 10-19-11; 8:45 am)]
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

[Docket No. FDA-2011-N-0003]

New Animal Drugs for Use in Animal
Feeds; Melengestrol; Monensin;
Tylosin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental abbreviated
new animal drug application (ANADA)
filed by Ivy Laboratories, Division of Ivy
Animal Health, Inc. The supplemental
ANADA provides for use of increased
dose levels of monensin in three-way,
combination drug Type C medicated
feeds for heifers fed in confinement for
slaughter containing melengestrol
acetate, monensin, and tylosin.

DATES: This rule is effective October 20,
2011.

FOR FURTHER INFORMATION CONTACT: ]ohn
K. Harshman, Center for Veterinary
Medicine (HFV-170), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—-8197, e-
mail: john.harshman@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Ivy
Laboratories, Division of Ivy Animal
Health, Inc., 8857 Bond St., Overland
Park, KS 66214, filed a supplement to
ANADA 200-375 for use of
HEIFERMAX 500 (melengestrol acetate),
RUMENSIN (monensin, USP), and
TYLAN (tylosin phosphate) single-
ingredient Type A medicated articles to
make three-way, combination drug Type
C medicated feeds for heifers fed in
confinement for slaughter. The
supplemental ANADA provides for use
of increased dose levels of monensin.
The supplemental application is
approved as of September 1, 2011, and
the regulations in 21 CFR 558.342 are
amended to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The Agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
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§558.342 [Amended]

m 2.In §558.342, in the table in
paragraph (e)(1), remove and reserve
paragraph (e)(1)(vii); and in paragraph
(e)(1)(xi), in the “Sponsor” column, add
“021641”.

Dated: October 14, 2011.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 2011-27139 Filed 10-19-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9548]
RIN 1545-BH49

Guidance Regarding the Treatment of
Stock of a Controlled Corporation
Under Section 355(a)(3)(B)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations regarding the distribution of
stock of a controlled corporation
acquired in a transaction described in
section 355(a)(3)(B) of the Internal
Revenue Code (Code). This action is
necessary in light of amendments to
section 355(b). These final regulations
will affect corporations and their
shareholders.

DATES: Effective Date: These final
regulations are effective on October 20,
2011.

Applicability Date: For dates of
applicability, see § 1.355-2(i).
FOR FURTHER INFORMATION CONTACT:
Russell P. Subin, (202) 622-7790 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 1 regarding section
355(a)(3)(B).

Section 355(a) provides that, under
certain circumstances, a corporation
may distribute stock and securities in a
corporation it controls to its
shareholders and security holders
without causing either the distributing
corporation (distributing) or its
shareholders and security holders to
recognize income, gain, or loss.

Sections 355(a)(1)(C) and 355(b)(1)
generally require that distributing and
the controlled corporation (controlled)

each be engaged, immediately after the
distribution, in the active conduct of a
trade or business. Section 355(b)(2)(A)
provides that a corporation shall be
treated as engaged in the active conduct
of a trade or business if and only if it

is engaged in the active conduct of a
trade or business.

Section 355(b)(2)(B) requires that the
trade or business have been actively
conducted throughout the five-year
period ending on the date of the
distribution (pre-distribution period).
Section 355(b)(2)(C) provides that the
trade or business must not have been
acquired in a transaction in which gain
or loss was recognized in whole or in
part (taxable transaction) within the pre-
distribution period. Section 355(b)(2)(D)
provides that control of a corporation
that (at the time of acquisition of
control) was conducting the trade or
business must not have been directly or
indirectly acquired by any distributee
corporation or by distributing during the
pre-distribution period in a taxable
transaction.

Section 355(b)(3)(A) provides that for
purposes of determining whether a
corporation meets the requirements of
section 355(b)(2)(A), all members of
such corporation’s separate affiliated
group (SAG) shall be treated as one
corporation. Section 355(b)(3)(B)
provides that for purposes of section
355(b)(3), the term SAG means, with
respect to any corporation, the affiliated
group that would be determined under
section 1504(a) if such corporation were
the common parent and section 1504(b)
did not apply. Section 355(b)(3)(C)
provides that if a corporation became a
SAG member as a result of one or more
taxable transactions, any trade or
business conducted by such corporation
(at the time that such corporation
became such a member) shall be treated
for purposes of section 355(b)(2) as
acquired in a taxable transaction.

Section 355(a)(3)(B) provides that for
purposes of section 355 (other than
section 355(a)(1)(D)) and so much of
section 356 as relates to section 355,
stock of controlled acquired by
distributing by reason of any transaction
(i) which occurs within five years of the
distribution of such stock, and (ii)
which is a taxable transaction, shall not
be treated as stock of controlled, but as
other property.

Section 355(b)(3)(D) provides that the
Secretary shall prescribe such
regulations as are necessary or
appropriate to carry out the purposes of
section 355(b)(3), including regulations
that provide for the proper application
of section 355(b)(2)(B), (C), and (D), and
modify the application of section

355(a)(3)(B), in connection with the
application of section 355(b)(3).

Pursuant to section 355(b)(3)(D) and
section 7805, temporary regulations (TD
9435) under section 355(a)(3)(B) were
published in the Federal Register (73
FR 75946) on December 15, 2008. A
notice of proposed rulemaking (REG—
150670—07) cross-referencing the
temporary regulation was published in
the Federal Register on the same day
(73 FR 75979). The temporary
regulations were intended to harmonize
the application of section 355(a)(3)(B)
with section 355(b). Generally, the
temporary regulations: (1) Disregarded
transfers of controlled stock between
members of the distributing
corporation’s SAG (DSAG), (2) did not
treat controlled stock as other property
if controlled became a DSAG member,
and (3) retained the exception of prior
regulation § 1.355—2(g) as contained in
26 CFR part 1, revised as of April 1,
2008, for acquisitions from affiliates
described in § 1.355-3(b)(4)(iii).

The preamble to the temporary
regulations requested comments
regarding a variety of issues under
section 355(a)(3)(B). One written
comment responding to the request was
received. No public hearing was
requested or held.

Summary of Comment and Guidance

The comment generally agreed with
the text of the temporary regulations. In
addition, the comment addressed,
among other things, the treatment of
cash paid to acquire controlled stock in
lieu of fractional shares, indirect
acquisitions and acquisitions of
controlled stock by a predecessor to a
member of the DSAG, issuances of
controlled stock, and redemptions of
controlled stock. After considering the
comment, the IRS and Treasury
Department have decided not to expand
the scope of the final regulation to cover
additional situations at this time. These
final regulations adopt the substantive
rules of the temporary regulations
without change.

The IRS and Treasury Department
continue to study the interrelationship
between section 355(a)(3)(B) and section
355(b). No inference regarding the
content of future section 355(b)
guidance should be drawn from these
final regulations. In addition, further
guidance may be issued under section
355(a)(3)(B) in connection with future
section 355(b) guidance if it is necessary
to harmonize the two provisions.

Special Analyses

It has been determined that this
Treasury Decision is not a significant
regulatory action as defined in
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Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It is hereby
certified that these final regulations will
not have a significant economic impact
on a substantial number of small
entities. This certification is based on
the fact that section 355(a)(3)(B)
generally applies to parent-subsidiary
groups of corporations, which tend to be
larger businesses, and that these
regulations primarily grant relief from
the application of section 355(a)(3)(B) in
certain situations. Therefore, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the
proposed regulations were submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

Drafting Information

The principal author of these
regulations is Russell P. Subin of the
Office of Associate Chief Counsel
(Corporate). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation

for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805. * * *
Section 1.355-2(g) and (i) also issued
under 26 U.S.C. 355(b)(3)(D). * * *

m Par. 2. Section 1.355-0 is amended by
revising the entries under § 1.355-2(g)
and (i) to read as follows:

§1.355—0 Outline of sections.

* * * * *
§1.355—2 Limitations.
* * * * *

(g) Recently acquired controlled stock
under section 355(a)(3)(B).
(1) Other property.

(2) Exceptions.
(3) DSAG.
(4) Taxable transaction.
(5) Examples.
* * * * *

(i) Effective/applicability date.

m Par. 3. Section 1.355-1 is amended by
revising paragraph (a) to read as follows:

§1.355-1 Distribution of stock and
securities of a controlled corporation.

(a) Effective/applicability date of
certain sections. Except as otherwise
provided, this section and §§ 1.355-2
through 1.355—4 apply to transactions
occurring after February 6, 1989. For
transactions occurring on or before that
date, see 26 CFR 1.355-1 through 1.355—
4 (revised as of April 1, 1987). This
section and §§ 1.355-2 through 1.355—4,
other than § 1.355-2(g) and (i), do not
reflect the amendments to section 355
made by the Revenue Act of 1987, the
Technical and Miscellaneous Revenue
Act of 1988, and the Tax Technical
Corrections Act of 2007. For the
applicability date of §§ 1.355-2(g),
1.355-5, 1.355—6, and 1.355-7, see
§§1.355-2(i), 1.355-5(e), 1.355-6(g),
and 1.355-7(k), respectively.

* * * * *

m Par. 4. Section 1.355-2 is amended by
revising paragraphs (g) and (i) to read as
follows:

§1.355-2 Limitations.

(g) Recently acquired controlled stock
under section 355(a)(3)(B)—(1) Other
property. Except as provided in
paragraph (g)(2) of this section, for
purposes of section 355(a)(1)(A), section
355(c), and so much of section 356 as
relates to section 355, stock of a
controlled corporation acquired by the
DSAG in a taxable transaction (as
defined in paragraph (g)(4) of this
section) within the five-year period
ending on the date of the distribution
(pre-distribution period) shall not be
treated as stock of the controlled
corporation but shall be treated as
“other property.” Transfers of
controlled corporation stock that is
owned by the DSAG immediately before
and immediately after the transfer are
disregarded and are not acquisitions for
purposes of this paragraph (g)(1).

(2) Exceptions. Paragraph (g)(1) of this
section does not apply to an acquisition
of stock of the controlled corporation—

(i) If the controlled corporation is a
DSAG member at any time after the
acquisition (but prior to the
distribution); or

(ii) Described in § 1.355-3(b)(4)(iii).

(3) DSAG. For purposes of this
paragraph (g), a DSAG is the distributing
corporation’s separate affiliated group
(the affiliated group which would be
determined under section 1504(a) if
such corporation were the common
parent and section 1504(b) did not
apply) that consists of the distributing
corporation as the common parent and

all corporations affiliated with the
distributing corporation through stock
ownership described in section
1504(a)(1)(B) (regardless of whether the
corporations are includible corporations
under section 1504(b)). For purposes of
paragraph (g)(1) of this section, any
reference to the DSAG is a reference to
the distributing corporation if it is not
the common parent of a separate
affiliated group.

(4) Taxable transaction—(i) Generally.
For purposes of this paragraph (g), a
taxable transaction is a transaction in
which gain or loss was recognized in
whole or in part.

(ii) Dunn Trust and predecessor
issues. [Reserved].

(5) Examples. The following examples
illustrate this paragraph (g). Assume
that C, D, P, and S are corporations, X
is an unrelated individual, each of the
transactions is unrelated to any other
transaction and, but for the issue of
whether C stock is treated as “other
property” under section 355(a)(3)(B),
the distributions satisfy all of the
requirements of section 355. No
inference should be drawn from any of
these examples as to whether any
requirements of section 355 other than
section 355(a)(3)(B), as specified, are
satisfied. Furthermore, the following
definitions apply:

(i) Purchase is an acquisition that is
a taxable transaction.

(ii) Section 368(c) stock is stock
constituting control within the meaning
of section 368(c).

(iii) Section 1504(a)(2) stock is stock
meeting the requirements of section
1504(a)(2).

Example 1. Hot stock. For more than five
years, D has owned section 368(c) stock but
not section 1504(a)(2) stock of C. In year 6,
D purchases additional C stock from X.
However, D does not own section 1504(a)(2)
stock of C after the year 6 purchase. If D
distributes all of its C stock within five years
after the year 6 purchase, for purposes of
section 355(a)(1)(A), section 355(c), and so
much of section 356 as relates to section 355,
the C stock purchased in year 6 would be
treated as “‘other property.” See paragraph
(g)(1) of this section.

Example 2. C becomes a DSAG member.
For more than five years, D has owned
section 368(c) stock but not section
1504(a)(2) stock of C. In year 6, D purchases
additional C stock from X such that D’s total
ownership of C is section 1504(a)(2) stock. If
D distributes all of its C stock within five
years after the year 6 purchase, the
distribution of the C stock purchased in year
6 would not be treated as “other property”
because C becomes a DSAG member. See
paragraph (g)(2)(i) of this section. The result
would be the same if D did not own any C
stock prior to year 6 and D purchased all of
the C stock in year 6. See paragraph (g)(2)(i)
of this section. Similarly, if D did not own
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any C stock prior to year 6, D purchased 20
percent of the C stock in year 6, and then
acquired all of the remaining C stock in year
7, the C stock purchased in year 6 and the

C stock acquired in year 7 (even if purchased)
would not be treated as “other property”
because C becomes a DSAG member. See
paragraph (g)(2)(i) of this section.

Example 3. Intra-SAG transaction. For
more than five years, D has owned all of the
stock of S. D and S, in the aggregate, have
owned section 368(c) stock but not section
1504(a)(2) stock of C. Therefore, D and S are
DSAG members, but C is not. In year 6, D
purchases S’s C stock. If D distributes all of
its C stock within five years after the year 6
purchase, the distribution of the C stock
purchased in year 6 would not be treated as
“other property.” D’s purchase of the C stock
from S is disregarded for purposes of
paragraph (g)(1) of this section because that
C stock was owned by the DSAG
immediately before and immediately after the
purchase. See paragraph (g)(1) of this section.

Example 4. Affiliate exception. For more
than five years, P has owned 90 percent of
the sole outstanding class of the stock of D
and a portion of the stock of C, and X has
owned the remaining 10 percent of the D
stock. Throughout this period, D has owned
section 368(c) stock but not section
1504(a)(2) stock of C. In year 6, D purchases
P’s C stock. However, D does not own section
1504(a)(2) stock of C after the year 6
purchase. If D distributes all of its C stock to
X in exchange for X’s D stock within five
years after the year 6 purchase, the
distribution of the C stock purchased in year
6 would not be treated as “other property”
because the C stock was purchased from a
member (P) of the affiliated group (as defined
in §1.355-3(b)(4)(iv)) of which D is a
member, and P did not purchase that C stock
within the pre-distribution period. See
paragraph (g)(2)(ii) of this section.

* * * * *

(i) Effective/applicability date.
Paragraphs (g)(1) through (g)(5) of this
section apply to distributions occurring
after October 20, 2011. For rules
regarding distributions occurring on or
before October 20, 2011, see §1.355—
2T(i), as contained in 26 CFR part 1,
revised as of April 1, 2011.

§1.355-0T [Removed]
m Par. 5. Section 1.355-0T is removed.

§1.355-2T [Removed]
m Par. 6. Section 1.355-2T is removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: October 14, 2011.
Emily S. McMahon,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2011-27240 Filed 10-19-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 104
[Docket No. CIV 151]
RIN 1105-AB39

James Zadroga 9/11 Health and
Compensation Act of 2010

AGENCY: Department of Justice.
ACTION: Final rule; correction.

SUMMARY: The Department of Justice is
correcting a final rule that appeared in
the Federal Register of August 31, 2011
(76 FR 54112). That document issued
regulations implementing the
amendments made by the James
Zadroga 9/11 Health and Compensation
Act of 2010 (Zadroga Act) with respect
to the September 11th Victim
Compensation Fund of 2001.

DATES: Effective October 3, 2011.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Zwick, Director, Office of
Management Programs, Civil Division,
U.S. Department of Justice, Main
Building, Room 3140, 950 Pennsylvania
Avenue, NW., Washington, DC 20530,
telephone 855-885-1555 (TTY 855—
885—1558).

SUPPLEMENTARY INFORMATION: In FR Doc.
2011-22160 appearing on page 54112 in
the Federal Register on Wednesday,
August 31, 2011, the following
correction is made:

1. On page 54119, in the third
column, the paragraph following the
heading ‘“Small Business Regulatory
Enforcement Fairness Act of 1996” is
revised to read as follows:

“The Office of Management and
Budget has determined that this rule is
a major rule as defined by section 251
of the Small Business Regulatory
Enforcement Fairness Act of 1996
(Congressional Review Act), 5 U.S.C.
804. This rule will not result in a major
increase in costs or prices, or significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based companies to compete with
foreign-based companies in domestic
and export markets. However, the
compensation benefits awarded to
eligible claimants will have an annual
beneficial impact on the economy of
$100,000,000 or more in certain years
until the amounts authorized and
appropriated for the Victims
Compensation Fund are fully
distributed.

“Title II of the Zadroga Act reactivates
the September 11th Victim
Compensation Fund of 2001 and
requires a Special Master, appointed by

the Attorney General, to provide
compensation to any individual (or a
personal representative of a deceased
individual) who suffered physical harm
or was killed as a result of the terrorist-
related aircraft crashes of September 11,
2001, or the debris removal efforts that
took place in the immediate aftermath of
those crashes. In view of the need to
begin processing compensation claims
as soon as possible, it is impracticable
for the Department to comply with the
requirements of section 801 of the
Congressional Review Act, 5 U.S.C. 801,
pertaining to delayed effective dates of
major rules without unduly delaying the
processing of claims. Section 808(2) of
the Congressional Review Act, 5 U.S.C.
808(2), provides: “Notwithstanding
section 801—* * * (2) any rule which
an agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the rule
issued) that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest, shall
take effect at such time as the Federal
agency promulgating the rule
determines.” Were the Department not
to invoke the exception provided in
section 808(2) of the Congressional
Review Act, eligible claimants would
have to wait substantially longer to
begin filing their claims, thereby
impairing Congress’s goal of providing
compensation in as expeditious a
manner as possible (as evidenced by the
short statutory deadline for
implementation). Such a delay in
implementing the compensation process
would be clearly contrary to the public
interest. For the foregoing reasons, the
Special Master finds pursuant to section
808(2) of the Congressional Review Act,
5 U.S.C. 808, that good cause exists to
make this final rule effective October 3,
2011.”

Dated: October 12, 2011.
Sheila L. Birnbaum,
Special Master.
[FR Doc. 2011-27121 Filed 10-19-11; 8:45 am]
BILLING CODE 4410-12-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 211

[Docket ID: DOD-2011-0S-0054; RIN 0790~
Al69]

Mission Compatibility Evaluation
Process

AGENCY: Office of the Under Secretary of
Defense for Acquisition, Technology,
and Logistics, DoD.
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ACTION: Interim final rule.

SUMMARY: The Department of Defense
(DoD) is issuing this interim final rule
to implement section 358 of the Ike
Skelton National Defense Authorization
Act for Fiscal Year 2011. That section
requires that the DoD issue procedures
addressing the impacts upon military
operations of certain types of structures
if they pose an unacceptable risk to the
national security of the United States.
The structures addressed are those for
which an application is required to be
filed with the Secretary of
Transportation. Section 358 also
requires the designation of a lead
organization to coordinate DoD review
of applications for projects filed with
the Secretary of Transportation and
received by the Department of Defense
from the Secretary of Transportation.
Section 358 also requires the
designation of certain officials by the
Secretary of Defense to perform
functions pursuant to the section and
this implementing rule. Section 358 also
requires the establishment of a
comprehensive strategy for addressing
military impacts of renewable energy
projects and other energy projects, with
the objective of ensuring that the robust
development of renewable energy
sources and the expansion of the
commercial electrical grid may move
forward in the United States, while
minimizing or mitigating any adverse
impacts on military operations and
readiness. That requirement, however,
is not required at this time and is not
part of this rule. Other aspects of section
358 not required at this time, such as
annual reports to Congress, are also not
addressed in this rule. Nor does this
rule deal with other clearance processes
not included in section 358, such as
those applied by the Bureau of Land
Management, Department of the
Interior.

DATES: This rule is effective upon
publication in the Federal Register.
Comments must be received by
December 19, 2011.

ADDRESSES: You may submit comments,
identified by docket number and or
Regulatory Information Number (RIN)
and title, by any of the following
methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
2nd Floor, East Tower, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this Federal

Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
David Belote, (703) 697-7301, or Bill
Van Houten, (703) 571-9068, both can
be contacted at DoDSitingClearing-
house@osd.mil.

SUPPLEMENTARY INFORMATION:

Section 358 of the Ike Skelton
National Defense Authorization Act for
Fiscal Year 2011, Public Law 111-383,
became law on January 7, 2011. In that
provision, Congress required, among
other things, that the DoD implement
new procedures relating to how the DoD
reviews and comments on applications
filed with the Secretary of
Transportation pursuant to 49 U.S.C.
44718. Section 358 also specifies who
within DoD may provide such
comments to the Secretary of
Transportation, that DoD will engage in
outreach activities with interested
parties, and that Congress must be
advised when the DoD objects to an
application filed pursuant to 49 U.S.C.
44718.

Section 211.1 of this Interim Rule
states the two primary purposes of the
rule which are to provide for DoD
commenting on applications filed
pursuant to 49 U.S.C. 44718 and
requests for reviews of projects prior to
applications being filed pursuant to 49
U.S.C. 44718.

Section 211.2 addresses the
applicability of part 211. This part
applies to all components of the DoD,
those applicants filing applications
pursuant to 49 U.S.C. 44718 when those
applications are conveyed by the
Secretary of Transportation to the
Department of Defense, those requesting
reviews of projects prior to applications
being filed under 49 U.S.C. 44718
(including State and local officials), and
those providing comments to DoD
relating to its actions in reviewing
applications. It also applies,
geographically, to the United States.

Section 211.3 provides definitions.
The definition of “adverse impact on
military operations and readiness”
provides that a demonstrable
impairment or degradation of the ability
of the armed forces to perform their
warfighting missions constitutes an
adverse impact. The definition of
“applicant” refers to an entity filing a
proper application with the Secretary of
Transportation pursuant to 49 U.S.C.

44718, and whose application has been
provided by the Secretary of
Transportation to the DoD. The
definition of “armed forces” refers to
the definition at 10 U.S.C. 101(a)(4),
which includes the Army, Navy, Air
Force, and Marine Corps, but excludes
the Coast Guard. The definition of
“congressional defense committees” is
taken from section 3 of the Ike Skelton
National Defense Authorization Act for
Fiscal Year 2011, which, in turn, adopts
by reference the definition of the term
in 10 U.S.C. 101(a)(16). The definition
of “military readiness” is taken from the
definition of the term provided in
section 358. The definition of
“mitigation” provides a general
description of the term while leaving to
individual actions more specific
examples of what may constitute
mitigation. The definition of “proposed
project” is the project as submitted to
the Secretary of Transportation pursuant
to 49 U.S.C. 44718. The definition of
“requester” refers to a developer of a
renewable energy development or other
energy project or a state or local official
seeking an informal review of a project
by the DoD prior to the project being
submitted for formal review pursuant to
49 U.S.C. 44718. The definition of
““section 358" refers to the authorizing
provision, section 358 of the Ike Skelton
National Defense Authorization Act for
Fiscal Year 2011. The definition of
“unacceptable risk to the national
security of the United States” includes
the two existing criteria found in 49
U.S.C. 44718, namely the construction,
alteration, establishment, or expansion,
or the proposed construction, alteration,
establishment, or expansion, of a
structure or sanitary landfill that
endangers safety in air commerce or
interferes with the efficient use and
preservation of the navigable airspace
and of airport traffic capacity at public-
use airports, but, for purposes of this
rule, only when related to the activities
of the DoD. The definition also includes
an additional criterion consisting of
actions that will significantly impair or
degrade the capability of the DoD to
conduct training, research,
development, testing, and evaluation,
and operations or to maintain military
readiness. The definition of “United
States” is included to provide the
geographical limitation of the part,
clarifying that the part does not apply
outside of the United States.

Section 211.4 provides the general
policy of the part, taken from section
358(a). It also limits the participation of
DoD in the Federal Aviation
Administration’s process under 49
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U.S.C. 44718 to the process provided in
this rule.

Section 211.5 specifies the officials
with authorities and responsibilities
under the part pursuant to section 358.
The Deputy Secretary of Defense is
designated as the senior officer who is
authorized to provide a determination to
the Secretary of Transportation that a
project filed pursuant to 49 U.S.C.
44718 would result in an unacceptable
risk to the national security of the
United States. The Under Secretary of
Defense for Acquisition, Technology,
and Logistics is designated as the senior
official who may make a
recommendation to the Deputy
Secretary of Defense that such a project
would result in such a risk. The Deputy
Under Secretary of Defense
(Installations & Environment) is
designated as the official who, in
coordination with the Deputy Assistant
Secretary of Defense (Readiness) and the
Principal Deputy Director, Operational
Test and Evaluation, reviews such a
project and provides a preliminary
assessment of the level of risk of adverse
impact on military operations and
readiness that would arise from the
project and the extent of mitigation that
may be needed to address such risk. The
Office of the Deputy Under Secretary of
Defense (Installations & Environment) is
designated as the lead organization, and
the DoD Siting Clearinghouse is
established and organized under the
Deputy Under Secretary.

Section 211.6 provides the procedures
for formal DoD review of a project filed
by an applicant with the Secretary of
Transportation pursuant to 49 U.S.C.
44718.

Section 211.7 provides the procedures
for informal DoD review of a project
submitted by a requester prior to
submitting a formal application
pursuant to 49 U.S.C. 44718.

Section 211.8 directs DoD
Components to forward any inquiries or
requests they may receive to the
Clearinghouse so as to avoid
unauthorized action by a Component
outside of the process established by
this rule.

Section 211.9 provides some of the
types of mitigation to be considered by
the DoD and the applicant/requester
when discussing mitigation.

Section 211.10 provides for the
notification to Congress required by
section 358 when the senior officer
makes a determination that a project
presents an unacceptable risk to the
national security of the United States.

Section 211.11 provides for a public
Web site where the public can review
the actions being considered by DoD,

track their progress, and offer
comments.

Executive Order 12866, Regulatory
Planning and Review and Executive
Order 13563, Improving Regulation and
Regulatory Review

It has been determined that this rule
is not a significant regulatory action.
This rule does not:

(1) Have an annual effect to the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities;

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligation of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Section 202, Public Law 104-4,
Unfunded Mandates Reform Act

It has been certified that 32 CFR part
211 does not contain a Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

The Congress enacted the Regulatory
Flexibility Act (RFA) of 1980, as
amended, 5 U.S.C. 601-612, to ensure
that Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. The RFA requires agencies to
analyze the economic impact of
regulations to determine the extent to
which there is anticipated to be a
significant economic impact on a
substantial number of small entities.
DoD anticipates that the Interim Rule
could potentially affect a few entities
that might otherwise have located
structures on public or private lands
that would present an unreasonable risk
to the national security of the United
States. DoD further anticipates that
some of these entities will be small
entities as defined by the Small
Business Administration; however, DoD
does not expect the potential impact to
be significant because this rule provides

procedures to mitigate the impact of
such an unreasonable risk to the benefit
of both the proponent and DoD.

Public Law 96-511, Paperwork
Reduction Act (44 U.S.C. Chapter 35)

Section 211.7 of this interim final rule
contains information collection
requirements. DoD has submitted the
following proposal to OMB under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). Comments
are invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of DoD, including whether the
information will have practical utility;
(b) the accuracy of the estimate of the
burden of the proposed information
collection; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
information collection on respondents,
including the use of automated
collection techniques or other forms of
information technology.

Title: Information for DoD Informal
Review of Renewable Energy Source
Projects.

Type of Request: New.

Number of Respondents: 350.

Responses per Respondent: 15.

Annual Responses: 5,250.

Average Burden per Response: 1 hour.

Annual Burden Hours: 5,250 hours.

Needs and Uses: This information is
necessary to allow the Department of
Defense to assess the impact on military
operations and the risk to national
security of proposed construction,
alteration, establishment, or expansion,
of a structure or sanitary landfill.

Affected Public: Business or other for-
profit; State, local or tribal governments.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Written comments
and recommendations on the
information collection should be sent to
Ms. Jasmeet Seehra at the Office of
Management and Budget, DoD Desk
Officer, Room 10102, New Executive
Office Building, Washington, DC 20503,
with a copy to the Executive Director,
DoD Siting Clearinghouse, Office of the
Deputy Under Secretary of Defense
(Installations and Environment), 3400
Defense Pentagon, Room 5C646,
Washington, DC 20301-3400.

Comments can be received from 30 to
60 days after the date of this notice, but
comments to OMB will be most useful
if received by OMB within 30 days after
the date of this notice.

You may also submit comments,
identified by docket number [DoD—
2011-0S-0113] and title, by the
following method:
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

To request more information on this
information collection or to obtain a
copy of the proposal and associated
collection instruments, please write to
the Executive Director, DoD Siting
Clearinghouse, Office of the Deputy
Under Secretary of Defense
(Installations and Environment), 3400
Defense Pentagon, Room 5C646,
Washington, DC 20301-3400.

Executive Order 13132, Federalism

It has been certified that this part does
not have federalism implications, as set
forth in Executive Order 13132. This
rule does not have substantial direct
effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 211
Energy; Evaluation.

m Accordingly 32 CFR Part 211 is added
to read as follows:

PART 211—MISSION COMPATIBILITY
EVALUATION PROCESS

Subpart A—General

Sec.

211.1 Purpose.
211.2  Applicability.
211.3 Definitions.

Subpart B—Policy

211.4 Policy.
211.5 Responsibilities.

Subpart C—Project Evaluation Procedures

211.6 Initiating a Formal DoD Review of a
Proposed Project.

211.7 Initiating an Informal DoD Review of
a Project.

211.8 Inquiries Received by DoD
Components.

211.9 Mitigation Options.

211.10 Reporting Determinations to
Congress.

Subpart D—Communications and Outreach

211.11 Communications With the
Clearinghouse.

211.12 Public Outreach.

Authority: Public Law 111-383, Section
358.

Subpart A—General

§211.1 Purpose.

This part prescribes procedures
pursuant to section 358 of the Ike
Skelton National Defense Authorization
Act for Fiscal Year 2011 to provide:

(a) A formal review of projects for
which applications are filed with the
Secretary of Transportation under 49
U.S.C. 44718, to determine if they pose
an unacceptable risk to the national
security of the United States.

(b) An informal review of a renewable
energy development or other energy
project in advance of the filing of an
application with the Secretary of
Transportation under 49 U.S.C. 44718.

§211.2 Applicability.

This part applies to:

(a) The Office of the Secretary of
Defense, the Military Departments, the
Chairman of the Joint Chiefs of Staff and
the Joint Staff, the Combatant
Commands, the Office of the Inspector
General of the Department of Defense,
the Defense Agencies, the DoD Field
Activities, and all other organizational
entities in the Department of Defense
(hereafter referred to collectively as the
“DoD Components”).

(b) Persons filing applications with
the Secretary of Transportation for
proposed projects pursuant to 49 U.S.C.
44718, when such applications are
received by the Department of Defense
from the Secretary of Transportation.

(c) A State or local official or a
developer of a renewable energy
development or other energy project
seeking a review of such project by DoD.

(d) Members of the general public
from whom comments are received on
notices of actions being taken by the
Department of Defense under this part.

(e) The United States.

§211.3 Definitions.

(a) Adverse impact on military
operations and readiness. Any adverse
impact upon military operations and
readiness, including flight operations,
research, development, testing, and
evaluation, and training that is
demonstrable and is likely to impair or
degrade the ability of the armed forces
to perform their warfighting missions.

(b) Applicant. An entity filing an
application with the Secretary of
Transportation pursuant to 49 U.S.C.
44718, and whose proper application
has been provided by the Secretary of
Transportation to the Clearinghouse.

(c) Armed forces. This term has the
same meaning as provided in 10 U.S.C.

101(a)(4) but does not include the Coast
Guard.

(d) Clearinghouse. The DoD Siting
Clearinghouse, established under the
Deputy Under Secretary of Defense
(Installations & Environment).

(e) Congressional defense committees.
The—

(1) Committee on Armed Services and
the Committee on Appropriations of the
Senate; and

(2) Committee on Armed Services and
the Committee on Appropriations of the
House of Representatives.

(f) Days. All days are calendar days
but do not include Federal holidays.

(g) Military readiness. Includes any
training or operation that could be
related to combat readiness, including
testing and evaluation activities.

(h) Mitigation. Actions taken by either
or both the DoD or the applicant to
ensure that a project does not create an
unacceptable risk to the national
security of the United States.

(i) Proposed project. A proposed
project is the project as described in the
application submitted to the Secretary
of Transportation pursuant to 49 U.S.C.
44718 and transmitted by the Secretary
of Transportation to the Clearinghouse.

(j) Requester. A developer of a
renewable energy development or other
energy project or a state or local official
seeking an informal review by the DoD
of a project.

(k) Section 358. Section 358 of the Ike
Skelton National Defense Authorization
Act for Fiscal Year 2011, Public Law
111-383.

(1) Unacceptable risk to the national
security of the United States. The
construction, alteration, establishment,
or expansion, or the proposed
construction, alteration, establishment,
or expansion, of a structure or sanitary
landfill that:

(1) Endangers safety in air commerce,
related to the activities of the DoD.

(2) Interferes with the efficient use
and preservation of the navigable
airspace and of airport traffic capacity at
public-use airports, related to the
activities of the DoD.

(3) Will significantly impair or
degrade the capability of the DoD to
conduct training, research,
development, testing, and evaluation,
and operations or maintain military
readiness.

(m) United States. The several States,
the District of Columbia, the
Commonwealths of Puerto Rico and the
Northern Mariana Islands, American
Samoa, Guam, Midway and Wake
Islands, the U.S. Virgin Islands, any
other territory or possession of the
United States, and associated navigable
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waters, contiguous zones, and territorial
seas and the airspace of those areas.

Subpart B—Policy

§211.4 Policy.

(a) It is an objective of the Department
of Defense to ensure that the robust
development of renewable energy
sources and the increased resiliency of
the commercial electrical grid may
move forward in the United States,
while minimizing or mitigating any
adverse impacts on military operations
and readiness.

(b) The participation of the DoD in the
process of the Federal Aviation
Administration conducted pursuant to
49 U.S.C. 44718 shall be conducted in
accordance with this part. No other
process shall be used by a DoD
Component.

(c) Nothing in this part shall be
construed as affecting the authority of
the Secretary of Transportation under 49
U.S.C. 44718.

§211.5 Responsibilities.

(a) Pursuant to subsection (e)(4) of
section 358, the Deputy Secretary of
Defense is designated as the senior
officer. Only the senior officer may
convey to the Secretary of
Transportation a determination that a
project filed with the Secretary of
Transportation pursuant to 49 U.S.C.
44718 would result in an unacceptable
risk to the national security of the
United States.

(b) Pursuant to subsection (b)(1) of
section 358, the Under Secretary of
Defense for Acquisition, Technology,
and Logistics is designated as the senior
official. Only the senior official may
provide to the senior officer a
recommendation that the senior officer
determine a project filed with the
Secretary of Transportation pursuant to
49 U.S.C. 44718 would result in an
unacceptable risk to the national
security of the United States.

(c) Pursuant to subsection (e)(1) of
section 358, the Deputy Under Secretary
of Defense (Installations &
Environment), in coordination with the
Deputy Assistant Secretary of Defense
(Readiness) and the Principal Deputy
Director, Operational Test and
Evaluation, shall review a proper
application for a project filed pursuant
to 49 U.S.C. 44718 and received from
the Secretary of Transportation and
provide a preliminary assessment of the
level of risk of adverse impact on
military operations and readiness that
would arise from the project and the
extent of mitigation that may be needed
to address such risk.

(d) Pursuant to subsection (b)(1) of
section 358, the Office of the Deputy
Under Secretary of Defense
(Installations & Environment) is
designated as the lead organization.
Under the authority, direction, and
control of the Under Secretary of
Defense for Acquisition, Technology,
and Logistics, there is, within the Office
of the Deputy Under Secretary, a DoD
Siting Clearinghouse. The
Clearinghouse:

(1) Shall have a governing board
organized in accordance with DoD
Instruction 5105.18, DoD
Intergovernmental and
Intragovernmental Committee
Management Program.

(2) Has an executive director who is
a Federal Government employee,
appointed by the Deputy Under
Secretary of Defense (Installations &
Environment).

(3) Performs such duties as assigned
in this part and as the Deputy Under
Secretary directs.

Subpart C—Project Evaluation
Procedures

§211.6 Initiating a Formal DoD Review of
a Proposed Project.

(a) A formal review of a proposed
project begins with the receipt from the
Secretary of Transportation by the
Clearinghouse of a proper application
filed with the Secretary of
Transportation pursuant to 49 U.S.C.
44718.

(1) The Clearinghouse will convey the
application as received to those DoD
Components it believes may have an
interest in reviewing the application.

(2) The DoD Components that receive
the application shall provide their
comments and recommendations on the
application to the Clearinghouse no
later than 20 days after they receive the
application.

(3) Not later than 30 days after
receiving the application from the
Secretary of Transportation, the
Clearinghouse shall evaluate all
comments and recommendations
received and take one of two actions:

(i) Determine that the proposed
project will not have an adverse impact
on military operations and readiness, in
which case it shall notify the Secretary
of Transportation of such determination.

(ii) Determine that the proposed
project may have an adverse impact on
military operations and readiness. When
the Clearinghouse makes such a
determination it shall immediately—

(A) Notify the applicant of the
determination of the Clearinghouse and
offer to discuss mitigation with the
applicant to reduce the adverse impact;

(B) Designate one or more DoD
Components to engage in discussions
with the applicant to attempt to mitigate
the adverse impact;

(C) Notify the Secretary of
Transportation that the Department of
Defense has determined that the
proposed project may have an adverse
impact on military operations and
readiness, and, if the cause of the
adverse impact is due to the proposed
project exceeding an obstruction
standard set forth in subpart C of part
77 of title 14 of the Code of Federal
Regulations, identify the specific
standard and how it would be exceeded;
and

(D) Notify the Secretary of
Transportation and the Secretary of
Homeland Security that the
Clearinghouse has offered to engage in
mitigation discussions with the
applicant.

(4) The applicant must provide to the
Clearinghouse its agreement to discuss
the possibility of mitigation within five
days of receipt of the notification from
the Clearinghouse.

(b) If the applicant agrees to enter into
discussions with the DoD to seek to
mitigate an adverse impact, the
designated DoD Components shall
engage in discussions with the applicant
to attempt to reach agreement on
measures that would mitigate the
adverse impact of the proposed project
on military operations and readiness.
The Clearinghouse shall invite the
Administrator of the Federal Aviation
Administration and the Secretary of
Homeland Security to participate in
such discussions.

(1) Such discussions shall not extend
more than 90 days beyond the initial
notification to the applicant, unless both
the designated DoD Components and
the applicant agree, in writing, to an
extension of a specific period of time.

(i) If agreement between the applicant
and the designated DoD Components
has not been reached on mitigation
measures by that time and no extension
has been mutually agreed to, the
designated DoD Components shall
notify the Clearinghouse of the results of
the discussions and the analysis and
recommendations of the Components
with regard to the proposed project as
it is proposed after discussions.

(ii) If agreement between the
applicant and the designated DoD
Components has been reached on
mitigation measures that remove the
adverse impact of the proposed project
on military operations and readiness,
the DoD Components shall notify the
Clearinghouse of the agreement and the
applicant shall notify the Secretary of
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Transportation of such agreement and
amend its application accordingly.

(2) If the applicant and the designated
DoD Components are unable to reach
agreement on mitigation, the
Clearinghouse shall review the analysis
and recommendations of the DoD
Components and determine if the
proposed project as it may have been
modified by the applicant after
discussions would result in an
unacceptable risk to the national
security of the United States.

(i) If the Clearinghouse determines
that the proposed project as it may have
been modified by the applicant after
discussions would result in an
unacceptable risk to the national
security of the United States, it shall
make a recommendation to the senior
official to that effect. If the
Clearinghouse determines, contrary to
the recommendations of the DoD
Components, that the proposed project
as it may have been modified by the
applicant after discussions would not
result in an unacceptable risk to the
national security of the United States, it
shall make a recommendation to the
senior official to that effect.

(ii) If the senior official concurs with
the recommendation of the
Clearinghouse, the senior official shall
make a recommendation to the senior
officer that is consistent with the
recommendation of the Clearinghouse.
If the senior official does not agree with
the recommendation of the
Clearinghouse, the senior official may
make a recommendation to the senior
officer to that effect.

(iii) The senior officer shall consider
the recommendation of the senior
official, and, after giving full
consideration to mitigation actions
available to the DoD and those agreed to
by the applicant, determine whether the
proposed project as it may have been
modified by the applicant would result
in an unacceptable risk to the national
security of the United States. If the
senior officer makes such a
determination, the senior officer shall
convey that determination to the
Secretary of Transportation, identifying
which of the three criteria in section
211.3(1) creates the unacceptable risk to
the national security of the United
States.

(iv) Any mitigation discussions
engaged in by the Department of
Defense pursuant to this part shall not
be binding upon any other Federal
agency, nor waive required compliance
with any other law or regulation.

(c)(1) If the applicant does not agree
to enter into discussions with the DoD
to seek to mitigate an adverse impact,
the Clearinghouse shall review the

analysis and recommendations of the
designated DoD Components and
determine if the proposed project would
result in an unacceptable risk to the
national security of the United States. If
the Clearinghouse determines that the
proposed project would result in an
unacceptable risk to the national
security of the United States, it shall
make a recommendation to the senior
official to that effect. If the
Clearinghouse determines, contrary to
the recommendations of the DoD
Components, that the proposed project
would not result in an unacceptable risk
to the national security of the United
States, it shall make a recommendation
to the senior official to that effect.

(2) If the senior official concurs with
the recommendation of the
Clearinghouse, the senior official shall
make a recommendation to the senior
officer that is consistent with the
recommendation of the Clearinghouse.
If the senior official does not agree with
the recommendation of the
Clearinghouse, the senior official may
make a recommendation to the senior
officer to that effect.

(3) The senior officer shall consider
the recommendation of the senior
official, and, after giving full
consideration to mitigation actions
available to the DoD and those agreed to
by the applicant, determine whether the
proposed project would result in an
unacceptable risk to the national
security of the United States. If the
senior officer makes such a
determination, the senior officer shall
convey that determination to the
Secretary of Transportation, identifying
which of the three criteria in section
211.3(1) creates the unacceptable risk to
the national security of the United
States.

(d) The Clearinghouse may, on behalf
of itself, the senior official, or the senior
officer, seek an extension of time from
the Secretary of Transportation for
consideration of the application.

§211.7 Initiating an Informal DoD Review
of a Proposed Project.

(a) An informal review of a project
begins with the receipt from a requester
by the Clearinghouse of a request for an
informal review. In seeking an informal
review, the requester shall provide the
following information to the
Clearinghouse:

(1) The geographic location of the
project including its latitude and
longitude; and

(2) The nature of the project.

(3) The requester is encouraged to
provide as much additional information
as is available. The more information
provided by the requester, the greater

will be the accuracy and reliability of
the resulting DoD review.

(b) The Clearinghouse shall, within
five days of receiving the information
provided by the requestor, convey that
information to those DoD Components it
believes may have an interest in
reviewing the request.

(1) The DoD Components that receive
the request from the Clearinghouse shall
provide their comments and
recommendations on the request to the
Clearinghouse no later than 30 days
after they receive the request.

(2) Not later than 50 days after
receiving the request from the requester,
the Clearinghouse shall evaluate all
comments and recommendations
received and take one of two actions:

(i) Determine that the project will not
have an adverse impact on military
operations and readiness, in which case
it shall notify the requester of such
determination. In doing so, the
Clearinghouse shall also advise the
requester that the informal review by
the DoD does not constitute an action
under 49 U.S.C. 44718 and that neither
the DoD nor the Secretary of
Transportation are bound by the
determination made under the informal
review.

(ii) Determine that the project will
have an adverse impact on military
operations and readiness.

(A) When the requester is the project
proponent and the Clearinghouse makes
such a determination, the Clearinghouse
shall immediately—

(1) Notify the requester of the
determination and the reasons for the
conclusion of the Clearinghouse and
advise the requester that the DoD would
like to discuss the possibility of
mitigation to reduce any adverse
impact; and

(2) Designate one or more DoD
Components to engage in discussions
with the requester to attempt to mitigate
the adverse impact.

(B) When the requester is a state or
local official, notify the requester of the
determination of the Clearinghouse and
the reasons for that conclusion.

(c) If the requester is the project
proponent and agrees to enter into
discussions with the DoD to seek to
mitigate an adverse impact, the
designated DoD Components shall
engage in discussions with the requester
in an attempt to reach agreement on
measures that would mitigate the
adverse impact of the project on military
operations and readiness.

§211.8 Inquiries Received by DoD
Components.

(a) An inquiry received by a DoD
Component other than the
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Clearinghouse relating to an application
filed with the Secretary of
Transportation pursuant to 49 U.S.C.
44718 shall be forwarded to the
Clearinghouse by the DoD Component
except when that DoD Component has
been designated by the Clearinghouse to
engage in discussions with the entity
making the inquiry.

(b) A request for informal DoD review
or any other inquiry related to matters
covered by this part and received by a
DoD Component other than the
Clearinghouse shall be forwarded to the
Clearinghouse by that Component
except when that DoD Component has
been designated by the Clearinghouse to
engage in discussions with the entity
making the request.

§211.9 Mitigation Options.

(a) In discussing mitigation to avoid
an unacceptable risk to the national
security of the United States, the DoD
Components designated to discuss
mitigation with an applicant or
requester shall, as appropriate and as
time allows, analyze the following types
of DoD mitigation to determine if they
identify feasible and affordable actions
that may be taken to mitigate adverse
impacts of projects on military
operations and readiness:

(1) Modifications to military
operations.

(2) Modifications to radars or other
items of military equipment.

(3) Modifications to military test and
evaluation activities, military training
routes, or military training procedures.

(4) Providing upgrades or
modifications to existing systems or
procedures.

(5) The acquisition of new systems by
the DoD and other departments and
agencies of the Federal Government.

(b) In discussing mitigation to avoid
an unacceptable risk to the national
security of the United States, the
applicant or requester, as the case may
be, should consider the following
possible actions:

(1) Modification of the proposed
structure, operating characteristics, or
the equipment in the proposed project.

(2) Changing the location of the
proposed project.

(3) Providing a voluntary contribution
of funds to offset the cost of measures
undertaken by the Secretary of Defense
to mitigate adverse impacts of the
project on military operations and
readiness.

§211.10 Reporting Determinations to
Congress.

(a) Not later than 30 days after making
a determination of unacceptable risk
pursuant to section 211.6, the senior

officer shall submit to the congressional
defense committees a report on such
determination and the basis for such
determination.

(b) Such a report shall include—

(1) An explanation of the operational
impact that led to the determination.

(2) A discussion of the mitigation
options considered.

(3) An explanation of why the
mitigation options were not feasible or
did not resolve the conflict.

Subpart D—Communications and
Outreach

§211.11 Communications With the
Clearinghouse.

All communications to the
Clearinghouse by applicants, requesters,
or members of the public should be
addressed to:

Executive Director, DoD Siting
Clearinghouse, Office of the Deputy
Under Secretary of Defense
(Installations and Environment), Room
5C646, 3400 Defense Pentagon,
Washington, DC 20301-3400 or to such
internet address as the Clearinghouse
may provide.

§211.12 Public Outreach.

(a) The DoD shall establish a Web site
accessible to the public that—

(1) Lists the applications and requests
for informal review the DoD is currently
considering.

(2) Identifies the stage of the action,
e.g., preliminary review, referred for
mitigation discussions, determined to be
an unacceptable risk.

(3) Indicates how the public may
provide comments.

(b) The Clearinghouse shall publish a
handbook to provide applicants,
requesters, and members of the public
with necessary information to assist
them in participating in the Mission
Compatibility Evaluation Process.

Dated: October 12, 2011.

Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 201126987 Filed 10-19-11; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2011-0816]
RIN 1625-AA09

Drawbridge Operation Regulation;
Bear Creek, Sparrows Point, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is canceling
a portion of an existing drawbridge
operation regulation. The Baltimore
County Revenue Authority (Dundalk
Avenue) highway toll drawbridge across
Bear Creek, mile 1.5, Sparrows Point,
MD was replaced with a fixed bridge in
1998. Therefore, that portion of the
operating regulation, as it pertains to the
Dundalk Avenue highway toll
drawbridge, is no longer applicable or
necessary.

DATES: This rule is effective October 20,
2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket USCG-2011—
0816 and are available by going to
http://www.regulations.gov, inserting
USCG-2011-0816 in the “Keyword”
box, and then clicking ““Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lindsey Middleton, Coast Guard;
telephone 757-398-6629, e-mail
Lindsey.R.Middleton@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA)

(5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
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to the public interest.” Under 5 U.S.C.
553(b), the Coast Guard finds that good
cause exists for not publishing a notice
of proposed rulemaking (NPRM) with
respect to this rule because the
Baltimore County Revenue Authority
(Dundalk Avenue) highway toll draw
bridge requiring draw operations, as
specified in 33 CFR 117.543(a), was
removed and replaced with a fixed
bridge in 1998. That portion of the
regulation has not been enforced since
the replacement of the bridge,
approximately thirteen years ago. The
regulations governing the bridge, which
is no longer a drawbridge, are no longer
applicable and shall be removed from
this section. It is unnecessary to publish
an NPRM as this regulation cancels a
regulation that has no further practical
value. It is further unnecessary to
publish an NPRM because operators
transiting this portion of the waterway
are aware that the bridge is now a fixed
bridge. And, it is unnecessary to publish
an NPRM because this regulation does
not purport to place any restriction on
mariners but rather removes a
restriction that has no further
applicability.

Under 5 U.S.C. 553(d)(1), a rule that
relieves a restriction is not required to
provide the 30 day notice period before
its effective date. This rule removes the
Baltimore County Revenue Authority
(Dundalk Avenue) highway toll draw
operation requirements under 33 CFR
117.543(a), thus removing a regulatory
restriction on the public. Additionally,
under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than
30 days after publication in the Federal
Register. The bridge has been a fixed
bridge for the past 13 years; this rule
merely requires an administrative
change to the Federal Register, in order
to omit a regulatory requirement that is
no longer applicable or necessary.

Basis and Purpose

The drawbridge across Bear Creek,
mile 1.5 was removed and replaced with
a fixed bridge in 1998. Prior to 1998, a
regulation was necessary to govern the
operation of the openings of the
drawbridge. After 1998, because the
bridge can no longer be opened, there
became no need for a regulation
governing openings. It has come to the
attention of the Coast Guard that the
regulation was never updated
subsequent to the completion of the
fixed bridge. Therefore, this regulation
seeks to alter the original regulation, to
remove that portion which does not
have present applicability due to the
present capabilities of the bridge. The
elimination of this drawbridge

necessitates the modification of the
Baltimore County Revenue Authority
(Dundalk Avenue) highway toll
drawbridge operation regulation.

The regulation governing the
operation of the bridge is found in 33
CFR 117.543(a). The purpose of this rule
is to remove the portion of 33 CFR
117.543(a) that refers to the Baltimore
County Revenue Authority (Dundalk
Avenue) highway toll bridge at mile 1.5,
from the Code of Federal Regulations
since it governs a bridge that is no
longer able to be opened.

The regulation found at 33 CFR
117.543 also governs the Peninsula
Parkway Bridge, mile 2.1, and the Wise
Avenue Bridge, mile 3.4. This Final
Rule shall not alter the operating
regulations in place at 33 CFR 117.543
for the Peninsula Parkway Bridge and
the Wise Avenue Bridge. This rule shall
only remove that verbiage regulating the
Dundalk Avenue Bridge.

Discussion of Rule

The Coast Guard is changing the
regulation in 33 CFR 117.543 by
removing the restrictions and the
regulatory burden related to the draw
operations for this bridge which is no
longer a drawbridge. The change
removes the portion of the regulation
governing the Baltimore County
Revenue Authority (Dundalk Avenue)
highway toll bridge because the bridge
has been replaced with a fixed bridge.
The replacement took place in 1998,
approximately thirteen years ago. This
Final Rule seeks to update the Code of
Federal Regulations by removing
language that regulates signaling and
notice requirements for the opening of
a bridge that, in fact, can no longer
open. This change does not affect vessel
operators using the waterway. This
change does not affect nor does it alter
those portions of 33 CFR 117.543
dealing with the Peninsula Parkway
Bridge and the Wise Avenue Bridge.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office

of Management and Budget has not
reviewed it under that Order.

The Coast Guard does not consider
this rule to be “significant” under that
Order because it is an administrative
change and does not affect the way
vessels operate on the waterway.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considers whether this final rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include (1) small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and (2) governmental
jurisdictions with populations of less
than 50,000.

Since this drawbridge has been
removed and replaced with a fixed
bridge, the regulation governing draw
operations for this bridge is no longer
needed. There is no new restriction or
regulation being imposed by this rule;
therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
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taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling

procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-43701f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule because this rule
affects the promulgation of operating
regulations or procedures for
drawbridges.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise paragraph (a) of §117.543 to
read as follows:

§117.543 Bear Creek.

(a) The draw of the Peninsula
Parkway Bridge, mile 2.1, between
Dundalk and Sparrows Point, shall open
on signal; except that, from April 16
through November 15 from 12 midnight
to 8 a.m. except Saturdays and Sundays,
and Federal and State holidays, at least
one half hour notice is required.

* * * * *

October 5, 2011.
William D. Lee,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2011-27128 Filed 10-19-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2011-0962]

Drawbridge Operation Regulation;
Islais Creek, San Francisco, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Third
Street Drawbridge across Islais Creek,
mile 0.4, at San Francisco, CA. The
deviation is necessary to allow the City
of San Francisco to make emergency
electrical repairs on the bridge. This
deviation allows the bridge to be
secured in the closed-to-navigation
position during the deviation period.

DATES: This deviation is effective from
8 a.m. on October 3, 2011 to 6 p.m. on
November 18, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of the docket USCG—
2011-0962 and are available online by
going to http://www.regulations.gov,
inserting USCG—-2011-0962 in the
“Keyword” box and then clicking
“Search”. They are also available for
inspection or copying at the Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone 510-437-3516, e-mail
David.H.Sulouff@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The City
of San Francisco requested a temporary
change to the operation of the Third
Street Drawbridge, mile 0.4, over Islais
Creek, at San Francisco, CA. The
drawbridge navigation span provides a
vertical clearance of 4 feet above Mean
High Water in the closed-to-navigation
position. As required by 33 CFR
117.163(b), the draw shall open on
signal if at least 72 hours advance notice
is given to the San Francisco
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Department of Public Works. Navigation
on the waterway is commercial and
recreational.

The Third Street Drawbridge will be
secured in the closed-to-navigation
position from 8 a.m. on October 3, 2011
to 6 p.m. on November 18, 2011, to
allow the City of San Francisco to
complete emergency electrical repairs.
This temporary deviation has been
coordinated with the waterway users.
No objections to the proposed
temporary deviation were received.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 7, 2011.
D.H. Sulouff,

Bridge Section Chief, Eleventh Coast Guard
District.

[FR Doc. 2011-27129 Filed 10-19-11; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 230

RIN 0596-AC84

Community Forest and Open Space
Conservation Program

AGENCY: Forest Service, USDA.
ACTION: Final rule.

SUMMARY: This final rule implements
the Community Forest and Open Space
Conservation Program (CFP), authorized
by Section 8003 of the Food,
Conservation, and Energy Act of 2008.
The CFP legislation is an amendment to
the Cooperative Forestry Assistance Act
of 1978. The CFP is a competitive grant
program whereby local governments,
Indian tribes, and qualified nonprofit
organizations are eligible to apply for
grants to establish community forests
through fee-simple acquisition of
private forest land. The program’s two
purposes are to provide public benefits
to communities including economic
benefits through sustainable forest
management, environmental benefits
including clean air, water, and wildlife
habitat; benefits from forest-based
educational programs; benefits from
serving as models of effective forest
stewardship; and recreational benefits
secured with public access; and to

acquire private forest lands that are
threatened by conversion to nonforest
uses. Existing provisions in Forest
Service regulations pertaining to the
Stewardship Incentive Program will be
removed as deauthorized by the Farm
Security and Rural Investment Act of
2002, and this final rule will be
substituted in lieu thereof.

DATES: This final rule is effective
November 21, 2011.

FOR FURTHER INFORMATION CONTACT:
Kathryn Conant, U.S. Forest Service,
State and Private Forestry, Cooperative
Forestry, (202) 401-4072. Individuals
who use telecommunication devices for
the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
1-800-877—8339 between 8 a.m. and

8 p.m., Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION:

Background and Need for Final Rule

Congress authorized the Community
Forest and Open Space Conservation
Program (CFP) to address the needs of
communities to protect and maintain
their forest resources. In the CFP
authorization, Congress found that tens
of thousands of acres of private forest
land are under pressure from
development; public access to privately
owned forest land for recreational
opportunities has declined; people
derive health benefits from having
access to forests for recreation and
exercise; forests protect public water
supplies and may provide financial
benefits from forest products; forest
parcels owned by local governments
and nonprofit organizations provide
important educational opportunities for
private forest landowners; and there is
an urgent need to leverage financial
resources to purchase important parcels
of privately owned forest land as the
parcels are offered for sale.

The CFP is a competitive grant
program whereby local governments,
Indian tribes, and qualified nonprofit
organizations are eligible to apply for
grants to establish community forests
through fee-simple land acquisitions.
“Fee-simple” means absolute interest in
real property, versus a partial interest
such as a conservation easement. By
creating community forests through
land acquisition, communities and
Indian tribes can sustainably manage
forests for these and many other
benefits, including wildlife habitat,
stewardship demonstration sites for
forest landowners, and environmental
education.

While the statutory title for the CFP
includes the term “open space,” the
authorizing language does not discuss

the term. The only land cover Congress
references is ““forests.” As a result, in
this final rule, the term “open space” is
not used, and it is assumed that the only
type of “open space” on which Congress
wanted the CFP to focus is “forests.”

The Forest Service believes that these
regulations for the CFP will facilitate
administration of the program and
provide uniform criteria for program
participation. The program will focus its
funding towards forests that provide
community benefits as defined in this
rule and are identified as a national,
regional, or local priority for protection.
See Ranking Criteria and Proposal
selection in § 230.5 of this final rule.

Benefits provided by forests acquired
under the CFP may address a variety of
outcomes such as protecting a
municipal water supply, providing
public access for outdoor recreation, or
providing economic benefits from
sustainable forest management,
including harvesting forest products and
using woody biomass for renewable
energy production. Beyond local
measures of success, the contribution of
community forests to larger protected
areas of forest helps support resource-
based economies and adds needed
resiliency to natural systems as they
respond to climate change. Therefore, in
addition to public engagement to
articulate local needs and capacity,
successful community forests in the CFP
should be part of a larger conservation
effort that protects a variety of land
types and working lands, which provide
ecosystem services. In this way, the
program delivers local benefits that can
also have a larger impact.

Relationship to Other Cooperative
Forestry Assistance Act Programs

The Cooperative Forestry Assistance
Act of 1978 (CFAA) enables the Forest
Service to work with States, private
landowners, and communities to
address the full range of forest resources
from urban street trees to large rural
timber lands. The CFP recognizes that
successful protection of community
forests depends on engaged citizens.
Their participation is equal in
importance to the forests being
protected. The CFP complements and
builds upon other CFAA programs that
focus on stewardship and education by
providing the opportunity for
communities to go a step further and
directly acquire and manage forests. The
CFP provides grant assistance directly to
Indian tribes, local governments, or
qualified nonprofit organizations; it is
able to assist those entities that have
demonstrated a sustained commitment
to community forestry. Through public
engagement, these entities are able to
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articulate specific community needs
that this program can meet and
demonstrate that they have the capacity
to manage a public asset such as a
community forest.

Relationship to the Forest Legacy
Program

There are now two land protection
programs under the Cooperative
Forestry Assistance Act, the Forest
Legacy Program (FLP) codified at 16
U.S.C. 2103c and the CFP codified at 16
U.S.C. 2103d. Both the CFP and FLP
provide financial assistance to partners
to protect forest land that is threatened
by conversion to nonforest uses and
provide significant environmental,
economic, and social benefits. The two
programs are complementary; each
engages unique partners and utilizes
different tools for land protection. While
a few projects may align with the intent
of both programs, most projects will
qualify for only one. An applicant is not
allowed to submit a project application
to both the CFP and FLP
simultaneously.

The FLP provides grants to State
agencies, though other units of
government have partnered with the
State agency on a few projects. The CFP
provides grants directly to local
governments, Indian tribes and qualified
nonprofit organizations. The FLP allows
for the acquisition of conservation
easements or fee-simple titles, while the
CFP permits only fee-simple acquisition
of land as a community forest. While
proponents of FLP are encouraged to
coordinate with and obtain input from
the public, such coordination is not a
critical project selection criterion. In
contrast, successful CFP projects will be
evaluated on the extent of community
involvement in the development and
the long-term management of the
community forest. While FLP
encourages public access or other
recreational opportunities, it is not a
program requirement. In contrast, the
CFP requires public access.

Relationship to the Urban and
Community Forest Program

The Urban and Community Forestry
(UCF) Program, authorized in the
Cooperative Forestry Assistance Act (16
U.S.C. 2105), is a cooperative program
of the Forest Service that encourages
and promotes the creation of healthier,
more livable communities; it is not a
land protection or acquisition program
like the CFP or FLP. UCF provides
technical, financial, educational, and
research assistance to communities,
through its primary partner the State
forestry agencies, to plan urban forestry
programs and to plant, protect,

maintain, and use wood from
community trees and forests to
maximize social, environmental, and
economic benefits. The CFP provides
grants directly to local governments,
Indian tribes, and qualified nonprofits
for fee-simple acquisition of land to
establish community forests.

Community Forest Plan

The CFP requires communities to
draft a community forest plan (§ 230.2
and § 230.4) as part of the application
process. The draft community forest
plan submitted with the application
should be as specific as possible, but the
Forest Service recognizes that the plan
may not be finalized until after the
project is closed. The community forest
plan may build upon existing land
management plans to meet the
requirements of the CFP.

Landscape-Level Conservation Plans
and the Community Forest Plan

The community forest plan can tier to
an existing broader landscape-level
plan. Applicants should start by using
the landscape level plan most germane
to the CFP project; examples of plans
include community green infrastructure
plans, community land use plans,
Indian tribe’s area of interest/homelands
plans, and others as long as there are
overlapping or shared goals. A
Statewide Forest Resource Assessment
and Strategy is an example of a land use
plan that may also be useful. The Forest
Service recommends that applicants
contact their State Forester or equivalent
official of the Indian tribe or Bureau of
Indian Affairs to see if they may provide
technical assistance during the
development of a CFP application.
Professional specialists, including
foresters may also provide valuable
assistance at the project development
stage; however, the services of a
professional specialist is not mandated
by the program.

Grant recipients must submit a final
community forest plan within 120 days
of the title transferring to the grant
recipient (§ 230.9). The community
forest plan must be developed with
community involvement and
incorporate as much as possible the
desires of the community. The draft
community forest plan should describe
the community that benefits from the
community forest and what benefits the
community forest will provide. The
expectation is that there will be ongoing
and meaningful community
participation in plan development and
revision; this could be through a
standing advisory board or similar
mechanism. The community is
encouraged to periodically review and

revise the community forest plan
(§230.9).

Proximity to Community Requirements

The final rule does not impose a
requirement on the proximity of the
community forest to the benefitting
community or on the size of the
benefitting community (§ 230.4). The
final rule will fund quality projects with
active community participation.

Project Review and Selection Process

The Forest Service will conduct a
review and ranking process to select
projects for funding. The application
process is outlined in § 230.3 of this
final rule. Individual applications will
be ranked according to criteria outlined
in §230.5 of this final rule. The Forest
Service anticipates providing additional
specificity on the review process,
review criteria, and timelines in an
annual Request for Applications (RFA).

Role of the State Forester or Equivalent
Official of the Indian Tribe

Under the CFP, applications will be
submitted to the State Forester (for local
government and non profit
organizations) or the equivalent official
of the Indian tribe (for Indian tribes). As
time and resources allow, these entities
may conduct a general review of all
applications submitted to them for
eligibility and compatibility with
landscape conservation efforts. The
State Forester or equivalent official of
the Indian tribe may provide technical
assistance to applicants in the
preparation of applications.

The final rule requires the State
Forester or equivalent official of the
Indian tribe to forward all CFP
applications they receive to the Forest
Service, but provides them with an
opportunity to comment. Application
review by State Foresters or equivalent
officials of the Indian tribe is voluntary,
but will be considered by the Forest
Service. Such participation will not
result in a transfer of responsibility for
any aspect of the CFP project selection
process to the State Forester or Indian
tribes from the Forest Service.

While the Forest Service anticipates
this intermediate step will add
approximately 30 days to the review
process, input from State Foresters or
equivalent officials of the Indian tribes
will be valuable in helping the Forest
Service make final funding decisions.

Eligible Entities

The statute establishing the CFP states
that only local governments, Indian
tribes, and qualified nonprofit
organizations are eligible to receive a
grant through the CFP. The statute also
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provides definitions for those three
eligible organizations. Local
governments are defined as municipal,
county, and other local governments
with jurisdiction over local land use
decisions. Indian tribes are defined as
prescribed by Section 4 of the Indian
Self-Determination and Education
Assistance Act (U.S.C. 450b), which
includes federally recognized Indian
tribes and Alaska Native Corporations.
Finally, qualified nonprofit
organizations are defined as charities
described in the Internal Revenue Code
of 1986 26 USCS §170(h)(3) which
operates in accordance with one or more
of the conservation purposes specified
in Section 170(h)(4)(A). A conservation
purpose is defined as the preservation of
land for outdoor recreation or
education, protection of natural habitat
or ecosystems, preservation of open
space, and preservation of historic lands
or structures. Consistent with
regulations of the Internal Revenue
Service (26 CFR 1.170A-14(c)(1))
qualified nonprofit organizations must
also have a commitment to protect in
perpetuity, the purposes for which the
tract was acquired under the CFP, and
demonstrate that they have the
resources to enforce the protection of
the property as a community forest. In
general, a land conservancy or land trust
would be a typical organization that
would be considered a qualified
nonprofit organization under the
authorizing statute of the CFP.

Ensuring Permanence of Community
Forest Projects

In order to minimize the chances that
the community forest is ever sold, or
converted to nonforest uses or a use
inconsistent with the CFP, the following
three actions will be required of the
grant recipient:

(1) Grant recipients will be required to
record a Notice of Grant Requirements
with the deed in the lands records of the
local county or municipality.

(2) Grant recipients will define
objectives for the use and management
of the community forest in the required
community forest plan. Because the
size, condition, and possible uses of
community forests under this program
could be quite varied, the community
forest plan will identify forest uses for
the property. In order to guide
compliance with the requirements of the
CFP, “nonforest uses” is defined in
§230.2 of this final rule.

(3) Every five years, grant recipients
will submit to the Forest Service a self
certifying statement that the property
has not been sold or converted to
nonforest uses. In addition, the grant
recipients will be subject to a spot check

conducted by the Forest Service to
verify that property acquired under the
CFP has not been sold or converted to
nonforest uses or a use inconsistent
with the purpose of the CFP (§ 230.9).
In the statute establishing the CFP,
Congress required that the grant
recipient cannot sell the land or convert
it to nonforest uses (Sec. 8003.¢). In the
event that these conditions are violated,
the law requires that the grant recipient
pay the Federal Government an amount
equal to the greater of the current sale
price or current appraised value of the
land. An additional penalty is that the
grant recipient that sells or converts a
parcel acquired under the CFP will not
be allowed to receive additional grants
under the program. Ramifications for
conversion to nonforest use or sale are
discussed in § 230.9 “Ownership Use
and Requirements” of this final rule.

Uniform Relocation Assistance and
Real Property Acquisition for Federal
and Federally-Assisted Programs

The Uniform Relocation Assistance
and Real Property Acquisition Policy
Act of 1970 (“Uniform Act”) (42 U.S.C.
4601, et seq.) provides guidance and
procedures for the acquisition of real
property by the Federal government,
including relocation benefits to
displaced persons. Department of
Transportation regulations
implementing the Uniform Act (49 CFR
part 24) have been adopted by the
Department of Agriculture (7 CFR part
21). The CFP is deemed exempt from
the Uniform Act because it meets the
exemption criteria stated at 49 CFR
24.101(b)(1).

Federal Appraisal Standards

Section 7A(c)(4) of the Cooperative
Forestry Assistance Act (16 U.S.C.
2103d(c)(4)), requires that land acquired
under the CFP be appraised in
accordance with the current Uniform
Appraisal Standards for Federal Land
Acquisitions developed by the
Interagency Land Acquisition
Conference (also known as the Yellow
Book), hereafter referred to as the
Federal Appraisal Standards, in order to
determine the non-Federal share of the
cost of a parcel of privately-owned
forest land. The Federal Appraisal
Standards are contained in a readily
available public document (http://
www.justice.gov/enrd/3044.htm). A
grant recipient will be responsible for
assuring that the appraisal of the CFP
tract is done in conformance with the
Federal Appraisal Standards. The
Federal Appraisal Standards will be
used to determine the market value for
the purpose of determining CFP
contribution and reimbursement for the

non-Federal cost share. However,
separate tracts donated for the purpose
of providing the non-Federal cost share
may be appraised using the Uniform
Standards of Professional Appraisal
Practice (USPAP) or the IRS regulations
for a donation in land. The Forest
Service will be available to advise
applicants with the appraisal and
associated appraisal review and will
conduct spot checks to assure
compliance with Federal Appraisal
Standards.

Government-to-Government
Consultation With Indian Tribes

Indian tribes were invited to consult
on the CFP proposed rule prior to
review and comment by the general
public. The consultation process was
initiated September 30, 2010. The
Deputy Chief for State and Private
Forestry sent a letter to the Forest
Service regional leadership requesting
that they initiate consultation. Each unit
then initiated consultation with Indian
tribes, providing them with information
about the CFP, the proposed rule, how
to request government-to-government
consultation, and where to send
comments. Consultation concluded
March 7, 2011.

Three Indian tribes consulted with the
Forest Service about the CFP, many
Indian tribes discussed the CFP with
Forest Service personnel, and three
Indian tribes sent comments through the
public comment process. Two regions of
the United States Department of the
Interior, Bureau of Indian Affairs (BIA)
also sent comments through the public
comment process. Indian tribe and BIA
comments were analyzed separately
from general public comments. The
Forest Service incorporated the input
received through consultation and the
public comment process into the
development of this final rule.

Indian Tribal Input and Agency
Responses

The Authorizing Statute

The following comments suggested
changes to the rule, but these points are
governed by the authorizing statute
Section 8003 of the Food, Conservation,
and Energy Act of 2008 (Pub. L. 110-
234; Stat. 2043) and are not within the
discretion of the Forest Service. As a
result, no changes will be made to the
final rule.

Eligible Entities

Comment: Eligible entities should
include Tribal Organizations—such as
the Native American Land Conservancy,
whose mission is “to acquire and
preserve our sacred lands”. We believe
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inclusion of these types of tribal
organizations is implied, as they are
authorized by Tribal Governments
through approval of Tribal Resolution to
fulfill this mission. We strongly
recommend the regulations clearly state
that Tribal Organizations or Tribal
Government Organizations can also
apply under this program.

Response: “Eligible entity” is defined
in the authorizing statute and, after
consultation with the Office of General
Counsel, the Forest Service interprets
“eligible entity” to mean federally
recognized Indian tribes and Alaska
Native Corporations, local government
entities, and qualified nonprofit
organizations that are qualified to
acquire and manage land. If a Tribal
Organization meets these definitions, it
would be an eligible entity. Tribal
organizations that meet the definition of
a “‘qualified nonprofit organization”
would be an “eligible entity.” No
change made to the final rule.

Eligible Lands

Comment: § 230.2 Definition: Expand
the definition of community forest to
include vacant, undeveloped, or
underutilized developed lands because
many lands that are sacred or important
to Indian tribes that they would like to
acquire may or may not be forested.

Response: Eligible land is described
as ‘“‘private forest land” by the
authorizing statute; no change made to
the final rule.

Conversion of Forest to Nonforest Land

Comment: Allow forest land to be
converted to nonforest land.

Response: Conversion to nonforest
land is a prohibited use in the
authorizing statute; no change made to
the final rule.

Trust Lands

Comment: Allow for the conversion of
fee lands to Indian Trust.

Response: Conversion of fee lands
into Indian Trust is a prohibited use in
the authorizing statute; no change made
to the final rule.

Comment: Because the program
disallows placing CFP purchased land
in Tribal trust, this requirement
probably precludes Indian tribes from
finding this program useful. In addition,
the requirements of matching funds and
inability to place in tribal trust lands
essentially make the proposed program
of very little use.

Response: The CFP authorizing
statute prohibits CFP acquired lands to
be transferred into Tribal trust lands.
Financial gain from the community
forest is possible through timber harvest
and other land management practices.

No change to the final rule.
General Comments

Comment: Following discussions on
the possible uses of the CFP within our
traditional territory, there is interest in
potential utilization of the program once
it is in place and final guidelines
established.

Response: The Forest Service agrees
that the CFP will be a valuable tool for
all eligible entities; no change to the
final rule.

Comment: Community benefits have a
lot of application to tribal interests on
their homelands.

Response: The Forest Service agrees
that the benefits provided by
community forests will be appreciated
by communities; no change made to the
final rule.

Comment: Our Indian tribe has no
objection to the proposed CFP.

Response: None required; no change
to the final rule.

Priority for Indian Tribes

Comment: Are Indian tribes on an
even playing field with all other
applicants? Provide priority to Indian
tribes which have lost land base due to
Federal land acquisitions in the past.

Response: The Forest Service will
ensure that all applicants are ranked
using the criteria in § 230.5 and are
given an equal opportunity for funding.
Indian tribes’ specific concerns, such as
loss of land base, may be described in
the application, and the acquisition of
the community forest should be
discussed in the community benefits; no
change to the final rule.

Department of the Interior (DOI) or
Bureau of Indian Affairs (BIA)
Appraisers

Comment: Could a DOI or BIA Federal
Land Appraiser be used?

Response: If the appraiser is allowed
by his or her agency and is qualified to
conduct the appraisal as required in
§ 230.8 of the final rule, then a BIA or
DOI appraiser could be used; no change
made to final rule.

Comment: Include the BIA on ranking
committee.

Response: The Forest Service will
continue to engage BIA throughout
implementation of the CFP.
Composition of the ranking committee
has yet to be decided. No change made
to the final rule.

Tribal Area of Interest/Homeland

Comment: Tribal government
documents/plans identify conservation
needs and goals that apply to their area
of interests/homelands. Would their
area of interest/homelands equate to

locality, state or region as defined in the
proposed rule?

Response: Areas of interest/
homelands would equate to locality,
state or region as defined in the final
rule; no change made to the final rule.

BIA’s Indian Reservation Roads Program

Comment: The rule should require a
public route be identified to Community
Forest Program parcels through the
BIA’s Indian Reservation Roads (IRR)
Program to ensure the public continues
to have access to lands purchased with
CFP funds by an Indian tribe. IRR routes
must, by law, be accessible to the
public.

Response: The issue is more
appropriately addressed on a case by
case basis in specific project grants; no
change made to the final rule.

Public Access Restrictions for Tribal
Ceremonies

Comment: Indian tribes or Tribal
Organizations should have the authority
to control access on lands acquired by
a Indian tribe or Tribal Organization;
could a management plan for a
community forest owned by the Indian
tribe provide opportunities for closing
all or portions of a community forest for
short durations (a few days to a few
weeks) to allow culturally sensitive
tribal ceremonies to take place at
various times during a year undisturbed
by non-tribal members?

Response: As long as reasonable
public access is allowed, limited
closures, which are outlined and
explained in the community forest plan,
to accommodate tribal ceremonies
would be consistent with the definition
of public access (§ 230.2).

Public Comments and Agency
Responses

On January 6, 2011, the Forest Service
published a notice of proposed rule and
request for comment on 36 CFR part 230
in the Federal Register (76 FR 33344).
During the comment period, which
ended March 7, 2011, the Forest Service
received 28 responses containing over
150 comments. Responses from Indian
tribes, the agencies that work with them
and government-to-government
consultations were also received and
analyzed separately (see “Government-
to-Government Consultation with
Indian Tribes” above and “Consultation
and Coordination with Indian Tribes” in
the “Regulatory Certifications” to
follow).

Twenty respondents explicitly
expressed support, sixteen respondents
suggested minor revisions, one
respondent objected to Federal spending
for any new program, and one
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respondent felt program funds should
be spent on other Forest Service
priorities.

The Authorizing Statute

Comment: § 230.2 Definition: Expand
the definition of “eligible entity” to
include a wider range of nonprofit
organizations.

Response: “Eligible entity” is defined
in the authorizing statute; no change
made to the final rule.

Comment: § 230.2 Definition: Expand
the definition of “community forest” to
include vacant, undeveloped, or
underutilized developed lands.

Response: The authorizing statute
requires the Secretary to award grants to
acquire private forest land, and no other
land cover is eligible; no change made
to the final rule.

Comment: § 230.3 Application
process: The States should be able to
limit the number of applications being
submitted for funding from each State to
prevent applications that do not meet
program requirements.

Response: The authorizing statute
requires the State Forester or equivalent
official of the Indian tribe to submit a
list that includes a description of each
project submitted by an eligible entity.
The Forest Service encourages States
and equivalent official of the Indian
tribe to review and comment on the
applications, but will not require it; no
change made to the final rule.

Comment: § 230.4 Application
requirements: Delete the requirement for
a draft community forest plan.

Response: A community forest plan is
a requirement of the authorizing statute;
no change made to the final rule.

Technical Assistance

Comment: § 230.10 Technical
assistance funds: Provide for ongoing
technical assistance as a component of
the grants. Technical assistance will be
called for in all stages of establishing
and maintaining a community forest,
and the funding structure should reflect
this; the CFP should allow awarding of
technical assistance funds to State
Foresters/Tribal governments before
CFP projects have been funded to help
get the program started and develop
competitive applications with partner
communities; this program puts an
increased workload and unfunded
responsibility on the State Forester or
equivalent Tribal Government official
since technical assistance funding is
only available for implementation after
a grant is awarded in their jurisdiction;
is it possible for States with projects
submitted within their jurisdiction to be
reimbursed for any technical assistance
provided in helping applicants prepare

proposals and draft community forest
plans; could States be reimbursed for
time spent providing technical
assistance and/or processing on a ‘“‘per
application” basis?

Response: The authorizing statute
limits funding for technical assistance to
‘“not more than 10 percent of all funds
made available to carry out the Program
for each fiscal year to State Foresters or
equivalent officials (including
equivalent officials of Indian tribes) for
Program administration and technical
assistance.” The amount of funds
available for technical assistance may
not enable the Forest Service to
reimburse State and Indian tribes for all
technical assistance rendered both
before and after the applications are
submitted. Grant recipients should be
prepared to incur the cost of ongoing
maintenance and some cost associated
with the application; no change made to
the final rule.

Comment: Project costs should
include dedicated, restricted funds for
the long-term maintenance and
management of community forests.
Such funds should be allowable project
and cost share costs.

Response: The authorizing statute
only allows funds to be expended on
acquiring land to establish community
forests. Long term maintenance funds
are the responsibility of the grant
recipient; no change made to the final
rule.

Comment: Provide adequate funding
to communities for technical assistance.
The program should be structured to
make sure that grant recipients are made
fully aware of the range of resources
available to them through State forestry
agencies—especially as they create and
implement a community forest
management plan.

Response: The Forest Service will
help identify resources grant recipients
can utilize when establishing their
community forest. However, the
authorizing statute does not provide
funding for technical assistance directly
to the community but rather funds go to
States Foresters and equivalent officials
of Indian tribes; no change made to the
final rule.

Use of CFP Funds

Comment: The CFP should provide
capacity building grants to establish
new community forests.

Response: Capacity building grants
are outside scope of this program by
statute; no change made to the final
rule.

Comment: The CFP should provide
funding for the following two efforts as
part of the upcoming program: 1. Tree

and forest resource inventories; 2.
Operations and maintenance funding.

Response: These activities are outside
the scope of this program; no change
made to the final rule.

Penalties

Comment: Allow forest land to be
converted to nonforest land.

Response: The authorizing statute
specifies a penalty for converting the
forests to nonforest uses; no change
made to the final rule.

Comment: Strengthen the penalties
for selling or converting CFP acquired
lands to nonforest uses to help
discourage sale or conversion to
nonforest uses.

Response: The penalties for selling or
converting CFP acquired lands are
defined in the authorizing statute; no
change made to the final rule.

Support for the Proposed Rule

Comment: Twenty respondents
expressed support for the Community
Forest Program

Response: None required; no change
made to the final rule.

General Comments

Comment: Ten comments from six
respondents identified program benefits:

e Creates many more community
forests nationwide

e Increases green space and enhances
the health of any community

¢ Develops a broader appreciation for
the importance of our Country’s forests
among youth and citizens of all ages

¢ Keeps people connected to our
forest heritage by sustaining timber
management, protecting forest-based
natural resources like water and
wildlife, providing model forests to
educate private landowners, and
providing a natural setting for youth
recreation and education

¢ Encourages the incorporation of
environmental education into
community institutions

¢ Provides much needed resources for
forest conservation on the local level
through local government and land trust
partners

¢ Conserves threatened forestlands
that can meet locally-identified
community needs for natural resource
protection, economic development, and
public connections to the land.
Community forests, whether owned by
a local government, Indian tribe, or
nonprofit organization, have a strong
track record of engaging a broad range
of citizens in forest conservation,
stewardship, and governance. Where
situated near Federal and State lands,
establishment of community forests can
foster new collaboration across
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boundaries to achieve landscape-level
management objectives

e The option to develop community
forests under nonprofit ownership can
be particularly valuable when a local
government desires community-based
conservation of a tract but does not have
the capacity to effectively oversee
management and governance issues for
a community forest

¢ Creates potentially tens of
thousands of jobs nationwide, provides
significant environmental benefits and
spurs economic growth in regions that
are suffering greatly from job losses,
environmental degradation and rising
health costs due to obesity and other
environmental related illnesses such as
asthma. Furthermore, the program
would provide communities an
opportunity to study urban forest
ecology from its genesis and to develop
models to be used in urban forests in the
21st century

Response: None required; no change
made to the final rule.

Comment: Once created, community
forests could sell environmental credits
to help defray longer term operation and
maintenance costs.

Response: The buying and selling of
environmental credits is an evolving
practice and may be subject to
regulation by other Federal or State
agencies. All community forest projects
would need to be compliant with those
regulations and the CFP regulation;
therefore, no change made to the final
rule.

Comment: Augment the funding for
Forest Legacy Program administration
funds and allow those funds to be used
for both programs (Forest Legacy and
CFP).

Response: Funds authorized for one
program cannot be used for another. Use
of Forest Legacy Program dollars for the
CFP would constitute misappropriation
of funds; no change made to final rule.

Comment: Make monitoring
requirements for new community forests
more stringent by increasing the number
of spot checks and develop a schedule
in order to improve accountability.

Response: Each community forest will
have unique monitoring needs, and the
Forest Service believes that the notice of
grant agreement, self certification every
five years, and spot checks identified in
the final rule are sufficient project
oversight; no change made to final rule.

Comment: The CFP should identify a
specific person or “face” for the
program so that communities and
supporting institutions will know who
to contact when they need assistance
and information about the program.

Response: The CFP Web site (http://
www.fs.fed.us/spf/coop/programs/loa/

cfp.shtml) will have current CFP contact
information, and the Forest Service will
make available information about the
program; no change made to final rule.

Comment: A requirement for native
species regeneration would be
appropriate.

Response: Such a requirement may or
may not be appropriate depending on
goals and objectives of the community
forest and, while encouraged, will be
left to the discretion of the community;
no change made to final rule.

Comment: Divert funds or resources
from existing Forest Service programs
for the CFP.

Response: The CFP is subject to
annual appropriations by Congress,
which will specify the amount of funds
for the program. Funds authorized for
one program cannot be used for another;
no change made to final rule.

Comment: Final community forest
plans should have an approval
requirement by either the Forest Service
or the State.

Response: The purpose of the
community forest plan is to document
and maximize the community benefits
identified by the community. Therefore,
the community developing the
community forest plan should approve
it. The community forest plan will be
consulted during spot checks to ensure
consistency with the program; no
change made to final rule.

Comment: Use the Forest Resources
Coordinating Committee (FRCC),
established in the 2008 Farm Bill, to
establish ranking criteria for the CFP.

Response: The FRCC focuses on
private forest conservation issues which
are not necessarily the only issues of
concern for community forests; no
change made to final rule.

Comment: The term “landscape
conservation initiative” is not widely
interpreted as inclusive of a town plan
or similar conservation plan at the local
level; clarify how to tie CFP projects to
a landscape level conservation
initiative.

Response: Applicants should use the
landscape level plan most germane to
their CFP project. The definition of
landscape conservation initiative was
revised in the final rule and changed the
order of the ranking criteria in § 230.5
Ranking criteria and proposal selection.

Comment: Clarify the differences
between the CFP and the Forest Legacy
Program.

Response: The Forest Service felt this
was an important clarification; added
comparison of the CFP and Forest
Legacy Program to the preamble of the
final rule.

Comment: Add a ranking criterion for
local governments which recognizes a

community’s sustained commitment to
their urban and community forests (e.g.,
as demonstrated through Tree City USA
or other public recognition programs,
hiring of city foresters, establishment of
tree boards) and the community’s ability
to manage the community forest after it
is acquired through the program.

Response: While this criterion would
work well for local governments’
applications, it would not fit for
applications submitted by qualified
nonprofit organizations and some
Indian tribes; no change made to final
rule.

Comment: Training may be required
to build capacity within the State
Foresters’ offices, and flexibility should
be built into the implementation of this
component to see whether this system
works or not, and how to implement it
effectively across the States.

Response: The Forest Service is
willing to provide CFP information to
State Foresters, Indian tribes, and
eligible entities in a variety of formats.

Suggested Edits and Agency Responses

Numerous changes were made to the
preamble and or final rule to clarify
aspects of the program and address
questions raised by respondents
(italicized text was added;):

Comment: A number of comments
proposed expanding eligible lands to
include nonforested and developed land
to achieve open space conservation.

Response: The Forest Service refers to
this program as the “Community Forest
Program” or “CFP” throughout this rule,
as opposed to the “Community Forest
and Open Space Conservation
Program.” The authorizing statute limits
eligible lands to currently forested
lands, precluding nonforested lands
from consideration. To avoid future
confusion regarding nonforested open
space, the Forest Service will begin to
colloquially refer to the program as the
Community Forest Program or CFP.

Section 230.2 Definitions

Comment: Depending on how the
term borrowed funds is defined, cost
share contributions from bonded
sources may or may not be eligible.

Response: The Forest Service agrees
that there was a need to clarify the
definition of borrowed funds as a cost
share; reworded the definition to read
“Funds used for the purpose of cost
share which would encumber the
subject property, in whole or in part, to
another party.” The prohibition against
borrowed funds is intended to protect
the Federal investment and the
community forest property from
foreclosure. Bonds issued by units of
government would be allowed because
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failure to honor those debts would not
likely put the community forest at risk
and these funding mechanisms are
commonly used to finance land
purchases.

Comment: Concerns were raised that
there are a variety of formal and
informal educational benefits that can
be linked to community forests not
specifically mentioned in the proposed
rule; community forests also help
provide clean air as well as clean water.

Response: The Forest Service felt this
was a valuable addition and amended
definition of “Community benefits” (2)
to read “Environmental benefits,
including clean air and water, storm
water management, and wildlife
habitat;”” and (3) to read ‘“‘Benefits from
forest-based experiential education
programs, including K-12 conservation
education programs; vocational
education programs; and environmental
education through individual study or
voluntary participation in programs
offered by organizations such as 4-H,
Boy or Girl Scouts, Master Gardeners,
etc. in final rule.

Comment: Respondents proposed
alternative definitions of ““forest lands;”
and questioned if the definitions
included prospective reforested or
afforested acreage (prohibited by
statute), or included the mangrove forest
type.

Response: The number of comments
related to the definition of forest lands
made it clear that some additional
clarification was necessary. A number of
alternative definitions were considered,
and the Forest Service decided to
amend the definition of “Forest lands”
to read “Lands that are at least five acres
in size, suitable to sustain natural
vegetation, and at least 75% forested.
Forests are determined both by the
presence of trees and the absence of
other prevailing land uses.”

Comment: Clarify the term
“Landscape conservation initiative” by
stating that conservation or management
plans or activities identify conservation
needs and goals of a locality, state, or
region. Conservation goals identified
need to correspond with the community
and environmental benefits outlined for
the CFP.

Response: The Forest Service felt that
this was a valuable clarification,
adopted proposed language in both the
preamble explanatory text and the final
rule. Examples of initiatives include
green infrastructure plans, a community
or county land use plan, Indian tribe’s
area of interest/homelands plans, a
Statewide Forest Resource Assessment
and Strategy, etc.

Comment: Definition of ‘“‘nonforest
uses”’: The exclusion of mining is in

conflict with the common use of rock
quarries on forestland necessary to
maintain roads essential to working
forest operations. Many private forest
lands have mineral rights retained by
previous owners, and this aspect of the
rule would eliminate many good
projects from consideration; definition
of nonforest uses should distinguish
between smaller, community-based
industrial uses that support sustainable
forest management, and large-scale,
industrial uses that would dramatically
alter the character of the land.

Response: The Forest Service felt that
this was a valuable clarification
consistent with the purpose of the CFP;
amended “nonforest uses” to read
‘““Activities that threaten forest cover
and are inconsistent with the
community forest plan, and include the
following: (3) Mining and nonrenewable
resource extraction, except for activities
that would not require surface
disturbance of the community forest
such as offsite directional drilling for oil
and gas development or onsite use of
gravel from existing gravel pits * * * (6)
Structures and facilities, except for
compatible recreational facilities,
concession and educational kiosks,
energy development for onsite use,
facilities associated with appropriate
forest management, and parking areas.
Said structures, facilities and parking
areas must have minimal impacts to
forest and water resources.”

Section 230.3 Application Process

Role of Professional Forester, State
Forester or Equivalent Official of the
Indian Tribe

Comment: A number of comments
requested clarification or suggested
either increasing or decreasing the role
of State Foresters, Indian tribe officials,
or professional foresters.

Response: All applicants are
encouraged to consult with their State
Forester or equivalent official of the
Indian tribe, but the final rule does not
require professional consultation. To
address the comments, the final rule
was changed to state that the State
Forester’s review would be based on
available time and resources. In
addition, the State Forester’s review was
clarified to include determining
eligibility of the applicant and the land,
confirming that the project is not also
being proposed for funding through the
Forest Legacy Program, and identifying
if the project is part of a larger
conservation initiative.

Section 230.5 Ranking Criteria and
Proposal Selection

Comment: Remove (a)(2) “An
application with a subject property that
makes a substantial contribution to a
landscape conservation initiative. A
landscape conservation initiative, as
defined in this rule, is a landscape-level
conservation or management plan or
activity that identifies conservation
needs and goals of a locality, state, or
region,”

Response: The Forest Service felt that
this was an appropriate edit as this
criteria was already listed and the
revised order of the criteria was
consistent with the purpose of the CFP;
deleted (a)(2) language in “§ 230.5
Ranking Criteria and Proposal
Selection” of the final rule.

Section 230.6 Project Costs and Cost
Share Requirements

Comment: A typical source of cost
share contribution is likely to be in the
form of bonded monies. Depending on
how the term borrowed funds is
defined, cost share contributions from
bonded sources may or may not be
eligible; we urge you to find a
mechanism (such as subordination
agreements) to allow local governments
and qualified conservation
organizations to engage local individual
investors in purchasing property that
would contribute to the match
requirements for USFS Community
Forest projects. Provision in the
legislation for a subordination
agreement, or other arrangement
perhaps unacceptable to a commercial
lending institution, would still enable
interested individuals to work with
local entities and the USFS to preserve
working forest; nonprofit organizations
sometime pursue bank loans to allow
them to protect properties in a timely
manner (e.g., during “stop gap”
acquisitions) until they can raise the
necessary funds through capital
campaigns or other fundraising
activities. Monies from such loans
contribute directly to the land
acquisitions, they are accountable, and
they should therefore be allowed as cost
share.

Response: The Forest Service
determined that borrowed funds for the
purpose of this rule are funds used for
the purpose of cost share, which would
encumber the subject property, in whole
or in part, to another party. The
prohibition against borrowed funds is
intended to protect the Federal
investment and the community forest
property from foreclosure. Bonds issued
by units of government would be
allowed since failure to honor those



65128

Federal Register/Vol. 76, No. 203/ Thursday, October 20, 2011/Rules and Regulations

debts would not likely put the
community forest at risk and these
funding mechanisms are commonly
used to finance land purchases;
reworded the definition of borrowed
funds.

Comment: Amend (e) “Cost share
contributions may include the purchase
or donation of lands located within the
community forest as long as it is
provided by an eligible entity and
legally dedicated to perpetual land
conservation consistent with CFP
objectives” to include “such donations
need to meet the requirements specified
under § 230.8 Acquisition requirements
(a)(1)(i1).”

Response: The Forest Service felt that
this was a valuable clarification;
adopted proposed language in final rule.

Section 230.7 Grant Requirements

Comment: A grantee may need more
than two years to complete the project
and proposed the following language
change to (c) as follows “The grant may
be reasonably extended by the Forest
Service when necessary to
accommodate unforeseen circumstances
in the land acquisition process.”

Response: The Forest Service felt that
the proposed change was consistent
with the purpose of the CFP and
provided the program with additional
flexibility; adopted proposed language
in final rule.

Regulatory Certifications

Regulatory Planning and Review

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action”” although not economically
significant, under Section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget.

A Cost Benefit Analysis has been
completed and emphasizes that the
benefits for each established forest will
vary, depending on characteristics of the
forest land, the community, and the
management objectives. Where these
forests are located will also be
dependent on the communities that
support them; therefore, they could

occur in communities from rural to
urban. Because there will be diversity
among forests and among their benefits,
this analysis used qualitative, as well as
quantitative, methods to describe the
potential benefits and costs of the CFP.

The primary cost of the CFP is the
acquisition of the land itself.
Additionally, the transfer of lands out of
private ownership may reduce the tax
base, or result in forgone economic
benefits offered by development. The
analysis assumed that development and
associated activity will be established
elsewhere without resulting in
forestland conservation and the
opportunity cost of lower economic
activity will be off-set by the benefits
provided by the community forest, such
that the main analyzed costs are the cost
of the acquisition and the tax revenue
foregone by the local government unit.
These costs were compared with the
largely intangible benefits of protecting
forest land, such as environmental
goods and services from the land and
nonmarket valued amenities, such as
scenic views, but also included the
economic value of retaining an active
working forest in the local economy.
Qualitative and quantitative evidence
supported the assertion that community
forests provide many benefits to
communities, especially in areas
threatened by conversion of private
forest land.

This final rule will not have an
annual effect of $100 million or more on
the economy nor adversely affect
productivity, competition, jobs, the
environment, public health or safety,
nor adversely affect State or local
governments. This final rule will not
interfere with an action taken or
planned by another agency nor raise
new legal or policy issues.

Finally, this final rule will not alter
the budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
of such programs. This final rule does
not regulate the private use of land or
the conduct of business. It is a grant
program to local governments, Indian
tribes, and qualified nonprofit
organizations for purposes of acquiring
land in fee-simple for resource
conservation and open space
preservation. By providing funding to
eligible entities for land acquisition, the
Federal Government will promote a
variety of benefits from sustainable
forest management including, but not
limited to: Economic benefits such as
timber and non-timber products;
environmental benefits, including clean
air and water, stormwater management,
and wildlife habitat; benefits from
forest-based experiential learning,

including K—12 conservation education
programs, vocational education
programs in disciplines such as forestry
and environmental biology, and
environmental education through
individual study or voluntary
participation in programs offered by
organizations such as 4-H, Boy or Girl
Scouts, Master Gardeners, etc.; benefits
from serving as replicable models of
effective forest stewardship for private
landowners; recreational benefits such
as hiking, hunting and fishing secured
through public access.

The acquisition of land by eligible
entities may affect the local real
property tax base, depending on
applicable state law and the tax status
of the acquiring entity. The possible
impact on the real property tax base
cannot be ascertained, but it is assumed
that any land going from taxable to
nontaxable status would cause a
commensurate shifting of the tax burden
to other taxable properties or,
alternatively, a reduction in local tax
revenues.

The CFP would not materially alter
the budgetary impact of entitlements,
user fees, loan programs, or the rights
and obligations of program participants.
The program is voluntary for each
participating eligible entity.

Project Compliance With the National
Environmental Policy Act

Project grants are subject to National
Environmental Policy Act (NEPA) and
must comply with agency NEPA
implementing procedures as described
in 40 CFR parts 1500-1508 as well as
the Council on Environmental Quality’s
NEPA procedures at 40 CFR parts 1500—
1508. CFP grants are to be used for
transferring title and ownership of
private lands to third parties and will
not fund any ground-disturbing
activities. The Forest Service has
concluded that CFP grants fall under the
categorical exclusion provided in the
Forest Service’s NEPA procedures for
“acquisition of land or interest in land”
36 CFR 220.6(d)(6); 73 FR 43084 (July
24, 2008). As a result, CFP project grants
are excluded from documentation in an
environmental assessment or
environmental impact statement.

Proper Consideration of Small Entities

This final rule has been considered in
light of Executive Order 13272 regarding
property considerations of small entities
and the Small Business Regulatory
Enforcement Fairness Act of 1996. The
Forest Service consulted with the Small
Business Administration which
concurred that the final rule for
voluntary participation in the CFP does
not impose significant direct costs on
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small entities. This final rule imposes
no additional requirements on the
affected public. Entities most likely
affected by this final rule are the local
governments, qualified nonprofit
organizations, and Indian tribes eligible
to receive a grant through the CFP. The
minimum requirements on small
entities imposed by this final rule are
necessary to protect the public interest,
are not administratively burdensome or
costly to meet, and are within the
capabilities of small entities to perform.
It does not compel the expenditure of
$100 million or more by any State, local
or Indian tribal government, or anyone
in the private sector.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), signed into law on March
22,1995, the Agency has assessed the
effects of this final rule on State, local,
and Indian Tribal governments and the
private sector. This final rule does not
compel the expenditure of $100 million
or more by any State, local or Indian
tribal governments, or anyone in the
private sector. Therefore, a statement
under Section 202 of that Act is not
required.

Federalism

The Forest Service has considered
this final rule under the requirements of
Executive Order 13132, Federalism, and
Executive Order 12875, Government
Partnerships. The Forest Service has
determined that the rule conforms to the
federalism principles set out in these
Executive Orders. The rule would not
impose any compliance costs on the
States other than those imposed by
statute, and would not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Based on
comments received on the proposed
rule, additional consultation with State
and local governments was determined
to not be necessary.

Controlling Paperwork Burdens on the
Public

In accordance with the Paperwork
Reduction Act of 1995 [44 U.S.C.
Chapter 35], the Forest Service
requested and received an approval of a
new information collection.

OMB Number: 0596—New

Comments were sought on the
information collection aspect of this
rule at the proposed rule stage; none
were received.

Consultations and Coordination With
Indian Tribes

This final rule has tribal implications
as defined in Executive Order 13175.
Section 7A(a)(1) of the Cooperative
Forestry Assistance Act establishes that
Indian tribes as defined by Section 4 of
the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450b) are eligible entities to participate
in the CFP.

Indian tribes were invited to consult
on the CFP proposed rule prior to
review and comment by the general
public. The consultation process was
initiated September 30, 2010. The
Deputy Chief for State and Private
Forestry sent a letter to Forest Service
regional leadership requesting that they
initiate consultation. Each unit then
initiated consultation with Indian tribes,
providing them with information about
the CFP, the proposed rule, how to
request government-to-government
consultation, and where to send
comments. Consultation concluded
March 7, 2011.

Three Indian tribes consulted with the
Forest Service about the CFP, many
Indian tribes discussed the CFP with
Forest Service personnel, and three
Indian tribes sent comments through the
public comment process. Two regions of
the United States Department of the
Interior, Bureau of Indian Affairs (BIA)
also sent comments through the public
comment process. Indian tribal and BIA
comments were analyzed separately
from general public comments. The
Forest Service incorporated the input
received through consultation and the
public comment process into the
development of this final rule.

Through consultation and comments
a number of Indian tribes questioned if
they are on an even playing field with
all other applicants, and asked if the
CFP would provide priority to Indian
tribes which have lost land base due to
Federal land acquisitions in the past.
The Forest Service will ensure that all
applicants are given an equal
opportunity. Specific tribal concerns,
such as loss of land base, may be
described in the application.

The Agency has determined that the
CFP does not impose substantial direct
compliance costs on Indian tribes. This
rule does not mandate Indian tribe
participation in the CFP, but does
ensure they have an opportunity to
apply. A more complete summary of
tribal consultation may be found in the
preamble of this rule, under
“Government to Government
Consultation with Indian Tribes”.

No Takings Implementations

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12630, and the Forest Service has been
determined that the final rule does not
pose the risk of a taking of
constitutionally protected private
property. This final rule implements a
program to assist eligible entities to
acquire land from willing landowners.
Any land use restrictions are voluntarily
undertaken by program participants.

Environmental Impact

The Forest Service has determined
that this final rule falls under the
categorical exclusion provided in Forest
Service regulations on National
Environmental Policy Act procedures.
Such procedures exclude from
documentation in an environmental
assessment or environmental impact
statement ‘“‘rules, regulations, or policies
to establish service wide administrative
procedures, program processes, or
instructions.” 36 CFR 220.6(d)(2); 73 FR
43084 (July 24, 2008). This final rule
outlines the programmatic
implementation of the CFP and has no
direct effect on Forest Service decisions
for its land management activities or on
ground disturbing activities conducted
by third-party entities.

Energy Effects

This final rule was reviewed under
Executive Order 13211 of May 18, 2001,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. It was determined
that this final rule does not constitute a
significant energy action as defined in
the Executive Order.

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The Forest Service did
not identify any State or local laws or
regulations that are in conflict with this
final rule or that would impede full
implementation of this final rule.
Nevertheless, in the event that such a
conflict is identified, the final rule
would not preempt the State or local
laws or regulations found to be in
conflict. Further, in that case, no
retroactive effect would be given to this
rule. The Forest Service would not
require the use of administrative
proceedings before parties could file
suit in court challenging its provisions.

List of Subjects in 36 CFR Part 230

Grant programs, Grants
administration, Community forest, State
and local governments, Indian tribes,
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Nonprofit organizations, Conservation,
Forests and forest products, Land sales.

For the reasons set forth in the
preamble, the Forest Service hereby
amends part 230 of Title 36 of the Code
of Federal Regulations by revising
subpart A to read as follows:

PART 230—STATE AND PRIVATE
FORESTRY ASSISTANCE

m 1. The authority citation for part 230
is revised to read as follows:

Authority: 16 U.S.C. 2103(d) & 2109(e).
m 2. Revise Subpart A to read as follows.

Subpart A—Community Forest and
Open Space Conservation Program

Sec.

230.1
230.2
230.3

Purpose and scope.

Definitions.

Application process.

230.4 Application requirements.

230.5 Ranking criteria and proposal
selection.

230.6 Project costs and cost share
requirements.

230.7 Grant requirements.

230.8 Acquisition requirements.

230.9 Ownership and use requirements.

230.10 Technical assistance funds.

Subpart A—Community Forest and
Open Space Conservation Program

§230.1 Purpose and scope.

(a) The regulations of this subpart
govern the rules and procedures for the
Community Forest and Open Space
Conservation Program (CFP),
established under Section 7A of the
Cooperative Forestry Assistance Act of
1978 (16 U.S.C. 2103d). Under the CFP,
the Secretary of Agriculture, acting
through the Chief of the Forest Service,
awards grants to local governments,
Indian tribes, and qualified nonprofit
organizations to establish community
forests for community benefits by
acquiring and protecting private
forestlands.

(b) The CFP applies to eligible entities
within any of the 50 States, the District
of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands of the
United States, the Commonwealth of the
Northern Mariana Islands, the Federated
States of Micronesia, the Republic of the
Marshall Islands, the Republic of Palau,
and the territories and possessions of
the United States.

§230.2 Definitions.

The terms used in this subpart are
defined as follows:

Borrowed funds. Funds used for the
purpose of cost share which would
encumber the subject property, in whole
or in part, to another party.

Community benefits. One or more of
the following:

(1) Economic benefits such as timber
and non-timber products resulting from
sustainable forest management and
tourism;

(2) Environmental benefits, including
clean air and water, stormwater
management, and wildlife habitat;

(3) Benefits from forest-based
experiential learning, including K-12
conservation education programs;
vocational education programs in
disciplines such as forestry and
environmental biology; and
environmental education through
individual study or voluntary
participation in programs offered by
organizations such as 4-H, Boy or Girl
Scouts, Master Gardeners, etc.;

(4) Benefits from serving as replicable
models of effective forest stewardship
for private landowners; and,

(5) Recreational benefits such as
hiking, hunting and fishing secured
with public access.

Community forest. Forest land owned
in fee-simple by an eligible entity that
provides public access and is managed
to provide community benefits pursuant
to a community forest plan.

Community forest p]lc)m. A tract-
specific plan that guides the
management and use of a community
forest, was developed with community
involvement, and includes the following
components:

(1) A description of the property,
including acreage and county location,
land use, forest type and vegetation
cover;

(2) Objectives for the community
forest;

(3) Community benefits to be
achieved from the establishment of the
community forest;

(4) Mechanisms promoting
community involvement in the
development and implementation of the
community forest plan;

(5) Implementation strategies for
achieving community forest plan
objectives;

(6) Plans for the utilization or
demolition of existing structures and
proposed needs for further
improvements;

(7) Planned public access, including
proposed limitations to protect cultural
or natural resources, or public health
and safety. In addition, local
governments and qualified nonprofits
need to provide a rationale for any
proposed limitations; and

(8) A description for the long-term use
and management of the property.

Eligible entity. A local governmental
entity, Indian tribe, or a qualified
nonprofit organization that is qualified
to acquire and manage land.

Eligible lands. Private forest lands
that:

(1) Are threatened by conversion to
nonforest uses;

(2) Are not lands held in trust by the
United States; and

(3) If acquired by an eligible entity,
can provide defined community benefits
under the CFP and allow public access.

Equivalent officials of Indian tribes.
An individual designated and
authorized by the Indian tribe.

Federal appraisal standards. The
current Uniform Appraisal Standards
for Federal Land Acquisitions
developed by the Interagency Land
Acquisition Conference (also known as
the yellow book).

Fee-simple. Absolute interest in real
property, versus a partial interest such
as a conservation easement.

Forest lands. Lands that are at least
five acres in size, suitable to sustain
natural vegetation, and at least 75
percent forested. Forests are determined
both by the presence of trees and the
absence of nonforest uses.

Grant recipient: An eligible entity that
receives a grant from the U.S. Forest
Service through the CFP.

Indian tribe. Defined by Section 4 of
the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450b); for purposes of this rule, Indian
tribe includes federally recognized
Indian tribes and Alaska Native
Corporations.

Landscape conservation initiative. A
landscape conservation initiative, as
defined in this final rule, is a landscape-
level conservation or management plan
or activity that identifies conservation
needs and goals of a locality, state, or
region. Examples of initiatives include
community green infrastructure plans, a
community or county land use plan,
Indian tribe’s area of interest/homelands
plans, a Statewide Forest Resource
Assessment and Strategy, etc. The
conservation goals identified in the plan
must correspond with the community
and environmental benefits outlined for
the CFP.

Local governmental entity. Any
municipal government, county
government, or other local government
body with jurisdiction over local land
use decisions as defined by Federal or
State law.

Nonforest uses. Activities that
threaten forest cover and are
inconsistent with the community forest
plan, and include the following:

(1) Subdivision;

(2) Residential development, except
for a caretaker building;

(3) Mining and nonrenewable
resource extraction, except for activities
that would not require surface
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disturbance of the community forest
such as directional drilling for oil and
gas development or onsite use of gravel
from existing gravel pits;

(4) Industrial use, including the
manufacturing of products;

(5) Commercial use, except for
sustainable timber or other renewable
resources, and limited compatible
commercial activities to support
cultural, recreational and educational
use of the community forest by the
public; and

(6) Structures and facilities, except for
compatible recreational facilities,
concession and educational kiosks,
energy development for onsite use,
facilities associated with appropriate
forest management and parking areas;
said structures, facilities and parking
areas must have minimal impacts to
forest and water resources.

Qualified nonprofit organization.
Defined by the CFP authorizing statute
(Pub. L. 110-234; 122 Stat. at 1281), an
organization that is described in Section
170(h)(3) of the Internal Revenue Code
of 1986 (26 U.S.C. 170(h)(3)) and
operates in accordance with one or more
of the conservation purposes specified
in Section 170(h)(4)(A) of that Code (26
U.S.C. 170(h)(4)(A)). For the purposes of
the CFP, a qualified nonprofit
organization must meet the following
requirements:

(1) Consistent with regulations of the
Internal Revenue Service at 26 CFR
1.170A-14(c)(1):

(i) Have a commitment to protect in
perpetuity the purposes for which the
tract was acquired under the CFP; and

(ii) Demonstrate that it has the
resources to enforce the protection of
the property as a community forest as a
condition of acquiring a tract under the
CFP.

(2) Operate primarily or substantially
in accordance with one or more of the
conservation purposes specified in
Section 170(h)(4)(A) of I.R.S. code (26
U.S.C. 170(h)(4)(A)). Conservation
purposes include:

(i) The preservation of land areas for
outdoor recreation by, or for the
education of, the general public,

(ii) The protection of a relatively
natural habitat of fish, wildlife, or
plants, or similar ecosystem,

(iii) The preservation of open space
(including farmland and forest land)
where such preservation is for the
scenic enjoyment of the general public,
or pursuant to a clearly delineated
Federal, State, or local governmental
conservation policy, and will yield a
significant public benefit, or

(iv) The preservation of a historically
important land area or a certified
historic structure.

Public access. Access that is provided
on a non-discriminatory basis at
reasonable times and places, but may be
limited to protect cultural and natural
resources or public health and safety.

State Forester. The State employee
who is responsible for administration
and delivery of forestry assistance
within a State, or equivalent official.

§230.3 Application process.

(a) The Forest Service will issue a
national request for applications (RFA)
for grants under the CFP. The RFA will
be posted to http://www.grants.gov as
well as other venues. The RFA will
include the following information
outlined in this final rule:

(1) The process for submitting an
application;

(2) Application requirements
(§230.4);

(3) Review process and criteria that
will be used by the Forest Service
(§230.5); and

(4) Other conditions determined
appropriate by the Forest Service.

(b) Pursuant to the RFA, interested
eligible entities will submit an
application for program participation to:

(1) The State Forester or equivalent
official, for applications by local
governments and qualified nonprofit
organizations, or

(2) The equivalent officials of the
Indian tribe, for applications submitted
by an Indian tribe.

(c) Interested eligible entities will also
notify the Forest Service, pursuant to
the RFA, when submitting an
application to the State Forester or
equivalent officials of the Indian tribe.

(d) The State Forester or equivalent
official of the Indian tribe will forward
all applications to the Forest Service,
and, as time and resources allow:

(1) Provide a review of each
application to help the Forest Service
determine:

(i) That the applicant is an eligible
entity;

(ii) That the land is eligible;

(iii) That the proposed project has not
been submitted for funding
consideration under the Forest Legacy
Program; and

(iv) Whether the project contributes to
a landscape conservation initiative.

(2) Describe what technical assistance
provided through CFP they may render
in support of implementing the
proposed community forest project and
an estimate of needed financial
assistance (§230.10).

(e) A proposed application cannot be
submitted for funding consideration
simultaneously for both the CFP and the
Forest Service’s Forest Legacy Program
(16 U.S.C. 2103c).

§230.4 Application requirements.

The following section outlines
minimum application requirements, but
the RFA may include additional
requirements.

(a) Documentation verifying that the
applicant is an eligible entity and that
the proposed acquisition is of eligible
lands.

(b) Applications must include the
following regarding the property
proposed for acquisition:

(1) A description of the property,
including acreage and county location;

(2) A description of current land uses,
including improvements;

(3) A description of forest type and
vegetative cover;

(4) A map of sufficient scale to show
the location of the property in relation
to roads and other improvements as
well as parks, refuges, or other protected
lands in the vicinity;

(5) A description of applicable zoning
and other land use regulations affecting
the property;

(6) Relationship of the property
within and its contributions to a
landscape conservation initiative; and

(7) A description of any threats of
conversion to nonforest uses.

(c) Information regarding the
proposed establishment of a community
forest, including:

(1) A description of the benefiting
community, including demographics,
and the associated benefits provided by
the proposed land acquisition;

(2) A description of the community
involvement to date in the planning of
the community forest and of the
community involvement anticipated in
its long-term management;

(3) An identification of persons and
organizations that support the project
and their specific role in acquiring the
land and establishing and managing the
community forest; and

(4) A draft community forest plan.
The eligible entity is encouraged to
work with the State Forester or
equivalent official of the Indian tribe for
technical assistance when developing or
updating the Community Forest Plan. In
addition, the eligible entity is
encouraged to work with technical
specialists, such as professional
foresters, recreation specialists, wildlife
biologists, or outdoor education
specialists, when developing the
Community Forest Plan.

(d) Information regarding the
proposed land acquisition, including:

(1) A proposed project budget
(§230.6);

(2) The status of due diligence,
including signed option or purchase and
sale agreement, title search, minerals
determination, and appraisal;
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(3) Description and status of cost
share (secure, pending, commitment
letter, etc.) (§230.6);

(4) The status of negotiations with
participating landowner(s) including
purchase options, contracts, and other
terms and conditions of sale;

(5) The proposed timeline for
completing the acquisition and
establishing the community forest; and

(6) Long term management costs and
funding source(s).

(e) Applications must comply with
the Uniform Federal Assistance
Regulations (7 CFR part 3015).

(f) Applications must also include the
forms required to process a Federal
grant. Section 230.7 references the grant
forms that must be included in the
application and the specific
administrative requirements that apply
to the type of Federal grant used for this
program.

§230.5 Ranking criteria and proposal
selection.

(a) Using the criteria described below,
to the extent practicable, the Forest
Service will give priority to an
application that maximizes the delivery
of community benefits, as defined in
this final rule, through a high degree of
public participation; and

(b) The Forest Service will evaluate
all applications received by the State
Foresters or equivalent officials of the
Indian tribe and award grants based on
the following criteria:

(1) Type and extent of community
benefits provided. Community benefits
are defined in this final rule as:

(i) Economic benefits such as timber
and non-timber products;

(ii) Environmental benefits, including
clean air and water, stormwater
management, and wildlife habitat;

(iii) Benefits from forest-based
experiential learning, including K-12
conservation education programs;
vocational education programs in
disciplines such as forestry and
environmental biology; and
environmental education through
individual study or voluntary
participation in programs offered by
organizations such as 4-H, Boy or Girl
Scouts, Master Gardeners, etc;

(iv) Benefits from serving as replicable
models of effective forest stewardship
for private landowners; and

(v) Recreational benefits such as
hiking, hunting and fishing secured
through public access.

(2) Extent and nature of community
engagement in the establishment and
long-term management of the
community forest;

(3) Amount of cost share leveraged;

(4) Extent to which the community
forest contributes to a landscape
conservation initiative;

(5) Extent of due diligence completed
on the project, including cost share
committed and status of appraisal;

(6) Likelihood that, unprotected, the
property would be converted to
nonforest uses;

(7) Costs to the Federal government;
and

(8) Additional considerations as may
be outlined in the RFA.

§230.6 Project costs and cost share
requirements.

(a) The CFP Federal contribution
cannot exceed 50 percent of the total
project costs.

(b) Allowable project and cost share
costs will include the purchase price
and the following transactional costs
associated with the acquisition:
appraisals and appraisal reviews, land
surveys, legal and closing costs,
development of the community forest
plan, and title examination. The
following principles and procedures
will determine allowable costs for
grants:

(1) For local and Indian tribal
governments, refer to 2 CFR Part 225,
Cost Principles for State, Local, and
Indian Tribal Governments (OMB
Circular A-87) .

(2) For qualified nonprofit
organizations, refer to 2 CFR Part 230,
Cost Principles for Non-Profit
Organizations (OMB Circular A-122).

(c) Project costs do not include the
following:

(1) Long-term operations,
maintenance, and management of the
land;

(2) Construction of buildings or
recreational facilities;

(3) Research;

(4) Existing liens or taxes owed; and

(5) Costs associated with preparation
of the application, except any allowable
project costs specified in section
230.6(b) completed as part of the
application.

(d) Cost share contributions can
include cash, in-kind services, or
donations and must meet the following
requirements:

(1) Be supported by grant regulations
described above;

(2) Not include other Federal funds
unless specifically authorized by
Federal statute;

(3) Not include non-Federal funds
used as cost share for other Federal
programs;

(4) Not include funds used to satisfy
mandatory or compensatory mitigation
requirements under a Federal
regulation, such as the Clean Water Act,

the River and Harbor Act, or the
Endangered Species Act;

(5) Not include borrowed funds; and

(6) Be accomplished within the grant
period.

(e) Cost share contributions may
include the purchase or donation of
lands located within the community
forest as long as it is provided by an
eligible entity and legally dedicated to
perpetual land conservation consistent
with CFP program objectives; such
donations need to meet the
requirements specified under § 230.8
Acquisition requirements (a)(1)(ii).

(f) For the purposes of calculating the
cost share contribution, the grant
recipient may request the inclusion of
project due diligence costs, such as title
review and appraisals, that were
incurred prior to issuance of the grant.
These pre-award costs may occur up to
one year prior to the issuance of the
grant, but cannot include the purchase
of CFP land, including cost share tracts.

§230.7 Grant requirements.

(a) The following grant forms and
supporting materials must be included
in the application:

(1) An Application for Federal
Assistance (Standard Form 424);

(2) Budget information (Standard
Form SF 424c—Construction Programs);

(3) Assurances of compliance with all
applicable Federal laws, regulations,
and policies (Standard Form 424d—
Construction Programs); and

(4) Additional forms, as may be
required.

(b) Once an application is selected,
funding will be obligated to the grant
recipient through a grant.

(c) The initial grant period will be two
years, and acquisition of lands should
occur within that timeframe. The grant
may be reasonably extended by the
Forest Service when necessary to
accommodate unforeseen circumstances
in the land acquisition process.

(d) The grant paperwork must adhere
to grant requirements listed below:

(1) Local and Indian tribal
governments should refer to 2 CFR Part
225 Cost Principles for State, Local, and
Indian Tribal Governments (OMB
Circular A-87) and 7 CFR Part 3016
(Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments) for
directions.

(2) Nonprofit organizations should
refer to 2 CFR Part 215 Uniform
Administrative Requirements for Grants
and Other Agreements with Institutions
of Higher Education, Hospitals and
Other Nonprofit Organizations (OMB
Circular A-—110) and 7 CFR Part 3019
Uniform Administrative Requirements
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for Grants and Cooperative Agreements
with Institutions of Higher Education,
Hospitals, and other Nonprofit
Organizations for directions.

(e) Forest Service must approve any
amendment to a proposal or request to
reallocate funding within a grant
proposal. If negotiations on a selected
project fail, the applicant cannot
substitute an alternative site.

(f) The grant recipient must comply
with the requirements in § 230.8 before
funds will be released.

(g) After the project has closed, as a
requirement of the grant, grant
recipients will be required to provide
the Forest Service with a Geographic
Information System (GIS) shapefile: a
digital, vector-based storage format for
storing geometric location and
associated attribute information, of CFP
project tracts and cost share tracts, if
applicable.

(h) Any funds not expended within
the grant period must be de-obligated
and revert to the Forest Service for
redistribution.

(i) All media, press, signage, and other
documents discussing the creation of
the community forest must reference the
partnership and financial assistance by
the Forest Service through the CFP.

§230.8 Acquisition requirements.

(a) Grant recipients participating in
the CFP must complete the following,
which applies to all tracts, including
cost share tracts:

(1) Complete an appraisal:

(i) For lands purchased with CFP
funds, the appraisal must comply with
Federal Appraisal Standards prior to the
release of the grant funds. The grant
recipient must provide documentation
that the appraisal and associated
appraisal review were conducted in a
manner consistent with the Federal
appraisal standards.

(ii) For donated cost share tracts, the
market value must be determined by an
independent appraiser. The value needs
to be documented by a responsible
official of the party to which the
property is donated.

(2) Prior to closing, notify the
landowner in writing of the appraised
value of the property and that the sale
is voluntary. If the grant recipient has a
voluntary option for less than appraised
value, they do not have to renegotiate
the agreement.

(3) Purchase all surface and
subsurface mineral rights, whenever
possible. However, if severed mineral
rights cannot be obtained, then the grant
recipient must follow the retention of
qualified mineral interest requirements
outlined in the Internal Revenue Service
regulations (26 CFR 1.170A-14 (g)(4)),

which address both surface and
subsurface minerals.

(4) Ensure that title to lands acquired
conforms to title standards applicable to
State land acquisitions where the land
is located:

(i) Title to lands acquired using CFP
funds must not be subject to
encumbrances or agreements of any
kind that would be contrary to the
purpose of the CFP.

(ii) Title insurance must not be a
substitute for acceptable title.

(5) Record with the deed in the lands
record of the local county or
municipality, a Notice of Grant
Requirement, which includes the
following:

(i) States that the property (including
cost share tracts) was purchased with
CFP funds;

(ii) Provides a legal description;

(iii) Identifies the name and address
of the grant recipient who is the
authorized title holder;

(iv) States the purpose of the CFP;

(v) References the Grant Agreement
with the Forest Service (title and
agreement number) and the address
where it is kept on file;

(vi) States that the grant recipient
confirms its obligation to manage the
interest in real property pursuant to the
grant, the Community Forest Plan, and
the purpose of the CFP;

(vii) States that the grant recipient
will not convey or encumber the interest
in real property, in whole or in part, to
another party; and

(viii) States that the grant recipient
will manage the interest in real property
consistent with the purpose of the CFP.

§230.9 Ownership and use requirements.
(a) Grant recipient shall complete the
final community forest plan within 120
days of the land acquisition, and must
update the plan periodically to guide
the management and the community
benefits of the community forest.

(b) Grant recipient shall provide
appropriate public access.

(c) In the event that a grant recipient
sells or converts to nonforest uses or a
use inconsistent with the purpose of the
CFP, a parcel of land acquired under the
CFP, the grant recipient shall:

(1) Pay the United States an amount
equal to the current sale price or the
current appraised value of the parcel,
whichever is greater; and

(2) Not be eligible for additional
grants under the CFP.

(d) For Indian tribes, land acquired
using a grant provided under the CFP
must not be sold, converted to nonforest
uses or a use inconsistent with the
purpose of the CFP, or converted to land
held in trust by the United States on
behalf of any Indian tribe.

(e) Every five years, the grant
recipients will submit to the Forest
Service a self-certifying statement that
the property has not been sold or
converted to nonforest uses or a use
inconsistent with the purpose of the
CFP.

(f) Grant recipients will be subject to
a spot check conducted by the Forest
Service to verify that property acquired
under the CFP has not been sold or
converted to nonforest uses or a use
inconsistent with the purpose of the
CFP.

§230.10 Technical assistance funds.

CFP technical assistance funds may
be provided to State Foresters or
equivalent officials of Indian tribes
through an administrative grant to help
implement community forest projects
funded through the CFP, and as a result,
funds will only be provided to States or
Indian tribes with a CFP project funded
within their jurisdiction. Section 7A (f)
of the authorizing statute limits the
funds made available for program
administration and technical assistance
to no more than 10% of all funds made
available to carry out the program for
each fiscal year.

Dated: October 14, 2011.
Arthur L. Blazer,
Deputy Under Secretary, NRE.
[FR Doc. 2011-27117 Filed 10-17-11; 4:15 pm]
BILLING CODE 3410-11-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AN95
Sharing Information Between the

Department of Veterans Affairs and the
Department of Defense

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
regulation pertaining to the applicability
of certain VA regulations that restrict
the disclosure of certain medical
information to the Department of
Defense (DoD). This interim final rule
removes a restriction that is not required
by the applicable statute, 38 U.S.C.
7332(e), and is inconsistent with the
intent and purpose of that statute.
DATES: Effective Date: This interim final
rule is effective October 20, 2011.
Comments must be received by VA on
or before December 19, 2011.
ADDRESSES: Written comments may be
submitted through www.
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Regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DG
20420; or by fax to (202) 273-9026.
(This is not a toll-free number.)
Comments should indicate that they are
submitted in response to “RIN 2900-
AN95—Sharing Information between
the Department of Veterans Affairs and
the Department of Defense.” Copies of
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8
a.m. and 4:30 p.m. Monday through
Friday (except holidays). Please call
(202) 461-4902 for an appointment.
(This is not a toll-free number.) In
addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System (FDMS) at http://www.
Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Stephania Griffin, Veterans Health
Administration Privacy Officer, Office
of Information (19F2), Veterans Health
Administration, Department of Veterans
Affairs, 810 Vermont Ave., NW.,
Washington DC, 20420, (704) 245—2492.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: Section
7332(a)(1) of title 38, United States
Code, affords special protection against
the disclosure of VA medical “[r]ecords
of the identity, diagnosis, prognosis, or
treatment of any patient or subject
which are maintained in connection
with the performance of any program or
activity (including education, training,
treatment, rehabilitation, or research)
relating to drug abuse, alcoholism or
alcohol abuse, infection with the human
immunodeficiency virus, or sickle cell
anemia.” However, an exception in
section 7332(e) states: “The prohibitions
of this section shall not prevent any
interchange of records-(1) within and
among those components of [VA]
furnishing health care to veterans, or
determining eligibility for benefits
under this title; or (2) between such
components furnishing health care to
veterans and the Armed Forces.”

VA implemented section 7332(e) in
38 CFR 1.461(c)(1); however, in so
doing, we did not implement the
specific exception that Congress
provided in the statute for the exchange
of information between VA and DoD.
Instead, we imposed an additional
restriction on the scope of information
that may be interchanged and shared
between VA and DoD, limiting it to only
“information pertaining to a person
relating to a period when such person

is or was subject to the Uniform Code
of Military Justice.” This restriction is
narrower than the statutory restriction,
and it impedes VA’s ability to share
with DoD important medical
information pertaining to veterans, so
that we can coordinate their care and
treatment. Our need to share this
information is critical to the health and
well-being of our veterans, particularly
those whose records are transferred
electronically between DoD and VA for
medical care. Medical care requires the
ability to make accurate and informed
decisions, often under great time
constraints. VA and DoD clinicians
must have the most accurate and
comprehensive data available to ensure
that they provide the highest quality
care possible. VA and DoD have made
great strides in ensuring that the
exchange of medical information
regarding current and former members
of the military is available wherever the
care is being provided. We have
discovered that, particularly in this age
of electronic health records, this
regulatory restriction creates an
impediment to maximizing the
exchange of information. Critical
medical history may be out of reach of
the clinician treating a patient with a
chronic condition. In contrast, having a
fully developed medical record will
ensure that VA and DoD clinicians
avoid allergic reactions from known
drug allergies and negative interactions
of a new drug with one previously
prescribed. It will also ensure that
patients will not unnecessarily undergo
medical procedures that were already
performed elsewhere.

Further, the additional restriction
impedes VA'’s ability to fully engage in
Presidential- and Congressional-
supported interoperability initiatives
with DoD, such as electronic health
record initiatives pursuant to Executive
Order 13335 and the Virtual Lifetime
Electronic Record initiative, a strategic
initiative that will ensure timely access
to key electronic information on
patients from the time they enter the
military through their status as
Veterans. We note as well that this
regulatory limitation was not intended
to have these negative results on VA’s
ability to provide comprehensive high-
quality health care to veterans and,
where applicable, to support DoD in
similarly caring for servicemembers and
military retirees. Therefore, the
proposed amendment to 38 CFR
1.461(c)(1) will allow VA to fulfill
Congress’ clear intention that VA and
DOD engage in the interchange of
records while remaining consistent with
38 U.S.C. 7332.

Administrative Procedure Act

In accordance with 5 U.S.C.
553(b)(3)(B) and (d)(3), the Secretary of
Veterans Affairs finds that there is good
cause to dispense with the opportunity
for advance notice and public comment
and good cause to publish this rule with
an immediate effective date. As stated
above, this interim final rule is
necessary to eliminate an unnecessary
regulatory restriction on VA'’s ability to
share certain patient information with
DoD that impedes VA’s ability to
provide needed health care to veterans
and engage in critical programs with
DoD, as described earlier in this notice.
Delaying the effective date of this rule
would negatively impact the full
development and implementation of a
VA and DoD electronic record system.
Over 4 million patients are seen jointly
by VA and DoD. By removing this
unnecessary restriction, VA and DoD
can each maximize the benefits of an
electronic record system through which
clinicians in either Department are able
to access health data on those shared
patients in real time and similar
information exchanges for outpatient
pharmacy and medication allergy data
and for the electronic sharing of order
entry and results retrieval of chemistry,
hematology, anatomic pathology, and
microbiology laboratory tests. To delay
the effective date would hamper the
electronic exchange of health
information between VA and DoD,
which, to ensure high levels of patient
care and safety, must include the
information related to the diagnoses
covered by this regulation. In light of
these detrimental and potentially
detrimental effects, the Secretary finds it
is impracticable, unnecessary, and
contrary to public interest to delay this
regulation for the purpose of soliciting
advance public comment, or to have a
delayed effective date.

Accordingly, we are issuing this rule
as an interim final rule, with an
immediate effective date. We will
consider and address comments that are
received within 60 days of the date this
interim final rule is published in the
Federal Register.

Effect of Rulemaking

The Code of Federal Regulations, as
revised by this interim final rule,
represents the exclusive legal authority
on this subject. No contrary rules or
procedures are authorized. All VA
guidance will be read to conform with
this rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.
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Paperwork Reduction Act

This rule contains no collections of
information under the Paperwork
Reduction Act (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that the
adoption of this rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
rule will not directly affect any small
entities; only individuals could be
directly affected. Therefore, pursuant to
5 U.S.C. 605(b), this rule is exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 13563 and 12866

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 defines a “‘significant regulatory
action,” which requires review by the
Office of Management and Budget
(OMB), as any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,

or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this interim final rule
have been examined and it has been
determined not to be a significant
regulatory action.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This rule will have no such
effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.008, Veterans Domiciliary Care;
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
64.011, Veterans Dental Care; 64.012,
Veterans Prescription Service; and
64.013, Veterans Prosthetic Appliances.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and

authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on October 14, 2011, for
publication.

List of Subjects in 38 CFR Part 1

Administrative practice and
procedure, Archives and records,
Cemeteries, Claims, Courts, Crime,
Flags, Freedom of information,
Government contracts, Government
employees, Government property,
Infants and children, Penalties, Privacy,
Reporting and recordkeeping
requirements, Security measures.

Dated: October 17, 2011.
William F. Russo,

Deputy Director, Office of Regulation Policy
and Management, Department of Veterans
Affairs.

For the reasons stated in the

preamble, the Department of Veterans
Affairs amends 38 CFR part 1 as follows:

PART 1—GENERAL PROVISIONS

m 1. The authority citation for part 1
continues to read as follows:

Authority: 38 U.S.C. 501(a), and as noted
in specific sections.

§1.461 [Amended]

m 2. In the first sentence of § 1.461(c)(1),
remove the phrase ““, of information
pertaining to a person relating to a
period when such person is or was
subject to the Uniform Code of Military
Justice”.

[FR Doc. 2011-27155 Filed 10-19-11; 8:45 am]
BILLING CODE 8320-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0562; Directorate
Identifier 2009-NE-29-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc (RR) Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to all RR model RB211—
524G2-T-19, -524G3-T-19, -524H-T-
36, and —524H2-T-19; and RB211-
Trent 553-61, 553A2-61, 556—61,
556A2-61, 556B-61, 556B2-61, 56061,
560A2—61; RB211-Trent 768-60, 772—
60, 772B—60; and RB211-Trent 875-17,
877-17, 884-17, 884B-17, 892-17,
892B-17, and 895—17 turbofan engines
that have a high-pressure (HP)
compressor stage 1 to 4 rotor disc with
a part number (P/N) listed in Table 1 of
this proposed AD. The existing AD
currently requires repetitive inspections
of the axial dovetail slots, and follow-on
corrective action depending on findings.
Since we issued that AD, we determined
that the definition of shop visit is too
restrictive in the existing AD. This
proposed AD would continue to require
those repetitive inspections and follow-
on corrective actions, and it would
change the definition of a shop visit to
be less restrictive. We are proposing this
AD to detect cracks in the HP
compressor stage 1 and 2 disc posts,
which could result in failure of the disc
post and HP compressor blades, release
of uncontained engine debris, and
damage to the airplane.

DATES: We must receive comments on
this proposed AD by December 19,
2011.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR

11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Rolls-Royce plc,
Corporate Communications, P.O. Box
31, Derby, England, DE248BJ; phone:
011-44-1332-242424; fax: 011-44—
1332-245418 or e-mail from http://
www.rolls-royce.com/contact/
civil team.jsp, or download the
publication from https://
www.aeromanager.com. You may
review copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Strom, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7143; fax: 781-238—
7199; e-mail: alan.strom@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.

FAA-2010-0562; Directorate Identifier
2009—-NE-29-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On April 12, 2011, we issued AD
2011-09-07, Amendment 39-16669 (76
FR 24793, May 3, 2011), for all RR
model RB211-524G2-T-19, -524G3-T—
19, -524H-T-36, and —524H2-T-19;
and RB211 Trent 553-61, 553A2-61,
556-61, 556A2-61, 556B-61, 556B2—-61,
560—-61, 560A2—61; RB211 Trent 768—
60, 772—60, 772B—60; and RB211 Trent
875-17,877-17, 884-17, 884B-17, 892—
17, 892B-17, and 895-17 turbofan
engines. That AD requires initial and
repetitive fluorescent penetrant
inspections of the HP compressor stage
1 to 4 rotor discs at the first shop visit
after accumulating 1,000 cycles-since-
new on the stage 1 to 4 rotor discs or
at the next shop visit after the effective
date of that AD, which ever occurs later.
That AD also requires repetitive
inspections at every shop visit. That AD
resulted from findings of anomalies at
the corners of the disc posts during
manufacture of stage 1 and stage 2 discs
with axial dovetails slots. We issued
that AD to detect cracks in the HP
compressor stage 1 and stage 2 disc
posts, which could result in failure of
the disc post and release of HP
compressor blades, release of
uncontained engine debris, and damage
to the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2011-09-07,
Amendment 39-16669 (76 FR 24793,
May 3, 2011), we found that the
definition of “shop visit” in the AD is
too restrictive, in that it would require
operators to inspect more often than
required to ensure safety. We also found
that Alert Service Bulletin (ASB) No.
RB.211-72—-AF964, Revision 2, dated
June 8, 2011, also may be appropriate to
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the corrective action in that AD, as is
ASB No. RB.211-72—-AF964, Revision 1,
dated June 6, 2008 which is referenced
in AD 2011-09-07.

Relevant Service Information

We reviewed RR ASB No. RB.211-72—
AF964, Revision 1, dated June 6, 2008,
and Revision 2, dated June 8, 2011. The
ASB describes procedures for cleaning
and inspecting the axial dovetail slots.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the definition of shop
visit was too restrictive, and that the
unsafe condition described previously is
likely to exist or develop in other
products of these same type designs.

Proposed AD Requirements

This proposed AD would change the
definition of a shop visit in AD 2011-
09-07 to “‘whenever all compressor
blades are removed from the HP
compressor drum.”” This proposed AD
would also allow using ASB No.
RB.211-72—AF964, Revision 1, dated
June 6, 2008, or ASB No. RB.211-72—
AF964, Revision 2, dated June 8, 2011,
to perform the inspection.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 371 products of U.S.
registry. We also estimate that it would
take about 20 work-hours per product to
comply with this AD. The average labor
rate is $85 per work-hour. No parts
would be required per product. Based
on these figures, we estimate the cost of
the AD on U.S. operators to be $630,700.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2011-09-07, Amendment 39-166679
(76 FR 24793, May 3, 2011), and adding
the following new AD:

Rolls-Royce plc: Docket No. FAA-2010-
0562; Directorate Identifier 2009—-NE—
29-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by December 19, 2011.

(b) Affected ADs

This AD supersedes AD 2011-09-07,
Amendment 39-16669 (76 FR 24793, May 3,
2011).

(c) Applicability

This AD applies to Rolls-Royce plc (RR)
model RB211-524G2-T-19, -524G3-T-19,
—524H-T-36, and —524H2-T-19; and RB211—
Trent 553-61, 553A2-61, 556—61, 556 A2—61,
556B-61 556B2—-61, 560—61, 560A2—61;
RB211-Trent 768-60, 772—60, 772B-60; and
RB211-Trent 875-17, 877-17, 884—17, 884B—
17, 892-17, 892B-17, and 895-17 turbofan
engines that have a high-pressure (HP)
compressor stage 1 to 4 rotor disc with a part
number (P/N) listed in Table 1 of this AD.

TABLE 1—AFFECTED HP COMPRESSOR STAGE 1 TO 4 ROTOR DISC P/NS BY ENGINE MODEL

Engine model

HP compressor stage 1 to 4 rotor disc P/N

(1) RB211-524G2-T-19, -524G3-T-19, -524H-T-36, and —524H2-T-19
(2) RB211 Trent 553-61, 553A2-61, 556-61, 556A2-61, 556B-61, 556B2-61, 560-61, and

560A2-61.

(3) RB211 Trent 768-60, 772-60, and 772B-60

(4) RB211 Trent 875-17, 877-17, 884-17, 884B-17, 892-17, 892B-17, and 895-17

.. | FW20195, FK25502, or FW23711.

FK30524.

FK22745, FK24031, FK26185, FK23313,
FK25502, FK32129, FW20195, FW20196,
FW20197, FW20638, or FW23711.

.. | FK24009, FK26167, FK32580, FW11590, or

FW61622.

(d) Unsafe Condition

This AD was prompted by our
determination that the definition of “shop
visit” in the existing AD is too restrictive, in
that it would require operators to inspect
more often than required to ensure safety. We
are issuing this AD to detect cracks in the HP

compressor stage 1 and 2 disc posts, which
could result in failure of the disc post and
HP compressor blades, release of
uncontained engine debris, and damage to
the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(f) Cleaning and Inspection

(1) Clean and perform a fluorescent
penetrant inspection of the HP compressor
stage 1 to 4 rotor discs at the first shop visit
after accumulating 1,000 cycles since new on
the stage 1 to 4 rotor discs or at the next shop
visit after the effective date of this AD, which
ever occurs later.

(2) Use paragraph 3.A through 3.E.(11) of
the Accomplishment Instructions of Rolls-
Royce Alert Service Bulletin (ASB) No.
RB.211-72—-AF964, Revision 1, dated June 6,
2008, or ASB No. RB.211-72-AF964,
Revision 2, dated June 8, 2011, to do the
inspections.

(3) Thereafter at every engine shop visit,
perform the inspection specified by
paragraph (f) of this AD.

(g) Definition

For the purpose of this AD, an “‘engine
shop visit” is whenever all compressor
blades are removed from the HP compressor
drum.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA may approve AMOGs for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(i) Related Information

(1) For more information about this AD,
contact Alan Strom, Aerospace Engineer,
Engine Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7143; fax: 781-238-7199;
e-mail: alan.strom@faa.gov.

(2) See European Aviation Safety Agency
Airworthiness Directive 2011-0073R1, dated
April 8, 2009, for related information.

(3) For service information identified in
this AD, contact Rolls-Royce plc, Corporate
Communications, P.O. Box 31, Derby,
England, DE248B]J; phone: 011-44-1332—
242424; fax: 011-44—1332—-245418 or e-mail
from http://www.rolls-royce.com/contact/
civil_team.jsp, or download the publication
from https://www.aeromanager.com. You
may review copies at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
October 14, 2011.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2011-27069 Filed 10-19-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-140280-09]
RIN 1545-BK16

Tax Return Preparer Penalties Under
Section 6695; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking and notice of public
hearing.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking and notice of public hearing
(REG-140280-09) that would modify
existing regulations related to the tax
return preparer penalties under section
6695 of the Internal Revenue Code. The
document was published in the Federal
Register on Tuesday, October 11, 2011
(76 FR 62689).

FOR FURTHER INFORMATION CONTACT:
Concerning these proposed regulations,
Spence Hanemann, (202) 622—4940 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The correction notice that is the
subject of this document is under
section 6695 of the Internal Revenue
Code.

Need for Correction

As published, a notice of proposed
rulemaking and notice of public hearing
(REG-140280-09) contains an error that
may prove to be misleading and is in
need of clarification.

Correction of Publication

Accordingly, the publication of a
notice of proposed rulemaking and
notice of public hearing (REG-140280—
09), which was the subject of FR Doc.
2011-26247, is corrected as follows:

On page 62690, column 2, in the
preamble, under the paragraph heading
“Explanation of Provisions”, first
paragraph of the column, line 17, the
language “proposed § 1.6695-2(c)(2)
provides that,” is removed and is
replaced with the new language
“proposed § 1.6695-2(c)(3) provides
that,”.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. 2011-27183 Filed 10~19-11; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60 and 63
[EPA-HQ-OAR-2010-0505; FRL-9481-8]

RIN 2060-AP76

Oil and Natural Gas Sector: New
Source Performance Standards and
National Emission Standards for
Hazardous Air Pollutants Reviews;
Correction of Comment Period Closing
Date

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; correction of
public comment period closing date.

SUMMARY: The EPA is announcing that
the period for providing public
comments on the August 23, 2011, “Oil
and Natural Gas Sector: New Source
Performance Standards and National
Emission Standards for Hazardous Air
Pollutants Reviews,” closes on October
31, 2011. This notice does not address
the requests the EPA has received for
extending this period.

DATES: Comments. The public comment
period for the proposed rules published
on August 23, 2011 (76 FR 52738) closes
on October 31, 2011.

ADDRESSES: Comments. Written
comments on the proposed rules may be
submitted to the EPA electronically, by
mail, by facsimile or through hand
delivery/courier. Please refer to the
proposal for the addresses and detailed
instructions.

Docket. Publicly available documents
relevant to this action are available for
public inspection either electronically
in http://www.regulations.gov, or in
hard copy at the EPA Docket Center,
Room 3334, 1301 Constitution Avenue,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. A reasonable
fee may be charged for copying.

World Wide Web. The EPA Web site
for this rulemaking is located at: http://
www.epa.gov/airquality/oilandgas.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Bruce Moore, Fuels and Incineration
Group (E143-05), Sector Policies and
Programs Division, Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; Telephone number: (919) 541—
5460; Fax number (919) 541-3470; E-
mail address: moore.bruce@epa.gov.

SUPPLEMENTARY INFORMATION:
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Comment Period

On August 23, 2011, the EPA
published in the Federal Register the
proposed rule, “0il and Natural Gas
Sector: New Source Performance
Standards and National Emission
standards for Hazardous Air pollutants
Review.” In that notice, the EPA
announced that all comments must be
received by October 24, 2011. The EPA
conducted three public hearings on this
proposed rule, the last of which was
held on September 29, 2011, in
Arlington, Texas. See 76 FR 53371,
August 26, 2011. Under section 307(d)
of the CAA, the EPA must keep the
record open for thirty days after
completion of the hearings to provide an
opportunity for submission of rebuttal
and supplementary information.
Accordingly, the public comment
period will end on October 31, 2011,
rather than on October 24, 2011, as
originally published.

The EPA has also received numerous
requests for extending the public
comment period for this proposed rule.
This notice only corrects the public
comment period pursuant to section
307(d) of the CAA. This notice does not
address the pending requests being
considered for extending the public
comment period.

How can I get copies of this document
and other related information?

The EPA has established the official
public docket No. EPA-HQ-OAR-2010—
0505. The EPA has also developed Web
sites for the proposed rulemaking at the
addresses given above.

Dated: October 14, 2011.

Gina McCarthy,

Assistant Administrator for Air and
Radiation.

[FR Doc. 2011-27237 Filed 10-19-11; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[EPA-HQ-OAR-2009-0277; FRL-9481-9]
RIN 2060-AQ83

Protection of Stratospheric Ozone: The

2012 Critical Use Exemption From the
Phaseout of Methyl Bromide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing uses that
qualify for the 2012 critical use
exemption and the amount of methyl
bromide that may be produced,

imported, or supplied from existing pre-
phaseout inventory for those uses in
2012. EPA is taking action under the
authority of the Clean Air Act to reflect
a recent consensus decision taken by the
Parties to the Montreal Protocol on
Substances that Deplete the Ozone
Layer at the Twenty-Second Meeting of
the Parties. EPA is seeking comment on
the list of critical uses and on EPA’s
determination of the amounts of methyl
bromide needed to satisfy those uses.
DATES: Comments must be submitted by
November 21, 2011. Any party
requesting a public hearing must notify
the contact person listed below by 5
p-m. Eastern Standard Time on October
25, 2011. If a hearing is requested it will
be held on November 4, 2011 and
comments will be due to the agency
December 5, 2011. EPA will post
information regarding a hearing, if one
is requested, on the Ozone Protection
Web site http://www.epa.gov/ozone/
strathome.html. Persons interested in
attending a public hearing should
consult with the contact person below
regarding the location and time of the
hearing.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2009-0277, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

E-mail: a-and-r-Docket@epa.gov.
Fax: (202) 566—9744.
Phone: (202) 566—1742.

e [U.S. Mail: Docket EPA-HQ-OAR~
2009-0277, U.S. Environmental
Protection Agency, EPA Docket Center,
Air and Radiation Docket, Mail Code
28221T, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460.

o Hand Delivery or Courier: Docket
EPA-HQ-OAR-2009-0277, EPA Docket
Center—Public Reading Room, EPA
West Building, Room 3334, 1301
Constitution Avenue, NW., Washington,
DC 20004. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2009—
0277. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you

consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
FOR FURTHER INFORMATION CONTACT: For
further information about this proposed
rule, contact Jeremy Arling by telephone
at (202) 343-9055, or by e-mail at
arling.jeremy@epa.gov or by mail at U.S.
Environmental Protection Agency,
Stratospheric Protection Division,
Stratospheric Program Implementation
Branch (6205]), 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.
You may also visit the methyl bromide
section of the Ozone Depletion Web site
of EPA’s Stratospheric Protection
Division at http://www.epa.gov/ozone/
mbr for further information about the
methyl bromide critical use exemption,
other Stratospheric Ozone Protection
regulations, the science of ozone layer
depletion, and related topics.
SUPPLEMENTARY INFORMATION: This
proposed rule concerns Clean Air Act
(CAA) restrictions on the consumption,
production, and use of methyl bromide
(a Class I, Group VI controlled
substance) for critical uses during
calendar year 2012. Under the Clean Air
Act, methyl bromide consumption
(consumption is defined under the CAA
as production plus imports minus
exports) and production were phased
out on January 1, 2005, apart from
allowable exemptions, such as the
critical use exemption and the
quarantine and preshipment (QPS)
exemption. With this action, EPA is
proposing and seeking comment on the
uses that will qualify for the 2012
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critical use exemption as well as
specific amounts of methyl bromide that
may be produced and imported, or sold
from pre-phaseout inventory (also
referred to as “stocks” or “inventory’’)
for proposed critical uses in 2012.
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1. General Information

A. Regulated Entities

Entities potentially regulated by this
proposed action are those associated
with the production, import, export,
sale, application, and use of methyl
bromide covered by an approved critical
use exemption. Potentially regulated
categories and entities include
producers, importers, and exporters of
methyl bromide; applicators and

distributors of methyl bromide; and
users of methyl bromide that applied for
the 2012 critical use exemption
including farmers of vegetable crops,
fruits and nursery stock and owners of
stored food commodities and structures
such as grain mills and processors. This
rulemaking does not affect applications
for future control periods.

This list is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
regulated by this proposed action. To
determine whether your facility,
company, business, or organization
could be regulated by this proposed
action, you should carefully examine
the regulations promulgated at 40 CFR
part 82, subpart A. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding section.

B. What should I consider when
preparing my comments?

1. Confidential Business Information.
Do not submit confidential business
information (CBI) to EPA through http:
//'www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

e Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

e Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

e Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

¢ Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

II. What is methyl bromide?

Methyl bromide is an odorless,
colorless, toxic gas which is used as a
broad-spectrum pesticide and is
controlled under the CAA as a Class I
ozone-depleting substance (ODS).
Methyl bromide was once widely used
as a fumigant to control a variety of
pests such as insects, weeds, rodents,
pathogens, and nematodes. Information
on methyl bromide can be found at
http://www.epa.gov/ozone/mbr.

Methyl bromide is also regulated by
EPA under the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
and other statutes and regulatory
authority, as well as by States under
their own statutes and regulatory
authority. Under FIFRA, methyl
bromide is a restricted use pesticide.
Restricted use pesticides are subject to
Federal and State requirements
governing their sale, distribution, and
use. Nothing in this proposed rule
implementing the Clean Air Act is
intended to derogate from provisions in
any other Federal, State, or local laws or
regulations governing actions including,
but not limited to, the sale, distribution,
transfer, and use of methyl bromide.
Entities affected by this proposal must
continue to comply with FIFRA and
other pertinent statutory and regulatory
requirements for pesticides (including,
but not limited to, requirements
pertaining to restricted use pesticides)
when importing, exporting, acquiring,
selling, distributing, transferring, or
using methyl bromide for critical uses.
The provisions in this proposed action
are intended only to implement the
CAA restrictions on the production,
consumption, and use of methyl
bromide for critical uses exempted from
the phaseout of methyl bromide.

III. What is the background to the
phaseout regulations for ozone-
depleting substances?

The regulatory requirements of the
stratospheric ozone protection program
that limit production and consumption
of ozone-depleting substances are in 40
CFR part 82, subpart A. The regulatory
program was originally published in the
Federal Register on August 12, 1988 (53
FR 30566), in response to the 1987
signing and subsequent ratification of
the Montreal Protocol on Substances
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that Deplete the Ozone Layer (Montreal
Protocol). The Montreal Protocol is the
international agreement aimed at
reducing and eliminating the
production and consumption of
stratospheric ozone-depleting
substances. The U.S. was one of the
original signatories to the 1987 Montreal
Protocol and the U.S. ratified the
Protocol on April 12, 1988. Congress
then enacted, and President George
H.W. Bush signed into law, the Clean
Air Act Amendments of 1990 (CAAA of
1990) which included Title VI on
Stratospheric Ozone Protection, codified
as 42 U.S.C. Chapter 85, Subchapter VI,
to ensure that the U.S. could satisfy its
obligations under the Protocol. EPA
issued regulations to implement this
legislation and has since amended the
regulations as needed.

Methyl bromide was added to the
Protocol as an ozone-depleting
substance in 1992 through the
Copenhagen Amendment to the
Protocol. The Parties to the Montreal
Protocol (Parties) agreed that each
industrialized country’s level of methyl
bromide production and consumption
in 1991 should be the baseline for
establishing a freeze in the level of
methyl bromide production and
consumption for industrialized
countries. EPA published a final rule in
the Federal Register on December 10,
1993 (58 FR 65018), listing methyl
bromide as a Class I, Group VI
controlled substance, freezing U.S.
production and consumption at this
1991 baseline level of 25,528,270
kilograms, and setting forth the
percentage of baseline allowances for
methyl bromide granted to companies in
each control period (each calendar year)
until 2001, when the complete phaseout
would occur. This phaseout date was
established in response to a petition
filed in 1991 under sections 602(c)(3)
and 606(b) of the CAAA of 1990,
requesting that EPA list methyl bromide
as a Class I substance and phase out its
production and consumption. This date
was consistent with section 602(d) of
the CAAA of 1990, which for newly
listed Class I ozone-depleting
substances provides that “no extension
[of the phaseout schedule in section
604] under this subsection may extend
the date for termination of production of
any class I substance to a date more than
7 years after January 1 of the year after
the year in which the substance is
added to the list of class I substances.”

At the Seventh Meeting of the Parties
(MOP) in 1995, the Parties made
adjustments to the methyl bromide
control measures and agreed to
reduction steps and a 2010 phaseout
date for industrialized countries with

exemptions permitted for critical uses.
At that time, the U.S. continued to have
a 2001 phaseout date in accordance
with section 602(d) of the CAAA of
1990. At the Ninth MOP in 1997, the
Parties agreed to further adjustments to
the phaseout schedule for methyl
bromide in industrialized countries,
with reduction steps leading to a 2005
phaseout. The Parties also established a
phaseout date of 2015 for Article 5
countries.

IV. What is the legal authority for
exempting the production and import of
methyl bromide for critical uses
authorized by the parties to the
Montreal Protocol?

In October 1998, the U.S. Congress
amended the Clean Air Act (CAA) to
prohibit the termination of production
of methyl bromide prior to January 1,
2005, to require EPA to bring the U.S.
phaseout of methyl bromide in line with
the schedule specified under the
Protocol, and to authorize EPA to
provide certain exemptions. These
amendments were contained in Section
764 of the 1999 Omnibus Consolidated
and Emergency Supplemental
Appropriations Act (Pub. L. 105-277,
October 21, 1998) and were codified in
section 604 of the CAA, 42 U.S.C.
7671c. The amendment that specifically
addresses the critical use exemption
appears at section 604(d)(6), 42 U.S.C.
7671c(d)(6). EPA revised the phaseout
schedule for methyl bromide production
and consumption in a direct final
rulemaking on November 28, 2000 (65
FR 70795), which allowed for the
phased reduction in methyl bromide
consumption specified under the
Protocol and extended the phaseout to
2005 while creating a placeholder for
critical use exemptions. EPA again
amended the regulations to allow for an
exemption for quarantine and
preshipment (QPS) purposes on July 19,
2001 (66 FR 37751), with an interim
final rule and with a final rule on
January 2, 2003 (68 FR 238).

On December 23, 2004 (69 FR 76982),
EPA published a final rule (the
“Framework Rule”’) that established the
framework for the critical use
exemption; set forth a list of approved
critical uses for 2005; and specified the
amount of methyl bromide that could be
supplied in 2005 from stocks and new
production or import to meet the needs
of approved critical uses. EPA
subsequently published rules applying
the critical use exemption framework
for each of the control periods from
2006 to 2011. Under authority of section
604(d)(6) of the CAA, this action
proposes the uses that will qualify as
approved critical uses in 2012 and the

amount of methyl bromide that may be
produced, imported, or supplied from
inventory to satisfy those uses.

This proposed action on critical uses
for 2012 reflects Decision XXII/6, taken
at the Twenty-Second Meeting of the
Parties in November 2010. In
accordance with Article 2H(5), the
Parties have issued several Decisions
pertaining to the critical use exemption.
These include Decisions IX/6 and Ex.
I/4, which set forth criteria for review of
proposed critical uses. The status of
Decisions is addressed in NRDC v. EPA,
(464 F.3d 1, D.C. Cir. 2006) and in EPA’s
“Supplemental Brief for the
Respondent,” filed in NRDC v. EPA and
available in the docket for this action. In
this proposed rule on critical uses for
2012, EPA is honoring commitments
made by the United States in the
Montreal Protocol context.

V. What is the critical use exemption
process?

A. Background of the Process

The critical use exemption is
designed to permit the production and
import of methyl bromide for uses that
do not have technically and
economically feasible alternatives and
for which the lack of methyl bromide
would result in significant market
disruption (40 CFR 82.3). Article 2H of
the Montreal Protocol established the
critical use exemption provision. At the
Ninth Meeting of the Parties (1997) the
criteria for the exemption appeared in
Decision IX/6. In that Decision, the
Parties agreed that ““a use of methyl
bromide should qualify as ‘critical’ only
if the nominating Party determines that:
(i) The specific use is critical because
the lack of availability of methyl
bromide for that use would result in a
significant market disruption; and (ii)
there are no technically and
economically feasible alternatives or
substitutes available to the user that are
acceptable from the standpoint of
environment and public health and are
suitable to the crops and circumstances
of the nomination.” These criteria are
reflected in EPA’s definition of “critical
use’” at 40 CFR 82.3.

In response to EPA’s request for
critical use exemption applications
published in the Federal Register on
May 20, 2009 (74 FR 23705), applicants
provided data on the technical and
economic feasibility of using
alternatives to methyl bromide.
Applicants also submitted data on their
use of methyl bromide, research
programs into the use of alternatives to
methyl bromide, and efforts to minimize
use and emissions of methyl bromide.
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EPA’s Office of Pesticide Programs
reviews the data submitted by
applicants, as well as data from
governmental and academic sources, to
establish whether there are technically
and economically feasible alternatives
available for a particular use of methyl
bromide, and whether there would be a
significant market disruption if no
exemption were available. In addition,
EPA reviews other parameters of the
exemption applications such as dosage
and emissions minimization techniques
and applicants’ research or transition
plans. This assessment process
culminates in the development of a
document referred to as the critical use
nomination (CUN). The U.S.
Department of State has submitted a
CUN annually to the United Nations
Environment Programme (UNEP) Ozone
Secretariat. The Methyl Bromide
Technical Options Committee (MBTOC)
and the Technology and Economic
Assessment Panel (TEAP), which are
advisory bodies to Parties to the
Montreal Protocol, review the CUNs of
the Parties and make recommendations
to the Parties on the nominations. The
Parties then take Decisions to authorize
critical use exemptions for particular
Parties, including how much methyl
bromide may be supplied for the
exempted critical uses. As required in
section 604(d)(6) of the CAA, for each
exemption period, EPA consults with
the United States Department of
Agriculture (USDA) and other
departments and institutions of the
Federal government that have regulatory
authority related to methyl bromide,
and provides an opportunity for public
comment on the amounts of methyl
bromide that the agency is proposing to
exempt for critical uses and the uses
that the agency is proposing as
approved critical uses.

More on the domestic review process
and methodology employed by the
Office of Pesticide Programs is available
in a detailed memorandum titled
“Development of 2003 Nomination for a
Critical Use Exemption for Methyl
Bromide for the United States of
America,” contained in the docket for
this rulemaking. While the particulars of
the data continue to evolve and
administrative matters are further
streamlined, the technical review itself
remains rigorous with careful
consideration of new technical and
economic conditions.

On January 22, 2010, the U.S.
Government (USG) submitted the eighth
Nomination for a Critical Use
Exemption for Methyl Bromide for the
United States of America to the Ozone
Secretariat of the UNEP. This
nomination contained the request for

2012 critical uses. In February 2010,
MBTOC sent questions to the USG
concerning technical and economic
issues in the 2012 nomination. The USG
transmitted responses to MBTOC in
March, 2010. These documents, together
with reports by the advisory bodies
noted above, are in the public docket for
this rulemaking. The proposed critical
uses and amounts reflect the analysis
contained in those documents.

B. How does this proposed rule relate to
previous critical use exemption rules?

The December 23, 2004, Framework
Rule (69 FR 76982) established the
framework for the critical use
exemption program in the U.S.,
including definitions, prohibitions,
trading provisions, and recordkeeping
and reporting obligations. The preamble
to the Framework Rule included EPA’s
determinations on key issues for the
critical use exemption program.

Since publishing the Framework Rule,
EPA has annually promulgated
regulations to exempt from the phaseout
of methyl bromide specific quantities of
production and import for each control
period (each calendar year), to
determine the amounts that may be
supplied from pre-phaseout inventory,
and to indicate which uses meet the
criteria for the exemption program for
that year. See 71 FR 5985 (calendar year
2006), 71 FR 75386 (calendar year
2007), 72 FR 74118 (calendar year
2008), 74 FR 19878 (calendar year
2009), 75 FR 23167 (calendar year
2010), 76 FR 23769 (calendar year 2011
proposal).

Today’s action proposes to utilize the
existing regulatory framework to
determine critical uses for 2012 and the
amounts of Critical Use Allowances
(CUAS) and Critical Stock Allowances
(CSAs) to be allocated for those uses. A
CUA is the privilege granted through 40
CFR part 82 to produce or import 1 kg
of methyl bromide for an approved
critical use during the specified control
period. These allowances expire at the
end of the control period and, as
explained in the Framework Rule, are
not bankable from one year to the next.
A CSA is the right granted through 40
CFR part 82 to sell 1 kg of methyl
bromide from inventory produced or
imported prior to the January 1, 2005,
phaseout date for an approved critical
use during the specified control period.

The critical uses that EPA is
proposing to approve as 2012 critical
uses are the uses included in the USG’s
eighth CUN and authorized by the
Parties in Decision XXII/6. EPA is
utilizing the existing regulatory
framework for critical uses. This

framework is discussed in Section V.D.1
of the preamble.

C. Proposed Critical Uses

In Decision XXII/6, taken in
November 2010, the Parties to the
Protocol agreed ““to permit, for the
agreed critical-use categories for 2012
set forth in table C of the annex to the
present decision for each party, subject
to the conditions set forth in the present
decision and in decision Ex.I/4 to the
extent that those conditions are
applicable, the levels of production and
consumption for 2012 set forth in table
D of the annex to the present decision
which are necessary to satisfy critical
uses * * *7

The following uses are those set forth
in table C of the annex to Decision XXII/
6 for the United States:

e Commodities.

e National Pest Management
Association food processing structures.

e Mills and processors.

e Dried cured pork.

Cucurbits.

Eggplant—field.

Forest nursery seedlings.

Nursery stock—fruits, nuts, flowers.
Orchard replants.

Ornamentals.

Peppers—field.

Strawberry—field.

Strawberry runners.
Tomatoes—field.

e Sweet potato slips.

The Decision XXII/6 critical use levels
for 2012 total 1,022,826 kilograms (kg),
which is equivalent to 4.0% of the U.S.
1991 methyl bromide consumption
baseline of 25,528,270 kg. The
maximum amount of allowable new
production and import for U.S. critical
uses in Table D of Decision XXII/6 is
922,826 kg (3.6% of baseline), minus
available stocks.

EPA is proposing a total critical use
exemption in 2012 of 1,022,826 kg
(4.0% of baseline) with new production
or import of methyl bromide for critical
uses up to 759,744 kg (3.0% of
baseline), and with up to 263,082 kg
(1.0% of baseline) coming from pre-
phaseout inventory (i.e., stocks).

EPA is seeking comment on the
technical analysis contained in the U.S.
nomination (available for public review
in the docket to this rulemaking), and
seeks information regarding any changes
to the registration (including
cancellation or new registrations), use,
or efficacy of alternatives that have
transpired after the 2012 U.S.
nomination was written. EPA recognizes
that as the market for alternatives
evolves, the thresholds for what
constitutes ““significant market
disruption” or “technical and economic
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feasibility”” change. Comments on the
technical data contained in the
nomination or new information could
potentially alter the agency’s analysis on
the uses and amounts of methyl
bromide qualifying for the critical use
exemption. The agency may, in
response to new information, reduce the
proposed quantities of critical use
methyl bromide, or decide not to
approve uses authorized by the Parties.
However, the agency will not increase
the quantities or add new uses in the
final rule beyond those authorized by
the Parties.

EPA is also proposing to modify the
table in 40 CFR part 82, subpart A,
appendix L to reflect the agreed critical
use categories identified in Decision
XXII/6. The agency is amending the
table of critical uses based in part on the
technical analysis contained in the 2012
U.S. nomination that assesses data
submitted by applicants to the CUE
program. First, EPA is proposing to
remove from the list of approved critical
users those uses that did not submit
applications and therefore were not
included in the U.S. nomination. These
uses are International Paper and
Weyerhaeuser Company in the forest
nursery seedlings sector and beans in
the commodities sector. The Parties
have not authorized them as critical
uses for 2012 and EPA proposes not to
list these uses as critical for this control
period.

Second, EPA is proposing to remove
North Carolina and Tennessee
strawberry nurseries. Growers in this
sector applied for a critical use in 2012.
The U.S. did not submit a nomination
to UNEP for this use because EPA’s
technical review found that there are
alternatives to methyl bromide for
Southeast strawberry nurseries. The
Parties have not authorized them as
critical uses for 2012 and EPA proposes
not to list these uses as critical for this
control period.

Third, EPA is proposing to reduce the
number of allowable uses for the
National Pest Management Association’s
(NPMA) post harvest fumigations. Past
critical uses for NPMA included
“processed food, cheese, herbs and
spices, and spaces and equipment in
associated processing and storage
facilities.” MBTOC found that the
nomination for food processing facilities
was inadequately justified and
recommended only cheese storage
facilities for consideration by the Parties
as a critical use. MBTOGC’s comments
can be found in the May 2010 TEAP
Progress Report in the docket to this
rule. EPA is proposing to modify the
NPMA critical use to include only
“Members of the National Pest

Management Association treating cheese
storage facilities.”” EPA seeks comment
on these proposed changes to Appendix
L.

EPA is not proposing other changes to
the table but is repeating the following
clarifications made in previous years for
ease of reference. The “local township
limits prohibiting 1,3-dichloropropene”
are prohibitions on the use of 1,3-
dichloropropene products in cases
where local township limits on use of
this alternative have been reached. In
addition, “pet food” under subsection B
of Food Processing refers to food for
domesticated dogs and cats. Finally,
“rapid fumigation” for commodities is
when a buyer provides short (two
working days or fewer) notification for
a purchase or there is a short period
after harvest in which to fumigate and
there is limited silo availability for
using alternatives.

D. Proposed Critical Use Amounts

Table C of the annex to Decision XXII/
6 lists critical uses and amounts agreed
to by the Parties to the Montreal
Protocol. When added together, the total
authorized critical use for 2012 is
1,022,826 kg, which is equivalent to
4.0% of the U.S. 1991 methyl bromide
consumption baseline. The maximum
amount of new production or import
authorized by the Parties is 922,826 kg
(3.6% of baseline) as set forth in Table
D of the annex to Decision XXII/6. The
difference between the total authorized
amount and the authorized amount of
new production is 100,000 kg (0.4% of
baseline). This difference is the
minimum that the Parties expect the
U.S. to use from pre-phaseout inventory
on critical uses.

EPA is proposing to allocate 759,744
kg (3.0% of baseline) of new production
and import of methyl bromide for
critical uses for 2012. EPA is also
proposing to allocate 263,082 kg (1.0%
of baseline) in the form of Critical Stock
Allowances for sale of pre-phaseout
inventory for critical uses in 2012. EPA
is seeking comment on the proposed
total levels of exempted new production
and import for critical uses and the
amount of material that may be sold
from pre-phaseout inventory for critical
uses. The sub-sections below explain
EPA’s reasons for proposing the above
critical use amounts for 2012.

1. Approach for Determining Critical
Stock Allowances

The 2004 Framework Rule established
the provisions governing the sale of pre-
phaseout inventories for critical uses,
including the concept of Critical Stock
Allowances (CSAs) and a prohibition on
the sale of pre-phaseout inventories for

critical uses in excess of the amount of
CSAs held by the seller. In addition,
EPA noted that pre-phaseout inventories
were further taken into account through
the trading provisions that allow CUAs
to be converted into CSAs. EPA is not
proposing changes to these CSA
provisions for calendar year 2012.

In the Framework Rule (69 FR 52366),
EPA issued CSAs in an amount equal to
the difference between the total
authorized CUE amount and the amount
of new production or import authorized
by the Parties. In each of the CUE
allocation rules from 2006 through
2010, EPA allocated CSAs in amounts
that represented not only the difference
between the total authorized CUE
amount and the amount of authorized
new production and import but also an
additional amount to reflect available
stocks. In the 2006 CUE Rule, EPA
issued a total of 1,136,008 CSAs,
equivalent to 4.4% of baseline. For
2006, the difference in the Parties’
decision between the total CUE amount
and the amount of new production and
import was 3.6% of baseline. In the
2007 rule, EPA added to the minimum
amount (6.3% of baseline) an additional
amount (1.2% of baseline) for a total of
1,914,600 CSAs (7.5% of baseline). In
the 2008 rule, EPA added to the
minimum amount (3.0% of baseline) an
additional amount (3.8% of baseline) for
a total of 1,729,689 CSAs (6.8% of
baseline). In the 2009 rule, EPA added
to the minimum amount (1.2% of
baseline) an additional amount (6.3% of
baseline) for a total of 1,919,193 CSAs
(7.5% of baseline). In the 2010 rule, EPA
added to the minimum amount (1.8% of
baseline) an additional amount (2.2% of
baseline) for a total of 1,028,108 CSAs
(4.0% of baseline). After determining
the CSA amount, EPA reduced the
portion of CUE methyl bromide to come
from new production and import such
that the total amount of methyl bromide
exempted for critical uses did not
exceed the total amount authorized by
the Parties for that year.

As established in the earlier
rulemakings, EPA views the inclusion of
these additional amounts in the
calculation of the year’s overall CSA
level as an appropriate exercise of
discretion. The Agency is not required
to allocate the full amount of authorized
new production and consumption. The
Parties only agree to “permit” a
particular level of production and
consumption; they do not—and
cannot—mandate that the U.S. authorize
this level of production and
consumption domestically. Nor does the
CAA require EPA to allow the full
amount permitted by the Parties.
Section 604(d)(6) of the CAA does not
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require EPA to exempt any amount of
production and consumption from the
phaseout, but instead specifies that the
Agency “may’’ create an exemption for
critical uses, providing EPA with
substantial discretion. When
determining the CSA amount for a year,
EPA considers what portion of existing
stocks is “available” for critical uses. As
discussed in prior CUE rulemakings, the
Parties to the Protocol recognized in
their Decisions that the level of existing
stocks may differ from the level of
available stocks. Decision XXII/6 states
that “production and consumption of
methyl bromide for critical uses should
be permitted only if methyl bromide is
not available in sufficient quantity and
quality from existing stocks.” In
addition, earlier decisions refer to the
use of “quantities of methyl bromide
from stocks that the Party has
recognized to be available.” Thus, it is
clear that individual Parties have the
ability to determine their level of
available stocks. Decision XXII/6 further
reinforces this concept by including the
phrase “minus available stocks” as a
footnote to the United States’ authorized
level of production and consumption in
Table D. Section 604(d)(6) of the CAA
does not require EPA to adjust the
amount of new production and import
to reflect the availability of stocks;
however, as explained in previous
rulemakings, making such an
adjustment is a reasonable exercise of
EPA’s discretion under this provision.

EPA employs the concept of
“available stocks” in determining
whether to allocate additional CSAs
beyond the minimum stock amount
stipulated by the Parties. In response to
stakeholder questions about how EPA
derived its CSA amounts, the 2008 CUE
rule established a refined approach for
determining the amount of existing
methyl bromide stocks that is
“available” for critical uses. The
approach uses a tool called the Supply
Chain Factor (SCF). The SCF is EPA’s
technical estimate of the amount of
methyl bromide inventory that would be
adequate to meet the need for critical
use methyl bromide after an unforeseen
domestic production failure. The SCF
recognizes the benefit of allowing the
private sector to maintain a buffer in
case of a major supply disruption.
However, the SCF is not intended to set
aside or physically separate stocks as an
inventory reserve.

2. Calculation of Available Pre-Phaseout
Inventory

For 2012, EPA proposes to calculate
the amount of “available” stocks as
follows, using the formula adopted in
the 2008 CUE rule: A82012 = E82011 —

D2011 - SCF2012, where A82012 is the
available stocks on January 1, 2012;
ES5011 is the existing pre-phaseout
stocks of methyl bromide held in the
United States by producers, importers,
and distributors on January 1, 2011;
Doo11 is the estimated drawdown of
existing stocks during calendar year
2011; and SCF20;2 is the supply chain
factor for 2012. Using this formula, EPA
calculates that there will be 263,082 kg
of pre-phaseout stocks of methyl
bromide “available” on January 1, 2012.

Existing Stocks. In the above formula,
“ES2011” is methyl bromide that was
produced before the January 1, 2005,
phaseout date but is still held by
domestic producers, distributors, and
third-party applicators as of January 1,
2011. ES»011 does not include critical
use methyl bromide that was produced
after January 1, 2005, and carried over
into subsequent years. Nor does it
include methyl bromide produced (1)
Under the quarantine and preshipment
(QPS) exemption, (2) with Article 5
allowances to meet the basic domestic
needs of Article 5 countries, or (3) for
feedstock or transformation purposes.
EPA considers all pre-phaseout
inventory to be suitable for both pre-
plant and post harvest uses. Similarly,
EPA considers inventory methyl
bromide to be available to all users,
including users in California and the
Southeastern United States. These
assumptions are discussed in the 2009
CUE rule (74 FR 19887).

Estimated Drawdown. In past CUE
rules, EPA either estimated the
drawdown of existing stocks using a
simple linear fit estimation of inventory
data from all available years or used
actual reported end of year data if
available. A linear estimate would
project that no methyl bromide would
remain in inventory on January 1, 2012.
EPA does not believe this estimate to be
accurate because it does not consider
that the use of inventory on critical uses
is limited by the allocation of CSAs. A
better estimate of drawdown would
instead add the estimated amount of
CSAs that will be expended in 2011
plus the estimated amount of methyl
bromide that will be used in 2011 for
non-critical uses.

The first element of EPA’s proposed
drawdown estimate is the amount of
inventory that will be used in 2011 on
critical uses. This can be no more than
the number of CSAs EPA allocates in
the final 2011 CUE Rule. For purposes
of this estimate, we are assuming the
number of CSAs allocated in the final
2011 CUE Rule will be the same as the
number EPA has proposed, which is
482,333 kg. As discussed in the
Technical Support Document, on

average only 58% of the CSAs allocated
for a control period are reported as sold
in that control period. Based on this
historical pattern, EPA believes that not
all of the CSAs will actually be
expended in 2011 either. To estimate
the number of expended CSAs in 2011,
EPA conservatively assumes that 70% of
the CSAs allocated for 2011 will be sold.
This amount is greater than any year’s
use of CSA allocations. Thus, EPA
estimates that 337,633 kg of inventory
will be sold for critical uses in 2011.
The second element in the drawdown
estimate is the amount of methyl
bromide used on non-critical uses in
2011. Under the recent reregistration
decision for methyl bromide, seven non-
critical uses remain on the pre-plant
methyl bromide labels. These non-
critical uses can continue to use methyl
bromide but are restricted to pre-
phaseout inventory. The uses are
caneberries, fresh market tomatoes
grown in California, fresh market
peppers grown in California, Vidalia
onions grown in Georgia, ginger grown
in Hawaii, soils on golf courses and
athletic/recreational fields for
resurfacing/replanting of turf, and
tobacco seedling trays. See 76 FR 7200.
Collectively they are referred to as
“Group II uses.” EPA proposes to
estimate the amount of inventory that
will be sold to these Group II uses in
2011 by averaging the amounts sold in
2006-2010 for all non-critical uses.
There is no clear trend in the pattern of
usage which is why EPA is proposing to
simply take an average. EPA is not
including 2005 because it does not have
data for that year. These data are
contained in EPA’s annual Accounting
Frameworks submitted to UNEP and are
available in the docket. The average use
of pre-phaseout inventory on all non-
critical uses over the last five years is
773 MT. EPA believes that this estimate
is conservative because it includes the
use of inventory for all non-critical uses,
not just for Group II uses. Therefore,
EPA proposes to adopt this average as
its estimate of non-critical use in 2011.
Therefore, EPA proposes to estimate
the potential drawdown of inventory in
2011 as (1) The projected sum of the use
of CSAs for 2011 and (2) the estimate for
Group II uses for 2011. Using this
method, EPA projects that the pre-
phaseout methyl bromide inventory will
be drawn down by 1,110,633 kg
(337,633 + 773,000) during 2011. This
would result in a pre-phaseout
inventory declining from 1,802,715 kg
on January 1, 2011, to 692,082 kg on
January 1, 2012. EPA welcomes
comment on this proposed method of
calculating inventory drawdown. If EPA
receives actual end-of-year reported data
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on inventory levels before this rule is
finalized, EPA may substitute that data
for this estimate.

Supply Chain Factor. The SCF
represents EPA’s technical estimate of
the amount of pre-phaseout inventory
that would be adequate to meet a need
for critical use methyl bromide after an
unforeseen domestic production failure.
As described in the 2008 CUE Rule, and
the Technical Support Document
contained in the docket to this rule, EPA
estimates that it would take 15 weeks
for significant imports of methyl
bromide to reach the U.S. in the event
of a major supply disruption. Consistent
with the regulatory framework used in
previous CUE allocation rules, the SCF
for 2012 conservatively reflects the
effect of a supply disruption occurring
in the peak period of critical use methyl
bromide production, which is the first
quarter of the year. While this 15-week
disruption is based on shipping capacity
and does not change year to year, other
inputs to EPA’s analysis do change each
year including the total U.S. and global
authorizations for methyl bromide and
the average seasonal production of
critical use methyl bromide in the U.S.
Using updated numbers, EPA estimates
that critical use production in the first
15 weeks of each year (the peak supply
period) currently accounts for
approximately 42% of annual critical
use methyl bromide demand. EPA,
therefore, estimates that the peak 15-
week shortfall in 2012 could be 429 MT.

As EPA stated in previous CUE Rules,
the SCF is not a “reserve” or ‘“strategic
inventory” of methyl bromide but is
merely an analytical tool used to
provide greater transparency regarding
how the Agency determines CSA
amounts. Its use in the equation above
demonstrates that 263,082 kg are
available to be allocated. Further general
discussion of the SCF is in the final
2008 CUE rule (72 FR 74118) and
further detail about the analysis used to
derive the value for the 2012 supply
chain factor is provided in the
Technical Support Document available
on the public docket for this
rulemaking.

Using the following formula AS»o12 =
ESzo“ - Dzo“ - SCF2012, EPA estimates
that there will be 263,082 kg of pre-
phaseout stocks of methyl bromide
“available” on January 1, 2012. (263,082
=1,802,715—1,110,633 — 429,000).
Therefore, EPA proposes to allocate
263,082 kg as Critical Stock Allowances
for 2012.

2. Approach for Determining New
Production and Import Allowances

For the 2012 control period, EPA is
proposing to apply the existing

framework established in the
Framework Rule. Under this approach,
the amount of new production would
equal the total amount authorized by the
Parties to the Montreal Protocol in
Decision XXII/6, minus the CSA amount
detailed above, minus any reductions
for carryover and the uptake of
alternatives. Applying this established
approach, EPA is proposing to exempt
limited amounts of new production and
imports of methyl bromide for critical
uses in 2012 in the amount of 759,744
kg (3.0% of baseline). EPA is taking
comment on this approach.

Carryover Material. The Parties in
paragraph 6 of Decision XXII/6 “urge
parties operating under a critical-use
exemption to put in place an effective
system to discourage the accumulation
of methyl bromide produced under the
exemption.” As discussed in the
Framework Rule, EPA does not permit
the building of stocks of methyl bromide
produced or imported after January 1,
2005, under the critical use exemption.
Quantities of methyl bromide produced,
imported, exported, or sold to end-users
under the critical use exemption in a
control period must be reported to EPA
the following year. EPA uses these
reports to calculate the amount of
methyl bromide produced or imported
under the critical use exemption, but
not exported or sold to end-users in that
year. EPA deducts an amount equivalent
to this “carryover” from the total level
of allowable new production and import
in the year following the year of the data
report. Carryover material (which is
produced using critical use allowances)
is not included in EPA’s definition of
existing stocks (which applies to pre-
phaseout material) because this would
lead to a double-counting of carryover
amounts, and a double reduction of
critical use allowances (CUAs).

Unlike past control periods, all
critical use methyl bromide that
companies reported to be produced or
imported in 2010 was sold to end users.
The information reported to EPA is that
1,954,610 kg of critical use methyl
bromide was produced or imported. A
slightly higher amount than the amount
produced or imported was actually sold
to end-users in 2010. This additional
amount was from distributors selling
amounts that were carried over from the
2009 control period. Using the existing
framework, EPA is proposing to apply
the carryover deduction of 0 kg to the
new production amount. EPA’s
calculation of the amount of carryover at
the end of 2010 is consistent with the
method used in previous CUE rules, and
with the method agreed to by the Parties
in Decision XVI/6 for calculating
column L of the U.S. Accounting

Framework. Past U.S. Accounting
Frameworks, including the one for 2010,
are available in the public docket for
this rulemaking.

Uptake of Alternatives. EPA also is
proposing to continue considering new
data about alternatives that were not
available at the time the U.S.
Government submitted its CUN to the
Parties and adjust the allocation for new
production accordingly. Two
alternatives not considered in the 2012
CUN, which was submitted to UNEP in
January 2010, may potentially be used
in 2012. In July 2010, EPA registered
Dimethyl Disulfide (DMDS) to control
nematodes, weeds, and pathogens in
tomatoes, peppers, eggplants,
curcurbits, strawberries, ornamentals
and forest nursery seedlings, and
onions. Currently, 12 states have
registered DMDS for use in that state.
Neither California nor Florida has yet to
register DMDS. EPA anticipates uptake
during 2012 to be minimal as the
primary states with critical uses have
not yet registered the alternative. In
addition, once registered, growers are
likely to experiment on only a limited
number of acres.

Second, California registered
Iodomethane in December of 2010. EPA
is unable to estimate uptake of
Iodomethane in California during 2012
due to uncertainties created by the
California label, specifically impacts of
larger buffer zones and the lack of
efficacy studies at the California label’s
lower use rates. In addition to the state
registration, County Agricultural
Commissioners must permit each
iodomethane application that occurs
within their jurisdiction.

While EPA is not proposing a specific
amount of reduction to account for the
uptake of these alternatives, EPA will
consider new data received during the
comment period. If the registration
status of either of these alternatives
changes, EPA is proposing to estimate
and account for that uptake in the final
rule. EPA is not proposing to take any
other reductions for alternatives because
the 2012 CUN properly applied
transition rates for all other alternatives.
The TEAP report of October 2010
included reductions in its
recommendations for critical use
categories based on the transition rates
in the 2012 CUN. The TEAP’s
recommendations were then considered
in the Parties’ 2012 authorization
amounts, as listed in Decision XXII/6.
Therefore, transition rates, which
account for the uptake of alternatives,
have already been applied for
authorized 2012 critical use amounts.
EPA continues to gather information
about methyl bromide alternatives
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through the CUE application process,
and by other means. EPA also continues
to support research and adoption of
methyl bromide alternatives, and to
request information about the economic
and technical feasibility of all existing
and potential alternatives.

In addition, EPA is taking comment
on an issue raised in the proposed 2011
CUE rule. In that rulemaking, EPA
proposed a critical-use allowance
allocation of 1,500,000 kg for 2011,
given that regulated entities had been
acting in good faith on statements made
by the Agency in No Action Assurance
letters that producers and importers
could assume the allocation would be at
least that much. While the total
allocation was not affected, the amount
of new production was 128,382 kg more
than what EPA would have proposed for
2011 had the CSA and CUA amounts
been based on the “available stocks”

calculation using end of year inventory
data. It also means that the critical stock
allocation was 128,382 kg less than the
amount of “‘available stocks.” EPA
stated in the 2011 proposed rule that the
Agency could reduce critical-use
allowances for new production and
import in the 2012 allocation rule to
account for this difference.

EPA is taking comment on an
alternative approach in which EPA
would allocate 631,362 kg (2.5% of
baseline) of CUAs for 2012. This amount
is 128,382 kg less than the proposed
CUA amount. The CSA amount could
remain either at 263,082 kg or be
increased to 391,464 kg to reflect the
lower CSA allocation in 2011. The total
allocation for 2012 would be 894,444 kg
or 1,022,826 kg depending on how
many CSAs are issued under this
alternative. While EPA is taking
comment on this alternative, EPA is not

proposing it as the lead approach
because the number of CUAs in the
2011 rule did not exceed the Parties’
production authorization for 2011 and
the total CUE amount for 2011 was
unaffected. EPA does not believe the
2011 allocation will result in carryover;
however, if it does, EPA will follow its
standard practice, discussed in prior
CUE notices, of subtracting the
carryover amount from the CUA amount
in a subsequent year. In addition, any
effects that the 2011 CSA allocation had
on the amount of pre-phaseout
inventory used in 2011 is captured in
the “available stocks” analysis
contained in this rule.

3. Summary of Calculations

The calculations described above for
determining the level of new production
and critical stock allowances are
summarized in the table below:

Kilograms
Step 1: Calculate supply chain factor:
U.S. authorization for 2012 in DECISION XXI/B .......oeiiiiiiiiiiie ettt e e e et e e e e e e e e e e e sesbaareeaeeeaeansaeeeeeeeeannnnnees 1,022,826
— Reduction for uptake of alternatives 0
= 0ne years CUE NEEA .......c.cooiiiiiiie ettt 1,022,826
x Percentage of year’s production to recover from production failUre ............cooceiiiiiiiiiiiiiei e 42%
SN o) o YA O g F= Vg T = Vo1 (o OSSP URRTRPSOURN 429,000
Step 2: Calculate available stocks:
Existing pre-phaseout inventory on January 1, 2071 .ot nanee e 1,802,715
— Drawdown of inventory for critical uses .......... 337,633
— Drawdown of inventory for non-critical uses ... 773,000
— SUPPIY Chain FACIOr (STEP 1) .eiiiiiiiiiiiii ittt et sae et e et e bt e s et e e bt e st e e be e e bt e sbe e st e e naneeneenbneenne 429,000
= Available stocks = Critical StOCK AIIOWANCE .........ccoiiiiiiiieii ettt ettt e e e et e e e e e e e saer e e e e e e e eesbaseeeeeseseassaeeeeeessnnnes 263,082
Step 3: Calculate new production:
Total U.S. authOriZation fOr 2012 ......coiiiiiiiiiiiiie et e e e e e e e e e e e e s eaeaataeeeeeeeeasasaeeeeeeassssaseeeeseeasssseeaeseaansrrneeeeesannes 1,022,826
— Critical Stock Allowance (Step 2) 263,082
B S22 L1701 OSSP PRTRT 0
— Uptake Of @IEINALIVES .......oeiii e e 0
= New production/import = Critical USE AIIOWANCE ........cceriiiiiriiiiiiiiieiese ettt sne e sne e nne s 759,744

E. The Criteria in Decisions IX/6 and Ex.
1/4

Paragraphs 2 and 5 of Decision XXII/
6 request Parties to ensure that the
conditions or criteria listed in Decisions
Ex. I/4 and IX/6, paragraph 1, are
applied to exempted critical uses for the
2012 control period. A discussion of the
agency’s application of the criteria in
paragraph 1 of Decision IX/6 appears in
sections V.A., V.C., V.D., and V.H. of
this preamble. In section V.C. the
agency solicits comments on the
technical and economic basis for
determining that the uses listed in this
proposed rule meet the criteria of the
critical use exemption. The CUNs detail
how each proposed critical use meets
the criteria listed in paragraph 1 of

Decision IX/6, apart from the criterion
located at (b)(ii), as well as the criteria
in paragraphs 5 and 6 of Decision

Ex. 1/4.

The criterion in Decision IX/
6(1)(b)(ii), which refers to the use of
available stocks of methyl bromide, is
addressed in sections V.D., V.G., and
V.H. of this preamble. The agency has
previously provided its interpretation of
the criterion in Decision IX/6(1)(a)(i)
regarding the presence of significant
market disruption in the absence of an
exemption, and EPA refers readers to
the 2006 CUE final rule (71 FR 5989) as
well as to the memo on the docket titled
“Development of 2003 Nomination for a
Critical Use Exemption for Methyl

Bromide for the United States of
America” for further elaboration.

The remaining considerations,
including the lack of available
technically and economically feasible
alternatives under the circumstance of
the nomination; efforts to minimize use
and emissions of methyl bromide where
technically and economically feasible;
the development of research and
transition plans; and the requests in
Decision Ex. I/4(5) and (6) that Parties
consider and implement MBTOC
recommendations, where feasible, on
reductions in the critical use of methyl
bromide and include information on the
methodology they use to determine
economic feasibility, are addressed in
the nomination documents.
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Some of these criteria are evaluated in
other documents as well. For example,
the U.S. has further considered matters
regarding the adoption of alternatives
and research into methyl bromide
alternatives, criterion (1)(b)(iii) in
Decision IX/6, in the development of the
National Management Strategy
submitted to the Ozone Secretariat in
December 2005, updated in October
2009, as well as in ongoing
consultations with industry. The
National Management Strategy
addresses all of the aims specified in
Decision Ex.I/4(3) to the extent feasible
and is available in the docket for this
rulemaking.

There continues to be a need for
methyl bromide for research purposes.
A common example is an outdoor field
experiment that requires methyl
bromide as a standard control treatment
with which to compare the trial
alternatives’ results. As in past CUE
rules, EPA is proposing to allocate CSAs
rather than CUAs for any amounts
authorized specifically for research
purposes. Also as in past years, EPA is
proposing to retain research on the
crops shown in the table in Appendix
L to subpart A as a critical use of methyl
bromide. The USG recently submitted a
supplemental nomination for 2,576 kg
for research activities in 2012. Because
the supplemental nomination was
submitted this year, the Parties have not
yet taken a decision authorizing an
amount. The Parties are expected to take
a decision at their upcoming Meeting of
the Parties in November 2011.
Therefore, EPA is proposing to increase
the final CSA allocation by up to 2,576
kg after consideration of the action
taken by the Parties in November and
comments received on this proposed
rule regarding research needs.

EPA encourages methyl bromide
suppliers to sell inventory to researchers
and encourages researchers to purchase
inventory for research purposes. As
discussed in the 2010 CUE rule,
research is a key element of the critical
use process. Therefore, researchers may
continue to use newly produced methyl
bromide, as well as pre-phaseout
inventory purchased through the
expenditure of CSAs, for field, post-
harvest, and emission minimization
studies requiring the use of methyl
bromide. EPA is taking comment on this
proposal to increase the CSA amount as
described above for research.

F. Emissions Minimization

Previous decisions have stated that
Parties shall request critical users to
employ emission minimization
techniques such as virtually
impermeable films, barrier film

technologies, deep shank injection and/
or other techniques that promote
environmental protection, whenever
technically and economically feasible.
Through the recent Reregistration
Eligibility Decision (RED) for methyl
bromide, the agency requires that
methyl bromide applications be tarped
except for California orchard replant
where EPA instead requires deep (18
inches or greater) shank applications.
The RED also encourages the use of
high-barrier tarps, such as virtually
impermeable film (VIF), by providing
credits that applicators can use to
minimize their buffer zones. In addition
to minimizing emissions, use of high-
barrier tarps has the benefit of providing
pest control at lower application rates.
The amount of methyl bromide
nominated by the USG reflects the lower
application rates necessary when using
high-barrier tarps, where such tarps are
allowed. Emissions minimization efforts
should not be limited to pre-plant
fumigations. While the RED addresses
emissions minimization only in the
context of pre-plant fumigation, EPA
also urges users to reduce emissions
from structures and port facilities
through the use of recapture
technologies.

Users of methyl bromide should
continue to make every effort to
minimize overall emissions of methyl
bromide to the extent consistent with
State and local laws and regulations.
The agency encourages researchers and
users who are successfully utilizing
such techniques to inform EPA of their
experiences as part of their comments
on this proposed rule and to provide
such information with their critical use
applications. In addition, the agency
welcomes comments on the
implementation of emission
minimization techniques and whether
and how emissions could be reduced
further.

G. Critical Use Allowance Allocations

EPA is proposing to allocate 2012
critical use allowances for new
production or import of methyl bromide
up to the amount of 759,744 kg (3.0%
of baseline) as shown in the proposed
changes to the table in 40 CFR
82.8(c)(1). EPA is seeking comment on
the total levels and allocations of
exempted new production or import for
pre-plant and post-harvest critical uses
in 2012. Each critical use allowance
(CUA) is equivalent to 1 kg of critical
use methyl bromide. These allowances
expire at the end of the control period
and, as explained in the Framework
Rule, are not bankable from one year to
the next. The proposed CUA allocation
is subject to the trading provisions at 40

CFR 82.12, which are discussed in
section V.G. of the preamble to the
Framework Rule (69 FR 76982).

Paragraph 3 of Decision XXII/6 states
“that Parties shall endeavor to license,
permit, authorize or allocate quantities
of critical-use methyl bromide as listed
in tables A and C of the annex to the
present decision.” This is similar to
language in prior Decisions authorizing
critical uses. The language from these
Decisions calls on Parties to endeavor to
allocate critical use methyl bromide on
a sector basis. The Framework Rule
proposed several options for allocating
critical use allowances, including a
sector-by-sector approach. The agency
evaluated the various options based on
their economic, environmental, and
practical effects. After receiving
comments, EPA determined that a
lump-sum, or universal, allocation,
modified to include distinct caps for
pre-plant and post-harvest uses, was the
most efficient and least burdensome
approach that would achieve the
desired environmental results, and that
a sector-by-sector approach would pose
significant administrative and practical
difficulties. For the reasons discussed in
the preamble to the 2009 CUE rule (74
FR 19894), the agency believes that
under the approach adopted in the
Framework Rule, the actual critical use
will closely follow the sector breakout
listed in the Parties’ decisions, but
continues to welcome comments on this
issue.

H. Critical Stock Allowance Allocations

A preambular paragraph to Decision
XXI11/6 states ““that parties should
reduce their stocks of methyl bromide
retained for employment in critical-use
exemptions to a minimum in as short a
time period as possible.” EPA notes that
the U.S. Government is not retaining
pre-phaseout inventory for any
particular purpose. Pre-phaseout
inventory is held by private companies
who may sell to any use that meets the
labeling under FIFRA. However, EPA
believes that its practice of encouraging
the use of inventory by allocating CSAs
equivalent to all ““available stocks” is
consistent with this statement by the
Parties. EPA is proposing to allocate
CSAs for the 2012 control period in the
amount of 263,082 kg (1.0% of
baseline). This amount is greater than
the difference between the total U.S.
CUE amount approved by the Parties
and the permitted level of U.S.
production and consumption. For 2012,
that difference is 100,000 kg (0.4% of
baseline).

EPA’s proposed allocation of CSAs is
based on each company’s proportionate
share of the aggregate inventory. In
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2006, the United States District Court
for the District of Columbia upheld
EPA’s treatment of company-specific
methyl bromide inventory information
as confidential. NRDC v. Leavitt, 2006
WL 667327 (D.D.C. March 14, 2006).
Therefore, the documentation regarding
company-specific allocation of CSAs is
in the confidential portion of the
rulemaking docket and the individual
CSA allocations are not listed in the
table in 40 CFR 82.8(c)(2). EPA will
inform the listed companies of their
CSA allocations in a letter following
publication of the final rule.

I. Stocks of Methyl Bromide

An approved critical user may
purchase methyl bromide produced or
imported with CUAs as well as limited
inventories of pre-phaseout methyl
bromide, the combination of which
constitute the supply of “critical use
methyl bromide” intended to meet the
needs of agreed critical uses. The
Framework Rule established provisions
governing the sale of pre-phaseout
inventories for critical uses, including
the concept of CSAs and a prohibition
on the sale of pre-phaseout inventories
for critical uses in excess of the amount
of CSAs held by the seller. It also
established trading provisions that
allow CUAs to be converted into CSAs.
EPA is not proposing to change these
provisions.

The aggregate amount of pre-phaseout
methyl bromide reported as being in
inventory at the beginning of 2011 is
1,802,715 kg. As in prior years, the
Agency will continue to closely monitor
CUA and CSA data. As stated in the
final 2006 CUE Rule, if an inventory
shortage occurs, EPA may consider
various options including authorizing
the conversion of a limited number of
CSAs to CUAs through a rulemaking,
bearing in mind the upper limit on U.S.
production/import for critical uses. In
sections V.D. and V.G. of this preamble,
EPA seeks comment on the amount of

critical use methyl bromide to come
from stocks compared to new
production and import.

As explained in the 2008 CUE Rule,
the agency intends to continue releasing
the aggregate of methyl bromide
stockpile information reported to the
agency under the reporting
requirements at 40 CFR 82.13 for the
end of each control period. EPA notes
that if the number of competitors in the
industry were to decline appreciably,
EPA would revisit the question of
whether the aggregate is entitled to
treatment as confidential information
and whether to release the aggregate
without notice. EPA is not proposing to
change the treatment of submitted
information but welcomes information
concerning the composition of the
industry in this regard. The aggregate
information for 2003 through 2011 is
available in the docket for this
rulemaking.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order (EO) 12866
(58 FR 51735, October 4, 1993), this
proposal is a “significant regulatory
action.” This action is likely to result in
a rule that may raise novel legal or
policy issues. Accordingly, EPA
submitted this action to the Office of
Management and Budget (OMB) for
review under Executive Orders 12866
and 13563 (76 FR 3821, January 21,
2011) and any changes made in
response to interagency
recommendations have been
documented in the docket for this
action.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. The

application, recordkeeping, and
reporting requirements have already
been established under previous Critical
Use Exemption rulemakings and this
action does not propose to change any
of those existing requirements. The
Office of Management and Budget
(OMB) has previously approved the
information collection requirements
contained in the existing regulations at
40 CFR part 82 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2060-0482. The OMB
control numbers for EPA’s regulations
in 40 CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice-
and-comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of this
rule on small entities, small entity is
defined as: (1) A small business as
defined by the Small Business
Administration’s regulations at 13 CFR
121.201; (2) a small business that is
identified by the North American
Industry Classification System (NAICS)
Code in the Table below; (3) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (4)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

Category

NAICS code SIC code

NAICS Small business
size standard
(in number of employees or
millions of dollars)

Agricultural production
farming.

ing.

1112—Vegetable
1113—Fruit and Nut Tree Farm-

1114—Greenhouse, Nursery, and
Floriculture Production.

and  Melon | 0171—Berry Crops
0172—Grapes.

0173—Tree Nuts.

0181—Ornamental

0831—Forest

0175—Deciduous Tree Fruits (ex-
cept apple orchards and farms).
0179—Fruit and Tree Nuts, NEC.

and Nursery Products.
Nurseries
Gathering of Forest Products.

$0.75 million.

Floriculture

and
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Category

NAICS code

SIC code

NAICS Small business
size standard
(in number of employees or
millions of dollars)

Storage Uses

Distributors and Applicators

115114—Postharvest Crop activi-
ties (except Cotton Ginning).
311211—Flour Milling ...................
311212—Rice Milling
493110—General
and Storage.
493130—Farm Product
Warehousing and Storage.
115112—Soil Preparation, Plant-

Warehousing

2041—Flour and Other Grain Mill
Products.
2044—Rice Milling

4225—General Warehousing and
Storage.
4221—Farm Product

Warehousing and Storage.
0721—Crop Planting, Cultivation,

$7 million.
500 employees.

500 employees.
$25.5 million.

$25.5 million.

$7 million.

Producers and Importers ...............

ricultural
turing.

ing and Cultivating.
325320—Pesticide and Other Ag-

and Protection.

Chemical Manufac- Chemicals, NEC.

2879—Pesticides and Agricultural

500 employees.

Agricultural producers of minor crops
and entities that store agricultural
commodities are categories of affected
entities that contain small entities. This
proposed rule would only affect entities
that applied to EPA for an exemption to
the phaseout of methyl bromide. In most
cases, EPA received aggregated requests
for exemptions from industry consortia.
On the exemption application, EPA
asked consortia to describe the number
and size distribution of entities their
application covered. EPA estimated that
3,218 entities petitioned EPA for an
exemption for the 2005 control period.
EPA revised this estimate in 2011 down
to 1,800 end users of critical use methyl
bromide. EPA believes that the number
continues to decline as growers cease
applying for critical uses. Since many
applicants did not provide information
on the distribution of sizes of entities
covered in their applications, EPA
estimated that, based on the above
definition, between one-fourth and one-
third of the entities may be small
businesses. In addition, other categories
of affected entities do not contain small
businesses based on the above
description.

After considering the economic
impacts of this proposed rule on small
entities, EPA certifies that this action
will not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the
proposed rule on small entities.” (5
U.S.C. 603—604). Thus, an agency may
certify that a rule will not have a
significant economic impact on a

substantial number of small entities if
the rule relieves a regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. Since this rule would exempt
methyl bromide for approved critical
uses after the phaseout date of January
1, 2005, this action would confer a
benefit to users of methyl bromide. EPA
estimates in the Regulatory Impact
Assessment found in the docket to this
rule that the reduced costs resulting
from the de-regulatory creation of the
exemption are approximately $22
million to $31 million on an annual
basis (using a 3% or 7% discount rate
respectively). These reduced costs are
dramatic owing to the high value of
methyl bromide for crop production and
agriculture related activities. We have
therefore concluded that this proposed
rule would relieve regulatory burden for
all small entities.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for State, local, or tribal
governments or the private sector. The
action imposes no enforceable duty on
any State, local or tribal governments or
the private sector. Instead, this action
would provide an exemption for the
manufacture and use of a phased out
compound and would not impose any
new requirements on any entities.
Therefore, this action is not subject to
the requirements of sections 202 or 205
of the UMRA. This action is also not
subject to the requirements of section
203 of UMRA because it contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This proposed
rule is expected to primarily affect
producers, suppliers, importers, and
exporters and users of methyl bromide.
Thus, Executive Order 13132 does not
apply to this proposed rule. In the spirit
of Executive Order 13132, and
consistent with EPA policy to promote
communications between EPA and State
and local governments, EPA specifically
solicits comment on this proposed
action from State and local officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This rule does not significantly or
uniquely affect the communities of
Indian tribal governments nor does it
impose any enforceable duties on
communities of Indian tribal
governments. Thus, Executive Order
13175 does not apply to this action. EPA
specifically solicits additional comment
on this proposed action from tribal
officials.

G. Executive Order No. 13045:
Protection of Children From
Environmental Health and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
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EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not a
“significant energy action” as defined in
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
This proposed rule does not pertain to
any segment of the energy production
economy nor does it regulate any
manner of energy use. Therefore, we
have concluded that this proposed rule
is not likely to have any adverse energy
effects.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,

bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the agency decides not to use
available and applicable voluntary
consensus standards. This proposed
rulemaking does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations,
because it affects the level of
environmental protection equally for all
affected populations without having any

minority or low-income population.
Any ozone depletion that results from
this proposed rule will impact all
affected populations equally because
ozone depletion is a global
environmental problem with
environmental and human effects that
are, in general, equally distributed
across geographical regions.

List of Subjects in 40 CFR Part 82

Environmental protection, Ozone
depletion, Chemicals, Exports, Imports.
Dated: October 13, 2011.
Lisa P. Jackson,
Administrator.

For the reasons stated in the
preamble, 40 CFR part 82 is proposed to
be amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

2. Section 82.8 is amended as follows:

a. by revising the table in paragraph
(c)(1);

b. by revising paragraph (c)(2)
including the table.

§82.8 Grant of essential use allowances
and critical use allowances.

sampling procedures, and business disproportionately high and adverse * * * * *
practices) that are developed or adopted human health or environmental effects (c)* * =
by voluntary consensus standards on any population, including any (1) * * =
2012 Critical use | 2012 Critical use
allowances for
Company pre-plant uses * posLtj-SI';aSr\*/est
(kilograms) (kilograms)
Great Lakes Chemical Corp., A Chemtura COMPANY ......cccceriiiiiiieiiieniieieeree et ene e 425,197 36,499
Albemarle Corp 174,851 15,009
ICL-IP America 96,626 8,294
LA = T 1 TR RSP PR 3,009 258
I = | O PP U OO U TR OPR PP 699,683 60,061

* For production or import of Class |, Group VI controlled substance exclusively for the Pre-Plant or Post-Harvest uses specified in appendix L

to this subpart.

**Due to rounding, numbers do not add exactly.

(2) Allocated critical stock allowances
granted for specified control period. The
following companies are allocated
critical stock allowances for 2012 on a
pro-rata basis in relation to the
inventory held by each.

Company

Albemarle

Bill Clark Pest Control, Inc.
Burnside Services, Inc.

Cardinal Professional Products
Chemtura Corp.

Crop Production Services
Degesch America, Inc.
Helena Chemical Co.
Hendrix & Dail

Hy Yield Products

ICL-IP America

Industrial Fumigant Company
Pacific Ag Supplies Inc.

Pest Fog Sales Corp.
Prosource One

Reddick Fumigants

TriCal, Inc.

Trident Agricultural Products

Univar
Western Fumigation
Total—263,082 kilograms

3. Appendix L to Subpart A is revised
to read as follows:

Appendix L to Subpart A of Part 82—
Approved Critical Uses and Limiting
Critical Conditions for Those Uses for
the 2012 Control Period
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Column A

Column B

Column C

Approved Critical Uses

Approved Critical User and Location of Use

Limiting Critical Conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without methyl bromide fumigation

PRE-PLANT USES

Cucurbits

Eggplant

Forest Nursery Seedlings ....

Nursery Stock (Fruit, Nut,
Flower).

Orchard Replant ...................

Ornamentals ..........ccceeeeueeee.

Peppers

(a) Growers in Delaware and Maryland

(b) Growers in Georgia and Southeastern U.S. limited
to growing locations in Alabama, Arkansas, Ken-
tucky, Louisiana, Mississippi, North Carolina, South
Carolina, Tennessee, and Virginia.

(a) Florida growers

(b) Georgia growers

(a) Southern Forest Nursery Management Cooperative
(Growers in Alabama, Arkansas, Florida, Georgia,
Kentucky, Louisiana, Mississippi, North Carolina,
Oklahoma, South Carolina, Tennessee, Texas, and
Virginia.

(b) Northeastern Forest and Conservation Nursery As-
sociation (Government-owned seedling nurseries in
lllinois, Indiana, Kentucky, Maryland, Missouri, New
Jersey, Ohio, Pennsylvania, West Virginia, and Wis-
consin).

(c) Michigan Seedling Growers

(a) Members of the California Association of Nursery
and Garden Centers representing Deciduous Tree
Fruit Growers.

(b) California rose NUISEries .........ccccoveeeveeneeineeneeenen

California stone fruit, table and raisin grape, wine
grape, walnut, and almond growers.

(a) California growers

(b) Florida growers

(a) Alabama, Arkansas, Kentucky, Louisiana, Mis-
sissippi, North Carolina, South Carolina, Tennessee,
and Virginia growers.

(b) Florida growers

Moderate to severe soilborne disease infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe root knot nematode infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.
Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-

tion.
Moderate to severe nematode infestation.
Moderate to severe pythium collar, crown and root rot.
Moderate to severe southern blight infestation.
Restrictions on alternatives due to karst topographical
features.
Moderate to severe yellow or purple nutsedge infesta-
tion.
Moderate to severe soilborne disease infestation.
Moderate to severe nematode infestation.

Moderate to severe weed infestation including purple
and yellow nutsedge infestation.

Moderate to severe Canada thistle infestation.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe Canada thistle infestation.

Moderate to severe nutsedge infestation.

Moderate to severe nematode infestation.

Moderate to severe nematode infestation.

Medium to heavy clay soils.

Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe nematode infestation.

Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Replanted orchard soils to prevent orchard replant dis-
ease.

Medium to heavy soils.

Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe weed infestation.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.
Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Moderate to severe pythium root, collar, crown and root
rots.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
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Column A

Column B

Column C

Approved Critical Uses

Approved Critical User and Location of Use

Limiting Critical Conditions that exist, or that the ap-
proved critical user reasonably expects could arise
without methyl bromide fumigation

Strawberry Fruit

Strawberry Nurseries

Sweet Potato Slips
Tomatoes

(c) Georgia growers

(a) California growers

(b) Florida growers

(c) Alabama, Arkansas, Georgia, lllinois, Kentucky,
Louisiana, Maryland, Mississippi, Missouri, New Jer-
sey, North Carolina, Ohio, South Carolina, Ten-
nessee, and Virginia growers.

California growers

California growers

(a) Alabama, Arkansas, Florida, Georgia, Kentucky,
Louisiana, Mississippi, North Carolina, South Caro-
lina, Tennessee, and Virginia growers.

(b) Maryland growers

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation, or moderate
to severe pythium root and collar rots.

Moderate to severe southern blight infestation, crown or
root rot.

Restrictions on alternatives due to karst topographical
features.

Moderate to severe black root rot or crown rot.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Local township limits prohibiting 1,3-dichloropropene.

Time to transition to an alternative.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Moderate to severe soilborne disease infestation.

Carolina geranium or cut-leaf evening primrose infesta-
tion.

Restrictions on alternatives due to karst topographical
features and soils not supporting seepage irrigation.
Moderate to severe yellow or purple nutsedge infesta-

tion.

Moderate to severe nematode infestation.

Moderate to severe black root and crown rot.

Moderate to severe soilborne disease infestation.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe nematode infestation.

Local township limits prohibiting 1,3-dichloropropene.

Moderate to severe yellow or purple nutsedge infesta-
tion.

Moderate to severe soilborne disease infestation.

Moderate to severe nematode infestation.

Restrictions on alternatives due to karst topographical
features and, in Florida, soils not supporting seepage
irrigation.

Moderate to severe fungal pathogen infestation.

POST-HARVEST USES

Food Processing

Commodities

Dry Cured Pork Products

(a) Rice millers in the U.S. who are members of the
USA Rice Millers Association.

(b) Pet food manufacturing facilities in the U.S. who are
members of the Pet Food Institute.

(c) Members of the North American Millers’ Association
in the U.S.

(d) Members of the National Pest Management Asso-
ciation treating cheese storage facilities.

California entities storing walnuts, dried plums, figs, rai-
sins, and dates (in Riverside county only) in Cali-
fornia.

Members of the National Country Ham Association and
the Association of Meat Processors, Nahunta Pork
Center (North Carolina), and Gwaltney and Smithfield
Inc.

Moderate to severe beetle, weevil, or moth infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle, moth, or cockroach infesta-
tion.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Moderate to severe beetle infestation.

Presence of sensitive electronic equipment subject to
corrosion.

Time to transition to an alternative.

Mite infestation.

Rapid fumigation required to meet a critical market win-
dow, such as during the holiday season.

Red legged ham beetle infestation.
Cheese/ham skipper infestation.
Dermested beetle infestation.

Ham mite infestation
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[FR Doc. 2011-27186 Filed 10-19-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
RIN 0648-AY73

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic;
Comprehensive Annual Catch Limit
Amendment for the South Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: NMFS announces that the
South Atlantic Fishery Management
Council (Council) has submitted the
Comprehensive Annual Catch Limit
Amendment (Comprehensive ACL
Amendment) for review, approval, and
implementation by NMFS. The
Comprehensive ACL Amendment
amends the Fishery Management Plans
(FMPs) for the Snapper-Grouper Fishery
of the South Atlantic Region, the Golden
Crab Fishery of the South Atlantic
Region, the Dolphin and Wahoo Fishery
off the Atlantic States, and the Pelagic
Sargassum Habitat of the South Atlantic
Region. The Comprehensive ACL
Amendment proposes actions to specify
annual catch limits (ACLs), allowable
biological catch (ABC), ABC control
rules, and accountability measures
(AMs) for species in the FMPs for
Snapper-Grouper, Dolphin and Wahoo,
Golden Crab, and Sargassum. The
Comprehensive ACL Amendment
proposes to specify ABC, and describe
the current terminology and measures in
place in the Sargassum FMP that are
consistent with an ACL and AMs. For
Sargassum, this amendment would not
specifically set an ACL because there is
currently a commercial quota in place
which functions as an ACL, and there
are commercial closure provisions in
the event the quota is met or projected
to be met which functions as an AM.
Sector allocations, annual catch targets
(ACTs), and management measures are
also proposed for species in the
Snapper-Grouper and Dolphin and
Wahoo FMPs. In addition, the
Comprehensive ACL Amendment
proposes actions to the snapper-grouper
fishery management unit (FMU),
including the removal of some species,
designation of ecosystem component

(EC) species, and the development of
species groups.

DATES: Written comments must be
received on or before December 19,
2011.

ADDRESSES: You may submit comments
on the amendment identified by
“NOAA-NMFS-2011-0087" by any of
the following methods:

o Electronic submissions: Submit
electronic comments via the Federal
e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Nikhil Mehta, Southeast
Regional Office, NMFS, 263 13th
Avenue South, St. Petersburg, FL 33701.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

To submit comments through the
Federal e-Rulemaking Portal: http://
www.regulations.gov, click on “submit a
comment,” then enter “NOAA-NMFS—
2011-0087" in the keyword search and
click on “search”. To view posted
comments during the comment period,
enter “‘NOAA-NMFS-2011-0087" in
the keyword search and click on
“search”. NMFS will accept anonymous
comments (enter N/A in the required
field if you wish to remain anonymous).
You may submit attachments to
electronic comments in Microsoft Word,
Excel, WordPerfect, or Adobe PDF file
formats only.

Comments received through means
not specified in this rule will not be
considered.

Electronic copies of the amendment
may be obtained from the Southeast
Regional Office Web site at http://
sero.nmfs.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Nikhil Mehta, telephone: 727-824—
5305, or e-mail: nikhil. mehta@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires each
regional fishery management council to
submit any fishery management plan or
amendment to NMFS for review and
approval, partial approval, or
disapproval. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
a plan or amendment, publish an
announcement in the Federal Register
notifying the public that the plan or

amendment is available for review and
comment.

The four FMPs being revised by the
Comprehensive ACL Amendment were
prepared by the Council and
implemented through regulations at 50
CFR parts 622 under the authority of the
Magnuson-Stevens Act.

Background

The 2006 revisions to the Magnuson-
Stevens Act require that in 2011, for fish
stocks determined by the Secretary to
not be subject to overfishing, ACLs must
be established at a level that prevents
overfishing and helps to achieve
optimum yield (OY) within a fishery.
The Magnuson-Stevens Act requires
NMFS and regional fishery management
councils to prevent overfishing and
achieve, on a continuing basis, the OY
from federally managed stocks. These
mandates are intended to ensure fishery
resources are managed for the greatest
overall benefit to the nation, particularly
with respect to providing food
production and recreational
opportunities, and protecting marine
ecosystems.

Actions Contained in the Amendment

Golden Crab FMP

The Comprehensive ACL Amendment
proposes to specify an ABC, an ABC
control rule, an ACL, and an AM for
golden crab.

Dolphin and Wahoo FMP

The Comprehensive ACL Amendment
proposes to specify ABCs, ABC control
rules, ACLs, and AMs for dolphin and
wahoo. Sector allocations, ACTs for
dolphin and wahoo, and management
measures for dolphin are also proposed.

Snapper-Grouper FMP

The Comprehensive ACL Amendment
proposes to identify snapper-grouper
species that do not need Federal
management and can therefore be
removed from the Snapper-Grouper
FMP; designate selected snapper-
grouper species as EC species; and
establish species groups for selected
snapper-grouper species for more
effective management. The
Comprehensive ACL Amendment
would establish ABC control rules,
ACLs for the commercial and
recreational sectors, and ACTs
(recreational sector only) for individual
species and species groups.
Additionally, the Comprehensive ACL
Amendment would define the allocation
of black grouper, mutton snapper, and
yellowtail snapper across the
jurisdictional boundary between the
Gulf of Mexico Fishery Management
Council (Gulf Council) and the South
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Atlantic Council. Furthermore, the
Comprehensive ACL Amendment
allocates the harvest of species between
the commercial and recreational sectors.
The Comprehensive ACL Amendment
also establishes AMs, which manage
harvest within an applicable quota or
ACL and manage future harvest, should
a species or species group ACL be
exceeded.

Removal of Stocks From the Snapper-
Grouper FMP

There are currently 73 species in the
Snapper-Grouper FMP. Many
uncommonly harvested species were
originally placed in the FMP because
they were considered to be sub-tropical/
tropical in distribution, and therefore
limited in their range to south of Cape
Hatteras, North Carolina, on the east
coast of the U.S., and were part of a
large multi-species fishery where co-
occurring species were taken together
with the same gear in the same area. The
Magnuson-Stevens Act requires
Councils to prepare FMPs only for
overfished fisheries, for other fisheries
where regulation would serve some
useful purpose, and where the present
or future benefits of regulation would
justify the costs. The Council evaluated
whether all species currently included
in the snapper-grouper FMU are in need
of Federal conservation and
management and determined 13 species
should be removed from the FMU.
Species proposed for removal from the
snapper-grouper FMU are black
margate, bluestriped grunt, crevalle jack,
French grunt, grass porgy, porkfish,
puddingwife, queen triggerfish,
sheepshead, smallmouth grunt, Spanish
grunt, tiger grouper, and yellow jack.

Designation of Ecosystem Component
Species in the Snapper-Grouper FMP

The Council chose six species to be
selected as EC species in the
Comprehensive ACL Amendment. The
proposed EC species are bank sea bass,
cottonwick, longspine porgy, ocean
triggerfish, rock sea bass, and
schoolmaster. The designation of these
species as EC species retains them in the
snapper-grouper FMU, but does not
require that these species have an ACL
and AM specified. EC species would
also no longer be subject to any other
Federal management measures, such as
bag limits and size limits.

Species Groupings in the Snapper-
Grouper FMP

The Council decided to establish both
species complex ACLs and single
species ACLs within the Comprehensive
ACL Amendment. Single species ACLs
would be established for both assessed

and targeted species, species that have
an ACL equal to zero, and species that
cannot be placed into a complex based
on the criteria below. Complexes for
species groups would be established
using associations based on life history,
catch statistics from commercial
logbook and observer data, recreational
headboat logbook and private/charter
survey, and fishery-independent data.
The Comprehensive ACL Amendment
would establish selected snapper-
grouper species into the complexes for
selected deep-water species, shallow-
water groupers, snappers, jacks, grunts,
and porgies.

ABC Control Rules for the Sargassum,
Golden Crab, Dolphin and Wahoo, and
Snapper-Grouper FMPs

Standard methods for determining the
appropriate ABC would allow the
Council’s Scientific and Statistical
Committee (SSC) to determine an
objective and efficient assignment of
ABC. The SSC’s recommendation of an
ABC takes into account scientific
uncertainty regarding the harvest levels
that would lead to overfishing. The
quality and quantity of landings
information varies according to the
stock in question, thus different control
rules are needed for data-adequate
(assessed species) and data-poor (un-
assessed species) stocks.

Allocations for Species in the Snapper-
Grouper and Dolphin and Wahoo FMPs

The Comprehensive ACL Amendment
would set jurisdictional allocations for
black grouper, yellowtail snapper, and
mutton snapper between the South
Atlantic and Gulf of Mexico. The
amendment would also establish
allocations for the commercial and
recreational sectors for snapper-grouper
species and dolphin and wahoo that do
not currently have allocations specified.

Specification of ACLs and OY for the
Golden Crab, Dolphin and Wahoo, and
Snapper-Grouper FMPs

The Comprehensive ACL Amendment
would assign initial ACLs and OY, for
each of the species retained for Federal
management in the amendment,
excluding EC species. An ACL would be
set equal to the QY for a species or
species group for selected snapper-
grouper, dolphin and wahoo, and
golden crab (commercial sector only).
ACL would be set equal to the OY and
equal to the ABC for species in this
amendment requiring ACLs. ACLs
would be specified for species in both
the commercial and recreational sectors
for species in the Dolphin and Wahoo
and Snapper-Grouper FMPs. For
Sargassum, this amendment would not

specifically set an ACL, however, there
is currently a commercial quota in place
which functions as an ACL and for
which commercial closure provisions
are in effect in the event the quota is met
or projected to be met.

ACT/AMs for the Golden Crab, Dolphin
and Wahoo, and Snapper-Grouper
FMPs

For species in the Snapper-Grouper
and Dolphin and Wahoo FMPs, ACTs
for the commercial sector would not be
established in this amendment but
would be set for the recreational sector.
ACTs would not be established for the
Golden Crab FMP. In-season and post-
season AMs are proposed for the
commercial sector of the Golden Crab,
Dolphin and Wahoo, and Snapper-
Grouper FMPs that would maintain
catch levels within the proposed ACLs,
or restore catch levels to those limits if
exceeded. AMs would be established for
selected snapper-grouper, dolphin and
wahoo, and golden crab. For the
Snapper-Grouper-FMP, when a complex
ACL is exceeded, all species in that
complex would be subject to AMs, and
when an individual ACL is exceeded,
the individual stock would be subject to
AMs. For the recreational sector
(Dolphin and Wahoo and Snapper-
Grouper FMPs), AMs would be
implemented during the year following
any potential overage of the ACL during
the previous year. ACLs and AMs would
apply to the applicable species for both
the commercial and recreational sectors.

Additional Management Measures for
Wreckfish in the Snapper-Grouper FMP
and Dolphin in the Dolphin and Wahoo
FMP

The Comprehensive ACL Amendment
would also implement a one wreckfish
per vessel recreational daily bag limit
and a recreational wreckfish closed
season of January 1 through June 30 and
September 1 through December 31, each
year. Additionally, the Comprehensive
ACL Amendment proposes to prohibit
bag limit sales of dolphin from for-hire
vessels and establish a minimum size
limit for dolphin of 20 inches (50.8 cm)
fork length from Florida through South
Carolina.

Consideration of Public Comments

A proposed rule that would
implement measures outlined in the
Comprehensive ACL Amendment has
been received from the Council. In
accordance with the Magnuson-Stevens
Act, NMFS is evaluating the proposed
rule to determine whether it is
consistent with the FMPs, the
Magnuson-Stevens Act, and other
applicable law. If that determination is
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affirmative, NMFS will publish the
proposed rule in the Federal Register
for public review and comment.
Comments received by December 19,
2011, will be considered by NMFS in its
decision to approve, disapprove, or
partially approve the amendment.
Comments received after that date will
not be considered by NMFS in this
decision. All comments received by
NMFS on the amendment or the
proposed rule during their respective
comment periods will be addressed.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 17, 2011.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2011-27203 Filed 10-19-11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 110211137-1599-01]
RIN 0648-BA87

Fisheries Off West Coast States;
Highly Migratory Species Fisheries;
Swordfish Retention Limits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations
under the Magnuson-Stevens Fishery
Conservation and Management Act
(MSA) to modify retention limits for
swordfish, Xiphias gladius, harvested in
the U.S. West Coast-based deep-set tuna
longline (DSLL) fishery. The DSLL
fishery is managed under the Fishery
Management Plan for U.S. West Coast
Fisheries for Highly Migratory Species
(HMS FMP). The proposed rule would
implement the Pacific Fishery
Management Council’s (Council)
recommendation to modify HMS FMP
regulations governing the possession
and landing limits of swordfish
captured in the DSLL fishery,
contingent on hook type and fisheries
observer presence. If a vessel without an
observer onboard uses any J-hooks (tuna
hooks), the trip limit would be 10
swordfish. If a vessel without an
observer onboard uses only circle hooks,
the trip limit would be 25 swordfish. If
the vessel carries a NMFS-approved
observer during the entire fishing trip,

there would be no limit on swordfish
retained. Regulations prohibiting the
use of shallow-set longline gear to target
swordfish would remain in place.

DATES: Comments must be received by
November 21, 2011.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2011-0211, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2011-0211 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on the right
of that line.

e Mail: Submit written comments to
Rodney R. McInnis, Regional
Administrator, Southwest Region,
NMFS, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802—-4213.

e Fax (562) 980—4047; Attn: Rodney
R. Mclnnis.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
information (e.g., name, address, etc.)
submitted voluntarily by the sender will
be publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Craig Heberer, Sustainable Fisheries
Division, NMFS, 760—431-9440, ext.
303.

SUPPLEMENTARY INFORMATION:
Electronic Access

This proposed rule is also accessible
at (http://swr.nmfs.noaa.gov/). An
electronic copy of the current HMS FMP
and accompanying appendices are
available on the Pacific Fishery
Management Council’s Web site at

http://www.pcouncil.org/hms/
hmsfmp.html.

The HMS FMP was developed by the
Council in response to the need to
coordinate state, Federal, and
international management of HMS
stocks. The management unit in the
FMP consists of highly migratory
species (tunas, billfish, and sharks) that
occur within the West Coast (California,
Oregon, and Washington) Exclusive
Economic Zone (EEZ) and to a limited
extent on adjacent high seas waters.
NMEFS, on behalf of the U.S. Secretary
of Commerce, partially approved the
HMS FMP on February 4, 2004 (69 FR
18444). The majority of HMS FMP
implementing regulations became
effective on April 7, 2004. Reporting
and recordkeeping provisions became
effective on February 10, 2005.

Since being adopted in 2004, the HMS
FMP has been amended twice. On June
7, 2007, NMFS approved Amendment 1
to the HMS FMP to incorporate
recommended international measures to
end overfishing of the Pacific stock of
bigeye tuna, Thunnus obesus, in
response to formal notification from
NMFS that overfishing was occurring on
this stock. On June 12, 2011, NMFS
approved Amendment 2 to the HMS
FMP (76 FR 56328) to ensure that it is
consistent with revised guidelines to
implement National Standard 1 of the
MSA in order to more effectively
prevent overfishing and rebuild
overfished stocks, or stocks that may
become overfished.

In a letter dated July 16, 2010, the
Council received a request to modify
HMS FMP longline regulations at 50
CFR 660.712. To avoid interactions with
sea turtles, those regulations prohibit
vessels based on the West Coast from
using longline gear to make shallow
sets. Longline vessels that make deep
sets with longline (DSLL) are limited to
landing 10 swordfish per trip. The trip
limit was implemented to prevent
vessels departing ostensibly to fish
DSLL gear targeting bigeye and
yellowfin tuna, from switching to make
shallow sets using longline (SSLL) that
is used to target swordfish, and that
might result in higher incidental catch
rates of sea turtles. The letter to the
Council requested that these regulations
be modified to increase the trip limits
on swordfish, in order to make them
consistent with regulations
implementing the Western Pacific
Fishery Management Council’s Pacific
Pelagics Fishery Ecosystem Plan (FEP)
governing DSLL fishing retention limits.
Specifically, the letter requested that the
Council modify 50 CFR 660.712
governing the DSLL fishery by
recommending removal of the 10
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swordfish per trip limit in light of the
Western Pacific Fishery Management
Council’s recommendation to do the
same at their 148th meeting on June 28—
July 1, 2010.

The Council considered the request to
modify the trip limit and determined
that the current HMS FMP regulations,
which proscribe SSLL fishing and set
specific trip limits on swordfish catch,
provide adequate controls on both DSLL
and SSLL fishing. However, the Council
noted that the single vessel in the DSLL
fishery has 100% observer coverage, and
that coverage reduces the likelihood of
that vessel engaging in SSLL fishing.
Additionally, the Council found that the
deterrent effect to SSLL fishing
provided by the 100% observer coverage
makes the current 10 swordfish per trip
limit unnecessary for longline
fishermen. Moreover, the Council noted
that the 10 swordfish per trip limit
might create regulatory discards (a form
of bycatch) and potential loss of income
from the sale of swordfish harvested in
excess of the current retention limit.

In response to these findings, in
November 2010, the Council
recommended to NMFS that the
regulations at 50 CFR 660.712 be
modified. Specifically, the Council
recommended retaining the 10
swordfish limit for DSLL vessels fishing
with J-hooks (tuna hooks), because those
types of hooks have higher sea turtle
bycatch rates, and the trip limit acts as
a deterrent to engaging in fishing
practices that may result in sea turtle
bycatch. The Council recommended
changing the trip limits for vessels
fishing without observers but using
circle hooks, because those types of
hooks are known to minimize the
bycatch and mortality of sea turtles.
However, for trips with a NMFS-
approved observer, the Council
recommended removing the trip limits,
because the observer acts a sufficient
deterrent to SSLL activities prohibited
by the rules.

If implemented, this proposed rule
will assist vessels in the DSLL fishery
by reducing the unnecessary discard of
swordfish (regulatory “bycatch” under
the Magnuson Act) when a vessel
employs DSLL fishing methods known
to reduce the risk of incidentally
catching sea turtles. It will also benefit
the DSLL vessels by allowing them to
land a greater number of swordfish than
allowed under the current regulations,
which will result in fishermen to
realizing greater profits from DSLL
fishing trips, especially those with
NMFS-approved observer coverage.
Furthermore, by not forcing fishermen
to discard so many swordfish, bycatch

levels will be minimized as required by
National Standard 9 of the MSA.

Classification

NMEFS has determined that the
proposed rule is consistent with the
HMS FMP and preliminarily
determined that this proposed rule is
consistent with the MSA and other
applicable laws.

An Initial Regulatory Impact Review
was conducted to analyze the potential
economic impacts and costs of this
proposed rule.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

Under the Regulatory Flexibility Act,
the Chief Counsel for Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The factual basis for that determination
is as follows:

The proposed rule would revise the
HMS FMP to modify the current
regulation, which allows a maximum of
10 swordfish per trip when using
authorized DSLL gear regardless of hook
type or the presence of an observer on
any given trip. The proposed action
would impose a trip limit of 10
swordfish when using J-hooks (tuna
hooks), and 25 swordfish when using
circle hooks. For trips carrying an
observer there would be no retention
limit in place, regardless of hook type,
because the observer’s coverage on the
trip reduces the likelihood of the vessel
engaging in fishing practices prohibited
by the regulations, or that would result
in sea turtle bycatch.

There is currently a single longline
fisherman operating in the DSLL fishery
based out of the U.S. West Coast, and
that is the only entity expected to be
affected by this rule. The annual
revenue generated by that single
fisherman is unknown, but for the
purpose of this analysis, that entity is
considered to be a small business.
However, the proposed action is
expected to have only positive (and
quite minor) economic impacts on the
effected entity, because it would not
change the number of permitted vessels
authorized to fish or the manner in
which the fishery is prosecuted, nor
would it impose any additional
reporting, procedural or other
requirements on the affected entity.
Indeed, the rule would allow fishermen
carrying observers to retain and sell
more swordfish than they can under the
current regulations, but even then the
numbers of swordfish caught by the

DSLL fishery are expected to be
relatively small, and the additional
potential income de minimis relative to
the economics of a fishing trip in this
fishery. The population of north Pacific
swordfish is considered healthy and not
in an overfished condition or
experiencing overfishing. There are no
quotas or harvest guidelines in place
under the HMS FMP for swordfish.

Accordingly, and as a result of this
analysis, an initial regulatory flexibility
analysis is not required and none has
been prepared.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: October 17, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is proposed
to be amended as follows:

PART 660—FISHERIES OFF THE WEST
COAST STATES

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §660.705, revise paragraphs (s)
and (mm) to read as follows:

§660.705 Prohibitions.
* * * * *

(s) If no observer is on the vessel and
J-type fishing hooks are used, possess
more than 10 swordfish; if no observer
on the vessel and only circle-type
fishing hooks are used, possess more
than 25 swordfish on board a longline
vessel from a fishing trip where any part
of the trip included fishing west of 150
°W. long. and north of the equator (0
°]at.) in violation of § 660.712(a)(9).

* * * * *

(mm) Except when fishing under a
western Pacific longline limited entry
permit issued under § 660.21, possess
more than 10 swordfish on board a
longline vessel from a fishing trip where
any part of the trip included fishing on
the high seas of the Pacific Ocean west
of 150 °W. long. north of the equator in
violation of §660.720 (a)(3).

* * * * *

3. In §660.712, revise paragraphs
(a)(10) and (a)(11) to read as follows:

§660.712 Longline fishery.

(a) * k%

(10) If no observer on board the
vessel, owners and operators of longline
vessels registered for use of longline
gear may land or posses no more than
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10 swordfish from a fishing trip when
using any J-type fishing hooks, and no
more than 25 swordfish from a fishing
trip when using only circle hook-type
fishing hooks.

(11) Owners and operators of longline
vessels registered for use of longline
gear are subject to the provisions at 50
CFR part 223 prohibiting shallow sets to

target swordfish in waters beyond the
U.S. EEZ and east of 150 °W. long.

* * * * *

[FR Doc. 2011-27212 Filed 10-19-11; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Career and Employment
Grants Program or “ACE”

AGENCY: Departmental Management,
Office of Advocacy and Outreach,
Agriculture.

ACTION: Funding opportunity
announcement.

FOA No.: USDA2011ACEO01.
Catalog of Federal Domestic
Assistance (CFDA) No.: 10.465.

DATES: Proposals must be received by
http://www.Grants.gov by 5 p.m. EST on
Tuesday, November 14, 2011. Proposals
received after this deadline will not be
considered for funding.

SUMMARY: To improve the supply of
skilled agricultural workers and bring
greater stability to the workforce in this
sector through provision of services
specifically designed to assist
farmworkers in securing, retaining,
upgrading or returning from an
agricultural job. The intended outcomes
are that, as a result of the services to be
provided, farmers will have access to a
more skilled pool of workers and
farmworkers who will have an
enhanced skill set, making on-the-farm
employment opportunities more
plentiful.

The total funding for this competitive
opportunity is $4,000,000. The U.S.
Department of Agriculture’s (USDA),
Office of Advocacy and Outreach
(OAQ), anticipates awarding a total of
approximately no less than 8 grants
from this announcement, subject to
availability of funds and the quality of
applications received. A maximum
award will be limited to $500,000.

Contents of This Announcement

Administrative Procedure Act Statement

I. Funding Opportunity Description

II. Award Information

III. Eligibility Information

IV. Application and Submission Information
V. Application Review Information

VI. Award Administration Information
VII. Agency Contact
VIII. Other Information

Administrative Procedure Act
Statement

This Notice of Funds Availability
(NOFA) is being issued without advance
rulemaking or public comment. The
Administrative Procedure Act (“APA”,
5 U.S.C. 553), has several exemptions to
rulemaking requirements. Among them
is an exemption for matters relating to
federal benefits, but under the
provisions of the ““Statement of Policy of
the Secretary of Agriculture effective
July 24, 1971,” issued by Secretary
Hardin in 1971 (36 FR 13804 (the
‘“Hardin Memorandum”), the
Department will normally engage in
rulemaking related to federal benefits
despite that exemption. However, the
Hardin Memorandum does not waive
certain other APA-contained
exemptions, in particular the “good
cause” exemption found at 5 U.S.C.
553(b)(3)(B), which allows effective
government action without rulemaking
procedures where withholding the
action would be “impracticable,
unnecessary, or contrary to the public
interest.” The Hardin memorandum
specifically provides for the use of the
“good cause” exemption, albeit
sparingly, when a substantial basis for
so doing exists, and where, as will be
described more fully below, that
substantial basis is explained.

USDA has determined, consistent
with the APA and the Hardin
Memorandum, that making these funds
available under this Notice to support
farmworker training activities is in the
public interest. Withholding this NOFA
to provide for public notice and
comment would unduly delay the
provision of benefits associated with
this program and be contrary to the
public interest. Should the actual
practice of the program produce reasons
for program modifications, those
modifications can be brought to the
attention of the Department and changes
made in the future rulemaking process.

I. Funding Opportunity Description
A. Background

Section 14204, of the Food
Conservation and Energy Act of 2008,
Public Law 110-246 (June 18th, 2008)
2008 Farm Bill, 7 U.S.C. 2008g-1
authorizes the Secretary of Agriculture

to make grants to assist agricultural
employers and farmworkers by
improving the supply, stability, safety,
and training of the agricultural labor
force. Such grants may be made to
eligible entities for use in providing
services to assist farmworkers who are
citizens or otherwise legally present in
the United States in securing, retaining,
upgrading, or returning from
agricultural jobs. The 2010
Appropriations Act included an
appropriation of $4 million to the
USDA'’s Rural Housing Service (RHS)
for this program, and the delegation of
authority and funding for the program
has since been transferred to OAO,
within Departmental Management of
USDA. OAO has designated the program
the Agricultural Career and
Employment (ACE) Grants Program and
it will be referred to as such hereafter.

Purpose of the “ACE” Grants Program

As the title of Section 14204 of the
2008 Farm Bill suggests—"“Grants to
Improve the Supply, Stability, Safety,
and Training of Agricultural Labor
Force”—the ACE grants program is
designed to address the needs of both
agricultural employers and farmworkers
with respect to the supply of skilled
labor in American agriculture and the
stability of employment in that sector.
About 800,000 hired farmworkers are
employed in U.S. agriculture, with hired
workers making up an estimated one-
third of the total agricultural labor force.
Particularly critical for labor-intensive
sectors of agriculture, such as fruits and
vegetables, the hired agricultural labor
force in the United States is
characterized by considerable
instability. Among the hired workforce
are large numbers of migrant and
seasonal farmworkers, many of whom
travel long distances to obtain
employment, and often move from crop
to crop as conditions warrant. See
Profile of Hired Farmworkers, A 2008
Update, by William Kandel, U.S.
Department of Agriculture, Economic
Research Service. This study can be
found at http://www.ers.usda.gov/
Publications/ERR60/.

Despite this regular flow of workers,
regional differences in crops, variations
in harvest times, and unpredictable
weather conditions mean that many
farm owners complain of chronic labor
shortages, while farmworkers frequently
report it is difficult to locate
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employment or obtain sufficient hours
of work to earn a living. Unemployment
rates among farmworkers generally are
double those of other wage and salaried
workers and those working in field
crops have twice the unemployment
rate of livestock workers. Historically,
the uncertainty farmworkers have faced
as to the availability or duration of
work, along with the low wages
generally earned by hired farm laborers,
have led to many employed in the
agricultural labor sector to leave
agriculture for employment in other
industries. Because of high turnover
rates in agricultural employment, it is
estimated that 2.0 to 2.5 individual
farmworkers fill each job slot in the
course of a year. This phenomenon has
lead to chronic instability in the labor
market and a shortage of skilled and
experienced workers.

B. Scope of Work

The ACE grants program is intended
to improve the supply of skilled
agricultural workers and bring greater
stability to the workforce in this sector.
This stability will be realized through
services specifically designed to assist
farmworkers in securing, retaining,
upgrading or returning from agricultural
jobs. Such services include the
following:

e Agricultural labor skills
development;

e The provision of agricultural labor
market information;

e Transportation;

e Short-term housing while in transit
to an agricultural worksite;

e Workplace literacy and assistance
with English as a second language;

e Health and safety instruction,
including ways of safeguarding the food
supply of the United States; and

e Other such services the Secretary
deems appropriate.

C. Anticipated Outputs/Outcomes

1. Outputs. The term “output” means
the creation or provision of services to
assist farmworkers in securing,
retaining, upgrading or returning from
agricultural jobs. Outputs may be
quantitative or qualitative but must be
measurable during an assistance
agreement funding period.

Examples of outputs from the projects
to be funded under this announcement
may include, but are not limited to, the
following: Number of farmworkers
served; number of farmworkers who
attended conferences or trainings;
number of conferences or training
sessions held; or number of farmworkers
completing labor skills programs or
health and safety training programs.

2. Outcomes. The term “outcome”
means the result, effect, or consequence
that will occur from carrying out an
outreach or assistance program or
activity that is related to a programmatic
goal or objective. Outcomes may be
agricultural, behavioral, social,
economic, or programmatic in nature.
They may not necessarily be achievable
within an assistance agreement funding
period. Projects to be funded under this
announcement are required to
document anticipated outcomes,
including but not limited to:
Improvements in the supply, stability,
safety and/or training of the agricultural
labor force in a given geographic area or
a given sector of the agricultural
industry; an increase in the numbers of
farmworkers in a given geographic area
or agricultural sector who obtain skill-
based certifications, licenses, or
demonstrated competencies qualifying
them for enhanced employment
opportunities; the number of
farmworkers in a given area who, as a
result of program activities, advance to
a position in agricultural employment
which offers more hours of work and/
or better terms and conditions of
employment and/or an increase in
wages; the number of farmworkers for
whom English is not their first language
who achieve, as a result of program
activities, demonstrable improvements
in workplace literacy in English; the
establishment of new programs of health
and safety instruction for farmworkers
which, among other things, address
ways of safeguarding the U.S. food
supply; the establishment of new
partnerships, networks or community
support for services designed to assist
farmworkers in securing, retaining,
upgrading or returning from agricultural
jobs, with the ultimate goal of
improving the supply, stability, safety
and training of the agricultural labor
force.

3. Performance Measures. To be
eligible for consideration for funding the
applicant must develop performance
measures they expect to achieve through
the proposed activities. These
performance measures will help gather
insights and will be the mechanism to
track progress concerning success
process and outcome strategies and will
provide the basis for developing lessons
to inform future awardees. It is expected
that the description of performance
measures will include an estimate of the
number of farmworkers served by the
activities of the project including the
assumptions used to make those
estimates.

The following are questions to
consider when developing output and

outcome measures of quantitative and
qualitative results:

e What are the measurable short term
and longer term results the project will
achieve?

e How does the plan measure
progress in achieving the expected
results (including outputs and
outcomes) and how will the approach
use resources effectively and efficiently?

e How will the results be achieved in
the proposed timeline?

II. Award Information

A. Expected Amount of Funding

The total funding available for awards
under this competitive opportunity is
approximately $4,000,000.

B. Expected Number of Awards

OAO anticipates awarding no less
than 8 grants from this announcement,
subject to availability of funds and the
quality of applications received. A
maximum award will be limited to
$500,000. OAO reserves the right to
make additional awards under this
announcement, consistent with Agency
policy, if additional funding becomes
available. Any additional selections for
awards will be made no later than six
months from the date of the original
selection date.

C. Project Period

The estimated project period for
awards resulting from this solicitation
will begin April 2, 2012. Proposed
project periods may be up to three years.

D. Award Type

The funding for selected projects will
be in the form of a grant. Although OAO
will negotiate precise terms and
conditions relating to the degree of
involvement under the grant agreement
as part of the award process, the
anticipated Federal involvement for
these projects will be limited to the
following activities:

e Approval of awardees’ final budget
and statement of work accompanying
the grant agreement

e Monitoring of awardees’
performance through quarterly and final
progress reports

e Evaluating awardees’ use of federal
funds through quarterly and final
financial reports

III. Eligibility Information
A. Eligible Entities

Entities eligible for awards are non-
profit organizations or a consortium of
entities comprised of a non-profit
organization and one or more of the
following: Agribusinesses, State and
local governments, agricultural labor
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organizations, farmer or rancher
cooperatives, and community-based
organizations with the capacity to train
farmworkers. The criteria by which an
entity’s capacity to train farmworkers
will be evaluated, at a minimum, by the
following items: (1) An understanding
of the issues facing hired farmworkers
and conditions under which they work;
(2) familiarity with the agricultural
industry in the geographic area to be
served, including agricultural labor
needs and existing services for
farmworkers; and (3) the capacity to
effectively administer a program of
services and benefits authorized by the
grants program.
B. Beneficiary Eligibility

Farmworkers who are citizens of the
United States or are otherwise legally
present in the United States and who
meet the definition of “United States
workers” established by the U.S.

Department of Labor in its regulations at
20 CFR 655.4.

C. Credentials/Documentation

Grantees must have the financial,
legal, administrative and operational
capacity to carry out the objectives of
the program. Grantees shall be
responsible for verifying the
employment of farmworkers who are
actively employed and are seeking to
participate in program services or
benefits. Unemployed farmworkers
seeking to participate shall be required
to certify to grantees that they are
eligible for program services and
benefits.

D. Cost-Sharing or Matching

OAO does not require matching
support for this program. Matching
resources will not be factored into the
review process as part of the evaluation
criteria.

E. Threshold Eligibility Criteria

These are requirements that if not met
by the time of proposal submission will
result in the elimination of the proposal
from consideration for funding. Only
applications from eligible entities (see
above) that meet all of these criteria will
be evaluated in the proposal review
process in Section V of this
announcement. Applicants deemed
ineligible for funding consideration as a
result of the threshold eligibility review
will be notified within 15 calendar days
of the ineligibility determination.

i. Proposals must substantially
comply with the proposal submission
instructions and requirements set forth
in Section IV of this announcement.
Where a page limit is expressed in
Section IV with respect to the narrative

proposal, pages in excess of the page
limitation will not be reviewed.

ii. Proposals must be received by
OAQO as specified in Section IV of this
announcement on or before the proposal
submission deadline published in
Section IV of this announcement.
Applicants are responsible for ensuring
that their application reaches the
designated person/office specified in
Section IV of this announcement by the
submission deadline.

iii. Proposals received after the
submission deadline will be considered
late and returned to the sender without
further consideration unless the
applicant can clearly demonstrate that it
was late due to www.Grants.gov or
USDA mishandling. Applicants may
confirm receipt of their proposal with
OAQO after the submission deadline to
ensure proposal review.

iv. Proposals will only be accepted via
www.Grants.gov, except in extenuating
circumstances such as trouble
submitting electronically to that site or
as determined by OAO.

v. Proposals must address one or more
of the program areas that would provide
farmworkers assistance in securing,
retaining, upgrading or returning from
an agricultural job.

vi. Proposals requesting federal
funding exceeding $500,000 will be
deemed ineligible and will not be
considered for award.

IV. Application and Submission
Information

A. Proposal and Submission
Information

Applicants may download individual
grant proposal forms from
www.Grants.gov. For assistance with
www.Grants.gov, please consult the
Applicant User Guide (http://grants.gov/
assets/ApplicantUserGuide.pdf).

B. Form of Proposal Submission

Applicants are required to submit
proposals through www.Grants.gov.
Applicants will be required to register
through www.Grants.gov in order to
begin the proposal submission process.
Any applicant who experiences
significant technical difficulty with
www.Grants.gov should contact OAQO as
soon as possible to obtain an alternate
method of electronic submission
(i.e., e-mail).

Proposals must be submitted via
http://www.Grants.govby 5 p.m. EST on
November 14, 2011. Proposals received
after this deadline will not be
considered for funding.

C. Content of Proposal Package
Submission

All proposal submissions must
contain completed and signed original
application forms, as well as the Project
Narrative and other required
attachments, as described below.

1. Forms. The forms listed below can
be found in the proposal package on
www.Grants.gov.

e Standard Form 424, Application for
Federal Assistance

e Standard Form 424A, Budget
Information—Non-Construction
Programs

¢ Standard Form 424B, Non-
Construction Programs

2. Attachments. The elements listed
below are included in the proposal
package on www.Grants.gov as fillable
PDF templates. Applicants must
download and complete these
attachments and save the completed
PDF files to the application submission
portal on www.Grants.gov. Note: Please
number each page of each attachment
and indicate the total number of pages
per attachment (i.e., 1 of 10, 2 of 10, etc).

e Attachment 1: Project Summary. In
500 words or less, indicate the
organizations or entities that will
conduct the project, their eligibility, the
geographical area served by the project,
and the priority areas that will be
addressed by the project. Please be
concise.

e Attachment 2: Project Narrative. In
10 double-spaced pages or less (one-
inch margins, 12-point font), discuss the
merits of your proposed project.
Specifically, it is critical that the
proposal: (1) Explain how the project
will assist employers and farmworkers
by improving the supply, stability,
safety and training of the agricultural
labor force; (2) describe the way in
which the services to be provided will
assist farmworkers in securing,
retaining, upgrading, or returning from
an agricultural job); (3) identify the
experience of the organization(s) taking
part in the project; and (4) identify
project performance measures,
including an estimated number of
farmworkers served, as described in
Section 1.C,;

e Attachment 3: Personnel. In 2
double-spaced pages or less per
individual (one-inch margins, 12-point
font), identify the qualifications,
relevant experience, and knowledge of
each Project Director or collaborator.
Also, specifically discuss the roles and
responsibilities of each person within
the scope of work to be completed by
the proposed project.

e Attachment 4: Budget Narrative. In
an organized format identify and


http://grants.gov/assets/ApplicantUserGuide.pdf
http://grants.gov/assets/ApplicantUserGuide.pdf
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov
http://www.Grants.gov

Federal Register/Vol. 76, No. 203/ Thursday, October 20, 2011/ Notices

65161

describe the costs associated with the
proposed project, including subawards
or contracts and indirect costs. Each
cost indicated must be fully allowable
under the Federal Cost Principles in
order to be funded by the award.

e Attachment 5: Program of Work. In
an organized format, map out the
timeline for each task to be
accomplished during the proposed
project period. Identify the relationship
of each task to a priority area. Examples
of priority areas are listed under Section
1B

D. Subawards and Partnerships

OAO awards funds to one eligible
applicant as the awardee even if other
eligible applicants are named as
partners or co-applicants or members of
a coalition or consortium. The awardee
is accountable to OAQ for the proper
expenditure of funds, consistent with
the OAO approved proposal.

E. Submission Dates and Times

The closing date and time for receipt
of proposal submissions via
www.Grants.gov is by 5 p.m., EST on
Tuesday, November 15, 2011. Proposals

received after the closing date and time
will not be considered for funding.

F. Confidential Information

The names of entities submitting
proposals, as well as proposal contents
and evaluations, except to those
involved in the review process, will be
kept confidential to the extent
permissible by law. If an applicant
chooses to include confidential or
proprietary information in the proposal,
it will be treated in confidence to the
extent permitted by law, provided that
the information is clearly marked by the
applicant with the term “confidential
and proprietary information.”

G. Pre-Submission Proposal Assistance

OAO may not assist individual
applicants by reviewing draft proposals
or providing advice on how to respond
to evaluation criteria. However, OAO
will respond to questions from
individual applicants regarding
eligibility criteria, administrative issues
related to the submission of the
proposal, and requests for clarification
about the announcement. Any questions
should be submitted to christine.chavez
@osec.usda.gov.

V. Application Review Information
A. Evaluation Criteria

Only eligible entities whose proposals
meet the threshold criteria in Section III
of this announcement will be reviewed
according to the evaluation criterion set
forth below. Applicants should
explicitly and fully address these
criteria as part of their proposal package
submittal.

OAO will use a points system to rate
each proposal, with a total of 100 points
possible. Each proposal will be given a
numerical score and will be rank-
ordered according to that score.
Preliminary funding recommendations
will be provided to the designated
approving official based on this ranking.
Final funding decisions will be made by
the designated approving official based
on the rankings and preliminary
recommendation of OAO review panel
evaluations. In making final funding
decisions, the designated approving
official may also consider programmatic
priorities and geographic diversity of
applicants. Once final decisions have
been made, a funding recommendation
will be developed and forwarded to the
Program Leader.

Criteria

Points

1. Project Narrative: Under this criterion, OAO will evaluate the extent and quality to which the narrative includes a well-conceived
strategy for addressing the requirements and objectives stated Section |, Part B (Scope of Work) related to (i) (15 points) esti-
mated number of farmworkers assisted in securing, training, retaining, upgrading and returning from an agricultural job Section
1.B.; (ii) (15 points) the extent to which the proposal would bring together services for farmworkers and/or help build networks or
partnerships to leverage resources to further program goals (iii) (10 points) estimate the number of farmworkers who will dem-
onstrate improvements in workplace literacy in English (iv) (10 points) extent to which the applicant clearly demonstrates how
they will ensure timely and successful completion of the project and whether the proposal sets forth a reasonable time schedule
for execution of the tasks associated With the PrOJECES .........oiiiiiiiiiii et

2. Anticipated Outcomes and Outputs: Under this criterion, OAO will evaluate: (i) (15 points) the effectiveness of the applicant’s
plan for tracking and measuring its progress toward achieving the expected project outputs and outcomes related to assisting
farmworkers in securing, training, retaining, upgrading or returning from an agricultural job, such as those identified in Section
1.C Of thiS @NNOUNCEIMENT ...ttt a et e b et e bt e sa et et e oo e b e e b e e ea st e ehe e et e e b e e e e bt e nae e et e e nas e e bt e eaneenneenareenbneeas

3. Capability of Applicant: Under this criterion, applicants will be evaluated based on their ability to successfully complete and
manage the proposed project taking into account the applicant’s: (i) (5 points) past performance in successfully completing and
managing prior funding agreements identified in Attachment 1 of the proposal as described in Section IV.C of the announce-
ment; (ii) (10 points) organizational experience and plan for timely and successfully achieving the objectives of the proposed
project; and (iii) (5 points) staff expertise/qualifications, staff knowledge, and resources or the ability to obtain them, to success-
fully achieve the goals of the PropOSEA PrOJECT ........cciiiiiiiiiiiii ettt sttt et e s b et e e sar e et e e s eesneenneenaes

4. Budget: Under this criterion, OAO will evaluate the proposed project budget to determine whether, (i) (10 points) costs are rea-
sonable to accomplish the proposed goals, objectives, and measurable outcomes; and (ii) (5 points) the proposed budget pro-
vides a detailed breakdown of the approximate funding used for each major activity, including associated administrative ex-
penses incurred by implementing the ACE grants ... s

50
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B. Selection of Reviewers

Reviewers will be selected from
within USDA based upon training and
experience in relevant fields including,
knowledge, experience and expertise in
serving the needs of the farmworker
community.

VI. Award Administration Information

A. Award Notices

Following evaluation of proposals, all
applicants will be notified regarding
their status.

B. Proposal Notifications and Feedback

1. OAO anticipates notification of the
successful applicant will be made using
one of the following methods via
telephone, e-mail, or postal mail by

October 30, 2011. The notification will
advise the applicant that its proposed
project has been successfully evaluated
and recommended for award. The
notification will be sent to the original
signer of the SF—424, Application for
Federal Assistance. This notification,
which advises that the applicant’s
proposed project has been
recommended for award, is not an
authorization to begin work. The award
notice signed by USDA grants officer is
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the authorizing document and will be
provided through postal mail. Ata
minimum, this process can take up to 90
days from the date of recommendation.

2. OAQ anticipates notification to
unsuccessful applicants will be made
via e-mail or postal mail by February 6,
2012. The notification will be sent to the
original signer of the SF—424,
Application for Federal Assistance.

3. Non-selected notification letters
will contain information on how to
obtain feedback. At OAO’s discretion
feedback will be either written or
through oral debriefings. See Section VII
for Agency Contact information.

C. DUNS Number and CCR Registration

In accordance with the Federal
Funding Accountability and
Transparency Act (FFATA) and the
USDA implementation, all applicants
must obtain and provide an identifying
number from Dun and Bradstreet’s Data
Universal Numbering System (DUNS).
Applicants can receive a DUNS number,
at no cost, by calling the toll-free DUNS
Number request line at 1-866—705—
5711, or visiting the D&B Web site at
http://www.dnb.com.

In addition, FFATA requires
applicants to register with the Central
Contractor Registry (CCR). This
registration must be maintained and
updated annually. Applicants can
register or update their profile, at no
cost, by visiting the CCR Web site at
http://www.ccr.gov.

D. Reporting Requirement

The following reporting requirements
will apply to awards provided under
this FOA. OAOQ reserves the right to
revise the schedule and format of
reporting requirements as necessary in
the award agreement.

1. Quarterly progress reports and
financial reports will be required.

¢ Quarterly Progress Reports. The
awardee must submit the OMB-
approved Performance Progress Report
form (SF—PPR, Approval Number: 0970—
0334). For each report, the awardee
must complete fields 1 through 12 of the
SF—PPR. To complete field 10, the
awardee should provide a brief narrative
of project performance and activities, as
described in the award agreement and
in sample documents provided by OAO.
Quarterly progress reports must be
submitted to the designated OAO
official within 30 days after the end of
each calendar quarter.

¢ Quarterly Financial Reports. The
awardee must submit the Standard
Form 425, Federal Financial Report. For
each report, the awardee must complete
both the Federal Cash Transaction
Report and the Financial Status Report

sections of the SF—425. Quarterly
financial reports must be submitted to
the designated OAO official within 30
days after the end of each calendar
quarter.

2. Final progress and financial reports
will be required. The final progress
report should include a summary of the
project or activity, achievements of the
project or activity, and a discussion of
problems experienced in conducting the
project or activity. The final financial
report should consist of a complete SF—
425 indicating the total costs of the
project. Final progress and financial
reports must be submitted to the
designated OAO official within 90 days
after the completion of the award
period.

VII. Agency Contact

Attn: Christine Chavez, Program
Leader, U.S. Department of Agriculture,
Office of Advocacy and Outreach, 1400
Independence Avenue, SW., Whitten
Building Room 533-A, Washington, DC
20250, Phone: (202) 205—4215, Fax:
(202) 720-7136, Email:
christine.chavez@osec.usda.gov.

VIII. Other Information

None.

Signed in Washington, DC, on October 14,
2011.
Pearlie S. Reed,

Assistant Secretary for Administration for the
Office of the Secretary.

[FR Doc. 2011-27078 Filed 10-19-11; 8:45 am]
BILLING CODE 3412-89-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0098]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Peppers From the
Republic of Korea

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for the importation of
peppers from the Republic of Korea.
DATES: We will consider all comments
that we receive on or before December
19, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#
!documentDetail;D=APHIS-2011-0098-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0098, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://www.
regulations.gov/
#!docketDetail;D=APHIS-2011-0098 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on regulations for the
importation of peppers from the
Republic of Korea, contact Mr. Alex
Belano, Senior Import Specialist,
Regulations, Permits, and Manuals,
APHIS, 4700 River Road Unit 156,
Riverdale, MD 20737; (301) 734-5333.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

SUPPLEMENTARY INFORMATION:

Title: Importation of Peppers From the
Republic of Korea.

OMB Number: 0579-0282.

Type of Request: Extension of
approval of an information collection.

Abstract: The Plant Protection Act
(PPA, 7 U.S.C. 7701 et seq.) authorizes
the Secretary of Agriculture to restrict
the importation, entry, or interstate
movement of plants, plant products, and
other articles to prevent the
introduction of plant pests into the
United States or their dissemination
within the United States. Regulations
authorized by the PPA concerning the
importation of fruits and vegetables into
the United States from certain parts of
the world are contained in “Subpart—
Fruits and Vegetables” (7 CFR 319.56—

1 through 319.56-51).

Under these regulations, peppers from
the Republic of Korea are subject to
certain conditions before entering the
United States to prevent the
introduction of plant pests into the
United States. The regulations include
requirements for greenhouse inspections
by South Korean national plant
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quarantine service (NPQS) officials and
the use of a phytosanitary certificate
with a declaration by NPQS officials
stating the peppers were grown in
accordance with the regulations and
found free of certain plant pests.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 0.6
hours per response.

Respondents: South Korean national
plant quarantine service officials and
growers of peppers in South Korea.

Estimated annual number of
respondents: 1.

Estimated annual number of
responses per respondent: 5.

Estimated annual number of
responses: 5.

Estimated total annual burden on
respondents: 3 hours. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 14th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27168 Filed 10-19—-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0097]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Christmas Cactus and
Easter Cactus in Growing Media From
the Netherlands and Denmark

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for the importation of
Christmas cactus and Easter cactus in
growing media from the Netherlands
and Denmark.

DATES: We will consider all comments
that we receive on or before
December 19, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2011-0097-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0097, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2011-0097 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on regulations for the
importation of Christmas cactus and
Easter cactus in growing media from the
Netherlands and Denmark, contact Dr.
Arnold Tschanz, Senior Plant
Pathologist/Risk Manager, Plants for
Planting Policy, Regulations, Permits,
and Manuals, PHP, PPQ, APHIS, 4700
River Road Unit 133, Riverdale, MD
20737-1236; (301) 734—0627. For copies

of more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 851—
2908.

SUPPLEMENTARY INFORMATION:

Title: Christmas Cactus and Easter
Cactus in Growing Media From the
Netherlands and Denmark.

OMB Number: 0579-0266.

Type of Request: Extension of
approval of an information collection.

Abstract: The Plant Protection Act
(7 U.S.C. 7701 et seq.) authorizes the
Secretary of Agriculture to restrict the
importation, entry, or interstate
movement of plants, plant products, and
other articles to prevent the
introduction of plant pests into the
United States or their dissemination
within the United States. The
regulations contained in “Subpart—
Plants for Planting” (7 CFR 319.37
through 319.37-14) prohibit or restrict,
among other things, the importation of
living plants, plant parts, and seeds for
propagation.

Under these regulations, Christmas
cactus and Easter cactus in approved
growing media may be imported into
the United States from the Netherlands
and Denmark under certain conditions,
which require the use of a phytosanitary
certificate and declaration stating the
plants were grown in accordance with
specific conditions, an agreement
between APHIS and the plant protection
service of the country where the plants
are grown, and an agreement between
the foreign plant protection service and
the grower.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection


http://www.regulations.gov/#!documentDetail;D=APHIS-2011-0097-0001
http://www.regulations.gov/#!documentDetail;D=APHIS-2011-0097-0001
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technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.5714285 hours per response.

Respondents: Foreign plant protection
service officials and growers in the
Netherlands and Denmark.

Estimated annual number of
respondents: 20.

Estimated annual number of
responses per respondent: 10.5.

Estimated annual number of
responses: 210.

Estimated total annual burden on
respondents: 120 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 14th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27170 Filed 10-19-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0096]

Notice of Request for Extension of
Approval of an Information Collection;
Hawaiian and Territorial Quarantine
Notices

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations to prevent the interstate
spread of plant pests from the State of
Hawaii and U.S. territories.

DATES: We will consider all comments
that we receive on or before December
19, 2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2011-0096-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0096, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2011-0096 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on regulations for the
interstate movement of fruits and
vegetables from Hawaii and U.S.
territories, contact Mr. David Lamb,
Import Specialist, Regulations, Permits,
and Manuals, PPQ, APHIS, 4700 River
Road, Unit 156, Riverdale, MD 20737;
(301) 734—0627. For copies of more
detailed information on the information
collection, contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 851-2908.
SUPPLEMENTARY INFORMATION:

Title: Hawaiian and Territorial
Quarantine Notices.

OMB Number: 0579-0198.

Type of Request: Extension of
approval of an information collection.

Abstract: As authorized by the Plant
Protection Act (7 U.S.C. 7701 et seq.)
(PPA), the Secretary of Agriculture may
prohibit or restrict the importation,
entry, exportation, or movement in
interstate commerce of any plant, plant
product, biological control organism,
noxious weed, means of conveyance, or
other article if the Secretary determines
that the prohibition or restriction is
necessary to prevent a plant pest or
noxious weed from being introduced
into or disseminated within the United
States. This authority has been
delegated to the Animal and Plant
Health Inspection Service (APHIS),
which administers regulations to
implement the PPA.

Regulations governing the interstate
movement of plants and plant products
from Hawaii and U.S. territories,
including Guam, Puerto Rico, and the
U.S. Virgin Islands, are contained in 7
CFR part 318, ““State of Hawaii and
Territories Quarantine Notices.”

These regulations are necessary to
prevent the interstate spread of plant
pests such as the Mediterranean fruit
fly, the melon fly, the Oriental fruit fly,

green coffee scale, the bean pod borer,
and other plant pests to noninfested
areas of the United States.

Administering these regulations
requires APHIS to collect information
from a variety of individuals who are
involved in growing, packing, handling,
and transporting plants and plant
products. This information serves as
supporting documentation required for
the issuance of forms and documents,
including limited permits, Federal
certificates, compliance agreements, and
applications for transit permits, that
authorize the movement of regulated
articles and is vital to help ensure that
injurious plant pests are not spread
interstate from the State of Hawaii and
U.S. territories to noninfested areas of
the United States.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.7371428 hours per response.

Respondents: State plant health
regulatory officials, irradiation facility
personnel, and individuals involved in
growing, packing, handling, and
transporting plants and plant products.

Estimated annual number of
respondents: 110.

Estimated annual number of
responses per respondent: 38.181818.

Estimated annual number of
responses: 4,200.

Estimated total annual burden on
respondents: 3,096 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual


http://www.regulations.gov/#!documentDetail;D=APHIS-2011-0096-0001
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number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 14th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 201127172 Filed 10-19-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0092]

Importation of Plants for Planting;
Risk-Based Sampling and Inspection
Approach and Propagative Monitoring
and Release Program

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our decision to implement a risk-based
sampling approach for the inspection of
imported plants for planting. In our
previous approach, we inspected 2
percent of consignments of imported
plants for planting regardless of
previous evidence of the risk posed by
the plants for planting. The risk-based
sampling and inspection approach will
allow us to target high-risk plants for
planting for more extensive inspection
to help ensure that plants for planting
infested with quarantine pests do not
enter the United States, while providing
a speedier inspection process for lower-
risk plants for planting. In addition, for
taxa of plants for planting that pose an
extremely low risk, we are establishing
a Propagative Monitoring and Release
Program under which consignments of
those taxa will be periodically
monitored but not every consignment
will be inspected.

FOR FURTHER INFORMATION CONTACT: Mr.
Gordon Muraoka, National Plant
Inspection Station Coordinator, PPQ,
APHIS, 4700 River Road Unit 133,
Riverdale, MD 20737; (301) 734-0932;
or Dr. Mary Palm, Senior Mycologist
and Lab Director, National Identification
Services, Molecular Diagnostic Lab,
PPQ, APHIS, B-580, BARC-East,
Powder Mill Road, Beltsville, MD
20705; (301) 504—7154.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 319 prohibit
or restrict the importation of certain

plants and plant products into the
United States to prevent the
introduction of plant pests that are not
already established in the United States
or plant pests that may be established
but are under official control to
eradicate or contain them within the
United States.

The regulations in “Subpart—Plants
for Planting,” §§319.37 through 319.37—
14 (referred to below as the regulations),
restrict the importation of plants for
planting. Plants for planting is defined
in § 319.37-1 as plants intended to
remain planted, to be planted or
replanted. The definition of plant in that
section includes any plant (including
any plant part) for or capable of
propagation, including a tree, a tissue
culture, a plantlet culture, pollen, a
shrub, a vine, a cutting, a graft, a scion,
a bud, a bulb, a root, and a seed.

All plants for planting imported into
the United States must be presented for
inspection. Inspectors examine the
plants for planting to determine whether
they show any visual evidence of being
infested with quarantine pests or
infected with quarantine pathogens.
After inspection, the plants may be
allowed entry into the United States
(with treatment, if necessary),
destroyed, or reexported, depending on
the results of the inspection.

Plants for planting that are required to
be imported under a written permit
under § 319.37-3(a)(1) through (a)(6)
and that are not from Canada must be
imported or offered for importation at a
U.S. Department of Agriculture (USDA)
plant inspection station. Under
§319.37-3(a)(5), lots of 13 or more
articles (other than seeds, bulbs, or
sterile cultures of orchid plants) from
any country or locality except Canada
may be imported into the United States
only after issuance of a written permit.
Therefore, most consignments of plants
for planting must be imported or offered
for importation at a USDA plant
inspection station. Such stations are
listed in § 319.37—14. Plants for planting
that are offered for inspection at a USDA
plant inspection station are inspected by
Plant Protection and Quarantine (PPQ)
inspectors.

This notice announces our decision to
standardize our approach to sampling
and inspecting consignments of plants
for planting offered for importation at
USDA plant inspection stations based
on the pest risk presented by the plants
for plant for planting.

To this point, PPQ inspectors have
inspected a minimum of 2 percent of
every consignment of plants for planting
presented for inspection. We have
assessed our sampling and inspection
methods and found that we can use our

resources more effectively by targeting
our efforts towards plants for planting
that are known to present a higher risk,
based on past inspection results for
those plants for planting. Such an
approach would be consistent with
International Standard for Phytosanitary
Measures (ISPM) #31, “Methodologies
for Sampling of Consignments.” 1

Therefore, we are standardizing our
sampling and inspection approach to
adjust the intensity of our inspection of
imported plants for planting based on
the risk they present of introducing
quarantine pests into the United States.
We will evaluate the risk associated
with combinations of taxa of plants for
planting and countries from which they
are exported and assign risk ratings to
those articles.

Plants for planting determined to
present an extremely low risk will be
inspected under the Propagative
Monitoring and Release Program
(PMRP). Taxa of plants for planting
included in this program will be
periodically monitored at plant
inspection stations. Not every
consignment of plants for planting
included in the PRMP will be inspected,
but those consignments that are
inspected will be inspected at normal
levels to confirm the plants’ continued
eligibility for the PMRP.

Subsequently, we will also implement
a risk-based sampling plan for all other
plants for planting. We will implement
this approach initially by considering
all taxa of plants for planting to be high
risk. All plants for planting will be
sampled at high risk rates until we have
gathered sufficient data to establish that
the plants for planting present a
medium or low risk.

If a taxon of plants for planting from
a certain country is determined to
present a medium or low risk, it will be
sampled at the plant inspection stations
at a less intensive rate than high-risk
plants for planting. We will continue to
sample some consignments of the taxon
at higher rates to monitor whether the
taxon should still be considered to be
medium or low risk. We will update our
categorizations of taxa regularly in
response to data from all inspections.
This approach will allow us to target
our resources towards taxa of plants for
planting that pose the greatest risk and
thus to provide greater security against
the introduction of quarantine pests into
the United States.

1ISPMs are developed under the auspices of the
International Plant Protection Convention, to which
the United States is a signatory. To view this and
other ISPMs on the Internet, go to http://
www.ippc.int/ and click on the “Adopted
Standards” link under the “Core activities”
heading.


http://www.ippc.int/
http://www.ippc.int/
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For importers of plants for planting,
this approach may increase or decrease
inspection time at the plant inspection
station, depending on the risk level of
the material. We believe this new
sampling and inspection approach will
result in increased effectiveness and
that the difference in inspection time
will be an incentive for importers to
present high-quality, pest-free plants for
planting for inspection at plant
inspection stations.

We plan to implement the PMRP on
October 17, 2011. The risk-based
sampling will be implemented
following further analysis of the
sampling protocol.

Done in Washington, DG, this 14th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27173 Filed 10-19-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0091]

International Sanitary and
Phytosanitary Standard-Setting
Activities

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with legislation
implementing the results of the Uruguay
Round of negotiations under the General
Agreement on Tariffs and Trade, we are
informing the public of the international
standard-setting activities of the World
Organization for Animal Health, the
Secretariat of the International Plant
Protection Convention, and the North
American Plant Protection Organization,
and we are soliciting public comment
on the standards to be considered.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2011-0091-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0091, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://

www.regulations.gov/
#!docketDetail;D=APHIS-2011-0091 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p-m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

FOR FURTHER INFORMATION CONTACT: For
general information on the topics
covered in this notice, contact Mr. John
Greifer, Associate Deputy Administrator
for SPS Management, International
Services, APHIS, room 1132, USDA
South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250; (202) 720-7677.

For specific information regarding
standard-setting activities of the World
Organization for Animal Health, contact
Dr. Michael David, Director,
International Animal Health Standards
Team, National Center for Import and
Export, VS, APHIS, 4700 River Road,
Unit 33, Riverdale, MD 20737-1231;
(301) 734-5324.

For specific information regarding the
standard-setting activities of the
International Plant Protection
Convention or the North American Plant
Protection Organization, contact Ms.
Julie E. Aliaga, Program Director,
International Phytosanitary Standards,
PPQ, APHIS, 4700 River Road, Unit 140,
Riverdale, MD 20737-1236; (301) 734—
0763.

SUPPLEMENTARY INFORMATION:

Background

The World Trade Organization (WTO)
was established as the common
international institutional framework for
governing trade relations among its
members in matters related to the
Uruguay Round Agreements. The WTO
is the successor organization to the
General Agreement on Tariffs and
Trade. U.S. membership in the WTO
was approved by Congress when it
enacted the Uruguay Round Agreements
Act (Pub. L. 103—465), which was
signed into law on December 8, 1994.
The WTO Agreements, which
established the WTO, entered into force
with respect to the United States on
January 1, 1995. The Uruguay Round
Agreements Act amended Title IV of the
Trade Agreements Act of 1979 (19
U.S.C. 2531 et seq.). Section 491 of the
Trade Agreements Act of 1979, as
amended (19 U.S.C. 2578), requires the
President to designate an agency to be
responsible for informing the public of
the sanitary and phytosanitary (SPS)
standard-setting activities of each

international standard-setting
organization. The designated agency
must inform the public by publishing an
annual notice in the Federal Register
that provides the following information:
(1) The SPS standards under
consideration or planned for
consideration by the international
standard-setting organization; and (2)
for each SPS standard specified, a
description of the consideration or
planned consideration of that standard,
a statement of whether the United States
is participating or plans to participate in
the consideration of that standard, the
agenda for U.S. participation, if any, and
the agency responsible for representing
the United States with respect to that
standard.

“International standard” is defined in
19 U.S.C. 2578b as any standard,
guideline, or recommendation: (1)
Adopted by the Codex Alimentarius
Commission (Codex) regarding food
safety; (2) developed under the auspices
of the World Organization for Animal
Health (OIE, formerly known as the
Office International des Epizooties)
regarding animal health and welfare,
and zoonoses; (3) developed under the
auspices of the Secretariat of the
International Plant Protection
Convention (IPPC) in cooperation with
the North American Plant Protection
Organization (NAPPO) regarding plant
health; or (4) established by or
developed under any other international
organization agreed to by the member
countries of the North American Free
Trade Agreement (NAFTA) or the
member countries of the WTO.

The President, pursuant to
Proclamation No. 6780 of March 23,
1995 (60 FR 15845), designated the
Secretary of Agriculture as the official
responsible for informing the public of
the SPS standard-setting activities of
Codex, OIE, IPPC, and NAPPO. The
United States Department of
Agriculture’s (USDA’s) Food Safety and
Inspection Service (FSIS) informs the
public of Codex standard-setting
activities, and USDA’s Animal and
Plant Health Inspection Service (APHIS)
informs the public of OIE, IPPC, and
NAPPO standard-setting activities.

FSIS publishes an annual notice in
the Federal Register to inform the
public of SPS standard-setting activities
for Codex. Codex was created in 1962 by
two United Nations organizations, the
Food and Agriculture Organization
(FAQO) and the World Health
Organization. It is the major
international organization for
encouraging international trade in food
and protecting the health and economic
interests of consumers.
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APHIS is responsible for publishing
an annual notice of OIE, IPPC, and
NAPPO activities related to
international standards for plant and
animal health and representing the
United States with respect to these
standards. Following are descriptions of
the OIE, IPPC, and NAPPO
organizations and the standard-setting
agenda for each of these organizations.
We have described the agenda that each
of these organizations will address at
their annual general sessions, including
standards that may be presented for
adoption or consideration, as well as
other initiatives that may be underway
at the OIE, IPPC, and NAPPO.

The agendas for these meetings are
subject to change, and the draft
standards identified in this notice may
not be sufficiently developed and ready
for adoption as indicated. Also, while it
is the intent of the United States to
support adoption of international
standards and to participate actively
and fully in their development, it
should be recognized that the U.S.
position on a specific draft standard will
depend on the acceptability of the final
draft. Given the dynamic and interactive
nature of the standard-setting process,
we encourage any persons who are
interested in the most current details
about a specific draft standard or the
U.S. position on a particular standard-
setting issue, or in providing comments
on a specific standard that may be under
development, to contact APHIS. Contact
information is provided at the beginning
of this notice under FOR FURTHER
INFORMATION CONTACT.

OIE Standard-Setting Activities

The OIE was established in Paris,
France, in 1924 with the signing of an
international agreement by 28 countries.
It is currently composed of 178
Members, each of which is represented
by a delegate who, in most cases, is the
chief veterinary officer of that country
or territory. The WTO has recognized
the OIE as the international forum for
setting animal health and welfare
standards, reporting global animal
disease events, and presenting
guidelines and recommendations on
sanitary measures relating to animal
health.

The OIE facilitates intergovernmental
cooperation to prevent the spread of
contagious diseases in animals by
sharing scientific research among its
Members. The major functions of the
OIE are to collect and disseminate
information on the distribution and
occurrence of animal diseases and to
ensure that science-based standards
govern international trade in animals
and animal products. The OIE aims to

achieve these through the development
and revision of international standards
for diagnostic tests, vaccines, and the
safe international trade of animals and
animal products.

The OIE provides annual reports on
the global distribution of animal
diseases, recognizes the free status of
Members for certain diseases,
categorizes animal diseases with respect
to their international significance,
publishes bulletins on global disease
status, and provides animal disease
control guidelines to Members. Various
OIE commissions and working groups
undertake the development and
preparation of draft standards, which
are then circulated to Members for
consultation (review and comment).
Draft standards are revised accordingly
and are then presented to the OIE World
Assembly of Delegates (all the Members)
during the General Session, which
meets annually every May, for review
and adoption. Adoption, as a general
rule, is based on consensus of the OIE
membership.

The next OIE General Session is
scheduled for May 20-25, 2012, in
Paris, France. Currently, the Deputy
Administrator for APHIS’ Veterinary
Services program is the official U.S.
Delegate to the OIE. The Deputy
Administrator for APHIS’ Veterinary
Services program intends to participate
in the proceedings and will discuss or
comment on APHIS’ position on any
standard up for adoption. Information
about OIE draft Terrestrial and Aquatic
Animal Health Code chapters may be
found on the Internet at http://
www.aphis.usda.gov/import_export/
animals/oie/ or by contacting Dr.
Michael David (see FOR FURTHER
INFORMATION CONTACT above).

OIE Terrestrial and Aquatic Animal
Health Code Chapters and Appendices
Adopted by the May 2011 General
Session

Over 50 Code chapters were amended,
rewritten, or newly proposed and
presented for adoption at the General
Session. The following Code chapters
are of particular interest to the United
States:

1. Glossary

Several Code chapter definitions were
modified, rewritten, or deleted.
Modified or rewritten definitions
include the definitions for ‘“euthanasia,’
“veterinary legislation,” and “wildlife”.

)

2. Chapter 1.1, Notification of Diseases
and Epidemiological Information

The change in the text of this chapter
helps to clarify the reporting

responsibilities of a Member with
respect to a given notifiable disease.

3. Chapter 6.4, Biosecurity Procedures
in Poultry Production

The text in this chapter was modified
for clarity and completeness in content.

4. Chapter 6.5, Zoning and
Compartmentalization, and Chapter 4.4,
Application of Compartmentalization

The text in these chapters was
modified for clarity in content. No
substantive changes were made to these
chapters.

5. Chapter 6.5, Prevention, Detection
and Control of Salmonella in Poultry

The terms “farm” and
“establishment” were removed and
replaced with “flock.”

6. Chapter 8.1, Anthrax

The changes in the text of this chapter
included the procedures for inactivation
of B. anthracis spores in animal
products.

7. Chapter 8.2, Aujeszky’s Disease

The text in this chapter was modified
to make it consistent with the structure
of other chapters, update the definition
of the disease and clarify what is meant
by affected populations.

8. Chapter 8.5, Foot and Mouth Disease
(FMD)

The text in this chapter was modified
to allow for the option of OIE
endorsement of a Member’s official
FMD control or eradication program.

9. Chapter 8.15, Vesicular Stomatitis

A list of safe commodities that can be
traded regardless of a country’s
vesicular stomatitis status was
incorporated into the chapter.

10. Chapter 10.4, Avian Influenza

Minor changes were made to this
chapter to improve clarity.

11. Chapter 10.13, Newcastle Disease

The text in this chapter was modified
to revise the time-temperature
parameters for inactivation of Newcastle
disease virus in poultry meat.

12. Chapter 12.6, Equine Influenza

The text in this chapter was modified
for clarity.

The following Aquatic Code chapters
are of particular interest to the United
States:

1. Manual Chapter 2.1.1.,
Batrachochytrium Dendrobatidis

This is a new chapter proposed for
adoption in 2011.


http://www.aphis.usda.gov/import_export/animals/oie/
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2. Chapter 6.3., Principles for
Responsible and Prudent use of Anti-
Microbia Agents in Aquatic Animals

Minor changes were made to this
chapter to improve clarity.

3. Chapter 8.2., Infection With
Ranavirus

Conditions are defined to allow
unrestricted international trade in
untested animal products from
countries, zones or compartments not
declared free of Ranavirus.

OIE Terrestrial Animal Health Code
Chapters and Appendices for Future
Review

Existing Terrestrial Animal Health
Code chapters that may be further
revised and new chapters that may be
drafted in preparation for the next
General Session in 2012 include the
following:

e Chapter 1.2, Criteria for listing
diseases.

e Chapter 6.5, Prevention, Detection
and Control of Salmonella in Poultry.
Chapter 8.6, Aujesky’s disease.
Chapter 8.10, Rabies.

Chapter 8.12, Rinderpest.
Chapter 11.3, Bovine brucellosis.
Chapter 12.1, African horse
sickness.

e Chapter 15.2, Classical swine fever.

e Chapter 15.4, Swine Vesicular
Disease.

e Chapter X.X.X, Animal Welfare and
Broiler Chicken Production. (This
proposed chapter that focuses on
establishing standard commercial
poultry production practices was not
adopted to allow for further Member
consultations.)

e Chapter X.X.X. Animal Welfare and
Beef Production. (This will be a new
proposed chapter on standard practices
for commercial beef production.)

OIE Terrestrial Animal Health
Standards Commission Future Work
Program

During the next few years, the OIE
Terrestrial Animal Commission may
address the following issues or establish
ad hoc groups of experts to update or
develop standards for the following
issues:

¢ Diseases of Honey Bees and
Hygiene and disease security
procedures in apiaries.

¢ Epizootic Hemorrhagic Disease.

IPPC Standard-Setting Activities

The IPPC is a multilateral convention
adopted in 1952 for the purpose of
securing common and effective action to
prevent the spread and introduction of
pests of plants and plant products and
to promote appropriate measures for

their control. Under the IPPC, the
understanding of plant protection has
been, and continues to be, broad,
encompassing the protection of both
cultivated and noncultivated plants
from direct or indirect injury by plant
pests. Activities addressed by the IPPC
include the development and
establishment of international plant
health standards, the harmonization of
phytosanitary activities through
emerging standards, the facilitation of
the exchange of official and scientific
information among countries, and the
furnishing of technical assistance to
developing countries that are signatories
to the IPPC.

The IPPC is under the authority of the
Food and Agriculture Organization
(FAQ), and the members of the
Secretariat of the IPPC are appointed by
the FAO. The IPPC is implemented by
national plant protection organizations
(NPPOs) in cooperation with regional
plant protection organizations (RPPOs);
the Commission on Phytosanitary
Measures (CPM, formerly referred to as
the International Commission on
Phytosanitary Measures); and the
Secretariat of the IPPC. The United
States plays a major role in all standard-
setting activities under the IPPC and has
representation on FAO’s highest
governing body, the FAO Conference.

The United States became a
contracting party to the IPPC in 1972
and has been actively involved in
furthering the work of the IPPC ever
since. The IPPC was amended in 1979,
and the amended version entered into
force in 1991 after two-thirds of the
contracting countries accepted the
amendment. More recently, in 1997,
contracting parties completed
negotiations on further amendments
that were approved by the FAO
Conference and submitted to the parties
for acceptance. This 1997 amendment
updated phytosanitary concepts and
formalized the standard-setting
structure within the IPPC. The 1997
amended version of the IPPC entered
into force after two-thirds of the
contracting parties notified the Director
General of FAO of their acceptance of
the amendment in October 2005. The
U.S. Senate gave its advice and consent
to acceptance of the newly revised IPPC
on October 18, 2000. The President
submitted the official letter of
acceptance to the FAO Director General
on October 4, 2001.

The IPPC has been, and continues to
be, administered at the national level by
plant quarantine officials whose
primary objective is to safeguard plant
resources from injurious pests. In the
United States, the national plant
protection organization is APHIS’ Plant

Protection and Quarantine (PPQ)
program. The steps for developing a
standard under the IPPC are described
below.

Step 1: Proposals for a new
international standard for phytosanitary
measures (ISPM) or for the review or
revision of an existing ISPM are
submitted to the Secretariat of the IPPC
in a standardized format on a 2-year
cycle. Alternatively, the Secretariat can
propose a new standard or amendments
to existing standards.

Step 2: After review by the Standards
Committee and the Strategic Planning
and Technical Assistance Working
Group, a summary of proposals is
submitted by the Secretariat to the CPM.
The CPM identifies the topics and
priorities for standard setting from
among the proposals submitted to the
Secretariat and others that may be raised
by the CPM.

Step 3: Specifications for the
standards identified as priorities by the
CPM are drafted by the Standards
Committee. The draft specifications are
subsequently made available to
members and RPPOs for comment (60
days). Comments are submitted in
writing to the Secretariat. Taking into
account the comments, the Standards
Committee finalizes the specifications.

Step 4: The standard is drafted or
revised in accordance with the
specifications by a working group
designated by the Standards Committee.
The resulting draft standard is
submitted to the Standards Committee
for review.

Step 5: Draft standards approved by
the Standards Committee are distributed
to members by the Secretariat and
RPPOs for consultation (100 days).
Comments are submitted in writing to
the Secretariat. Where appropriate, the
Standards Committee may establish
open-ended discussion groups as
forums for further comment. The
Secretariat summarizes the comments
and submits them to the Standards
Committee.

Step 6: Taking into account the
comments, the Secretariat, in
cooperation with the Standards
Committee, revises the draft standard.
The Standards Committee submits the
final version to the CPM for adoption.

Step 7: The ISPM is established
through formal adoption by the CPM
according to Rule X of the Rules of
Procedure of the CPM.

Step 8: Review of the ISPM is
completed by the specified date or such
other date as may be agreed upon by the
CPM.

Each member country is represented
on the CPM by a single delegate.
Although experts and advisors may
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accompany the delegate to meetings of
the CPM, only the delegate (or an
authorized alternate) may represent
each member country in considering a
standard up for approval. Parties
involved in a vote by the CPM are to
make every effort to reach agreement on
all matters by consensus. Only after all
efforts to reach a consensus have been
exhausted may a decision on a standard
be passed by a vote of two-thirds of
delegates present and voting.

Technical experts from the United
States have participated directly in
working groups and indirectly as
reviewers of all IPPC draft standards.
The United States also has a
representative on the Standards
Committee. In addition, documents and
positions developed by APHIS and
NAPPO have been sources of significant
input for many of the standards adopted
to date. This notice describes each of the
IPPC standards currently under
consideration or up for adoption. The
full text of each standard will be
available on the Internet at http://
www.aphis.usda.gov/import_export/
plants/plant exports/
phyto_international standards.shtml.
Interested individuals may review the
standards posted on this Web site and
submit comments via the Web site.

The next CPM meeting is scheduled
for March 26-30, 2012, at FAO
Headquarters in Rome, Italy. The
Deputy Administrator for APHIS’ PPQ
program is the U.S. delegate to the CPM.
The Deputy Administrator intends to
participate in the proceedings and will
discuss or comment on APHIS’ position
on any standards up for adoption. The
agenda for the Fifth Session of the
Commission of Phytosanitary Measures
is as follows:

1. Opening of the session.

2. Adoption of the agenda.

3. Election of the Rapporteur.

4. Report by the CPM chairperson.

5. Report by the Secretariat.

6. Report of the technical consultation
among RPPOs.

7. Report of observer organizations.

8. Goal 1: A robust international
standard-setting and implementation
program.

9. Goal 2: Information exchange
systems appropriate to meet IPPC
obligations.

10. Goal 3: Effective dispute
settlement systems.

11. Goal 4: Improved phytosanitary
capacity of members.

12. Goal 5: Sustainable
implementation of the IPPC.

13. Goal 6: International promotion of
the IPPC and cooperation with relevant
regional and international organizations.

14. Goal 7: Review of the status of
plant protection in the world.

15. Election of the Bureau.

16. Membership of CPM subsidiary
bodies.

17. Calendar.

18. Other business.

19. Date and venue of the next
meeting.

20. Adoption of the report.

It is expected that the following
standards will be sufficiently developed
to be considered by the CPM for
adoption at its 2012 meeting. The
United States, represented by the
Deputy Administrator for APHIS’ PPQ
program, will participate in
consideration of these standards. The
U.S. position on each of these issues
will be developed prior to the CPM
session and will be based on APHIS’
analysis, information from other U.S.
Government agencies, and relevant
scientific information from interested
stakeholders.

1. Integrated measures for plants for
planting in international trade. This
standard outlines the main criteria for
the identification and application of
integrated measures for the production
and international movement of plants
for planting (excluding seeds) as a
pathway. It provides guidance to help
identify and manage pest risks
associated with plants for planting.

2. Systems approach for pest risk
management of fruit flies (Diptera:
Tephritidae). This standard provides
guidelines for the development,
implementation, and verification of
integrated measures in a systems
approach for pest risk management of
fruit flies (Tephritidae) of economic
importance.

New Standard-Setting Initiatives,
Including Those in Development

A number of expert working group
meetings or other technical
consultations will take place during
2011 and 2012 on the topics listed
below. These standard-setting initiatives
are under development and may be
considered for future adoption. APHIS
intends to participate actively and fully
in each of these working groups. The
U.S. position on each of the topics to be
addressed by these various working
groups will be developed prior to these
working group meetings and will be
based on APHIS’ technical analysis,
information from other U.S.
Government agencies, and relevant
scientific information from interested
stakeholders.

1. Establishment and maintenance of
fruit fly quarantine areas within pest
free areas in the event of an outbreak
detection. This draft is proposed as an
Annex to ISPM 26, Establishment of
pest free areas for fruit flies

(Tephritidae). It will provide guidance
on the establishment and maintenance
of regulated areas within pest free areas
(PFA) when fruit fly outbreaks are
detected. It will provide guidance on
phytosanitary measures which are
intended to protect other production
areas and, as far as possible, will allow
for the continuation of fruit and
vegetables production, movement and
handling, treatment, and shipping when
some or all of the components of the
export process are located in the
regulated areas within the PFA.

2. Minimizing pest movement by sea
containers and conveyances in
international trade. The standard will
provide guidance to NPPOs as to
identifying particular pest risks
associated with shipping containers as
pathways in sea and overland transport
between countries; identifying
appropriate phytosanitary measures to
mitigate such risks, in particular prior to
export, including procedures for
packing and cleaning of the interior and
exterior of shipping containers, as well
as inspection and measures related to
the area surrounding packing, storage
and loading locations; and identifying
verification procedures. The purpose of
this standard is to minimize the risk of
quarantine pests moved as contaminants
with shipping containers, irrespective of
the cargo carried. The standard should
provide guidance as to how appropriate
pest risk management can be achieved
with minimum impediment to efficient
movement and management of shipping
containers.

For more detailed information on the
above topics, which will be addressed
by various working groups established
by the CPM, contact Ms. Julie E. Aliaga
(see FOR FURTHER INFORMATION CONTACT
above).

APHIS posts draft standards on the
Internet (http://www.aphis.usda.gov/
import _export/plants/plant exports/
phyto_international standards.shtml) as
they become available and provides
information on the due dates for
comments. Additional information on
IPPC standards is available on the IPPC
Web site at http://www.ippc.int/IPP/En/
default.htm. For the most current
information on official U.S.
participation in IPPC activities,
including U.S. positions on standards
being considered, contact Ms. Julie E.
Aliaga (see FOR FURTHER INFORMATION
CONTACT above). Those wishing to
provide comments on any of the areas
of work being undertaken by the IPPC
may do so at any time by responding to
this notice (see ADDRESSES above) or by
providing comments through Ms.
Aliaga.
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NAPPO Standard-Setting Activities

NAPPO, a regional plant protection
organization created in 1976 under the
IPPC, coordinates the efforts among
Canada, the United States, and Mexico
to protect their plant resources from the
entry, establishment, and spread of
harmful plant pests, while facilitating
intra- and inter-regional trade. NAPPO
conducts its business through panels
and annual meetings held among the
three member countries. The NAPPO
Executive Committee charges individual
panels with the responsibility for
drawing up proposals for NAPPO
positions, policies, and standards. These
panels are made up of representatives
from each member country who have
scientific expertise related to the policy
or standard being considered. Proposals
drawn up by the individual panels are
circulated for review to Government and
industry officials in Canada, the United
States, and Mexico, who may suggest
revisions. In the United States, draft
standards are circulated to industry,
States, and various government agencies
for consideration and comment. The
draft standards are posted on the
Internet at http://www.aphis.usda.gov/
import_export/plants/plant exports/
phyto_international standards.shtml.
Once revisions are made, the proposal is
sent to the NAPPO Working Group and
the NAPPO Standards Panel for
technical reviews, and then to the
Executive Committee for final approval,
which is granted by consensus.

The annual NAPPO meeting is
scheduled for October 17 to 21, 2011, in
Merida, Yucatan, Mexico. The NAPPO
Executive Committee meeting will take
place on October 17, 2011. The
Associate Deputy Administrator for PPQ
is a member of the NAPPO Executive
Committee. The Associate Deputy
Administrator intends to participate in
the proceedings and will discuss or
comment on APHIS’ position on any
standard up for adoption or any
proposals to develop new standards.

Below is a summary of current panel
assignments as they relate to the
ongoing development of NAPPO
standards. The United States (i.e.,
USDA/APHIS) intends to participate
actively and fully in the work of each of
these panels. The U.S. position on each
topic will be guided and informed by
the best scientific information available
on each of these topics. For each of the
following panels, the United States will
consider its position on any draft
standard after it reviews a prepared
draft. Information regarding the
following NAPPO panel topics,
assignments, activities, and updates on
meeting times and locations may be

obtained from the NAPPO homepage at
http://www.nappo.org or by contacting
Ms. Julie E. Aliaga (see FOR FURTHER
INFORMATION CONTACT above).

1. Accreditation Panel

The panel will perform an in-depth
audit of the Mexican NPPO’s adherence
to Regional Standard for Phytosanitary
Measures (RSPM) 9, ‘“‘Authorization of
laboratories for phytosanitary testing”
and review the audit training program
with a view to establish a harmonized
approach for NAPPO countries.

2. Biological Control Panel

The panel will investigate possible
biological control strategies for the
Emerald Ash Borer; review the draft
regional standard on “Guidelines for
shipment of biological control agents
among NAPPO countries” and, in
collaboration with the Pest Risk
Analysis panel, will assess the risks
associated with the importation of bee
pollen and royal jelly diverted for use in
pollination and recommend
management measures.

3. Citrus Panel

The panel will conclude sampling
procedures for citrus propagative
material for the detection of
Huanglongbing (HLB) as part of the
diagnostic procedure and organize a
second international workshop on citrus
quarantine pests. Subjects to be covered
would include: HLB, citrus black spot,
citrus leprosis, citrus canker, and citrus
variegated chlorosis.

4. Electronic Phytosanitary Certification
Panel

The panel will participate in the
international development of electronic
certification towards a functioning
regional and global e-certification
capability; finalize the review of the
United Nations Centre for Trade
Facilitation and Electronic Business
(UN/CEFACT) data mapping, preparing
data mapping for phytosanitary
certificates; and consolidate previously
developed documents into an e-
certification technical guide to be
further discussed with members of the
international e-certification working
groups.

5. Forestry Panel

The panel will work on completing
the drafting of a standard for regulating
the movement of wooden articles
intended for indoor and outdoor use;
complete the drafting of a standard on
the movement of Christmas trees within
the NAPPO region; deliver a workshop
related to the import and export of
Christmas trees within and from the

NAPPO region; review and comment on
forest-related international standards
being developed by the IPPC, in
particular a proposed standard on the
international movement of wood. The
panel will prepare a discussion paper
reviewing the applicability of current
standards for heat treatment of wood
and wood packaging in relation to
emerging information that certain insect
species appear to be thermo-tolerant.

6. Fruit Panel

The panel will develop a strategy to
mitigate the risk of introduction of
Lobesia botrana into NAPPO countries,
including measures to deal with a
possible outbreak; determine
appropriate phytosanitary measures
against Drosophila suzukii for trade in
products which are hosts; complete
RSPM 34, “Guidelines to develop and
apply phytosanitary protocol treatments
for arthropod pests for fruits and
vegetables,” and complete the technical
advisory group documents on
Rhagoletis and Tetranychus trapping.

7. Grains Panel

The panel will contribute to the
organization (agenda and speakers) of
the IPPC workshop on the international
movement of grain, to be held in Canada
in late 2011.

8. Invasive Species Panel

The panel will develop a pathway risk
analysis standard with support from the
PRA panel; complete the discussion
paper describing NAPPO’s role in
invasive alien species including
documentation of relevant Federal
legislative authority for regulation of
both terrestrial and aquatic plants in
North America; and collaborate with the
PRA panel to review the scientific
literature on climate change and
complete the discussion paper on its
pertinence to the PRA process.

9. Pest Risk Analysis Panel

The panel will complete the
discussion paper on the potential for
climate change to affect the ability of
pests to spread and establish in new
areas, including the implications for the
current PRA process, with assistance
from the Invasive Species panel; assist
the Biological Control panel by
assessing the risks associated with
importation of bee pollen into NAPPO
countries; complete a discussion paper
summarizing the risk associated with
the movement of wooden articles
intended for indoor and outdoor use;
and complete the development of the
PRA format including risk-ranking
guidelines.
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10. Phytosanitary Alert System (PAS)
Panel

The panel will prepare a checklist of
alert sources and ensure that all
available sources are being utilized but
not duplicated; coordinate outreach
with other related Web sites and link
them to the PAS; evaluate whether users
are visiting the resources page on the
PAS Web site and determine whether
this page should continue to be
maintained; post pest reports and alerts
to the NAPPO PAS Web site and
prepare guidelines for the development
of pest alerts.

11. Plants for Planting

The panel will organize information
exchange among Government and
industry in NAPPO countries to
encourage progress towards
implementation of RSPM 24,
“Integrated pest risk management
measures for the importation of plants
for planting into NAPPO member
countries”’; complete the pest list
annexes; complete development of a
protocol for hot water treatment of
grapevines to control Phylloxera; and
review and update RSPM 18,
“Guidelines for phytosanitary action
following detection of Plum Pox Virus.”

12. Potato Panel

The panel will develop a NAPPO
diagnostic protocol for Ralstonia
solanacearum Race 3 Biovar 2; develop
a NAPPO discussion paper on the
efficacy of potato sprout inhibitors;
gather the most recent information
potato virus Y and identify the strains
of concern to the NAPPO region based
on biological and economic factors; and
complete the review of RSPM 3,
“Guidelines for movement of potatoes
into a NAPPO member country.”

13. Seeds Panel

The panel will complete the NAPPO
regional standard on seed movement;
continue to collaborate with COSAVE
on North-South seed trade facilitation;
support efforts in the development of an
international standard for seed; and
prepare an agenda and speakers for a
symposium on seed movement for the
2011 NAPPO Annual meeting.

14. Standards Panel

The panel will coordinate the review
of new and amended NAPPO standards,
diagnostic and treatment protocols, and
implementation plans; provide updates
on NAPPO standards and ISPMs for the
NAPPO Newsletter; maintain the
NAPPO Glossary; and provide a formal
description of responsibilities for the
panel.

The PPQ) Associate Deputy
Administrator, as the official U.S.
delegate to NAPPO, intends to
participate in the adoption of these
regional plant health standards,
including the work described above,
once they are completed and ready for
such consideration.

The information in this notice
contains all the information available to
us on NAPPO standards currently under
development or consideration. For
updates on meeting times and for
information on the working panels that
may become available following
publication of this notice, go to the
NAPPO Web site on the Internet at
http://www.nappo.org or contact Ms.
Julie Aliaga (see FOR FURTHER
INFORMATION CONTACT above).
Information on official U.S.
participation in NAPPO activities,
including U.S. positions on standards
being considered, may also be obtained
from Ms. Aliaga. Those wishing to
provide comments on any of the topics
being addressed by any of the NAPPO
panels may do so at any time by
responding to this notice (see
ADDRESSES above) or by transmitting
comments through Ms. Aliaga.

Done in Washington, DC, this 14th day of
October 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-27174 Filed 10-19-11; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 64—2011]

Foreign-Trade Zone 272—Counties of
Lehigh and Northampton, PA;
Application for Reorganization/
Expansion Under Alternative Site
Framework

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the Lehigh Valley
Economic Development Corporation,
grantee of FTZ 272, requesting authority
to reorganize and expand the zone
under the alternative site framework
(ASF) adopted by the Board (74 FR
1170, 1/12/09 (correction 74 FR 3987, 1/
22/09); 75 FR 71069-71070, 11/22/10).
The ASF is an option for grantees for the
establishment or reorganization of
general-purpose zones and can permit
significantly greater flexibility in the
designation of new ‘“‘usage-driven” FTZ
sites for operators/users located within

a grantee’s “‘service area’” in the context

of the Board’s standard 2,000-acre
activation limit for a general-purpose
zone project. The application was
submitted pursuant to the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on October 13, 2011.

FTZ 272 was approved by the Board
on April 5, 2007 (Board Order 1502, 72
FR 18960, 04/16/07), and expanded on
February 13, 2009 (Board Order 1605,
74 FR 8903, 02/13/09), and on May 13,
2010 (Board Order 1679, 75 FR 29975—
29976, 05/28/10).

The current zone project includes the
following sites: Site 1 (727 acres)—
Lehigh Valley Industrial Park VII at
Bethlehem Commerce Center, 1805 E,
4th St., Bethlehem; Site 2 (96 acres)—
Arcadia East Industrial Park (Lot 3),
Route 512 and Silver Crest Rd., East
Allen Township; Site 3 (83 acres)—
Arcadia West Industrial Park (Lots 2, 5,
6 and 7), I-78 and Route 863,
Weisenburg Township; Site 4 (226
acres)—West Hills Business Center, I-78
and Route 863, Weisenburg Township;
Site 5 (399 acres)—Liberty Business
Center, Industrial Blvd. and Boulder Dr.,
Breinigsville; Site 6 (183 acres)—Lehigh
Valley West Corporate Center, Nestle
Way and Schantz Rd., Breinigsville; Site
7 (213 acres)—LogistiCenter, 4950
Hanoverville Rd., Bethlehem; Site 8
(163 acres)—ProLogis Park 33, 3819 and
3850 ProLogis Parkway, Lower
Nazareth; and, Site 9 (442 acres)—
Majestic Bethlehem Center, 3001
Commerce Blvd., Bethlehem.

The grantee’s proposed service area
under the ASF would be the Counties of
Lehigh and Northampton, Pennsylvania,
as described in the application. If
approved, the grantee would be able to
serve sites throughout the service area
based on companies’ needs for FTZ
designation. The proposed service area
is within and adjacent to the Lehigh
Valley Customs and Border Protection
port of entry.

The applicant is requesting authority
to reorganize its existing zone project to
remove Sites 2—4 and to include existing
sites 1, 5, 6, 7, 8, and 9 as magnet sites.
The ASF allows for the possible
exemption of one magnet site from the
“sunset” time limits that generally
apply to sites under the ASF, and the
applicant proposes that Site 1 be so
exempted. The applicant is also
requesting approval of the following
initial “usage-driven” site: Proposed
Site 10 (21 acres)—Sigma Aldrich
Chemical Company, 6950 Ambassador
Drive, Allentown, Lehigh County,
Pennsylvania. Because the ASF only
pertains to establishing or reorganizing
a general-purpose zone, the application
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would have no impact on FTZ 272’s
authorized subzone.

In accordance with the Board’s
regulations, Kathleen Boyce of the FTZ
Staff is designated examiner to evaluate
and analyze the facts and information
presented in the application and case
record and to report findings and
recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is December 19, 2011.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period to January 3,
2012.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue NW., Washington,
DC 20230-0002, and in the ‘“Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz. For further
information, contact Kathleen Boyce at
Kathleen.Boyce@trade.gov or (202) 482—
1346.

Dated: October 13, 2011.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2011-27213 Filed 10-19-11; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Partial Preliminary
Results, Rescission of, and Intent To
Rescind, in Part, the 2009-2010
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on fresh
garlic from the People’s Republic of
China (PRC) covering the period of
review (POR) of November 1, 2009,
through October 31, 2010. The
Department initiated this review for 112
producers/exporters (companies).® The

1We also initiated a review of Zhengzhou Dadi.
However, the responses of Shenzhen Xinboda, a
mandatory respondent, indicate that Zhengzhou

Department is issuing partial
preliminary results for the PRC-wide
entity only, which includes the seven
companies listed in Appendix III. Based
on timely withdrawals of requests for
review, the Department is now
rescinding the review with respect to 84
companies which are listed in
Appendix I. The Department also
preliminarily determines that a
rescission of the administrative review
is warranted with respect to 14
companies which each timely submitted
a “no shipment” certification. The
intent to rescind is applicable to the
companies listed in Appendix II. In
addition, there are seven companies
which the Department determines are
subject to the PRC-wide entity rate and
which are subject to these partial
preliminary results. These seven
companies are listed in Appendix IIL
Accordingly, 21 companies are subject
to these partial preliminary results and
the intent to rescind the administrative
review and are listed in Appendix IV.
The Department is issuing these
partial preliminary results based on
unique circumstances that have raised
concerns with respect to enforcement of
the antidumping duty order.
Specifically, there are two mandatory
respondents who are not participating
in this review. Because these two
companies have failed to establish their
eligibility for a separate rate, the
Department preliminarily determines
that each of these companies are part of
the PRC-wide entity. Thus, each
company’s current cash deposit rate is
much lower than the rate preliminarily
determined to be applicable to their
entries. While such circumstances do
not normally warrant issuance of partial
preliminary results, there are unique
and serious enforcement concerns that
warrant issuing preliminary results for
certain companies at this time. A more
detailed explanation of the disposition
of each of the above companies is set
forth below.2 The remaining seven
companies under review will be covered
in a separate partial preliminary results
of review, and are listed in Appendix V.

Dadi is its affiliated producer. As such, we will

address Zhenghou Dadi in the context of our
analysis of Shenzhen Xinboda. We do not include
Zhengzhou Dadi in our company counts in this
notice.

2The specific facts underlying the Department’s
decision for issuing these partial preliminary results
are business proprietary. See Memorandum to The
File, Through Barbara E. Tillman, Director, AD/CVD
Operations, Office 6, Import Administration, and
Thomas Gilgunn, Program Manager, AD/CVD
Operations, Office 6, From: Scott Lindsay, Case
Analyst, AD/CVD Operations, Office 6, Subject:
Discussion of Business Proprietary Information for
Partial Preliminary Results of Administrative
Review for Fresh Garlic from the People’s Republic
of China, dated concurrently with this notice.

The preliminary results of review for
these seven remaining companies are
currently due November 10, 2011.

The Department invites interested
parties to comment on these partial
preliminary results for the PRC-wide
entity and on our intent to rescind the
administrative review of the 14
companies which certified “no
shipments.” If the partial preliminary
results for the PRC-wide entity are
adopted in the partial final results, the
Department will instruct U.S. Customs
and Border Protection (CBP) to assess
antidumping duties on all appropriate
entries of subject merchandise during
the POR.

DATES: Effective Date: October 20, 2011.
FOR FURTHER INFORMATION CONTACT:
Scott Lindsay or Lingjun Wang, AD/
CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-0780 and (202)
482-2316.

SUPPLEMENTARY INFORMATION:

Background

On November 16, 1994, the
Department published in the Federal
Register the antidumping duty order on
fresh garlic from the PRC.3 On
November 1, 2010, the Department
published a notice of opportunity to
request an administrative review of the
antidumping duty order on fresh garlic
from the PRC for the period November
1, 2009, through October 31, 2010.%2 On
November 16, 26, 29, and 30, 2010,
eight companies timely requested the
Department to review their exports of
subject merchandise: (1) Chengwu
County Yuanxiang Industry &
Commerce Co., Ltd.; (2) Hebei Golden
Bird Trading Co., Ltd. (Golden Bird); (3)
Henan Weite Industrial Co., Ltd.; (4)
Jinan Farmlady Trading Co., Ltd.
(Farmlady); (5) Qingdao Xintianfeng
Foods Co., Ltd.; (6) Shenzhen Xinboda
Industrial Co., Ltd. (Xinboda); (7)
Weifang Honggiao International Logistic
Co., Ltd. (Honggiao); (8) Zhengzhou
Harmoni Spice Co., Ltd. (Harmoni).

On November 30, 2010, the Fresh
Garlic Producers Association (FGPA)
and its individual members °
(collectively, Petitioners) timely

3 See Antidumping Duty Order: Fresh Garlic From
the People’s Republic of China, 59 FR 59209
(November 16, 1994).

4 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation: Opportunity
To Request Administrative Review, 75 FR 67079
(November 1, 2010).

5 The individual members of the FGPA are
Christopher Ranch L.L.C., The Garlic Company,
Valley Garlic, and Vessey and Company, Inc.
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requested that the Department conduct
an administrative review of 112
companies.® On December 28, 2011, the
Department published a notice of
initiation of administrative review with
respect to 112 companies.”

On March 28, 2011, Petitioners timely
withdrew their requests to review 84 of
the 112 companies they initially
requested, including Harmoni. See
Attachment I. Harmoni also withdrew
its own review request. On March 31,
2011, Honggiao also withdrew its own
review request and claimed that
Petitioners also withdrew their request
to review Honggiao. On April 5, 2011,
Petitioners responded to Honggiao’s
withdrawal, stating that Petitioners did
not withdraw their review request for
Honggiao. On April 15, 2011, the
Department notified Honggiao that it
continues to be included in the review.8

On November 30, 2010, Jining Yongjia
Trade Co., Ltd. (Yongjia), Qingdao
Tiantaixing Foods Co., Ltd. (QTF),
Weifang Chenglong Import & Export Co.,
Ltd. (Chenglong), Jining Yifa Garlic
Produce Co., Ltd. (Yifa), Jinxiang Hejia
Co., Ltd. (Hejia), Qingdao Sea-line
International Trading Co., Ltd. (Sea-
line), Shenzhen Bainong Co., Ltd.
(Bainong) each timely certified that it
had no shipments during the POR. On
this same date, Yantai Jinyan Trading
Co., Ltd. (Yantai) certified that it made
no shipments during the period June 1,
2010, through October 31, 2010. On
January 18, 2011, Jinxiang Chengda
Import & Export Co., Ltd. (Chengda),
Jinxiang Yuanxin Import & Export Co.,
Ltd. (Yuanxin), and Zhengzhou Yuanli
Trading Co., Ltd. (Yuanli) each timely
certified that it had no shipments during
the POR. On January 24, 2011,
Shandong Wonderland Organic Food
Co., Ltd. (Wonderland) and XuZhou
Simple Garlic Industry Co., Ltd.
(Simple) each timely certified that it had
no shipments during the POR. On
February 3, 2011, Shanghai LJ
International Trading Co., Ltd.
(Shanghai L]) timely certified that it had
no shipments during the POR. On
February 24, 2011, Zhengzhou Huachao
Industrial Co., Ltd. (Huachao) timely
certified that it had no shipments during
the POR.

On January 5, 2011, the Department
released CBP data for U.S. garlic imports
from the PRC during the POR under

6 These 112 companies include the eight
companies that requested their own reviews.

7 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 75 FR 81565,
81568—81569 (December 28, 2010) (Initiation
Notice).

8 See the Department’s April 15, 2011 letter to
Honggiao.

Administrative Protective Order (APO),
and invited comments regarding the
data and respondent selection. No
parties commented. On March 4, 2011,
the Department selected five companies
as mandatory respondents: (1) Golden
Bird; (2) Longtai; (3) Xinboda; (4)
Honggqiao; (5) Harmoni.?

On March 14, 2011, the Department
issued the Non-Market Economy
Antidumping Duty Questionnaire
(Initial Questionnaire) to the five
mandatory respondents. On March 30,
2011, Harmoni notified the Department
that it would not submit a questionnaire
response because it anticipated that the
Department would rescind its review
since Petitioners and Harmoni had each
withdrawn their requests for review
with respect to Harmoni (on March 28,
2011 and March 31, 2011, respectively).
On April 25 and May 18, 2011, Golden
Bird and Xinboda each submitted
responses to Section A, C and D of the
questionnaire.1© On April 25, 2011,
Honggiao informed the Department that
it would not respond to the Initial
Questionnaire.1* Longtai did not
respond to the Initial Questionnaire nor
did it request any extension of time to
respond to the questionnaire.

On April 6, 2011, Petitioners placed
on the record the CBP data that the
Department released in the new shipper
review which covered the first six
months of the POR. On April 7, 2011,
the Department placed additional CBP
data on the record. On April 15, 2011,
Petitioners met with the Department
regarding the possible selection of
additional mandatory respondents.12 On
May 9, 2011, Petitioners requested the
Department to select additional
mandatory respondents.?3 On May 17,
2011, Farmlady opposed Petitioners’
request to select it as one of the
additional mandatory respondents. On
May 25, 2011, Yantai requested to be a
mandatory respondent. The Department
did not select any additional mandatory
respondents.

9 See Memorandum to Barbara E. Tillman,
Through Thomas Gilgunn, From Nicholas
Czajkowski, Re: Antidumping Administrative
Review of Fresh Garlic from the People’s Republic
of China: Respondent Selection Memorandum
(March 4, 2011).

10 The Department granted several extensions for
various sections of the Initial Questionnaire.

11 See Honggiao’s April 25, 2011 letter to the
Department.

12 See Memorandum to the File, Re: Meeting with
Counsel for the Petitioners: Administrative Review
of the Antidumping duty Order on Fresh Garlic
from China (11/01/09-10/30/10) [April 18, 2011).

13 Petitioners argued that the Department should
select the three next largest exporters, during the
POR, to serve as mandatory respondents in this
review.

Scope of the Order

The products covered by the order are
all grades of garlic, whole or separated
into constituent cloves, whether or not
peeled, fresh, chilled, frozen,
provisionally preserved, or packed in
water or other neutral substance, but not
prepared or preserved by the addition of
other ingredients or heat processing.
The differences between grades are
based on color, size, sheathing, and
level of decay. The scope of the order
does not include the following: (a)
Garlic that has been mechanically
harvested and that is primarily, but not
exclusively, destined for non-fresh use;
or (b) garlic that has been specially
prepared and cultivated prior to
planting and then harvested and
otherwise prepared for use as seed. The
subject merchandise is used principally
as a food product and for seasoning. The
subject garlic is currently classifiable
under subheadings 0703.20.0010,
0703.20.0020, 0703.20.0090,
0710.80.7060, 0710.80.9750,
0711.90.6000, and 2005.90.9700 of the
Harmonized Tariff Schedule of the
United States (HTSUS).

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of the order is dispositive. In
order to be excluded from the order,
garlic entered under the HTSUS
subheadings listed above that is (1)
mechanically harvested and primarily,
but not exclusively, destined for non-
fresh use or (2) specially prepared and
cultivated prior to planting and then
harvested and otherwise prepared for
use as seed must be accompanied by
declarations to U.S. Customs and Border
Protection to that effect.

Partial Rescission of the Administrative
Review

Pursuant to 19 CFR 351.213(d)(1), the
Secretary will rescind an administrative
review, in whole or in part, if a party
that requested a review withdraws the
request within 90 days of the date of
publication of notice of initiation of the
requested review.

For all but one of the 84 companies,
Petitioners were the only party that
requested the review. The remaining
company, Harmoni, also self-requested a
review. As mentioned above, on March
28, 2011 and March 31, 2011, within the
90 days of publication of the notice of
initiation, Petitioners and Harmoni each
timely withdrew their respective review
requests for Harmoni.14 Therefore, the

14On March 31, 2011, Golden Bird urged the
Department to determine whether Harmoni had any
business dealings with Petitioners before any final
Continued
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Department is rescinding this review
with respect to 84 companies in
accordance with 19 CFR 351.213(d)(1).
See Appendix I

Intent To Rescind, in Part, the
Administrative Review

Pursuant to 19 CFR 351.213(d)(3), the
Department may rescind a review where
there are no exports, sales, or entries of
subject merchandise during the
respective POR. In the Initiation Notice,
the Department stated that any company
named in the notice of initiation that
had no exports, sales, or entries during
the POR should notify the Department
within 60 days of publication of the
Initiation Notice in the Federal Register.
The Department stated that it would
consider rescinding the review only if
the company submitted a properly filed
and timely statement certifying that it
had no exports, sales, or entries of
subject merchandise during the POR.
See Initiation Notice. The deadline to
submit “no shipment” certifications was
February 26, 2011.

When examining a no-shipment
certification, the Department’s practice
is to: (1) Review the respondent’s no
shipment claim; (2) examine CBP entry
data to determine whether these data are
consistent with the claim; and (3) send
a “No Shipment Inquiry” to CBP
requesting that CBP notify the
Department if it has evidence of
shipments from the company making
the claim. If, after taking these three
steps, the Department finds no evidence
to indicate that the companies at issue
had exports, entries, or sales of subject
merchandise under the order during the
POR, the Department preliminarily
rescinds its review, pursuant to 19 CFR
351.213(d)(3).15

As noted above, (1) Yongjia, (2) QTF,
(3) Chenglong, (4) Yifa, (5) Hejia, (6)
Sea-line, (7) Bainong, (8) Chengda, (9)
Yuanxin, (10) Yuanli, (11) Wonderland,
(12) Simple, (13) Shanghai L], and (14)
Huachao each timely certified that it
had no shipments during the POR.
Yantai also submitted a no-shipment
certification covering the period June 1,
2010, through October 31, 2010.
However, during the period November

rescission. The regulations are clear that so long as
the parties that requested the review timely
withdraw the request, the Secretary will rescind the
review. Since both withdrawal requests were
timely, the Department has no basis to evaluate the
reasoning behind a party’s decision to withdraw its
request. Furthermore, Golden Bird provided no
evidence to support its claim that there have been
business dealings between Petitioners and Harmoni.

15 See, e.g., Fresh Garlic From the People’s
Republic of China: Final Results and Partial
Rescission of the 13th Antidumping Duty
Administrative Review and New Shipper Reviews,
74 FR 29174 (June 19, 2009)(Garlic 13).

1, 2009, through May 31, 2010, subject
merchandise produced/exported by
Yantai did enter the United States for
consumption.® As such, the
Department is not intending to rescind
the review with respect to Yantai.

The Department has reviewed all
relevant no-shipment claims, has
examined the CBP entry data, and sent
no-shipment inquiries to CBP for each
of these companies. In the no-shipment
inquiries, we requested CBP to provide
any information regarding entries by
these companies during the POR within
10 days. We did not receive any
responses from CBP to our no-shipment
inquiries. After taking these steps, we
have found no evidence that any of the
above-noted fourteen companies made
shipments during the POR. Therefore,
pursuant to 19 CFR 357.213(d)(3), the
Department is preliminarily rescinding
the review with respect to Yongjia, QTF,
Chenglong, Yifa, Hejia, Sea-line,
Bainong, Chengda, Yuanxin, Yuanli,
Wonderland, Simple, Shanghai L], and
Huachao.

PRC-Wide Entity

Honggiao and Longtai were selected
as mandatory respondents in this
review. In this review, Honggiao timely
filed a Separate Rate Certification, but
did not respond to the Initial
Questionnaire.1” Longtai neither filed a
Separate Rate Certification nor
responded to the Initial Questionnaire.
Therefore, the Department finds that
Honggiao and Longtai failed to establish
eligibility for separate rate status and
thus are properly considered part of the
PRC-wide entity for purposes of these
partial preliminary results.18

In addition, the Department initiated
a review of five companies which were
not selected as mandatory respondents
and which did not file a Separate Rate
Certification or Separate Rate
Application to demonstrate eligibility
for separate rate status. Furthermore,
none of these five companies properly
filed a timely statement certifying that it
had no exports, sales, or entries of
subject merchandise during the POR.
Therefore, the Department finds that

16 See Fresh Garlic From the People’s Republic of
China: Final Rescission of New Shipper Reviews of
Jining Yifa Garlic Produce Co., Ltd., Shenzhen
Bainong Co., Ltd., and Yantai Jinyan Trading Inc.,
76 FR 52315 (August 22, 2011).

17 As discussed above, Honggiao informed the
Department that it would not participate in this
review on April 25, 2011.

18 The Initiation Notice states “for exporters and
producers who submit a separate-rate status
application or certification and subsequently are
selected as mandatory respondents, these exporters
and producers will no longer be eligible for
separate-rate status unless they respond to all parts
of the questionnaire as mandatory respondents.”

these companies are part of the PRC-
wide entity.1® See Appendix III for a
complete list of companies that are part
of the PRC-wide entity.

Use of Facts Otherwise Available and
Adverse Facts Available (AFA)

Section 776(a) of the Act provides that
the Department shall apply “facts
otherwise available” if (1) necessary
information is not on the record, or (2)
an interested party or any other person
(A) withholds information that has been
requested, (B) fails to provide
information within the deadlines
established, or in the form and manner
requested by the Department, subject to
subsections (c)(1) and (e) of section 782
of the Act, (C) significantly impedes a
proceeding, or (D) provides information
that cannot be verified as provided by
section 782(i) of the Act.

Section 776(b) of the Act further
provides that the Department may use
an adverse inference in applying the
facts otherwise available when a party
has failed to cooperate by not acting to
the best of its ability to comply with a
request for information. Such an adverse
inference may include reliance on
information derived from the petition,
the final determination, a previous
administrative review, or other
information placed on the record.

Where the Department determines
that a response to a request for
information does not comply with the
request, section 782(d) of the Act
provides that the Department will so
inform the party submitting the
response and will, to the extent
practicable, provide that party the
opportunity to remedy or explain the
deficiency. If the party fails to remedy
the deficiency within the applicable
time limits and subject to section 782(e)
of the Act, the Department may
disregard all or part of the original and
subsequent responses, as appropriate.

Section 782(e) of the Act provides that
the Department ‘‘shall not decline to
consider information that is submitted
by an interested party and is necessary
to the determination but does not meet
all applicable requirements established
by the administering authority” if the
information is timely, can be verified, is
not so incomplete that it cannot be used,
and if the interested party acted to the
best of its ability in providing the
information. Where all of these
conditions are met, the statute requires
the Department to use the information

19 See, e.g., Fresh Garlic From the People’s
Republic of China: Final Results and Final
Rescission, in Part, of the 2008-2009 Antidumping
Duty Administrative Review, 76 FR 37321 (June 27,
2011) (Garlic 15) (finding non-respondent
companies to be part of the PRC-wide entity).
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supplied if it can do so without undue
difficulties.

Application of AFA to the PRC-Wide
Entity

Honggiao and Longtai were selected
as mandatory respondents, but neither
company responded to the Initial
Questionnaire. As such, neither
company has established its eligibility
for separate rate status, and thus both
companies are properly considered part
of the PRC-wide entity for purposes of
these preliminary results. Moreover,
because the PRC-wide entity, which
includes these two companies, withheld
or failed to timely provide requested
information, the information necessary
for the Department to conduct the
analysis is not available on the record.
Moreover, the decision to not respond to
the Initial Questionnaire constitutes a
refusal to participate in the review and
significantly impeded the proceeding.
The PRC-wide entity, which includes
Honggiao and Longtai, neither requested
an extension nor stated it was having
difficulties in responding to the Initial
Questionnaire. In fact, Honggiao clearly
announced its intent to not participate
in this review by its letter of April 25,
2011.

Had the PRC-wide entity, which
includes Honggiao and Longtai,
participated in the review, the
Department may have had the
opportunity to calculate a margin.
Pursuant to section 776(a) of the Act,
however, as a result of the PRC-wide
entity’s failure to participate, the
Department shall use facts otherwise
available to reach the applicable
determination.

Because of the PRC-wide entity’s
complete failure to respond to the Initial
Questionnaire, the Department finds
that it has failed to cooperate by not
acting to the best of its ability to comply
with the Department’s request for
information. Pursuant to section 776(b)
of the Act, the Department shall use an
inference that is adverse to the interest
of this entity.

The PRC-wide entity, which includes
Honggiao and Longtai, has failed to
provide requested information, which
was in the sole possession of each
respondent and could not be obtained
otherwise. The refusal to provide the
requested information constitutes
circumstances under which it is
reasonable to conclude that less than
full cooperation has been shown.20

20 See Nippon Steel Corporation v. United States,
337 F.3d 1373, 1383 (Fed. Cir. 2003), where the
Court of Appeals for the Federal Circuit (CAFE)
provided an explanation of the “failure to act to the
best of its ability”’ standard noting that the
Department need not show intentional conduct

Therefore, the Department preliminarily
determines to use an adverse inference
in selecting from among the facts
otherwise available. By using an
inference that is adverse to the interests
of the PRC-wide entity, the Department
ensures the companies which comprise
the entity will not obtain a more
favorable result by failing to cooperate
than had they cooperated fully in the

review.
Selection of AFA Rates

In deciding which facts to use as
AFA, section 776(b) of the Act and 19
CFR 351.308(c)(1) provide that the
Department may rely on information
derived from (1) The petition, (2) a final
determination in the investigation, (3)
any previous review or determination,
or (4) any information placed on the
record. The Department’s practice is to
select an AFA rate that is sufficiently
adverse ““as to effectuate the purpose of
the facts available rule to induce
respondents to provide the Department
with complete and accurate information
in a timely manner” and that ensures
“that the party does not obtain a more
favorable result by failing to cooperate
than if it had cooperated fully.” 21
Specifically, in reviews, the
Department’s practice in selecting a rate
as total AFA is to use the highest rate
on the record of the proceeding which,
to the extent practicable, can be
corroborated (assuming the rate is based
on secondary information).22 The Court
of International Trade (CIT) and the
CAFC have affirmed decisions to select
the highest margin from any prior
segment of the proceeding as the AFA

existed on the part of the respondent, but merely
that a “failure to cooperate to the best of a
respondent’s ability’” existed (i.e., information was
not provided “under circumstances in which it is
reasonable to conclude that less than full
cooperation has been shown”).

21 See Notice of Final Determination of Sales at
Less Than Fair Value: Static Random Access
Memory Semiconductors From Taiwan, 63 FR 8909,
8911 (February 23, 1998); see also Brake Rotors
From the People’s Republic of China: Final Results
and Partial Rescission of the Seventh
Administrative Review; Final Results of the
Eleventh New Shipper Review, 70 FR 69937, 69939
(November 18, 2005) and the Statement of
Administrative Action accompany the Uruguay
Round Agreements Act, H.R. Rep. No. 316, 103d
Cong., 2d Sess. at 870 (SAA).

22 See Glycine From the People’s Republic of
China: Preliminary Results of Antidumping Duty
Administrative Review, 74 FR 15930, 15934 (April
8, 2009), unchanged in Glycine From the People’s
Republic of China: Final Results of Antidumping
Duty Administrative Review, 74 FR 41121 (August
14, 2009); see also Fujian Lianfu Forestry Co., Ltd.
v. United States, 638 F. Supp. 2d 1325, 1336 (CIT
August 10, 2009) (“Commerce may, of course, begin
its total AFA selection process by defaulting to the
highest rate in any segment of the proceeding, but
that selection must then be corroborated, to the
extent practicable.”).

rate on numerous occasions.?3 In
choosing the appropriate balance
between providing a respondent with an
incentive to respond accurately and
imposing a rate that is reasonably
related to the respondent’s prior
commercial activity, selecting the
highest prior margin reflects “a common
sense inference that the highest prior
margin is the most probative evidence of
current margins, because, if it were not
so, the importer, knowing of the rule,
would have produced current
information showing the margin to be
less.”” 24 Therefore, as AFA, the
Department has assigned the PRC-wide
entity a dumping margin of $4.71 per
kilogram, the highest per-unit rate on
the record of any segment of this
proceeding.2°

Corroboration of Secondary
Information Used as AFA

Section 776(c) of the Act provides
that, when the Department relies on
secondary information rather than on
information obtained in the course of an
investigation or review, it shall, to the
extent practicable, corroborate that
information from independent sources
that are reasonably at its disposal.
Secondary information is defined as
information derived from the petition
that gave rise to the investigation or
review, the final determination
concerning the subject merchandise, or
any previous review under section 751
of the Act concerning the subject
merchandise.26 To corroborate means
that the Department will satisfy itself
that the secondary information to be
used has probative value.2? To
corroborate secondary information, the
Department will, to the extent
practicable, examine the reliability and
relevance of the information to be
used.28 Independent sources used to

23 See, e.g., NSK Ltd. v. United States, 346 F.
Supp. 2d 1312, 1335 (CIT 2004) (affirming a 73.55
percent total AFA rate, the highest available
dumping margin calculated for a different
respondent in the investigation); Kompass Food
Trading International v. United States, 24 CIT 678,
683-84 (2000) (affirming a 51.16 percent total AFA
rate, the highest available dumping margin for a
different, fully cooperative respondent); and
Shanghai Taoen International Trading Co., Ltd. v.
United States, 360 F. Supp. 2d 1339, 1348 (CIT
2005) (affirming a 223.01 percent total AFA rate, the
highest available dumping margin for a different
respondent in a previous administrative review).

24 See Rhone Poulenc, Inc. v. United States, 899
F.2d 1185, 1190 (CAFC 1990).

25 See Garlic 13 and accompanying Issues and
Decision Memorandum at Comment 8.

26 See SAA.

27 See id.

28 See Tapered Roller Bearings and Parts Thereof,
Finished and Unfinished, From Japan, and Tapered
Roller Bearings, Four Inches or Less in Outside
Diameter, and Components Thereof, From Japan:
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corroborate such evidence may include,
for example, published price lists,
official import statistics and customs
data, and information obtained from
interested parties during the particular
investigation.2®

As discussed above, the $4.71 per
kilogram is the highest rate on the
record of any segment of the
antidumping duty order. This rate was
calculated using the ad valorem rate
contained in the petition in the original
investigation of garlic from the PRC and
was applied to the PRC-wide entity in
the immediately preceding
administrative review,3° and was not
challenged. Furthermore, no
information has been presented in this
review that calls into question the
reliability of the information. Because
this rate, calculated using the ad
valorem rate in the original
investigation, was also applied in the
two most recently completed reviews of
this order, and the PRC-wide rate has
not been challenged in court, and
because no party has placed evidence
on the record questioning the reliability
of this rate in this review, the
Department finds that the selected rate
is reliable. Moreover, the rate selected is
the rate currently applicable to the PRC-
wide entity. The CAFC has held that the
Department ‘““is permitted to use a
‘common sense inference that the
highest prior margin is the most
probative evidence of current margins
because, if it were not so, the importer,
knowing of the rule, would have
produced current information showing
the margin to be less.” 31

Preliminary Results of Antidumping Duty
Administrative Reviews and Partial Termination of
Administrative Reviews, 61 FR 57391, 57392
(November 6, 1996), unchanged in Tapered Roller
Bearings and Parts Thereof, Finished and
Unfinished, From Japan, and Tapered Roller
Bearings, Four Inches or Less in Outsider Diameter,
and Components Thereof, From Japan: Final
Results of Antidumping Duty Administrative
Reviews and Termination in Part, 62 FR 11825
(March 13, 1997).

29 See Notice of Preliminary Determination of
Sales at Less Than Fair Value: High and Ultra-High
Voltage Ceramic Station Post Insulators From
Japan, 68 FR 35627 (June 16, 2003), unchanged in
Notice of Final Determination of Sales at Less Than
Fair Value: High and Ultra-High Voltage Ceramic
Station Post Insulators From Japan, 68 FR 62560
(November 5, 2003); and Notice of Final
Determination of Sales at Less Than Fair Value:
Live Swine From Canada, 70 FR 12181, 12183-84
(March 11, 2005).

30The $4.71 PRC-wide entity rate was calculated
in Garlic 13, and subsequently applied in both
Garlic 14 and Garlic 15. See Fresh Garlic From the
People’s Republic of China: Final Results and
Partial Rescission of the 14th Antidumping Duty
Administrative Review, 75 FR 34976 (June 21, 2010)
(Garlic 14) and (Garlic 15).

31 See KYD, Inc. v. United States, 607 F.3d 760
(Fed. Cir. 2010) (quoting Rhone Poulenc, Inc. v.
United States, 899 F.2d at 1190).

With respect to the relevance aspect
of corroboration, the Department will
consider information reasonably at its
disposal to determine whether a margin
continues to have relevance. Where
circumstances indicate that the selected
margin is not appropriate as AFA, the
Department will disregard the margin
and determine an appropriate margin.32
Similarly, the Department does not
apply a margin that has been
discredited.3? None of these
circumstances are present with respect
to the rate being used here.

In fact, where the Department has
found a mandatory respondent part of
the PRC-wide entity, the Department
need not corroborate the PRC-wide rate
with respect to information specific to
that respondent because there is “no
requirement that the PRC-wide entity
rate based on AFA relate specifically to
the individual company.34 The
Department’s permissible determination
that Honggiao and Longtai are part of
the PRC-wide entity means that
inquiring into Honggiao’s and Longtai’s
separate sales behavior ceases to be
meaningful.

As this rate is both reliable and
relevant, we determine that it has
probative value, and is thus in
accordance with the requirement under
section 776(c) of the Act, that secondary
information be corroborated to the
extent practicable.

Assessment Rates

The Department will instruct CBP to
assess antidumping duties on all
appropriate entries. For all shipments of
the subject merchandise entered, or
withdrawn from warehouse, for
consumption during the POR by the
companies for whom the Department is
rescinding reviews (see Appendix I,
antidumping duties will be assessed on
entries at rates equal to the cash deposit
of estimated antidumping duties
required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). The Department
intends to issue these assessment
instructions directly to CBP 15 days

32 See, e.g., Fresh Cut Flowers From Mexico; Final

Results of Antidumping Duty Administrative
Review, 61 FR 6812, 6814 (February 22, 1996).

33 See D&L Supply Co. v. United States, 113 F.3d
1220, 1221 (Fed. Cir. 1997) (the Department will not
use a margin that has been judicially invalidated).

34 See Watanabe v. United States, Slip Op. 2010—
139 Court No. 09-00520 (Dec. 22, 2010)(citing Peer
Bearing Co.-Changshan v. United States, 587 F.
Supp. 2d 1319, 1327 (CIT 2008)); Shandong Mach.
Imp. & Exp. Co. v. United States, Slip Op. 09-64,
2009 Ct. Intl. Trade LEXIS 76, 2009 WL 2017042,
at *8 (CIT June 24, 2009)(Commerce has no
obligation to corroborate the PRC-wide rate as to an
individual party where that party has failed to
qualify for a separate rate).

after the publication of the partial
rescission final results in the Federal
Register.

If these partial preliminary rescission
of and preliminary results of review are
adopted in the final results, then
antidumping duties will be assessed as
follows. For all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption
during the POR by the companies: 1)
who certified no shipments (see
Appendix II), antidumping duties will
be assessed on entries at rates equal to
the cash deposit of estimated
antidumping duties required at the time
of entry, or withdrawal from warehouse,
for consumption, in accordance with 19
CFR 351.212(c)(1)(i); 2) that are part of
the PRC-wide entity (including those
listed in Appendix III), antidumping
duties will be assessed at the PRC-wide
entity rate of $4.71 per kilogram. The
Department intends to issue assessment
instructions directly to CBP 15 days
after the publication of the partial
rescission final results in the Federal
Register.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of this partial rescission of
administrative review. For all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act by the companies
for whom the Department is rescinding
reviews (see Appendix I), the cash
deposit rate will continue to be the rate
currently in effect for that company.
These requirements, when imposed,
shall remain in effect until further
notice.

If these partial preliminary results are
adopted in the final results, then the
following cash deposit requirements
will be effective upon publication of the
final results of this administrative
review for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
for by section 751(a)(2)(C) of the Act: (1)
For the companies that certified no
shipments (see Appendix II), the rate
cont