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Presidential Documents

Title 3—

The President

Proclamation 8760 of November 30, 2011

Critical Infrastructure Protection Month, 2011

By the President of the United States of America

A Proclamation

From irrigation to the Internet, our Nation’s critical infrastructure supports
an incredible array of services and industries that are essential to our contin-
ued success and prosperity. Critical infrastructure includes all systems and
assets, both physical and virtual, that make vital contributions to our security,
economic stability, public health, or safety. This month, we affirm the funda-
mental importance of our critical infrastructure and recommit to preparing
for, responding to, and recovering from hazardous events and emergencies
efficiently and effectively.

My Administration is resolute in our dedication to a safe, secure future
for our Nation. Natural disasters, pandemic diseases, and acts of terrorism
can pose serious risks to our critical infrastructure, and it is imperative
we are prepared in the event of an emergency. To reduce risks and improve
our national preparedness, we are fortifying our partnerships with State,
local, territorial, and tribal governments to close gaps in our protection
programs and promote collaboration at all levels of government. We are
also engaging a wide variety of private stakeholders, including critical infra-
structure owners and operators, to expand and reinforce critical infrastructure
protection. And, with the If You See Something, Say Something campaign,
we are empowering individuals and communities across America to help
improve public safety. All of us have a role to play in strengthening our
national security, and together, we are taking steps to foster a culture of
resilience.

As we navigate new and uncertain challenges in the digital age, we must
also address the growing threat cyber attacks present to our transportation
networks, electricity grid, financial systems, and other assets and infrastruc-
ture. Cybersecurity remains a priority for my Administration, and we are
committed to protecting our critical infrastructure by taking decisive action
against cyber threats. To ensure the safety of our most vital operations,
we are working to give public and private organizations the ability to obtain
cybersecurity assistance quickly and effectively. These efforts will bolster
our ability to withstand any attack, whether virtual or physical.

During Critical Infrastructure Protection Month, we reflect on our responsi-
bility to protect the vital systems and assets that sustain our country and
our people. Strengthening our national security and resilience is a task
for all of us, and by promoting awareness and partnering with one another,
we can make essential progress toward safe, secure, and prosperous horizons
for every American.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 2011
as Critical Infrastructure Protection Month. I call upon the people of the
United States to recognize the importance of protecting our Nation’s critical
resources and to observe this month with appropriate events and training
to enhance our national security and resilience.
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[FR Doc. 2011-31412
Filed 12-5-11; 8:45 am)]
Billing code 3295-F2-P

IN WITNESS WHEREQOF, I have hereunto set my hand this thirtieth day
of November, in the year of our Lord two thousand eleven, and of the
Independence of the United States of America the two hundred and thirty-
sixth.
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Proclamation 8761 of November 30, 2011

National Impaired Driving Prevention Month, 2011

By the President of the United States of America

A Proclamation

Though we have made progress in the fight to reduce drunk driving, our
Nation continues to suffer an unacceptable loss of life from traffic accidents
that involve drugs, alcohol, and distracted driving. To bring an end to
these heartbreaking outcomes, we must take action by promoting rigorous
enforcement measures and effective substance abuse prevention programs.
During National Impaired Driving Prevention Month, we recommit to pre-
venting tragedy before it strikes by ensuring our family members and friends
stay safe, sober, and drug-free on the road.

As we strive to reduce the damage drug use inflicts upon our communities,
we must address the serious and growing threat drunk, drugged, and dis-
tracted driving poses to all Americans. Alcohol and drugs, both illicit and
prescribed, can impair judgment, reaction time, motor skills, and memory,
eroding a person’s ability to drive safely and responsibly. Distracted driving,
including the use of electronic equipment behind the wheel, can also put
lives at risk. To confront these issues, my Administration is working to
decrease the incidence of drugged driving by 10 percent over the next
5 years as part of our 2011 National Drug Control Strategy. We are collabo-
rating with State and local governments to bolster enforcement efforts, imple-
ment more effective legislation, and support successful, evidence-based pre-
vention programs. These ongoing initiatives are supplemented by our Drive
Sober or Get Pulled Over campaign, which aims to deter impaired driving
during the holiday season.

While enforcement and legislation are critical elements of our strategy, we
know that the parents, educators, and community leaders who work with
young people every day are our Nation’s best advocates for responsible
decisionmaking. Research suggests that younger drivers are particularly sus-
ceptible to the hazards of drugged driving. To help our families and commu-
nities build awareness about impaired driving, my Administration released
a toolkit that includes information about drugged driving, discussion guides,
and tip sheets for preventing driving under the influence of alcohol and
drugs. These materials are available with a variety of other resources at:
www.TheAntiDrug.com.

All of us have the power to effect change and work to end drunk, drugged,
and distracted driving in America. In our homes and communities, we
can engage our youth and discuss the consequences of drug and alcohol
abuse. In our clinics and hospitals, health care providers can redouble
their efforts to recognize patients with substance abuse problems and offer
medical intervention. And in governing bodies across our country, State
and local officials can explore new legal actions that will hold drugged
drivers accountable and encourage them to seek treatment. As we come
together with our loved ones this holiday season, let us renew our commit-
ment to drive safely, act responsibly, and live drug-free.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 2011
as National Impaired Driving Prevention Month. I urge all Americans to
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[FR Doc. 2011-31416
Filed 12-5-11; 8:45 am]
Billing code 3295-F2-P

make responsible decisions and take appropriate measures to prevent im-
paired driving.
IN WITNESS WHEREOF, I have hereunto set my hand this thirtieth day

of November, in the year of our Lord two thousand eleven, and of the
Independence of the United States of America the two hundred and thirty-

sixth.
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Proclamation 8762 of November 30, 2011

World AIDS Day, 2011

By the President of the United States of America

A Proclamation

On World AIDS Day, 30 years after the first cases of HIV/AIDS were reported,
we stand with the individuals and communities affected by HIV and recom-
mit to progress toward an AIDS-free generation.

My Administration is taking action to turn the corner on the HIV/AIDS
pandemic by investing in research that promises new and proven methods
to prevent infection and better therapies for people living with HIV. In
the past year, the National Institutes of Health has reported important
progress. We now know that treatment of HIV not only improves clinical
outcomes, but can also dramatically reduce the risk of transmission. Studies
on the use of antiretroviral medications to prevent infection of HIV-negative
individuals show promising results. And research is ongoing to devise new
prevention methods that may one day offer innovative ways to prevent
the spread of HIV, like microbicides that can curb the risk of infection
in women. By pursuing the next breakthrough treatment in the fight against
HIV, continuing research to develop a vaccine, and incorporating new sci-
entific tools into our programs, we are taking important steps toward an
AIDS-free generation.

To combat the HIV epidemic in the United States, we are implementing
the first comprehensive National HIV/AIDS Strategy in our country’s history,
which calls for strong, coordinated policy initiatives, enhanced HIV/AIDS
education, collaboration across the Federal Government, and robust engage-
ment with individuals, communities, and businesses across America. As
part of these efforts, we are embracing the best science available to prevent
new HIV infections, and we are testing new approaches to integrating hous-
ing, prevention, care, and substance abuse and mental health services related
to HIV/AIDS. We are implementing the Affordable Care Act, which mandates
new consumer protections and new options for purchasing health insurance
for all Americans by 2014, including those with HIV. We are also striving
to secure employment opportunities for people living with HIV by working
to end discrimination based on HIV status.

To address the global HIV pandemic, we are working with nations around
the world to advance comprehensive prevention efforts and provide lifesaving
medicine to millions of people living with HIV. We are integrating cutting-
edge science into the President’s Emergency Plan for AIDS Relief (PEPFAR)
that will do even more to prevent new HIV infections, including more
effective drug regimens to prevent mother-to-child HIV transmission and
low-cost approaches like voluntary medical male circumcision. When com-
bined with other proven approaches, such as condoms, HIV testing and
counseling, and programs to support behavior change, these advances can
dramatically reduce HIV incidence and save lives. As we move forward,
we will maintain our commitment to rigorously measuring the impact of
these approaches, revising them appropriately, and incorporating new ideas
and technologies as they become available.

Recognizing that a coordinated strategy is essential to our success, we are
partnering with a wide variety of stakeholders to promote HIV/AIDS aware-
ness, prevention, and treatment. Here at home, States, tribes, territories,
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and local governments are vital partners in implementing the National HIV/
AIDS Strategy, and we are joined by a host of public and private supporters
and collaborators in PEPFAR. Partnerships with corporations, foundations,
faith-based institutions, academic institutions, and other organizations are
critically important to the fight against HIV, and we will work to strengthen
these ties in the years ahead.

At this pivotal time in the worldwide response to HIV, the United States
is preparing to welcome the global community to Washington, D.C., for
the 19th International AIDS Conference in July 2012. We look forward
to working with and learning from people living with HIV, clinicians, re-
searchers, practitioners, and advocates from across the globe. On this World
AIDS Day, let us reflect on the people we have lost and those we hold
dear who are living with or affected by HIV/AIDS. And as we pay tribute
to the past and current heroes in the struggle against this disease, let us
recommit to bringing an end to this tragic pandemic and pursuing an AIDS-
free generation.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States do hereby proclaim December 1, 2011,
as World AIDS Day. I urge the Governors of the States and the Commonwealth
of Puerto Rico, officials of the other territories subject to the jurisdiction
of the United States, and the American people to join me in appropriate
activities to remember those who have lost their lives to AIDS and to
provide support and comfort to those living with this disease.

IN WITNESS WHEREOF, I have hereunto set my hand this thirtieth day
of November, in the year of our Lord two thousand eleven, and of the
Independence of the United States of America the two hundred and thirty-
sixth.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0733; Directorate
Identifier 2010-NE-36—-AD; Amendment 39—
16885; AD 2011-25-09]

RIN 2120-AA64
Airworthiness Directives; Pratt &

Whitney Division (PW) PW4000 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
PW4000 turbofan engines. This AD was
prompted by an updated low-cycle
fatigue (LCF) life analysis performed by
PW. This AD requires removing certain
part number (P/N) high-pressure turbine
(HPT) stage 1 and HPT stage 2 airseals
and HPT stage 1 airseal rings before
their published life limit and establishes
a new lower life limit for these parts.
We are issuing this AD to prevent
failure of these parts, which could lead
to an uncontained engine failure and
damage to the airplane.

DATES: This AD is effective January 10,
2012.

ADDRESSES: For service information
identified in this AD, contact Pratt &
Whitney, 400 Main St., East Hartford,
CT 06108; phone: (860) 565—-1605. You
may review copies of the referenced
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call (781) 238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.

gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: (800) 647-5527)
is Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
James Gray, Aerospace Engineer, Engine
Certification Office, FAA, 12 New
England Executive Park; phone: (781)
238-7742; fax: (781) 238-7199; email:
james.e.gray@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on July 14, 2011 (76 FR 41430).
That NPRM proposed to require
removing certain P/N HPT stage 1 and
HPT stage 2 airseals and HPT stage 1
airseal rings before their published life
limit, and establishes a new lower life
limit for these parts.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Publish Date When Chapter
5 Will Be Revised

One commenter, Lufthansa Technik
AG (Lufthansa), requested that we note
in the AD that Chapter 5 will be revised
and indicate when it will occur.
Lufthansa believes this knowledge will
help optimize planning for removal of
parts that will be close to their reduced
life limits when Chapter 5 is revised.

We do not agree. Although Chapter 5
may be revised in the future, we do not
know when. If Chapter 5 is revised in
the future, we will publish an NPRM
that will allow the public an
opportunity to comment. We did not
change the AD as a result of this
comment.

Request To Indicate How To Perform
Pro-Rata Calculation

One commenter, SR Technics,
requested that the AD define how to
perform the pro-rata calculation of the
parts’ life limit after the effective date of
the AD for parts that have been installed
on engines with different thrust loads.

We do not agree. Information on how
to track part life for parts that have been
installed on engines with different
thrust loads can be found in the relevant
engine manual. We did not change the
AD as a result of this comment.

Request for Industry Support Program

One commenter, FedEx Express
(FedEx), indicated that the proposed AD
would affect 174 engines in its fleet and
cost FedEx $8,149,290. FedEx requested
that Pratt & Whitney, therefore, provide
an industry support program to help
alleviate this financial burden.

We do not agree. We do not have the
authority to require a design approval
holder to offer such a program. We did
not change the AD as a result of this
comment.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes to the Unsafe Condition
paragraph made for clarification.

We have determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
41430, July 14, 2011) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 41430,
July 14, 2011).

Costs of Compliance

We estimate that this AD will affect
869 engines installed on airplanes of
U.S. registry. We also estimate that,
because the removals will be performed
at piece-part level, no additional work-
hours will be required. Prorated life for
the HPT is about $46,835 per engine.
Based on these figures, we estimate the
total cost of this AD to U.S. operators is
$40,699,615.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
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rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-25-09 Pratt & Whitney Division:
Amendment 39-16885; Docket No.
FAA-2011-0733; Directorate Identifier
2010-NE-36—-AD.

(a) Effective Date
This AD is effective January 10, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the following Pratt &
Whitney Division (PW) turbofan engines,
with high-pressure turbine (HPT) stage 1
airseal, part number (P/N) 50L879; HPT stage
2 airseal, P/N 53L030; or HPT stage 1 airseal
ring, P/N 501664, installed:

(1) PW4000-100" Engines

PW4000-100” engine models PW4164,
PW4164C, PW4164C/B, PW4168, and
PW4168A.

(2) PW4000-94" Engines

(i) PW4000-94” engine models PW4060,
PW4060A, PW4060C, PW4062, PW4062A,
PW4156A, PW4158, PW4160, PW4460, and
PW4462 that have incorporated either
Engineering Change Numbers EC92KK322G,
H, 1, ], and K, or one of the following PW
Service Bulletins (SBs): PW4ENG 72—-490,
PW4ENG 72-504, PW4ENG 72-512,
PW4ENG 72-572, PW4ENG 72-588,
PW4ENG 73-150; as indicated with a (-3),
(=3A), or (-3B) suffix on the engine data
plate.

(ii) PW4000-94" engine models PW4050,
PW4052, PW4056, PW4152, PW4156, and
PW4650 that have incorporated either
Engineering Change Numbers EC92KK322G,
H, L ], and K, or one of the following PW SBs:
PW SB PW4ENG 72-490, PW4ENG 72-504,
PW4ENG 72-512, PW4ENG 72-572,
PW4ENG 72-588, PW4ENG 73-150; as
indicated with a (—3), (~3A), or (-3B) suffix
on the engine data plate.

(d) Unsafe Condition

This AD was prompted by an updated low-
cycle fatigue (LCF) life analysis performed by
PW. We are issuing this AD to prevent failure
of these parts, which could lead to an
uncontained engine failure and damage to
the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(f) Removing From Service, the Stage 1 HPT
Airseal, P/N 50L879

Remove the stage 1 HPT airseal, P/N
501879, at the next piece-part exposure after
the effective date of this AD or before
accumulating the number of cycles listed in
Table 1 of this AD, whichever occurs later.

TABLE 1—REMOVAL OF STAGE 1 HPT AIRSEALS, P/N 50L879, BY CYCLES-SINCE-NEW (CSN)

Remove
: stage 1 HPT
For engine model . . . airseal by
(1) Listed in paragraph (c)(1) of the Applicability SECtion Of thiS AD .........cicuiiiiiiiiiie e e see e 12,600 CSN.
(2) Listed in paragraph (c)(2)(i) of the Applicability Section of this AD 13,900 CSN.
(3) Listed in paragraph (c)(2)(ii) of the Applicability Section of this AD 18,900 CSN.
(g) Removing From Service, the Stage 2 HPT  the effective date of this AD or before
Airseal, P/N 53L030 accumulating the number of cycles listed in
Remove the stage 2 HPT airseal, P/N Table 2 of this AD, whichever occurs later.
53L030, at the next piece-part exposure after
TABLE 2—REMOVAL OF STAGE 2 HPT AIRSEALS, P/N 53L030, BY CSN
Remove
. stage 2 HPT
For engine model . . . airseal by
(1) Listed in paragraph (c)(1) of the Applicability SEction Of thiS AD .........cccuiiiiiiiiiie e 13,900 CSN.
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TABLE 2—REMOVAL OF STAGE 2 HPT AIRSEALS, P/N 53L030, BY CSN—Continued
Remove
. stage 2 HPT
For engine model . . . airseal by
(2) Listed in paragraph (c)(2)(i) of the Applicability Section Of thisS AD ..........ccciiiiiiiiii e e 13,800 CSN.
(3) Listed in paragraph (c)(2)(ii) of the Applicability Section of this AD .... 15,900 CSN.
(h) Removing From Service, the Stage 1 HPT  the effective date of this AD or before
Airseal Ring, P/N 501664 accumulating the number of cycles listed in
Remove the stage 1 HPT airseal ring, P/N Table 3 of this AD, whichever occurs later.
501664, at the next piece-part exposure after
TABLE 3—REMOVAL OF STAGE 1 HPT AIRSEAL RING, P/N 50L664, BY CSN
Remove
. stage 1 HPT
For engine model . . . airseal ring
by * ok *
(1) Listed in paragraph (c)(2)(i) of the Applicability Section of this AD 14,800 CSN.
(2) Listed in paragraph (c)(2)(ii) of the Applicability Section of this AD 16,800 CSN.

(i) Installation Prohibition

After the effective date of this AD, do not
install any stage 1 HPT airseal, P/N 50L879,
stage 2 HPT airseal, P/N 531030, or stage 1
HPT airseal ring, P/N 50L664, that is at piece-
part exposure and exceeds the new life limit
listed in Table 1, Table 2, or Table 3 of this
AD.

(j) Definitions

For the purpose of this AD, piece-part
exposure means that the part is completely
disassembled and removed from the engine.

(k) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOGC:s for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(1) Related Information

For more information about this AD,
contact James Gray, Aerospace Engineer,
Engine Certification Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7742; fax: (781)
238-7199; email: james.e.gray@faa.gov.

(m) Material Incorporated by Reference
None.
Issued in Burlington, MA, on November
30, 2011.
Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2011-31177 Filed 12-5-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 110112021-1680-03]
RIN 0691-AA76

International Services Surveys:
Amendments to the BE-120,
Benchmark Survey of Transactions in
Selected Services and Intangible
Assets With Foreign Persons

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations of the Bureau of Economic
Analysis, Department of Commerce
(BEA) to set forth the reporting
requirements for the BE-120,
Benchmark Survey of Transactions in
Selected Services and Intellectual
Property with Foreign Persons. The
amended regulations for the BE-120
include both definition changes and the
addition of three schedules to better
collect data in accordance with new
international economic accounting
standards. In addition, this rule changes
the BE-120 survey title from
“Benchmark Survey of Transactions in
Selected Services and Intangible Assets
with Foreign Persons” to ‘“Benchmark
Survey of Transactions in Selected
Services and Intellectual Property with
Foreign Persons’ because the term
“intellectual property” is better
understood by U.S. respondents.

The BE-120 survey covers
transactions in selected services and

intellectual property with foreign
persons in benchmark years. In non-
benchmark years, the universe estimates
for these transactions are derived from
sample data reported on BEA’s follow-
on survey, which is the Quarterly
Survey of Transactions in Selected
Services and Intangible Assets with
Foreign Persons (BE-125).

The data collected by the BE-120 will
be used by BEA to estimate the trade in
services component of the U.S.
International Transactions Accounts
and other economic accounts compiled
by BEA. The data are also needed by the
U.S. government to monitor U.S. exports
and imports of selected services and
intellectual property; analyze their
impact on the U.S. and foreign
economies; support U.S. international
trade policy for selected services and
intellectual property; and assess and
promote U.S. competitiveness in
international trade in services. In
addition, the data will improve the
ability of U.S. businesses to identify and
evaluate market opportunities.

DATES: The final rule is effective January
5, 2012.

FOR FURTHER INFORMATION CONTACT:
Chris Emond, Chief, Special Surveys
Branch, Balance of Payments Division
(BE-50), Bureau of Economic Analysis,
U.S. Department of Commerce,
Washington, DC 20230; email
Christopher.Emond@bea.gov; or phone
(202) 606—9826.

SUPPLEMENTARY INFORMATION: This rule
amends 15 CFR 801.10 to update certain
reporting requirements for the BE-120,
Benchmark Survey of Transactions in
Selected Services and Intangible Assets
with Foreign Persons. The revised
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regulations for the BE-120 include both
definition changes and the addition of
three schedules to better collect data in
accordance with new international
standards. In addition, this rule would
change the title of the BE-120 survey
and make other non-substantive format
changes to the regulations.

In the August 12, 2011 Federal
Register (76 FR 50158-50161), BEA
published a notice of proposed
rulemaking to amend 15 CFR 801.10 to
set forth the reporting requirements for
the BE 120, Benchmark Survey of
Transactions in Selected Services and
Intangible Assets with Foreign Persons.
No comments were received on the
proposed rule. Thus, the proposed rule
is adopted without change.

Description of Changes

Upon the effective date of this rule,
BEA will conduct the revised BE-120
survey every five years, with the initial
survey covering fiscal year 2011,
pursuant to the authority provided by
the International Investment and Trade
in Services Survey Act (Pub. L. 94-472,
90 Stat. 2059, 22 U.S.C. 3101-3108),
hereinafter, ““the Act.” The revised BE—
120 survey covers purchases from and
sales to foreign persons of any of the 36
types of services or intellectual property
listed in paragraph 801.10(c) in
benchmark years. In non-benchmark
years, the universe estimates for these
transactions are derived from sample
data reported on BEA’s follow-on
survey, which is the Quarterly Survey of
Transactions in Selected Services and
Intangible Assets with Foreign Persons
(BE—125). BEA will send the survey to
potential respondents in March of 2012;
responses will be due by June 30, 2012.

This rule revises the regulations for
the BE-120 to collect data on a
mandatory basis for the same services
categories that were covered by the
previous version of the survey.
However, this rule revises the definition
of covered services; some of the services
categories that were included in the
“other selected services” category in the
prior survey will be collected
separately. These services include
agricultural services; disbursements to
fund production costs of motion
pictures; disbursements to fund news-
gathering costs and production costs of
program material other than news; and
waste treatment and depollution
services. This rule also makes non-
substantive format changes to the
definition of covered services for better
organization. Specifically, this rule
numbers the types of services or
intellectual property into a list of 36
transactions.

In addition, this rule revises the
regulations for the BE-120 survey to
include three new schedules, Schedules
D, E and F, to collect, on a voluntary
basis, additional information related to
intellectual property, contract
manufacturing services, and
merchanting services. The regulations at
15 U.S.C. 801.10(b)(ii) are amended to
describe the three new schedules, to
indicate the entity that is to complete
each schedule, and to provide
instructions for the type of data to be
reported. For example, Schedule D is to
be completed by a U.S. person who
engages in contract manufacturing
services transactions with foreign
persons. Schedule E is to be completed
by a U.S. person who engages in
intellectual property transactions with
foreign persons. Schedule F is to be
completed by U.S. persons who engage
in merchanting services transactions
with foreign persons. Responses from
these schedules will help BEA
determine whether respondents are able
to supply data in a manner that will
allow BEA to publish statistics on
international services transactions in
accordance with international economic
accounting guidelines.

Finally, this rule changes the BE-120
survey title from “Benchmark Survey of
Transactions in Selected Services and
Intangible Assets with Foreign Persons”
to “Benchmark Survey of Transactions
in Selected Services and Intellectual
Property with Foreign Persons’ because
the term “‘intellectual property” is better
understood by U.S. respondents.

BEA maintains a continuing dialogue
with respondents and with data users,
including its own internal users, to
ensure that, as far as possible, the
required data serve their intended
purposes and are available from existing
records, that instructions are clear, and
that unreasonable burdens are not
imposed. In reaching decisions about
the questions to include in the survey,
BEA considered the Government’s need
for the data, the burden imposed on
respondents, the quality of the likely
responses (for example, whether the
data are available on respondents’
books), and BEA’s experience in
previous benchmark, annual, and
quarterly surveys.

Survey Background

The Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
will conduct the survey under the
International Investment and Trade in
Services Survey Act (22 U.S.C. 3101—
3108), which provides that the President
shall, to the extent he deems necessary
and feasible, conduct a regular data
collection program to secure current

information related to international
investment and trade in services and
publish for the use of the general public
and United States Government agencies
periodic, regular, and comprehensive
statistical information collected
pursuant to this subsection.

In Section 3 of Executive Order
11961, as amended by Executive Orders
12318 and 12518, the President
delegated the responsibilities under the
Act for performing functions concerning
international trade in services to the
Secretary of Commerce, who has
redelegated them to BEA.

Data from the survey are needed to
monitor U.S. exports and imports of
selected services and intellectual
property; analyze their impact on the
U.S. and foreign economies; compile
and improve the U.S. international
transactions, national income and
product, and input-output accounts;
support U.S. international trade policy
for services and intellectual property;
assess and promote U.S.
competitiveness in international trade
in services; and improve the ability of
U.S. businesses to identify and evaluate
market opportunities.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of E.O.
12866.

Executive Order 13132

This final rule does not contain
policies with Federalism implications as
that term is defined under E.O. 13132.

Paperwork Reduction Act

The collection-of-information
requirement in this final rule has been
approved by the Office of Management
and Budget (OMB) under Control
Number 0608-0058 pursuant to the
requirements of the Paperwork
Reduction Act.

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid Office of
Management and Budget Control
Number.

The benchmark survey is expected to
result in the filing of reports from
approximately 15,000 respondents.
Approximately 7,500 respondents will
report either mandatory or voluntary
data on the survey and approximately
7,500 will file exemption claims. The
respondent burden for this collection of
information will vary from one
respondent to another, but is estimated
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to average twelve hours for the
respondents that file mandatory or
voluntary data. This estimate includes
time for reviewing the instructions,
searching existing data sources,
gathering and maintaining the required
data, and completing and reviewing the
collection of information. For other
responses, the estimate is two hours.
Thus, the total respondent burden for
the survey is estimated at 105,000
hours.

Comments are requested concerning:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the burden estimate;
(c) ways to enhance the quality, utility,
and clarity of the information collected;
and (d) ways to minimize the burden of
the collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in the final rule
should be sent both to
Christopher.emond@bea.gov and to the
Office of Management and Budget,
O.I.R.A., Paperwork Reduction Project,
Attention PRA Desk Officer for BEA, via
email at pbugg@omb.eop.gov, or by FAX
at (202) 395-7245.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605(b)), that this rule will
not have a significant economic impact
on a substantial number of small
entities. The factual basis for this
certification was published with the
proposed rule and is not repeated here.
No comments were received regarding
the economic impact of this rule. As a
result, final regulatory flexibility
analysis is not required and none was
prepared.

List of Subjects in 15 CFR Part 801

International transactions, Economic
statistics, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

Dated: November 22, 2011.

J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA amends 15 CFR part 801,
as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

m 1. The authority citation for 15 CFR
Part 801 continues to read as follows:

Authority: 5 U.S.C. 301; 15 U.S.C. 4908;
22 U.S.C. 3101-3108; and E.O. 11961, 3 CFR,
1977 Comp., p.86, as amended by E.O. 12318,
3 CFR, 1981 Comp., p. 173, and E.O. 12518,
3 CFR, 1985 Comp., p. 348.

m 2. Revise §801.10 to read as follows:

§801.10 Rules and regulations for the BE—
120, Benchmark Survey of Transactions in
Selected Services and Intellectual Property
with Foreign Persons.

The BE-120, Benchmark Survey of
Transactions in Selected Services and
Intellectual Property with Foreign
Persons, will be conducted covering
fiscal year 2011 and every fifth year
thereafter. All legal authorities,
provisions, definitions, and
requirements contained in section 801.1
through 801.9(a) are applicable to this
survey. Additional rules and regulations
for the BE-120 survey are given in
paragraphs (a) through (c) of this
section. More detailed instructions and
descriptions of the individual types of
transactions covered are given on the
report form itself.

(a) The BE-120 survey consists of two
parts and six schedules. Part I requests
information needed to contact the
respondent and the reporting period.
Part II requests information needed to
determine whether a report is required
and information about the reporting
entity. Each of the six schedules covers
one or more types of transactions and is
to be completed only if the U.S. reporter
has transactions of the type(s) covered
by the particular schedule.

(b) Who must report —(1) Mandatory
reporting. A BE-120 report is required
from each U.S. person that had sales to
foreign persons that exceeded $2
million during the fiscal year covered of
any of the types of services or
intellectual property listed in paragraph
(c) of this section, or had purchases
from foreign persons that exceeded $1
million during the fiscal year covered of
any of the types of services or
intellectual property listed in paragraph
(c) of this section. Because the reporting
threshold ($2 million for sales and $1
million for purchases) applies
separately to sales and purchases, the
mandatory reporting requirement may
apply only to sales, only to purchases,
or to both sales and purchases.

(i) The determination of whether a
U.S. person is subject to this mandatory
reporting requirement may be
judgmental, that is, based on the

judgment of knowledgeable persons in a
company who can identify reportable
transactions on a recall basis, with a
reasonable degree of certainty, without
conducting a detailed records search.

(ii) U.S. persons that file pursuant to
this mandatory reporting requirement
must complete Parts I and II of Form
BE-120 and all applicable schedules.
The total values of transactions
applicable to schedules A, B, and C are
to be entered in the appropriate
column(s) and, except for sales of
merchanting services, these amounts
must be distributed among the countries
involved in the transactions. For sales of
merchanting services, the data are not
required to be reported by individual
foreign country, although this
information may be provided
voluntarily. Schedule D is to be
completed by a U.S. person who
engages in contract manufacturing
services transactions with foreign
persons. Schedule E is to be completed
by a U.S. person who engages in
intellectual property transactions with
foreign persons. Schedule F is to be
completed by U.S. persons who engage
in merchanting services transactions
with foreign persons.

(iii) Application of the exemption
levels to each covered transaction is
indicated on the schedule for that
particular type of transaction. It should
be noted that an item other than sales
or purchases may be used as the
measure of a given type of transaction
for purposes of determining whether the
threshold for mandatory reporting of the
transaction is exceeded.

(2) Voluntary reporting. If, during the
fiscal year covered, the U.S. person’s
total transactions (either sales or
purchases) in any of the types of
transactions listed in paragraph (c) of
this section are $2 million or less for
sales or $1 million or less for purchases,
the U.S. person is requested to provide
an estimate of the total for each type of
transaction. Provision of this
information is voluntary. The estimates
may be judgmental, that is, based on
recall, without conducting a detailed
records search. Because the exemption
threshold applies separately to sales and
purchases, the voluntary reporting
option may apply only to sales, only to
purchases, or to both sales and
purchases.

(3) Any U.S. person that receives the
BE-120 survey form from BEA, but is
not subject to the mandatory reporting
requirements and chooses not to report
voluntarily, must file an exemption
claim by completing pages one through
five of the BE-120 survey and returning
it to BEA. This requirement is necessary
to ensure compliance with reporting
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requirements and efficient
administration of the Act by eliminating
unnecessary follow-up contact.

(c) Covered types of services. The
services covered by the BE-120 include
sales and purchases for the following
transactions (transaction types 1-8
include rights to use, rights to
distribute, or outright sales or
purchases):

(1) Rights related to industrial
processes and products;

(2) Rights related to books, CD’s,
digital music, etc.;

(3) Rights related to trademarks;

(4) Rights related to performances and
events pre-recorded on motion picture
film and TV tape (including digital
recordings);

(5) Rights related to broadcast and
recording of live performances and
events;

(6) Rights related to general use
computer software;

(7) Business format franchising fees;

(8) Other intellectual property;

(9) Accounting, auditing, and
bookkeeping services;

(10) Advertising services;

(11) Auxiliary insurance services;

(12) Computer and data processing
services;

(13) Construction services;

(14) Data base and other information
services;

(15) Educational and training services;

(16) Engineering, architectural, and
surveying services;

(17) Financial services (purchases
only);

(18) Industrial engineering services;

(19) Industrial-type maintenance,
installation, alteration, and training
services;

(20) Legal services;

(21) Management, consulting, and
public relations services (includes
expenses allocated to/from a parent and
its affiliates);

(22) Merchanting services;

(23) Mining services;

(24) Operational leasing services;

(25) Trade-related services, other than
merchanting services;

(26) Performing arts, sports, and other
live performances, presentations, and
events;

(27) Premiums paid on primary
insurance (payments only);

(28) Losses recovered on primary
insurance;

(29) Research and development
services;

(30) Telecommunications services;

(31) Agricultural services;

(32) Contract manufacturing services;

(33) Disbursements to fund

roduction costs of motion pictures;

(34) Disbursements to fund news-
gathering costs and production costs of
program material other than news;

(35) Waste treatment and depollution
services; and

(36) Other selected services.
[FR Doc. 2011-30914 Filed 12-5-11; 8:45 am)
BILLING CODE 3510-06-P

DEPARTMENT OF STATE

22 CFR Part 22

[Public Notice 7706]

RIN 1400-AC57

Schedule of Fees for Consular

Services, Department of State and
Overseas Embassies and Consulates

AGENCY: Bureau of Consular Affairs,
State.
ACTION: Final rule.

SUMMARY: This rule adopts without
change the interim final rule published
in the Federal Register, 75 FR 28188, on
May 20, 2010 (Public Notice 7018).
Specifically, the rule proposed changes
to the Schedule of Fees for Consular
Services (Schedule) for nonimmigrant
visa and border crossing card
application processing fees. This
rulemaking adopts as final the change
from $131 to $140 for the fee charged for
the processing of an application for
most non-petition-based nonimmigrant
visas (Machine-Readable Visas or
MRYVs) and adult Border Crossing Cards
(BCGCs). The rule also provides new tiers
of the application fee for certain
categories of petition-based
nonimmigrant visas and treaty trader
and investor visas. Finally, the rule
adopts as final the increase in the BCC
fee charged to Mexican citizens under
age 15 who apply in Mexico, and whose
parent or guardian already has a BCC or
is applying for one, from $13 to $14.
This latter change results from a
congressionally mandated surcharge
that went into effect in 2009.

The Department of State is adjusting
the fees to ensure that sufficient
resources are available to meet the costs
of providing consular services in light of
an independent cost of service study’s
findings that the U.S. Government is not
fully covering its costs for the
processing of these visas under the
current cost structure. The Department
endeavors to recover the cost of
providing services that benefit specific
individuals, as opposed to the general
public. See OMB Circular A-25, section
6(a)(1), (a)(2)(a). For this reason, the
Department has adjusted the Schedule.
DATES: Effective Date: This rule is
effective December 6, 2011.

FOR FURTHER INFORMATION CONTACT:
Polly Hill, Office of the Comptroller,

Bureau of Consular Affairs, Department
of State; phone: (202) 663—-1301, telefax:
(202) 663-2599; email: fees@state.gov.
SUPPLEMENTARY INFORMATION:

Background

For the complete explanation of the
background of this rule, including the
rationale for it, the Department’s
authority to make the fee changes in
question, and an explanation of the
CoSM that produced the fee amounts,
consult the prior public notices: 75 FR
66076 (Dec. 14, 2009); 75 FR 14111
(Mar. 24, 2010); and 75 FR 28188 (May
20, 2010).

The Department published a proposed
rule in the Federal Register, 74 FR
66076, on December 14, 2009, proposing
to amend 22 CFR 22.1. Specifically, the
rule proposed changes to the Schedule
of Fees for Consular Services for
nonimmigrant visa and border crossing
card application processing fees, and
provided 60 days for comments from the
public. In response to requests by the
public for more information and a
further opportunity to submit
comments, the Department published a
supplementary notice in the Federal
Register, 75 FR 14111, on March 24,
2010. The supplementary notice
provided a more detailed explanation of
the CoSM, the activity-based costing
model that the Department used to
determine the proposed fees for
consular services, and reopened the
comment period for an additional 15
days. During this and the previous 60-
day comment period, 81 comments were
received, either by email or through the
submission process at
www.regulations.gov. The Department
analyzed these 81 comments in the
interim final rule at 75 FR 28188,
28190-82, and does not reproduce that
analysis here. Instead, the current notice
addresses only the additional comments
received in the further 60 days during
which the comment period for this
interim final rule was open. In total, the
public has been given 135 days to
comment on this change to the Schedule
of Fees.

This rule establishes the following
fees for these categories corresponding
to projected cost figures for the visa
category as determined by the CoSM.
These fees incorporate the $1
Wilberforce surcharge that must be
added to all nonimmigrant MRVs, see
Public Law 110-457, Title II, § 239(a):
—H, L, 0, P, Q, and R: $150;

—E: $390; and
—K: $350.

The Department rounded these fees to
the nearest $10 for the ease of
converting to foreign currencies, which
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are most often used to pay the fee. The
additional revenue resulting from this
rounding will be used to cover the costs
of Global Support Strategy (GSS)
services.

Analysis of Comments

The proposed rule was published for
comment on December 14, 2009. During
the comment period, which initially
closed February 12, 2010 and was
subsequently extended until April 8,
2010, the Department received 81
comments. For an analysis of those
comments, please see the interim final
rule in the Federal Register, 75 FR
14111, published May 20, 2010 (Public
Notice 7018).

The Department published the
interim final rule on May 20, 2010, and
reopened the comment period for an
additional 60 days. During that
comment period, which closed on July
19, 2010, the Department received an
additional nine comments. The
following analysis addresses these nine
comments. Of the nine, three were in
support of the increase. Reasons for
support included endorsement of the fee
changes as necessary to allow the
Department to meet its budget.

Two comments criticized the
increased K-category fiancé(e) visa fee,
arguing that the increase in the K visa
fee will make it more difficult for U.S.
citizens to bring their loved ones to the
United States. While the Department
appreciates the financial difficulties that
increased fees can create, it has
determined that it must recover the cost
of providing the service. The
Department is adjusting the fee for K-
category fiancé(e) visas from $131 to
$350 specifically because adjudicating
the K visa requires a review of extensive
documentation and a more in-depth
interview of the applicant than other
categories of Machine Readable Visas
(MRVs). Rather than setting a single
MRV fee applicable to all MRVs
regardless of category as was done in the
past, the Department has concluded that
it will be more equitable to set the fee
for each MRV category at a level
commensurate with the average cost of
producing that particular product. The
more extensive K visa processing
procedure requires pre-processing of the
case at the National Visa Center, where
the petition is received from the
Department of Homeland Security
(DHS), packaged, and assigned to the
appropriate embassy or consulate. K
visa processing also requires intake and
review of materials not required by
some other categories of nonimmigrant
visas, such as the I-134 affidavit of
support and the DS-2054 medical
examination report. See 75 FR 14111,

14113 (discussing some of the extra
steps needed to process a K visa).

The higher incidence of fraud in K
visa applications also requires, in many
cases, a more extensive fraud
investigation than is necessary for some
other types of visa. Indeed, the
Department of State’s processing of K
visas is almost identical to that required
for a family-based immigrant visa, so it
follows that the costs of K visa
processing are similar to those for
immigrant visas. Spouses, children, and
parents applying for immigrant visas to
the United States currently pay the
Department of State a $330 application
processing fee as well as a $74
immigrant visa security surcharge, Items
32 and 36 on the Schedule of Fees.

The Department received three
comments from the same commenter
concerning instances in which specific
subsets of E-category or H-category visas
appear to the commenter to require
simpler processing, and suggesting that
those subsets should pay lower fees
than standard E and H applicants. The
Department decided to charge a higher
fee for visa categories that require more
complex processing, seeing this as a
more equitable solution than spreading
the additional cost to produce certain
visa categories (H, L, O, P, Q, R, E, and
K) across all visa categories. The
commenter appears not to challenge this
decision as concerns tiered fees for visa
categories more broadly. He argued,
however, that there is no reason to
charge more than $140—the base MRV
fee—to Singaporean and Chilean H-1B1
visa applicants; such applicants, if
approved, qualify for non-petition-based
visas to work in a specialty occupation
under legislation implementing treaties
between the United States and those
countries. The commenter made a
similar argument with respect to E-3
visas issued to Australian applicants
pursuant to legislation that authorizes
non-petition based visas for Australians
to work in a specialty occupation; he
argued that E-3s should cost the same
as H-1B1 visas for Singaporean and
Chilean applicants and thus have the
same fee. Another commenter suggested
that the costs of processing E visas for
spouses and children must be less than
for principal applicants, and that
therefore these derivative applicants
should be charged a lower fee.

Yet as the proposed and interim final
rules explained, the CoSM showed that
some categories of visa require more
time and resources to process than
others. On average, H-category visas
require the Department to perform a
number of additional tasks and
processes beyond those that are
necessary for producing a BCC or other

MRV, including review of extensive
documentation and a more in-depth
interview of the applicant. E-category
visas require considerably more tasks on
average than H-category visas and most
other MRV categories. The Department
has previously explained that, because
E-3 visas are not petition-based when
issued overseas, they require the
Department of State visa adjudicator to
both determine whether the
employment falls under the E-3
program (similar to the work DHS
performs in adjudicating a petition), and
assess the eligibility of the applicant;
this process is more like that required
for other E visas than the process for
most H visas, for which DHS has
already adjudicated a petition. See 75
FR 28188, 28191.

In addition, the fees established by
this rule are based on unit costs—global
average costs for service types as a
whole. The most recent CoSM, on
which the new Schedule of Fees is
based, improved substantially upon
prior cost of service models by
identifying unit costs not just for
nonimmigrant visas as a whole, but for
specific visa classes that involved more
work (e.g., H, E, K, etc.). This CoSM did
not, however, distinguish between
subcategories of visas (e.g., E-1 versus
E-3; H versus H-1B1). Instead, the cost
model averaged together the cost of
processing all subcategories of a
particular type of visa. Admittedly, the
amount of resources required to
adjudicate individual applicants can
vary significantly from case to case. As
an example, a B1/B2 applicant could be
a individual with a long history of good
travel to the United States, and the
adjudication could be made in just
minutes; a different B1/B2 applicant
could, however, be seeking to travel to
the United States for extensive medical
care over a period of years, which
would require the officer to spend much
more time considering the case before
making a decision. The Department
does not, however, charge these
applicants different fees based on the
time spent. The cost of the more time-
consuming case and the cost of the less
time-consuming case are both taken into
account in determining an average unit
cost for the visa category. In the same
vein, the time spent adjudicating a
principal applicant for an E-1 visa
generally will take more time than that
required to adjudicate that applicant’s
minor, accompanying children; the
application fee charged to those
applicants is based on a unit cost that
takes into account both the higher-cost
and the lower-cost processing. The
Government Accountability Office
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(GAO) has noted that government
agencies should define the classes of
persons subject to their fees by the
“smallest unit that is practical.” GAO, 3
Principles of Federal Appropriations
Law (3d ed. 2008) 12-161 (citing
Electronic Industries Ass’n v. FCC, 554
F. 2d 1109, 1116 (DC Cir. 1976)). The
Department determined that
establishing four separate tiers of fees in
this latest Schedule, based on visa
category, was equitable and practical.
The Department will explore the
practicability of expanding in a future
fee schedule the number of separate unit
costs examined in the CoSM to the visa
subcategory level, while keeping in
mind the need to balance the
administrative burden with the
potential benefit to applicants.

A comment submitted jointly by
United Airlines, Inc., and the U.S.
Travel Association expressed concerns
about how the CoSM ensured that
administrative support costs were
correctly attributed to individual
consular services, and urged that costs
for positions not dedicated to fee-based
consular activities be excluded from the
CoSM. As previously stated, to address
the sharing and allocation of
administrative support costs at
embassies and consulates, the
Department uses the International
Cooperative Administrative Support
Services (ICASS). The CoSM includes
not all Department of State ICASS costs,
but rather only the share of those costs
equal to the share of consular “desks”
at all embassies and consulates. The
consular share of ICASS costs was then
assigned within the model to all
overseas services. While the Department
will continue to endeavor to assign and
allocate costs in the most accurate
manner possible, its CoSM includes all
costs for consular services—whether a
fee is charged for those services or not.
The Department will review, and
continuously seek to keep accurate, the
calculations used for allocating ICASS
costs to specific service types.

Regulatory Findings
Administrative Procedure Act

The provisions of 5 U.S.C. 553 and
554 have been followed through the
course of this rule making, and the
Department cannot identify any adverse
impact on the conduct of foreign affairs
from the use of these procedures. This
final rule is effective upon publication.
This rule was previously published as
an interim final rule on May 20, 2010,
with an effective date 15 days from the
date of that publication (i.e., on June 4,
2010). The Department provided “good
cause” justification at that time under 5

U.S.C. 553(d)(3). See 75 F.R. at 28192—
28193.

Regulatory Flexibility Act

This rulemaking is subject to the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq; however, no action is required
under this Act. The Department has
reviewed this rule and, by approving it,
certifies that it will not have a
significant economic impact on a
substantial number of small entities as
defined in 5 U.S.C. 601(6). This rule
raises the application processing fee for
nonimmigrant visas. Although the
issuance of some of these visas is
contingent upon approval by DHS of a
petition filed by a U.S. company with
DHS, and these companies pay a fee to
DHS to cover the processing of the
petition, the visa itself is sought and
paid for by an individual foreign
national overseas who seeks to come to
the United States for a temporary stay.
The amount of the petition fees that are
paid by small entities to DHS is not
controlled by the amount of the visa fees
paid by individuals to the Department
of State. While small entities may be
required to cover or reimburse
employees for application fees, the exact
number of such entities that does so is
unknown. Given that the increase in
petition fees accounts for only 7 percent
of the total percentage of visa fee
increases, the modest 15 percent
increase in the application fee for
employment-based nonimmigrant visas
is not likely to have a significant
economic impact on the small entities
that choose to reimburse the applicant
for the visa fee.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year, and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1501-1504.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. See 5 U.S.C.
804(2). This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions; or significant
adverse effects on competition,

employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic and export markets.

Executive Order 12866

OMB considers this rule to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review,
September 30, 1993. Accordingly, this
rule was submitted to OMB for review.
This rule is necessary in light of the
Department of State’s CoSM finding that
the cost of processing nonimmigrant
visas has increased since the fee was
last set in 2007. The Department is
setting the nonimmigrant visa fees in
accordance with 31 U.S.C. 9701 and
other applicable legal authority, as
described in detail in other notices
associated with this rulemaking (RIN
1400-AC57). See, e.g., 31 U.S.C.
9701(b)(2)(A) (agency head may
prescribe regulations establishing charge
for service or thing of value provided by
agency based on, inter alia, costs to
Government). This regulation sets the
fees for nonimmigrant visas at the
amount required to recover the costs
associated with providing this service to
foreign nationals.

Executive Order 13563

The Department of State has
considered this rule in light of
Executive Order 13563, dated January
18, 2011, and affirms that this regulation
is consistent with the guidance therein.

Executive Orders 12372 and 13132

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
federal programs and activities do not
apply to this rule.

Executive Order 13175

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
preempt tribal law. Accordingly, the
requirements of section 5 of Executive
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Order 13175 do not apply to this
rulemaking.

Paperwork Reduction Act

This rule does not impose any new or
modify any existing reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

List of Subjects in 22 CFR Part 22
Consular services, fees, passports and
visas.

Accordingly, for the reasons stated in
the preamble, 22 CFR part 22 is
amended as follows:

PART 22—[AMENDED]

m 1. The authority citation for part 22 is
revised to read as follows:

Authority: 8 U.S.C. 1101 note, 1153 note,
1183a note, 1351, 1351 note, 1713, 1714,
1714 note; 10 U.S.C. 2602(c); 11 U.S.C. 1157
note; 22 U.S.C. 214, 214 note, 1475e, 2504(a),
4201, 4206, 4215, 4219, 6551; 31 U.S.C. 9701;
Exec. Order 10,718, 22 FR 4632 (1957); Exec.
Order 11,295, 31 FR 10603 (1966).

m 2. Revise § 22.1 Item 21 toread as
follows:

§22.1 Schedule of fees.
*

* * * *

SCHEDULE OF FEES FOR CONSULAR SERVICES

Iltem No. Fee
Nonimmigrant Visa Services
21. Nonimmigrant visa and border crossing card application processing fees (per person):

(a) Non-petition-based nonimmigrant visa (EXCEPt E CAEOIY) .....coiiiiiiiiiiiiie et $140
(b) H, L, O, P, Q and R category NONIMMIGIANTt VISA ........cccceeriieeiririerriseenre e s e e sre e s e sne s e snesseesnesneeeesneesnesneenesneennennes $150
(c) E category nonimmigrant visa ..........ccccevieriiinnennne. $390
(d) K category nonimmigrant visa ..........ccccceeeeeneeeiieenieessieennne $350
(e) Border crossing card—age 15 and over (Valid 10 YEAIS) ......cccoviiiiiiiiiiiie ittt ettt sar e r e $140
(f) Border crossing card—under age 15; for Mexican citizens if parent or guardian has or is applying for a border crossing card

(valid 10 years or until the applicant reaches age 15, WhiCheVer iS SOONEI) .........cccciiiiiiiiiiiiiiiiesee e e $14

* *

* * *

Dated: August 9, 2011.
Patrick F. Kennedy,

Under Secretary of State for Management,
Department of State.

[FR Doc. 2011-31175 Filed 12-5-11; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF STATE

22 CFR Part 126
RIN 1400-AD00
[Public Notice 7708]

Amendment to the International Traffic
in Arms Regulations: Additional
Method of Electronic Payment of
Registration Fees

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State is
amending the International Traffic in
Arms Regulations (ITAR) to identify the
Federal Reserve Wire Network
(FedWire) as another method of
electronic payment of registration fees,
so as to provide a choice in and
facilitate the submission of fees by
registrants.

DATES: This rule is effective December 6,
2011.

FOR FURTHER INFORMATION CONTACT:
Tanya A. Phillips, Office of Defense
Trade Controls Compliance, U.S.
Department of State, telephone (202)

632—2797, or email
DDTCResponseTeam@state.gov. ATTN:
Registration—Additional Method of
Electronic Payment of Registration Fees.

SUPPLEMENTARY INFORMATION: The
Directorate of Defense Trade Controls
(DDTQ) is responsible for the collection
of registration fees from persons in the
business of manufacturing, exporting,
and/or brokering defense articles or
defense services.

On February 24, 2011, the Department
proposed electronic payment as the sole
method of the submission of registration
fees (see the proposed rule,
“Amendment to the International
Traffic in Arms Regulations: Electronic
Payment of Registration Fees; 60-Day
Notice of the Proposed Statement of
Registration Information Collection,” 76
FR 10291). That proposal received no
public comment within the established
comment period. The final rule (76 FR
45195, July 28, 2011) took effect on
September 26, 2011, and identified
Automated Clearing House (ACH) as the
means by which U.S. entities may
electronically submit their registration
fees.

Since the implementation of that rule,
a considerable number of intended
registrants have contacted the
Department, inquiring if payment may
be made using the Federal Reserve Wire
Network (FedWire), as they were
experiencing difficulties in originating
ACH transactions. This rule seeks to

address these concerns. Therefore, to
§§122.2 and 129.4 of the ITAR, where
registration fee payment is described,
FedWire is added as an acceptable
electronic payment method.

Regulatory Analysis and Notices
Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from section 553 (Rulemaking) and
section 554 (Adjudications) of the
Administrative Procedure Act. Since the
Department is of the opinion that this
rule is exempt from 5 U.S.C. 553, it is
the view of the Department of State that
the provisions of section 553(d) do not
apply to this rulemaking.

Regulatory Flexibility Act

Since this amendment is not subject
to 5 U.S.C. 553, it does not require
analysis under the Regulatory
Flexibility Act.

Unfunded Mandates Act of 1995

This amendment does not involve a
mandate that will result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
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Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This amendment has been found not
to be a major rule within the meaning
of the Small Business Regulatory
Enforcement Fairness Act of 1996.

Executive Orders 12372 and 13132

This amendment will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this amendment
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this amendment.

Executive Order 12866

The Department is of the opinion that
controlling the import and export of
defense articles and services is a foreign
affairs function of the United States
Government and that rules governing
the conduct of this function are exempt
from the requirements of Executive
Order 12866. However, the Department
has reviewed this rule to ensure its
consistency with the regulatory
philosophy and principles set forth in
the Executive Order.

Executive Order 12988

The Department of State has reviewed
this amendment in light of sections 3(a)
and 3(b) (2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13563

The Department of State has
considered this rule in light of
Executive Order 13563, dated January
18, 2011, and affirms that this regulation
is consistent with the guidance therein.

Executive Order 13175

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the

requirements of Executive Order 13175
do not apply to this rulemaking.

Paperwork Reduction Act

This rule does not impose any new
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act,
44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Parts 122 and
129

Arms and munitions, Exports.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, parts 122 and 129 are amended as
follows:

PART 122—REGISTRATION OF
MANUFACTURERS AND EXPORTERS

m 1. The authority citation for part 122
continues to read as follows:

Authority: Secs. 2 and 38, Public Law 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778); E.O.
11958, 42 FR 4311; 1977 Comp. P. 79, 22
U.S.C. 2651a.

m 2. Section 122.2 is amended by
revising paragraph (a) to read as follows:

§122.2 Submission of registration
statement.

(a) General. An intended registrant
must submit a Department of State Form
DS-2032 (Statement of Registration) to
the Office of Defense Trade Controls
Compliance by registered or overnight
mail delivery, and must submit an
electronic payment via Automated
Clearing House or Federal Reserve Wire
Network payable to the Department of
State of one of the fees prescribed in
§ 122.3(a) of this subchapter. Automated
Clearing House (ACH) and Federal
Reserve Wire Network (FedWire) are
electronic networks used to process
financial transactions in the United
States. Intended registrants should
access the Directorate of Defense Trade
Control’s Web site at http://
www.pmddtc.state.gov for detailed
guidelines on submitting an ACH or
FedWire electronic payment. Electronic
payments must be in U.S. currency and
must be payable through a U.S. financial
institution. Cash, checks, foreign
currency, or money orders will not be
accepted. In addition, the Statement of
Registration must be signed by a senior
officer (e.g., Chief Executive Officer,
President, Secretary, Partner, Member,
Treasurer, General Counsel) who has
been empowered by the intended
registrant to sign such documents. The
intended registrant also shall submit
documentation that demonstrates that it
is incorporated or otherwise authorized
to do business in the United States. The
Directorate of Defense Trade Controls
will notify the registrant if the

Statement of Registration is incomplete
either by notifying the registrant of what
information is required or through the
return of the entire registration package.
Registrants may not establish new
entities for the purpose of reducing
registration fees.

* * * * *

PART 129—REGISTRATION AND
LICENSING OF BROKERS

m 3. The authority citation for part 129
continues to read as follows:

Authority: Sec. 38, Pub. L. 104-164, 110
Stat. 1437, (22 U.S.C. 2778).

m 4. Section 129.4 is amended by
revising paragraph (a) to read as follows:

§129.4 Registration statement and fees.

(a) General. An intended registrant
must submit a Department of State Form
DS-2032 (Statement of Registration) to
the Office of Defense Trade Controls
Compliance by registered or overnight
mail delivery, and must submit an
electronic payment via Automated
Clearing House (ACH), Federal Reserve
Wire Network (FedWire), or Society for
Worldwide Interbank Financial
Telecommunications (SWIFT), payable
to the Department of State of the fees
prescribed in § 122.3(a) of this
subchapter. Automated Clearing House
and FedWire are electronic networks
used to process financial transactions
originating from within the United
States and SWIFT is the messaging
service used by financial institutions
worldwide to issue international
transfers for foreign accounts. Payment
methods (i.e., ACH, FedWire, and
SWIFT) are dependent on the source of
the funds (U.S. or foreign bank) drawn
from the applicant’s account. The
originating account must be the
registrant’s account and not a third
party’s account. Intended registrants
should access the Directorate of Defense
Trade Control’s Web site at http://
www.pmddtc.state.gov for detailed
guidelines on submitting ACH,
FedWire, and SWIFT electronic
payments. Payments, including from
foreign brokers, must be in U.S.
currency, payable through a U.S.
financial institution. Cash, checks,
foreign currency, or money orders will
not be accepted. The Statement of
Registration must be signed by a senior
officer (e.g., Chief Executive Officer,
President, Secretary, Partner, Member,
Treasurer, General Counsel) who has
been empowered by the intended
registrant to sign such documents. The
intended registrant, whether a U.S. or
foreign person, shall submit
documentation that demonstrates it is
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incorporated or otherwise authorized to
do business in its respective country.
Foreign persons who are required to
register shall provide information that is
substantially similar in content to that
which a U.S. person would provide
under this provision (e.g., foreign
business license or similar authorization
to do business). The Directorate of
Defense Trade Controls will notify the
registrant if the Statement of
Registration is incomplete either by
notifying the registrant of what
information is required or through the
return of the entire registration package.
Registrants may not establish new
entities for the purpose of reducing

registration fees.
* * * * *

Dated: November 29, 2011.
Ellen O. Tauscher,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2011-31273 Filed 12-5—11; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9554]
RIN 1545-BJ07

Extending Religious and Family
Member FICA and FUTA Exceptions to
Disregarded Entities; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document describes a
correction to final and temporary
regulations (TD 9554) extending the
exceptions from taxes under the Federal
Insurance Contributions Act (“FICA”)
and the Federal Unemployment Tax Act
(“FUTA”) under sections 3121(b)(3)
(concerning individuals who work for
certain family members), 3127
(concerning members of religious
faiths), and 3306(c)(5) (concerning
persons employed by children and
spouses and children under 21
employed by their parents) of the
Internal Revenue Code (“Code”) to
entities that are disregarded as separate
from their owners for Federal tax
purposes. The temporary regulations
also clarify the existing rule that the
owners of disregarded entities, except
for qualified subchapter S subsidiaries,
are responsible for backup withholding
and related information reporting
requirements under section 3406. These

regulations were published in the
Federal Register on Tuesday, November
1, 2011 (76 FR 67363).

DATES: This correction is effective on
December 6, 2011, and is applicable on
November 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Joseph Perera, (202) 622—-6040 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final and temporary regulations
that are the subject of this document are
under section 7701 of the Internal
Revenue Code.

Need for Correction

As published, final and temporary
regulations (TD 9554) contain an error
that may prove to be misleading and is
in need of clarification.

List of Subjects in 26 CFR 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recording
requirements.

Correction of Publication

Accordingly, 26 CFR part 301 is
corrected by making the following
correcting amendment:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 301.7701-2T is revised
to read as follows:

§301.7701-2T Business entities;
definitions (temporary).

(a) through (c)(2)(iv) [Reserved]. For
further guidance, see §301.7701-2(a)
through (c)(2)(iv).

(A) In general. Section § 301.7701—
2(c)(2)(i) (relating to certain wholly
owned entities) does not apply to taxes
imposed under Subtitle C—Employment
Taxes and Collection of Income Tax
(Chapters 21, 22, 23, 23A, 24 and 25 of
the Internal Revenue Code). However,
§301.7701-2(c)(2)(i) does apply to
withholding requirements imposed
under section 3406 (backup
withholding). The owner of a business
entity that is disregarded under
§301.7701-2 is subject to the
withholding requirements imposed
under section 3406 (backup
withholding). Section 301.7701—
2(c)(2)(i) also applies to taxes imposed
under Subtitle A, including Chapter 2—
Tax on Self Employment Income. The
owner of an entity that is treated in the

same manner as a sole proprietorship
under § 301.7701-2(a) will be subject to
tax on self-employment income.

(B) [Reserved]. For further guidance,
see §301.7701-2(c)(2)(iv)(B).

(C) Exceptions. For exceptions to the
rule in § 301.7701-2(c)(2)(iv)(B), see
sections 31.3121(b)(3)-1(d), 31.3127—
1(c), and 31.3306(c)(5)-1(d).

(D) through (e)(4) [Reserved]. For
further guidance, see § 301.7701—
2(c)(2)(iv)(D) through (e)(4).

(5) Paragraphs (c)(2)(iv)(A) and
(c)(2)(iv)(C) of this section apply to
wages paid on or after December 6,
2011. For rules that apply to paragraph
(c)(2)(iv)(A) of this section before
December 6, 2011, see 26 CFR part 301
revised as of April 1, 2009. However,
taxpayers may apply paragraphs
(€)(2)(iv)(A) and (c)(2)(iv)(C) of this
section to wages paid on or after January
1, 2009.

(e)(6) through (e)(7) [Reserved]. For
further guidance, see § 301.7701-2(e)(6)
through (e)(7).

(8) Expiration Date. The applicability
of paragraphs (c)(2)(iv)(A) and
(c)(2)(iv)(C) of this section expires on or
before December 5, 2014.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).

[FR Doc. 2011-31182 Filed 12-5-11; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 50

[Docket No. OAG 142; AG Order No. 3314—
2011]

RIN 1105-AB38

Office of the Attorney General;
Assumption of Concurrent Federal
Criminal Jurisdiction in Certain Areas
of Indian Country

AGENCY: Office of the Attorney General,
Department of Justice.
ACTION: Final rule.

SUMMARY: This rule establishes the
procedures for an Indian tribe whose
Indian country is subject to State
criminal jurisdiction under Public Law
280 (18 U.S.C. 1162(a)) to request that
the United States accept concurrent
criminal jurisdiction within the tribe’s
Indian country, and for the Attorney
General to decide whether to consent to
such a request.

DATES: Effective Date: This rule is
effective January 5, 2012.

FOR FURTHER INFORMATION, CONTACT: Mr.
Tracy Toulou, Director, Office of Tribal



76038

Federal Register/Vol. 76, No. 234/ Tuesday, December 6, 2011/Rules and Regulations

Justice, Department of Justice, at (202)
514—8812 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Discussion

For more than two centuries, the
Federal Government has recognized
Indian tribes as domestic sovereigns that
have unique government-to-government
relationships with the United States.
Congress has broad authority to legislate
with respect to Indian tribes, however,
and has exercised this authority to
establish a complex jurisdictional
scheme for the prosecution of crimes
committed in Indian country. (The term
“Indian country” is defined in 18 U.S.C.
1151.) Criminal jurisdiction in Indian
country typically depends on several
factors, including the nature of the
crime; whether the alleged offender, the
victim, or both are Indian; and whether
a treaty, Federal statute, executive order,
or judicial decision has conferred
jurisdiction on a particular government.

Here, three Federal statutes are
particularly relevant: The General
Crimes Act (also known as the Indian
Country Crimes Act), 18 U.S.C. 1152;
the Major Crimes Act (also known as the
Indian Major Crimes Act), 18 U.S.C.
1153; and Public Law 280, Act of Aug.
15, 1953, Public Law 83-280, 67 Stat.
588, codified in part as amended at 18
U.S.C. 1162. Under the General Crimes
and Major Crimes Acts, which apply to
most of Indian country, jurisdiction to
prosecute most crimes in Indian country
rests with the Federal Government, the
tribal government, or both concurrently.
State criminal jurisdiction in Indian
country is generally limited to crimes
committed by non-Indians against non-
Indian victims, as well as victimless
crimes committed by non-Indians.

But there is an important exception to
this general rule: In certain areas of
Indian country, Public Law 280 renders
the General Crimes and Major Crimes
Acts inapplicable and instead gives the
States jurisdiction over crimes
committed by or against Indians.
Specifically, the Public Law 280
criminal-jurisdiction provision codified
at 18 U.S.C. 1162 applies in parts of
Alaska, California, Minnesota, Nebraska,
Oregon, and Wisconsin. (Section
1162(a) expressly exempts some areas of
Indian country in these States, such as
the Red Lake Reservation in Minnesota
and the Warm Springs Reservation in
Oregon; and some of these States have
formally “retroceded” jurisdiction over
other reservations.) In the areas of
Indian country covered by section 1162,
which are known as “mandatory”
Public Law 280 jurisdictions, the
Federal Government can prosecute
violations of general Federal criminal

statutes that apply nationwide, such as
Federal narcotics laws, but typically
cannot prosecute violent crimes such as
murder, assault with a dangerous
weapon, or felony child abuse.

In contrast, the provision originating
in Public Law 280 that is codified at 25
U.S.C. 1321 provides a basis for other
States to elect to assume criminal
jurisdiction in Indian country on an
optional basis, subject to the consent of
the affected tribe. In the Indian country
of these tribes, known as “optional”
Public Law 280 jurisdictions, the
Department concludes that the
applicable statutes, including the Tribal
Law and Order Act of 2010 (TLOA),
provide that the Federal Government
has concurrent jurisdiction under the
General Crimes and Major Crimes Acts.
See U.S. Department of Justice, United
States Attorneys’ Manual, tit. 9,
Criminal Resource Manual § 688
(Federal Government may exercise
concurrent criminal jurisdiction in “the
so-called ‘option states’ * * * which
assumed jurisdiction pursuant to Public
Law 280 after its enactment”); United
States v. High Elk, 902 F.2d 660, 661
(8th Cir. 1990) (per curiam) (holding
that Federal courts retain Major Crimes
Act jurisdiction in those States that
voluntarily assumed jurisdiction under
Public Law 280); c¢f. Negonsott v.
Samuels, 507 U.S. 99, 105-06 (1993)
(holding that a different Federal statute
conferred criminal jurisdiction on a
State without divesting the United
States of concurrent criminal
jurisdiction). But cf. United States v.
Burch, 169 F.3d 666, 669-71 (10th Cir.
1999) (holding that a 1984 “direct
congressional grant of jurisdiction over
[crimes committed in one town in]
Indian country” vested Colorado with
exclusive jurisdiction akin to mandatory
jurisdiction under Pub. L. 280).

The Tribal Law and Order Act of 2010

The TLOA was enacted on July 29,
2010, as title II of Public Law 111-211.
The purpose of the TLOA is to help the
Federal Government and tribal
governments better address the unique
public-safety challenges that confront
tribal communities.

Section 221(b) of the new law, now
codified at 18 U.S.C. 1162(d), permits an
Indian tribe with Indian country subject
to mandatory State criminal jurisdiction
under Public Law 280 to request that the
United States accept concurrent
jurisdiction to prosecute violations of
the General Crimes Act and the Major
Crimes Act within that tribe’s Indian
country. As the statute states, this
jurisdiction will be concurrent among
the Federal Government, the State
government, and (where applicable) the

tribal government. See 18 U.S.C.
1162(d)(2). Section 221(b) provides for
the United States to assume concurrent
criminal jurisdiction at the tribe’s
request, and after consultation between
the tribe and the Attorney General and
consent to Federal jurisdiction by the
Attorney General. The State need not
consent. Once the United States has
accepted concurrent criminal
jurisdiction, Federal authorities can
investigate and prosecute offenses that
Public Law 280 currently bars them
from prosecuting.

Assumption of Concurrent Federal
Criminal Jurisdiction

This rule establishes the framework
and procedures for a mandatory Public
Law 280 tribe to request the assumption
of concurrent Federal criminal
jurisdiction within the Indian country of
the tribe that is subject to Public Law
280. It also describes the process to be
used by the Attorney General in
deciding whether to consent to such a
request.

The TLOA provides that the Attorney
General is the deciding official for
requests submitted by Indian tribes
under 18 U.S.C. 1162(d). Given the
potentially high volume of requests, the
large number of Department of Justice
components and non-Department
partners that should be conferred with,
and the detailed tribe-by-tribe analyses
that may be needed, the Attorney
General is delegating decisional
authority under 18 U.S.C. 1162(d) to the
Deputy Attorney General. The Office of
the Deputy Attorney General will
receive recommendations from the
Office of Tribal Justice, the Executive
Office for United States Attorneys, and
the Federal Bureau of Investigation, and
also will consider any comments from
other Department components
(including the Bureau of Prisons and the
Office of Community Oriented Policing
Services) and other Federal, tribal, State,
and local entities. The Office of Tribal
Justice will handle the staffing and
tracking of assumption requests.

The Department will begin to accept
tribal requests for the assumption of
concurrent Federal criminal jurisdiction
on the date this rule becomes effective.
Any tribe that previously submitted a
request should resubmit its request and
ensure that it conforms to the
requirements of this final rule.

In accordance with Executive Order
13175 of November 6, 2000, which
requires consultation between Federal
agencies and tribes on certain matters,
the Department has held tribal
consultations regarding these
assumption procedures.



Federal Register/Vol.

76, No. 234/ Tuesday, December 6, 2011/Rules and Regulations

76039

Retrocession of State Criminal
Jurisdiction

Assumption of concurrent Federal
criminal jurisdiction under this rule
does not require the approval of any
State. The statute being implemented,
18 U.S.C. 1162(d), authorizes the
Federal Government to assume such
jurisdiction pursuant to a tribe’s request
and with the consent of the Attorney
General; it does not require State
consent to the change in Federal
jurisdiction. After a tribe has submitted
a request under 18 U.S.C. 1162(d), the
Department will publish a notice in the
Federal Register inviting input from
affected State and local law enforcement
authorities. But ultimately, it is the
tribe’s request and the Attorney
General’s consent that will determine
whether the United States accepts
concurrent criminal jurisdiction.

The process described in this rule is
separate and distinct in this respect
from Public Law 280’s “‘retrocession”
process for transferring criminal
jurisdiction from the State government
to the Federal Government. See 25
U.S.C. 1323(a). The retrocession process
is initiated by the State, not the tribe,
and thus cannot occur without the
State’s consent.

The process described in this rule is
also distinct from the retrocession
process in the further respect that the
State will not lose any criminal
jurisdiction as a result of the Federal
Government’s assumption of
jurisdiction under this rule. As 18
U.S.C. 1162(d) makes clear, the
jurisdiction assumed by the Federal
Government under that provision is
concurrent with State jurisdiction and,
where applicable, tribal jurisdiction. By
contrast, Federal acceptance of
jurisdiction through the retrocession
process under 25 U.S.C. 1323(a)
eliminates criminal jurisdiction
previously held by the State in areas
covered by the retrocession.

Where 18 U.S.C. 1162(d) Does Not
Apply

The process described in this rule
applies only to Indian country that is
subject to “mandatory”” Public Law 280
State criminal jurisdiction under 18
U.S.C. 1162. As indicated above, the
Department concludes that the United
States has concurrent jurisdiction over
General Crimes Act and Major Crimes
Act violations in areas where States
have assumed criminal jurisdiction
under “optional” Public Law 280.
Accordingly, although the TLOA
provides for the United States to
“accept” concurrent criminal
jurisdiction in these areas ““[a]t the

request of an Indian tribe, and after
consultation with and consent by the
Attorney General,” 25 U.S.C. 1321(a)(2),
the Department’s view is that such
concurrent Federal jurisdiction exists,
whether or not the United States
formally accepts such jurisdiction with
the Attorney General’s consent pursuant
to individual tribal requests under this
provision. Accordingly, the Department
is not establishing procedures in this
rule for processing individual requests
from tribes for acceptance of concurrent
Federal jurisdiction in areas subject to
State criminal jurisdiction under
“optional” Public Law 280.

Comments on the Proposed Rule

In response to the proposed rule
published on May 23, 2011, see
Assumption of Concurrent Federal
Criminal Jurisdiction in Certain Areas of
Indian Country, 76 FR 29675 (May 23,
2011), with a comment period through
July 7, 2011, the Department of Justice
received eight sets of comments: three
from tribal governments, one from a
non-profit organization, two from
associations of county officials, one
from a county attorney, and one from a
private individual. These eight sets of
comments included a number of
comments related to other sections of
the TLOA; only those comments relating
to the proposed rule establishing
procedures for making requests for
concurrent Federal criminal jurisdiction
are addressed here.

Information To Determine Whether the
Assumption of Concurrent Federal
Criminal Jurisdiction Will Improve
Public Safety

One comment requested information
in the rule that would indicate the
effectiveness of Federal law
enforcement in Indian country where
concurrent Federal criminal jurisdiction
already exists. In addition, the comment
requested information about Federal law
enforcement agency resources to help
tribes determine whether the agencies
are equipped adequately to be effective.
Similarly, another comment requested
information regarding Federal funding
and staffing so that State agencies can
gau%e Federal law enforcement capacity.

The Department declines to adopt
these suggestions. The extent of Federal
law enforcement in Indian country
where concurrent jurisdiction already
exists is influenced by a wide variety of
factors, some of which may be unique
to a particular tribe. Therefore,
generalizations about Federal law
enforcement in Indian country could
result in inaccurate and largely
unhelpful guidance for tribes
considering whether to submit requests

pursuant to this rule. Moreover,
information about Federal law
enforcement agency resources is subject
to change each fiscal year and thus can
be an unreliable predictor of future
resources.

Tribal, Federal, State, and Local
Communication and Participation

One comment requested an
amendment to 28 CFR 50.25(c) to
include a requirement that the
Department provide notice (with an
opportunity for comment) to State and
local agencies that are responsible for
investigating and prosecuting criminal
violations in the Indian country of the
tribe.

The Department concurs with this
suggestion and is amending the final
rule to require that tribes requesting
assumption of concurrent Federal
criminal jurisdiction identify such
agencies in their requests, and that the
Office of Tribal Justice provide written
notice to those agencies within 30 days
of receiving the request.

Two comments asked that the rule
require the Office of Tribal Justice to
provide the requesting tribe a copy of
comments and recommendations
submitted by others, and allow the tribe
an opportunity to respond in writing.

The Department generally concurs
with this suggestion, but reserves the
right to exercise discretion in
determining what to share with the
tribe. For example, the Department has
an obligation to protect personally
identifiable information and law
enforcement sensitive information. The
final rule is being amended to note that
the Office of Tribal Justice may provide
the requesting tribe with appropriately
redacted copies of comments and will
allow the tribe an opportunity to
respond in writing.

One comment suggested that the rule
require a public meeting to solicit
comments, which should be taken into
consideration when evaluating tribal
requests.

The Department declines to adopt this
suggestion. Requests will be published
in the Federal Register and notice will
be sent in writing to the State and local
agencies referenced above. Those
agencies and the public will have ample
opportunity to provide comments.
While the Department reserves the
option to hold public meetings in
appropriate cases, the Department
declines to make such meetings
mandatory in all cases.

One comment asked that the rule
require the Deputy Attorney General
and the Office of Tribal Justice to meet
personally with the tribe to discuss the
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request, comments, and
recommendations submitted by others.
The Department declines to adopt this
suggestion. The rule requires that the
Office of Tribal Justice consult with the
requesting tribe before forming a
recommendation to the Deputy Attorney
General. The Department believes the
process established by the rule will
provide requesting tribes sufficient
opportunity for meaningful consultation
on their requests and on any comments
or recommendations from other parties.

Measurable Criteria for Determining the
Need for Concurrent Federal Criminal
Jurisdiction

One comment asked that 28 CFR
50.25(d) include criteria for evaluating
current law enforcement agencies’
successes or failures. This comment also
asked for the inclusion of a provision
identifying criteria for assessing existing
resources and the application of those
resources by agencies servicing the tribe
requesting the assumption of concurrent
Federal criminal jurisdiction. An
additional comment proposed that the
final rule should require a “prima facie”
showing by the tribe that concurrent
Federal criminal jurisdiction is
necessary.

The Department declines to adopt
these suggestions. The Department will
determine which specified factors are
relevant to evaluating a request for
assumption of concurrent Federal
jurisdiction in any particular case. Such
factors will include an assessment of
current law enforcement agencies’
resources and the application of those
resources within the Indian country of
the tribe. Moreover, the tribal request
must “explain why the assumption of
concurrent Federal criminal jurisdiction
will improve public safety and criminal
law enforcement and reduce crime in
the Indian country of the requesting
tribe.” 28 CFR 50.25(b)(2). There is no
need to require a “prima facie”” showing
that concurrent Federal criminal
jurisdiction is necessary.

One comment noted that the list of
factors for consideration in the proposed
rule, 28 CFR 50.25(d)(4) through (7), is
too broadly written and does not
adequately characterize the standards
the Department will apply when
evaluating a request. The comment
requested that the listed factors be more
clearly defined, and relate to public
safety, law enforcement needs, and
implementation of the TLOA.

The Department partly concurs with
this suggestion and is adding a new 28
CFR 50.25(d)(1), which expressly
provides for consideration of whether
consenting to the request will improve
public safety and criminal law

enforcement and reduce crime in the
Indian country of the requesting tribe.

Threshold Requirements for Tribal
Requests

Three comments suggested that
consideration of or consent to tribal
requests be conditioned on the
inclusion of specific features in that
tribe’s justice system, such as due
process protections for defendants,
publicly available criminal codes,
procedural and evidentiary rules,
protections for victims’ rights, and
procedures to protect victim
information.

The Department declines to adopt
these suggestions. The Department will
review information about a requesting
tribe’s justice system as one factor in
evaluating a tribal request. But these
comments suggest a mistaken belief that
assumption of concurrent Federal
criminal jurisdiction will alter the
criminal jurisdiction of the tribe making
the request. Neither this rule nor the
statute it implements, 18 U.S.C. 1162(d),
alters existing tribal, State, or local
jurisdiction. Therefore, there is no need
to impose such additional requirements
on a requesting tribe.

Periodic Assessments and Amendments

One comment suggested that the rule
should include a provision for periodic
review and should allow for future
amendments.

The Department declines to adopt
these suggestions. The statute being
implemented in this rule, 18 U.S.C.
1162(d), does not provide for revisiting
decisions to consent to the assumption
of concurrent Federal criminal
jurisdiction; rather, it indicates that
such concurrent Federal criminal
jurisdiction is established when the
Attorney General consents to a tribal
request. To the extent the comment
refers to this rule, all regulations are
subject to potential future amendment;
an explicit statement to that effect in
this rule is unnecessary.

Redundancy and Confusion

One comment noted that in the
proposed rule, 28 CFR 50.25(d)(4)
through (7) overlaps considerably with
28 CFR 50.25(e) and (g), and that 28 CFR
50.25(h) overlaps considerably with 28
CFR 50.25(d) and 50.25(e). The
comment asked that these provisions be
consolidated to reduce redundancy and
avoid possible confusion.

The Department partly concurs with
this suggestion. The Department is
deleting from the final rule 28 CFR
50.25(e) through (g) of the proposed
rule, which the Department agrees are

substantially redundant of provisions in
28 CFR 50.25(d).

One comment asked that the
Department remove the words
“assumption” and “acceptance” of
Federal concurrent jurisdiction because
the statute being implemented in the
rule, 18 U.S.C. 1162(d), provides for
such jurisdiction automatically by
operation of law when certain
conditions are met.

The Department declines to adopt this
suggestion. Using the words
“assumption” and “‘acceptance” adds
clarity to the rule.

One comment suggested that the
Department remove references to
section 221 of the TLOA to avoid
confusion and instead refer directly to
18 U.S.C. 1162(d).

The Department concurs with this
suggestion and is amending the final
rule accordingly.

Time Frames

One comment suggested that the
Department change the language in 28
CFR 50.25(c)(2) from “promptly” to
“within 30 days of receipt,” and provide
a 60-day comment period.

The Department concurs with the
suggestion to change the language in 28
CFR 50.25(c)(2) from “promptly” to
“[wl]ithin 30 days of receipt of a tribal
request.” The Department also concurs
with the suggestion that the comment
period be defined, and is amending the
rule to include a 45-day comment
period. This somewhat shorter comment
period will help the Department reach
a decision within the timeframe
contemplated in the rule.

One comment asked that the rule be
amended to account for factors that may
prompt a tribe to request assumption of
concurrent Federal criminal jurisdiction
outside of the two prioritized
timeframes.

The Department declines to adopt this
suggestion. The rule as written allows a
tribe to submit a request at any time and
allows the Deputy Attorney General to
make a final decision on such a request
at any time. See 28 CFR 50.25(c)(5).

One comment asks that the rule
identify a time limit on the duration of
the comment period provided to State
and local law enforcement agencies, to
avoid delaying the assumption of
concurrent Federal criminal
jurisdiction.

The Department concurs with this
suggestion and is amending the rule to
specify a 45-day comment period.

Partial Jurisdiction

One comment noted that 18 U.S.C.
1162(d) does not provide authority for
assumption of jurisdiction over a subset
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of violations of the General Crimes and
Major Crimes Acts because the TLOA
makes 18 U.S.C. 1152 and 1153
indivisibly applicable. The same
comment also notes that 18 U.S.C.
1162(d) does not provide authority for
assumption of jurisdiction over only
part of the Indian country of the tribe
because 18 U.S.C. 1162(d)(1) states that
18 U.S.C. 1152 and 1153 “shall apply in
the areas of the Indian country of the
Indian tribe.”

As noted in the proposed rule, the
Department added this provision in
response to requests from tribal leaders
during tribal consultation. While the
Department initially believed that the
language of the statute was sufficiently
ambiguous to permit requests for
assumption of concurrent Federal
criminal jurisdiction over a subset of
violations of the General Crimes and
Major Crimes Acts or in a limited
geographic portion of the tribe’s Indian
country, upon further review the
Department now concludes that such an
interpretation does not have sufficient
support in the language or legislative
history of the TLOA. Moreover, such
partial jurisdiction could create
practical difficulties, complicating
further the complex criminal
jurisdictional rules of Federal Indian
law. Accordingly, the rule is being
modified to remove the reference to
partial assumptions of concurrent
criminal jurisdiction. We note, however,
that for those tribes whose Indian
country is located partly in a State with
mandatory criminal jurisdiction under
Public Law 280 and partly in a State
that does not have such mandatory
Public Law 280 jurisdiction, the tribe’s
request for the assumption of concurrent
Federal criminal jurisdiction under this
rule would pertain only to that part of
the tribe’s Indian country that is located
in a State with mandatory criminal
jurisdiction under Public Law 280.

State Interests

One comment suggests providing
notice to and accepting input from State
governors or their designees.

The Department concurs with this
suggestion and is amending the final
rule to require that the Office of Tribal
Justice copy the relevant governor’s
office on the notices sent to State or
local law enforcement agencies when a
request for assumption of concurrent
Federal criminal jurisdiction is
received.

Appeals

One comment asks that the rule
include a provision stating that granted
requests are non-appealable in the same
way denied requests are non-appealable

under 28 CFR 50.25(h)(4) of the
proposed rule.

The Department concurs with this
suggestion and is amending the final
rule accordingly.

Additional Changes

The Department is amending the rule
to note that requests will be accepted as
soon as the rule becomes effective. As
noted above, tribes that have submitted
requests prior to the effective date
should resubmit the requests and ensure
that their requests conform to the
requirements of the final rule.

Regulatory Certifications

Executive Order 12866—Regulatory
Planning and Review

This regulation has been drafted and
reviewed in accordance with section
1(b) of Executive Order 12866 of
September 30, 1993 (‘“Regulatory
Planning and Review”’), as amended.
The Department of Justice has
determined that this rule is a
“significant regulatory action’”” under
Executive Order 12866, section 3(f),
and, accordingly, this rule has been
reviewed by the Office of Management
and Budget.

Executive Order 13132—Federalism

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The statutory
process provided under 18 U.S.C.
1162(d) allows the United States to
assume concurrent criminal jurisdiction
over offenses in a particular area of
Indian country, without eliminating or
affecting the State’s existing criminal
jurisdiction, and this rule does not
expand or change this authorization.
This regulation merely establishes
procedures providing for the Deputy
Attorney General, by delegation, to
make an informed decision in
considering, in consultation with other
Federal, tribal, State, and local
authorities, whether or not to consent to
a request from an individual tribe for
the Federal Government to assume
concurrent criminal jurisdiction within
that tribe’s Indian country. Even if the
Deputy Attorney General exercises his
discretion to assume concurrent
jurisdiction under this regulation, the
State retains all of its existing
jurisdiction. Furthermore, the
Department of Justice will work with
the relevant State and local agencies to
determine how best to share concurrent
criminal jurisdiction with the State and

(where applicable) the tribe and to
coordinate investigations and
prosecutions, just as the Department
works with States and tribes in other
areas with concurrent criminal
jurisdiction. Therefore, in accordance
with Executive Order 13132 of August
4, 1999, it is determined that this rule
does not have sufficient federalism
implications to warrant the preparation
of a federalism assessment.

Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in section 3(a) and
(b)(2) of Executive Order 12988 of
February 5, 1996.

Executive Order 13175—Consultation
and Coordination with Indian Tribal
Governments

This rule comports with Executive
Order 13175 of November 6, 2000. The
rule has significant tribal implications,
as it will have substantial direct effects
on one or more Indian tribes and on the
relationship between the Federal
Government and Indian tribes. The
Department therefore has engaged in
meaningful consultation and
collaboration with tribal officials in
developing this rule. More specifically,
the Department of Justice participated in
six consultations with tribal officials on
the Tribal Law and Order Act of 2010.
The dates and locations of those tribal
consultations were as follows:

e October 14, 2010, in Billings,
Montana

e October 20, 2010, in Albuquerque,
New Mexico

e Qctober 28, 2010, in Miami, Florida

e November 16, 2010, in
Albuquerque, New Mexico

e December 8, 2010, in Palm Springs,
California

e March 23, 2011, in Hayward,
Wisconsin

The last two consultation sessions
focused on section 221 of Public Law
111-211, and the March 23, 2011
consultation expressly addressed a draft
version of the proposed rule.

During these consultations, some
tribal officials expressed a desire to see
the Attorney General consent to each
and every tribal request for concurrent
Federal criminal jurisdiction. Other
tribal officials raised more specific
concerns. In direct response to the
latter, the Department of Justice
significantly rewrote portions of the
proposed rule that is now being
finalized. Seven changes included in the
final rule are particularly noteworthy.

First, rather than providing that the
Department will attempt to give priority



76042

Federal Register/Vol. 76, No. 234/ Tuesday, December 6, 2011/Rules and Regulations

only to those tribal requests received by
August 31 of any calendar year, the final
rule provides that the Department will
attempt to give priority to requests
received by August 31 or by February
28. This change effectively doubles the
number of annual cycles in which the
Department will attempt to consider
tribal requests on a prioritized basis.

Second, the final rule clarifies why it
is unnecessary, under the Department’s
view of the applicable statutes, for tribes
in “optional” Public Law 280
jurisdictions to submit individual
requests for formal acceptance of
concurrent Federal criminal
jurisdiction.

Third, the final rule clarifies that
Federal agencies are to supply
comments and information relevant to
each tribal request, rather than merely
announcing their overall support or
opposition for each request.

Fourth, the final rule reiterates that
the assumption of concurrent Federal
criminal jurisdiction under 18 U.S.C.
1162(d) does not require the agreement,
consent, or concurrence of any State or
local government.

Fifth, the final rule expressly provides
that the Department’s Office of Tribal
Justice may give appropriate technical
assistance to any tribe that wishes to
prepare and submit a renewed request,
following the denial of an earlier
request.

Sixth, the final rule states that the
assumption of concurrent Federal
criminal jurisdiction will commence
within six months of the decision to
assume jurisdiction, if feasible, rather
than merely mandating action within
twelve months.

Seventh and finally, the final rule
requires that notice of a decision
consenting to the request for assumption
of concurrent Federal criminal
jurisdiction will be published in the
Federal Register.

The Department of Justice thus
believes that many of the concerns that
tribal officials expressed about 18 U.S.C.
1162(d) and the draft proposed
regulation at the tribal consultations in
2010 and 2011 have now been met.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 605(b), has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities.
This rule provides only a framework for
processing requests by Indian tribes for
the assumption of concurrent Federal
criminal jurisdiction over certain Indian

country crimes, as provided for by 18
U.S.C. 1162(d).

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995, Public Law 104—4.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based companies to
compete with foreign-based companies
in domestic and export markets.

Paperwork Reduction Act

This final rule contains a new
“collection of information” covered by
the Paperwork Reduction Act of 1995
(PRA), as amended, 44 U.S.C. 3501—
3521. Under the PRA, a covered agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid control
number assigned by the Office of
Management and Budget (OMB). 44
U.S.C. 3507(a)(3), 3512. The information
collection in this final rule requires
Indian tribes seeking assumption of
concurrent criminal jurisdiction by the
United States to provide to the
Department certain information relating
to public safety within the Indian
country of the tribe. The Department
submitted an information collection
request to OMB for review and approval
in accordance with the review
procedures of the PRA. OMB approved
the collection on September 27, 2011,
and assigned OMB control number
1105-0091. The Department of Justice
did not receive any comments
specifically about the proposed
collection.

List of Subjects in 28 CFR Part 50

Administrative practice and
procedure, Crime, Indians.

Accordingly, for the reasons set forth
in the preamble, part 50 of chapter I of
title 28 of the Code of Federal
Regulations is amended as follows:

PART 50—STATEMENTS OF POLICY

m 1. The authority citation for part 50 is
revised to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 1162;
28 U.S.C. 509, 510; 42 U.S.C. 1921 et seq.,
1973c; and Public Law 107-273, 116 Stat.
1758, 1824.

m 2. Section 50.25 is added to read as
follows:

§50.25 Assumption of concurrent Federal
criminal jurisdiction in certain areas of
Indian country.

(a) Assumption of concurrent Federal
criminal jurisdiction. (1) Under 18
U.S.C. 1162(d), the United States may
accept concurrent Federal criminal
jurisdiction to prosecute violations of 18
U.S.C. 1152 (the General Crimes, or
Indian Country Crimes, Act) and 18
U.S.C. 1153 (the Major Crimes, or Indian
Major Crimes, Act) within areas of
Indian country in the States of Alaska,
California, Minnesota, Nebraska,
Oregon, and Wisconsin that are subject
to State criminal jurisdiction under
Public Law 280, 18 U.S.C. 1162(a), if the
tribe requests such an assumption of
jurisdiction and the Attorney General
consents to that request. Once the
Attorney General has consented to an
Indian tribe’s request for assumption of
concurrent Federal criminal
jurisdiction, the General Crimes and
Major Crimes Acts shall apply in the
Indian country of the requesting tribe
that is located in any of these
“mandatory” Public Law 280 States,
and criminal jurisdiction over those
areas shall be concurrent among the
Federal Government, the State
government, and (where applicable) the
tribal government. Assumption of
concurrent Federal criminal jurisdiction
under 18 U.S.C. 1162(d) does not
require the agreement, consent, or
concurrence of any State or local
government.

(2) Under 25 U.S.C. 1321(a)(2), the
United States may exercise concurrent
Federal criminal jurisdiction in other
areas of Indian country as to which
States have assumed “optional” Public
Law 280 criminal jurisdiction under 25
U.S.C. 1321(a), if a tribe so requests and
after consultation with and consent by
the Attorney General. The Department’s
view is that such concurrent Federal
criminal jurisdiction exists under
applicable statutes in these areas of
Indian country, even if the Federal
Government does not formally accept
such jurisdiction in response to
petitions from individual tribes. This
rule therefore does not establish
procedures for processing requests from
tribes under 25 U.S.C. 1321(a)(2).
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(b) Request requirements. (1) A tribal
request for assumption of concurrent
Federal criminal jurisdiction under 18
U.S.C. 1162(d) shall be made by the
chief executive official of a federally
recognized Indian tribe that occupies
Indian country listed in 18 U.S.C.
1162(a). For purposes of this section, a
chief executive official may include a
tribal chairperson, president, governor,
principal chief, or other equivalent
position.

(2) The tribal request shall be
submitted in writing to the Director of
the Office of Tribal Justice at the
Department of Justice. The first page of
the tribal request shall be clearly
marked: ‘“Request for United States
Assumption of Concurrent Federal
Criminal Jurisdiction.”” The tribal
request shall explain why the
assumption of concurrent Federal
criminal jurisdiction will improve
public safety and criminal law
enforcement and reduce crime in the
Indian country of the requesting tribe.
The tribal request shall also identify
each local or State agency that currently
has jurisdiction to investigate or
prosecute criminal violations in the
Indian country of the tribe and shall
provide contact information for each
such agency.

(c) Process for handling tribal
requests. (1) Upon receipt of a tribal
request, the Office of Tribal Justice
shall:

(i) Acknowledge receipt; and

(ii) Open a file.

(2) Within 30 days of receipt of a
tribal request, the Office of Tribal Justice
shall:

(i) Publish a notice in the Federal
Register, seeking comments from the
general public;

(ii) Send written notice of the request
to the State and local agencies identified
by the tribe as having criminal
jurisdiction over the tribe’s Indian
country, with a copy of the notice to the
governor of the State in which the
agency is located, requesting that any
comments be submitted within 45 days
of the date of the notice;

(iii) Seek comments from the relevant
United States Attorney’s Offices, the
Federal Bureau of Investigation, and
other Department of Justice components
that would be affected by consenting to
the request; and

(iv) Seek comments from the
Department of the Interior (including
the Bureau of Indian Affairs), the
Department of Homeland Security, other
affected Federal departments and
agencies, and Federal courts.

(3) As soon as possible but not later
than 30 days after receipt of a tribal
request, the Office of Tribal Justice shall

initiate consultation with the requesting
tribe, consistent with applicable
Executive Orders and Presidential
Memoranda on tribal consultation.

(4) To the extent appropriate and
consistent with applicable laws and
regulations, including requirements of
the Privacy Act of 1974, as amended, 5
U.S.C. 552a, governing personally
identifiable information, and with the
duty to protect law enforcement
sensitive information, the Office of
Tribal Justice may share with the
requesting tribe any comments from
other parties and provide the tribe with
an opportunity to respond in writing.

(5) An Indian tribe may submit a
request at any time after the effective
date of this rule. However, requests
received by February 28 of each
calendar year will be prioritized for
decision by July 31 of the same calendar
year, if feasible; and requests received
by August 31 of each calendar year will
be prioritized for decision by January 31
of the following calendar year, if
feasible. The Department will seek to
complete its review of prioritized
requests within these time frames,
recognizing that it may not be possible
to do so in each instance.

(d) Factors. Factors that will be
considered in determining whether or
not to consent to a tribe’s request for
assumption of concurrent Federal
criminal jurisdiction include the
following:

(1) Whether consenting to the request
will improve public safety and criminal
law enforcement and reduce crime in
the Indian country of the requesting
tribe.

(2) Whether consenting to the request
will increase the availability of law
enforcement resources for the requesting
tribe, its members, and other residents
of the tribe’s Indian country.

(3) Whether consenting to the request
will improve access to judicial resources
for the requesting tribe, its members,
and other residents of the tribe’s Indian
country.

(4) Whether consenting to the request
will improve access to detention and
correctional resources for the requesting
tribe, its members, and other residents
of the tribe’s Indian country.

(5) Other comments and information
received from the relevant United States
Attorney’s Offices, the Federal Bureau
of Investigation, and other Department
of Justice components that would be
affected by consenting to the request.

(6) Other comments and information
received from the Department of the
Interior (including the Bureau of Indian
Affairs), the Department of Homeland
Security, other affected Federal

departments and agencies, and Federal
courts.

(7) Other comments and information
received from tribal consultation.

(8) Other comments and information
received from other sources, including
governors and State and local law
enforcement agencies.

(e) Decision. (1) The decision whether
to consent to a tribal request for
assumption of concurrent Federal
criminal jurisdiction shall be made by
the Deputy Attorney General after
receiving written recommendations
from the Office of Tribal Justice, the
Executive Office for United States
Attorneys, and the Federal Bureau of
Investigation.

(2) The Deputy Attorney General will:

(i) Consent to the request for
assumption of concurrent Federal
criminal jurisdiction, effective as of
some future date certain within the next
twelve months (and, if feasible, within
the next six months), with or without
conditions, and publish a notice of the
consent in the Federal Register;

(ii) Deny the request for assumption of
concurrent Federal criminal
jurisdiction; or

(iii) Request further information or
comment before making a final decision.

(3) The Deputy Attorney General shall
explain the basis for the decision in
writing.

(4) The decision to grant or deny a
request for assumption of concurrent
Federal criminal jurisdiction is not
appealable. However, at any time after
a denial of such a request, a tribe may
submit a renewed request for
assumption of concurrent Federal
criminal jurisdiction. A renewed request
shall address the basis for the prior
denial. The Office of Tribal Justice may
provide appropriate technical assistance
to any tribe that wishes to prepare and
submit a renewed request.

(f) Retrocession of State criminal
jurisdiction. Retrocession of State
criminal jurisdiction under Public Law
280 is governed by 25 U.S.C. 1323(a)
and Executive Order 11435 of November
21, 1968. The procedures for
retrocession do not govern a request for
assumption of concurrent Federal
criminal jurisdiction under 18 U.S.C.
1162(d).

Dated: November 28, 2011.

Eric H. Holder, Jr.,

Attorney General.

[FR Doc. 2011-31313 Filed 12-5-11; 8:45 am]
BILLING CODE 4410-07-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2011-0983]

RIN 1625-AA00

Safety Zone; Power Line Replacement,
West Bay, Panama City, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a portion of West Bay Creek and West
Bay, to include all waters between the
Highway 79 Fixed Bridge and the mouth
of West Bay Creek out to buoy markers
27 and 28 of the Intracoastal Waterway.
This action is necessary for the
protection of vessels and persons on
navigable waters during the replacement
of overhead power lines. Entry into,
transiting or anchoring in this zone is
prohibited to all vessels and persons
unless specifically authorized by the
Captain of the Port (COTP) Mobile or a
designated representative.

DATES: Effective Date: This rule is
effective in the CFR from December 6,
2011 until 11:59 p.m. December 31,
2011. This rule is effective with actual
notice for purposes of enforcement
beginning 12:01 a.m. November 14,
2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0983 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0983 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays
and U.S. Coast Guard Sector Mobile
(spw), Building 102, Brookley Complex
South Broad Street Mobile, AL 36615,
between 8 a.m. and 3:30 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Lenell J. Carson,
Coast Guard Sector Mobile, Waterways
Division; telephone (251) 441-5940 or
email Lenell.J.Carson@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because there
is insufficient time to publish a NPRM.
The Coast Guard held a meeting with
Gulf Coast Power Company on October
13, 2011 to discuss potential safety
hazards associated with their project to
replace overhead power lines crossing
the Intracoastal Waterway. The Coast
Guard decided that it would be in the
best interest for public safety to
establish a temporary safety zone.
Publishing a NPRM for this safety zone
is impracticable because it would
unnecessarily delay the required safety
zone’s effective date and would
unnecessarily interfere with an ongoing
power line enhancement project. The
safety zone is needed to protect persons
and vessels from safety hazards
associated with the replacement of
overhead power lines.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Following a safety meeting
held on October 13, 2011 with Gulf
Coast Power Company, to discuss
potential safety hazards associated with
their project to replace overhead power
lines crossing the Intracoastal
Waterway, the Coast Guard decided that
a temporary safety zone would be in the
best interest for public safety. Providing
30 day notice would be impracticable,
and would unnecessarily interfere with
an ongoing power line enhancement
project. Any delay to affecting this
safety zone would be impracticable
because immediate action is needed to
protect persons and vessels from safety
hazards associated with the replacement
of overhead power lines.

Basis and Purpose

Gulf Coast Power Company is
replacing their 115 kilovolt power lines
with new 230 kilovolt power lines to
increase their power capacity in the
West Bay area. The COTP Mobile is
establishing a temporary safety zone for

a portion of West Bay to protect persons
and vessels during the replacement of
the overhead power lines.

The COTP anticipates minimal impact
on vessel traffic due to this regulation.
However, this safety zone is deemed
necessary for the protection of life and
property within the COTP Mobile zone.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone for a portion of
West Bay Creek and West Bay, to
include all waters between the Highway
79 Fixed Bridge and the mouth of West
Bay Creek out to buoy markers 27 and
28 of the Intracoastal Waterway. This
temporary rule will protect the safety of
life and property in this area. Entry into,
transiting or anchoring in this zone is
prohibited to all vessels, mariners, and
persons unless specifically authorized
by the COTP Mobile or a designated
representative. The COTP may be
contacted by telephone at (251) 441—
5976.

The COTP Mobile or a designated
representative will inform the public
through broadcast notice to mariners of
changes in the effective period and
enforcement times for the safety zone.
This rule is effective from November 14,
2011 through December 31, 2011.
Enforcement times will be during
daylight hours only and exact
enforcement dates will be broadcasted
via a Safety Broadcast Notice to
Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
that those Orders.

The temporary safety zone established
in this rule will restrict vessel traffic
from entering, transiting or anchoring in
a small portion of West Bay Creek and
West Bay, during the replacement of
overhead power lines. The effect of this
regulation will not be significant for
several reasons: (1) This rule will only
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affect vessel traffic for a short duration;
(2) vessels may request permission from
the COTP to transit through the safety
zone; and (3) the impacts on routine
navigation are expected to be minimal.
Notifications to the marine community
will be made through local notice to
mariners and broadcast notice to
mariners. These notifications will allow
the public to plan operations around the
affected area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
affected portions of West Bay Creek and
West Bay, during the replacement of
overhead power lines. This safety zone
will not have a significant economic
impact on a substantial number of small
entities for the following reasons. The
zone is limited in size, is of short
duration and vessel traffic may request
permission from the COTP Mobile or a
designated representative to enter or
transit through the zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-(888) 734-3247).
The Coast Guard will not retaliate
against small entities that question or

complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This calls for no new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the

Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a temporary safety
zone to protect the public from dangers
associated with power line replacement.
An environmental analysis checklist
and a categorical exclusion
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determination will be made available as
directed under the ADDRESSES section.

List of Subjects 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR PART 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T08—0983 to read as
follows:

§165.T08-0983 Safety Zone; Power Line
Replacement, West Bay, Panama City, FL

(a) Location. The following area is a
safety zone: A portion of West Bay
Creek and West Bay, to include all
waters between the Highway 79 Fixed
Bridge and the mouth of West Bay Creek
out to buoy markers 27 and 28 of the
Intracoastal Waterway.

(b) Effective dates. This rule will be
effective from November 14, 2011,
through December 31, 2011.
Enforcement times will be during
daylight hours only and exact
enforcement dates will be broadcasted
via a Safety Broadcast Notice to
Mariners.

(c) Regulations. (1) In accordance with
the general regulations in 33 CFR part
165, subpart G, entry into this zone is
prohibited unless authorized by the
Captain of the Port Mobile or a
designated representative.

(2) Vessels desiring to enter into or
passage through the zone must request
permission from the Captain of the Port
Mobile or a designated representative.
They may be contacted on VHF-FM
channels 16 or by telephone at (251)
441-5976.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the Captain of the
Port or designated representative.
Designated representatives include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

(d) Informational Broadcasts: The
Captain of the Port or a designated
representative will inform the public
through broadcast notices to mariners of
the enforcement period for the safety
zone as well as any changes in the
planned schedule.

Dated: November 10, 2011.
D.J. Rose,

Captain, U.S. Coast Guard, Captain of the
Port Mobile.

[FR Doc. 2011-31265 Filed 12—5-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0881; FRL-9499-4]
Interim Final Determination To Defer

Sanctions, San Joaquin Valley Unified
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: EPA is making an interim
final determination to defer imposition
of sanctions based on a proposed
approval of revisions to the San Joaquin
Valley Unified Air Pollution Control
District (SJVUAPCD or District) portion
of the California State Implementation
Plan (SIP) published elsewhere in
today’s Federal Register. The revisions
concern SJVUAPCD Rules 2020 and
2201.

DATES: This interim final determination
is effective on December 6, 2011.
However, comments will be accepted
until January 5, 2012.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0881, by one of the
following methods:

o Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

o Email: R9airpermits@epa.gov.

e Mail or deliver: Gerardo Rios (Air-
3), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will

be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section
below.

FOR FURTHER INFORMATION CONTACT:
Laura Yannayon, EPA Region IX, (415)
972-3534 or send email to
yannayon.laura@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

I. Background

On May 11, 2010 (75 FR 26102), we
finalized a limited approval and limited
disapproval of San Joaquin Valley
Unified Air Pollution Control District
(“SJVUAPCD” or “District”) Rules 2020
(Exemptions) and 2201 (New and
Modified Stationary Source Review
Rule), which were submitted to EPA by
the California Air Resources Board
(CARB). These rules strengthened the
SIP, but contained deficiencies in
enforceability that prevented full
approval. Both rules contained
references to California Health and
Safety Code (CH&SC) under
circumstances where the State law has
not been submitted to EPA for approval
into the SIP. This disapproval action
started a sanctions clock for imposition
of sanctions pursuant to section 179 of
the Clean Air Act (CAA) and our
regulations at 40 CFR 52.31. Under 40
CFR 52.31(d)(1), offset sanctions apply
eighteen months after the effective date
of a disapproval and highway sanctions
apply six months after the offset
sanctions, unless we determine that the
deficiencies forming the basis of the
disapproval have been corrected. The
effective date of our May 11, 2010 final
rule was June 10, 2010, and thus, the
offset sanctions will apply beginning on
December 10, 2011, unless we
determine that the deficiencies forming
the basis of the disapproval have been
corrected.
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On August 18, 2011 and April 21,
2011, SJVUAPCD adopted revisions to
Rule 2020 and Rule 2201, respectively,
that were intended, among other
purposes, to correct the deficiencies
identified in our limited disapproval
action. On September 28, 2011 and May
19, 2011, the State submitted amended
SJVUAPCD Rule 2020 and amended
SJVUAPCD Rule 2201, respectively, to
EPA as revisions to the California SIP.
In the Proposed Rules section of today’s
Federal Register, we have proposed full
approval of the amended rules because
we believe that they correct the
deficiencies in the rules identified in
our May 11, 2010 disapproval action,
and they otherwise meet all applicable
CAA requirements. Based on today’s
proposed approval, we are taking this
final rulemaking action, effective on
publication, to defer the imposition of
sanctions triggered by our May 11, 2010
limited disapproval.

EPA is providing the public with an
opportunity to comment on this deferral
of sanctions. If comments are submitted
that change our assessment described in
this final determination and the
proposed full approval of revised
SJVUAPCD Rules 2020 and 2201, we
intend to take subsequent final action to
reimpose sanctions pursuant to 40 CFR
52.31(d). If no comments are submitted
that change our assessment, then all
sanctions clocks will be permanently
terminated on the effective date of a
final rule approval.

II. EPA Action

We are making an interim final
determination to defer CAA section 179
sanctions associated with SJVUAPCD
Rules 2020 and 2201 based on our
proposal to approve the State’s SIP
revisions as correcting the specified
deficiencies that prompted the finding
to initiate sanctions clocks.

Because EPA has preliminarily
determined that the SfVUAPCD has
corrected the specified deficiencies
prompting EPA’s limited disapproval
action, we have determined that it is
appropriate to relieve the SJVUAPCD
from the pending imposition of
sanctions as quickly as possible.
Therefore, EPA is invoking the good
cause exception under the
Administrative Procedure Act (APA) in
not providing an opportunity for
comment before this action takes effect
(5 U.S.C. 553(b)(3)). However, by this
action EPA is providing the public with
a chance to comment on EPA’s
determination after the effective date,
and EPA will consider any comments
received in determining whether to
reverse such action.

EPA believes that notice-and-
comment rulemaking before the
effective date of this action is
impracticable and contrary to the public
interest. EPA has reviewed the State’s
submittal of the District’s amended rules
and, through its proposed action, is
indicating that it is more likely than not
that the State has corrected the
deficiencies that started the sanctions
clocks. Therefore, it is not in the public
interest to impose sanctions when the
State has most likely done all it can to
correct the deficiencies that triggered
the sanctions clocks. Moreover, it would
be impracticable to go through notice-
and-comment rulemaking on a finding
that the State has corrected the
deficiencies prior to the rulemaking
approving the State’s submittal.
Therefore, EPA believes that it is
necessary to use the interim final
rulemaking process to defer sanctions
while EPA completes its rulemaking
process on the approvability of the
State’s submittal of amended District
Rules 2020 and 2201. Moreover, with
respect to the effective date of this
action, EPA is invoking the good cause
exception to the 30-day notice
requirement of the APA because the
purpose of this notice is to relieve a
restriction (5 U.S.C. 553(d)(1)).

III. Statutory and Executive Order
Reviews

This action defers Federal sanctions
and imposes no additional
requirements.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

This action is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action.

The administrator certifies that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

This rule does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This rule does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,

as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

This action does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999).

This rule is not subject to Executive
Order 13045, “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272) do not apply to this rule because
it imposes no standards.

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to Congress and the
Comptroller General. However, section
808 provides that any rule for which the
issuing agency for good cause finds that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest, shall take effect at
such time as the agency promulgating
the rule determines. 5 U.S.C. 808(2).
EPA has made such a good cause
finding, including the reasons therefore,
and established an effective date of
December 6, 2011. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 6, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purpose of judicial review nor does it
extend the time within which petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
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be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental
regulations, Reporting and
recordkeeping requirements.
Dated: November 22, 2011.
Jared Blumenfeld,
Regional Administrator, EPA Region IX.
[FR Doc. 2011-31184 Filed 12-5-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2011-0017; EPA-R05—
OAR-2011-0106; FRL—9499-7]

Approval and Promulgation of Air
Quality Implementation Plans; Ohio
and Indiana; Redesignation of the Ohio
and Indiana Portions Cincinnati-
Hamilton Area to Attainment of the
1997 Annual Standard for Fine
Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of an
adverse comment, EPA is withdrawing
the October 19, 2011 (76 FR 64825),
direct final rule approving Ohio’s and
Indiana’s requests to redesignate their
respective portions of the Cincinnati-
Hamilton nonattainment area (for Ohio:
Butler, Clermont, Hamilton, and Warren
Counties, Ohio; for Indiana: a portion of
Dearborn County) to attainment for the
1997 annual National Ambient Air
Quality Standard (NAAQS or standard)
for fine particulate matter (PM> 5). In the
direct final rule, EPA stated that if
adverse comments were received by
November 18, 2011, the rule would be
withdrawn and not take effect. On
October 19, 2011, EPA received a
comment. EPA interprets this comment
as adverse and, therefore, EPA is
withdrawing the direct final rule. EPA
will address the comment in a
subsequent final action based upon the
proposed rulemaking action, also
published on October 19, 2011 (76 FR
64880). EPA will not institute a second
comment period on this action.

DATES: The direct final rule published at
76 FR 64825 on October 19, 2011, is
withdrawn as of December 6, 2011.

FOR FURTHER INFORMATION CONTACT:
Carolyn Persoon, Environmental

Engineer, Control Strategies Section, Air
Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—8290,
persoon.carolyn@epa.gov.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.
Authority: 42 U.S.C. 7401 et seq.

Dated: November 23, 2011.
Susan Hedman,
Regional Administrator, Region 5.

PART 52—[AMENDED]

m Accordingly, the amendments to 40
CFR 52.776 and 40 CFR 52.1880
published in the Federal Register on
October 19, 2011 (76 FR 64825) on page
64837 are withdrawn as of December 6,
2011.

PART 81—[AMENDED]

m Accordingly, the amendments to 40
CFR 81.315 and 40 CFR 81.336
published in the Federal Register on
October 19, 2011 (76 FR 64825) on
pages 64837—64838 are withdrawn as of
December 6, 2011.

[FR Doc. 2011-31136 Filed 12-5-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[EPA-HQ-OAR-2009-0443; FRL—-9492-3]
RIN 2060-AR17

Air Quality Designations for the 2008
Lead (Pb) National Ambient Air Quality
Standards

Correction

In rule document 2011-29460
appearing on pages 72097—-72120 in the
issues of Tuesday, November 22, 2011,
make the following corrections:

§81.337 [Corrected]

m 1. On page 72115, in the first table on
the page, the column heading
“Designation for the 2008 NAAQS”
should read “Designation for the 2008
NAAQS?".

§81.338 [Corrected]

m 2. On page 72115, in the second table
on the page, the column heading
“Designation for the 2008 NAAQS”
should read “Designation for the 2008
NAAQSa”.

§81.339 [Corrected]

m 3. On page 72115, in the third table on
the page, the column heading
“Designation for the 2008 NAAQS”
should read “Designation for the 2008
NAAQS?”.

§81.340 [Corrected]

m 4. On page 72115, in the last table on
the page, the column heading
“Designation for the 2008 NAAQS”
should read ‘“Designation for the 2008
NAAQS=".

§81.341 [Corrected]

m 5. On page 721186, in the first table on
the page, the column heading
“Designation for the 2008 NAAQS”
should read ‘“Designation for the 2008
NAAQSa".

§81.342 [Corrected]

m 6. On page 72116, in the second table
on the page, the column heading
“Designation for the 2008 NAAQS”
should read “Designation for the 2008
NAAQS=".

[FR Doc. C1-2011-29460 Filed 12-5-11; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1998-0007; FRL-9500—4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the State Marine of Port Arthur
Superfund Site

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 is publishing a
direct final Notice of Deletion of the
State Marine of Port Arthur (SMPA)
Superfund Site located in Port Arthur,
Texas (Jefferson County), from the
National Priorities List (NPL). The NPL,
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
Texas, through the Texas Commission
on Environmental Quality, because EPA
has determined that all appropriate
response actions at these identified
parcels under CERCLA, other than
operation, maintenance, and Five-Year
Reviews, have been completed.
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However, this deletion does not
preclude future actions under
Superfund.

DATES: This direct final deletion is
effective February 6, 2012 unless EPA
receives adverse comments by January
5, 2012. If adverse comments are
received, EPA will publish a timely
withdrawal of the direct final deletion
in the Federal Register informing the
public that the deletion will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-1998-0007, by one of the
following methods:

e http://www.regulations.gov: Follow
Internet on-line instructions for
submitting comments.

e Email: Rafael Casanova,
casanova.rafael@epa.gov.

e Fax:(214) 665—6660.

e Mail: Rafael A. Casanova; U.S.
Environmental Protection Agency,
Region 6; Superfund Division (6SF-RA);
1445 Ross Avenue, Suite 1200; Dallas,
Texas 75202-2733.

e Hand delivery: U.S. Environmental
Protection Agency, Region 6; 1445 Ross
Avenue, Suite 700; Dallas, Texas 75202—
2733; Contact: Rafael A. Casanova (214)
665—7437. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-AFUND-1998—
0007. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any

disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at:

1. U.S. Environmental Protection
Agency, Region 6; 1445 Ross Avenue,
Suite 700; Dallas, Texas 75202—2733;
Hours of operation: Monday thru
Friday, 9 a.m. to 12 p.m. and 1 p.m. to
4 p.m. Contact: Rafael A. Casanova (214)
665-7437.

2. Port Arthur Public Library; 4615
9th Avenue; Port Arthur, Texas 77642—
5799; Hours of operation: Monday thru
Thursday, 9 a.m. to 9 p.m.; Friday, 9
a.m. to 6 p.m.; Saturday, 9a.m.tob
p-m.; and Sunday, 2 p.m. to 5 p.m.

FOR FURTHER INFORMATION CONTACT:
Rafael A. Casanova, Remedial Project
Manager; U.S. Environmental Protection
Agency, Region 6; Superfund Division
(6SF—RA); 1445 Ross Avenue, Suite
1200; Dallas, Texas 75202—2733;
telephone number: (214) 665-7437;
email: casanova.rafael@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region 6 is publishing this direct
final Notice of Deletion for the State
Marine of Port Arthur (SMPA)
Superfund Site (Site), from the National
Priorities List (NPL). The NPL
constitutes Appendix B of 40 CFR Part
300 which is the Oil and Hazardous
Substances Pollution Contingency Plan
(NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) of 1980, as amended.
EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the

environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for Fund-financed
remedial action if future conditions
warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective February 6, 2012
unless EPA receives adverse comments
January 5, 2012. Along with this direct
final Notice of Deletion, EPA is co-
publishing a Notice of Intent for
Deletion in the “Proposed Rules”
section of the Federal Register. If
adverse comments are received within
the 30-day public comment period on
this deletion action, EPA will publish a
timely withdrawal of this direct final
Notice of Deletion before the effective
date of the deletion and the deletion
will not take effect. EPA, will as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent for Deletion and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the SMPA Superfund Site
and demonstrates how it meets the
deletion criteria. Section V discusses
EPA’s action to delete the Site from the
NPL unless adverse comments are
received during the public comment
period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
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reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to the
deletion of all areas and media within
the SMPA Superfund Site:

1. EPA has consulted with the state of
Texas prior to developing this direct
final Notice of Deletion and the Notice
of Intent for Deletion co-published in
the “Proposed Rules” section of the
Federal Register.

2. EPA has provided the state 30
working days for review of this notice
and the parallel Notice of Intent for
Deletion prior to their publication
today, and the state, through the Texas
Commission on Environmental Quality,
has concurred on this deletion of the
Site from the NPL.

3. Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent for Deletion is being
published in a major local newspaper,
The Port Arthur News. The newspaper
announces the 30-day public comment
period concerning the Notice of Intent
for Deletion of the Site from the NPL.

4. The EPA placed copies of
documents supporting the deletion in
the deletion docket and made these
items available for public inspection
and copying at the Site information
repositories identified above.

5. If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this direct final Notice of Deletion
before its effective date and will prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent for Deletion and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist

EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for further response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the SMPA
Superfund Site from the NPL. A map of
the Site, including the aerial extent of
the Site proposed for deletion, is
available in the deletion docket:

Site Location and History

The SMPA Superfund Site (Site,
CERCLIS ID-TXD099801102), a former
barge-cleaning operation and municipal
landfill, occupied a 17-acre industrial
tract of land located approximately 4.5
miles east-northeast of the City of Port
Arthur on Old Yacht Club Road on
Pleasure Islet. Pleasure Islet is a
peninsula located approximately 0.5
miles southwest of the mouth of the
Neches River. The Site is bordered by
the Palmer Barge Line Superfund Site to
the north, by Old Yacht Club Road to
the west, by undeveloped property to
the south, and Sabine Lake to the east.

Pleasure Islet is a manmade landmass
consisting of dredge spoils generated
during the construction and
maintenance of the Sabine-Neches
canal, also called the Intercoastal
Waterway. The canal was constructed
between 1898 and approximately 1920
in the vicinity of Sabine Lake and the
Neches River, between the current Site
location and the mainland. Between
1955 and 1957, a portion of the canal
along the western side of Pleasure Islet
was abandoned, and a new canal was
cut along the eastern and southern sides
of Pleasure Islet. Pleasure Islet was
created when a land bridge was
constructed across the abandoned
portions of the canal, between the
northern tip of Pleasure Island and the
mainland. Vehicle access to the Site is
limited to a single dirt road starting at
the western Site border along Old Yacht
Club Road.

Ownership of Pleasure Islet was
transferred from the State of Texas to
the City of Port Arthur, Texas, in 1955.
Development of the islet and the Site
began after 1957, following construction
of the land bridge across the abandoned
portions of the Sabine-Neches Canal. In
approximately 1963, the City of Port
Arthur began municipal landfill
operations in the northern and central
portions of the islet. Initially, the
landfill consisted of a burn pit in which
wastes were incinerated. By December
1969, burn operations were
discontinued, and the landfill was used

solely for disposal of wastes. Between
1969 and 1972, landfill disposal
operations expanded to include the
central and northern portions of the Site
and the property north of the Site.
Between 1972 and 1974, disposal
activities were generally concentrated in
the northern parts of the islet. In
December 1974, the City of Port Arthur
closed the landfill in accordance with
Texas Department of Health regulations,
which required covering the entire
landfill with approximately two feet of
fine-grained fill material. The cover
material is believed to be dredge spoils
that originated on the islet. Site
operations began about 1973 under the
names of State Welding and Marine
Works and the Golden Triangle
Shipyard. The construction of
wastewater impoundments in the
northwestern portion of the Site was
also reported. The impoundments were
reportedly unlined earthen dike areas
approximately two acres in size used to
store oil and wastewater from barge-
cleaning operations. Inspection reports
indicate that wastewater from barge-
cleaning operations was directed to two
aboveground storage tanks and then
pumped to the wastewater
impoundments. Some of the oil from the
tanks was diverted to an old ship,
located on the land, that was used as an
oil/water separator. Oil from the
separator was collected for reuse,
potentially on the Site. The Site
included the locations of the former
wastewater impoundments, waste water
treatment facility, tar burn area, above
ground storage tank area, maintenance
shed area, distillation column, the
former location of the Lauren Refining
Company Tank Farm area, non-source
areas of the Site, sediments, and ground
water. The Site is currently being
operated by the owner as an industrial
property for metal scrapping activities.

The surface water migration pathway
was scored as part of the Hazard
Ranking System Documentation Record.
EPA determined that the Site warranted
further investigation to assess the nature
and extent of the human health and
environmental risks associated with the
Site’s previous barge-cleaning and
landfill activities. The site was proposed
to be included on the NPL on March 6,
1998 (63 FR 11340) and made final July
28, 1998 (63 FR 40182).

The EPA’s Time Critical Removal
Action, completed in August 2001,
consisted of the removal and off-site
disposal of waste materials, water
treatment, oil and water separation, and
stabilization and off-site disposal of
sludge materials. This Removal Action
addressed the materials that posed a risk
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to human health and ecological
receptors.

The investigations of the Site
included the locations of the former
wastewater impoundments, waste water
treatment facility, tar burn area, above
ground storage tank area, maintenance
shed area, Lauren Refining Company
tank farm area, non-source areas of the
Site, ground water, and the sediments of
Sabine Lake.

Remedial Investigation and
Supplemental Remedial Investigation

The objectives of the Remedial
Investigation (RI) for the Site were to:

e To determine the nature and extent
of contamination known or suspected
on-site and off-site locations, and

e To assess the potential human
health and ecological risks associated
with the Site.

The objectives of the Supplemental
Remedial Investigation (SRI) for the Site
were to:

¢ Collect and analyze sediment
samples to determine if contaminants in
Sabine Lake sediments posed an
unacceptable risk to benthic organisms.

¢ Collect and analyze subsurface soil
samples from the wastewater
impoundment area to determine if
contaminants in the impoundment soil
could serve as a potential source of
contamination to the ground water and
eventually to benthic organisms in the
sediments of Sabine Lake.

e Collect and analyze subsurface soil
samples from the wastewater
impoundment area to determine if
contaminants in the impoundment soil
posed an unacceptable risk to future
onsite construction workers.

¢ Install and develop monitoring
wells at two of the soil boring locations
in the wastewater impoundment area for
associated ground water sampling.

¢ Collect and analyze ground water
samples to determine if Site ground
water is a current or potentially future
source of contamination to benthic
organisms in Sabine Lake.

e Store, analyze, and properly
dispose of any investigation-derived
waste that is produced during field
activities in support of the
Supplemental Remedial Investigation.

The RI scope of work focused on
collecting additional information not
obtained during previous investigations.
The 2001 RI investigation consisted of
two sampling events. The first sampling
event consisted of collecting sediment
samples from off-site locations in Sabine
Lake. The second sampling event
consisted of collecting soil and ground
water samples from on-site locations.
The following tasks were completed
during the RI:

e Completion of five shallow and six
deep borings ranging in depths from 4.0
to 9.0 and 25.0 to 60.0 feet below the
ground’s surface (bgs), respectively.

¢ Installation of six ground water
monitoring wells.

e Collection of surface soil samples
from 87 locations ranging in depth from
0.0 to 6.0 inches bgs.

¢ Collection of intertidal samples
from nine locations ranging in depth
from 0.0 to 6.0 inches bgs.

o Collection of sediment samples
from 46 locations ranging in depth from
0.0 to 6.0 feet bgs.

The RI analytical results were
compared to commercial/industrial
protective concentration levels (PCLs)
established by the Texas Risk Reduction
Program, and where appropriate, to
background levels for the Site’s
contaminants of concern (COCs).

The most frequently detected COCs
for all sediment samples collected were
metals including arsenic, lead, and
mercury. For intertidal sediments, six
metals (antimony, arsenic, cadmium,
lead, mercury, and selenium) and one
semi-volatile organic compound (SVOC,
pentachlorophenol) exceeded their
respective PCLs. Constituents that
exceeded PCLs for nearshore sediments
included six metals (arsenic, barium,
beryllium, cadmium, lead, and mercury)
and one SVOC (3,3 dichlorobenzidine).
Only arsenic, lead, and mercury
exceeded PCLs for off-shore sediments.

The most frequently detected COCs
for soils were metals including
antimony, arsenic, barium, lead,
mercury, and silver. These metals
consistently exceeded the 6w Soil PCL
(i.e., the soil-to-ground water leaching of
COCs to ground water). Based on the
distribution of these constituents, their
occurrence is most likely a result of the
former incineration and landfill
operations. In general, the metals were
widely distributed across the Site and
not limited to the Site’s source areas.

Isolated detections of the SVOCs
(benzo[a]pyrene, benzo[a]anthracene,
benzola]fluoranthene, and
pentachlorophenol) were reported at
relatively low concentrations for on-site
soils. Because the SVOC exceedances
were only detected at isolated locations,
impact from operations on the Site
appeared minimal.

Nine constituents including eight
metals (antimony, arsenic, barium,
beryllium, lead, manganese, silver, and
thallium) and one SVOC
(pentachlorophenol) exceeded 6w Soil 1g
PCLs (Exposure pathway: Soil-to-ground
water leaching COCs to ground water).
Based on a preliminary comparison of
ground water analytical results to Class
3 ground water criteria, no constituents

exceeded Class 3 ground water PCLs
and it is unrealistic to assume any
beneficial use of the shallow ground
water. The State of Texas defines
ground water resources based on water
quality and sustainable well yield. A
Class 3 ground water bearing unit is not
capable of producing greater than a 150
gallon/day ground water flow with a
Total Dissolved Solids content less than
10,000 milligrams/liter.

The SRI included an investigation of
the former wastewater impoundments to
determine if waste materials were still
present that could be a source of
contamination to the Sabine Lake
sediments. Soil samples were analyzed
for metals and SVOCs. The SRI also
included the installation of ground
water monitoring wells downgradient of
the former wastewater impoundments
and the collection of sediments samples
from Sabine Lake. These samples were
also analyzed for metals and SVOCs.

The screening level ecological risk
assessment indicates that selenium
concentrations in the Site sediments
from the SRI may pose a risk to benthic
invertebrates; however, the selenium
concentrations are within one order of
magnitude of the primary effects
screening level. Furthermore, results
from the soils and ground water data do
not indicate that a selenium pathway
exists from the Site to the sediments as
the potential source of selenium
contamination. Therefore, the EPA has
determined that no Remedial Action is
warranted for the Site soils to prevent
contamination of the Site sediments.
Based on selenium concentrations in the
sediments, no Remedial Action is
warranted for the Site sediments to
protect ecological receptors.

Selected Remedy

Based on the results of the Baseline
Human Health Risk Assessment
(BHHRA) and Screening Level
Ecological Risk Assessment (SLERA),
the EPA’s Selected Remedy for the
SMPA Superfund Site, identified in the
April 2007 Record of Decision, was “No
Further Action is Necessary.”
Institutional controls will be required to
ensure that the current and future use of
the Site remains for industrial or
commercial purposes. The “No Further
is Action Necessary’’ remedy is based
on an industrial/commercial land use
scenario.

Remedial Action Objectives

The Remedial Action Objectives
(RAOs) for the Site are based on the
future redevelopment of the Site for
industrial/commercial land use and
protecting future industrial/construction
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workers and ecological receptors. The
RAOs for the Site were:

e Prevent exposure to contaminated
soil/sediment via ingestion, inhalation,
or dermal contact that would result in
an excess carcinogenic risk of 1.0 x 10~5
or a Hazard Index of 1.0.

e Prevent exposure of contaminated
soil/sediment to aquatic or terrestrial
organisms via direct contact or indirect
ingestion of bioaccumulative chemicals
that would result in a Hazard Quotient
of 1.0.

e Prevent or minimize migration of
soil contaminants to ground water.

¢ Prevent or minimize further
migration of soil and sediment
contaminants to surface water that
could result in exceedance of ambient
water quality criteria.

Response Actions

Based on the results of the BHHRA
and SLERA, the EPA’s Selected Remedy
for the SMPA Superfund Site was “No
Further Action is Necessary.” The EPA
has obtained a Restrictive Covenant
from the landowner indicating that the
future use of the property is restricted
to commercial/industrial purposes. The
Restrictive Covenant was filed in the
appropriate property records at the
County Clerk’s office in Jefferson
County on March 25, 2011.

Cleanup Goals

The cleanup goals, accomplished by
the 2001 Time Critical Removal Action,
included the removal, treatment, and
off-site disposal of the liquids and
sludges in the above ground storage
tanks and drums. There were no
cleanup goals selected in the Record of
Decision.

Operation and Maintenance

Operation and maintenance activities
at the Site will include surface water
and sediment sampling. In addition, the
restrictive covenant will be monitored
to ensure it is effective in maintaining
industrial/commercial land use at the
Site.

Five-Year Reviews

Since remaining conditions at the Site
will not allow for unlimited use and
unrestricted exposure, a Five-Year
Review must be conducted for the Site
to ensure that future Site development
is consistent with the industrial cleanup
standards for which the remedy is based
and that conditions remain protective of
human health and the environment. As
part of the Five-Year Review, sediment
sampling and monitoring will be
considered in Sabine Lake adjacent to
the Site to ensure that the remedy
remains protective of ecological

receptors. The EPA will conduct a
statutory review before April 18, 2012.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
Section 113(k), 42 U.S.C. 9613(k) and
CERCLA Section 117, 42 U.S.C. 9617.
Documents in the deletion docket which
the EPA relied on for recommendation
for the deletion from the NPL are
available to the public in the
information repositories, and a notice of
availability of the Notice of Intent for
Deletion has been published in The Port
Arthur News to satisfy public
participation procedures required by 40
CFR 300.425(e)(4).

Determination That the Criteria for
Deletion Have Been Met

In accordance with 40 CFR
300.425(e), sites may be deleted from
the NPL where no further response is
appropriate. The EPA, in consultation
with the State of Texas (through the
Texas Commission on Environmental
Quality), has determined that based on
the results of the BHHRA and SLERA
and the completion of the EPA’s Time
Critical Removal Action that addressed
contamination at the Site that posed a
risk to human health and the
environment, the EPA’s Selected
Remedy for the SMPA Superfund Site
was ‘“No Further Action is Necessary.”
The EPA has implemented all
appropriate response actions required;
no further response action by
responsible parties is appropriate; and
the RI, SRI, BHHRA, and SLERA, have
shown that the release poses no
significant threat to public health or the
environment under a commercial/
industrial land use scenario and,
therefore, the taking of additional
remedial measures is not appropriate.
EPA received a letter, dated May 25,
2011, from the State of Texas, through
the Texas Commission on
Environmental Quality, concurring on
the deletion of the SMPA Superfund
Site from the NPL.

V. Deletion Action

The EPA, with concurrence of the
State of Texas, through the Texas
Commission on Environmental Quality,
has determined that all appropriate
response actions under CERCLA, other
than operation, maintenance,
monitoring, and Five-Year Reviews,
have been completed. Therefore, EPA is
deleting the SMPA Superfund Site from
the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective February 6, 2012

unless EPA receives adverse comments
by January 5, 2012. If adverse comments
are received within the 30-day public
comment period, EPA will publish a
timely withdrawal of this direct final
notice of deletion before the effective
date of the deletion and it will not take
effect. EPA will prepare a response to
comments and continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: November 14, 2011.

Al Armendariz,
Regional Administrator, Region 6.

For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

m 2. Table 1 of Appendix B to Part 300
is amended by removing the entry
“State Marine of Port Arthur, Jefferson
County” under TX.

[FR Doc. 2011-31260 Filed 12-5-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2011-0002; Internal
Agency Docket No. FEMA-B-1231]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
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Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect
prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Deputy Federal Insurance and
Mitigation Administrator reconsider the
changes. The modified BFEs may be
changed during the 90-day period.
ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities. The
changes in BFEs are in accordance with
44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental

impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This interim rule involves no policies
that have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This interim rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Locatlor;\lglnd case Dﬁﬁ%éngo?iigsvgg %ﬂ;’ﬁgﬁgg r Chief executive officer of community Effectlv?icdaat}gnof modi- ComNn;t.Jmty
Alabama:
Madison ............ Unincorporated September 8, 2011; September | The Honorable Mike Gillespie, Chairman, | January 13, 2012 ........... 010151
areas of Madison 15, 2011; The Huntsville Madison County Commission, 10 North
County (11-04— Times. Side Square, Huntsville, AL 35801.
3252P).
Tuscaloosa ....... Town of Coaling September 8, 2011; September | The Honorable Charles Foster, Mayor, | January 13, 2012 ........... 010480
(11-04-2431P). 15, 2011; The Tuscaloosa Town of Coaling, 11281 Stephens
News. Loop, Coaling, AL 35453.
Tuscaloosa ....... Unincorporated September 8, 2011; September | The Honorable W. Hardy McCollum, Pro- | January 13, 2012 ........... 010201
areas of Tusca- 15, 2011; The Tuscaloosa bate Judge, Tuscaloosa County Com-
loosa County (11— News. mission, 714 Greensboro Avenue, Tus-
04-2431P). caloosa, AL 35401.
Arizona:
Coconino .......... City of Flagstaff (11— | June 3, 2011; June 10, 2011; | The Honorable Sara Presler, Mayor, City | May 27, 2011 ................ 040020
09-2204P). The Arizona Daily Sun. of Flagstaff, 211 West Aspen Avenue,
Flagstaff, AZ 86001.
Pima ............... City of Tucson (11— | August 5, 2011; August 12, | The Honorable Bob Walkup, Mayor, City | August 29, 2011 ............. 040076
09-1158P). 2011; The Arizona Daily Star. of Tucson, 255 West Alameda Street,
Tucson, AZ 85701.
Pima ......cccee... Unincorporated September 20, 2011; Sep- | The Honorable Ramoén Valadez, Chair- | January 25, 2012 ........... 040073
areas of Pima tember 27, 2011; The Daily man, Pima County Board of Super-
County (11-09— Territorial. visors, 130 West Congress Street, 11th
0275P). Floor, Tucson, AZ 85701.
Pima ..o Unincorporated May 31, 2011; June 7, 2011; | The Honorable Ramén Valadez, Chair- | October 6, 2011 ............. 040073
areas of Pima The Daily Territorial. man, Pima County Board of Super-
County (12-09- visors, 130 West Congress Street, 11th
0017P). Floor, Tucson, AZ 85701.
Colorado:
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State and county Locatlorlllghd case Dﬁ;%éngo?iizag; %ivgﬁgﬁggr Chief executive officer of community Effectlv%éj;}gnof modi- ComNrgt.Jnlty
Douglas ............ Town of Castle Rock | September 8, 2011; September | The Honorable Paul Donahue, Mayor, | January 13, 2012 ........... 080050
(11-08-0329P). 15, 2011; The Douglas Town of Castle Rock, 100 North Wilcox
County News-Press. Street, Castle Rock, CO 80104.
Douglas ............ Unincorporated September 8, 2011; September | The Honorable Jill E. Repella, Chair, | January 13, 2012 ........... 080049
areas of Douglas 15, 2011; The Douglas Douglas County Board of Commis-
County (11-08— County News-Press. sioners, 100 3rd Street, Castle Rock,
0329P). CO 80104.
Larimer ............. Unincorporated September 8, 2011; September | The Honorable Tom Donnelly, Chairman, | September 29, 2011 ....... 080101
areas of Larimer 15, 2011; The Fort Collins Larimer County Board of Commis-
County (11-08— Coloradoan. sioners, 200 West Oak Street, 2nd
0189P). Floor, Fort Collins, CO 80522.
Florida:
Broward ............ Town of Hillsboro June 28, 2011; July 5, 2011; | The Honorable Dan Dodge, Mayor, Town | June 21, 2011 ............... 120040
Beach (11-04— The Sun-Sentinel. of Hillsboro Beach, 1210 Hillsboro Mile,
3579P). Hillsboro Beach, FL 33062.
Monroe ............. Unincorporated September 28, 2011; October | The Honorable Heather Carruthers, | February 2, 2012 ............ 125129
areas of Monroe 5, 2011; The Key West Cit- Mayor, Monroe County, 530 Whitehead
County (11-04— izen. Street, Key West, FL 33040.
5095P).
Orange ............ City of Orlando (11— | June 30, 2011; July 7, 2011; | The Honorable Buddy Dyer, Mayor, City | November 4, 2011 .......... 120186
04-2561P). The Orlando Weekly. of Orlando, 400 South Orange Avenue,
3rd Floor, Orlando, FL 32808.
Orange ............ City of Orlando (11— | September 29, 2011; October | The Honorable Buddy Dyer, Mayor, City | September 20, 2011 ....... 120186
04-5608P). 6, 2011; The Orlando Weekly.| of Orlando, 400 South Orange Avenue,
3rd Floor, Orlando, FL 32808.
Pinellas ............. City of Gulfport (10— | September 15, 2011; Sep- | The Honorable Mike Yakes, Mayor, City | January 20, 2012 ........... 125108
04-7908P). tember 22, 2011; The St. Pe- of Gulfport, 2401 53rd Street, Gulfport,
tersburg Times. FL 33707.
Pinellas ............. Unincorporated September 15, 2011; Sep- | The Honorable Susan Latvala, Chair, | January 20, 2012 ........... 125139
areas of Pinellas tember 22, 2011; The St. Pe- Pinellas County Board of Supervisors,
County (10-04— tersburg Times. 315 Court Street, Clearwater, FL 33756.
7908P).
Sumter .............. Unincorporated September 8, 2011; September | The Honorable Don Burgess, Chairman, | August 30, 2011 ............. 120296
areas of Sumter 15, 2011; The Sumter Coun- Sumter County Board of Commis-
County (11-04— ty Times. sioners, 7375 Powell Road, Wildwood,
6000P). FL 34785.
Nevada:
Clark .....cccccenee. City of Las Vegas September 1, 2011; September | The Honorable Oscar B. Goodman, | January 6, 2012 ............. 325276
(11-09-0799P). 8, 2011; The Las Vegas Re- Mayor, City of Las Vegas, 400 Stewart
view-Journal. Avenue, 10th Floor, Las Vegas, NV
89101.
Clark ....ccccvevnene City of North Las September 1, 2011; September | The Honorable Shari L. Buck, Mayor, City | January 6, 2012 ............. 320007
Vegas (11-09- 8, 2011; The Las Vegas Re- of North Las Vegas, 2200 Civic Center
0799P). view-Journal. Drive, North Las Vegas, NV 89030.
South Carolina:
Dorchester ........ Unincorporated August 24, 2011; August 31, | The Honorable Larry S. Hargett, Chair- | December 29, 2011 ........ 450068
areas of Dor- 2011; The Summerville Jour- man, Dorchester County Council, 201
chester County nal Scene. Johnston Street, Dorchester, SC 29477.
(10-04-8306P).
Spartanburg ...... Unincorporated September 8, 2011; September | The Honorable Jeffrey A. Horton, Chair- | August 30, 2011 ............. 450176
areas of 15, 2011; The Spartanburg man, Spartanburg County Council, 366
Spartanburg Herald-Journal. North Church Street, Suite 1000,
County (11-04— Spartanburg, SC 29303.
4008P).
Tennessee:
Tipton ..o City of Munford (11— | June 16, 2011; June 23, 2011; | The Honorable Dwayne Cole, Mayor, City | October 21, 2011 ........... 470422
04-1663P). The Leader. of Munford, 1397 Munford Avenue,
Munford, TN 38058.
Tipton ..o Unincorporated June 16, 2011; June 23, 2011; | The Honorable Jeff Huffman, Tipton | October 21, 2011 ........... 470340
areas of Tipton The Leader. County Executive, 220 U.S. Route 51
County (11-04— North, Suite 2, Covington, TN 38019.
1663P).
Wyoming:
Fremont ............ City of Lander (11— | September 11, 2011; Sep- | The Honorable Mick Wolfe, Mayor, City of | January 16, 2012 ........... 560020

08-0099P).

tember 18, 2011; The Lander
Journal.

Lander, 240 Lincoln Street, Lander, WY
82520.
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(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: November 18, 2011.
Sandra K. Knight,

Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2011-31271 Filed 12-5-11; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part

10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the

applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet

+ Elevation in feet

(NGVD)

Flooding source(s)

Location of referenced elevation

(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)

Communities affected

Modified
Boone County, Indiana, and Incorporated Areas
Docket No.: FEMA-B-1148
Etter Ditch .....ccovvvviieiiieeee Approximately 530 feet downstream of Wilson Road ......... +914 | Town of Whitestown, Unin-
corporated Areas of Boone
County.
Just upstream of Indianapolis Road ..........ccccccviieiniiinenne +928
Fishback Creek ........cccccevveennn. Approximately 0.53 mile downstream of County Road 550 +897 | City of Lebanon, Town of
South. Whitestown, Unincor-
porated Areas of Boone
County.
Approximately 0.61 mile upstream of County Road 400 +949
East.
Green Ditch ......ccocveeinviiincen, At the confluence with Etter Ditch ... +916 | Town of Whitestown.
Just upstream of South Cozy Lane ........ccccecevenienireencnns +922
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)

Communities affected

Modified
Mann Ditch ......ccccceeveiiiiiiieeeen, At the confluence with Prairie Creek .........coceeevveeecieeenns +932 | City of Lebanon, Unincor-
porated Areas of Boone
County.
Approximately 0.46 mile upstream of the confluence with +933
Prairie Creek.
Prairie Creek ......cccocoveviiiiieennnen. Approximately 1,320 feet downstream of 221st Street ....... +875 | City of Lebanon, Unincor-
porated Areas of Boone
County.
Approximately 0.94 mile upstream of Indianapolis Road ... +945
White Lick Creek .......cccccovvuene. Approximately 0.22 mile downstream of County Road 650 +929 | Town of Whitestown, Unin-
South. corporated Areas of Boone
County.
Approximately 0.53 mile upstream of State Road 267 ....... +947

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Lebanon

ADDRESSES

Maps are available for inspection at the Municipal Building, 401 South Meridian Street Lebanon, IN 46052.

Town of Whitestown

Maps are available for inspection at the Town Hall, 3 South Main Street Whitestown, IN 46075.
Unincorporated Areas of Boone County

Maps are available for inspection at the Boone County Area Plan Commission, 116 West Washington Street Lebanon, IN 46052.

Lake County, Indiana, and Incorporated Areas

Docket No.: FEMA-B-1076

Dyer Ditch

Hart Ditch

Lake Michigan .........cccccoceevinenn.

Main Beaver Dam Ditch

Main Beaver Dam Ditch
Main Beaver Dam Ditch South
Tributary.

McConnel Ditch

Niles Ditch .....cccceeeeeeiiiiieeeeea,

Seberger Ditch

Spring Street Ditch

Turkey Creek

Unnamed Tributary (backwater
effects from West Creek).

Just upstream of 213th Street ........ccccceceeivcieeicieeeee s

Just upstream of 77th Avenue
At the confluence with the Little Calumet River ..................

Approximately 1,650 feet upstream of Hart Street
Entire shoreline within community

Just downstream of Broadway .............cccceiciiiiiiiiininiee
Approximately 1,000 feet upstream of Broadway ...............
Approximately 1,600 feet downstream of 91st Avenue
Just downstream of 91st Avenue ..........cccoeceeviiiiinniceneen.
Approximately 730 feet west of Clark Road
Approximately 425 feet downstream of U.S. Route 231 ....

Just downstream of 113th Avenue
Approximately 1,280 feet downstream of Morse Street
Just downstream of Morse Street .........cccoeceeiiiiieniiiienn.
Just upstream of 101st Avenue
Approximately 150 feet upstream of 101st Avenue ............
Just upstream of East Main Street

Approximately 200 feet upstream of Redar Drive
Approximately 0.5 mile east of Kennedy Avenue ...............
Just upstream of the railroad
Approximately 500 feet upstream of 1-65

Approximately 150 feet upstream of 85th Street ................
Just upstream of Conrail Railroad

Just downstream of Louisville and Nashville Railroad

+619

+638
+596

+637
+585

+684
+684
+689
+689
+690
+694

+695
+674
+678
+676
+676
+620

+633
+622
+622
+614

+670
+674

+674

Town of Dyer, Town of
Schererville, Unincor-
porated Areas of Lake
County.

Town of Dyer, Town of Mun-
ster.

City of East Chicago, City of
Gary, City of Hammond,
City of Whiting

Town of Merrillville.

Town of Schererville
Unincorporated Areas of
Lake County.

Town of Lowell.
Town of Merrillville.

Town of Griffith, Town of
Schererville.

Town of Giriffith.

Town of Merrillville, Town of
Schererville, Unincor-
porated Areas of Lake
County.

Unincorporated Areas of
Lake County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)
Modified

Communities affected

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of East Chicago

ADDRESSES

Maps are available for inspection at 4444 Railroad Avenue East Chicago, IN 46312.

City of Gary

Maps are available for inspection at 401 West Broadway, Gary, IN 46402.

City of Hammond

Maps are available for inspection at 5925 Calumet Avenue Hammond, IN 46322.

City of Whiting

Maps are available for inspection at 1443 119th Street Whiting, IN 46394.

Town of Dyer

Maps are available for inspection at 1 Town Square, Dyer, IN 46311.

Town of Griffith

Maps are available for inspection at 111 North Broad Street Griffith, IN 46319.

Town of Lowell

Maps are available for inspection at 501 East Main Street Lowell, IN 46356.

Town of Merrillville

Maps are available for inspection at 7820 Broadway, Merrillville, IN 46410.

Town of Munster

Maps are available for inspection at 1005 Ridge Road Munster, IN 46321.

Town of Schererville

Maps are available for inspection at 10 East Joliet Street Schererville, IN 46375.

Unincorporated Areas of Lake County

Maps are available for inspection at 2293 North Main Street Crown Point, IN 46307.

Holmes County, Mississippi, and Incorporated Areas

Docket No.: FEMA-B-1159

Yazoo River .....ccccccevvvvennnne

Approximately 12 miles downstream of County Road 511

Approximately 6.5 miles downstream of County Road 511

+121

+123

Town of Cruger, Unincor-
porated Areas of Holmes
County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Town of Cruger

ADDRESSES

Maps are available for inspection at the Town Hall, 225 Railroad Street Cruger, MS 38924.

Unincorporated Areas of Holmes County

Maps are available for inspection at the Holmes County Courthouse, 300 Yazoo Street Lexington, MS 39095.

Elk County, Pennsylvania (All Jurisdictions)

Docket No.: FEMA-B-1140

Alysworth Run ...

Clarion River ........ccccoeeeunees

Clarion River ........cccccceeeuee.

Elk Creek ....ccoeeeveeevveeenenn.

Elk Creek ....cooeevvvveecieeenns

Approximately 1,192 feet upstream of West Main Street ...

Approximately 75 feet downstream of Grant Road ............

Approximately 935 feet upstream of the confluence with
Alysworth Run.

Approximately 1,193 feet downstream of Gillis Avenue .....

Approximately 1,200 feet downstream of the confluence
with Mason Creek.

Approximately 0.56 mile upstream of the confluence with
Mason Creek.

Approximately 1.18 miles upstream of the confluence with
Mohan Run.

Approximately 0.44 mile downstream of U.S. Route 219 ...

Approximately 1,867 feet downstream of the confluence
with Elk Creek Tributary 1.

+1397
+1420
+1374

+1374
+1384

+1387
+1408

+1414
+1473

Township of Ridgway.

Township of Ridgway.

Township of Ridgway.

Township of Ridgway.

Township of Ridgway.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in
Meters (MSL)

Modified
Approximately 1,885 feet upstream of the confluence with +1474
Daguscahonda Run.
Little Toby Creek .......cccceeueeeee. Approximately 0.71 mile downstream of the bridge over +1674 | Township of Fox.
Coal Hollow Road.
Approximately 0.62 mile downstream of the bridge over +1692

Coal Hollow Road.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Township of Fox
Maps are available for inspection at the Fox Township Municipal Building, 116 Irishtown Road Kersey, PA 15846.
Township of Ridgway
Maps are available for inspection at the Township Municipal Building, 164 Ridgway Drive, Ridgway, PA 15853.

Franklin County, Pennsylvania (All Jurisdictions)
Docket No.: FEMA-B-1144

Back Creek .....cccceeevevciiieeeeeenn, At the confluence with Conococheague Creek ................... +481 | Township of Antrim, Town-
ship of Peters.
Approximately 180 feet upstream of the confluence with +481
Conococheague Creek.
Conodoguinet Creek ................. Approximately 500 feet downstream of Burnt Mill Road .... +544 | Township of Letterkenny,
Township of Lurgan.
Approximately 1.49 miles upstream of Tanyard Hill Road +603
(State Route 433).
Middle Spring Creek ................. Approximately 20 feet upstream of Hot Point Avenue +630 | Township of Southampton.
(Avon Drive).
Approximately 80 feet upstream of Hot Point Avenue +630
(Avon Drive).
Tributary to Falling Spring At the confluence with Falling Spring Branch ..................... +631 | Township of Guilford.
Branch.
At the upstream inlet of the I-81 culvert ............ccoceeiiene +631
Unnamed Tributary to West Approximately 1,900 feet downstream of the Access Road +637 | Township of Washington.
Branch Antietam Creek. Bridge.
Approximately 100 feet downstream of the Access Road +647
Bridge.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Township of Antrim
Maps are available for inspection at the Antrim Township Municipal Building, 10655 Antrim Church Road Greencastle, PA 17225.
Township of Guilford
Maps are available for inspection at the Guilford Township Building, 115 Spring Valley Road Chambersburg, PA 17201.
Township of Letterkenny
Maps are available for inspection at the Letterkenny Township Building, 4924 Orrstown Road Orrstown, PA 17244,
Township of Lurgan
Maps are available for inspection at the Lurgan Township Building, 8650 McClays Mill Road Newburg, PA 17240.
Township of Peters
Maps are available for inspection at the Peters Township Building, 5342 Lemar Road Mercersburg, PA 17236.
Township of Southampton
Maps are available for inspection at the Township Building, 705 Municipal Drive, Southampton, PA 17257.
Township of Washington
Maps are available for inspection at the Washington Township Building, 13013 Welty Road Waynesboro, PA 17268.

Lawrence County, Pennsylvania (All Jurisdictions)
Docket No.: FEMA-B-1128

Beaver River .......cccccoeeeviineenn. Approximately 0.49 mile downstream of the confluence +763 | Borough of New Beaver,
with Wampum Run. Borough of Wampum.



Federal Register/Vol. 76, No. 234/ Tuesday, December 6, 2011/Rules and Regulations 76059

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
above ground
A Elevation in
Meters (MSL)
Modified
Approximately 1 mile downstream of the confluence with +767
Jenkins Run.
Beaver River .......cccocceieeninnne. Approximately 400 feet downstream of the confluence +776 | Township of Taylor.
with the Shenango River.
Approximately 80 feet downstream of the confluence with +776
the Shenango River.
Big Run Tributary 5 .................. Approximately 0.45 mile downstream of Harlandsburg +1157 | Township of Hickory.
Road.
Approximately 1,362 feet upstream of the intersection of +1159
Harlandsburg Road and Cameron Road.
Mahoning River ........c.cccceeeeeene Approximately 0.69 mile downstream of the intersection of +785 | Township of Union.
Washington Street and Winter Road.
Approximately 0.68 mile downstream of the intersection of +785
Washington Street and Winter Road.
Neshannock Creek ................... Approximately 1,500 feet downstream of the confluence +849 | Township of Hickory.
with Lick Run.
Approximately 1,230 feet upstream of the confluence with +859
Lick Run.
Neshannock Creek .........c..c...... Approximately 0.45 mile upstream of the confluence with +924 | Township of Wilmington.
Neshannock Creek Tributary 5.
Approximately 0.47 mile downstream of the intersection of +925
Highland Avenue and Neshannock Falls Road.
Neshannock Creek Tributary 3 | Approximately 50 feet upstream of Lakewood- +901 | Township of Hickory.
Neshannock Falls Road.
Approximately 540 feet upstream of Lakewood- +901
Neshannock Falls Road.
Shenango River ........ccccocceeiieene Approximately 800 feet downstream of the confluence +777 | Township of Taylor.
with the Shenango River.
Approximately 1,200 feet downstream of Mahoning Ave- +787
nue.
Shenango River ........ccccceveeen. Approximately 40 feet upstream of the confluence with +804 | Township of Mahoning,
Shenango River Tributary 2. Township of Pulaski,
Township of Union.
Approximately 0.70 mile upstream of the confluence with +809
Shenango River Tributary 5.
Slippery Rock Creek ................. Approximately 400 feet downstream of Portersville Road .. +831 | Township of Perry.
Approximately 1,460 feet upstream of Van Gorder Mill +848
Road.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Borough of New Beaver
Maps are available for inspection at the New Beaver Borough Office, 778 Wampum New Galilee Road New Galilee, PA 16141.
Borough of Wampum
Maps are available for inspection at the Borough Secretary’s Office, 355 Main Street Wampum, PA 16157.
Township of Hickory
Maps are available for inspection at the Hickory Township Hall, 127 Eastbrook-Neshannock Falls Road New Castle, PA 16105.
Township of Mahoning
Maps are available for inspection at the Mahoning Township Municipal Building, 4538 West State Street Hillsville, PA 16132.
Township of Perry
Maps are available for inspection at the Perry Township Hall, 284 Reno Road Portersville, PA 16051.
Township of Pulaski
Maps are available for inspection at the Township Hall, 1172 State Route 208, Pulaski, PA 16117.
Township of Taylor
Maps are available for inspection at the Taylor Township Board of Supervisors Office, 218 Industrial Street West Pittsburg, PA 16160.
Township of Union
Maps are available for inspection at the Union Township Board of Supervisors Office, 1910 Wilson Drive, New Castle, PA 16101.
Township of Wilmington
Maps are available for inspection at the Wilmington Township Hall, 669 Wilson Mill Road New Castle, PA 16105.
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(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: November 18, 2011.
Sandra K. Knight,

Deputy Associate Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2011-31276 Filed 12-5-11; 8:45 am)]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2011-0002]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—4064, or (email)
Luis.Rodriguez3@fema.dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part

10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the

applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet

+ Elevation in feet

(NGVD)

Flooding source(s)

Location of referenced elevation

(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)

Communities
affected

Modified
Saline County, lllinois, and Incorporated Areas
Docket No.: FEMA-B-1134
Bankston Fork (backwater ef- At the confluence with Middle Fork Saline River ................ +367 | City of Harrisburg, Unincor-
fects from Ohio River). porated Areas of Saline
County.
Approximately 1,150 feet upstream of St. Mary’s Drive ..... +367
Brier Creek ......ccoocveveiiiieeneenne. At the confluence with Middle Fork Saline River ................ +367 | Unincorporated Areas of Sa-
line County.
Approximately 0.53 mile upstream of lllinois Route 34 ...... +367
Cockerel Branch (backwater ef- | Approximately 1.1 miles downstream of County Highway +367 | Unincorporated Areas of Sa-
fects from Ohio River). 13. line County.
At Thaxton Road ........cccoeceiiiiiiiiiiee e +367
Eldorado Tributary ........cccce.... At the confluence with Middle Fork Saline River ................ +367 | Unincorporated Areas of Sa-

line County.
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* Elevation in feet
(NGVD)
+ Elevation in feet
NAVD .
Flooding source(s) Location of referenced elevation # Dt(apth in)feet Cog?frg&r‘;lttjles
above ground
A Elevation in
Meters (MSL)
Modified
Approximately 1,545 feet downstream of Sutton Road ...... +367
Middle Fork Saline River (back- | At the confluence with South Fork Saline River ................. +367 | City of Harrisburg, Unincor-
water effects from Ohio porated Areas of Saline
River). County, Village of Muddy.
Approximately 2.4 miles upstream of lllinois Route 34 ...... +367
Saline River (backwater effects | Approximately 3.5 miles downstream of Rocky Branch +367 | Unincorporated Areas of Sa-
from Ohio River). Road. line County.
At the confluence of Middle Fork and South Fork Saline +367
River.
South Fork Saline River (back- | At the confluence with Middle Fork Saline River ................ +367 | Unincorporated Areas of Sa-
water effects from Ohio line County.
River).
Approximately 2.0 miles downstream of lllinois Route 34 .. +367
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Harrisburg
Maps are available for inspection at City Hall, 110 East Locust Street, Harrisburg, IL 62946.
Village of Muddy
Maps are available for inspection at the Village Hall, 60 Maple Street, Muddy, IL 62965.
Unincorporated Areas of Saline County
Maps are available for inspection at the Saline County Courthouse, 10 East Poplar Street, Harrisburg, IL 62946.
Calvert County, Maryland, and Incorporated Areas
Docket No.: FEMA-B-1178
Hall Creek .......cccovvevviiiieeiieenne Approximately 1.2 miles downstream of Southern Mary- +7 | Unincorporated Areas of Cal-
land Boulevard. vert County.
Approximately 285 feet upstream of Chesapeake Beach +67
Road.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Calvert County
Maps are available for inspection at the Calvert County Services Plaza, 150 Main Street, Prince Frederick, MD 20678.
Ottawa County, Michigan (All Jurisdictions)
Docket No.: FEMA-B-1089
Alward Drain ..........cccoeeeveieennnen. At the confluence with Rush Creek ........ccccevvriininiicnnns +615 | Charter Township of George-
town, City of Hudsonville.
Approximately 80 feet upstream of 36th Avenue ............... +623
Bareman Drain ......ccccccocoeeveenne. At the confluence with County Drain No. 15 & 17 .............. +615 | Charter Township of Holland.
Approximately 80 feet upstream of Quincy Street .............. +633
Bark Creek ......ccoceeviveiiieeninnne At the confluence with Bruces Bayou ..........ccccoocerieennenne +590 | Township of Crockery.
Approximately 0.6 mile downstream of Cleveland Street ... +590
Bass Creek .....ccccocvvvevceveeiinnnnn. At the confluence with the Grand River .........cccccevviieeenns +595 | Charter Township of
Allendale.
Approximately 0.5 mile upstream of Bass Drive ................. +595
Bliss Creek Intercounty Drain ... | Approximately 975 feet downstream of Port Sheldon +608 | Charter Township of George-
Street. town.
At the confluence with Knight Intercounty Drain ................. +646
Bliss Creek Intercounty Drain At the downstream side of Stonehenge Drive ..........c........ +628 | Charter Township of George-
Diversion Channel. town.
At the divergence from Bliss Creek Intercounty Drain ....... +633
Buttermilk Creek .........cccceveeene Approximately 680 feet downstream of Oak Street ............ +618 | City of Hudsonville, Charter
Township of Jamestown.
Approximately 155 feet upstream of Quincy Street +685
Castle Creek ...ccoceevevveevceeeeennen. At the confluence with the Grand River .........cccccceeecienenes +595 | Charter Township of Polkton.
Approximately 0.6 mile upstream of Leonard Street .......... +595
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)

Communities
affected

Modified
County Drain No. 15 & 17 ........ At the confluence with County Drain No. 8, North Holland +611 | Charter Township of Holland.
Drain, and County Drain No. 40.
Approximately 1,520 feet upstream of Riley Street ............ +619
County Drain No. 28 ................. At the confluence with County Drain No. 40 and Windmill +593 | Charter Township of Holland.
Creek.
Approximately 125 feet upstream of James Street +607
County Drain No. 4 & 43 .......... At the confluence with Noordeloos Creek .................. +597 | Charter Township of Holland.
Approximately 0.4 mile upstream of 104th Avenue +597
County Drain No. 40 ................. At the confluence with County Drain No. 28 and Windmill +593 | Charter Township of Holland.
Creek.
At the confluence with County Drain No. 8, North Holland +611
Drain, and County Drain No. 15 & 17.
County Drain No. 8 and North At the confluence with County Drain No. 15 & 17 and +611 | Charter Township of Holland.
Holland Drain. County Drain No. 40.
Approximately 130 feet upstream of Quincy Street ............ +625
Crockery Creek ......ccccoevveveieeene At the confluence with the Grand River ...........ccccceiveniene +591 | Township of Crockery.
At the upstream side of Fitzgerald Street .............cccceeeee +591
DeWeerd Drain ........cccccoeevueeeneee At the confluence with Rush Creek ........cccccoiiiniinieininnne +610 | Charter Township of George-
town, City of Hudsonville,
Charter Township of
Jamestown.
Approximately 570 feet upstream of I-196 North ............... +661
Deer Creek .....cccovvecevnenceennennns At the upstream side of I-96 West +614 | Charter Township of Polkton.
Deer Creek ....cceeecveeeecieeeceenn, At the confluence with the Grand River .........cccccceeecieeennns +597 | Charter Township of Polkton,
Charter Township of
Tallmadge.
Approximately 1 mile upstream of Leonard Street ............. +597
Deer Creek of Crockery ............ At the confluence with Bruces Bayou ..........cccccoccevieeneene +589 | Township of Crockery.
At the downstream side of Leonard Road ..........cccccoeeunenee. +589
East Georgetown Shores Lake | Entire ShOreling ..........coccoeveeiiiiieiiie e +609 | Charter Township of George-
town.
Fort Village Creek ......c.ccccvnueee. At the confluence with Crockery Creek ..........ccoevvveenenne. +591 | Township of Crockery.
Approximately 1,300 feet downstream of 104th Avenue .... +591
Grand River .......cccccovveiiiveieene Approximately 0.6 mile upstream of the confluence with +588 | Charter Township of
Mill House Bayou. Allendale, Charter Town-
ship of Polkton, Township
of Crockery, Township of
Robinson, Charter Town-
ship of Tallmadge.
Approximately 350 feet upstream of Lake Michigan Drive +600
Huizenga Intercounty Drain ...... At the confluence with Rush Creek ........cccoceviniiiiiniennns +606 | Charter Township of George-
town.
At the downstream side of Kenowa Avenue Southwest ..... +616
Knight Intercounty Drain ........... At the confluence with Bliss Creek Intercounty Drain ........ +646 | Charter Township of George-
town, Charter Township of
Jamestown.
At the downstream side of Kenowa Avenue Southwest ..... +651
Little Robinson Bayou ............... At the confluence with the Grand River ...........ccccoceiiene +588 | Township of Robinson.
At the downstream side of 128th Avenue .............ccceeeeeee +588
Macatawa River/Black Creek of | Approximately 0.8 mile upstream of River Avenue ............ +584 | Charter Township of Holland,
Zeeland Drain. Charter Township of Zee-
land, City of Holland.
Approximately 400 feet upstream of Felch Street .............. +607
Meadowbrook Drain .................. At the confluence with Bliss Creek Intercounty Drain ........ +616 | Charter Township of George-
town.
Approximately 620 feet upstream of 8th Avenue ............... +618
Miller LC. .o At the confluence with Bliss Creek Intercounty Drain and +646 | Charter Township of George-
Knight Intercounty Drain. town, Charter Township of
Jamestown.
Approximately 600 feet downstream of Ransom Street +650
Southwest.
Morning Dew Lake .................... Entire Shoreline ... +610 | Charter Township of Holland.
Noordeloos Creek ..........c.c...... At the confluence with Black Creek of Zeeland Drain ........ +597 | City of Holland, City of Zee-
land, Charter Township of
Holland.
At the downstream side of PawPaw Road ............cccceeee. +600
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)

Communities
affected

Modified
Northwest Branch of Rush At the upstream side of 40th Avenue .........cccccoeceiiiiiennnes +615 | Charter Township of George-
Creek. town.
At the downstream side of 48th Avenue ..............ccccceeee. +635
Ottawa Creek & Ext. Drain/Ot- | At the confluence with the Grand River ...........cccccoveviennene +599 | Charter Township of
tawa Creek/Curry Drain. Allendale.
Approximately 125 feet downstream of 40th Avenue ......... +599
Rush Creek .....cocvviieniiiicenn. At the upstream side of Main Street .........ccociiiiiiiinene +606 | Charter Township of George-
town, City of Hudsonville.
At the downstream side of 40th Avenue .............ccccceeeees +615
South Branch ........cccccciniiiens At the confluence with Black Creek of Zeeland Drain ........ +602 | Charter Township of Zee-
land.
Approximately 0.6 mile downstream of Lizbeth Drive ........ +602
Sterns Bayou and Sterns Creek | At the downstream corporate limits of the Township of +588 | Township of Robinson.
Robinson.
At the downstream side of Ferris Street ............cccocvveennne. +588
Traders Creek .....cccccceveerceeennnen. At the confluence with the Grand River ...........ccccocveiiine +597 | Charter Township of
Allendale.
Approximately 830 feet downstream of 60th Avenue ......... +597
Trout Drain ......ccoevvceveiiiecieeen. At the confluence with DeWeerd Drain ..........cccocieneenneene +612 | Charter Township of George-
town, City of Hudsonville.
Approximately 315 feet west of 22nd Avenue .................... +623
Tulip Intercounty Drain ............. At the confluence with Black Creek of Zeeland Drain ........ +597 | Charter Township of Holland.
Approximately 0.4 mile upstream of Adams Street +597
Unnamed Tributary 1 to Butter- | At the confluence with Buttermilk Creek ..........cccccoeceeiienne +651 | City of Hudsonville.
milk Creek.
Approximately 105 feet upstream of 1-196 North ............... +670
Unnamed Tributary 1 to Crock- | At the confluence with Crockery Creek .........cccccevvveencnne. +591 | Township of Crockery.
ery Creek.
Approximately 850 feet downstream of Leonard Street ..... +591
Unnamed Tributary 1 to Grand | At the confluence with the Grand River ...........ccccceieeiiene +594 | Charter Township of Polkton.
River.
Approximately 1,900 feet upstream of the confluence with +594
the Grand River.
Unnamed Tributary 2 to Butter- | At the confluence with Buttermilk Creek ..........cccccoeveeieene +673 | Charter Township of James-
milk Creek. town.
Approximately 100 feet downstream of Quincy Street ....... +702
Unnamed Tributary 2 to Crock- | At the confluence with Crockery Creek ..........ccccocvveenane. +591 | Township of Crockery.
ery Creek.
At the downstream side of 1-96 East .............cccociiiinne +591
Unnamed Tributary 2 to Grand | At the confluence with the Grand River +596 | Charter Township of Polkton.
River.
Approximately 780 feet upstream of Leonard Street .......... +596
Unnamed Tributary 3 to Crock- | At the confluence with Crockery Creek ........cccoceiieeniene +591 | Township of Crockery.
ery Creek.
At the downstream side of 104th Avenue ............ccccceeueenee. +591
Unnamed Tributary 3 to Grand | At the confluence with the Grand River ...........ccccccoceiiene +596 | Charter Township of Polkton.
River.
Approximately 930 feet upstream of Leonard Street .......... +596
Unnamed Tributary 4 to Crock- | At the confluence with Crockery Creek ........cccoccevvreenenne. +591 | Township of Crockery.
ery Creek.
Approximately 850 feet downstream of Fitzgerald Street ... +591
Unnamed Tributary 4 to Grand | At the confluence with the Grand River .........c.cccccooieeiene +596 | Charter Township of Polkton.
River.
Approximately 1,400 feet upstream of Leonard Street ....... +596
Unnamed Tributary to Bark At the confluence with Bark Creek .........cccccoociiniinieeneenns +590 | Township of Crockery.
Creek.
At the downstream side of Leonard Road ...........ccccceeeeee. +590
Unnamed Tributary of Bruces At the confluence with Bruces Bayou ..........cccccceevieneeinene +589 | Township of Crockery.
Bayou.
Approximately 0.5 mile upstream of the confluence with +589
Bruces Bayou.
Unnamed Tributary to Castle At the confluence with Castle Creek .........cceceeniiriieinenns +595 | Charter Township of Polkton.
Creek.
Approximately 1,200 feet upstream of the confluence with +595
Castle Creek.
Vans Bypass ........ccccevveinrnnnn. At the confluence with Bareman Drain ..........ccccccoceviene. +618 | Charter Township of Holland.
At the divergence from County Drain No. 15 & 17 ............. +619
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Flooding source(s) Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)

Communities
affected

Modified
West Georgetown Shores Lake | Entire ShOreling ..........cccoeiieiiiiiiniiienie e +609 | Charter Township of George-
town.
Windmill Creek .......cccevveienene. At the confluence with Macatawa River ..............cccoceeiieas +593 | Charter Township of Holland.
At the confluence with County Drain No. 28 and County +593

Drain No. 40.

*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Charter Township of Allendale
Maps are available for inspection at 6676 Lake Michigan Drive, Allendale, Ml 49401.
Charter Township of Georgetown
Maps are available for inspection at 1515 Baldwin Street, Jenison, Ml 49429.
Charter Township of Holland
Maps are available for inspection at 353 North 120th Avenue, Holland, Ml 49422.
Charter Township of Jamestown
Maps are available for inspection at 2380 Riley Street, Jamestown, M| 49427.
Charter Township of Polkton
Maps are available for inspection at 6900 Arthur Street West, Coopersville, Ml 49404.
Charter Township of Tallmadge

Maps are available for inspection at O—1451 Leonard Street Northwest, Grand Rapids, Ml 49534.

Charter Township of Zeeland

Maps are available for inspection at 6582 Byron Road, Zeeland, M| 49464.

City of Holland

Maps are available for inspection at 270 River Avenue, Holland, Ml 49423.

City of Hudsonville

Maps are available for inspection at 3275 Central Boulevard, Hudsonville, Ml 49426.
City of Zeeland

Maps are available for inspection at 21 South EIm Street, Zeeland, Ml 49464.
Township of Crockery

Maps are available for inspection at 17431 112th Avenue, Nunica, MI 49448.
Township of Robinson

Maps are available for inspection at 12010 120th Avenue, Grand Haven, Ml 49417.

Perry County, Mississippi, and Incorporated Areas

Docket No.: FEMA-B-1148

Leaf River ......cccocceviiiiinieen Approximately 0.6 mile downstream of State Highway 15 +89 | Unincorporated Areas of

Perry County.
Approximately 0.5 mile upstream of State Highway 15 ...... +91

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Unincorporated Areas of Perry County
Maps are available for inspection at the Perry County Courthouse, 103 1st Street, New Augusta, MS 39462.
Bayfield County, Wisconsin, and Incorporated Areas
Docket No.: FEMA-B-1153

Lake Superior .......c.cccoceeeveennee. Entire shoreline within community ..., +605 | City of Bayfield, City of
Washburn, Red Cliff Band
of Lake Superior Chip-
pewa, Unincorporated
Areas of Bayfield County.

Lower Eau Claire Lake ............. Entire shoreline within community ...........ccoocoviiiiiiiiennn. +1124 | Unincorporated Areas of
Bayfield County.

Middle Eau Claire Lake ............ Entire shoreline within community .........cccccoeoiiiniiiiniieene +1128 | Unincorporated Areas of

Bayfield County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
Meters (MSL)

Communities
affected

Modified
Namekagon Lake ..........ccoceeee. Entire shoreline within community ..........ccoocoiiiiiinicnen. +1398 | Unincorporated Areas of
Bayfield County.
Upper Eau Claire Lake ............. Entire shoreline within community ...........ccoocoeiiiiiiiniinen. +1137 | Unincorporated Areas of

Bayfield County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Bayfield

ADDRESSES

Maps are available for inspection at 125 South 1st Street, Bayfield, Wl 54814.

City of Washburn

Maps are available for inspection at 119 Washington Avenue, Washburn, WI 54891.

Red CIliff Band of Lake Superior Chippewa
Maps are available for inspection at 88385 State Highway 13, Bayfield, WI 54814.

Unincorporated Areas of Bayfield County

Maps are available for inspection at 117 East 5th Street, Washburn, WI 54891.

Forest County, Wisconsin, and Incorporated Areas

Docket No.: FEMA-B-1155

Metonga Lake

Peshtigo Lake

Roberts Lake

Entire shoreline within community

Entire shoreline within community

Entire shoreline within community

+1599

+1591

+1594

Unincorporated Areas of For-
est County.

Unincorporated Areas of For-
est County.

Unincorporated Areas of For-
est County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Forest County

Maps are available for inspection at 200 East Madison Avenue, Crandon, WI 54520.

(Catalog of Federal Domestic Assistance No.

97.022, “Flood Insurance.”)

Dated: November 18, 2011.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-31280 Filed 12—5-11; 8:45 am]
BILLING CODE 9110-12-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1259; Directorate
Identifier 2011-NM-181-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 777
airplanes. This proposed AD was
prompted by reports of corrosion
damage on the outer diameter chrome
surface of the horizontal stabilizer pivot
pins. Micro cracks in the chrome plating
of the pivot pin, some of which
extended into the base metal, were also
reported. This condition, if not
corrected, could result in a fractured
horizontal stabilizer pivot pin, which
may cause excessive horizontal
stabilizer freeplay and structural
damage significant enough to result in
loss of control of the airplane. This
proposed AD would require replacing
the existing horizontal stabilizer pivot
pins with new or reworked pivot pins
having improved corrosion resistance,
doing repetitive inspections after
installing the pivot pins, and doing
corrective actions if necessary. We are
proposing this AD to correct the unsafe
condition on these products.

DATES: We must receive comments on
this proposed AD by January 20, 2012.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone (206) 544-5000,
extension 1; fax (206) 766—5680; email
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call (425) 227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: (800) 647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
James Sutherland, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: (425)
917-6533; fax: (425) 917—-6590; email:
james.sutherland@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA-
2011-1259; Directorate Identifier 2011—
NM-181-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy

aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of corrosion
damage on the outer diameter chrome
surface of the horizontal stabilizer pivot
pins. Micro cracks in the chrome plating
of the pivot pin, some of which
extended into the base metal, were also
reported. This condition, if not
corrected, could result in a fractured
horizontal stabilizer pivot pin, which
may cause excessive horizontal
stabilizer freeplay and structural
damage significant enough to result in
loss of control of the airplane.

Relevant Service Information

We reviewed Boeing Alert Service
Bulletin 777-55A0018, dated July 27,
2011. The service information describes
procedures for replacing the inner and
outer pivot pins of the horizontal
stabilizer with new or reworked pivot
pins, including replacing the spacer
with a new spacer or with one that has
been determined to be without
corrosion damage or other irregularities.

That service bulletin describes
procedures for doing repetitive detailed
inspections for cracks, corrosion
damage, or other irregularities of the
outer and inner pivot pins after their
replacement, and doing corrective
actions if necessary. That service
bulletin also describes procedures for
doing repetitive ultrasonic inspections
for cracks of the outer pivot pins after
their replacement, and doing corrective
actions if necessary. Corrective actions
include replacing any pivot pin having
cracking, corrosion damage, or other
irregularities, with a new or serviceable
pivot pin.

The compliance time for replacing the
inner and outer pivot pins is the later of:
(1) Before the accumulation of 16,000
total flight cycles, or within 3,000 days
after the issuance of the original
certificate of airworthiness or the
original export certificate (whichever
occurs first); and (2) within 750 days
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“after the original issue date of this
service bulletin.” The first post-
replacement inspection is within 32,000
flight cycles or 6,000 days (whichever
occurs first after the pin replacement).
The repetitive inspection interval is
16,000 flight cycles or 3,000 days
(whichever occurs first); or 12,000 flight
cycles or 3,000 days (whichever occurs
first); depending on airplane group.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in

ESTIMATED COSTS

the service information described
previously.

Costs of Compliance
We estimate that this proposed AD
affects 155 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Replacement of horizontal
stabilizer pivot pins.
Repetitive inspections

= $1,360.

cycle.

16 work-hours x $85 per hour

22 work-hours x $85 per hour 0
= $1,870 per inspection

$11,452 | $12,812

$1,870 per inspection cycle ...

$1,985,860.

$289,850 per inspection
cycle.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspections. We have no way

ON-CONDITION COSTS

of determining the number of aircraft
that might need these replacements.

Action

Labor cost

Parts cost Cost per product

Pivot pin or spacer replacement .............ccccceeneee

.... | 16 work-hours x $85 per hour = $1,360 ......

$11,452 $12,812

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2011-1259; Directorate Identifier 2011—
NM-181-AD.

(a) Comments Due Date

We must receive comments by January 20,
2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200, —200LR, —300, —300ER, and
777F series airplanes, certificated in any
category; as identified in Boeing Alert

Service Bulletin 777-55A0018, dated July 27,
2011.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 55, Stabilizers.

(e) Unsafe Condition

This AD was prompted by reports of
corrosion damage on the outer diameter
chrome surface of the horizontal stabilizer
pivot pins. Micro cracks in the chrome
plating of the pivot pin, some of which
extended into the base metal, were also
reported. This condition, if not corrected,
could result in a fractured horizontal
stabilizer pivot pin, which may cause
excessive horizontal stabilizer freeplay and
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structural damage significant enough to
result in loss of control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Pivot Pin Replacement

At the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 777-55A0018, dated
July 27, 2011, except as required by
paragraph (i)(2) of this AD, replace the pivot
pins of the horizontal stabilizer with new or
reworked pivot pins, including replacing the
spacer with a new spacer or with one that has
been determined to be without corrosion
damage or other irregularities; in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 777-55A0018,
dated July 27, 2011.

(h) Repetitive Inspections

At the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 777-55A0018, dated
July 27, 2011: Do detailed inspections for
cracks, corrosion damage, or other
irregularity of the outer and inner pivot pins;
and an ultrasonic inspection for cracking of
the outer pivot pins; and do all applicable
corrective actions; in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 777-55A0018, dated July 27,
2011. Corrective actions must be done before
further flight. Repeat the inspections at the
applicable interval specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 777-55A0018, dated July 27, 2011,
except as provided by paragraph (i)(1) of this
AD.

Note 1: The Accomplishment Instructions
of Boeing Alert Service Bulletin 777—
55A0018, dated July 27, 2011, might refer to
other procedures. When the words “‘refer to”
are used and the operator has an accepted
alternative procedure, the accepted
alternative procedure can be used to comply
with the AD. When the words “in accordance
with” are included in the instruction, the
procedure in the design approval holder
document must be used to comply with the
AD.

(i) Exceptions

The following exceptions to Boeing Alert
Service Bulletin 777-55A0018, dated July 27,
2011, apply to this AD.

(1) Where the Repeat Interval column of
tables 2 and 3 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 777-55A0018, dated July 27, 2011,
specify a compliance time, this AD requires
compliance within the specified compliance
time after the most recent inspection.

(2) Where paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 777-55A0018,
dated July 27, 2011, specifies a compliance
time “after the original issue date of this
service bulletin,” this AD requires
compliance within the specified compliance
time “after the effective date of this AD.”

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

(1) For more information about this AD,
contact James Sutherland, Aerospace
Engineer, Airframe Branch, ANM—-1208S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, Washington
98057-3356; phone: (425) 917-6533; fax:
(425) 917-6590; email:
james.sutherland@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
(206) 544-5000, extension 1; fax (206) 766—
5680; email me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
(425) 227-1221.

Issued in Renton, Washington, on
November 23, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 2011-31312 Filed 12-5-11; 8:45 am)]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1285; Directorate
Identifier 2010-SW-073-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GmbH Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Eurocopter Deutschland GmbH Model
BO-105A, BO-105C, BO-105LS A-1,
BO-105LS A-3, and BO-105S
helicopters. This proposed AD would
require inspecting certain main rotor
blades for debonding of the erosion
protective shell. If the erosion protective
shell is debonded, you would be
required to replace the main rotor blade
with an airworthy main rotor blade.
This proposed AD is prompted by the
results of an inspection on a BO-105
helicopter where debonding was
discovered on a main rotor blade
erosion protective shell, and it was
determined that the debonding was due
to incorrect installation of the erosion
protective shell. Subsequently, an
incident occurred where a BO-105
helicopter lost its main rotor blade
erosion protective shell during flight.
The actions specified by this proposed
AD are intended to detect debonding of
the main rotor blade erosion protective
shell which could lead to an unbalanced
main rotor, high vibrations, damage to
the tail boom or tail rotor, and loss of
control of the helicopter.

DATES: Comments must be received on
or before February 6, 2012.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.
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You may get the service information
identified in this proposed AD from
American Eurocopter Corporation, 2701
N. Forum Drive, Grand Prairie, TX
75052, telephone (972) 641-0000 or
(800) 232-0323, fax (972) 641-3775, or
at http://www.eurocopter.com/techpub.
FOR FURTHER INFORMATION CONTACT: Jim
Grigg, Manager, FAA, Rotorcraft
Directorate, Safety Management Group,
2601 Meacham Blvd., Fort Worth, TX
76137, telephone (817) 222—-5126, fax
(817) 222-5961.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the caption
ADDRESSES. Include the Docket No.
“FAA-2011-1285, Directorate Identifier
2010-SW-073—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of the docket web site, you can find and
read the comments to any of our
dockets, including the name of the
individual who sent or signed the
comment. You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the Docket

You may examine the docket that
contains the proposed AD, any
comments, and other information in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Operations office (telephone
(800) 647-5527) is located in Room
W12-140 on the ground floor of the
West Building at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European

Community, has issued Emergency AD
No. 2010-0216-E, dated October 21,

2010 (corrected October 29, 2010), to
correct an unsafe condition for
Eurocopter Deutschland Model BO-
105A, BO-105C, BO-105D, BO-105LS
A-1, BO-105LS A-3, and BO-105S
helicopters, all variants (except CB-5
and DBS-5, which are military models.)
EASA advises that during an inspection
on a BO-105 helicopter, debonding was
found on the erosion protective shell of
a main rotor blade, and it was
determined that the debonding was
caused by incorrect installation of the
erosion protective shell. In addition,
EASA states that an incident occurred
where a second BO-105 helicopter lost
its erosion protective shell during flight.
EASA advises that this condition, if not
detected, could result in loss of the
main rotor blade erosion protective shell
during flight, leading to an unbalanced
main rotor and high vibrations, which
could result in damage to the tail boom
or tail rotor, loss of tail rotor control,
and loss of control of the helicopter.

Related Service Information

Eurocopter Deutschland has issued
Emergency Alert Service Bulletin No.
BO105-10-124, dated July 14, 2010, for
the Model BO105 helicopter, with a
main rotor blade, part number (P/N)
105-15103, 105-15141, 105—
15141V001, 105-15143, 105-15150,
105-15150V001, 105-15152, 105—
81013, 105-87214, 1120-15101, or
1120-15103, where the main rotor blade
erosion protective shell was replaced
between September 2006 and March
2010. Eurocopter Deutschland also
issued Emergency Alert Service Bulletin
BO105LS-10-12 for the Model
BO105LS A-3 helicopter, dated July 14,
2010, with a main rotor blade, part P/

N 105-15141, where the main rotor
blade erosion protective shell was
replaced between September 2006 and
March 2010. Both Emergency Alert
Service Bulletins specified a one-time
inspection of the main rotor blades
within the next 50 flight hours to
determine if debonding of the main
rotor blade erosion protective shell has
occurred. Both Service Bulletins
exclude helicopters from this inspection
if each main rotor blade was inspected
at the last 600 flight hour inspection and
no debonding was detected during the
inspection.

In response to the incident where the
helicopter lost its main rotor blade
erosion protective shell during flight,
Eurocopter Deutschland has issued
Emergency Alert Service Bulletin No.
BO105-10-124, Revision 1, dated
October 18, 2010, and Emergency Alert
Service Bulletin BO105LS-10-12,
Revision 1, dated October 20, 2010.
These Service Bulletins specify the

same inspection requirements as the
original Service Bulletins, but revise the
inspection compliance time from 50
flight hours to 10 flight hours. EASA
classified these Service Bulletins as
mandatory, and issued EASA
Emergency AD No. 2010-0216-E, dated
October 21, 2010 (corrected October 29,
2010) to ensure the continued
airworthiness of these helicopters.

FAA’s Evaluation and Unsafe Condition
Determination

These products have been approved
by the aviation authority of Germany
and are approved for operation in the
United States. Pursuant to our bilateral
agreement with Germany, EASA, their
technical representative, has notified us
of the unsafe condition described in
their AD. We are proposing this AD
because we evaluated all information
provided by EASA and determined the
unsafe condition exists and is likely to
exist or develop on other products of
these same type designs. This proposed
AD would require a one-time inspection
of each main rotor blade for debonding
of the main rotor blade erosion
protective shell within 50 hours time-in-
service (TIS), for helicopters with a
main rotor blade, P/N 105-15103, 105—
15141, 105-15141V001, 105-15143,
105-15150, 105-15150V001, 105—
15152, 105-81013, 105-87214, 1120—
15101, or 1120-15103, where the main
rotor blade erosion protective shell was
replaced between September 2006 and
March 2010. If debonding is detected
during the inspection, before further
flight, you would be required to replace
the main rotor blade with an airworthy
main rotor blade.

Differences Between This Proposed AD
and the EASA AD

The differences between this
proposed AD and the EASA AD are:

e This proposed AD uses the term
“hours time-in-service” to describe
compliance times, and the EASA AD
uses “flight hours.”

e The EASA AD allows compliance
within “10 flight hours, or 4 flight
cycles, or 4 weeks, whichever occurs
first,” and this proposed AD would
require compliance within 50 hours TIS.

e The EASA AD allows you to replace
the main rotor blade erosion protective
shell if debonding is detected, and this
proposed AD would require you to
replace the main rotor blade with an
airworthy main rotor blade if debonding
is detected.

e The EASA AD is applicable to the
Model BO-105D helicopter, and this
proposed AD does not include this
model because it does not have a type-
certificate in the U.S.
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Costs of Compliance

We estimate that this proposed AD
would affect 97 helicopters of U.S.
registry. We estimate that it would take
about 1.0 work-hour per helicopter to do
the inspection, at an average labor rate
of $85 per work hour. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$8,245, or $85 per product. If debonding
is found, we estimate that it would take
about 2 work-hours to replace the main
rotor blade, and required parts would
cost $114,182, for a cost of $114,352. We
have no way of determining how many
operators would incur these costs.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. Additionally, this proposed AD
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, 1
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that a regulatory
distinction is required; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD. See the AD docket to
examine the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Eurocopter Deutschland GMBH: Docket No.
FAA-2011-1285; Directorate Identifier
2010-SW-073-AD.

Applicability: Model BO-105A, BO-105C,
BO-105LS A-1, BO-105LS A-3, and BO—
1058 helicopters, all serial numbers, with a
main rotor blade, part number (P/N) 105—
15103, 105-15141, 105-15141V001, 105—
15143, 105-15150, 105-15150V001, 105—
15152, 105-81013, 105-87214, 1120-15101,
or 1120-15103; where the main rotor blade
erosion protective shell was replaced
between September 2006 and March 2010;
certificated in any category.

Compliance: Required within 50 hours
time-in-service (TIS) after the effective date
of this AD, unless accomplished previously.

To detect debonding of the main rotor
blade erosion protective shell, which could
lead to an unbalanced main rotor, high
vibration, damage to the tail boom or tail
rotor, and loss of control of the helicopter,
accomplish the following:

(a) Inspect the main rotor blade for
debonding of the erosion protective shell. If
debonding is detected during the inspection,
before further flight, replace the main rotor
blade with an airworthy main rotor blade.

Note 1: Eurocopter Deutschland GmbH
Emergency Alert Service Bulletin No.
BO105-10-124, Revision 1, dated October
18, 2010, and No. BO105LS-10-12, Revision
1, dated October 20, 2010, which are not
incorporated by reference, contain additional
information about the subject of this AD.

(b) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Contact the Manager, Regulations and
Policy Group, FAA, ATTN: Jim Grigg,
Manager, 2601 Meacham Blvd., Fort Worth,
Texas 76137; telephone: (817) 222-5122; fax:
(817) 222-5126, for information about
previously approved alternative methods of
compliance.

(c) The Joint Aircraft System/Component
Code is 6210: Main Rotor Blades.

Note 2: The subject of this AD is addressed
in European Aviation Safety Agency AD
2010-0216-E, dated October 21, 2010
(corrected October 29, 2010).

Issued in Fort Worth, Texas, on November
29, 2011.

Lance T. Gant,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2011-31254 Filed 12-5-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-1193; Airspace
Docket No. 11-ANM-14]

Proposed Modification of Area
Navigation Route T-288; WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify low altitude area navigation
(RNAV) route T-288 by extending the
route westward from the Rapid City, SD,
VORTAC to the Gillette, WY, VOR/
DME. The proposed extension would
enhance efficiency and safety of the
National Airspace System (NAS) by
supplementing the existing VOR Federal
airway structure in that area.

DATES: Comments must be received on
or before January 20, 2012.

ADDRESSES: Send comments on this
proposal to the Docket Management
Facility, U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
Docket No. FAA-2011-1193 and
Airspace Docket No. 11-ANM-14 at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: (202) 267—8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
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Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2011-1193 and Airspace Docket No. 11—
ANM-14) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2011-1193 and
Airspace Docket No. 11-ANM-14.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov, or the Federal Register’s
Web page at http://www.gpoaccess.gov/
fr/index.html.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Western Service Center, Federal
Aviation Administration, 1601 Lind
Ave. SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,

(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to modify RNAV route
T-288 by adding a new segment
between the Rapid City, SD VORTAC
and the Gillette, WY VOR/DME. The
modification would enhance the
efficiency and safety of the NAS by
supplementing the existing VOR Federal
airway structure and providing
alternative routing in the event of
navigation aid (NAVAID) outages. The
minimum IFR altitude in the area varies
between 7,000 feet MSL and 9,300 feet
MSL; however, the radar coverage in
that area is not reliable below 12,000
feet MSL to 13,000 feet MSL. When
NAVAID outages occur, due to the
existing route and NAVAID structure, it
is difficult to route aircraft between the
Gillette VOR/DME and the Rapid City
VORTAC. In this situation, aircraft
flying at lower altitudes must climb up
to be within radar coverage in order to
get a more direct route to/from the VOR/
DME and VORTAC. This is especially
important during winter months
because pilots encountering icing
conditions at the higher altitudes need
to descend, but are then lost from radar
coverage. The proposed T-288
modification would alleviate this
situation as well as enhance the NAS
efficiency by adding an RNAV route
option.

Low altitude RNAYV routes are
published in paragraph 6011 of FAA
Order 7400.9V, dated August 9, 2011
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The RNAV route listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant

economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it expands RNAV route coverage to
enhance the safe and efficient flow of
traffic in the western United States.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a and 311b. This airspace
action is not expected to cause any
potentially significant environmental
impacts, and no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9V,
Airspace Designations and Reporting
Points, dated August 9, 2011 and
effective September 15, 2011, is
amended as follows:
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Paragraph 6011 United States Area
Navigation Routes.
* * * * *

T-288 Gillette, WY (GCC) to Wolbach, NE (OBH) [Amended]

Gillette, WY (GCC)
KARAS, .o
Rapid City, SD (RAP) .
WNDED, SD .....ccovvevurnnne
Valentine, NE (VTN) ......
Ainsworth, NE (ANW) ...
FESNT, NE
Wolbach, NE (OBH)

* * * * *

Issued in Washington, DC on November 29,
2011.

Gary A. Norek,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 2011-31223 Filed 12-5-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 742 and 774
[Docket No. 111020646—1645-01]
RIN 0694—-AF41

Revisions to the Export Administration
Regulations (EAR): Control of Gas
Turbine Engines and Related Items the
President Determines No Longer
Warrant Control Under the United
States Munitions List (USML)

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Proposed rule.

SUMMARY: The Bureau of Industry and
Security publishes this proposed rule
that describes how military gas turbine
engines and related articles that the
President determines no longer warrant
control under Category VI, VII, or VIII of
the United States Munitions List
(USML) would be controlled under the
Commerce Control List (CCL) in new
Export Control Classification Numbers
(ECCNs) 9A619, 9B619, 9C619, 9D619
and 9E619. In addition, this proposed
rule would control military trainer
aircraft turbo prop engines and related
items, which are currently controlled
under ECCN 9A018.a.2 or .a.3, 9D018 or
9E018, under new ECCN 9A619, 9D619
or 9E619.

This rule is one of a planned series of
proposed rules that are part of the
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Administration’s Export Control Reform
Initiative under which various types of
articles presently controlled on the
USML under the International Traffic in
Arms Regulations (ITAR) would,
instead, be controlled on the CCL in
accordance with the requirements of the
Export Administration Regulations
(EAR), if and after the President
determines that such articles no longer
warrant control on the USML. This
proposed rule is being published in
conjunction with a proposed rule from
the Department of State, Directorate of
Defense Trade Controls that would
consolidate in USML Category XIX the
military gas turbine engines and related
articles that would remain on the
USML.

DATES: Comments must be received by
January 20, 2012.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. The identification
number for this rulemaking is BIS—
2011-0042.

e By email directly to:
publiccomments@bis.doc.gov. Include
RIN 0694—AF41 in the subject line.

e By mail or delivery to: Regulatory
Policy Division, Bureau of Industry and
Security, U.S. Department of Commerce,
Room 2099B, 14th Street and
Pennsylvania Avenue NW., Washington,
DC 20230. Refer to RIN 0694—AF41.

FOR FURTHER INFORMATION CONTACT:
Gene Christiansen, Office of National
Security and Technology Transfer
Controls, Bureau of Industry and
Security, U.S. Department of Commerce,
Telephone: (202) 482—-2984, Email:
Gene.Christiansen@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background

On July 15, 2011, as part of the
Administration’s ongoing Export
Control Reform Initiative, the Bureau of

Lat. 44°20’52” N., long.
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105°32’37” W.)
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. 42°34’09” N., long.
. 42°03’57” N., long.

Industry and Security (BIS) published a
proposed rule (76 FR 41958) (“‘the July
15 proposed rule”) that set forth a
framework for how articles the
President determines, in accordance
with section 38(f) of the Arms Export
Control Act (AECA) (22 U.S.C. 2778(1)),
would no longer warrant control on the
United States Munitions List (USML)
and, instead, would be controlled on the
Commerce Control List (CCL). The July
15 proposed rule also contained a
proposal by BIS describing how military
vehicles and related articles in USML
Category VII that no longer warrant
control under the USML would be
controlled on the CCL.

On November 7, 2011 (76 FR 68675),
BIS published a proposed rule
describing how aircraft and related
items determined by the President to no
longer warrant control under the USML
would be controlled on the CCL. In that
proposed rule, BIS also made several
changes and additions to the framework
proposed in the July 15 proposed rule.

BIS plans to publish additional
proposed rules describing how surface
vessels and related articles (currently
controlled under USML Category VI)
and submersibles, submarines, and
related articles (currently controlled by
USML Category VI or XX) that the
President determines no longer warrant
control on the USML would be
controlled on the CCL.

BIS also plans to publish a proposed
rule describing how the new controls
described in this and similar notices
would be implemented, such as through
the use of “‘grandfather” clauses and
additional exceptions. The goal of such
provisions would be to give exporters
sufficient time to implement the final
versions of such changes and to avoid,
to the extent possible, situations where
transactions would require licenses
from both the State Department and the
Commerce Department.
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Following the structure of the July 15
and November 7 proposed rules, which
describe the “export control reform
initiative framework” for controlling on
the CCL articles that the President
determines no longer warrant control on
the USML, this proposed rule describes
BIS’s proposal for how another group of
items—gas turbine engines and related
articles for military vessels, vehicles,
and aircraft that are controlled by USML
Categories VI, VII, and VIII,
respectively—would be controlled on
the CCL. The changes described in this
proposed rule and the State
Department’s proposed amendment to
the USML, which would move those
items that would be retained on the
USML into Category XIX (currently
reserved), are based on a review of
Categories VI, VII, and VIII by the
Defense Department, which worked
with the Departments of State and
Commerce in preparing the proposed
amendments. The review was focused
on identifying the types of military gas
turbine engines and related articles now
controlled by these USML categories
that are either: (i) Inherently military
and otherwise warrant control on the
USML, or (ii) if they are a type common
to civil applications, possess parameters
or characteristics that provide a critical
military or intelligence advantage to the
United States, and are almost
exclusively available from the United
States. If an article satisfies either or
both of those criteria, the article would
remain on the USML. If an article does
not satisfy either criterion, but is
nonetheless a type of article that is, as
a result of differences in form and fit,
“specially designed” for military
applications, then it is identified in one
of the new ECCNs in this proposed rule.
Finally, if an article does not satisfy
either of the two criteria and is not
found to be “specially designed’” for
military applications, the article is not
affected by this rule because such items
already are not on the USML. The
licensing policies and other EAR-
specific controls for such items that are
also described in this proposed rule
would enhance our national security by:
(i) Allowing for greater interoperability
with our NATO, and other, allies while
maintaining and expanding robust
controls that, in some instances, would
include prohibitions on exports or
reexports destined for other countries or
intended for proscribed end-users and
end-uses; (ii) enhancing our defense
industrial base by, for example,
reducing the current incentives for
foreign companies to design out or
avoid U.S.-origin ITAR-controlled
content, particularly with respect to

generic, unspecified parts and
components; and (iii) permitting the
U.S. Government to focus its resources
on controlling, monitoring,
investigating, analyzing, and, if need be,
prohibiting exports and reexports of
more significant items to destinations,
end users, and end uses of greater
concern than our NATO allies and other
multi-regime partners.

Pursuant to section 38(f) of the AECA,
the President shall review the USML “to
determine what items, if any, no longer
warrant export controls under” the
AECA. The President must report the
results of the review to Congress and
wait 30 days before removing any such
items from the USML. The report must
‘““describe the nature of any controls to
be imposed on that item under any
other provision of law.” 22 U.S.C.
2778(f)(1). This proposed rule describes
how certain military gas turbine engines
and related articles in USML Categories
VI, VII, and VIII would be controlled by
the EAR and identified on the CCL, if
the President determines that the
articles no longer warrant control on the
USML.

In the July 15 proposed rule, BIS
proposed creating a series of new
ECCNs to control items that: (i) Would
be moved from the USML to the CCL or
(ii) are listed on the Wassenaar
Arrangement on Export Controls for
Conventional Arms and Dual-Use Goods
and Technologies Munitions List
(Wassenaar Arrangement Munitions List
or WAML) and are already controlled
elsewhere on the CCL. The proposed
rule referred to this series as the “600
series” because the third character in
each of the new ECCNs would be a “‘6.”
The first two characters of the 600 series
ECCNs serve the same function as
described for any other ECCN in § 738.2
of the EAR. The first character is a digit
in the range 0 through 9 that identifies
the Category on the CCL in which the
ECCN is located. The second character
is a letter in the range A through E that
identifies the product group within a
CCL Category. In the 600 series, the
third character is the number 6. With
few exceptions, the final two characters
identify the WAML category that covers
items that are the same or similar to
items in a particular 600 series ECCN.

This proposed rule contains an
exception to the general approach of
tracking the numbering structure of the
WAML. BIS believes that it will be
easier for industry to identify and
comply with controls on USML gas
turbine engines and related items if they
are combined into one category,
regardless of the end item for which the
engines are designed or modified. The
suffix “019” was used in the proposed

ECCNs to track the new Category XIX
that would be used to control gas
turbine engines that would remain on
the USML. The Administration,
however, encourages the public to
comment about whether it would be
easier and more convenient for industry
if the controls on gas turbine engines
remained in the categories of the end
items into which the engines are
installed. Thus, for example, BIS is
soliciting public comments on whether
it would be preferable to have gas
turbine engines for 600 series-controlled
military aircraft in the same ECCN
9A610 as such aircraft, or in new ECCN
9A619, which is specific to gas turbine
engines. Similarly, the State
Department, in its proposed rule, asks
comments on whether it would be
preferable for controls on USML aircraft
engines to remain in USML Category
VIII(b) or for such engines to be placed
in a new USML Category XIX.

BIS will publish additional Federal
Register notices containing proposed
amendments to the CCL that will
describe proposed controls for
additional categories of articles the
President determines no longer warrant
control under the USML. The State
Department will publish, concurrently,
proposed amendments to the USML that
correspond to the BIS notices. BIS will
also publish proposed rules to further
align the CCL with the WAML and the
Missile Technology Control Regime
Equipment, Software and Technology
Annex.

Modifications to Provisions in the July
15 and November 7 Proposed Rules

In addition to the proposals
mentioned above, this proposed rule
would make the following modifications
to the July 15 proposed rule:

¢ Addition of new Category 9 (600
series) items to proposed Supplement
No. 4 to Part 740; and

¢ Addition of the new Category 9 (600
series) ECCNs to § 742.6(a)(1).

These modifications are described in
the section “Scope of this Proposed
Rule.”

Similarly, BIS will consider
comments on the July 15 proposals only
for the specific paragraph, note, and
ECCNs referenced above, and only
within the context of this proposed
rule’s modifications to them.

Scope of This Proposed Rule

This proposed rule would create five
new 600 series ECCNs in CCL Category
9—9A619, 9B619, 9C619, 9D619, and
9E619—that would control military gas
turbine engines and related articles that
the President determines no longer
warrant control under USML Category
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VI, VII, or VIII. Consistent with the
regulatory construct identified in the
July 15 proposed rule, this rule also
would move military trainer aircraft
turbo prop engines and related items
currently classified under ECCN
9A018.a.2 or .a.3, 9D018, or 9E018 to
new ECCN 9A619, 9D619, or 9E619. As
part of the proposed changes, these
three 018 ECCNs would cross-reference
the new classifications in the 600 series.
As noted in the July 15 proposed rule,
moving items from 018 ECCNs to the
appropriate 600 series ECCNs would
consolidate WAML and formerly USML
items into one series of ECCNs.

The proposed changes are discussed
in more detail, below.

New Category 9 (600 Series) ECCNs

Certain military gas turbine engines
and related articles that the President
determines no longer warrant control in
USML Category VI, VII, or VIII would be
controlled under proposed new ECCNss
9A619, 9B619, 9C619, 9D619, and
9E619.

Paragraphs .a through .d of ECCN
9A619 would control, respectively: (i)
Gas turbine engines ‘‘specially
designed” for military use that would
not be controlled under proposed USML
Category XIX; (ii) digital engine controls
(e.g. Full Authority Digital Engine
Controls (FADEC) and Digital Electronic
Engine Controls (DEEC)) “specially
designed” for gas turbine engines in
ECCN 9A619; (iii) hot section
components and related cooled
components “specially designed’” for
gas turbine engines in ECCN 9A619; and
(iv) engine monitoring systems for gas
turbine engines and components in
ECCN 9A619. All such items would be
“components,” as that term is defined
in the July 15 proposed rule, because
they are items that are useful only when
used in conjunction with an “end item.”
The definition distinguishes between
two types of “components”: “‘major
components” and “minor components.”
A “major component” includes any
assembled element which forms a
portion of an “end item” without which
the end item is inoperable. A “minor
component” includes any assembled
element of a “major component.”

Paragraphs .e through .w would be
reserved for possible future use.
Paragraph .x would consist of “parts,”
“‘components,” “accessories and
attachments” (including certain
unfinished products that have reached a
stage in manufacturing where they are
clearly identifiable as commodities
controlled by paragraph .x) that are
“specially designed” for a commodity in
ECCN 9A619 (other than ECCN
9A619.c) or a defense article in

proposed USML Category XIX and not
elsewhere specified in the CCL or on the
USML. Paragraph .y would consist of
eight specific types of commodities that,
if ““specially designed” for a commodity
subject to control in ECCN 9A619 or a
defense article in proposed USML
Category XIX, warrant less strict
controls because they have little or no
military significance. Commodities
listed in paragraph .y would be subject
to antiterrorism (AT Column 1) controls,
which currently impose a license
requirement for five countries. A license
also would be required, in accordance
with the July 15 proposed rule, if
commodities listed in paragraph .y were
destined to the People’s Republic of
China for a military end use as
described in § 744.21 of the EAR.

Although including all military gas
turbine engines transferred from the
USML, or from an existing 018 ECCN,
in a single 600 series ECCN (i.e., ECCN
9A619) would deviate slightly from the
WAML numbering approach, BIS
believes that it would be more efficient
to list all 600 series controls for engines
and related items in one ECCN. New
ECCN 9A619 would correspond to a
new USML Category XIX that the State
Department is proposing, which would
control USML-controlled engines and
related articles. When BIS publishes this
rule in final form, BIS will add cross
references to proposed new ECCN
9A619 to the new military ground
vehicle ECCN (i.e., ECCN 0A606)
described in its July 15 proposed rule
and to the new military aircraft ECCN
(i.e., ECCN 9A610) described in its
November 7 proposed rule. Subsequent
rules in this series (e.g., the rules that
would address military surface vessels,
submersibles and related articles) would
contain cross references to new ECCN
9A610, as appropriate. BIS encourages
the submission of comments on its
proposal to consolidate all military gas
turbine engines that would be
transferred from the USML to the CCL
into a single ECCN (ECCN 9A619), as
opposed to listing such engines in
separate ECCNss that would control
military vehicles, vessels (both surface
and submersible), and aircraft,
respectively, transferred from the USML
to the CCL. Similarly, the State
Department, in its proposed rule, asks
for comments on whether it would be
preferable for controls on USML aircraft
engines to remain in USML Category
VIII(b) or for such engines to be placed
in a new USML Category XIX.

ECCN 9B619.a would control test,
inspection, and production
“equipment” “specially designed” for
the “development,” “production,”
repair, overhaul or refurbishment of

military gas turbine engines and related
commodities enumerated in ECCN
9A619 (except for items in 9A619.y) or
in USML Category XIX, and ““parts,”
“components,” “accessories and
attachments” “specially designed”
therefor. ECCN 9B619.b would control
equipment, cells, or stands “specially
designed” for testing, analysis and fault
isolation of engines, systems, “parts,”
“components,” “accessories and
attachments” specified in ECCN 9A619
or in Category XIX on the USML. ECCN
9B619.y would control test, inspection
and production “equipment” ‘“‘specially
designed” for the “development” or
“production” of military gas turbine
engines and related commodities in
ECCN 9A619 (except for 9A619.y) or in
USML Category XIX and ‘““parts,”
“components,” “accessories and
attachments” “specially designed”
therefor, as follows: bearing puller (see
ECCN 9B619.y.1). Paragraphs .c through
.x and paragraphs .y.2 through y.98
would be reserved for possible future
use.

ECCN 9C619.a would control
materials “specially designed” for
military gas turbine engines and related
commodities enumerated in ECCN
9A619 (except 9A619.y) that are not
specified elsewhere in the CCL, such as
in Category 1, or on the USML.
Paragraphs .b through .x of ECCN 9C619
would be reserved for possible future
use. USML subcategory XIII(f) would
continue to control structural materials
“specifically designed, developed,
configured, modified, or adapted for
defense articles.” The State Department
plans to publish a proposal that would
make USML Category XIII(f) a positive
list of controlled structural materials.
BIS plans to then publish corresponding
amendments to its controls on materials
“specially designed” for articles in the
relevant 600 series ECCN and
corresponding USML category.

ECCN 9D619.a would control
“software” “‘specially designed” for the
“development,” “production,”
operation, or maintenance of
commodities controlled by ECCN 9A619
(except 9A619.y), 9B619 (except
9B619.y), or 9C619 (except 9C619.y).
Paragraphs .b through .x of ECCN 9D619
would be reserved for possible future
use. ECCN 9D619.y would control
specific “software” ““specially
designed” for the “development,”
“production,” operation, or
maintenance of commodities controlled
by ECCN 9A619, 9B619, or 9C619, as
follows: specific “‘software” “specially
designed” for the “development,”
“production,” operation or maintenance
of commodities controlled by ECCN
9A619.y, 9B619.y, or 9C619.y (see ECCN
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9D619.y.1). ECCN 9D619 also would
contain a note indicating that it controls
“software,” not specified elsewhere on
the CCL, that is “specially designed” for
the “development,” “production,”
operation, or maintenance of
commodities enumerated in ECCN
9A619, 9B619, or 9C619, even if such
“software” is also related to an article
on the USML, as specified in USML
Category XIX(g).

ECCN 9E619.a would control
“technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
military gas turbine engines and related
items controlled by ECCN 9A619
(except 9A619.y), 9B619 (except
9B619.y), 9C619 (except 9C619.y), or
9D619 (except 9D619.y). Paragraphs .b
through .x of ECCN 9E619 would be
reserved for possible future use. ECCN
9E619.y would control specific
“technology” “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
military gas turbine engines and related
items controlled by ECCN 9A619,
9B619, 9C619, or 9D619, as follows:
specific “technology’ “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
items controlled by 9A619.y, 9B619.y,
9C619.y, or 9D619.y (see ECCN
9E619.y.1). ECCN 9E619 also would
contain a note indicating that it controls
“technology,” not specified elsewhere
on the CCL, that is “required” for the
“development,” “production,”
operation, installation, maintenance,
repair, overhaul, or refurbishment of
items enumerated in ECCN 9A619,
9B619, 9C619, or 9D619, even if such
“technology” is also related to an article
on the USML, as specified in Category
XIX(g).

In addition, ECCNs 9A619, 9B619,
9C619, 9D619, and 9E619 would each
contain a special paragraph designated
“.y.99.” Paragraph .y.99 would control
any item that meets all of following
criteria: (i) The item is not listed on the
CCL; (ii) the item was previously
determined to be subject to the EAR in
an applicable commodity jurisdiction
determination issued by the U.S.
Department of State; and (iii) the item
would otherwise be controlled under
one of these Category 9 (600 series)
ECCNs because, for example, the item
was ‘“‘specially designed” for a military
use. Items in these .y.99 paragraphs
would be subject to antiterrorism
controls.

This proposed rule also would move
military trainer aircraft turbo prop

engines and parts and components
therefor currently controlled under
ECCN 9A018.a.2 or .a.3 to new 600
series ECCN 9A619. In addition, related
software and technology currently
controlled under ECCNs 9D018 and
9E018 would be moved to new 600
series ECCNs 9D619 and 9E619,
respectively. Other items currently
controlled under ECCN 9A018 (except
ground transport vehicles controlled
under ECCN 9A018.b) would be moved
to new 600 series ECCN 9A610 by the
military aircraft proposed rule that BIS
published on November 7, 2011. The
July 15 proposed rule published by BIS
would move ground transport vehicles
currently controlled under ECCN
9A018.b to new 600 series ECCN 0A606.
In conjunction with the establishment of
the new ECCN 9X619 entries, and
consistent with the July 15 proposed
rule’s statement that 018 entries would
remain in the CCL for a time, but only
for cross-reference purposes, this rule
would amend ECCNs 9A018, 9D018,
and 9E018 to remove all language
except cross references to the new 600
series ECCNs that cover the items
currently in those 018 ECCNs. ECCN
9A018 would refer to ECCN 0A606 for
ground transport vehicles (for items
currently controlled under ECCN
9A018.b), to ECCN 9A610 for aircraft
related commodities (i.e., for items
currently controlled under ECCN
9A018.a.1, .a.3, .c, .d, .e, and .f), and to
ECCN 9A619 gas turbine aircraft engines
(for military trainer aircraft turbo prop
engines and parts and components
therefore currently controlled under
ECCN 9A018.a.2 or .a.3). Similarly,
ECCN 9D018 would refer to new ECCNs
0D606, 9D610, and 9D619 for related
software, and ECCN 9E018 would refer
to ECCNs 0E606, 9E610, and 9E619 for
related technology.

License Exception Restrictions (STA and
GOV)

Certain software and technology
related to parts and components covered
by .x items paragraphs of 600 series
ECCNs warrant more restrictive license
exception applicability than other
software and technology currently on
the CCL. The November 7 proposed rule
published by BIS would create a new
Supplement No. 4 to part 740 (600
Series Items Subject to Limits Regarding
License Exceptions GOV and STA) that
would identify 600 series items that
may not be exported, reexported, or
transferred (in-country) pursuant to
License Exceptions STA (§ 740.20 of the
EAR) or GOV (§740.11 of the EAR). The
supplement would be structured to
identify by CCL category the items for

which license exception applicability is
limited.

This proposed rule would include in
new Supplement No. 4 to part 740 nine
types of parts and components that
would be classified under new ECCN
9A619.x and would state that License
Exception STA (§740.20 of the EAR)
may not be used to export, reexport, or
transfer (in-country) any software
classified under ECCN 9D619 or
technology classified under ECCN
9E619—other than “build-to-print
technology”—for the production or
development of any types of the listed
ECCN 9A619.x parts and components.
Further, the supplement would state
that License Exception GOV, other than
the paragraphs that authorize shipments
to U.S. government agencies for official
use or U.S. government personnel for
personal use or official use
(§ 740.11(b)(2)(i) and (b)(2)(ii) of the
EAR), is not available for the export or
reexport of software and technology
(other than “build-to-print technology”)
for the production or development of
the ECCN 9A619.x parts and
components listed in the supplement.
Similar restrictions would apply to
9D619 software and 9E619 technology
for seven additional types of parts and
components classified under new ECCN
9A619.x; however, the scope of these
restrictions would also apply to any
affected “build-to-print” technology
controlled under ECCN 9E619.

In this regard, note that the November
7 proposed rule published by BIS would
add a new definition for “build-to-print
technology” to § 772.1 that would
define the term as it would be used in
new Supplement No. 4 to part 740.
Furthermore, the November 7 proposed
rule would amend the License
Exception STA provisions by adding a
new note to § 740.20(c)(1) and revising
§740.2(a)(13) to clarify License
Exception STA eligibility for end items
and all other 600 series items. In the
July 15 proposed rule, the export of a
600 series item is eligible for License
Exception STA if, at the time of export,
reexport or transfer (in-country), the
item is destined for ultimate end use by
the armed forces, police, paramilitary,
law enforcement, customs and border
protection, correctional, fire, or search
and rescue agencies of a government in
one of the STA-36 countries. The
November 7 proposed rule would make
600 series items eligible for License
Exception STA for such uses and also
when exported, reexported, or
transferred for the production or
development of an item for ultimate end
use by an STA-36 country government
agency, by the United States
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Government, or by a person in the
United States.

Corresponding Amendments

As discussed in further detail below,
the July 15 proposed rule stated that one
reason for control for items classified in
the 600 series is Regional Stability
(specifically, RS Column 1). Items
classified under proposed ECCN 9A619,
other than ECCN 9A619.y items, as well
as related technology and software
classified under ECCNs 9D619 and
9E619, would be controlled for this
reason, among others. Correspondingly,
this proposed rule would revise § 742.6
of the EAR to apply the RS Column 1
licensing policy to commodities
classified under ECCN 9A619, 9B619,
9C619 (except paragraphs .y of those
ECCNs), and to related software and
technology classified under ECCNs
9D619 and 9E619. Note that the
proposed rule on military aircraft and
related items that BIS published on
November 7, 2011, would amend the RS
Column 1 licensing policy to impose a
general policy of denial for “600 series”
items if the destination is subject to a
United States arms embargo.

Relationship to the July 15 Proposed
Rule and Other Rules in This Series of
Proposed Rules

As referenced above, the purpose of
the July 15 proposed rule is to establish
within the EAR the framework for
controlling on the CCL articles that the
President determines no longer warrant
control on the USML. To facilitate that
goal, the July 15 proposed rule contains
definitions and concepts that are meant
to be applied across Categories.
However, as BIS undertakes
rulemakings to move specific types of
articles from the USML to the CCL, if
and after the President determines that
such articles no longer warrant control
under the USML, there may be
unforeseen issues or complications that
require BIS to reexamine those
definitions and concepts. The comment
period for the July 15 proposed rule
closed on September 13, 2011. In the
November 7 proposed rule, BIS
proposed several changes to those
definitions and concepts. The comment
period for the November 7 proposed
rule will close on December 22, 2011.

To the extent that this rule’s proposals
affect any provision in the July 15
proposed rule or the July 15 proposed
rule’s provisions affect this proposed
rule, BIS will consider comments on
those provisions so long as they are
within the context of the changes
proposed in this rule. For example, BIS
will consider comments on how the
movement of military gas turbine

engines and related items from the
USML to the CCL affects a definition,
restriction, or provision that was
contained in the July 15 proposed rule.
BIS will also consider comments on the
impact of a definition of a term in the
July 15 proposed rule when that term is
used in this proposed rule. BIS will not
consider comments of a general nature
regarding the July 15 proposed rule that
are submitted in response to this
rulemaking. BIS will follow a similar
approach to comments received
concerning the other proposed USML to
CCL rules published in this series.

BIS believes that the following
provisions of the July 15 proposed rule
and the November 7 proposed rule on
aircraft and related items are among
those that could affect the items covered
by this proposed rule:

e De minimis provisions in § 734.4;

¢ Restrictions on use of license
exceptions in §§740.2, 740.10, 740.11,
and 740.20;

e Change to national security
licensing policy in § 742.4;

o Addition of 600 series items to
Supplement No. 2 to Part 744—List of
Items Subject to the Military End-Use
Requirement of § 744.21; and

e Definitions of terms in § 772.1.

BIS believes that the following
provisions of this proposed rule are
among those that could affect the
provisions of the July 15 and November
7 proposed rules:

¢ Additional 600 series items
identified in proposed Supplement No.
4 to part 740; and

¢ Additional 600 series items
identified in the RS Column licensing
policy described in § 742.6.

Effects of This Proposed Rule

BIS believes that the principal effect
of this rule will be to provide greater
flexibility for exports and reexports to
NATO member countries and other
multiple-regime-member countries of
items the President determines no
longer warrant control on the United
States Munitions List. This greater
flexibility will be in the form of:
Application of the EAR’s de minimis
threshold principle for items
constituting less than a de minimis
amount of controlled U.S.-origin content
in foreign made items; availability of
license exceptions, particularly License
Exceptions RPL and STA; elimination of
the requirements for manufacturing
license agreements and technical
assistance agreements in connection
with exports of technology; and a
reduction in, or elimination of, exporter
and manufacturer registration
requirements and associated registration

fees. Some of these specific effects are
discussed in more detail below.
De Minimis

Section 734.3 of the EAR provides,
inter alia, that under certain conditions
items made outside the United States
that incorporate items subject to the
EAR are not subject to the EAR if they
do not exceed a ‘“de minimis”
percentage of controlled U.S.-origin
content. Depending on the destination,
the de minimis percentage can be either
10 percent or 25 percent. If the July 15
proposed rule’s amendments at § 734.4
of the EAR are adopted, the new ECCNs
9A619, 9B619, 9C619, 9D619 and 9E619
proposed in this rule would be subject
to the de minimis provisions set forth in
the July 15 proposed rule, because they
would be “600 series”” ECCNs. Foreign-
made items incorporating items
controlled under the new ECCNs would
become eligible for de minimis
treatment at the 10 percent level (i.e., a
foreign-made item is not subject to the
EAR, for de minimis purposes, if the
value of its U.S.-origin controlled
content does not exceed 10 percent of
foreign-made item’s value). The AECA
does not permit the ITAR to have a de
minimis treatment for these USML-
listed items, regardless of the
significance or insignificance of the
U.S.-origin content or the percentage of
U.S.-origin content in the foreign-made
item (i.e., USML-listed items remain
subject to the ITAR when they are
incorporated abroad into a foreign-made
item, regardless of either of these
factors). In addition, foreign-made items
that incorporate any items that are
currently classified under an 018 ECCN
and that are moved to a new 600 series
ECCN would be subject to the EAR if
those foreign-made items contained
more than 10 percent U.S.-origin
controlled content, regardless of the
destination and regardless of the
proportion of the U.S.-origin controlled
content accounted for by the former 018
ECCN items.

Based on the July 15 rule’s proposals,
foreign-made items that contain
controlled U.S.-origin content classified
under non-600 series ECCNSs, as well as
600 series ECCNs, would potentially
have to be evaluated in two stages to
determine whether they would qualify
for de minimis treatment. First, the
value of the 600 series ECCN content
would have to be calculated. If the value
of the 600 series ECCN content exceeds
10 percent of the value of the foreign-
made item, the item would not qualify
for de minimis treatment and would be
subject to the EAR. However, if the
value of the 600 series ECCN content
does not exceed 10 percent of the value
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of the foreign-made item, then the value
of all of the controlled U.S. origin
content (including both non-600 series
and 600 series ECCN content) would
have to be calculated to determine
whether the foreign-made item’s total
U.S. origin controlled content exceeds
the de minimis percentage (either 10
percent or 25 percent) applicable to the
country of destination. BIS is reviewing
comments the public submitted with
respect to this proposal and plans to
publish another proposed rule that
addresses these comments and other
related issues.

Use of License Exceptions

The July 15 proposed rule would
impose certain limits for 600 series
items moving from existing 018 controls
on the CCL. BIS believes that, even with
the July 15 and November 7 proposed
restrictions on the use of license
exceptions for 600 series items, the
restrictions on those items currently on
the USML would be reduced,
particularly with respect to exports to
NATO members and multiple-regime
member countries, if those items are
moved from the USML to proposed
ECCN 9A619. BIS also believes that, in
practice, the movement of items from
018 ECCNs to the 600 series ECCNs
would have little effect on license
exception availability for those items
because existing restrictions or the
terms of the license exceptions
themselves already preclude most
transactions that would be precluded by
the July 15 and November 7 proposed
amendments to § 740.2 of the EAR.
However, BIS is aware of two situations
(the use of License Exceptions GOV and
STA) in which the movement of items
from an 018 ECCN to a new 600 series
ECCN could, in practice, impose greater
limits on the use of license exceptions
than currently is the case.

First, the July 15 proposed rule would
limit the use of License Exception GOV
for 600 series commodities to situations
in which the United States Government
is the consignee and end user or to
situations in which the consignee or end
user is the government of a country
listed in § 740.20(c)(1). Currently,
commodities classified under an 018
ECCN may be exported under any
provision of License Exception GOV to
any destination authorized by that
provision if all of the conditions of that
provision are met and nothing else in
the EAR precludes such shipment.

Second, the July 15 proposed rule
would (i) Limit the use of License
Exception STA for “end items’” in 600
series ECCNs to those end items for
which a specific request for License
Exception STA eligibility (filed in

conjunction with a license application)
has been approved and (ii) require that
the end item be for ultimate end use by
a foreign government agency of a type
specified in the July 15 proposed rule.
In this regard, note that, for the purpose
of this proposed rule, military gas
turbine engines and related items
enumerated in proposed ECCN 9A619
are “‘components,” rather than “end
items.” The July 15 proposed rule also
would limit exports of 600 series parts,
components, accessories, and
attachments under License Exception
STA for ultimate end use by the same
set of end users. Neither restriction
currently applies to the use of License
Exception STA for commodities
classified under an 018 ECCN. In
addition, the July 15 proposed rule
would limit the shipment of 600 series
ECCN items under License Exception
STA to destinations listed in
§740.20(c)(1). Currently, commodities
classified under an 018 ECCN may be
shipped under License Exception STA
to destinations listed in § 740.20(c)(1) or
(c)(2).

Making U.S. Export Controls More
Consistent With the Wassenaar
Arrangement Munitions List Controls

The Administration has stated, since
the beginning of the Export Control
Reform Initiative, that the reforms will
be consistent with the obligations of the
United States to the multilateral export
control regimes. Accordingly, the
Administration will, in this and
subsequent proposed rules, exercise its
national discretion to implement,
clarify, and, to the extent feasible, align
its controls with those of the regimes.
Although including all military gas
turbine engines transferred from the
USML, or from an existing 018 ECCN,
in a single 600 series ECCN (i.e., ECCN
9A619) would deviate slightly from the
WAML numbering approach, BIS
believes that it would be more efficient
to list all 600 series controls for engines
and related items in one ECCN. If,
however, the commenters disagree and
would prefer that controls on engines be
in the same USML, or CCL, Category as
the “end-item” (such as an aircraft,
vehicle, or vessel) for which they were
designed or modified, BIS would
consider any comments submitted to
that effect, along with any comments
submitted in favor of consolidating all
600 series controls for gas turbine
engines and related items in a single
CCL Category. In addition, proposed
ECCN 9A619 would correspond to a
new USML Category XIX that the State
Department would propose, which
would control USML-controlled engines
and related articles. The proposed ECCN

9A619 tracks, to the extent possible, the
wording of the WAML pertaining to
military gas turbine engines and related
items not subject to the ITAR. It also
implements in 9A619.x the controls in
WAML category 16 for forgings,
castings, and other unfinished products;
in 9B619.a the controls in WAML
category 18 for production equipment;
in 9D619 the applicable controls in
WAML category 21 for software; and in
9E619 the applicable controls in WAML
category 22 for technology.

Other Effects

Pursuant to the framework identified
in the July 15 proposed rule,
commodities classified under ECCN
9A619 (other than ECCN 9A619.y),
along with related test inspection and
production equipment, materials,
software, and technology classified
under ECCN 9B619, 9C619, 9D619 or
9E619 (except items classified under the
.y paragraphs of these ECCNs), would be
subject to the licensing policies that
apply to items controlled for national
security reasons, as described in
§ 742.4(b)(1)—specifically, NS Column 1
controls. All commodities in ECCN
9A619 (other than those identified in
9A619.y, which are controlled for AT
Column 1 anti-terrorism reasons only
and may also be subject to the
prohibitions described in Part 744),
along with related test, inspection and
production equipment, materials,
software and technology classified
under ECCN 9B619, 9C619, 9D619 or
9E619 (except items classified under the
.y paragraphs of these ECCNs), would be
subject to the regional stability licensing
policies set forth in § 742.6(a)(1)—
specifically, RS Column 1.

The July 15 proposed rule would
change § 742.4 to apply a general policy
of denial to 600 series items for
destinations that are subject to a United
States arms embargo. That policy would
apply to all items controlled for national
security (NS) reasons under this
proposed rule. The November 7
proposed rule would expand that
general policy of denial to include 600
series items subject to the licensing
policies that apply to items controlled
for regional stability reasons, as
described in § 742.6(b)(1)—specifically,
RS Column 1. While this change might
seem redundant for the items affected
by this proposed rule, it ensures that a
general denial policy would apply to
any 600 series items that are controlled
for missile technology (MT) and
regional stability (RS) reasons, but not
for national security (NS) reasons (as
would be the case for certain items
affected by the aircraft rule).
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Jurisdictional and Classification Status
of Items Subject to Previous Commodity
Jurisdiction Determinations

The Administration recognizes that
some items that would fall within the
scope of the proposed new ECCNs will
have been subject to commodity
jurisdiction (CJ) determinations issued
by the United States Department of
State. The State Department will have
either determined that the item was
subject to the jurisdiction of the ITAR or
that it was not. (See 22 CFR 120.3 and
120.4). Under this proposed rule, items
that the State Department determined to
be not subject to the ITAR and that are
not described on the CCL would be
subject to the AT-only controls of the
“.y99” paragraph of a 600 series ECCN
if they would otherwise be within the
scope of the ECCN. Thus, for example,
ECCN 9A619.x would control any part,
component, accessory, or attachment
not specifically identified in the USML
or elsewhere in the ECCN if it was
“specially designed” for a gas turbine
engine controlled by either ECCN 9A619
or USML Category XIX. However, any
part, component, accessory or
attachment that was determined by
commodity jurisdiction determination
not to have been subject to the ITAR and
is (as defined) “specially designed” for
a gas turbine engine controlled under
ECCN 9A619 or USML Category XIX
would be controlled under 9A619.y.99
if it is not identified elsewhere on the
CCL. If the item was identified or, as a
matter of law or the result of a
subsequent commodity classification
(“CCATS”) determination by
Commerce, controlled by another legacy
ECCN, such as 9A991.c, that ECCN
would continue to apply to the item.
This general approach will, pending
public comment, be repeated in
subsequent proposed rules pertaining to
other categories of items.

If, however, the State Department had
made a commodity jurisdiction
determination that a particular item was
subject to the jurisdiction of ITAR but
that item is not described on the final,
implemented version of a revised USML
category, a new commodity jurisdiction
determination would not be required
unless there is doubt about the
application of the new USML category
to the item. (See 22 CFR 120.4). Thus,
unless there are doubts about the
jurisdictional status of a particular item,
exporters and reexporters would be
entitled to rely on the revised USML
categories when making jurisdictional
determinations, notwithstanding past
commodity jurisdiction determinations
that, under the previous version of the
USML, the item was ITAR controlled.

Finally, if the State Department had
made a commodity jurisdiction
determination that a particular article
was subject to the jurisdiction of the
ITAR and that article remains in the
revised USML, then the article would
remain subject to the jurisdiction of the
ITAR.

Section-by-Section Description of the
Proposed Changes

e Supplement No. 4 to Part 740—
Additional new Category 9 (600 series)
ECCN:ss listed.

e Section 742.6—ECCNs 9A619,
9B619, 9C619, 9D619 and 9E619 are
added to § 742.6(a)(1) to impose an RS
Column 1 license requirement and
licensing policy, including a general
policy of denial in Section 742.6(b)(1)
for applications to export or reexport
“600 series” items to destinations that
are subject to a United States arms
embargo.

e Supplement No. 1 to part 774—
Adds ECCNs 9A619, 9B619, 9C619,
9D619 and 9E619.

Request for Comments

BIS seeks comments on this proposed
rule. BIS will consider all comments
received on or before January 20, 2012.
All comments (including any personally
identifying information or information
for which a claim of confidentially is
asserted either in those comments or
their transmittal emails) will be made
available for public inspection and
copying. Parties who wish to comment
anonymously may do so by submitting
their comments via http://
www.Regulations.gov, leaving the fields
that would identify the commenter
blank and including no identifying
information in the comment itself.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 12, 2011, 76 FR 50661
(August 16, 2011), has continued the
Export Administration Regulations in
effect under the International
Emergency Economic Powers Act. BIS
continues to carry out the provisions of
the Act, as appropriate and to the extent
permitted by law, pursuant to Executive
Order 13222.

Regulatory Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety

effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget (OMB).

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
OMB control number. This proposed
rule would affect two approved
collections: Simplified Network
Application Processing + System
(control number 0694—-0088), which
includes, among other things, license
applications, and License Exceptions
and Exclusions (0694-0137).

As stated in the proposed rules
published at 76 FR 41958 (July 15, 2011)
and 76 FR 68675 (November 7, 2011),
BIS believes that the combined effect of
all rules to be published adding items to
EAR that would be removed from the
ITAR as part of the administration’s
Export Control Reform Initiative would
increase the number of license
applications to be submitted to BIS by
approximately 16,000 annually,
resulting in an increase in burden hours
of 5,067 (16,000 transactions at 17
minutes each) under control number
0694-0088.

Some items formerly on the USML
would become eligible for License
Exception STA under this rule. Other
such items may become eligible for
License Exception STA upon approval
of a request submitted in conjunction
with a license application. As stated in
the July 15 and November 7 proposed
rules, BIS believes that the increased
use of License Exception STA resulting
from the combined effect of all rules to
be published adding items to EAR that
would be removed from the ITAR as
part of the administration’s Export
Control Reform Initiative would
increase the burden associated with
control number 0694—0137 by about
23,858 hours (20,450 transactions @ 1
hour and 10 minutes each).

BIS expects that this increase in
burden would be more than offset by a
reduction in burden hours associated
with approved collections related to the
ITAR. This proposed rule addresses
controls on military gas turbine engines
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and related parts, components,
production equipment, materials,
software, and technology. The largest
impact of the proposed rule would be
with respect to exporters of parts and
components because, under the
proposed rule, most U.S. and foreign
military gas turbine engines currently in
service would continue to be subject to
the ITAR. Because, with few exceptions,
the ITAR allows exemptions from
license requirements only for exports to
Canada, most exports to integrators for
U.S. government equipment and most
exports of routine maintenance parts
and components for our NATO and
other close allies require State
Department authorization. In addition,
the exports necessary to produce parts
and components for defense articles in
the inventories of the United States and
its NATO and other close allies require
State Department authorizations. Under
the EAR, as proposed, a small number
of low level parts would not require a
license to most destinations. Most other
parts, components, accessories, and
attachments would become eligible for
export to NATO and other close allies
under License Exception STA. Use of
License Exception STA imposes a
paperwork and compliance burden
because, for example, exporters must
furnish information about the item
being exported to the consignee and
obtain from the consignee an
acknowledgement and commitment to
comply with the EAR. It is, however, the
Administration’s understanding that
complying with the requirements of
STA is likely to be less burdensome
than applying for licenses. For example,
under License Exception STA, a single
consignee statement can apply to an
unlimited number of products, need not
have an expiration date and need not be
submitted to the government in advance
for approval. Suppliers with regular
customers can tailor a single statement
and assurance to match their business
relationship rather than applying
repeatedly for licenses with every
purchase order to supply allied and, in
some cases, U.S. forces with routine
replacement parts and components.

Even in situations in which a license
would be required under the EAR, the
burden likely will be reduced compared
to the license requirement of the ITAR.
In particular, license applications for
exports of technology controlled by
ECCN 9E619 are likely to be less
complex and burdensome than the
authorizations required to export ITAR-
controlled technology, i.e.,
Manufacturing License Agreements and
Technical Assistance Agreements.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to the notice
and comment rulemaking requirements
under the Administrative Procedure Act
(5 U.S.C. 553) or any other statute,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Under section 605(b) of the
RFA, however, if the head of an agency
certifies that a rule will not have a
significant impact on a substantial
number of small entities, the statute
does not require the agency to prepare
a regulatory flexibility analysis.
Pursuant to section 605(b), the Chief
Counsel for Regulation, Department of
Commerce, certified to the Chief
Counsel for Advocacy, Small Business
Administration that this proposed rule,
if promulgated, will not have a
significant impact on a substantial
number of small entities for the reasons
explained below. Consequently, BIS has
not prepared a regulatory flexibility
analysis. A summary of the factual basis
for the certification is provided below.

Number of Small Entities

The Bureau of Industry and Security
(BIS) does not collect data on the size
of entities that apply for and are issued
export licenses. Although BIS is unable
to estimate the exact number of small
entities that would be affected by this
rule, it acknowledges that this rule
would affect some unknown number.

Economic Impact

This proposed rule is part of the
Administration’s Export Control Reform
Initiative. Under that initiative, the
United States Munitions List (22 CFR
part 121) (USML) would be revised to be
a “positive” list, i.e., a list that does not
use generic, catch-all controls on any
part, component, accessory, attachment,
or end item that was in any way
specifically modified for a defense
article, regardless of the article’s
military or intelligence significance or
non-military applications. At the same
time, articles that are determined to no
longer warrant control on the USML
would become controlled on the
Commerce Control List (CCL). Such
items, along with certain military items
that currently are on the CCL, would be
identified in specific Export Control
Classification Numbers (ECCNs) known
as the “600 series” ECCNs. In addition,

some items currently on the Commerce
Control List would move from existing
ECCNs to the new 600 series ECCNs. In
practice, the greatest impact of this rule
on small entities would likely be
reduced administrative costs and
reduced delay for exports of items that
are now on the USML but would
become subject to the EAR. This rule
focuses on military gas turbine engines
and related articles currently controlled
under USML Categories VI, VII, and
VIII. Most operational military gas
turbine engines currently in active
inventory would remain on the USML.
However, parts and components, which
are more likely to be produced by small
businesses than are complete engines,
would in many cases become subject to
the EAR. In addition, officials of the
Department of State have informed BIS
that license applications for such parts
and components are a high percentage
of the license applications for USML
articles review by that department.
Changing the jurisdictional status of
USML items would reduce the burden
on small entities (and other entities as
well) through: (i) Elimination of some
license requirements, (ii) greater
availability of license exceptions, (iii)
simpler license application procedures,
and (iv) reduced, or eliminated,
registration fees.

In addition, parts and components
controlled under the ITAR remain under
ITAR control when incorporated into
foreign-made items, regardless of the
significance or insignificance of the
item. This discourages foreign buyers
from incorporating such U.S. content.
The availability of de minimis treatment
under the EAR may reduce the incentive
for foreign manufacturers to refrain from
purchasing U.S.-origin parts and
components.

Eight types of parts and components,
identified in ECCN 9A619.y, would be
designated immediately as parts and
components that, even if specially
designed for a military use, have little
or no military significance. These parts
and components, which under the ITAR
require a license to nearly all
destinations, would, under the EAR,
require a license to only five
destinations and, if destined for a
military end use, to the People’s
Rep